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LAHORE HIGH COURT. . 
First Civic Appian No.“ 1686 or 1920. 
iss January 27, 1925. ° . 

Present:—Mr. Justice Abdul Raoof and 

Mr. Justice Jai Lal. 
RAGHBIR SARAN-—PLAINTIFE— 
- APPELLANT l 
' Versus . 
Musammat SOHAN DEVI AND OTHERS— 
DEFENDANTS——RESPONDENTS. 

Civil Procedure, Code (Act V of 1908), O. XXII, 
r. 4—-Buit to recover property from widew and trans- 
prees from her—-Death of one transferec—Failure to 
„bring legal. representatives on record—Abatement, ex- 
tentof. > 3 TAR 

Plaintiff, who claimed to be the adopted son of the 


last male holder of the property. in dispute, sued to 
recover the property from the widow of the deceased 


and also impleaded certain doneés from:the widow.. 


and transferees from the donees as defendants to the 
suit. The transfer by the donees specified the shares . 
of each transferee -.in-. the property transferred but 
there was no specification of shares, as regards the 
consideration. ` During the pendency of the suit one 
of the transferees died and his legal representatives 
were not brought on the record’ within the period 
prescribed : . RAS 

Held, that each of the transferees, had a separate 
right to his sbare of the property transferred to him 
and that, therefore, the suit abated with regard to 
the share of the deceased transferee“and could pro- 
geed as against the remaining defendants. [p.4, col. ` 


Khuda Bakhsh v. Mathra Das, 18 Ind. Cas. 182; 
62 P. R. 1913; 85 P. L. R. 1913; 89 P: W. R. 1913 and 
Sardara v, Allayar, 73 Ind. Cés. 604; (1923) A. I. R. 
(la) 132, distinguished. < 

Zainab Bibi v. Rohila, 39 Ind. Cas. 277; 23 P.R. 
` 1917, followed. : A E NA R : 


First appeal from am order of the Senior 
Subordinate Judge at Rohtak, dated the 
14th April 1920. . - > g 

Lalas Fagan Nath and Lal Chand Malhotra, 
for the Appellant, “ , fo a : 

_ Bakhshi Tek Chand. and Mr. 
‘Chantl, for the Respondents, | . 
Nite ip i | 


“Shamair- 


-cation in para. 3 it was further 


sh. 


ORDER.—(Wanuary 15, 1925).—My. Tek 
Chand has taken a preliminary objection 
to the following effect, that the respondent 
No. 1, Musammat Sohan Devi, died on the 
24th April 1924, and the-appellant by his 
application of the 26th June 1924, asked 
the. Court to allow*his name to be sub- 
stituted in the place of Musammat Sohan 
Devi. On this application Mr. Justice Moti 
Sagar made the following order:—“ Granted 
subject to all just exceptions.” This order 
is dated the Ilth July 1924. In the mean- 


time one of the defendant-respondents, 


namely, Suraj Bhan, filed an affidavit on 
the 8th October 1924, pointing out that 
Sham Sunder, Jaswant Rai, Balwant Rai 
and Kalwant Rai, sons of Bhagwant Rai 
and one Ajudhia Parshad, son of Mansa 
Parshad, were the collaterals of Baldev 
Sahai in’ the third degree. In this appli- 
stated 
that Baldev Sahai was the adopted son of 
Gopal Rai. Mr. Tek Chand, therefore, con- 
tended that the persons mentioned in para, 
5 of the affidavit should have been brought 
on the record as legal representatives of 
the deceased Musammat Sohan Devi. The 
fact of the adoption of Baldev Sahai by 
Gopal Raiis admitted by Mr. Jagan Nath, the 
learned Counsel for the appellant. 

In the face of these facts the application 
of the plaintiffappellant,*dated the 26th 


is that the legal representatives of the de- 


' ceased Musammat Soh&n Devi have not been 


brought on the recgrd within time and the 
appeal as against her abates. , 


` SUDGMENT.—The facts giving rise 


to this appeal may be stimmarised as 

below :— / s A 
,One Munshi Baldéy Sdhai-dwned and 

possessed considerable ‘property a list of 
e 


‘June 1924, “cannot be,allowed. The result - 


o 


s 


= 
. 


which is givén in the plaint. He having 
died, his widow, Musammat Sohan Devi took 
possession of the entire property. Out of this 
she madea gift of four items of the property 
in favor of Jwala Parshad, and Musammat 
Amba Devi defendants Nôs. 2 and 3: The 
doneés in their turn sold one item of the 
gifted property, namely, a garden t6 certain. 
_ Mahajans 6f* Rohtak who are defendants 
` Nos. 4to 36. The interest convey ed to each 
` of the vendees was specified in the sale deed 
_ in the following manner :— 
- “The property sold shall represent 29 
shares in all as per detail-given below :— 
Vendees N os. 1 to 27 in equal shares...... 
aids Cae? Se ca teat a saw esa eee 27 shares. 


BHATOS KAANANE KN AR TIN 
There was no specification as ‘regards ‘the 

consideration. 

~ The present suit was instituted on the 
26th of August 1918, against Musammat 
Sohan Devi. the widow, the donees from 
~ Musammat Sohan Devi, and the alienees 
„from the donees, ‘on the ground that the 
- plaintiff being the adopted son of Munshi 
. Baldev Sahai was entitled to the estate 
left by kim and that Musammat Sohan 
‘Devi had no right either to take possession 
of the property or to make any alienations 
relating thereto. The suit was resisted 
‘by all the three sets of defendants... Dur- 
‘ing the pendency of the suit one ‘Har 
‘Gopal, defendant No. 30, died on the 19th 
of March 1919. No application was made 
for the substitution of his heirs within 
time. The fact was brought to the notice 
of the plaintiff bythe Court repeatedly and 
eventually an application under O. XXII, 
r. 4, of the ©. P. C. was made on the 16th 
February 1920, i.e., eleven months after the 
death of Har Gopal. On the 12th of March 
1920, the Court held that sufficient cause 
had not been shown for the delay in mak- 
ing the application and -declared that the 
suit had abatéd as against Har Gopal. 
It was contendetl on behalf of the defendants 
that the suit had abated in its-entirety as 
the cause of.actian Against all the defend- 


s 


KI ants had arisen jointly. On this objection. 


“being ‘raised ah issue was framed, but 
before “the disposal df the issue on the 
24th of March “1920, the plaintiff filed an 
application under Ô. KAM, r. 9 of the C. 
P. ©. asking the Court to set aside the 
* abatemept.and both,parties produced a 
number of witnesses. Then the broader 
question asto thé abatementecf the whole 
e 
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of the suit arose and on the 14th,of April 
1920 the Court decided (1) that sufficient 
cause had not been shown by the plaintiff 
for not making the application for the: 
substitution of name within time ; and (2) 
that the whole suit had abated în conse- 
quence ‘of its abatement against Har Gopal. 
On this judgment a decree was prepared. 
Against the order-dismissing the suit on 
the ground of abatement an appeal was 
preferred to this Court, and a Court-fie of 
Rs. 2 only was paid on the memorandum 
of appeal. The appeal came up for hearing 
before Mr. Justice Leslie. Jones, who, by 
his decision dated the llth of May 1921, 
decided that the order of.the 14th April’ 
was a decree and the appeal ought to have 
been filed as from a decree on payment of 
proper Court-fee. Within a week, pamely, * 
on the 18th of May 1921, the appellant 
tiled a copy of the decrée ‘and paid.a Court- 
fee of Rs. 535 on the memorandum of 
appeal reserving his rignt‘to claim a return 
of the. Court-fee in case it was decided that 
there was no decree to bé appealed against. 
Against the decision of Mr. Justice Leslie , 


Jones an appeal was preferred under the 


Letters Patent on the 10th of June 1921.. 
A Division Bench decided that the decision 
of the Trial Court dated the 14th of April 
1920 was divisible into two parts, namely, 


(1) declaring the suit asagainst Har Gopal 


to have abated on the ground that sufficient 
cause had not been shown for the delay, 
and (2) that decision declaring the whole 
suit to have abated amounted to a decree 
and was appealable as such. The question 


whether the appeal could be ‘treated as 


within time ornot was left to be decided 
by the Court hearing thé appeal on merits, 
When the.appeal came up for hearing 


“before us a preliminary objection was raised 


by Mr. Tek Chand to its hearing on the 
ground that as the memorandum of appeal, 
as originally presented was insufficiently 
stamped the appeal must be held to be 
barred by time so far as the appeal against 
the decree was concerned. On behalf of 
the appellant, on the other hand, it was’ 
contended that it was through a bona 
fide mistake that an appeal had been 
preferred against an order upon a stamp 
of Rs. 2 ‘only and that as the full 
amount had been paid on the discovery of 
the mistake the Court should extend the. 
period of limitation unders. 5of the Limi- ` 
tation Act read withs. 149 of the C.eP. O, 
The main ground for this contention wag 


fse È 6. 1996) 


that the question whether the decision of 


` the Trial Coprt-amounted to an order only- 
_ or toa decree was a doubtful one as it: is 


¿Apparent from. ‘the fact that the Letters 
Patent Bench had taken a different view 
from that. taken by Mr. Justice Leslie Jones. 


“In our opinion the question was. a doubtful 


one, and the appellant might well have 
been mistaken as to the nature of the order 
passed by the Trial Court. We accordingly 
extend the period of limitation under s. 5 
of the Limitation Act read with s. 149 of 
the O. P. C.- 

Another contention by way of a prelimi- 
~nary objection was put forward by Mr. Tek 
Chand, that during the pendency of this 
appeal Musammat Sohan Devi having died 


on the 24th April. 1924, and her legal repre- ` 


sentatives not having been brought on the 
ep within time, the appeal as against 
her had abated. On this Mr. Tek Chand 
feebly contended that the. appeal must be 
taken to have abated in its entirety, but 
it being pointed -out to him that the in- 


terests of the various sets of the defendants | 


were not joint he withdrew the objection. 
We then proceeded to hear the arguments 
on the merits of the appeal. Mr. Jagan 
‘Nath for the appellant contended that suffi- 
cient cause had been shown for not making 
‘the application for the substitution of 


. names under O. XXII, r. 4 of the C. P. Ci 


within pregcribed period. : He drew our 
attention to the various dates:of hearing 


“in the Court below and pointed out that. 


‘inspite of the. death of Har Gopal his 


Pleader had continued to put in appearance. 


on his behalf and no objection had ever 
been raised on behalf of any of the defend- 
ants that he had died. On behalf of the 
respondents our attention was called to the 


_eviden¢e on the record which had been 
' produced in the Court below to show that 


the appellant must have come to know that 
Har Gopal had died. .The main contention 
put forward was that, inasmuch as both 
the ‘parties resided in the town of Rohtak 
and that the plaintiff's mohalla is not very 
far from that of the defendant Har Gopal’s, 
“who was aman of some importance in the 


locality, the plaintiff would have come to 9 
know of his death- if he had exercised- 


ordinary: care and caution.’ The real difi- 


; culty. in the way of the appellant, however, 


is this, thht leaving aside the question of 
“hé application for the ‘substitution of . 
_ names ef Har Gopal it was his duty to show 
that he was prevented. from making his 


. 
+ 
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application for setting aside the abatement 
under O. XXII, r. 9 of the G. P. O. within 
‘time. Har Gopal having died on the 19th of 
September 1919, the application for setling 
aside the abatement, therefore, ought to have 
‘been made on or before the 19th of November 
1919, while as amatter of fact it was made 
on the 24th of March 1920, long after the 
date of the abatement. Although the plaint- 
iff knew on the 20th of:J anuary 1920, that an 
abatement had taken place in consequence 
-of the death of Har Gopal, because the 
fact was stated and recorded on that date 
in Court, no explanation by way of affidavit 
or otherwise has been offered for this delay 
in making the application for the seiting 
-aside of the abatement, and Mr, Tek Chand 
rightly contends that if the application 
under O, XXII, r.9, of the C. P. O. was 
barred by time the question of the delay 
in substituting the names of the heirs of 
Har Gopal did not arise for consideration. 
In our opinion this contention has force, 
and we must hold that the Court below was 
rightin refusing to set aside the abatement 
as regards Har Gopal. 
The real question that remains for deci- 
sion is whether the suit has abated as 
against the interest of Har Gopal alone, or as 


against that of any other deféndant also. e 


Mr. Tek Chand has frankly admitted that 
it is not possible to argue that it had 
abated against the seconed set of defend- 
‘ants, namely, the donees from Musam- 
mat Sohan Devi. He, however, contended 
that the suit had abated against the co- 
vendees of Har Gopal as well, because their 
interest was joint and the property acquired 
by them under the sale-deed had not been 
divided amongst them. In support of his 
contention he relied upon two authorities, 
viz., Khuda Bukhsh v. Mathra Das (1) and 
Sardara v. Allayar (2). 

Io- the first case the father of the plaintiff 
in the suit had sold the land in suit to one 
M. D. who re-sold it to seven persons by one 
deed of salè which specified the area cach 
of the vendees was to take but not the pro- 
portion in which the sale money was to be 


. paid by vendees. eThe plaintiff sued to 


avoid the effect of the gale-deed and to 


‘get possession of the land sold by his fathes, 


One of the vendee-respondents having sub-, 
sequently died and his kgal representativ es 
not having been sbrought on the record 


“(dy 18 Ing. ice 182; 62 P. R. 1913; 85 P. is R. 1913; 
89 P. W. R..1913. 
` (2) 73 ind, Ons, 604; 2928 ALR. «L) 132, 
e.’ , 


o 


A i KUDAPPA SOTHARAMAYYA V. RONGALA SAMUDRUDU. 


within time the suit had abated as far as he 
was concerned? It was contended in that 
case that the whole suit,had abated, and a 
Division Bench of this Court accepted the 
. contention and held that, having regard to 
the fact that there was no specification in 
the consideration money anf the suit relat- 
ing to the entire property covered by the 


sale-deed was a joint one, it had abated as a. 


-whole. Thàtcase is clearly distinguishable 
from the facts of the present case. That 
was a suit by ason to avoid the effect of 
the sale-deed executed by his father, and it 
was not possible for the plaintiff to get pos- 
session of any-portion of the land without 
getting rid of the sale deed, and as the sale 
deed was a joint one the suit could not 
‘proceed against the surviving defendants 
‘alone. We, therefore, hold that this case 
does not help Mr. Tek Chand. 

In the second case [Sardara v. Allayar 
(2)], relied upon by Mr. Tek Chand the 
plaintifis had brought a suit against 
‘18 defendants for possession of the area 
of ‘land which they -said belonged to 
them and on which all the defendants had 
trespassed. The suit having been dismiss- 
ed an appeal was preferred by the plaintiffs 
‘and during the pendency of the appeal one 
of the defendants died and his legal repre- 
sentatives were’ not brought on the record 
within time. It was contended that the 
appeal could not proceed against the surviv- 
ing respondents, and the learned Judges of 
a Division Bench of this Court, finding that 
the defendants held the land jointly and 
that there had been no specification of 
shares or separation of interest, held that 
the appeal had abated in its entirety. This 
decision also is not applicable to the facts 
of the present case, because the sale-deed 
itself shows that there was a specification of 
shares of the vendees. Har Gopal, according 
to the sale-deed, had only 1/29th share ‘in 
the garden. Therefore, his co-vendees had 
no concern with his 1/29th share. 


The present case is, in our opinion, very 


similar to the case feported as Zainab Bibi | 
- v. Rohila (3). The facts,and the decision of | 


the Court are-fully summed up in the 
head-note: of the cas? which ‘runs as 
ollows:— . 

°- “Plaintiff, the daughterof one M., a Dogar 
of Mouza Pabarali, Tahsjl Batala, sued the 
nine defendants, ‘collaterals of her father, 
for possession of her father's landed pro- 


(3) 39 Tnd, Qes, 277; 23 P. REI, 


e. 


. 
. s e 
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perty on the ground that it was self-acquir- 
ed and that she as a daughter had a pre- 
ferential right to the -collaterals. -Thè 
lower Court dismissed the guit holding that. 
the property was ancestral; The plaintif 
appealed to the Chief Court and during., 
pendency of the appeal one of -the “defend- 
ants-respondents died and application for 
substitution of the names of his legal re- 
presentatives was not made until six months 
and nine days had passed: . . 5 
“Held, that the fault could not be con- 
doned under the circumstances of the case 
and that the appeal abated qua the deceased . 
collateral’s share in the land -but not as 
regards the shares of the other collaterals, 
as each had a separate right to his ancestral 
share." ; ` - 
Weare of opinion that the suit could 
have proceeded as against the. remaining 
defendants. and the -Court below was not . 
justified in dismissing- the whole suit. We 
accordingly accept the appeal and remand 
‘the case under O. XLI, r. 23 of the CO. P. O., 
with the direction that it be replaced on 
its number in the register of pending suits 
and be disposed of according to law. lt 
may be pointed out thatthe appeal having 
abated as against Musammat Sohan Devi 
the decision of the Court below as regards 
her interest remains intact. ; 
Costs will abide the result. 
Appeal accepted; 
Case remanded, 


Z. K. 


MADRAS HIGH COURT. i 
Seconp Crvin APPEAL No. 1416 oF 1922. ` 
` October 22, 1924. ` 
.  Prėsent:—Mr. Justice Devadoss. 
KUDAPPA SOTHARAMAYYA— 
PLAINTIFF—APPELLANT 


ce Versus f 
RONGALA SAMUDRUDU AND 
OTHERS—DEFENDANTS— RESPONDENTS. 
Hindu Law—Widow—Surrender, what amounts to~- 


¿Alienation by widow—Reversioner party to alienation 


—Consent of reversioner—Objection to | alienation— 
Estoppel—Pleadings—Appgal, second— Point not raised 
in lower Courts, whether, can be taken. es 

- Where the partiesgo to trial on the footing that 
the alienation which is the subject of dispute*was an 


. alienation of tle property itself and not that of*the 


life-interest of the alienor, they cannot, on secon? 
appeal, be allowed to urge that the alienation waa oply 
of the-allenor's life-intereat, re a eat 


P88 I. O. 1925) 


În order that the act of a Hindu widow might 
&mount fo a surrender of her life-estate she must 
thoroughly efface herself, and the. surrender cannot 
be valid’ uniéss it cgmprises the whole of her interest 
in the estate, _ < 

A reversioner who takes a sale-deed from a widow 
does not give such consent to the alienation as to 
make the sale valid. In order that his consent may 
be of any value he should not, either directly or 
indirectly, be himself the vendee. . Where the vendees 
are some of ths reversioners, it cannot be said that 
they give their consent to the sale by taking a sale- 
deed from thé widow. 

A reversioner cannot be allowed to impeach a tran- 
saction under which he himself has obtained a 
benefit. ; i 

Second appeal against a deeree of the 
Court of the Additional Subordinate Judge, 
Vizagapatam, in A. 8. No. 81 of 1922, (A. 
S. No. 308 of 1921 on the file of the District 
Court, Vizagapatam), preferred against a 
decree of the Court of.the Distriet Munsif, 


Vizagépatam, in ©. S. No. 46 of 1917. 


Mr. Y. Suryanarayana, for the Appellant. 
- Messrs. P. Somasundaram and Pappu 
Satyanarayana, for the Respondents. 


. SUDGMENT.—The first point urged 


for the appellant is that under Ex. 1 only 


‘surrender. 


a widow's life-interest was conveyed. This 
point was not raised in the Courts below 


and considering the way in which it was 


dealt with by the Subordinate Judge who 


heard the appeal in the first instance, it is. 


quite clear that this contention was never 
thought of. The second issue remitted to 
the First Court by the Subordinate Judge 
is ; “Are the alienations, sale and mortgage 
of items Nos. 2aud l of the plaint schedule 


respectively made for necessary purposes or. 
‘are otherwise ‘binding on plaintiffs?” 


It 
is quite clear from this that the parties 


went to trial on the footing thatthealienation - 


was an alienation of the property itself.and 
not that of the life-interest of the - widow. 
I do not think considering the way in which 
the case was fought out in Courts below 
that I should allow this point to be raised 
in second appeal. : i 


The second point urged by Mr. Suryana- 


rayana is’ that Ex. I does not amount to a 
It is in evidence that there is 
some other property belonging to the widow 
as is evidenced by Ex. IO. The- widow 


did no: nike a surrender of all her pro-. 


perty and iu the absence of evidence’ of 


the surrender of her whole interest, it can- __ 


not be a valid surrender when it orly affects 


pattially the property she got from her - 


hushand; in other words, she must 
thoroughly efface herself in order that her 
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act might amount to a surrender, This point 
no doubt is in fovour of the appellant. But 
the Subordinate Judge has disposed of the 


“appeal on the finding that the alienation 


was for purposes binding on the version- 
ers. As has beén contended by Mr. Soma- 
sundaram, there is no finding that the 
consideration for the sale as recited in Ex. I 
did pass. But what the Subbdrtlinate Judge 
has found is that the plaintiff was the writer 
of the document Ex. I and the sale was 
in favour of histwo brothers. From that 


-he infers the consent of the nearest rever- 


sioners. It is admitted that the plaintiff 
and his two brothers were the only nearest 
reversioners at the time Ex. I was executed. 
From that the learned Subordinate Judge 
infers that their consent must raise the pre- 
sumption that the transaction was for a 
purpose which would bind -the rever- 
sioners. I am not satisfied with his 
reasoning that a person who takes a sale- 
deed from a widow gives such a consent 
“as to make-the sale valid. In order that 
his consent may be of any value he should 
not either directly or indirectly be the 
vendee. Where the vendees are some of 
the reversioners it cannot be said that 


they give their consent to the sale by taking 


a sale-deed from the widow. But the 
matter does not stop there. Mr. Somasun- 
daram for the respondent has drawn my- 
attention to the statement of the plaintiff 
in his evidence that at the time of Ex. Ihe 
and his brothers were undivided. Evident- 
ly the property was taken for the benefit 
.of the whole family. If that is so, the 
plaintiff should not be allowed to impeach 
the transaction under which he himself got 
the benefit. But it is unnecessary for me 
to discuss the evidence as the Subordinate 
Judge has found on the evidence that the 
transaction was one which was binding 
upon the reversioners. This being a question 
of fact though I am not quite satisfied with 
‘the reasoning of the learned Subordinate 
‘Judge I do not think I*should interfere 
with it in second appeal. 

In the result the setond appeal fails ‘adn 


is dismissed with costs, isi 
V. N. V. o 
Z. K. : Appeal dismissed, 
m à, 6 
r R è e A e 
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CALCUTTA HIGH COURT.. 
APPBAL FROM APPELLATE Decree No, 1204 
oF 1922, 

ñ August 5, 1924. 
`. Present :—Mr. Justice Suhrawar dy and 
Mr. Justice Duval. 
Maharaja Bahadur Sır PRODYOT . 
KUMAR TAGORE——PLAINTIFF— 
. APPELLANT 
versus 


BAL GOB INDA DITCHHIT—Derenpanr, 


| —RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 120—Erro- 
neous Record of, Rights—Suit for declar ation—Limita- 
tion, commencement of. 

The cause of action fora suit fora declaration that 
the status of the defendants in respect of certain 

‘ tenures is not that which is recorded in the Record of 
Rights, arises on the date on which the Record of Rights 
is published and not on the date on which the certifi- . 
cate of final publication is signed; and limitation, 
therefore, -for such a suit begins to run from the 
Ett and not from the latter date. [p. 6, col. 2; p. 7; 
co. 

Rajani Nath Pramanik v. Manaram M: andal, 53 Ind, 


Cas. 968;.33 O. W. N. 883, Sheikh Amiruddin v. Sheikh. 


Saidur "Rahman, 35 Ind. Cas. 433; 1 P.L. J. 73, Brij 
Behari'Singn v. Sheo Sankar Jha, 39 Ind. Cas. 85; 2 
P. L. J.124; 1 P. L. W. 434; (1917) Pat. 108 and Bada- 
rae Munshi v, Sarapaddin, 68 Ind, Cas. 489; (1928) 
A. L R. (C.} 307, referred to. 


‘Appeal against a decreeof the First. 


Additional’ District Judge, Mymensingh, 
dated the 16th of July 19217 affirming 
` that of the Subordinate Judge, Fourth Court 
of that place, dated the 29th of March 1920. 
` Mr: 5. R. Das (Advocate-Gerenal), Babus 
Jogesh Chandra Ray, Mokunda Nath Ray, 
Wout Chandra Nag, for the Appellant. 
Mr.. Chakrabur ity,,, Babus Brojolal | 
Chakraburtty and Annoda. Char an Karkoon, 
for the Respondant. 


SJUDGMENT.—This is an appeal by, certificate of the final publication. 


the plaintiff in a suit for a declaration 
that the status of the defendant-in respect, 
of a certain tenure is not that of a perma- 
nent tenure-holder as recorded in the 
Record of Rights. 
certain boundarjes there are four tenures 


held by the defendant under the plaintiff. © 


The first is knowneas khode jote com- 
e prising 397 bighas; the second as fasal 
*jote comprising 747 bighas,; the third 
‘tenure is a small chukani jote bearing a 
rental of Re. 1-5-6; and the fourth is 
another smal] fasale jote bearing a rental 
of Rs, 12-7-6. In the Record of Rights the 
. first tenure is yecorded as permanent, the 
other thie’ tenures lefng recorded as non- 
permanent. The pfaintiff hag brought a 
suit for, declaration that the first tenure, 
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. through various ‘sections of the. 


It appears that within. 


[86 T. 0, 1995] 
namely, the khode jote, is algo non-permas 
nent, as the other tenures.- Both the Courts _ 


| below have held against fhe plaintiff on 


the ground of limitation as. also on thé. 
merits, : 

In appeal the learned Advacate:General 
who appears for the appellant has thought 
it fit to argue the question of limitation 
first and has intimated that there are . 
_other points in the case which call for 
our consideration if the question of limita- 
tion is decided in his favour. We have 
considered this question of limitation - 
raised by the appellant, and we think that. 
the view taken by the lower Courts is 
correct. The Record of Rights was finally’ 
published on the 10th January 1913 and 
the -certificate of final publication was 
signed on the 27th March 19135 The 
present suit was brought on the 26th March 
1919. It is not disputed that under 
Art. 120 of the Limitation’ Act the suit 
must be brought within six years. The 
only question thatremains to be considered _ 
is whether the period of six years should 
be computed from the date of the publica- 
tion of the Record of Rights or from the 
date when the certificate was signed. The 
learned Advocate-General has’ taken us 
Bengal 
Tenancy Act to show that in many instances 
when.a certain act has to be done under 
‘the Act within a certain time, the period _ 
has been calculated from the date of the 
certificate. The relevant sections are ss. 104G, 
104H, 105, 106 and 108A. No doubt, when- 
-ever the. Bengal Tenancy Act ‘fixes any 
period for the doing of a certain act, it 
has reckoned it from the: date of the 
But 
it does not necessarily follow from this, 
that in computing the period for the 
purpose of the Limitation Act the starting 
point should be the same. Article 120, 
Limitation Act, makes time run from the 
date when the right to sue accrues. It 


has, therefore, to be investigated when the l 


right accrued. The suit is one for declara- 
tion under s. 42, Specific Relief Act, the 
cause of action being the cloud“ cast upon 
the plaintiff's title by virtue of the entry 
in, the Record of*Rights. The certificates 
signed by the Revenue Officér at some 
later dafe did not cast any furtlfer, cloud 
upon the plaintiff's title. The cause ,of 
action, if any, arose from the date on which 
the Record of Rights was publishef’ and 
not on the date when the certificate was 


= 
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signed. Itappears also that under Chap. X 
of the Bengal Tenancy Act the publication 
of the Record ‘of Rights is the principal 
act which the Reyenue Officer is authorised 
to do under the Bengal Tenancy Act and 
the signingis more a matter of form than 
substancé. The view that ina suit brought 
under s, 3, Bengal Tenancy Act, the 
cause of action arises on the publication 
of the Record of Rights is not a noval 
one. It has been adopted in several cases 
in this Court as well as in other Courts. 
See the casesof Rajani Nath Pramanik 


v. Manaram Mandal (1), Sheikh Amiruddin. 


v. Sheikh Saidur Rahman (2), Brij Behari 
Singh v. Sheo Sankar Jha (3), and the 
decision in Badaruddin Munshi v. Sarap- 
addin (4),- decided ‘on the 22nd February 
1922. We are not persuaded to differ 
from these rulings and, therefore, it is not 
necessary to proceed with this matter any 


` further. - 


` There is another point raised by the 
appellant on the judgment of the lower 


Appellate Court which rests on a firmer 


ground. The learned Additional District 
Judge after discussing the question of 


limitation and the merits of the case the’ 


decision on both these points being against 
the plaintiff—has made certain observations 
at the-end of his judgment.” They are 
to the following effect: “It seems to me 
that all the lands in possession of the 
defendants constitute only. one. tenancy’ 
under ‘the plaintiff. “Granting of separate 
receipts from 1316 B. E. cannot destroy 
the oneness of the tenure”. The same 
question was raised before. the learned 
Subordinate Judge in the Trial Court and 


he came to the conclusion that the tenan-" 


cies were separate. There was no cross- 


‘appeal by the defendants against this find- 


7-2 3} 39 Ind. Cas. 85; 


ing of the Subordinate Judge nor was 
any cross-objection filed. We may, there- 
fore, assume that the parties, were satis- 
fied with the finding- of the Trial Court 


on the question. This observation of the - 


learned Judge has been challenged on 
two grounds, In the first place it is 
argued that’ it was not necessary tocon- 


‘sider this point on the findings of the 


Judge on the other issues raised in the 
suit. On this point the case of Barham- 


1) 53 Ind. Cas. 968; 23.0. W. N. 883. 
2)°35 Ind. Cas. 433; 1 P. L. 5.73. + 
2P. L.J. 124; 1 P. L. W. 434; 
(1917) Pat. “108. ; - 


` (3) 68 Ind, Oas. 489; (1923) A. I, R. (G.) 307. 
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deo Narain Singh v. Mackenzie (5) has been. 
relied upon. But in view of the observa- 
tions of their Lordships.of the Judicial 
Committee in the case of ‘Mahomed 
Solaiman v. Birendra Chandra Singh (6). 
We dp not think that the Adgitional 
District Judge has donesomething which 
he was not justified in doing. As his 
judgment is subject. to appeal to this 
Court, it is desirable that heshould enter 
his finding on all the points raised. But, 
as we have observed,’ this point was not 
raised before him either by the appellant 
or by the respondent and the learned 
Judge has entered his finding, if it can be 
so-called, without giving full consideration 
to the evidenceon this point, The learned 
Subordinate Judge has referred to many 
items of evidence in order to determine 
whether all these four tenancies were joint 
or séparate. But there are further difficul- 
ties in” the present case if the above 
observation made by the learned Judge 
is allowed jo stand. Firstly, this observa- 
tion is inconsistent with his finding that 
the entry in the Record of Rights in 
respect, of the khode jote is correct. In 
the second place, the effect of the decree 
passed . by the Judge is that the first tenure, 
namely,.the khode jote is found to ke 
permanent whereas the other ‘three jotes, 
as‘recorded in the Record of Rights, are 
non-permanent. It seems anamalous that 
a portion of a tenure should’ be perma- 
nent and the-other portion non-permanent. 
We think that under these circumstances 


the learned Judge's finding that the plaint- 


iff had‘failed to institute his suit within 
the statutory period, should not have pro- 
ceeded” to determine the question whether 


. the tenures wesre one or separate. It is 
argued by the: respondent that he 
was entitled to support the decree 


passed by the First Court under O. XLI, 
1. 22, C. P. C., on a point found against 


- him by that Court. This proposition of 


law cannot be questioned; but a finding 
on the question whether the tenancy was 
one or separate was not likely to affect the 
decree passed by Trial Court. The suit is 
not a svit forrent. ,It is one fora declara- 
tion that one of the jotes is not permanent £o 
The finding thas this fote formed part of 
a bigger jote would not affect the pojnt 


. (5) 10 C. 1095; 35 Ind Dec. (N. 8.) 732. . 
(6) 74 Ind. Cas. 906: 50 C. 243; (1922) A, I R. (P. C) 
403; 44 M. L. J. 388; 33M. L. Te 145,87 0. W. N. 719; 


37.0. L, J. 561; 50 L A. Q47 (P. 0). 
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‘at issue. The suit being limited to the 
declaration sgught‘in respect of a particular 
jote and for “the correction of the Record 


‘of Rights. in that respect, it is, therefore, 


not a ground which is covered by O. XLI, 
r. 22. In this view of the matter, we 
are of Spinion that the remark ‘above 
quoted from the judgment of the lower 
Appellate Court should be expunged and 
the decree passed by that Court in other 
respects. be confirmed. 

The result is that this appeal is dismiss- 


` éd with costs. 


Z. K, Appeal dismissed, 


ee 
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MADRAS HIGH COURT. 

.Suconp CIVIL APPEAL No. 1059 oF 1922. 

October, 3, 1924, 
Present:—Mr. J ustice Devadoss. 
SENGAMALAM, MINOR, BY NEXT 

TRIEND KANDASWAMI PILLAI— 
PLAINTIFF No, 3—APPELLANT ~ 
VETSUS - 
“LEG AMBAL AND OTHERŞ-- DEFENDANTS 
Nos. 1 To 4 AND PLAINTIFF No. 2— 

— RESPONDENTS. 

Construction of ‘document—Gift or Will—Intention 
of parties—Conduct—Principles applicable—Prece- 
denta, value of. 

In order fo decide whether a document is a Will 
or a deed of gift the whole of the document must be 
taken into consideration, and stray words here and 
there should nót beso construed as to override the 
main intention of the document: [p. 10, col. 1.] 

One of the tests to be applied -for the purpose of 
seeing whether a document is a Will or not is whether 
it is revocable. If the document is revocable it must 
be construed as a Will. [p. 10, col. 2.] 

In construing a document of this kind the conduct ~ 
of the parties prior tothe execution of the document 
or at the time of the execution of the document may 
be of some assistance. But their conduct subsequent 
to the date of the document should not be taken into 
consideration. Their understanding of the document 


. should not ordinarily influence the “Court one way or 


the, other, unless.it gives a clue to the meaning of any 
expression which is net clear. [p. 9, col. 1.] 

Where itis found that the executant intended a 
certain document to be aeWill, the mere fact that 


< there are expressions here and there which might 


avour of.a different intentéon cannot be taken into 
consideration as negativ ing the main intention of the 

document. [p. 10, col. 1.J ° 
Itis not proper that the Court should interpret. 
ong document in the light eof the recitals of another 
document. But if the decisions have laid down certain 
principles of construction, such principles should be 
considered in interpr¢ting a -document, [p. 10, col. 1.] 

(Case-law reféfréd to). 
e 
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Second appeal against a decree of the 


Court of the Additional Subordinate Judge,. 


East Tanjore at Mayavar&m, in Appeal 
Suit No. 36 of 1921, preferred against 
that of the Court of tht Additional Dis- 
trict Munsif, Tiruvalur, in O..8. No, 128 
of 1918. 


Mr. E. Vinayaka Rao for Mr. Wa SIN 


swami Aiyar, for the Appellant. 4 

Mr. Panchapagesa Aiyar, for the Respond- 
ent.. 

JUDGMENT.—The only point argued 
in this second-appeal is whether Ex. 
I is a Will or a deed of gift. The District 
Munsif held that Ex. I was not a Will, but 
the Subordinate Judge on appeal held 
that it was a Will. h 

Exhibit Iwas executed on 9th January 


1898 by one Subramania Pillai aged 26- 


years, who was then residing in ‘a yillage 
in Nannilam taluk, Tanjore District. On 
the date of the execution of the Will he 
was suffering from cholera and his condi- 
tion was serious’ He wanted to make a 
provision for the. performance of -his obse- 


„quies and also for the obsequies of his 


mother. Under this document he gave 
some property to his nephew Chidambaram 
and some other property to.one Jyyaru 
another nephew; 
to'his mother to be enjoyed,for life and 
some property he gave for some charity. 
The contention ofthe appellant is that 
the document isa deed of gift, and not 
having been registered, it cannot take 
effect. In construing a document of this 
kind the whole ‘of the document should 
be taken into consideration. The docu- 
ment begins with the words; “The deed 
of Will or Will-.document executed in 
_sound mind on the 9th - January 1898 by 
me Subramania Pillai” ete. And it goes 
on’ tosay: “As it appears to me that there 
is no hope of my, surviving the attack of 
cholera, asI am not yet “married and as 
methinks that I should make the neces- 
sary arrangements remy family, as my 
mother who is living with me is alive and 
in order that for my benefit in the other 
world my obsequies may he done in the 
capacity of a sen, and that my family 
may multiply Chidambaram 
rata ai shall as -he is now my heir per- 
form hy himself all my obsequies,” At 
the end of te Will there is this clause: 
“ This is the deed of Will that I executed 
in sétind -mind.” 
as a Will and a the usual avermenta. dn 


he gave some property . 


The document js headéd f 
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a Will are there such as that he is a man- 
in a sonnd, state of mind and that he does 
not expect to survive the attack of chotera; 
and that he wants to make necessary 
arrangements, At the end of the Will there 
is a statement that he is of sound mind. 

Reading the document as a whole it appears 
that Subramania Pillai. wanted to dispose 
of his property by a Will. The document is 
engrossed on plain: paper, and it is not 
registered. It is also in evidence ` that no 
attempt was made to get it registered 
after the death ‘of Subramania Pillai which 
took place about two days after the date 
of the Will. The District Munsif who in 
para. 5 of his judgment ‘enumerated 
various facts going to show that the docu- 
ment was a Will and who at the close of 
~- that paragraph was of opinion that the 
arguments in favour of its beng construed 
as a Will preponderated over those in 
~ favour of its construction ‘as‘a gift, was 
greatly influenced in his decision by the 
conduct of the defendants in putting for- 
ward a gift in the lifetime of Subramania 
Pillai in their favour. In his written state- 
ment the 2nd defendant stated that there 
was a gift by Subramania Pillai to him 
and that he got into possession on the date 
of the gift. Subsequently an additional 
written statement was put in which the 
2nd defendant specifically pleaded that the 
document was a Will and that he got the 
properties under thé Will. In-construing a 
document of that kind the conduct of the 
parties subsequent to the date of the docu- 
ment should not be taken into considera- 
tion, Their understanding of the document 
should not ordinarily influence the Court 
unless it gives a clue to the meaning of 
any expression one way or the other which 
is not clear. No-doubt the conduct of 
the parties prior to the execution of the 
document or at the time of the execution 
of the document may be of some evidence. 
If for instance evidence is forthcoming 
that the 2nd defendant or somebody on his 
behalf was actually put in possession and 
Subramania Pillai divested himself of the 
possession of these properties, it may be 
of some usein helping the Court to con- 
strue the dosument. But where no such 
facts are- forthcoming, -I do not think the 
Court would be justified in attaching any 
weights to’ the way in which the parties 
. undérstood the purport of the ‘document; 

and importance should not be attached to 
theecontention put forward by a party as 
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a deciding factor in coming to the con- 
clusion, whether a document is a Will or a 
gift. Itis mainly upon this consideration 
that the District Munsif based his opinion 
that Ex. I was nota Will. The Subordinate 
Judge has, in avery elaborate judgment, 
come to the @bnclusion that Ex. I is a 
Will, > 

Mr. Vinayaka Rao on behalf of the appel- 
lant has strongly relied upon ¢he following 
recitals in Ex. I, as tending to show that 
the executant intended it to be a deed of 
gift. “I have even now given away to 
Jyyaru son of Kamakshi my deceased 
eldest sister. He is to collect it together 
with interest in ‘any manner such as 
through Court.” “I have given away 
even now that Chidambaram the son of my 
elder sister may take over and enjoy for 
ever from posterity to posterity.” He also 
relies upon the wording in the document 
as regards the gift in favour of the temple, 
There is nothing in the document to show 
that Chidambaram was actually put in 
possession of the property onthe date of 
the execution of the document. The mere 
fact that the testator uses the present tense 
would not make a Will adeed of gift. If 
he had used the English words. “I give 
or I bequeath ” it could not be contended 
that that would make it a deed of gift. 
Subramania Pillai was, according to the 
statement in the Will in a very serious con- 
dition, and there was no hope of his sur- 
viving the attack of cholera, and that he 
was anxious that he should provide for 
his welfare “in the other world.” Thig 
being the state of his mind, the mere fact 
that he uses the present tense for the pur- 
pose of giving emphasis to the bequest 
that he was making should not be con- 
strued to mean that he was making an 
actual gift of the properties. He has dis- 
posed ofall his properties by“ this docu- 
ment. There is nothing to show that he 
reserved anything for himself. If Subra- 
mania Pillai was making a gift of his 
property, is it likely thet he would have 
divested himself of all his properties. If he 
recovered from thé attack of choléra it 
would not be possible for him to get back, 
the property; and further five or six persons 
who attested thé Will and the writer of 
the Will were pregent “at the time of ethe 
execution and it is difficult to see why ifa 
‘gift was intended none of them suggested 
the idea of buyigg a stmmp.spaper and en- 
grossing a proper Bitt-deed. He could not 
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have been too ill to register a document, 
seeing that he died two days after. It is 
unnecessary to re-capitulate what the Dis- 
trict Munsif has very “carefully stated in 
para. 5 of his judgment as circum- 
stances fending to show that Ex. I isa 
Will. Mr. Vinayaka Raoewanted to rely 
upon a number of cases for the purpose of 
making out that Ex. I should be construed 
as a deedv& gift and notasa Will, AsI 
have observed in more cases than one, it 
is not proper that the Court should inter- 
pret one document in the light of the re- 
citals of another document. But if the 
decisions have laid down certain principles 
of construction, such principles should be 
considered in interpreting a document In 
this case, it is clear that the executant 
intended it to bea Will and if there are 
expressions here and there. which might 
savour of a different intention they. cannot 
be taken into consideration as negativing 
the main intention ofthe document. As 
observed by Ayling, J., in In re Karadi 
Veerabhadrappa (1) I do not think thata 
loosely wordéd expression of this kind 


should be interpreted as altering the obvi-. 


ous intention of the document. The langu- 
age of the document in that case closely 
resembles the language of the present docu- 
ment. The learned J udge held that that 
document’ was a Will and not a gift. There 
also the executant was suffering from 
plague and was in a critical condition, and 
he disposed of all the property in favour 
of the legafee: There was a recital in the 
document that all the properties and the 
documents were handed over to the legatee, 
notwithstanding that the learned Judge 
held that it wasa Will. In this case there 
is no mention of the handing over of any 
document to any of the persous mentioned 
in the Will.’ Nor is there any mention, as 
I have already stated of any of the pro- 
perties being’ actually put in possession of 
‘anyone of the legatees under the Will. It 
is unnecessary in the view I have-taken to 
consider in detailthe cases relied upon by 
Mr. Vinayaka Rao. The case in Krishna- 
swami Odayan y. Kamualambal Ammal (2) 
is distinguishable on ¿be facts. In that 
ase the document was headed Will inam 


e deed. The executant wase not in expecta- 


tion of death. He*tlived for 10 years after 
the execution of the do¢ument. The manage- 


+ (1) 12 Ind. Gat wo 2 YAW. N. 201. 
(2) 22 Ind, Cas. 6 
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ment of the property was handed over on 
the date of the execution of the document 
to the donee and there was provision in’ 
the document for the executant being main- 
tained during his lifetime: On account of 
the difference of opinion between Ayling, J., 
and Napier, J., the matter came up before 
a Bench of three Judges who held that the 
document was not a Will though it was 
headed .“ Will.” But the circumstances’ 
brought outin evidence in that case quite 
clearly showed that the executant divested 
himself of all the properties and actually 
handed them over tothe donees and though 
he lived for 10 years after thé date of the 
document, he never got possession. As ob- 
served by Sir J. P. Widdle in the case 
raported as In the goods of Robinson (3) one 
of the tests to be applied for the purpose ` 
of seeing whether the document, is a 
Will ornot is whether it is revocable. If 
the document is revocable it must be. con- 
strued as a Will. Is there anything in 
this document to show that Subramania 
Pillai did anything which he could not have 
revoked ? The case in Mahadeva Iyer v. 
Sankara Subaramania Iyer (4) does not help 
the appellant. There the document was a 
registered one and under the document 
certain charitable trusts were created. It 
was held that the document was irrevocable 
and did not operate as a Will. The case in 
Umrao Singh v. Lachhman Singh (5) was a 
family arrangement which was embodied 
in aregistered documeut. There also the 
arrangement was an irrevocable one. The 


„case in Udai Raj Singh v. Bhagwan Baksh 


Singh (G) is of some help to the respond- 
ent. Their Lordships.of the Privy Council 
held that though there were certain ex- 
pressions in the Will which werenot quite 
suitable to the character of the document, 
yet they held that the document was a 
testamentary instrument. Stray words here 
and there should not be so construed as to 
override the main intention of the docu- 
ment. This is quite clear from the deci- 
sion of their Lordships of the Privy Council 
in Thakur Ishri Singh y. Thakur Baldeo 


(3 (1867) 1 P. 384; 36 L. J. P. 93; 17 L. T. 19. 
4) 12 Ind. Cas.-546; (1911) 2 M. W. N. 382. 

(5) 10 Ind. Cas. 285; 33 A. 344; 15 ©. W. N. 497; 8 
A. L. J. 465; 13 O. L. J.519; 9 M. L. T. 507; 13 Bom. 
L. R. 404; 21 M. D, J; 637; 14 O. ©. 133; „381 A. 104; 
(1911) 2 M. W, N. 242 (P. Ò). 

(6) 6 Ind. Gas. 279; 32 A 297; 7 A. L. J. 274; ¢1910) 
MW N NG IT O Leo 387. O W.N BAL, . 
L. T. 410; 12 Bom. L. R. 409; 20 M. L. J. 458; 130. g. 
172; 37 I A. 46 (P, O). 
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Singh (7) Lord Hobhouse in. delivering the 
judgment of fheir Lordships observes at 
page 801; “If‘they had been the words of 
an English conveyancer preparing an Eng- 
lish instrument, they would have afforded 
a very strong argument; but the instru- 
ment was prepared by Lal Sundar, and we 
must not construe with too great nicety, 
or assign too much weight to the exact 


- words that he uses for a transfer of the 


property, as if we were accurately weigh- 
ing the difference between a testamentary 
instrument and one operating inter vivos.” 
In the present case the document was 
evidently prepared without the help of any 
legal adviser; and the expression .“I have 


even now given away to Iyyaru” and the- 


words “I have given away even now that 
Chidambaram, the son of my elder sister, 
may take over and enjoy for ever, from 
posterity to posterity” should not be held 
to control the general intention of. the 
document. As I have said, the testator for 
the sake of emphasis has used the present 
tense, and that should not be held to mean 
that he made a gift of the properties to the 
persons menticned in the. Will. There are 
no words used here to indicate that a gift 
was intended.: If-it was a giftsone would 
have naturally expected the tise of'appro- 
priate words. - Taking all the circum- 
stances into consideration, I have no hesi- 
tation in holding that Ex. I is a Will. 

_In the result the second appeal fails and 
is dismissed with costs. . 

V.N.V.. 
Z, K. ; Appeal dismissed. 

(T) 10 C. 792; 11 I, A. 135;8 Ind. Jur. 331; 4 Sar. P. 


- ‘0. J. 528; Rafique & Jackson’s P. ©. No.79; 5 Ind. 


ward, 12, t ¢ ar 
Decretal amount charged on properties mentioned in 


t 


Dec. (N. 8.) 531 (P. O). 


NAGPUR JUDICIAL COMMIS- ` 
an SIONER’S COURT. 
> First Orvit APPEAL No. 62 oF 1923. 
November 6, 1924. 
` Present :—Mr. Kinkhede, A.J. C.. 
Musammat SARJABAI JUPGMENT-DEBTOR 
—APPELLANT 
DERIER - versus 
DHANRAJ—Deczze-HoLpzR—RESPONDENT. 


Civil? Procedure Code (Act V of 1908), O. XXH, 
0. XXXIV, r. 5—Constructien of decree— 


degree—Properties, whether can-be sold—Execution of 
decree—Appeal—Death of one of several respondents, 
pending appeal,—Abatement, ` . 


SARJABAT V. DHANRAJ 


‘settled by the compromise. 


il 
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Ina mortgage suit a decree was passed in terms 
of a compromise arrived between the parties, The 
decree directed that the defendant should pay a cer- 
tain sum to the plaintiff and that the decretal sum 
would be a charge on certain properties mentioned in 
the decree: : 

. Held, that although the wording of the decree was 
ambiguous, it could ‘Be reasonably construed to mean 
that the amount declared asa charge on the proper- 
ties mentioned in the decree was recoverable by 
execution of the decree, that isto say, by sale of the 
properties charged. |p. 12, col. 2; p. 23, cof. 1] 

appeal against an order in an execution case 
does not abate by reason of the legal representatives 
of one of the deceased decree-holders respondents not 
being brought on the record within the prescribed 
time, as by virtue ofr. 12 of O. XXII of the O. P. C. 
the provisions of that Order are not applicable to an 
execution case. [p 12, colg. 1 & 2.) 

_Appeal against an order of the Addi- 
tional District Judge, Wardha, in Miscel- 
laneous Judicial Case No. 24 of 1922, dated 
the 27th April 1923. 

Mr. W. R. Puranik, for the Appellant. 

Mr. V. R. Pandit, R. B., for the Respond- 
ent. . 


JUDGMENT.—This is an appeal aris- 
ing outof the'execution of a decree passed 
in terms of a compromise between the 
parties, on 18th-December 1920, in a suit 


"based ona mortgage with a stipulation for 


foreclosure. The findings recorded on the 
preliminary issues show that the mortgage 
failed asa mortgage, but the parties came 
to an agreement and desired the Court to 
pass a decree initerms of the compromise. 
It must be mentioned that the plaintiffs 
had secured attachment before judgment 
of certain property belonging to the defend- 
ant before the dispute between them was 
The decree is 
drawn up in the following terms:— 

(1) That the defendant do pay to the 
plaintiff Rs. 6,000 by 14th January 1921, 
in default she should pay interest thereon 
at 10 per cent. per mensem till payment. 

(2) The amount isdeclared a charge on 
the following property in suit excepting 
No. 227 (here followed description of the 
property). 

‘Payment not having “been made as per 
terms of the compromise decree the plain- 
tiffs took out execution of-decree,and a C 
Form was sent to tle Collector for recove 
of the amount,of the decree by sale o 
the property against. which the charge* 
was declared by the terms of the deeree. 
The judgment-debtor, however, objected to 
the enforcement of the charge on the exe- 
cution side andeprayed that the C Form 
should be called back and execution case 
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struck off on the ground that the decree 
was mérely a” declaratory decree and not 
a decree enforceable by sale of the property 
charged and that the decree-holders’ remedy 
lay in a separate suit and not in a proceed- 
ing in execution under s. 47 of the C. P. C. 

The Executing Court overruled this con- 
tention relying upon the case of Ambalal 
Bapubhai v. Narayan Tatyaba (1). Hence 
this appeal* Was filed by the judgment- 
debtor on 19th July 1923. - 

During the pendency of this appeal out 
of two respondents Dhanraj and Takatmal 
the latter died. No steps were.taken to 
bring his legal representative on record 
and the appeal was considered as having 
abated as order dated 8th Octobér 1924 
passed by Prideaux, A. J. C., shows. The 
name of Takatmal was accordingly struck 
off and the case was set down for hearing 
between the judgment-debtor on the one 
hand and surviving decree-holder Dhanraj 
on the other. The case has comé to me for 
disposal. 

The respondent Dhanraj’s Counsel raises 
a Paty objection to this appeal to 
the effect: 

(1) That the appeal must be considered as 
‘abated asa whole and not merely as regards 
the deceased respondent, orin the alterna- 
` tive, 

(2) That by reason of the absence of the 
legal representative of Takatmal before this 
Court an impossibility has been created 
which precludes this Court from touching 
the decree or the order under appeal 
in any way as any contrary view which this 


Court might take would create anomaly and: 


” give rise. to conflicting results. -It is ex- 
plained that Takatmal's representative shall 
be entitled to realise the decretal amount 
by execution. Whereas, if this Court allows 
the appeal the decree-holder Dhanraj might 
have to work outhis rights by a suit. 


‘I think that the provisions of O. XXII, 
r.4 read with r, 11 of.the ©. P. C. would 
have been applicable to this case had it 
not been for. r. 12°of the said Code. No 
question really speaking of abatement can 
properly arise. * liven assuming that the 
guestion does arise, L arf further of opinion 
that O. I, r. 9 of the C. B. `O, enables this 
“Court to deal with the matter in controversy 
so far as regards therghts and interests 
of ‘the: parties dctually “before it. In the, 
absence of anythin g to the > contrary the pre- 


_ (1) 51 Ind. Cas, 929; 43 Bett; 21 oe „I R. 698. 
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sumption will be that the two decree-holders 
were equally interested’in the retovery of 
the decretal amount. The extent of the in- 
terest of each being thus ascertainable, 
there is, in my opinion, no anomaly or im- 
possibility created by the failure Qf the ap- 


pellant to bring the legal representative . 


of deceased respondent Takatmal on record. 
The preliminary objection, therefore, fails. 


As regards the merits of the case it is 


contended on behalf of the appellant that - 


the lower Court should have followed 
the view taken by the Calcutta High Court 


in’ Gobinda Chandra Pal v. Kailas Chandra . 


Pal (2) in preference to the case of Ambalal 
Bapubhaiv. Narayan Tatyaba (1) of -the 
Bombay High Court. It is also argued that 


if the intention of the parties was to. 


enforce the charge in execution af this 
very decree there was nothing to prevent 
them (parties) from inserting the appropri- 
ate words in the compromise, and -they 


could have asked for a decree in terms: 


thereof and that the use of the expression 


“declared a charge negatives” the inten- 


tion, On the other hand the respondent's 
Counsel urges that the wording of the 
second clause incorporated in the decree 
clearly supports the conclusions drawn by 


the -First Court and it was the intention of - 


the parties that the decree-holders should 


havea right to realise the decretal amount by. ` 


enforcement of the charge on the execution 
side. On going through the cases, as also 


considering the terms of the compromise, and, ` 


the decree, in the light of thelaw on the point, 


and also of the surrounding circumstances 


which led to the compromise, I am of opinion 
that the view taken by the lower Court is 
correct, ‘and that itis in consonance with 
the intentions of.the parties. It is absurd 
to believe that it could ever have been 
contemplated even by the judgment-debtor 
that as scon asshe made a default in pay- 
ment on 14th January1921, that ison the ex- 


piry of 27 days from the date of decree, she. 


should be liable to be sued again for ¢he 


“amount payable by her under the decree, 


and further saddled with cost of such a 
fresh suit for the enforcement of the charge 
declared by the decree. The words of 
cl. 2 of the decree» are no doubt some- 
what ambiguous, but to my mind they 
can he reasonably construéd to meat that 
the amount’ declared as a cae ge is recovers 


(2) 41 Ind. Cas. 13; 45 45 0, 530. - 


t 


ordered, ° 


“w 
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able by execution of the decree, that is by 
sale of the property charged. 


For these reasons I hold that the order 


appealed against ig correct, and J, therefore, 
dismiss the appeal with costs. 
the Court below will be-paid as already 


Appeal dismissed. 
Z. K. S 


“MADRAS HIGH COURT. 
- Szconp Civic APPEAL No. 1458 or 1923. 
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Present:—-Mr. Justice Devadoss. 
VABALAREDDIMALLAYYA 
AND OTHERS—DEFENDANTS Nos. 1 To 7, 9 
= ¢ ~~ APPELLANTS 
i versus, ! 
Sri Raja Mirja Sri-Pushvati Alaka 
NARAYANA GAJAPATHIRAJU 
MAHARAJU MANYA SULTAN 


BAHADUR TRUSTEE or VIJAYANA- 


GARAM ESTATE-—PLAINTIFE— 
RESPONDENT, 7 

Madras Estates Land Act (I of 1908), s.77, Sch. A, 
Art, 8—Limitation Act IX of 1908), s. 14—Landlord 
and tenumt—Suit for rent—Determination of rate of 
rent-—Procedure--Limitation—Suit. filed in wrong 
Court—Deduction ~of- time spent in prosecuting pre- 

vious, suiti * à | 0 
A suit ‘by a landlord to recover rent from am occu- 
pancy tenant falls within the purview of s, 77 of the 
Madras Estates Land Act and it cannot be said that 
such a suit is not maintainable simply by reason of 
the fact that the rent has not been specifically deter- 


mined. When the landlord brings a suit for rent - 


before the Collector under s. 77 of the Act, if the 
tenant disputes the amount claimed, the Collector can 
determine what the proper rent is. It is not neces- 
sary that the landlord should first bring a suit for 


determining what the amount is which the ryot is 


bound to. pay “and then bring another suit- for 
recovery of rent. [p. l4, col. 1] 

. Where a plaintiff prosecutes a suit bona fide in a 
wrong Court for a number of years and by reason of 
the d2fect of the jurisdiction `of that Court he is led 
to file another suit in another Court which has juris- 
diction, limitation cannot be said to run against him. 
Gaction 14 of the Limitation Act is applicable to such 
acase and enables the plaintiff to deduct the time 
during which hə was prosecuting a suit in another 
Court when he brings his suit for tha.same relief 
before tlie proper Court. [p. 14, col. 27, 


the 


. Wharea landlord bona fide claims rent ‘against his © 


tenants “uoder the Madras Estates, Land Act in a 


Court whic# owing to defect of jurisdiction is unable “ 


to entertain the claim and ha thereupon imstitutes a 


» gttit¢n. the proper Court for recovery of rent, he is 
entitlad to thf beriefik ofthe provisions of s, 14 of the 


- Gimitafion Act. [ibid]. - 
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Costs in” 


_ to this case. 


. Second appeal against a decree of the 
District “Court, Vizagapatami, in A. S 
“No. 196 ‘of 1922, preferred against that 
of ne Court of pe Deputy Collector, Nara- 
sapatam, in . Estates Land Sui 
No. 69 of 1921. ec ve 

Mr. D. Appa Rdo, for the Appellants. 

Messrs. S. Srinivasa Iyengar and S. Ven- 
katasa Iyengar, for the Respondents, 
_ SUDGMENT.—The first ‘péint argued 
in this second appeal, by Mr. Appa Rao 
for the appellant, is that the present suit 
ig incompetent, as the plaintiff did not get 
‘a decree from the Collector fixing the rate 
of a 

is contention is that s. 77 of the Est 

Land Act had no application to a nen 
like the present one, as the amount claimed 
isnot an’ arrear ofrent; for, the rent had 
not been fixed by the Collector or agreed 


“ upon by the tender of patia and the ex- 


change of muchilika. The defendants are 
admittedly ryots, who have occupancy right 
to their holding. ki = 
The plaintiff sued in O.S, No. 699 of 1914. 
in the District Munsif's Court of Chodava- 
rain, for ejecting thé appellants from their 
holdings on the ground that they were not 
tenants. `` $ 
“The District Munsif found that the ap- 
.pellants were tenants and his decision was 
affirmed on appeal by the Subordinate J udge. 
On second appeal, the High Court interfer- 
ed, only with regard to thé claim for rent. 
When the appellants -are found to be 
tenants and their possession is not challeng- 
ed by the plaintiff, the question is whether 
the plaintiff can sue for rent under s. 77, 
Mr. Appa Rao has addressed to me a very 
able argument, to show that a suit under 
s. 77 would not lie. His contention is that 
the rent ought to have been determined 
under s. 45 of the Estates Land Act, before 


“a suit could bë brought under s. 77, But 


s. 45.has no application to a case like the 
present ; for, it refers only to persons who 
without the consent of the land-holder oc- 
cupy ryott lands, which the? had not acquir- 
ed by inheritance or by legal transfer. The 
respondent's Vakil drew my attention to 
s. 25 of the Estates Land Act, as applying 

But that has no application to 
the present case, for, it cannot be said 
that the appellants have been let info 
possession by the landlord, after the com- 
mencement of this Act. The appellants’ 
ancestors were ‘given the lfnd@ fos services 
to be rendered to the tmanidar. It has been 


e. 
e 
e 
7 kd 


13 . 


i4 


found that they had occupancy right and 


. what -was granted in inam was only the 


. the proper rate is. 


_ ten years. 


` profits. 


melwaramdar's right... That being so, can 
the defendant resist a suit for rent? 

` My attention has. not been drawn to any 
provision in the Act, for the purpose of 
showing that a land- holdér could not sue a 
tenant for rent, under circumstances like 
these. It, cannot be said that a landlord 
cannot sue “his own ryot for rent, simply 
by reason of the fact that the rent has not 
been specifically determined. When the 
land-holder brings a suit for rent, before 


the Collector, under s. 77 of the Estates - 


Land Act, if the tenant disputes the amount 
claimed, the Collector: can determine what 
It is not necessary that 
the landlord should first bring a suit for 
determining what the ‘amount is, which 
the ryot is bound to pay and then bring 
another suit for the recovery of rent. It 
would lead to multiplication of proceedings 
and Ido not think that the Act contem- 
plates any such double proceedings, for the 
purpose of recovering rent from the tenant 
by the landlord, I think s. 77 does apply 
to a case like this and, therefore, the plaint 
iff's suit is quite competent. 

The next contention is that the suit is 
barred by limitation. Under the Estates 
Land Act, the arrears of rent can be claimed 
for three years (vide Sch. A, Art. 8). In 
this case, the rent is claimed for the last 
The contention of Mr. Appa 
Rao is that s. 14 of the Limitation Act does 
not save limitations because the cause of 
action in the former suit was different from 
the cause of action in this suit. In the former 


suit, the plaintiff did claim mesne profits 


in the alternative. That is quite clear from 
the plaint Ex. 11, the judgment of the Dis- 
trict Munsif, and Ex. B, and that of the 
Subordinate Judge. On second appeal, 
the High Court held that a Civil Court 
could not give a decree for rent. The plaint- 
iff who had collected rent from the appel- 
lants had to pay back the amount, on the 
reversal of theedecree of the Subordinate 
Judge by the High Court. It is quite clear, 
thérefore, that the plaintiff did claim rent 


e in the previous suitdor three years before 


the date of suit and for subsequent mesne 
The second afpeal was disposed 
of on the Ist of” December 1920. The pre- 
sent. suit was-filed on 29th J uly 1921. ae 
asmuch as the plaintiff did claim rentin 
the previpus suit, on. the ground that the 
appellants were bosatd to o pay I rent, I think 


oe 
. 
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‘the cause of action inthe previous suit was 


not different from the cause. a action i in this 
suit. 

In this view of the case, it is unnecessary 
-to consider the various cases quoted by Mr. 
Appa Rao. When the plaintiff prosecuted 
a suit bona fide in awrong Court for a 
number of years and by reason of the defect 
of jurisdiction of that Court he is led to 
file another suit in another Court, which 
has jurisdiction, it cannot be said that 
limitation runs againsthim. Section 14 of 
the Limitation Act is clear in its terms 
andit does enable the plaintiff to deduct 
the time, during which he was prosecuting 
his suit in another Court, when he brings 
his suit for the same relief, before the proper 
Court. 

‘In the result the second appeal fails and 
is dismissed with costs, © 
OVN. V. 

Z. K. 


e 
Appeal dismiss2', 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No--:663 
or 1921, 

November 29, 1923. 
Present:—Mr. Justice Rankin and 
Mr. Justice Page. 

S ATISH’CHANDRA OHATTERS EE 
ee ane 


“KALI CHARAN. CHOUDHURY AND OTHERS 


—DEFENDANTS—~RESPONDENTS. 

Estates Partition Act (V B.C. of 1897), ss. 

119, scope of—Order splitting jama and ae 
tioning rent—Suit for rent—Tenant, whether can 
ap eee order by way of defence. 

An order passed under s. 81 of the Estates Partition 
Act isnota nullity even though itis unfounded on 
facts and cannot be ignored or sat aside as against a 
landlord in answer to a suit for rent, [p. 18, col. 2.) 5 

Per Rankin, J.—-Section 119 of the Estates Pärti- . 
tion Act does not import that nobody can challenge 
an order under s. 81 of the Act except by -bringing a 
suit. If a person has the right to bring a suit or to 
challenge the order by any other means, 8. 119 leaves 
him that right. [p. 16, col. 11” 

A suit does lie to sat aside an order. mad under 
s. 81, Estates Partition Act, 
by that order a teaure or holding has not bean split 
up but an amalgamation of tenures and holdidtgs hag - 


if it turns out “that - 


fed 10, 19987. 


been Pr contrary to the meaning of the section 
107 


Appeal ah a decree of the Subordi- .. 


nate Judge, Fourth Court, 24- Parganahs, 
_ dated the 4th of September 1920, reversing 
that of the Officiating Munsif; Second Gourt 


at Basirhat, dated the. 26th of February 1919. - 
; Babu Shib Chandra Palit and Babu Mani . 


Lal Bhattacharjeè (for Babu Nanda Lal 
Banerji), for the Appellant. 

` Babu Biraj Mohan Majumdar, for the 
Respondents. 


"J UDGMENT. 

Rankin, J.—This is the plaintifs 
appeal i ina suit for rent for the years 1321 
to 1324 B.S. The plaintiff claims that he 
is the landlord of the defendants: in res- 
pect of a jama of Rs. 90-8-0 and odd 
ganda$, the superior interest in which fell 
to his share upon a partition made in the 
year 1914 under the Bengal Estates Par- 
tition Act V (B C.) of 1897. The Munsif 
of Basirhat decreed his suit; but the 
Subordinate Judge of 24. Parganahs, on 
appeal, has_ dismissed the suit. 

Thefacts upon which the case has beer 
decided by the learned Subordinate Judge 
may be stated as follows:—Originally the 
plaintiff with’ a number of co-sharers was 
the landlord in, respect of a tenancy com- 
prising lands in a number of mouzas of 
which tenancy the rent was Rs. 251-0-6. 
In course of time, the tenancy by arrange- 
ment, in the firét-instance, was split up; and 
about the year 1913, if not much earlier, 
the tenants were. claiming that the original 
jama of Rs. 251 odd had entirely gone and 
that in point of fact and law, there were 
created twelve, separate jamas, certain of 
the landlords having the superior -interest 
in each.of’ those jamas; and certain of the 
tenants. having the tenants’ interest in 
them. It appears. further that in 1913 a 
decree was obtained which proceeded on 
the basis that by this time at all events the 
‘claim that the original jama had been 
` legally split up was well-founded. In these 
circumstances in 1914, thesharers entitled 


‘to the superior interest effected a partition - 


under Act V of 1897. ‘The Deputy Collector, 


so far as appears, proceeded quite regularly. 


underthat Act. He made out the necessary 
lists.of assets, he gave the necessary notices 
and he found. thatthe original jama of 


` "Rs, 251,odd still subsisted. Accordingly, it ` 


became necessary for him in making the 
partition to exercise the powers conferred 
k a aA 7 
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is, 
by š. 81 of the Act and there again proper 
notices were served on the tenants con- 

cerned. None of the tenants concerned with 
a single exception appeared to object. One 
tenant did appear and did object but his 
objection was gverruled and he*did not 
appeal. The learned Subordinate Judge 
inthe present case has found that the 
decree of 1913 was not brought tg the notice 
of the Deputy Collector, so that ‘in exercising 


- His powers under s. 81 the position is that, 


having jurisdiction to enquire into the 
facts, he did enquire into the facts and 
came to a conclusion which, on the evidence 
adduced, was. correct enough. But it now 
turns out by reason of a further piece of 
evidence that his conclusion was in fact 
incorrect. Now, in these circumstances, 
the view taken by the learned Subordinate 
Judge inthe present rent suit is that it 
being established that there was no one 
jama. of Rs. 251 but that this had, at the 
time of the partition, been split into twelve 
different jamas, the Deputy Collector had 
no jurisdiction to amalgamate the different 


“jamas and then to sub-divide them again; 


that his order was entirely without jurisdic- 
tion; and that, therefore, the plaintiff's claim 
which is based upon that order* must fail. 
In answer to this contention, the learned 
Vakil for the appellant relies; in the first 
place, upon 8. 119 ofthe Estates Partition 
Act. Thatsection provides that no order 
of certain kinds therein enumerated “shall 
be liable to be contested or set aside by suit 
in any-Court or by any ‘means other than 
those expressly provided in this Act.” The 
orders :which’ars so*guarded include orders, 
made under Ch. IX. But when Ch. IX is 
mentioned, - there is introduced this 
exception “except s. 81.” It is to be noticed 
that with regard to certain orders made 


. under ss. 84, 86 and 88, an express right is 


given to bring asuit to modify or set aside 
the order. The first question is whether 
s. 119 imports that nobody can challenge an 


order under s. 81 except by bringing a suit. 


In my opinion that is ‘nota possible con- 

struction. All that is done here jis to 

exclude orders made* under s. 81 from the 
wide prohibition aSainst bringing a suit er 
doing anything else to challenge. Another 
question arises upon this section. As s. 81° 
is excepted from a provision which forbids 
not only the bringing of dsuit toset aside 
but forbids the use of any means other 
than those expressly pYovided, in this Att, 

is it a gorrect inference to say that this 


2 
e o 
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‘impliedly means orimports' that in the case 
of s. 81, it is liable to be challenged not 
only by bringing a suit-but by taking the 
point in any other fashion? There -again, 
in my judgment, the inference would be 
unsounds Section 119 does not, in my 
opinion, prejudice the question either way. 
It seems to me that if a person has the 
right to bring a suitor to challenge the 
order by anyother means, the section leaves 
him thatright. But the section gives no 
right in respect of s. 81. I have, however, 
no doubt at all that a suit does lie to set 
aside an order made under s. 81 ifit turns 
out that by that order a tenure or holding 
has not been split up but an amalgamation 
of tenures, and holdings has been divided 
contrary to the meaning of the section. In 
such a suit lam fairly clear that it would 

-be no answer at all to say that the Deputy. 
Collector had jurisdiction to enquire into 
the facts and that if he has found the facts 
wrongly his order cannot be interfered 
with. For the purposes of sucha suit, it 
seems reasonable to say that the Deputy 
Collector could not give himself jurisdiction 
under s. 81 by coming to a wrong finding of 
fact. In my opinion, the question in this 
case, since mo suit has been brought to set 
aside the order under s. 81, is really whether 
in the circumstances and upon the facts 
found the tenants are entitled to treat this 
order as a mere nullity—an order which no 
manis required to pay any attention to, 
and an order which does not even require 
to be set aside.’ That question, in my 
opinion, in view of the draftsmanship of the 
Act, has extraordinary difficulty and to 
resolve it, itis necessary to make a careful 
study of the scheme of the Estates Partition 
Act ` 

Before embarking upon that it may be 
observed that in the reports there are two 
cases only which seem to be of any assist- 
ance. In the case of Nanda Lal Pathak v. 
Chanurpat Das (1), Sir Lawrence Jenkins 
was plainly of opinion that the records of 

‘thé partition proceedings under the Act of 
1897 would be evidence under s. 35 of the 
Evidence ‘Act, notwithstanding that the 
bytwara-khasra under tke previous Act of 
1876 was held not to be such a record. In 
ethat conclusion the, Court Was fortified by 
the decision’ in Janki Dobey v. Kirtarath 
Roy (2).-I think that the scope of this deci- 


SG) 18 Tad; Cas, 143; „17 O. W, N. 179;: 17 O. Li J. 
62. > 3 y eo b . 7 
v: (2) 41nd, Cas 316; 13 O. W.N. 98. 
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. Tenancy Act. 
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sion ` has been somewhat misunderstood. 
The ease there was a suit for arrears of ‘rent 
and, as a proof that the defendant held the 
jama sued upon under the plaintiff there 
was tendered in evidence certain butwara 
papers, that is to say, papers prepared by 
the Deputy Collector acting under Ch. VI 
of Act V of 1897. The’ Court in that case 


-remarked on the provisions of s. 44 of the. 


Act and observed that the procedure as to 
the preparation of the rent roll and the’ 
publication thereof was analogous to the 
procedure under ss. 103 and 108A of the’ 
Bengal Tenancy Act; and the conclusion 
was that entries in the partition papers as 
to the amount of the rent are evidence in 
the same way as entries in the Record of 
Rights prepared under Ch. X of the Bengal 
Tenancy Act are admissible in evidence 
under s. 103B, “Prima facie “they afe evi- 
dence against the tenant, though that evi- 
dence may not be very valuable.” I put 
aside fora moment whether the record of 
existing rent is or is not entitled to the 
presumption of correctness given to the 
Record of Rights under s, 103B. There can 
be no doubt that a Record of Rights made 
under Ch. VI is evidence, at all events, 
under s. 35 of the Evidence Act. Now, in 
these circumstances the learned Vakil for 
the respondents naturally contends that if 
this is all the effect that the butwara 
papers have, then atall events the learned 
Judge of the lower Appellate Court could 
not be wrong in, fnding “on the basis of 
the decree that the butwara papers were all 
wrong and ihat he was entitled to dismiss 
the suit. The question is whether that 
point of view is really correct. ; A 
Now, under the Estates Partition Act 
there are various stages and these stages 
have by the Act been separated out and 
dealt with very conveniently in different’ 


. Chapters. By s. 44, Ch. VI is introduced 


which deals with "proceedings up to the 
determination of the partition” which I 
understand to mean up tothe time when 
the decision dividing the property has to be 
come to. It begins by saying that every 
Deputy Collector shall have the powers of a 
Revenue Officer under Ch. X of thé Bengal 
It orders him to make a 
survey and prepare a record of the existing 
rents and other assets. He hasto erecord 
several things: the rents payable for all ` 
rent-paying lands, first, as stated by th® ` 


-landlord, secondly, as stated by the tenants 


and thirdly, as taken by the- Deputy Colles 
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tor for the purposes of “the partition. 
Notices have to go, to every body. The 
record has to be published -and, after pro- 
viding for that, the Deputy Collector is 
told to -recordan order: fixing a date on 
which to come to a decision as to the 
partition of the estate. When we come to 
Ch. Vill, we come to the Chapter which 
deals with making of the partition and at 
` that stage we find that the Deputy Collector 
“hasto consult, all the proprietors who are 
present and dispose of any objection that 
they may urge. He has then to proceed to 
determine how the lands of the parent estate 
shall be partitioned: into separate estates 
and various precautions are provided to 
safeguard against injustice. The import- 
ant thing to notice for the present purpose 
is this—That. the record prepared under 
Ch. WI is a record which in no way affects 
the tenants of the holdings save as a matter 
of evidence, If there is any question and 
doubt about the tenants’ possession or the 
amount of rent the Deputy Collector has to 
take down the two views and has to come 
to a decision for the purposes of partition 
‘only. When the partition comes to be made 
in the usual course, itis made only in the 
presence of the proprietors of the estate 
under partition and, if one proprietor thinks 
- that the Deputy Collector has over-esti- 
mated the rent of a particular tenant, then 
for the purpose of the partition he may have 
- his say and the fact may be taken account 
of when the-lands are divided up. .Under 
Oh. VI, the Deputy Collector is not a person 
who is authorised to change’ or affect the 
status of a tenant. 
the tenant’s jama but he is to act as a 
person whose duty isto make a true record 
' of the existing rights-and to estimate truly 
for the purposes of a partition between the 
proprietors. If, therefore, the matter stops 
there, itis fairly plain that the mere entry 
of a tenant’s jama in such a record would 
not, atany rate, have higher value than an 
entry in the Record of Rights under the 
Bengal Tenancy Act; it might not have as 
much but it would not have more. While 
“this, therefore,is the prima facie position, 
the position is manifestly changed when, in 
the course of making the partition it be- 
‘comes necessary to consider the exercise-of 
the powers given by s. 81. A. Deputy. Collect- 
br. considering this question ignot merely 


“a person making a record. Heis a person” 


Who on’certain conditions, is authorised not 
merely to record but to alter- or affect. the 
. A z, 5 


Hie has no power over 
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right ofa tenant, to make an order that 


| whereas up to this moment the tenant held 


so much land ofa proprietor, now hereafter 
he shall hold such and such land of one 
proprietor and such and such land of an- 
other proprietor. I do not thénk that 
analogies from the Bengal Tenancy Act are 
anything but fallacious for the present 
purpose, but the kind of duty under s. 81 
is not so much analogous to*the duty of 
Revenue Officer under the first part of 
“Oh, X as to the duty of a Revenue 
Officer who is exercising the power 
to alter the right of a tenant given by the 
second part of. Ch. S. No useful ana~ 
logy, however, can be derived because under 
the second part of Ch, X there is not 
only provision fora suit before the Revenue 
Officer but theré is ample provision for ap- 


_ peals to the Civil Court and under s. 107 


there is a definite enactment as regards 
finality. 

` Leaving aside all questions of mere ana- 
logy, we have to come to the position of 
the Deputy Collector under Chs. VIII 
and IX ofthe Estates Partition Act, and 
to ask as tos. 81 whether, if the enquiry 
which he makes is properly made but the 
conclusion of fact to which he comes is un- 
founded. the tenant is entitled not merely 
to bring a suit to have it set aside but to 
treatit as null and void for all purposes 
and to take no notice of it. Now, under Ch. 
VIII, the Deputy Collector is ordered to be 
guided by the provision of Ch. 1X: he 


‘is performing a task ‘which is ordinarily 


the task of a Civil Court, When the Statute 
comes to deal, ins. 118, with the powers of 
oflicérs with regard to false’ evidence, it 
speaks of “a Collector or other officer exercis- 
ing jurisdiction under this Act,” andit deals 
with him in language which is closely an- ° 
alogous to the language which oneuses when 
dealing witha judicial officer acting judi- 
cially. There is a series of appeals provid- 
ed for: by Ch. X. There’ is also by 
s. 106 (a) provision made that “if the direc- 
tions of this Act are in*substance and effect 
complied with, no proceedings thereunder 
shall be affected, by-reason of any mistake 
or informality unléss any person has sufley- 
ed or isin danger of suffering material in~. 
jury in consequence.” | That provision cer? 
tainly does not cover the present case but 
it isan indication of the nature of the 
-duties which the Collector has to perform. It 
appears to meethat When*under s. 81° a 
“Deputy Collector summone the tenants end 
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proceeds to enquire into the necessity of 
splitting up a holding and to make an order 
that the tenure or holding be split up, he 
is acting, at all events, as a quasi judicial 
officer. An ordinary executive order pro- 
ceeds upen the assumption that people's 
rights are readily ascertainable and does 
not purport or attempt to alter proprietary 
rights. “An order under s. $1 is not ade- 
quately destribed as being of that character. 
A Deputy Collector has to find out what 
the holdings are and he is given power 
to affect the proprietary rights’ not 
only of proprietors but upon due notice 
of tenants. If he were acting as an ordi- 


‘nary Oivil Court, the consequence of any - 


wrong finding of fact would have to be 
corrected either by review, revision or 
appeal. But ifheis nota person making 
‘an executive order andis not functioning 
as an ordinary Civil Court but is function- 
ing in a guasi judicial capacity as `a 
special - Tribunal for certain purposes, 
.then, upon the wholeit seems to me that 
‘the distinction in the case of Hridya Nath 
v. Ram Chandra (3) must be taken and 


SATISHC HATTRRIEE V. KALI KHANDRA CHOUDHURY. - 


there is difference between the existence of - 


juris diction and the exercise of jurisdiction. 
[See also Krishna Kishore De v. Amar Nath 
Kheitry (4)]. One has to look to the posi- 
tion created by the Act. Now,’ what is 
it? The question whether this large jama 
of Rs. 251 odd existed or not may well 
have made all the difference in the world 
to the partition effected in 1914. If the 
tenant makes no objection, what happens? 
‘What ‘happens is that each of the proprie- 
tors is given acertain jama as his supe- 
rior interest. Ifit is to be said thaton a 
wrong: finding of fact’ the order is a mere 
nullity then that partition may become a 
mere nullity ; the whole basis of the’ par- 
tition may well be gone. In any case, as 
there is no saving such as is provided for 
by s. 89 for other cases, one proprietor 
would be liable in the suit of another to 
have the partition ripped up again. Ifthe 
order under s. 8l isù mere nullity when I 
take it that a proprietor, to whom a particu- 
lar jama has not-been-given would still be 
eptitied to insist upoh his proprietary 
. Tights as a co-sharer in respect-thereof. In 
“a case like this where the error is merely 
an error in the ascertainment of the fact 


(3) 58 Ina. Cas. 806; 48 O. 138; 24 C. W. N. 723; 31 


L. J. 482. 6 . 
74) 56 Ind. Oas."588; 47 O. 770 &t p. 78]; 240, W. N, 
gaob daa oe NGA : 
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by the person whose duty it was to ascer- 
tain it and who.did ascertain it correctly 
enough on the evidence before him, the 
consequences which flow from the idea that 
the order under. s. 81 is absolutely null and 
void, not needing even to be set aside, are 
certainly very alarming. Itseems to me 
that the correct view is that on ordinary 
principles asuit in the Civil Court to set 
aside such an order would be necessary: be- 
cause itis an order which as between ‘the 
proprietors certainly has some value in 
the circumstances of this -case at least 
and which ought only to be set aside in the 
presence of all the proprietors, every one of 
whom is vitally interested in the matter. 

In short, if a tenant is allowed at any 
time—ten years later it.may be—to take 
‘this point by mere defence ina rent suit 
‘under a system of procedure whicle does 
not recognize counter-claims, and to take 
it in the presence of one only of the pro- 
prietors’ party to the partition, the con- 
sequences are so manifestly impossible 
that the Legislature in providing a scheme 
asit has done by Act V of 1897 cannot 
readily be supposed to have intended it. 
My opinion, therefore, is that while in such 
a case as this,in a suit properly constitut- 
ed and brought within whatever limitation 
period may be applicable the plaintiff would 
on the facts found have a complete right 
to have the order made under s. 81 set aside 
yet on that footing, it is going too far to say 
that that order is to be regarded as a mere 
nullity, so that, although, the tenants have 
had notice and although the landlords have 
had to act upon the order fora substantial 
time it can be-ignored or set aside as 
against a single landlord in answer to a suit 
for rent. For these reasons, it appears to 
‘me that this appeal should be allowed, the 
judgment and decree of the Subordinate 
Judge should be set asid and those of the 
Munsif restored with costs. 

“Page, J.—I agree that the appeal should 
‘be allowed. Section 119 of the Estates Parti- 
tion Act V (B. O.) of 1897 provides that cer-: 
tain orders under the Act “shall not be liable 
tobe contested or set aside by suit in any 
Court or by any means other than those ex- 
pressly provided in this Act.” Section 119, 
in my opinion, does not confer a right to 
challenge an order under s- 8l. All it does 
‘isto exempts. 8lfrom the prohibitive pro- 
vision of s. 119, If aright is cqnferred’ 
‘upon an aggrieved person to challenge the 
decision of a Deputy Collector under s, 8] 


e 
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it must, be ‘found elsewhere. I agree with 


what has fallen from my learned brother: 


with respect to the scope and object ofthe 
Estates Partition’ Act, and, having regard to 
thé view which he has expressed, and in 
which I concur, as to the object of the Act, I 
should expect to find in the Act some pro- 
vision analogous to ss. 104J and 107 of the 
Bengal Tenancy Act making an order of the 
Deputy Collector under s. 8i final and con- 
clusive for all purposes or forsuch purposes 
as might be demeed to be fit and proper. 
But, so far as I can ascertain, there is no 
such provision in the Act and having regard 
to the provisions ofs. 119 it may be that 
the Legislature intended that there should 
be some mode in which an order under 
s. 81 should be challenged. I desire in this 
case to reserve my right to re-consider the 


question as to whether, if a tenant or other: 


person isaggrieved by anorder under s: 81,he 
is entitled to challenge that decision other- 
wise than by the methods provided in the 
Estates Partition Act, because [ agree with 
my learned brother in thinking that it is 


not open to a tenant, in any event, to. 


challenge such an order by the mode which 
he has adopted in this case.’ If any right 
exists which entitles a tenant to challenge 
an order under s. 8l, in my opinion, it 
cannot be challenged by way of defence to 
a suit for rent in the absence of the other 
parties to the partition. If that were so, 
for the reasons given by my learned brother, 
Mr. Justice Rankin,- the scheme of the Act 
would be or might be rendered nugatory. 

Therefore, in these proceedings constituted 
' as they are, in my opinion, it is not open to 
the defendants to challenge the correctness 
of this order. Upon these grounds I agree 
that the appeal should be allowed with 
costs, 


K. 8, D. - ‘Appeal allowed, 
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tive covenants—Assignee of covenantor, whether bound 


—Notice—Burden of proof—Afir mative covenani, 
whether'runs with land. * 


-Where an assignee of an original covenantor is 
sought to be bound by a restrictive covenant it must 
ba ‘proved that he had notice of such covenant, and 
the burden of proving such notice ison the party 
seeking to enforce the covenant. [p, 20, col. 2.] 

The Court will not enforce against an assignec of 
a covenantor an affirmative covenant which’ involves, 
the expenditure of money on land where Such assignee 
takes with or without notice. [p. 21, col. 2.] 

As between a vendor and purchaser it isthe duty of 
ths vendor to disclose to the purchaser any restrictive 


au which are binding on the property. |p. 21, 
col. 1. 


A purchaser may be guilty of negligence in not 
enquiring for the title-deeds of the property which he 
has contracted to buy, ‘but he cannot be held to bo 
guilty of negligence in not asking for the title-deeds 
of an adjoining property, which prima facie he has no 
right whatever to ask his vendor to produce, so as to 
acquaint himself with any restrictive covenant. [ibid] 

Second appeal from the decision of the 
Extra Assistant Judge, A. P., at Ahmed- 
abad, in Appeal No 418 of 1921, confirming 
the decree of the Joint Subordinate Judge 
at Ahmedabad, in Civil Suit No. 1200 o£ 1919, 

Mr. G. S. Rao, for the Appellant. 

. Mr. P. B. Shingne, for the Respondent. 


JUDGMENT. 

Marten, J.—Thisis a second appeal by 
defendant No. 3 against the judgments of 
the two lower Courts in favourof the plaint- 
if. Paragraph (a) of the judgment was a 
mandatory injunction with reference to the 
property D of defendants Nos. 1 and 2, 
They have not appealed, andI need not, 
therefore, forthe moment consider their case, 
Paragraph (b) was a mandatory injunction 
against defendant No. 3 to block up a door 
on the western side of his house E, and also 
in effect to alter the roof of his house by 
making it all slope towards the east instead 
of partly to the west and partly to the east 
as.theretofore. Paragraph (c) was an injunc- 
tion to restrain all the defendants from enter- 
ing the plaintiff's chowk or from taking any 
cattle there. What the plaintiff claims to 
It 
“abuts on the property E of defendant No. 3 
and on the-adjoining property D of defend- 
ants Nos. land 2, ° 

In the Courts ‘palow the real point o$, 
conflict was this. The plaintiff claime 
property A,B anà C including the chowk e 
under a sale-deed, Ex. 45; of June 30, 1916; 
and defendant No. 3 claimed. property D and 
yights over the ‘chowk under a sale-deed, 
Ex. 48, of July 12, 1919 The, vendor in 
both cases was ont Bai Manek, a Hindu 
widow as" guardjan of her minor son, But 
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asale by order of the Court, and accordingly 
the Nazir as the mukhtyar appointed by the 


District Court on behalf of Bai Manek (the. 


guardian and mother of the minor) was the 
conveying party. In this second sale it was 
the Nazir who under the Court’s orders had 
put the property up for sale. 

Now it is quite clear that this second sale- 
deed, Ex. 48, purported to grant to defend- 
ant No, 3 this house (which I have called 
property E) with also a right of passage 
over the chowk and aright to use the water 
supplied from a pipe in the chowk; and 
further that the latrine which -isin the 
chowk was: expressed to form part of the 
land conveyed to defendant No. 3. 

But the adverse claim of the plaintiff was 
this: that by the earlier deed, viz., Ex. 45, 
this very chowk had been conveyed abso- 
lutely to the plaintiff, and that moreover the 
then vendor Bai Manek had covenanted to 
block up not only the doors in the house D 
which she retained but also the window in 
the house E which. was subsequently sold 
to defendant No. 3. Further there was a 
covenant by her in that sale-deed to alter 
the eaves of both the houses D and E in 
the way I Have indicated, viz, by making 
the roof.run solely to the east so that the 
rain water would not drop onthe chowk 
but would drop on to the road on the eastern 
side of the property. 

In appeal it was first contended that 
tinder the sale-deed, Ex. 45, the chowk did 
not pass to the plaintiff. But after argument 
anda careful investigation of the precise 
terms of the sale-deed, Ex. 45, it was plain 
that that contention was untenable, and 
accordingly Diwan Bahadur Rao at a later 
stage said he could no longer contend that 
the chow‘ did not pass to the plaintiff, more 
especially as that point was practically 
conceded in the Courts below, ` 
_ That being so, as regards para. (c) of the 
injunction, it follows that the plaintiff being 
the absolute owney of the chowk is entitled 
to restrain any third person from trespassing 
on the chowk or using the latrine or the 
water supply there.” Accordingly, in the 
*fiew I take, it is unnecessary to refer to 

. 8. 48 of the Transfer of Property Act. That 
section refers to “a case “Where a person 


purports to create by transfer at different- 


times tightsin or over the sameimmoveable 
property.”. It, may be that that section 
applies, but in the vjew I take it is un- 
necessary to determine it. Here, the land 
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itself was conveyed, viz., the chowk. So it 

is not a question of any mere*“rights,” 
Next, taking para, (b), viz., the mandatory 
injunction to block up the, doors and alter 
the roof, that is an injunction of a serious 
character, and it requires to be cqnsidered 
under what jurisdiction the Court was 
acting when it made’ it. It has been .con- 
tended that it was authorised under s. 40 
of the Transfer of Property Act. That 
section, undoubtedly, applies where you 
get a restrictive covenant restraining or 
interfering with the use, of land. One 
familiar instance is where a purchaser 
agrees that a building Shall not be used, 
say,.for a hotel, or that no building of any 
sort shall be erected on particular portions 
of the land. But in any event it is essential 


that an assignee of the original, covemantor e 
-must have notice of the restrictive covenant 


if he is to be bound by it. That is settled 
law in England, and it is borne out by the © 
final sentence in s, 40 of the Transfer of 
Property Act. 

Had then the present purchaser defendant, 
‘No. 3, ‘notice of this covenant, supposing 
for the sake of argument it can be called 
a restrictive covenant at all? It must be 
borne in mind that the position at the 
date of the sale to him was that not only 
was the plaintiff the then owner under the 
sale-deed, Ex. 45, of the lands A, B and ©, 
but that also by mortgages executed after 
the date of Ex. 45 he was a mortgagee in 
technical possession ofthose other proper- 
ties Dand E. Actording to the judgment 
of the Trial Judge, there were three mort- 
gages of July 3, August 18 and November. 
13, 1916, for in all a sum of Rs. 1,100 execut- 
ed in favour of the plaintiff. Two at any 
rate of those mortgages are exhibited, viz., 
Ex. 55 and Ex. 56. As far as. those mòrt- 
gages are concerned, they contain no refer- 
ence on the face of them to this covenant 
to block up the windows and alter the 
eaves, There are expressions in the judg- 
ment of the learned Subordinate Judge, 
and I refer in particular to page 11, line 25, 
which would lead one to think that these 
mortgages contained statements relative to 
those covenants similar to those contained 
in Ex. 45 itself. We have ascertained by 
reference to the mortgages themselves that 
this is not so in fact. Accordingly*if the 
defendant‘No. 3 had called for the produc- , 
tion of the mortgages then existing on the 
property, he would have been told nothing 
about these covenants, ` ae 
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Further, we have the evidence of the 
Nazir of. the Qourt, and he deposes that he 
knew nothing whatever about these parti- 
cular ‘covenants. , He is described by the 
learied Trial Judge as an independent 
witness, and apparently the Trial Judge 
believed* him. But the lower Appellate 
Court appears to have considered that the 
‘defendant was guilty of negligence in that 
he did not ask the plaintiff to produce his 
deeds, not vf the suit property E. which was 
being sold, butof the adjoining property. 
A, Band Œ. Irefer to the observations at 
page 2, line 40. The lower Appellate Court 
held that as he did not do so he was guilty 
' of gross negligence. With’ great defer- 
ence to the learned Appellate Judge, I think 
there is some confusion in this respect. A 
purchaser maybe guilty of negligence in- 
” not enguiring for the title-deeds, or the ear- 
lier title of the property which he has con- 
tracted to buy. But how he can be guilty 
of negligence in not asking for the, title- 
deeds of an adjoining property, which 
prima facie he has no right whatever to 
ask his vendor to produce, is a matter 
which’ Iconfess I cannot follow. After all, 


as between the vendor and purchaser, it was - 


the duty of the vendor to disclose to the 
purchaser any covenant such‘as the one on 
which the present plaintiff was suing. A 
purchaser could never have anticipated that 
the vendor had not only entered into coven- 
ants ‘to block-up the windows and alter 
the roof but had. also concealed the fact 
from the Nazir as well as from the pur- 
chaser; z 7 
Moreover, there-is this extremely curious 
additional fact, viz., that the ‘plaintiff who 
was entitled to the benefit of this cove- 
nant was also the mortgagee of the very pro- 
perty which was subject to the burden of 
` this covenant, and yet he éntered into’ 
_mortgages: which contained ‘no reference” 
to this covenant, In effect he stood by for 
some three years after the original date of 
the sale-deed to him without enforcing this 
-, covenant, Further when it came to the sale 
by auction, he allowed the property to be 
- sold and conveyed.just asif it had been 
. @ property unincumbered in“any way so 
far as the alleged restrictive covenant is 


~. concerned, ` 


Under these circumstances this question’ 
of notice is not a mere- question. of fact, 
‘the finding on which in the lower Appellate 
Court might be binding on us, but it is a 
mixéd question of law and fact. In my 


e 
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judgment, the decisions of the lower Courts 


are erroneous, and it is not proved that. 


the third defendant, the purchaser, bought 
this property with notice of these cove- 
nants. I may alse.point out that the learn- 
ed appellate Jiidge appears to thifik that 
the onus here was on the third defendant 
to show he had no nofice. In fact the onus 
of proof was the other way, viz., on.the plain- 
tiff to show that the third defendant had 
bought with notice of the covenants. 

“But evenif we had adopted a different 
view on the question of notice, there still 
remained one other extremely difficult point 
in the way of the plaintiff, This point is 
one which wasnot touched on in either of 
the lower Courts, But it isa very simple 
point based on the thoroughly well estab- 
lished principles laid down in Austerberry 
v. Corporation of Oldham (1), viz., that 
the Court- will not enforce against an as- 
signee of a covenantor an affirmative cove- 
nant involving the expenditure of money on 
land, whether such assignee takes with 
or without notice. For instance, as against 
a, transferee from a covenantor it will not 
enforce a covenant to keep roads in repair. 
In reply, Diwan Bahadur Rao referred us 
to the case of Smith v. Colbourne (2), a 
case closely resembling the present one, 
for it was brought on an agreement to 
block up windows if and when so required, 
The English Court there held that that 
was an affirmative covenant involving the 
expenditure of money and, therefore, could 
not be eriforced-against a transferee even 
with notice. I would add by way of warn- 


ing thatthe above principles do not apply 


to covenants in leases, 

Against this it was said that the above is 
English Law, and that here we are govern- 
ed by Indian law, and in particular on 
this subject bys. 40 of the Transfer of 
Property Act. Speaking for myself, I'am 
reluctant to decide points of law unless it 
becomes necessary for one to do so. And 
in the view we take on the point of notice, it 
is unnecessary for us to décide this further 
point. Iwillonly say, speaking for may- 
self, that nothing in my jidgment must 


beheld’ to give rise to the view that I ambe 


in favour ofthe gontention that in India 
an affirmative covenant involving the ex- 


‘penditure of money can be enforced in the. 


class of cases covered by’ Austerberry v, 


(1) (1835) 29 Gh. D. 750; 55 Te. Je Qh. 633; 53 L. Te 

513; 33 W R. 807; 49 J? 18, 532. Brae one 
(2) (1914) 2 Ch. 533; 58 S J, 783, 

. e 
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‘the register. 


“The onus, as I have alrerdy said, 
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Corporation of Oldham (1) or that thatis the 
true construction of s. 40. 

Then there was one other point which I 
should have mentioned on the point of noticé, 
It was urged that Ex. 45 was registered. 


Now I will again point out that Ex. 45 


dealt with the plaintiff's e adjoining land 
and not with the suit property which was 


sold to defendant No. 3. If it had been 


necessary togo into that point, it might 


have been necessary to refer to Gordhan- 


das v. Mohanlal (3), where this Appellate 


Court remanded the case to determine what 


notice a person would getif he inspected 
But we think it unnecessary 
to take that course here, because, as I have 
said, we are dealing with the suit land, 


‘and ‘there isnothing before us to show that 


if the defendant had searched the register 
as regards the suit land, he would “have 
found anything to show him that in a 
conveyance of certain other land there were 
covenants which affected the suit property. 
was on 
the plaintiff here to establish the notice, 
and it is not shown that from any ordinary 
search in the register the defendant would 
have got notice of the covenant. Consequent- 


-ly the pojnt of constructive notice must 


also fail. 

: Under these circumstances, the appeal 
will be allowed as regards the para. (b) 
of the decree of the lower Court, and the 
injunction thereby granted will be dis- 
charged, As.regards para. (a) we think 
that the injunction must be modified, and 
that it had better be prefaced by declara- 
tion to the effect that, on the true con- 
struction of the sale-deed of June 30, 1916, 
Ex, 45, the chowk- mentioned in the plead- 
ings passed to the plaintiff. Then there 
will be a permanent injunction restraining 
all the defendents from entering the plaint- 
iff's, house or chowk or any part thereof, 
(including the~latrine in the chowk) or 
from taking any cattle there. 


As regards the suggestion that if the door 


was not to be blotked up, defendant No. 3. 
“might acquire a right-of light, it would 


be quite simple for the plaintiff to stop 


séhat by placing ascrétn or other obstacle 


which would. prevent any such right being 
acquired. And of.course it follows from 
ouf judgment that defendant No. 3 will 


‘not be allowed‘to use that’ door for the. 


nO 59 Ind, Das, 508; 22 Bom, L. R. 1158; 45 B. 
170. š 


. 
» s 
kad 


_ ÖHATURBHUJ SANGJI V, MANSUKHRAM MOTILAL: _ 


{86 I. O. 1928] 


purpose of either egress or ingress into or 
from the chowk. 


- I wish to add that we have not overlook- 


ed the possibility that if this case had 
been pleaded and argued differently in the 
Courts below, the plaintiff might have had 
difficulty in meeting pleas of laches, and 
also perhaps of estoppel or otherwise by 
reason of his alleged standing by while 
this property was sold. But having re- 
gard to the course which this case took in 


the lower Courts, we have not thought it ` 


proper to go into those points. 

As regards costs, we will not interfere 
with the order of the Trial Judge in so far 
as it directs the plaintiff to recover his 
costs of thesuit from defendants Nos. 1 and 
2. But as regards the costsas between the 
plaintiff and “defendant No. 3 we would 
discharge all orders in the Court below, 
and direct that the ‘plaintiff and defend- 
ant No. 3 respectively do each bear their 
own costs throughout of this suit in all 
Courts. 

Fawcett, J.—I concur that the appeal 
should be allowed in regard to the manda- 
tory injunction contained in para. .(b) of 
the decretal order of the Trial Judge, and 
that there should also be a ‘variance of 
the injunction contained in para. (a) of 
that order. The plaintiffs has, in my 
opinion, entirely failed to show that defend- 
ant No. 3 had notice of the covenants 
contained in Ex. 45 which are relied upon 
in this case. Unfortunately no issue re- 
garding this question of notice was raised 
in ‘the Trial -Court although defendant No. 
3in his written statement pleaded that 
he had no knowledge of the plaintiff's sale- 
deed,. Ex. 45. There was only the general 
issue whether the sale-deed, Ex. 45,° was 
binding on defendant No. 3in regard to this 
covenant. The Trial Judge has not, so far 
as I can see, come to any definite finding 
on this -point of notice. 
the question whether the plaintiff was 
present at the auction and some other ques- 
tions of that kind in para. 15 of hisjudgment, 
but there is no definite finding that defend- 
ant No. 3 had such notice. 


The Judge of the lower Appellate Court 


has, however, . held that there was gross 
nagligence on the part of defendant No. 3 


- who might have got hold of the sale-deed, 


Ex. 45, from the plaintiff and informed him- 


self of its’ contents, and he held that an- 


inference accordingly arises that he knew 
of the deed and its contents. This finding 


He has discussed ` 


N 


. particular covenant, 
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seems to me to be based,as my learned 


brother has pointed out, “on a misconcep- 


tion, Iwill Only add that so far as the 
question of constructive notice goes, it was 


for the plaintiff fo show that there had been. 


on the part of- defendant No.3 wilful.abs- 
tention or gross negligence of the kind 
mentioned in the last clause of s.3 of the 
Transfer of Property Act. He was, no doubt, 
under a’ duty to have a search made in 


` the Registration Office in regard to the 


property that was being soldto him. But 


- until it.is shown that any such search would 


have resulted in this particular document 
Ex. 45, being traced, so that its con- 
tents would have become known to him, 


_I do not think it can be said that there was 


gross negligence or wilful abstention within 
the meaning of this definition. The plaint- 


iff could have produced an extract of the - 


index kept under s, 55 of the Indian Reg- 
istration Act, showing particulars that 


would have been ascertained if the defend- . 


ant No.3 had made-a search. Such an ex- 
tract was in fact produced in the evidence 
on'remand ordered by this Courtin Gor- 
dhandas v. Mohanlal (3) and in view of that 
extract it was held that there had been 
‘notice.’ . i 

I donot thinkit necessary to go into the 
question whether s. 40 of the Transfer of 
Property Act applies to affirmative cove- 
nant involving expenditure of money of 
the kind referred to in my learned brother's 
judgment, although at the same time I 
‘quite agree with him that-this question 
of law should be decided, if it were neces- 
sary to doso. Probably in any case the 
Court, in the exercise of its -discretion as 
to the grant of a mandatory injunction 
under s; 55 of the Specific Relief Act, would 
have regard to the principles laid down 
by the Courts in England in this connec- 
tion.” . - ; : 

As, however, in this case no ‘notice has 
been proved, the plaintiff is not entitled to 
say that defendant No. 3 is 

i 


Z. K. i ` 
Appeal partly allowed. 


SHEOBODH RAM TELI Y, SHIVA PRASAD 


bound by this 
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ALLAHABAD HIGH COURT. 
MisceLLaNgous Cass No. “ oF 1924. 


November 28, 1924. 
Present:—Sir Grimwood Mears, KT., 
Chief Justice, and Mr. Justice Biggott. 

SHEOBODH: RAM TELI—APPLICANT 
versus 
SHIVA-PRASAD AND orHERs— 
. OPPOSITE PARTY. e" . 
Jurisdiction—Civil cases in Benares Courts—Ap- 


“plication to Maharaja of Benares—High Court, whe- 


` ther can give decision. . , 
The High Court has no power to give decisions im 


_ applications submitted to His Highness the Maharaja 


of Benares, in civil cases, from the Benares State 
Courts, and referred by the Maharaja to it for its 
opinion. 

Reference submitted by the Political 
Agent of Benares State for the opinion of 
the High Court. ` 

Mr. Iqbal Ahmad, for the Applicant. 

Messrs. B. E. O'Conor and Ram Nama 
Prasad, for the Opposite Party. 

JUDGMENT.—To-day’s list contains 
under miscellaneous matters cases nume 
bered 408/1, 408/3 and 408/4 of 1924, On 
the papers being presented ‘to us, they 
proved to be references submitted by the 
Political Agent of the Benares State for 
the opinion of the High.Ocurt, They 
have been put into the list by virtue of 
certain correspondénce which appears to 
have begun on the 20th of June, 1922, 
whereby. the High Court were asked whe- 
ther they would agree to applications which 
had been submitted to his Highness the 
Maharaja in civil cases from the Benares 
State Court being laid before a Judge of 
the. High Court. The matter was put to 
the High Court as a reasonable thing to 
do and as a matter which would be of ad- 
‘vantage to the subjects of the Maharaja 
of Benares and-generally of benefit to the 
people also in - this province; it might 
tend to keep the law uniform. A reply 
was sent in which it was pointed out that 
the High Court could have no jurisdic- 
tion to determine any points in the Benares 
State unless there was*a change in the 
Letters Patent; or. unless the Governor- 
General-in-Council. passed a legislative 
enactment confirming jurisdiction undey 
s, 35 of the: Letters Patent, and the letter, 
concluded by saying that, if the Governor- 
in-Council (which was, of course, a referénce 


-` to the Governor of the United Provinces) 


‘desires that the High Court should proffer 
an opinion in su¢h.matterg, the High Court 
were ready to expregs their willingness to 
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do so. That, indeed, is all that the re- 
ference asks us‘to do, merely to give an 
opinion as to whether. the decision that 
has already been made inthe matter in 


the Benares State is a decision which meets - 


with ours approval. Mr, Igbal Ahmad has 
taken just the point whith the Judges 
took, in their letter, that we have no 
power to give decisions in these matters, 
. and, indeed, “hé has gone further and has 
taken the point that the time of this Court 
ought not to be occupied by any other 
matter except a matter put into ourhands 
by the force of a Statute, that is, by the 
Letters Patent, by the order of the Gover- 
nor-General-in-Council, or by such Statutes 
as give us authority in regard to districts 
such as Kumaun and Ajmer. We think 
he is right in this matter, and that, there- 


fore, we cannot to-day entertain the appli-- 


cations, but we desire to show a courtes 
to the Maharaja of Benares, and we feel 
that we cannot merely return these docu- 
. ments with a bare announcement that we 


have no jurisdiction in the matter, and, ` 


therefore. Mr. Justice Piggott and myself 
will sit to-morrow, in .my chambers, to 
give opinions on these matters, and any 
body who ‘has any interest in any of. the 
cases may attend at half past ten. We will 
take the cases in the order in which they 
are in the printed list, and ` if nobody 
appears on either side, we shall discuss the 
matters between ourselves and arrive at 
what we believe to be the proper opinion 
to be sent informally to His Highness the 
Maharaja. The cases will be removed from 
the list of the Court. The other two re- 
ferences received along with these which 
-are not on to-day's list. will similarly be 
laid before us to-morrow morning, 
K. S.D. Case remanded, 


BOMBAY, HIGH COURT. 
Sroonp CIVIL APPEAL, No. 29) op 1923 
. August 28, 1924, Ss 
Present :—Myr. Juŝtige Marten and-Mr 
o® A Justice Fawcett. - E 
MAHABLESHWAR DEVERSHETTI— 
‘ Puaintiger—APpELLANT | 
versus: ` 2 
BADKU VENKA NAIK AND OTHERS— . 


ere DeveyDangs—Rugponpenrs. 
g aagi tenure,” conditions of—Neglee — 
Forjetture of tenancy. © 4 oe KA ENE 


e e 
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MAHABLUSHWAR DEVERSHETTI V. BADKU VENKA NAIK, 


[86 1. C. 1925} 


A nadgi tenure is a permanent tenancy but with a 
condition attached to it. The condition ig that the 
tenant shall water and manure the trees, repair the 
fence or wall round the garden and plant new trees 
from time to time so that the garden shall always 
have about as many trees as it can coritain with 
profit to those who enjoy its produce. [p. 26, cel, 1} 

A nadgi tenant who does not reside on or near the 
land, fails to rebuild ahuton the land which had 
been provided by the landlord for his residence and | 
which has fallen down, allows the materials thereof to 
be stolen and generally neglects the land and allows 
it to go waste, is liable to be evicted from the land on 
the ground of forfeiture of his tenancy rights. [p. 26, col. 
2 = A 


“Second appeal from the decision of the ` 


-District Judge, Kanara, in Appeal No. 24 


of 1922, reversing the decree of the Snbordi- 
nate Judge at Honavar, in Civil Suit No. 26 
of 1921. 

Mr. S. V. Palekar, for the Appellant, 

Mr. G. P. Murdeshvar, for the Respond- 


ents. 
JUDGMENT. 

Fawcett, J.—This appeal relates to 
what is known as nadgi tenure in the Dis- 
trict of Kanara. The defendants are nadgi 
tenants of the land in suit. The plaintiff 
is its owner. The plaintiff sued to recover 
possession of this land with mesne profits 
and damages. He alleged thatthe defend- 
ants had failed to comply with the condi- 
tion, on which they were granted the land, 
`of maintaining itin proper condition as 2 
garden, and that, therefore, he was entitled 
to recover the land owing to forfeiture of 
tenancy by breach of the condition. De- 
fendants Nos. 1 and 3, who have alone 
defended the suit, contended that they 
‘had not neglected the land, and that 
‘such neglect as there had been in the 
last one or two years was not their fault; a 
hut that was on the land had fallen down, 
and although the plaintiff had been asked 
to erect a new hut, he had not done so, with 
the result that the defendants could not 
stay on the land and properly look after it, 
They also denied the plaintiff's right to re- 
‘cover mesne profits and damages. 

The main issue raised in the case was 


` whether the. plaintiff was bound to provide 


a house for the residence of the tenants, or 


` whether the tenants should themselves pro- 


vide it. With this isto be read the third 
issue in the Trial Court: “Have defend- 
ants committed bréach of duties as alleg- 
ed by the plaintiff.” Both those jssues were | 
answered jn favour of the plaintiffby the 

learned Subordinate Judge: He held that’. 
the land was certainly in a most neglected ` 
state. A Commissioner was appointed” to 


s 
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feport about it, and found that cattle were ` 


grazing in the land which was left uncared 
for. Admittedly. the defendants were living 
at a distance of about a mile from the land 
and for three years nobody had been stay- 
ing upon it. The defendants admitted that 
the land was not in good order, at any rate 
for a year and ahalf prior to the trial. There 


. was. no compound. wall round the land to 


keep out. cattle, nor any hedge or fence to 
supplement’ the small portion of wall that 


_ there was on one side of the land. The trees 


existing on the land were admittedly at 
least forty years old, and no new trees had 
been planted, although there. was spare- 
space for doing so. 

In’ regard to the question about the hut, 


. the Subordinate Judge accepted the. testi- 


mony of the defendants’ witnesses that 
“whene a house falls down, the land- 
lord has to supply materials and the 
tenant is to build the house.” But in this 
case, according to defendant No. 2’s own ad- 
mission, he had taken some of the materials 
from the old house and allowed others 
to steal the remainder. Accordingly he 
held that materials were available to .the 
defendants for building a new hut, and 
that the plaintiff was notliable to build it 


` for the defendants. In the result he pass- 


- forty years of age." 


ed a decree awarding the plaintiff's posses- 
sion’ of the land, Rs. 30 for damages on ac- 


.count of the defendants having neglected ` 


to keep the land in good order, and Rs. 50 
for the plaintiff's share of the produce of the 
land for one year before suit.’ He also gave 
the plaintiff their costs of the suit. 
Defendants Nos. 1 and 2 appealed to the 
District Judge who held that.the garden in | 
question had certainly been neglected. He 
says in his judgment: “It is common 
ground that the house has been allowed to 
collapse and that the rafters have been stolen 
away. It is -hardly disputed that there 
is no fence about the garden and it is ad- 
mitted “that there is no tree of less than 
But he held that under 


the - nadgi tenure, it was the business of 


-the plaintiff, being the overlord, to bear 


the expense of planting trees, keeping up 
fences,-and other things necessary for im- 


proving the land; while the defendants as . 


tenants were responsiblté for performing the’ 
manual work which would be entailed. Ac- 
cordingly, although the property had suffer- 


- ed from neglect, he beld that the neglect 
“was as much the neglect of the plaint- 


. iff'*himself 


as; -the neglect of the 


e 


- tent. 
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tenants, and that the plaintiff was not 
entitled to terminate the tenancy on the 
ground- of breach of condition and to 
get’ immediate possession. The decree 
of the lower Court was accordingly revers- 
ed, and both the parties were ordered to bear 
their own costs throughout. 

The plaintiff has come herein second 
appeal on the main ground thatthe District 
Judge has misunderstood tha nature of the 
nadgi tenure, and that having found that 
the property had suffered from neglect, he 
should have given the relief asked for against 
the defendants. It appears to me that 
there are no sufficient grounds for laying 


.down as a definite rule that the overlordin 


nadgi tenure has to bear the expense of 
all improvements in the way the District 
Judge has stated. So far as the present suit 
is concerned, no evidence has been adduced 
which would justifya finding to that ex- 
It is quite clear that the main dis- 
pute between the parties was in regard to 
the hut which had fallen down, and that was 
the only expense which the defendants 
alleged the plaintiff had to bear and which 
was put inissue on the ground that the 
plaintiff not having built a new hut, the 
defendants could not be held responsible 
for not keeping the garden in a proper 
state, So far as any other expenses are 
concerned, there is no evidence which 
would justify this Court in finding who 
was liable for them and holding for 
instance that the expense of building a 
compound wall should necessarily fall upon 
the plaintiff. 

In this connection I may refer to the 
litigation which came before this Courtin 
S. A. No. 830 of 1907 and related ta the 
condition of this nadgi tenure, and where 
the District Judge, Mr. Boyd, has laid 
down the main condition of the tenancy in 
a form ‘that is generally referred to as 
authoritative in a case of this kind. In 
the suit out of which that litigation 
arose, the judgment of the Subordi- 
nate Judge shows that the plaintiffs 
contention was that the tenants (the defend- 
ants in that suit) ought tq have kept the 
land in -proper copdition by erecting a 
compound wall and planting trees, The} 
had, however, not done this, and hence it o 
was contended they had lost their nadgi 
right. No contentiorf was apparently raised 
sin that case that the landlord was liable for 
the expense of keeping up 4 cgmpound wall, 
or even the expense, of planting new trees. 

e . 
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‘The District Judge, Mr. Boyd, in his judg- 
ment, does not” mention this as a main 
condition of the tenancy. He says: “It is 
undoubtedly a permanent tenancy but with 
a condition attached to it, The condition 
- ig that the tenant shall water. and manure 
the treds, repair the fence,or wall round the 
garden and plant ‘news trees from time to 
time so that the garden’ shall always have 
in it aboyt as many trees as it can contain 
with profit to those who enjoy its produce.” 
He held that a breach of this main condition 
made the tenancy liable to forfeiture at the 
will of the landlord, and this view was 
upheld by this Court in second appeal, 
In the judgment of the Court given by 
Chief Justice Sir Basil Scott and Heaton, 
Jit issaid: “The defendants were nadgi 
tenants of the plaintiffs. There was no 
dispute inthe Courts below as to conditions 
of the nadgi tenure. It is a condition of 
the tenure that the tenant should cultivate 
garden land. It is found as a fact in both 
-the Courts that the defendants have broken 
the condition by neglecting the cultivation 
and according to the custom of the tenure 
the landlord on breach of the condition 
acquires a right to oust the tenant.” They 
held that there had been a clear breach of 
condition * justifying forfeiture, and- that 
the plaintiffs were entitled to possession. 
In view of this judgment, it requires 
greater authority than is now available in 
the materials before. us, before it can be 
laid down as a condition of nadgi tenancy 
that the landlord necessarily has to bear 
the expenses of keeping the land in proper 
condition. No doubt the description of the 
tenure given in the Bombay Gazetteer, Vol. 
XV, Part 11, relating to the District of 
Kanara. at p. 186, includes a statement 
that “an occupant bears the expense of 
planting trees and the tenant bears the 
expenses of rearing them.” That is an 
authority which must be given due weight, 
put it seems to me it is not necessarily 
conclusive. i z 
The same point as regards the cost of 
planting trees wag one that arose in another 
suit from this same taluka of Honavar: 
Bibi Khatija Shamsuddin Kavada v. Ram- 
.eao0 Santaya Chikarnfane Honavar, S.A. 
No. 604 of 1922, decided by, Shah, Actg. C.J., 
and Fawcett, J., on June 30, 1924 (unreport- 
ed}? The DistrictJ udgewelied upon this pass- 
` age from the Gdzetteer in the appeal beferg 
him. But in this Court the judgment given 
by the learadd ‘Acting -Ghief Justice and 
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myself on June 30, 1924, left the point 
open, as it was unnecessary to „decide it, 
except in so faras it was cOnceded before 
us that, when plants are sown for the first . 
time, they have to be paid for by the 
landlord, i aA < 
Therefore, in deciding this appeal on the 
evidence before usas regards the liability of 
the plaintiff to supply materials ofa residence 
required for persons looking after the land, 
I think that, having regard to the defend- 
ants’ admission as to their removing 
materials and allowing others to steal the 
rest, the view of the Subordinate Judge 


. that there was no obligation on the plaintiff 


to supply other materials is correct. It is 
acase where there has been conduct on 
the part of the tenants which is entirely 
against their acting bona fide and reason- 
ably, and it is not right in those circumstan- * 
ces to hold that the plaintiffis as much to 
blame for the neglect of the garden after 
the house had fallen down as the defend- 
ant, 

But the case against the defendant goes 
further than that. It is clear from the 
findings of both the Courts that there had 
been a great neglect of this garden even 
prior to the falling down of the hut, and I 
think that the case is not’one where it 
can properly be held that the property has 
suffered from the neglect of the plaintiff 
as much as from the neglect of the defend- 
ants. That is'a finding of the learned 
District Judge which, as I -have already 
shown, is based on a view of this nadgi 
tenure, that is not supported by the 
evidence inthe case or authority, and is 
not binding on us, = 

In regard to the question whether any 
equitable relief against the forfeiture 
should be allowed to the defendant, it is 
shown by Mr. Boyd’s judgment, to which 
I have already referred, that in 1907 he 
found only one case in which a decree 
allowing the tenants a chance of relieving 
themselves against forfeiture had been . 
passed, viz., an appeal of 1883. In the case 
before him Mr. Boyd held'that the defend- 
ants by their conduct were not entitled to 
any such relief. Such preliminary decrees 
have, however, no doubt since been fre- 
quently passed, and in the present case we 
have been asked to give the defendants a 
further chance of complying’ with the 
condition’of their tenancy, but in: view of. 
all the-circumstances I do not think this- 
is a case calling for any such indulgénce, . 
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The defendants’ conduct in misappropriat- 
ing the materials of the hut and neglecting 
the land for Several years goes strongly 
against this, . 

Consequently ft seems to me that, as was 
held by this Court inS. A No. 830 of 1907, 
the plaintiff was entitled to a decree such 
as the Subordinate Judge passed in his 
favour. I would, therefore, allow the appeal, 
restore the judgment.of the Subordinate 
Judge, and order the defendants to pay 
the-costs of the plaintiff in this Court and 
the lower Appellate Court. 

Marten, J.—I agree. 
trict Judge cites no authority in support 
of his proposition as to the conditions of 
nadgi tenure, nor is there any real support 
for it from the evidence in the case. On 
the other hand, there is.an unreported case 
in this Appellate, Court, S. A. No. 830 of 
1907, Which my brother Fawcett has refer- 
red to.” That case contains no trace of the 
obligations on the part of the landlord, 
which the lower Appellate Court in the 
present case thought was a part of the 

conditions of this particular tenure. 


: As regards the other unreported case of ` 
Bibi Khatija Shamsuddin Kavada v. Ramrao. 


. Santaya Chikarmane Honavar, S.A. No. 604 
of 1922, decided by Shah, Actg. C. J., and 
Fawcett, J., on June 30, 1924 (unreported), 
the: question whether, generally speaking, 
a landlord hasto provide or pay far new 
plants in the case ofa nadgi tenancy was 
expressly left open. 
case-it would appear that the portion of the 
_garden in dispute had never been planted 
at all. Consequently the plants had to be 
planted for the-first time in the history of 
that.portion of the garden, and it was 
conceded by ‘the parties that under those 
cirumstances’ the landlord had to pay for 
the plants. In the case now before us it 
is clear that the -garden is an old one, and 
accordingly it differs essentially from Bibi 
Khatija Shamsuddin Kavada v. Ramrao 
Santaya Chikarmane Honavar, (S.A. No. 604 
of 1922, decided by Shah, Actg., C. J., and 
Fawcett, J., on June 30, 1924, (unreported). 
But in the view I take it is unnecessary 
in the present case to decide all the precise 
conditions of this nadgi tenure. It 
is sufficient to say that 
conditions is that, a tenant should properly 
cultivate the lard. Here it is clear on the 
. gvidence that the tenant has seriously 
neglected the cultivation of the garden 
lard ;-and, in. our judgment, this neglect 


In re MAKHAN LAL RAM ARUP, 


The learned Dis- . 


In that particular ` 


one of those - 
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cannot be put down to the fault of tha 
landlord, : 

Then as regards the hut, inasmuch as the 
defendant himself has wrongfully appro- 
priated the old. building materials, such as 
the rafters, it hardly lies in his mouth to 
complain that the landlord has not furnish- 
‘ed him with some new building materials. 

I agree, therefore, that the judgment of 

the learned District Judge wag erroneous 
in the view of the law which ‘he took, and 
of the legal inferences to be drawn from 
the evidence before him. I accordingly 
agree that the appeal must be allowed. 
- I will only ‘add, speaking for myself, 
that I hope that if another case involving 
the conditions of nadgi tenure should be 
brought in the lower Court, care should be 
taken that proper evidence is called as to 
the conditions of this tenure. At present 
I think it cannot be considered that all the 
conditions- of this tenure are established 
by. conclusive authority as part of the 
settled law of this Province. 

Z. K. Appeal allawed. 


ALLAHABAD HIGH COURT. 
CIVIL MISCELLANEOUS APPLICATION No, 455 
oF 1924, 

December, 2, 1924. 
Present:—Mr. Justice Piggottand 
“Mr. Justice Walsh. 

In the matter of MAKHAN LAL RAM 


N SARUP—A PPLICANT. 

Income Tax Act (XI of 1922), s. 66—Appeal, right 
of—Assessee when can raise point of law. 

Section 66 of the Income Tax Act does not give a 
right of appeal. [p. 28, col. 1.] 

Where the Commissioner holds that there is no point 
of law the assessee has to satisfy the High Court that 
a distinct point. of law was raised before the Com- 
missioner and treatéd by him asamere questicn of 
fact. [ibid. : 

“The High Court will not entertain points which 
were not firat taken in the original proceedings before 
the Income-Tax Officer, and also submitted clearly 
and definitely to the Commissioner by way of appeal, 
soas toenable him to pass g decision upon them, 
and to set out the facts in stating the case, which 
raise the law point. [ibig.] i 

Application under s. 66 of the Income 
Tax Act. > 

Mr. Gopi 


cant. ~ y 

JUDGMENT. We are clearly of bpi- 

nion thatthe Commissioner was right in 

this case in holding that no question of 

law arises. The «question ° waether aa 
e . 


Nath Kunzru, for the Appli? 


o 
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absessee is a member of a joint family 
sharing in the funds, or whether he is 
separate, is a pure question of fact which 
must be tried according to law like every 
other question of fact. It is desirable to 
point out that s, 66 under the new Act 
does nof givea right of appeal. Persons 
‘assessed to incorme-tax should clearly 


understand that this Court is not a Court’ 


of Appeal to, which resort may be had if 
they happen to be dissatisfied with the 
decision against them. There is no such 


thing as amemorandum of appeal. Ifthe . 


Commissioner is satisfied that there is a 
point of law on which he requires the 
opinion of this Court, he seeks the opinion 
by stating a case. If, asin this case, he 
holds-that there is no point of law, the 
assessee has to satisfy two Judges of this 
Court that a distinct point of law was 
raised before the Commissioner, and treat- 
“ed by the Commissioner as a mere question 
of fact. It must also clearly be under- 
stood that this Court cannot listen to sug- 
gested points of law, which were not 
first taken in-the original proceedings 
before the Income-Tax Officer, and also 
submitted clearly and definitely to the 
. Commissioner by way of appeal, so as to 
enable him’to pass a decision upon them, 
and .to set out the facts in stating the case, 
which raise the law point. Weare clearly 
of opinion that rio question of law arises. 
The application is dismissed. 


K..9. D. Application dismissed. 





BOMBAY HIGH COURT. 
Srconp CIVIL APPEAL No. 186 oF 1923. 
l August 29, 1924. . 
Present:—Mr. Justice Marten and 
: Mr. Justice Fawcett. 
GAVRISHANKAR BHAISHANKAR 
THAIKOR—APPELLANT ` 
VETSUS $ 
MADHAVSANGJTIESANGJI— 
é RESPONDENT, 

* Broach and Kaira Incumbered Estates Act (XXI of 
#188 1); s. 28 —Listate restored to suecessor of Thakor— 
Successor, whether competent to mortgage estate beyond 
his lifetime. e - 

. Where an estate is taken under management under 
the provisions of the Broach and Kaira Incumbered 
Estates Act during, the difetime of one Thakor and is 
subsequently restore to his sucessor, such successor 
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isa Thakor within the meaning ofs. 28 of the Act 
and is prevented from mortgaging the estate beyond 
his own lifetime except with the, sanction of the 
Commissioner. 

Second appeal from the decision of thé 
Assistant Judge, Ahmedabad, confirming 
the decree of the Subordinate Judge, at 
Umreth, in Darkhast No. 898 of 1902. 

Mr. H. C. Coyajee (with -him Mr. -H: V, 
Divatia), for the Appellant. 

Mr. G. N. Thakor (with him Mr, R. J, 
T'hakor), for the Respondent. | 


JUDGMENT. 3 
Marten, J.—The short point in this 
case is whether Madhavsangji, the deceased 
defendant, was a Thakor within the mean- 
ing of s. 28 of the Broach and Kaira In- 
cumbered Estates Act, 1881 (Bombay Act 
XXI of 1881) and accordingly prevented 
from mortgaging beyond his own life 
except with the sanction of the Commis- 
sioner. It is said that he is not such a 
Thakor because the estate in question was: 
taken under management in the life-time 
of his brother Shivsangjee, and that accord- 
ingly he (Madhavsangji) is not under the 
same disabilities as his deceased brother ' 
would undoubtedly have been under s. 
28 on restoration to possession of his pro- 
perty. f 
Now in this case it is stated that there 
was a liquidation scheme under s. 20 and 
that the management was afterwards termi- 
nated under s. 26. Accordingly under the 


-provisions of that section not only did the 


management terminate, but the owner was 
also restored to the possession and enjoy- 
ment of the property under management. 
Then the next s. 27 provides for what is 
to happen if the original-debtor dies after 
the publication of the order of management 
and before the management has been ter- 
minated. That section applies to the -pre- 
sent case. In that case the management 
continues, and the successor becomes sub- 
ject to the same disabilities as his predeces- 
sor under s. 9 (b) and (c), viz., that. he cannot 
mortgage, charge, lease or alienate the 
property under management, or grant 
valid receipts for the rents and profits. 
But on the other hand he is not debarred 
like his predecessor under sub-s. (a) 
of that section from entering into any 
contract involving him in pecuniary liabili- 
ty. 5 AT NS 
Stopping: there, what the Act provides , 
is tbat pending management a successor 
may contract unsecured debts, but canmot: 


[sé 1. o. 19257 


create any charge on the property. And 
there is one g6od reason for this, viz. that 
under the concluding words of s. 9 itis 
for the managér*(who is usually the Taluk- 
dari, Settlement Officer) to mortgage or 
charge a property so long as the manage- 
ment continues. + : 

_ Next, when we come to s. 28, which deals 
with the position when the management 
is ended, it will be seen that the words 


| there are “a Thakor,” and that accordingly 


the language is changed from that in s. 26 
which refers to “the owner” and from that 
ins. 27 which refers to “the debtor.” . 

In my opinion in the present case Madhav- 
sangjiis a Thakor who within the mean- 
ing ofs. 28 has been restored under s. 26 
to the “possession of property.” If the 
Legislature had intended to confine the 


` operatfon of s. 28 to the original debtor (e.g., 


Shivsangjee), I think that instead of the 
words “ a Thakor ” in s. 28, the Legislature 
would have used the words “the debtor ” 
as in s.27. And Icanseé very good reasons 
why the successor should: be prohibited 


: from mortgaging beyond his own life, al- 


“secured debts. 


though he may be allowed to incur un- 
After all in-the case now 
under consideration the estate has already 
been under management once, and it may 
well have been thought prudent by the 


_ Legislature that in such a case the immediate 


successor should be under the disability 
of mortgaging beyond his own life, at 


. any ratein cases where the estate is still 


under management when he succeeds to it. 

As regards the unsecured debts the posi- 
tion is different. No charge would be 
created on the estate, and supposing the 
successor plunged wildly into debt after the 
management was restored to him, then it 
would be quite practicable to have the 
estate once more restored to, management 
under the earlier sections of the Act. So 


: that it cannot be effectively argued against 


the above construction of the Act that it 


would still leave, an unrestricted power of 
creating’ unsecured debts, all of which a 
creditor could enforce to the full-by attach- 


- ing the property and so indirectly effecting 


the very object 
would do. ° 
Under these circumstances I think the 


judgment of thé lower Court is correct, 


that a secured mortgage. 


.apd that the appeal should. be ‘dismissed 


. with costs: : 


` 


..Pawcett, J.—I agree: The meaning of 


p, 28 seems to me to be too clear to permit 
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99. 
of the ingenious argumént which has been 
put forward before us by Mr. Coyajee for 
the appellant. There is no ambiguity to 
justify the Court in going outside the plain 
meaning of the words in their natuyal sense, 
and in trying te ascertain the intention of 
the Legislature from other provisions of 
the Act. There is also a clear decision of 
this:‘Court in Parshotiam v. Chatrasangjt 
(1), where a similar contention was overruled 
without hearing the respondent. 

Z. K. Appeal dismissed. . 


(1) 40 Ind. Cas. 1002 19 Bom. L. R. 545; 41 B. 546. 





OUDH JUDICIAL COMMIS- 
“SIONER’S COURT. 
Civit MISCELLANEOUS APPLICATION No. 467 

: oF 1924. 

January 10, 1925. 
-  Present:—Mr. Ashworth, A. J. O. 
SHEO MANGAL SINGH AND OTHERS 
— DEFENDANTS—APPLICANTS 
: 2 VETSUS 
JAGMOHAN SINGH AND OTHERS—~ 
PLAINTIFFS—OPpositE PARTY, 

Civil Procedure Code (Act V of 1908), 0. XLVII, 
r. 1—Review—Suit for possession decreed on ground 
of want of. title of defendant—LEvror apparent on face 
of record~-Appeal, second—Alternative case not al- 
lowed to be set up by Trial Court—Case, whether can be 
set up in second appeal. ee 

Where a suit for possession is decreed on the 
ground that the defendant has no title to the pro- 
perty in dispute and the Court fails to consider 
whether the plaintiff has proved. any title to the, 
property, the error amounts to an error on the face of 
the record within the meaning of r.l of O. XLVII 
of the C. P. O. and the judgment is liable to be re- 
considered on review. [p. 30, col. 2.} 

Where an alternative case is sought to be set up 
in the Trial Court but the Trial Court refuses per- 
mission for such a case to be set up and no objection 
to this refusal is taken in first appeal, the alternative 
case cannot be set up Jn secgnd appeal. [ibid.] 

Application against the decree of the 
Second Additional JSudicial Commissioner, 
¿dated the 21st July 1924, reversing that of 
the District Judge, Rae Bareli, datefie 


of the Subordinate Judge, Rae Bareli, dated 

the 26th August 1922, 

. Messrs. St. G. Jackson and M. Wasim, 

for the Applicants. 
Pandit Gokarah« 


Nath Misra, for the 
_ Opposite Party, : 


confirming that, 


o 
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JUDGMENT.—This application for 
review ofa judgment of Mr. Pullan, dated 
2ist July 1924, arises out of a suit brought 
by the plaintiffs- -appellanis, who are the 
oppositę party in this review case, against 
the defendants-respondenės, for possession 
of certain property as reversioner entitled 
to the estate of one Kalka Singh and as 
transferees af the reversioner, The defend- 
ants, sons of one Naipal Singh, defended 
‘the suit on the basis of a Will executed by 
Kalka Singh on the 25th July 1883 in 
favour of his widow Musammat Sheoraja 
for her life with remainder to Naipal Singh. 
Naipal Singh died before the widow, and 
consequently the right of his sons, the 
defendants, to inherit Kalka Singh’s estate 
depended on whether that Will gave Naipal 
Singh a vested interest in the estate or 
merely aright to the property contingent 
on his surviving the widow. Both the first 
Courts held that it gave Naipal Singh a 
vested interest and dismissed the suit. In 
second appeal Mr. Pullan decided to the 
contrary. - 

This application by the defendants-respon- 
dents asks for review of Mr. Pullan’s judg- 
ment, on the ground that it was not sufficient 
for Mr. Pullan to decide that the defendants 
had no title, but that it was necessary to 
decide that the plaintiff No. 1 had a title 
as reversioner, no claim having been set 
up by plaintiff No. 1 as entitled to the 
estate of Kalka Singh otherwise than as a 
reversioner (see paras. B and D of the peti- 
tion for review). In argument Counsel 
for the applicants contends that the 
failure of Mr. Pullan to recognise this is 
an error apparent on the face of the 

+ record. 

It is clear from Mr. -Pullan’s judgment 
that he did not decide whether Musammat 
Sheoraja had got an absolute estate (but 
one defedsible in the event of Naipal Singh 
surviving her) or whether she got only a 

. Hindu widow’s estate. Mr. Pullan seems 
to have assumed ethat the suit must be 
decreed if the defendants failed to prove 
their title as remainder-men under the Will, 


nd considered it sufficient for this purpose’ 
“to assume that she got at least a widow's -~ 


e estate. He did not rule oft the possibility 
of eher getting ah absolute estate. It is 
clear, as contended by “the applicants, that 
a finding that Musammat Sheoraja got ar 
absolute. estafes ef the nature described 
would have been fatal to the suit, because 
the plaintif never claimed as heir of 
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„she was given only a life-estate, 
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Musammat Sheoraja. In the proceedings 
of the Court of -first instante, dated 19th 
August 1922, the plaintiff was not allowed. 
to set up the case that he’. was the heir of 
Musammat Sheoraja. In first appeal to the 
District Judge no objection was „taken by 
the plaintiffs that the Court of first instance 
had. improperly refused to allow them to 
set up this alternative case. In second 
appeal the plaintiffs did maintain this 


alternative cause of action, but there-is ` 


nothing in Mr, Pullan’s judgment to show 
that he permitted this case to beset up 
before him. He decided the appeal merely 
on ne ground that the defendants had no 
title. 

Iconsider that Mr,.Pullan’s decision of the 
case, merely on the ground thatthe defend- 
ants had not proved their title, wagin the 
circumstances an error apparent on the face 
of the record, and I consider that a review 
is permissible. 

I am, therefore, entitled to hear the appeal 
denovo. The decision of the Court of first 
hearing that the Will was operative is not 
impugned in this appeal. If the Will is 
operative, it cannot be seriously maintained 
that under it the widow was given only a 
Hindu widow's estate. Such an estate 
appears tome to be irreconcilable either 
with a vested or a contingent remainder, 
and in any case there is nothing ‘in the 
Will to support such a contention. Only two 
interpretations of the Will are possible, 
Oné is that she was given an absolute, but 
defeasible estate, and the other is that 


‘ever construction be put on the Will the 
plaintiffs cannot succeed. They have not 
claimed as heirs of Musammat Sheoraja, 
and it is not denied that ifonly a life- 
estate was given the defendants will succeed. 
As to the contention in para. 4 of the 
grounds of appeal, I agree with both the 
lower Courts that the plaintiffs cannot be 
allowed to claim as heirs of Musammat 
Sheoraja in second appeal. They were not 
allowed to amplify their plaint by so 
claiming in the Court of first instance, and 


Which- ` 


1 


in first appeal they never appealed against ` 


the refusal of the first Court to allow “them 
to do so. From the*proceedings of the First 


Court recorded on the 19th August 1922, 


itis obvious that further issues would have 


been necessary if this had been permitted, . 


Accordingly in review I. set aside the 
decision of Mr. Pullan and. uphold that of 
the first two Courts, The appeal to thig 
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application being allowed with costs. 


Z. E. - Application accepted, 


Pid 


BOMBAY HIGH. COURT. 


. Ssconp CIvIL ArpraLs Nos: 554, 634, 642 - 


AND 653 or 1922. 
:August 29, 1924. 
_ Present:—Mr, Justice Marten and 
. Mr. Justice Fawcett. ` 
.  AMARSANGJI INDRASANGJI— 
i e PLAINTIFF —APPELLANT 
: versus ' 
. DESAI UMED—DEFENDANT— 
- RESPONDENT. : 

Civil Procedure Code (Act V of 1908), O. XXII, 
rr. 4,9, 11,0. XLI, rr. 4, 883—Several suits by same 
plaintiff against different defendants—Evidence re- 
corded. in one sutt—Separate decrees—Appeals— 
Death of appellants in some cases during pendency of 
appeals—-A ppeals accepted in ignorance—Abatement— 
Procedure. : 4 | 

Plaintiff filed several suits against different tenants 
for ejectment,. which -were decreed. „The -evidence 
recorded in one of the suits was considered -as evi- 

“dence in all the suits but separate decrees were 
passed in the different suits. - The defendants in each 
suit preferred separate appeals against the decrees. 
During the pendency of*these appeals some’ of the 
sole appellants died but the appeals were heard and 
decided in ignorance, of their deaths. and the judg- 
ment of the lower Court was reversed, and the suits 
were dismissed. On second appeal in those cases in 
Which the appellants in the lower Appellat; Court 
had died during the pendency of the appeals’: 

Held, (1) that in‘ the absence of an order by the 
Trial Court consolidiating the suits the provisions of 
11. 4 and 33 of O. XLI of the ©. P. O. were not 
applicable to the suits; [p. 32, col. 1.) 

(2) that, therefore, the appeals in‘ those cases in 
which the sole appellants had died during the pen- 
ae of the appeals-in the lower’ Court had abated; 
` [bid i : 

(3) that the proper.Court to deal with any applica- 
tion to excuse the delay in substituting the legal 
representatives of the deceased appellants and to set 
aside the abatement under O. XXII, rr. 9 and 11 and 
tò add the legal representatives of the deceased appel- 

. lants under rr. 4 and 11 of that Order was the lower 

` Appellate Court and that any such application must 
be made to that Court. - (ibid | a i 


Second appeals from thé decision of the 


District Judge, Ahmedabad, in Appeals 


- Nos. 78, 94, 81 and 98 of 1920, reversing the” 


decrees of the Subordinate Judge, Nadiad, 


ees Suits Nos, 289, 307, 293 and 311 of. 


AMABSANGJI INDRAGANGJT V. DESAT UMËD, 
Court stands dismissed with. costs, this 


‘fendants as the case might pe, 
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Mr. M. K. Thakore, for the Appellants. 
Mr. H. V. Diratia, for the Respondent. 


: `: JUDGMENT. 

Marten, J.—As regardsiSecond Appeals 
Nos. 354, 634, 642 and 653 of 1922 a° rather 
curious technical position has arisen. In 
all these cases there was a sole deféndant, 
and the judgment of the Trigl Court was 
against that sole defendant. In each of 
the four cases the sole defendant appealed, 
but before the appeals came on for hearing 
he in each case died. But in each case 
his .legal advisers appear to have been 
unaware of the fact, and accordingly the 
appeal was allowed to be heard and decided 
in favour of the defendant inasmuch as 
the lower Appellate Court was in ignorance 
of the fact that the deféndant had in fact 
in the meanwhilé died. So, too, the plaint- 
iffs in each suit were apparently unaware 
of the. fact, and they presented second 
appeals to this Court in these suits as well 
as in the remaining twenty-nine companion 
suits. We have since heard and dismissed 
the plaintiffs’ appeals in these twenty-nine 
companion suits. ' 

We are now asked by the plaintiffs to 
say that the judgment of the lower Appel- 
late Court in the above four suits cannot 
stand, inasmuch asin fact the suit or the 
appeal had abated before the appeal was 
heard. Mr. Coyajee as amicus curie bas been 
good enough to refer us to certain sections 
of the Code, and has also pointed out that 
the-course taken in the Trial Court was this, 
as stated by the Trial Judge :— ` 

“The plaintifs in this suit and suits 
Nos. 289 to 295 and 297 to. 321 are the 
same, and the defendants in all the suits 


“who are descendants of the original culti- 


vators have common contentions and so 
the ‘parties have putin purshis that evi- 
dence should be led in this suit and it is 
to guide all the other suits. The Court 
has, therefore, put in copies of the.findings 
and reasons of Suit No, 288 in all the other 
suits.” - a : 

-It was accordingly suggested to us that 
that order in effect ampunted fo a consolida- 
tion order, and; therefore, under O, XLI, 
r. 4, it'was open to any of the defendants 
to appeal, and that on such appeal the 
Appellate Court might reverse or vary the ` 
decree in favour of all the plaintiffs or de- 
Alternative- . 
ly under O. XLI, £.°33, there ‘is also a 
power for the-Appellate Court ta discharge 


k] 
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“an order of the Court below in its entirety, 
notwithstanding that only some of the 
defendants may have appealed. But in 
my judgment both rr. 4 and 33 of this 
Order only apply to “a suit,” and, therefore, 
it is es#éntial for its application that the 
thirty-three suits in the present case should 
be regarded as consolidated.. In the view 
I take, ig is perfectly clear here that no 
consolidation order was made. So far from 
‘there being any real consolidation, there 
appear to have been separate decrees passed 
in each of these thirty-three suits. 
ingly those rules do not, I think, help us 
here. 


Nor I think is s. 107 of the Code of any 


assistance except that it enables us to 
remand a case in certain instances. No 
doubt under subs. (2). we have the 
same powers and can perform as nearly as 


may be the same duties as are conferred: 


by the Code on Courts of Original Jurisdic- 
tion in respect of suits instituted therein. 
But these powers and duties are all subject 
to such conditions and limitations as may 
be “ prescribed,” viz., in the Rules in ‘the 
Schedule subject to authorized variations. 
In the present case, I think, it is clear that 
we have no power to set aside the abate- 
ment and to add the legal representatives 
of the deceased defendant. The proper 
Court to deal with any application to 


excuse the delay and to set aside the abate- 


ment under O. XXII, rr. 9 (2) and 11 and 
to add the legal representative under 
O. XXII, rr. 4 and 11 is, I think, the lower 
Court. In the events which have happened, 
the lower Appellate Court had realiy no 
jurisdiction to hear the appeals as there 
was no appellant before it. 


_ Accordingly the order which I would 
suggest is that the decree of the lower 
Appellate Court in each of these four 
appeals be set aside, and that in each case 
the appeal to the lower Appellate Court 
from the Trial Court be remanded to be 
dealt with by the lower Appellate Court 
acoording to law. We will similarly direct 
that the four*Civit Applications Nos, 639 
e*to 642 of 1924, which are made to us by 
the respective heirs of these four deceased 
defendants to continue the proceedings, be 
“presented to the lower Appellate Court to 
be dealt with by that Court.” In consider- 
.ing those appligations my personal view 
ig that thé lower Appellate Court may. 
fairly take into corfsideration, the excep- 


. 
sm 
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tional cireumstances of this case, viz., that 


there were thirty-three suits in which the 
points at issue were all substantially the 
same. Accordingly it is a class of litigation 
in whicha slip as to whether one of the 
thirty-three parties was alive or dead might 
easily be made. Nor do I altogettfer-under- 
stand why the cheaper, and as it seems to 
me‘the more convenient, procedure was not 
adopted, viz., after the original decree had 
been passed, to take one or say two appeals 
as test - appeals, and to stay the remaining 
appeals pending the ultimate decision of 
the testappeals. The course actually taken 
has involved the maximum of expense and 
the minimum of use to the unfortunate 
litigants in the present suits. 

As regards the costs of the plaintiffs, we 
think that their costs up-to-date in the 
lower Appellate Court and in thie Court 
should becosts in the respective appeals 
to the lower Appellate Court, and should 
be dealt with by the lower Appellate Court 
accordingly. In the result these costs will 
eventually depend on what decision the 
lower Appellate Court may arrive at as 
to admitting the applications of the heirs 
of the several defendants to continue the 
proceedings, 

There was one other appeal, viz., Appeal 
No. 553 of 1922, in which the same conten- 
tion was raised by the plaintitfs. But 
there there were two defendants and not 
one, and accordingly it is conceded that 
the point as to abatement does not arise. 
Therefore,.as regards Appeal No. 553 of 
1922 it will. be dismissed with costs just 
as in the case of the other twenty-eight 
appeals. : 


‘Fawcett, J.—I agree. 


Decrees set aside : 
Appeals remanded. 


` 


Z.K, 
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SIND JUDICIAL. COMMIS- 
f *SIONER’S COURT.. 
CRIMINAL APPEALS Nos. 247, 248, 249 - 
AND, 250 or 1920. 
March 1, 1921, 
i ‘Present: —Mr. Madgavkar, A.J. om 
_ PLTOOMAL.anp OTHERS APPELLANTS 
versus 


EMPEROR— OPPONENT. 

Criminal Procedure Code (Act V of 1898), s. 860— 
Evidence Act (I of 1872), ss: 5, 80--Provisions of 
s. 860, whether mandatory——Non-compliance, effect 
of—Docwment, whether excluded. 

The provisions of s. 360 of the Cr. P. C. are no 
doubt mandatory, but non-compliance with them 
does not legally result in rendering the whole record 
‘of the deposition inadmissible, and in the absence of 
any ‘efinite provision of law entailing inadmissibility, 
each case of norl-compliance must be considered by-the 
Qourt on its own merits, and the document which 
purporta to be the record can be admitted} but without - 
the presumption laid down ins. 80 of the Evidence 
Act, anę, therefore, open to question by the defence 
and appraisal by the Court. [p. 34, col. 2; p. 35, 
co. | ` 

Ramesh Chandra Das v. Emperor, 50 Ind. Oas. 660; 
46 0. 895; 23 C. W- N. 661; 29C. L. J. 513; 20 Cr. L. J. 
324, followed. 

Empress v. Mayadeb Gossami, 60. 762; 80. L. R., 
292; 3 Ind. Dec. (N. 8.) 494, Mohendra' Nath Misser v. 
Emperor, 12 C. W.N. 845; 8 Or. L. J. 116 and Meango 
v. Baviah, 45 Ind. Cas. 507; (1918) M. W. N. 239; 
TL W. 435; 24 M. L. T. 242; 19 Or. L. J. 603, referred 
to. 
` The law itself does not expressly lay down that 
the least :failure to comply with the provisions of 
*s. 300, Or, P. O., renders the whole document inad- 
missible : where, therefore, there has been an attempt 
by the presiding officer to comply with its provisions 
.4nd to secure the accuracy of the record of evidence, 
tha provisions of s. 80, Evidence Act, do not lead to 
complete exclusion of the document, and the Court is 
bound to admit it under s. 5 of the ‘Act, but it js open 
to each side to adduce evidence as to its faithfulness 
or otherwise and as to the degree of presumption under 
s. SO and the weight to be attached ‘to it. [p. 35, col, 
2; p. 36, col. 1.) 

Criminal appeal from the decision of the. 
Additional City Magistrate, Karachi. 

Messrs. Eardley Norton and Lalchand ~ 
-Hasomal, for the Appellants. 

Mr. Motiram, Idanmal, for the Crown. 

3d UDGMEN T.—Gangoo, 
Mehar have been convicted under s. 193 of 
the Indian Penal Code in respect of false 


evidence alleged to have been given by 


' them on the 26th March 1919 in the Court 


of the City Magistrate in the trialof Emperor 
v. Buhar, Case No. 244 of 1919. The 
appellant Pitoomal was convicted under 
ss. 193 and 109 of “the Indian Penal 
Code ,for. causing these three persons 
to make statements alleged ta be false, 
and has been separately convicted ‘in each 
of those trials. All the appeals ‘have been 


a b 


Alloo and’ 


PITOOMAL v. “faipiinok, a 83 


argued together in the first instance on 
behalf of Pitoomal and nexton behalf of 
- the other three appellants andthey may, 
therefore, be 


t disposed of in the same 
judgment.: 


Nevertheless, it is important to ohserve 


-that the cases of Gangoo, Alloo ane Mehar 


must be considered each upon its own 
merits. The prosecution must prove that 
the statements set forth in the charge 
against each were deliberately ‘false; and 
similarly in the appéals of Pitoomal the 
‘prosecution.must prove separately that he 


- abetted the false evidence of each of the 


other three appellants. It is also necessary 
to consider the case of Gangoo, Alloo and 
Mehar first and then the question of the 
‘abetment of Pitoomal rather than in the 
converse order in which the appeals have 
‘been argued. : 

The necessary facts are set forth in detail 
inthe judgment of the City Magistrate in 
the case against Buhar (Ex. C), the appel- 
late judgment Ex. E and in the careful 
judgments of the Additional City Magistrate 
now, appealed against. Shortly put, the 


_ complainant Bachoomal alleged that he had 
-entrusted “Buhar with 200 empty gunny 


bags to carry to the Salt Works at Mauripur 
and had given him two rupees in his shop 
at Karachiin the presence of his servant 
Asoo and. the three appellants Gangoo, 
Allooand Mehar who work as coolies in the 
shop of Bachoo and his neighbour Rijhoo. 
The defence for Buhar was a complete 
denial of Bachoo’s entrusting any such bags 
or giving himany such money or indeed 
of his presence in Bachoo’s shop at all, on 
the day in question, viz., 7th February 1919, 
The complainant Bachoo made a report to 
the Police on the 8th February 1919 on 
which day the Police questioned him as 
well as Asoo and the three appellants 
Gangoo, Alloo and Mehar and also recorded 
their statements. Buhar was arrested and 
sent up before the Magistrate on the 9th 
February 1919 with a challan Ex. E. 
Buhar was released on bailabout the 10th 
February 1919, the trial began on the 23rd 
March 1919 and Bachoo's evidence, was 
recorded. On the 26th March 1919 ‘Asoo, 
Gangoo, Alloo and Mehar were examined 
witnesses, and are alleged to have made the 
statements which are the subject-matter of* 
the present charges., 

The- ‘appellant. Pitoomab was the -master 


“of the accused Buhar, in that case -Buhar 


being the ‘Jamadar; af Plioomal’s camelmen 
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and employed by him as Government 
tontractor. for the transport of salt between 
Mauripurand Karachi. It is not necessary 
for the purposes of this case to enter deeply 
into the question of Pitoomal’s monopoly 
and his trade dealings with the com- 
plainant. Itis admitted that Pitoomal has 
been ch&rging the complainant more than 
_ what he charged the other salt dealers for 
the transport of salt. The reason assigned 
by Pitoomal in his evidence before. the 
Magistrate'in Buhar's case, Ex. B, is that 
Bachoomal and a few other dealers ` were 
trying to employ his camelmen at a lower 
rate than Pitoomal himself was entitled to 
enforce. Admittedly there was a commer- 
cial struggle between Pitoomal to enjoy the 
monopoly and the complainant, a salt dealer 
who desired not to submit to it. Pitoomal 
also adniits he engaged and instructed the 
legal adviser of Buhar in the case against 
him, that he was present at all .the hearings 
and that the witnesses for the defence of 
Buhar, in which he doeg not, of course, 
include the other three appellants, had met 
- at his shop, 

In their evidence before the City Magis- 
trate Ganoo, Alloo and Mehar are stated to 
have denied having seen either the com- 
plainant Bachumal or Buhar on the day in 
question, mhuch less seen Bachu pay Buhar 
two rupees as camel hire. a 
- According to the prosecution these three 
witnesses had seen the complainant entrust- 
ing the bags to Buhar and paying him 
(Buhar) two rupees (camel hire) and they so 
stated to the Police the very next day; but 
in the interval, before they gave evidence 
in Court, being suborned by Pitoomal, they 
resiled accordingly. 

A preliminary objection of law is raised 
forthe appellants based on the admission 
of the City Magistrate and his Serishiedar 
that in recording the evidence of Gangoo, 
Alloo and Mehar the provisions ofs. 360 of 
the Cr. P.O, had not been literally and 

- strictly complied with. It is argued for all 
the appellants that failing such compliance, 


the documents which purport to be the- 


evidence containing the statements alleged. 
to be perjured are not legally the evidence 
ofthethree appellants apd, therefore, arenot 
admissible by virtue of s. 80 of the Evidence 
Act, and cannot be supplemented by other 
‘evidence, oral or otherwise, by reason of 
s. 9? of that Act, This*objection has been 


exhaustively argued on both sides. -It ise 494 


clear that if the argument for the appellants 


PITOOMAL V, EMPEROR. 


„E86 L O. 1925] 


prevails, the cases and the convictions fail 
and-the three appellants are entitled to an 
acquittal, Asregards the appellant Pitoo- 
mal reliance is placed for the Crown.on 
Explanation 2 of s. 108 of.the Indian Penal 
Code. The question of his innocence should, 
it is argued, be decided on the facts and the 
evidence. aa 

There is no decided case on the point in 
this Province beyond the judgment of the 
High Court, filed on page 76 of this record, 
inthe application by the present appellants 
inviting the High Court to quash the 
charges against’ them. On reading the 
judgment, I find thatthe point has been 
left undecided and is, therefore, ‘res integra’ 
so far as this Court is concerned. As 
regards the other High Courts, there is a 
series of Calcutta and Madras decisions 
commencing from the case of Empress v. 
Mayadeb Gossami (1) down to the ease of 
Ramesh Chandra Das v ` Emperor (2) in 


. which the question and the consequences of 


non-compliance in recording evidence in 
criminal cases under s. 360 of the Cr. P. 
C. ana in civil cases under the provisions 
of O. XVIII, r. 5 have been considered. 
This last case of Ramesh Chandra Das v. 
Emperor (2) considers and refers to the 
intermediate cases and it is not, . therefore, 
necessary for me to recite them. It is 
attempted forthe appellants to distinguish- 
these cases into two classes; firstly, non- 
compliance with s. 360 of the Cr. P. C. 
andsecondly, non-compliance with O.XVII, 
r.5, That distinction does not, however, 
appear to mé.to have much bearing on the 
point now-for decision. Two views are 
possible in regard to non-compliance whe- 
ther under the ©. P.C. or under the Cr. 
P. ©. That these provisions are man- 
datory there can be no question. But there 


‘is a series of decisions which incline to the 


view that they are so mandatory that non- 
compliance in any respect with them ren- 
ders the whole record of the deposition 
inadmissible and necessarily deprives any 
subsequent prosecution for perjury of its 
very basis. The second, and if I may say 
so, the later view is that non-compliance 
does not legally result in such extreme 
consequences, and that, in the absence of 
any definite provision of law entailing 
inadmissibility, each case of non-compliance 


".(1) 6 C. 762; 8 O. L. R. 292° 3 Ind. Dee. (x. 8) 


(2) 50 Ind. Cas. 660; 46 O. 895; 23.0, W, N. 661; 29 
O. L J. 513; 20 Or. I, J, 384, h 
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must be considered by the Court on its 
“own merits and the document which pur- 
ports to he the regord can _be-admitted, but 
without the presumption laid, down ins. 80 
of the Evidence Act, and, therefore, open to 
question by the defence and appraisal by 
the Court. Asan example for the former 
class of judgment I may refer to Mohendra 
Nath Misser v. Emperor (8) and of the 
latter, Meango v. Baviah (4). 
In several of these cases, on the other 
hand, the laxity of record has been so great 
as to make it impossible for the Courts 
trying the charges of perjuzy to attach any 
appreciable weight to the record of the 
evidence. Thus in the first’case of Empress 
v, Mayudeb Goasami (1), it appears that 
the witness gave his evidence:in ‘ As- 
esamese’. before. a Judge, who was 
ignorant of the language and.that the evi- 
dence was translated by a Serishtedar, who 
acted as an interpreter without being sworn, 
„and the deposition had not been read over 
to the witness and was not even signed by 
the Judge. In circumstances where there 
has been a total failure to observe the 
directions of the -law, it can hardly be 
possible for the Criminal Courts to attach 
any appreciable weight to the document as 
a correct .record of what the witness is 
alleged to have said, even if the document 
isadmitted. Oragain there may be cases 
wherethere has been a substantial com- 
pliance with the requirements of the law 
either by the . witness having read over 
and signed his own statement or by its 
having been read over in such immediate 
vicinity of the Judge as to have been to 
all intents and purposes in the presence of 
the Judge. In regard to another case 
. relied upon by theappellants, viz., Jyotish 
Chandra Mukerjee.v. Emperor (5), it is 
noticeable that the learned Judges, Jenkins 
C. J., and Caspersz, J., while insisting upon 
observance with the directions of the law, 
have expressly refrained from expressing 
any opinion asto the necessary inadmis- 
sibility of the document itself. . 
The question in all these cases and in 
the present appeals is whether the accused 
is proved to have made upon oath the 
statements imputed to him in the charge. 
On this fact in issue under s. 3 of the 
5 s 


(3) 120 W.N. 845;8 Or. L. J. 116. ` 
(e45 Ind. Cas. 507; (1918) M. W.N. 230;7 L. W. 
435; 24 M. L. ©. 212; 19 Or. L. J. 603 


(3) 4 fnd. Cas. 416; 36 O. 955; 14 Q. W. N; 82; 10 Or, 
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Evidence Act, evidence may be given under 
s. 5 of that Act. Where that evidence is, as 
in the case of depositions in Court, required 
by law to be in writing, all other evidenee 
except the document containing theewriting 
or ilscertified cdpy, is unders. 91 of the 
Evidence Act, excluded. Where on the 
other hand, as in the case of statements 
made to the Police during ‘irvestigation, 
the law does not require, but only permits 
their being reduced to writing under ss. 161 
and 162 of the Cr. P. C., other evidence 
is not excluded, particularly where as in 
the present case the document containing 
the Police statements cannot be found. In 
the case of depositions, 7. e., documents 
purporting to bea record. of the evidence 
given by a witness in judicial proceedings 
taken in accordance with law and signed 
by the Judge or the Magistrate, s. 80 further 
requires the Court to make a presumption 
that the evidence in the document was duly 
taken, But if, to take an example, a 
document complied in every way with the 
provisions of s. 360, but was only initialled 
and not signed by the Magistrate, I do not 
think that its admissibility provided by 
s. 5 could be affected, but only at -the most 
the question would arise whether the 
presumption under s. 80 could or could not 
be made, As to the interpretation put and 


-the weight attached to the phrase ‘taken in 


accordance with law’ which occurs ins. 80, 
itis argued for the appellants that the 
phrase ‘law’ must’be strictly construed and 
the record of evidence placed on much the 
same footing as criminal indictments were in 
England. The difference of judicial opinion 
cited above uecessarily implies that the 
point is arguable. The argument that the 
Cr. P. ©. itself does not, as. regards the 
depositions of witnesses, provide a clause 
similar to s. 533 ismet by the argument for 
the other side that neither does the law 
expressly provide that the document should 
be. excluded unless the provisions are 
strictly and literally complied with. On 
the whole, therefore,,1 incline to the 
reasoning and the view of Richardson and 
Beachcraft, JJ.,in thé last Calcutta case 
of Ramesh Chandra Das v. Emperor (2) 
The law ifself pe a 
ressly lay down that. the least failure t 
comply vith the provisions of 8. 360 renders 
thé whole document inadmissible. Where, 
therefore, there has lsegn an attetnpt by the 
presiding afficer to comply with its pro- 
visions and tò secure the accuracy, of the 
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record of evidence, Tam of opinion that 
the provisions of s. 80 do not lead to 
complete exclusion of the document, and 
that the Court is bound to admit it under 
s. 5, but itis open to each side to adduce 
evidende as to its faithfulness or otherwise 
and as to the degree of presumption under 
s. 80 and the weight to be attached to it. 

In the present case, therefore, from the 
evidence of ‘the Trying Magistrate it appears 
that the reading over of the record did not 
take place, as the law directs, after its 
completion, but immediately after the 
Magistrate had written each sentence down, 
and that each sentence was thus read over 
in English to the Pleaders on both sides 
and not to the witnesses in Sindhi. On the 
other hand on reading the statements 
of Gangoo, Aloo and Mehar in the ‘present 
case, apart from one or two denials, they 
either admit making the statements referred 
to, orsay they do not remember. Nor has 


_ any argument been addressed to me on 


their behalf expressly challenging in any 
particular the accuracy of the record of 
their evidence. Under these circumstances 
I must hold, on the preliminary objection 
of law for the appellants that the docu- 
ments Ex. A in each case are admissible 
and that they are an accurate record of 
what the three appellants stated in the 
trials against Buhar, and the convictions are 
not bad merely on the ground of the 
Magistrate's failure to comply literally with 
the provisions of s. 860. Iam aware that 
the Courts in this country work under 
pressure of time and that the reading over 
of these depositions occupies time which 
delays the disposal of the other work. 
Nevettheless, this Court cannot but repeat 
the language of Jenkins, C. J.,in Jyotish 
Chandra Mukerjee Vv. Emperor (5) and if 


‘other practice prevails, it must be dis- 


continued in deference to s. 360 of the Cr. 
P.C 


[Note: —The remaining portion of the judgment 
is not material for the purposes of this report.—-Hd.] 


K, 8. D. . Appeals dismissed. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No, 342 oF 1924. 
August 19, 1924. 
“Pr eseni:—Mr. Justice Mukerji. 
KALKA-—APPLIOANT 
versus 
EMPEROR RESPONDENT. 
Penal Code (Act XLV of 1860), 8. 426-—Mischie?— 


Trees cut by tenant—Bona fide claim. of right—Pro- 
cedure. 

Accused, a tenant, was charged with an offencé 
under s. 426 of the Penal Code, on the allegation that 
he had cut certain trees which belonged to the zemin- 
dar and which he had no right to cut. It was found 


`- that the title to the trees was a matter of bona fide _ 


contest on the part of the accused : 

Held, that the matter was one for the Civil Court 
to determine and could not form the basis of a 
eriminal charge. 


Criminal revision from an order of the 
Sessions Judge, Cawnpore, dated the Sthe 
April 1924. 

Mr. Saila Nath Mukerji, for dia Appli- 
cant. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—This is one of the cases - 
in which, in my opinion, the Criminal Court 
ought not to have assumed jurisdiction. 
The applicant was charged with an olffente 
under s. 426 of the Indian Penal Codéon thë` 
allegation that he cut certain trees which 
belonged to the zemindar and to cut which 
the applicant had no right. The applicant 
met the case with the plea that the trees 
stood on his own land and that he hada 
right to cut them. I have carefully read’ 
the judgment of the learned Magistrate. 
The whole judgment is based on the ques- 
tion whether the tree has been proved to 
be the property of the zemindar or that 
of the tenant, It is clearfrom this judg- 
ment that what the applicant did, he did 
openly and deliberately. He not only claim- 
ed the trees as his own, but he sold them 
toa third party who has evidently acted 
in good faith and has not been prosecuted. 
A good deal of evidence was adduced on 
either side and the patwari who was ex- 
amined for the land-holder supported the 
applicant. The learned Magistrate found 
that there was some custom in the village 
by which a_tenant could cutatree. But 
he finds that the custom did not extend 
to a sale of the timber cut. This may be 
so or may not be so, “But it dppears to 
me the title to the tree was a matter of 
bona fide contest on the part of the appli- 
cant and the complainant should ° have 
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been referred for his relief to the Civil 
Court.. I “find that it has not been proved 
. that the trees were sold and cut with the 


intention of causing loss to the zemindar, . 


“but in pursuance of a: ‘bona fide claim to 
. the trees and, therefore, no offence of mis- 
chief has been committed, 

I set aside the conviction and sentence 


and order that the fine, if paid, shall be- 


refunded. 


Z. K, Conviction set aside. 


e LAHORE HIGH COURT. . 
CRIMINAL Reviston No. 1612 or 1923. 
March 18, 1924. 

Present:—Mr. Justice. Scott-Smith aed 

Mr. Justice Harrison. 
HARI SINGH AND ANOTHER—CONVICTS 
— PETITIONERS 
-VETSUS 
EMPEROR Rusponpenrr. 

` Arms Act (XI of . 1878), s, 195 (8), Sch. TI, 3 (6)—= 
Sikh wearing sword, ps Ba, guilty of ofence—“ Kir- 
paa’, meaning of. 

By virtue | of Sch. IT, 3 (6) to the Arms Act. 
Sikh possessiag or wearing ons sword cannot be held 
guilty of an offence under s. 19 (f) of the Act. 

Bashhitar Singh v. Emperor, 65 Iad. Oas. 430; 23 
Cr. L. J. 78; 8 P. W. R. 1922 Or.; (1922) A. I. R. (L.) M41, 
referred to. 

The meaning of the word.“kirpan” discussed. 


Petition, unders. 439, Or. P. C., for revision 
of an order of the- Sessions J udge, Rawal- 


pindi, dated the 24th August 1923, varying | 
with 


that of the Magistrate, First Class, 
powers under s.30.of the Cr..P. C., Rawal- 
pindi, dated the 3lst July 1923. 
‘Lala Niamat Rai, for the Petitioners. 
‘The Public Prosecutor, for the Respond- 
ent. 


J UDGMENT.—Hari Singh and Kishan 2 


Singh have both. been convicted under s. 


possession: of swords, and their appeal has 
> been '‘disntissed bý the Sessions Judge. | 
‘The application for revision presented by 
them, has. been referred to a Division Bench 
by Moti: Sazar, J., for the decision of the 
question whether they are exempt in 
virtue of Sch. IJ. 3 (6). 
Sikhs they are entitled to possess one kirpan 
each. They admit that the two. weapons in 
questjon are swords 36 inches in length with 


curved blades, measuring 28 inches, but - 


HARI SINGH Y, EMPEROR, 


`of the two words, 


They claim that as . 


a7 - 


“they contend that the two words “kirpan” 


and “sword” are interchangeable and 
synonymous and, therefore, the provision of 
the Arms Act, which forbids the possession 
of a sword without a license, dogs not 
apply to them as Sikhs so long a they 
only have one such weapon each. 

Counsel for the Crown, on the other hand 
has drawn our attention to the efact that 
both the words “sword” and “kirpan” are 
used in the same Schedule and he contends 
that had they been synonymous, one word 
or. the other would have been selected and 
would haye been. used throughout. He 
relies‘ on the judgment delivered by Le- 
Rossignol, J., and reported as Bachhitar 
Singh v. Emperor (1)in which it was held 
that there was a difference in the meaning 
that “sword” was the 
wider and the more comprehensive word 
and included “kirpan” and that a person 
claimiag: exemption under the provisions 
of. the Schedule must show that the weapon. 

n question was distinguishable from an 


dama sword and possessed the necessary 


peculiarities, whatever “they might be, 
which made acertain type or pattern of 
sword a.kirpan. Some years have passed 
since that judgment was delivered’ and the 
Crown lawyers have apparently not yet 
discovered what are the distinguishing 
features of a kirpan, and Counsel who 
appeared before us was unable to give us 
any assistance beyond asserting that there 
was a difference between the meanings of 
the two words ‘and that the accused must 
beheld to be guilty until and unless they 
discover the unknown differences and can 
explain them to the Court and can prove 
that these differences are to be found in the 
particular weapons owned by them. This 
verges, in our opinion, perilously near to 
throwing the onus of establishing innocence 
on the accused. If there be such a difference, 
and it is known or ascertainable, it should 


“be made public in the notification so that 


19 (A) of the Indian Arms Act of. being in . 
` lar may know exactly wher® they stand. It 


the world at large and the Sikhs in particu- 


is generally believed that a kirpan-ror 
Sikh sword—is or was‘a straight weapon 
with a straight handl and the “miniatures o, 
oremblems, which are made for wearing 
in the pagri, are undoubtedly in this shape, 
but no such distinctioa is claimed to exist 
by Counsel for the Crown, and it is clear 
that no limit has been placed on, the length 
(1) 65 Ind. Cas, 439; 23°0e. L. J. 78, Pe W. R. 1929” 
Or: ‘(1922) AI, R. Œ) ui, = 
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38 
tithe weapon which the Sikhs may wear. 
In Burma such a limit has been .. fixed, but 
beyond the fact that a Sanskrit word is 
used in the notification as opposed to the 
English no attempt has. been made in the 
Punjab to explain or define the exact nature 
of the exempted weapon. In Monier 
William's Sanskrit Dictionary the word is 
defined as meaning a sword or sacrificial 
knife, and go.also in Platts’ Hindustani 
Dictionary the word is treated as naturalised 
into the Urdu language and is shown as 
meaning a “sword.” In-the Punjabi Dic- 
tionary, compiled by Bhai Maya Singh, Mem- 
ber of the Khalsa College Council, a kirpan 
is described asan iron knife kept by Sikhs 
in their turbans.. It has never been con- 
tended that the notification refers to this 
miniature emblem to the exclusion of a 
weapon too large to wear in a pagri. We 
find in Mr. Macauliff’s classical work on the 
Sikh Religion at page 95 of Volume V, that 
the kirpan is described as a sword, and the 
author goes on to explain that the 10th 
Guru directed his disciples to wear the five 
outward and visible signs of their religion 
and also. enjoined on them the practice of 


arms. It is contended with great force | 


that when he so ordered the wearing of a 
sword, he can only have meant that it 
should be a weapon suitable for the pur- 
pose of practising arms and not merely a 
religious emblem, such as was subsequently 


adopted by many people in order to comply ` 


with the ‘letter of the commandment. 
Counsel for the accused attaches great 
value to the communique issued by the 


Punjab Government on 10th March 1922. 


directing officers not to interfere with the 
wearing of swords or kirpans by Sikhs 
provided certain salutary restrictions are 
observed, He relies on this to show that 
whatever the difference may or might be, 
it is not a difference which-Government 


considered of any practical importance, in ` 


that it used both words when issuing the 
directions. Counsel for the Crown objects 
that this.communjque is not admissible in 
evidence. It has not, of course, the force 
of a:notification underthe Arms Act, and 
as giving the opinion ef the Government or 
&ny individual Government Officer it is 
not admissible ‘but as showing the action 
taken by Governntent for, however, long or 
short a time jt doe throw light on the 
position and as such is, in our opinion, 
admissible. . | $ 

-It is established, thgrefore, that the origi- 

e . 
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nal commandment of the Guru directed his 
followers to wear swords and tọ practise, 
arms. ‘The word used for “describing the 
sword was kirpan and may have been so 
selected because it began with a “k.” Itis not 
known whether the kirpan at that time was 
of arecognised shape or size. Im Sauskrit ` 
aud Urdu the word means “sword. There’ 
is popularly supposed to be a distinction, 
in that a kirpan isa sword of a peculiar 
shape, and this distinction, if it’ really 
exists, has hitherto baffled all definition. 
> Until Government in a notification quali- 
fies the -word as used in the Schedule by - 
fixing the length or describing the shape or 
both, the word can only be understood and 
read as meaning asword, and, therefore, a 
Sikh possessing or wearing one sword has 
committed no offence. We accept the appli- 
cation and acquit Hari Singh and Kishan 
Singh. £ i 

Z. K. Appeal accepted, 


ne 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No, 416 or 1924. 
November 7, 1924. 
Present:—Mr. Justice Suhrawardy and. 
` Mr. Justice Mukerji, 
I. G. SINGLETON— APPELLANT 
: ` VETSUS : 
EMPEROR— RESPONDENT, : 
Criminal trial—Repugnuncy in record—Conspiracy. 
trial for—-T wo conspirators-—Separate trials— Acquittal 
of one—Conviction of other, whether sustainable 
English principle, applicalion of - Criminal Procedure 
Code (Act V of 1898), ss. 448, 449—Trial under s. 448, - 
order for—Appeal -against conviction—Order, whether 
can be questioned. f ; 

In the absence of any provision in the Indian Statute ` 
Law the Courts are not bound to follow the rule of 
English Law that repugnancy or contradiction cn.the 
face of the record isa ground for quashing the con- 
viction. [p. 43, col. 2.] | 

Repugnancy in the verdict of the Juryin India is 
not by itself a sufficient ground for quashing a convic- 
tion, and there is no provision in the Cr. P. C. justify- 
ing interference with a conviction on the ground of. 
repugnancy in the record. [p. 43, cols. 1 & 2.] 

In-{ndia, the acquittal’ of one of two alleged con- 
spirators ina subsequent trial does not form the 
ground of reversal of the conviction of the other tried- 
before. [p. 48, col. 2.] . : 

However, if on the merits it is established on appeal 
by the other conspirator, that the evidence against 
him is weak or there are inherent improbaBilities or 
infirmities in the case against him, then perhaps ihe 


t 


- fact that the same witnesses were disbelieved ina - 


subsequent trial may be taken into ccnsidergtion 
[ibid] 
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. An order passed by a Magistrate-that an accused 
should be tried under s. 443, Cr. P. C:, cannot, when no 
steps have besn taken to have it set aside or corrected, 
be eee by the Crqwn at the appellate stage. [p. 39, 
col, ; ` 

Appeal against a conviction by the 
Sessions Judge, 24-Parganas, dated the 19th 
June 1924. < 


. Messrs. J. M, ‘SentGupta, Manuel and 


Babu Brobodh Chandra Chatterji, for the 
Appellant. - 


"Babu Heramba Chandra- Guha, for the 
Crown, © T gh” 


° JUDGMENT. 


Mukerji, J.—Theappellant I. G Single-' 


ton has been convicted by ‘the Sessions 


Judge of 24-Parganas in agreement with. 


on’ 
under ss. 409 and 409/120B of the. 


the unanimous verdict of the 
echarges 
Indian Penal Code and has been sentenced 
to undergo rigorous imprisonment for 9 
months under s. 409, Indian Penal Code, 
no separate sentence having been passed 
under s.409/120B, Indian Penal Code. 


Jur 


The facts of the case alleged against 
him on behalf of the prosecution are set 
out in sufficient detail in the summing 
up of the learned Judge and it will serve 


no useful] purpose by recapitulating them, 


hėre. . The charge under s. 409, Indian 
Penal Code, alleged that on the 27th Feb- 
ruary 1924, the appellant: being’ a public 
servant :in the employ of the Customs 
Department committed criminal breach of 
trust in respect- of 3£ bags of peacock 
feather over which he had dominion as 
such public servant. The charge under 
s. 409/120B, Indian Penal Code, averred 
that on the same date he conspired with 
one Basanta Singh to commit the afore- 
said offence of criminal breach of trust 

The appellant claimed a right of appeal 
‘on matters-of fact as well as on matters 
of law under the provisions of s, 449 (1), 
Or. P.C. That claim was opposed on be- 
half of the Orown. It appears that on 
appearing hefore the Magistrate who held 
the enquiry preliminary to. commitment 
the appellant asserted, his right to be tried 
as a HKuropean British subject, and upon 
that the Magistrate evidently being satis- 
fied that he was one, passed an order that 
he was tobe ‘dealt with under s. 443, Cr. P. 
©. Itis not clear whether this claim on the 
parf of the appellant included a claim to 
be tried according to tha provisions of 
Ch. XXXIII of, the Code, but there is 
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a clear mention of s. 448, Or. P. O., in the 
order which the learned Magistrate passed 
on the occasion. .On behalf of the appel- 
lant it hds been contended that the ap- 
pellant was entitled to be tried “under 
the procedure laid down in Ch. XXXIII 
as the information upon which the case 
against him originated was laid, by Sub- 
Inspector A. T. Halder who présumbly is 
a British Indian subject and that, therefore, 
the case came within s. 443 (1) (a), Cr. P. 
©. In this connection some reference was 
also made to the fact that the appellant 
was committed to the Court of Session 
along with one Basanta Singh and it was 
urged that that would bring the case 
within s. 443 (1) (b), Cr. P.O. On behalf of 
the Crown it was pointed out that the fact 
that Sub-Inspector A. T. Halder was the in- 
formant would not, ‘by reason of the proviso 
to s. 444, Cr. P. C., help the appellant, nor 
the fact that Basanta Singh was a co- 
accused with him in the indictment under 


‘which the -commitment had been made. 


While I entirely agree with the conten- 


tion put forward on behalf of the Crown 
_ in this respect and while also I arn dispos- 


ed to think that the distinction between a 
claim to be tried as a European British 
subject and aclaim to be dealt with under 
the provisions of Ch. XXXIII was not 
properly appreciated by the enquiring 


“.Magistrate, and that there is hardly any 


foundation for the appellant’s claim 
to be -tried- under the provisions of 
Ch, XXXII, I find it difficult to hold that 
that right can at this stage be disputed by 
the Crown, in the face of the clear order 
which the learned Magistrate recorded in 
the order-sheet and which I have already 
alluded to. It'is true that in the order of 
commitment itself the learned Magistrate 
only referred to the fact .that the appel- 


‘lant had claimed to be tried as a European 


British subject and also to the seriousness 
of the offence’ as justifying the course he 
was adopting, but, in my Opinion, it is not 
safe to draw from this the conclusion 
that it was ever intended that the appel- 
lant was not to get the 
order which the Magistrate had already 
passed in his favour. The Crown did not 
take any steps to get the order set asid 
or corrected. I hold, therefére, that “the 
apbellant’s.appeal lies and must be dealt 


“with, on matters eof fact*afid matters 


of law, ag contemplated by s. ‘449 (1), 
Cr. P, Q ° + 


benefit of the. 


Oo 


“40. 


The contentions put forward on behalf 
of -the appellant, shortly stated, are ag 
follows:—~As regards the conviction under 
s. 409/1208, Indian: Penal Code, the pro- 
priety and legality of it is challenged on 
the ‘ground that Basanta Singh with whom 
the appellant was alleged to have con- 
spired was subsequently tried in a trial 
separately held, and in that trial there was 
a unanimous verdict of “not guilty.” in 
favour of Basanta Singh which was accept- 
ed by the Presiding Judge and on that 
verdict Basanta Singh was acquitted, that 
with the acquittal of Basanta Singh re- 
corded as indicated above the fact that the 
appellant conspired with Basanta Singh 
(the indictment in both the trials setting 
out a conspiracy between the two persons 
only and not with others) became a legal 
‘impossibility and, therefore, the appellant 
ig entitled to an acquittal. It has also been 
contended that Basanta Singh was examined 
as a prosecution witness in the case and his 
evidence completely demolishes any theory 
of a conspiracy between him and the ap- 
pellant; and that upon the evidence 
generally the appellaut should be acquitted 
of that offence. As regards the conviction 
under s. 403, Indian Penal Code, it’ was 
argued that the elements necessary to con- 
stitute the offence and the.facts necessary 
to be proved in order to bring the offence 
home to the appellant have not been made 
out upon the evidence on the record. 

.«« ‘In order to deal with the question .of law 
raised in connection with the charge under 
s. 40)/120B, Indian Penal Code, it is neces- 
sary just to state what exactly happened. 

-The usual inquiry preliminary to com- 
mitment was held against the appellant 
as well as Basanta Singh jointly and at 
the conclusion of the enquiry the Magis- 
-trate committed both the persons to the 
Court of Session ‘for trial—Basanta Singh 
under ss. 406/114 and 411, Indian Penal 


Code, and the appellant under s. 409, Indian. 


-Penal Code. In ihe Court’of Session there 
were separate trials of the two persons, pre- 
sumably on the ground that their defences 


were antagonistic. “Sq far.as the appellant ` 


¢%s concerned he was tried, as already men- 
e tioned, on the charge under s. 409, Indian 
Ponal Code, on which he was committed, 
and on a fresh charge, viz., one under s. 
409-120B, Indian Penal Code, which was 
added in the Cougt of Session. The appel- 
lant’s trial vame to an endon the 19th June 
1924. The trial of Basanta Singh .com- 
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menced on the 21st July 1924., He was 
tried on the charge under’s, 411, Indian 
Penal Code, on which he had been com- 
mitted and on’ a charge’.under s. 406/109 
which was framed on amendment of the 
charge under s. 406/114, Indian Penal Code, 
on which also he had been committed, and 
on afresh charge, wiz, one under s. 
406/120B Indian Penal Code., which was 
added. The trial was held by the Assistant 
Sessions Judge of 24-Parganas with the 
aid of a Jury and Basanta Singh was ac- 
quitted as already. stated. The charge of 


conspiracy in both the trials averred in - 


effect that the two persons were the only 
members of the, conspiracy. 

Now, the law in England on this point 
is summarised in Russel on Crinies and 
Misdemeanours, 8th Edition, Vol. Ifpage 152: 
“Asa matter of procedure it would seem 
that if A is indicted and tried alone for 
conspiring with. others, he could be law- 
fully convicted, though the others referred 
to or included in the indictment had not 
appeared or pleaded or were dead before or 
after the indictment was preferred or before 
they pleaded not guilty or were subsequent- 
ly and separately tried. But it is not 
settled whether in cases of ‘separate trials 
of conspirators the acquittal of those tried 
later would avoid the conviction of one 
earlier tried- and convicted for the same 
An-examination of the autho- 
rities bearing on the question is very 
interesting. : 

First of all, there is abundant author- 
ity for the proposition that if an accused 
who is said to he a member of a con- 
spiracy was arraigned and tried alone for 
the conspiracy and was convicted, his con- 
viction would have been good at the time 
and judgment could have been given 
against him although the other persons 
included in the indictment had not -appear- 
ed or were dead or the trial of them had 
been postponed: R. v. Kinnersley (1), R. 
v. Nicols (2), R. v. Scott (8) and R. v. Cooke 
(4). In the case of R. v. Ahcarne (5), where 
three prisoners had heen jointly indicted 
for a conspiracy to murder ‘and severally 
pleaded guilty, but severed in their chal- 


(1) (1795) 1 Strange 193; 93 B. R, 4 


67. 
(2) (1742) 13 East 412n; 12 R. k. 3e8;e 104 E. R. 
429 . 


(9) (1761) 3 Burr. 1262; 97 R. R. 822, 
& E678; 108 E, 
s 


(1) (1856, 5 B&O. 588; TD. 
(5) (1852) 6 Cox C. C. 8, 


R. 


irregular. 
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lenges and the Orown consequently pro- 
ceeded to try*one of such prisoners; it was 
held that- upon ‘the conviction of ‘such 
prisoner judgm¢nt must follow, although 
the others have not been tried, and that the 
possibility of the other prisoners being 
found not guilty (although such a verdict 
would be a ground for reversing the judg- 
ment) is not a sufficient reason for holding 
such’ judgment and all the legal consequen- 
ces of such -conviction ofs such prisoner, 
In the course of the arguments 
for the prisoner in that case the cases cited. 
above were sought to be distinguished, and 
it was contended as follows :—‘“Ahearne 
may be executed and the others may be ac- 
quitted, he will then have been hung for 
a conspiracy with himself, which is ab- 
surd. Again there is a contradiction on 
the fate of the record: ‘he is both innocent 
and guilty; for the others have not been 
found guilty and until they are, his guilt 
is not proved; he is, therefore, innocent and 
yet he is found guilty.”: The Court was 
unanimously of opinion that there was no 
ground on which the judgment in the case 
should be respited or arrested. In the 
course of his judgment, Lefroy, C. J., observ- 
ed that if the application to. respite execu- 
tion be made to the proper authorities it 
would ‘be for them to say if such post- 
ponement should be granted until the result 
of the second trial were known as it might 


$ 


` fail from thè death of a witness, or from 


other circumstances which would | be quite 
consistent with the prisoner's guilt. There 


-are passages in the judgment: which suggest 


that the subsequent verdict of not guilty 


-against the others may be a ground for 


reversing the judgmert of the one tried 
before but it is not expressly stated whether 
such reversal was to be by the Court or by 
the proper authorities who are mentioned 
in one part of the judgment. In the case 


of R. v. Cooke (4), referred to above, Baley, J.,. 


observed: “It is true as stated that an 
accessory cannot be tried before the principal, 
unless by his own consent, but if an ac- 
cessory be tried at his own ‘request before 
the principal, he ‘is-liable to sentence, 
although if the principal be afterwards 
acquitted, the judgment against the ac- 
cessory falls to the ground, in the same 
manner as the reversal of the attainder of 
a principal ipso facto reverses the attainder 
óf the accessory, Hawk P. C. b. 2, c. 29, s. 
40 da). But I think we are not: war- 
ranted in presuming that the other defen- 


e 
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dant in this case will be acquitted.” In 
the same case Littledale, J., observed in 
the course of his judgment: “If the other 
defendant R. B. Cooke shall hereafter be 
acquitted, perhaps this judgment may be 
reversed.” Judgment against an fccessory 
passed during the attainder of the principal 
was held good during the attainder, but 
on reversal of the attainder against the 
principal was said to be “without any writ 
of error utterly cancelled;” for by the re- 
versal of the attainder against the principal 
the attainder of the accessory, which 
depends on.the attainder of the principal, 
ipso facto is utterly defeated and annulled: 
1 Hale, P. ©. 625: Lord Sanchar’s. case (6). 


“Wright, J., in his judgment in the case of 


R. v. Plummer (7) on a reference to this 
case as well as the other cases cited above 
observed as follows :—“It is, however, not 
clearly settled whether in such a case of 
separate trials a subsequent acquittal of the 
other would not avoid the effect of the 
previous conviction of the appellant. So, 
if in the present case the appellant had 
been sentenced, as he might have been, 
‘Immediately upon his pleading guilty to 
the charge of conspiracy, the sentence 
would have been right when passed; but 
it is not certain whether upon the acquittal 
of the other defendants the sentence upon 
him must not have been vacated or treated 
as erroneous, just as judgment against an 
accessory passed during the attainder of the 
principal was good during the attainder, 
but was ipso facto avoided when the 
attainder was removed.” 

The rule of English Law that is now well 
‘settled is that where two persons are 
indicted for conspiring together and they 
are tried together, both must be acquitted 
or both convicted. In Harison v. Errington 
(8),.where upon an indictment of three for 
riot two were found not guilty, and upon 
error brought it was held a “void verdict” 
and it was said to be “like to the case in 
11 Hen. 4, c. 2, conspiracy against tio 
and only one of them ‘is found guilty, it 
is ‘void, for one alone cannot conspire,” 
In R.v. Sudbury (9), where only two out 
of three were fount. guilty of riot, a 
there was no allegation of cum aliis the 


(6) (1612). 9 Co. Rep. ilfa.at p. 119b; 77 E. R 
2 


n (1902) 2 K. B. 339;* 86 L. Tk 836; 71L. J. K.R. 
*R03; 51 W. B- 187; G6 J. P. 647; 20 Cox O. C. 263; 18 
- R. 65 


w (1682) Popham 202: 79 EY R199) 4 
(9) (1796) 12 Mod. 262: 88 13. R. 1309, 
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judgment was arrested. In O'Connell v. Reg. 
(10) was pointed out the legal impos- 
sibility that when several persons are 1n- 
dicted for a conspiracy any verdict should 
be found which implies that some were 
guilty oPone conspiracy and some of an- 
other, In R.v Thompson (11), Lord Camp- 
bell, ©. J., observed: “The acquittal of 
two involves the acquittal of the third. 
Though thet éxistence of this rule was 

` noticed in a series of cases, Lord Coleridge, 
C, J.,in charging the Jury in the case of 
R v. Manning (12), tried in the summer 
assizes at Winchester in 1883, in which an 
indictment. was preferred against the de- 
fendants Manning and Hannam for con- 
spiring to cheat and defraud the prosecu- 
tion, directed them that on that indictment 
they might find one prisoner guilty and 
acquit the other. The Jury returned a 
verdict of guilty against Manning but were 
unable to agree as to Hannam and were dis- 
charged. Upon a rule moved for a new 
trial it was held by Lord Coleridge, C. J., 
himself and Mathew and Stephen, JJ., LR. 
v. Manning (12)), that there had been a 


misdirection. In R. v, Plummer (7) the facts - 


werethese: Plummer, Fenton and Wheeler 
were charged jointly on an indictment 
containing six counts, of which five related 
to obtaining money by false pretence and 
are not material, and the sixth charged 
them with conspiring amongst themselves: 
Upon the five counts relating to obtaining 
money by false.pretence Plummer pleaded 
‘not guilty and’ a verdict of not guilty was 
returned in his favour. Plummer was 


subsequently called as a witness for the 


prosecution against Fenton and Wheeler, 
who pleaded fot guilty to the whole indict- 
ment and were found not guilty upon the 
whole indictment, 
guilty was recorded in favour of Fenton 
and Wheeler, Plummer’s Counsel claimed 
that Plummer could not be convicted and 
punished, but that he should be acquitted. 
The Chairman sentenced Plummer but 
respited the senterfce and admitted Plum- 
mer.to bail pending the hearing of the case 
by the Court for the Consideration of Crown 
qasos Reserved. Wright, J., observed that 
there was much authority to the effect that 


* (10) (1844) 11_ Cl. & F155; 9 Jur. 25; 1 Cox O. O. 
413; Plr. L.R 261; 5 St. Tr. gs.) 1; 8 E. R. 1061; 65 
R 


R59. . a X 
(11) (1851) 16 Q.. B. 832; 20 L. J. M. C. 183; 15 Jur. 
654; 117 E. R. 1100, e 7 
(12) (1883) 12 @. B.D. S41; 53 b. J. M. C. 85; 51L. 
. 121; 32 W, R. 720; 48 J, P536. 
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if Plummer had pleaded not guilty to thé 
charge of conspiracy, and the trial of all 
three defendants together had proceeded 
on that charge and had-resulted in the 
conviction of Plummer and the acquittal 
of the other alleged conspirators, namely, 
Fenton and Wheeler, no judgment could 
have been passed against Plummer be- 
cause the verdict must have been repug- 
nant in finding that there was a criminal 
agreement between Plummer and the others” 
and none between them and him. All the 
learned Judges who heard this case were 
pressed by the rule which had been fol- 
lowed in a long course of decisions that 
because the record of conviction can only 
-be made in the termsof the indictment 
the acquittal and conviction on the same 
record would bė, directly repugnant and 
contradictory to each other, and that the 
record would be inconsistent and con- 
tradictory and so bad on, its face. As 
pointed out by this Court in the case of 
Umadasi Dasi v. Emperor (18), Lord Alver- 
stone, C. J., and Jelf, J., in R. v. Plummer 
(7) considered the objection to be to a 
certain extent technical, but they concur- 
red in the judgments of the other three 
learned Judges because they were, as they 
said, unable to give satisfactory reasons 
for adopting a contrary view, and Mathew 
and Stephen, JJ.. in the case of R. v. Mann- 
ing (12), expressly stated that they afirm- 
ed the principle with great reluctance. In 
fact Lord Alverstone, ©. J., speaking for 
himself and Jelf, J., said in R. v. Plummer 
(7) that in so concuriing they placed great. 
reliance on the fact that there was a joint 
trial on one indictment: charging the 
three defendants jointly with . conspiring. 
together, and not alleging any conspiracy 
with other or unknown persons. In R. v. 
Manning (12), Lord Coleridge, C. J., was 
rather doubtful as to the. propriety of the 
rule. He observed as follows. — Tam by 
no means prepared to say that if the matter 
were res integra, and even in this case if 
there could have been an appeal from 
this decision to some other’ tribunal, I 
might not have adhered to my view, and 
left the point to bə settled: by higher 
authority. But I feel bound by what I now 
understand to be the established rule of 
practice. The earlier cases, it is -trug, are 
stated shortly and without much par- 
“ticularity of detail. It may be, if we had’ 


(13) 83 Ind: Cas. 491; 28 ©. W. N. 1046; 40 O. Lie: 
143; (1924) A. I, R. (0.) 1031; 26 Cr, L. J. 11, 
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all the facts of those - cases, they might : 


turn out. to be less in point than they 
appear to be at present, but still from 
the time of the 14, Hen. 4, it-has been taken 
for granted by the Judges of these Courts, 
that in cases of an indictment for conspiracy 
when two people are indicted and are 
tried together (because different considera- 
tions arise when people are not tried 
together), either both must be convicted 
or both must be acquitted. -That seems 
to have been determined, or, if not deter- 
mined, taken for granted from very early 
times.” | - - 
` . So far then as the acquittal of a cons- 
pirator in a subsequent trial is concerned, 
it is now settled that it forms the ground 
of reversal of a conviction of one tried 
before; on the other hand, ‘the conviction 
° of the,latter is a perfectly good one at 
the time that the judgment is pronounced 
against him, and allthe legal consequences 
of a valid conviction follow from it. As 
for the principle relating to the acquittal 
of a conspirator ‘following from the ac- 
quittal of the other when the conspiracy 
is alleged only amongst the two and in a 
joint trial held in respect of both, it is 
based upon rule of practice and procedure, 
which under the English Law appears to be 
wellsettled, that repugnancy or contradic- 
tion on the face of the record isa ground 
for arresting judgment or annulling a 
conviction, and isa ground on which the 
accused can claiman acquittal. 
The powers exercised by the Court for 
the consideration of Crown Cases Reserv- 
.ed and by the Court’ of Criminal Appeal 


are, under the Statutes under which the said _ 


- Courts act, much larger. than the powers 
conferred on Courts in this country under 
-8, 423 of the Or. P.O, In an ordinary ap- 
peal from an order based on the: verdict of 
a Jury this Court as a,Court of Appeal is 
hound by the provisions contained in sub-s. 
(2) to that section which enacts that “noth- 
ing herein contained shall. authorise the 
‘Court to alter or reverse the verdict of a 
July, unless it is of opinion that such verdict 


is erroneous owing to a misdirection by the’ 


Judge, or to a misunderstanding on the part 
of the Jury of the law as laid down here;” 
but in the present case We are not fettered 
by that proviso in consequence of the ex- 
ception éxpressly made ins. 419, Or. P. C. 
It .has been held by this Court ina number 
of cases that repugnancy in the verdict of 
Jury În this country is not by itself a suffici- 
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. 


there is no provision in the Code justifying 
interference with a conviction on the ground 


‘of repugnancy in the record: Per Eeach- 


croft, J., in Romesh Chandra Banerjee v. 
Emperor (14), Manindra Chandra “Ghoseyv. 
Emperor (15); and inthe case of Umadasi 
Dasiv. Emperor (13); it was held that in 
the absence of any provision in the Indian 
Statute Law the Court is hgt bound to 
follow the rule of English Law that repugn- 
ancy or contradiction on the face of the re- 
cord is a ground for quashing a conviction. 


“ That no doubt isso; but if we were satis- 


fied that a rule was recognized under 
the English Law which was not a mere rule 
of practice and procedure but as embodying 
a principle of natural or substantial justice, 
and there was nothing in the Code in force 
in this country militating against its appli- 
cation here, the powers conferred by s. 423, 
Cr: P. C., would be large enough to invoke 
its application in this country as well, and 
l would not have hesitated to invokethe aid 
of that principle. In my opinion, however, 


mo such thing has been established in the 


present case. The net result of the acquit- 
tal of Basanta Singh was to hold him not 
guilty for all purposes, and so far as he 
isconcerned that verdictcan no longer be 
challenged nor the effect of itin any way 
minimised, no matter whatever the reason 
was that formed the-basis of that verdict or 
that actuated the Judgein accepting it. It 
has no effect so far as the present appellant 
is concerned, beyond suggesting that some 
of the evidence upon which the appellant 
was convicted was, in a different trial of 
another accused person, found to be un- 
worthy of acceptance. That,in my opinion, 
is the highest'at which the matter can be 
put in favour of theappellant. lf on the 
merits ‘itis established that the evidence 
against the appellant was weak or there 
were inherent improbabilities or infi: mities 
in the case against him then perhaps we 
may take into consideration the fact that the 
same witnesses were disbélieved—if we are 
sure that they were agtually disbelieved— 


-in asubsequent trial. At-least;that was what 
“was done by the Court of Criminal Appeal ine, 


England in the case of George Baker v. Rex 
(16) which set aside a conviction of the priso- 


(14) 23 Ind Cas. 985; 410. 350; 98 C. W. N. 498; 15 
Oy. L. J. 885. baa 
(15) 23 Ind, Cas. 1002; 41 C. 75% 18 G, W' N, 580; 15. 
J. 402 . 


Or. L. J. 402. . 
(16) (1914) 9 Cr. App. Rep™136 
- ` z 
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ner on a certificate granted under the Act 
for the reason that the prosecution had been 
disbelieved in a subsequent trial of another 
person fora similar offence. In that case 
Ridley. J., thought fit to quash the con- 
viction as on the whole theeconviction was 
unsatisfactory. Speaking of the logic of 
- the course he observed: “It is not possible 
to say that dogigally that is a` reason why 
fhe verdict should be interfered with, but 
the conviction is somewhat unsatisfactory.” 

‘Turning now to the merits,. so far as the 
charge of ¢ conspiracy is concerned, “Basanta 
. Singh, the alleged co- conspirator, was ex- 
amined as P, W. No. 18 in thé case. Basanta 
Singh was, at the time when he was so exa- 
mined, awaiting his trial, having, as already 
stated, ben committed for trial jointly 
with the appellant. ‘It is difficult to ap- 
preciate the object of examining Basanta 
Singh asa witnessin the case ‘and I am 
unable to conceive what evidence ‘the -pro- 
secution could reasonably expect to get 
from him., Basanta Singh himself objected 
to'be so examined and his examination was 
also objected to by learned Counsel for the 
appellant. The prosecution insisted on the 
examination of the witness and the Court 
explained to him the provisions ofs. 132 of 
the Indian Evidence Act and he was. exa- 
mined: The witness-gave the whole case 
- of conspiracy away; nothing less could, -I 
think, be reasonably expected of him, bé 
- the prosecution case true or false. In my 

opinion, it was an injudicious step for. the 
" prosecution to. take; but in. view of the 
other evidencein the case which had already 
been adduced and the fact that even after 
the examination of Basanta Singh the pro- 
secution went on examining other witnesses. 
in support of the charge of conspiracy, I 
am -of opinion that the prosecution ‘never 
meant to abandon that charge. -It cannot 
be gainsaid that this procedure was likely 
to‘embarrass the appellant to.a certain ex- 
tent, for the prosecution could examine 
. Basanta Singh as a. witness on their be- 
half” only by putting. him forward as a 
.witness of truth; butejudging from the - 
course of the trial ahd the statement ‘filed 
| oy the appellant at the close of -the -trial 


“yon the 18th June 1924 it does not appear 


that he was in any way misled. 

A’ to the evidence in seipport of the charge 
relating to the cohspiracy, we start with the, 
fact admitted by, the appellant that he took 
delivery of thé bags at the Baliaghata Rail- 
way Station, and had fhem ae jnto hand- 
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carts for the purpose of taking them to the - 
Customs Office. What happened then, ac- 


-cording to him, was that he found an empty 


lorry and asked the driver Whether he would 
take them to the Customs House. and ‘the 
man agreed, upon which the appellant paid | 
him Rs. 10, that the appellant ‘went for a 
taxi for himself and when he came back 
he found that the lorry had left, that he. 
then searched for the lorry and even went, 
to Howrah and Kidderpore but could find 
no trace of it. The driver of the lorry. 
Banamali Das has been examined as, P. W.7 
No. 10in the case. He was not able. to. 
identify the appellant as the Sahib in 
whose presence the bags were loaded on his 
lorry; butthat he was the driver and the. 
appellant was the Sahib in question admits” 
of no doubt, for on behalfof the appellant: : 
the following question .was put fo the 
witness and the following answer obtained: 
“Q—I putit to you that the Sahib said go 
and take the goods to the Customs House, | 
I am coming in a taxi. A.—No.” So the fact - 
that the witness is not able to, identify - 
the appellant doesnotat all matter. The 
évidence which this witnesshas given and 
which, in my opinion, there is absolutely no 
reason to disbelieve clearly and conclusively 
establishes the charge of conspiracy as 
against’. the appellant. He says- that 
Basanta Sin gh had booked an order for the ` 
lorry (which upon the evidence: of Mr. 
Sherman. P. W. No. 13, appears to have. 
been booked at about 5- 30 P. M. about which 
time the witness said he was inclined to be 
confident), that the Superintendent of the 


, garage told him that the lorry was to, take. 


some jute from Sealdah Railway Station to 
Bhowanipur, that he started with Basanta ` 
Singh from the garage at about 8 p.m. that | 
under the directions of Basanta Singh he’ 
waited near the Baliaghata Railway Station, 
that’ at about 10 p.-m., the bags wére put 
into the lorry, and during the loading the. 
Sahib remained - standing 12or, 14 cubits 
away. What happened then may better.be - 
described in the words of the witness him- f 
self: — < 

“Later on "Basanta Singh turned up. 
The Sahib left. Basanta Singh said that 
the goods belonged, to the Sahib and he 
would direct me as to where the goods were 
When the coolies were, 
tying up the goods the Sahib turned up.. 
He said, ‘thik hai.’ I said ‘yes. He walk: 
edaway. 1 asked the Sahib in Hindusthani 
when are è the goods to be taken, The Sand 
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baid at 10 dór 11. I asked him, ‘to-night’ or 
‘to-morrew:’ He. said; ‘to-morrow.’” I can 
bee nothing on-which I may say that the. 
witness did not, deposé truthfully as to 
- what occurred.: Then there are certain 

circumstances which cannot be overlooked. 
The appellant upon his own statement knew 
that the goods had not arrived at their 
proper destination, that. night, and he 
made a - fruitless’ search for the same at 
different places; but he did not inform the 
Police or the Customs Authorities. The 
next morning he arrived at the thana after 
the bags had been seized and claimed the 
bags as his, but did not tell the Police the 
story asto how the bags had been diverted 
or make any complainton that score. He 
moved the Assistant Commissioner and 


_ having.succeeded in getting them back 


quietly deposited them in the Customs 
House godown without making any men- 
tion of what had happened to any body. 
The explanation which he has offered as to 
how he came to spot out the Bhowanipur 
thana as the place where the goods would 
be found does not bear scrutiny, and the 
explanation which he offers for not men- 
tioning the matter to his superiors or to the 
Police seems to be absurd and points in- 
evitably to a guilty conscience. ‘These are 
but a few of the many circumstances which, 
in my-opinion, point unmistakably to a 
conspiracy between him and Basanta Singh, 
the object of which was to wilfully suffer the 
latter to commit the offence of criminal 
breach of trust in respect of the goods. 
The conviction of the appellant under s. 
409/120B, Indian Penal Code., is, in my opin- 
ion, amply supported on the evidence and 
is unassailable. > ; 

As for the substantive offence under s. 


409, Indian Penal Code, for which also the. 


appellant has been convicted, I am of 
opinion that the prosecution has not suc- 
- ceeded in proving the elements requisite 
to constitute that effence. One of -essen- 
tial facts that they have-got to establish is 
that the bags did actually contain peacock 
. feather at the time when the appellant 
came to have dominion over them. It is 
true that in his report the appellant stated 


he had seized 34 bags of peacock feather, - 


- but the evidence of -tlfe witnesses, which 
has all been fully discussed before us, shows 


‘that Only one bag was opened and found’ 


to contain peacock feather and there is no 
positives evidence as to the contents of the 
otler bags at the time when. appellant took 
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charge of them. There is no clear evidence 
that the condition of the bags when they 
were found by the Police was not the same 
as it was when they were in the charge of 
the appellant. Itisno doubtnot very likely 
that the one solitary bag which tle appel- 
lant chanced to8pen would contain peacock 
feather and all the others would contain 
chaff; but to sustain a conviction for erimi- 
nal offence all the necessary facts must be 
strictly proved. In my opinion, the offence 
under s. 409, Indian Penal Code, has not 
been proved beyond doubt. 

„I would accordingly set aside the con- 
viction of the appellant under s 409, Indian 
Penal Code, and affirm the conviction under 
s.409/120B, Indian Penal Code. 

As to sentence the learned Judge con- 
sidered the recommendation of the J ury for 
a light sentence, and taking into considera- 
tion all the facts and circumstances sentenced 
the appellant to undergo rigorous imprison- 
ment for nine months. I am not prepared 
to say that the sentence is severe. 

I would accordingly dismiss the appeal 
subject to the modification that the convic- 
tion of the appellant under s. 409, Indian 
Penal Code, is to be set aside, and the sen- 
tence passed upon the appellant should be 
allotted to the conviction under s. 490/120B 
Indian Penal Code. - 

The appellant will surrender to his bail 
and serve out the sentence, 

Suhrawardy, J.—I agree in the able 


and learned judgment of my learned 
brother, 
N, H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 976 oF 1924. 
December 19, 1924, 
Present:—Mr. Justice Walsh and 
Mr. Justice Sulaiman. 
RAMZANI AND ANOTHER—APPELLANTS 

n versus, 
EMPEROR—RESFONDENT 
Penal Code (Act XLV of 1860), s. 99—Right 9? 

private defence of kody, extent of—-Person in immi-a 
nent danger of attack from loaded weapon, position 
of. hi 
Persons who have reason togfear that a man is 
»going to attack them with a loaded weapon are 
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Persons who go out on a perfectly peaceful and law 
ful mission with the fear and certainty of being 
interfered with by.a person: with a loaded weapon, 
with imminent risk to themselves, and who arm 
themsalves in order to defend themselves in case of 
attack, cannot be regarded as rioters at all, and if they 
are actually put in danger of being attacked and use 
their weapons to forestall the atsack and to defend 
themselves, they cannot be held to be guilty of any 
offence. [p. 47, col. 2.] > 

ueen-Empress v. Prag Dut, 20 A. 459, A. W.N 
ass) 117; 9 Inds Dec. (N. s.) 654, distinguished. 

The mentality of a man who is confronted with 
imminent danger of an attack from a loaded weapon 
cannot be weighed with golden scales. In such a 
situation he is entitled to defend himself by the 
yeadiest means which suggests itself at the moment 
and is not bound to consider with expert nicety what 
he ought to doin order to avoid the attack so as to 
cause the least possible injury to his assailant. [p. 48, 
col, 2; p. 49, col. 1.) 


Criminal appeal from an order of the 
Additional Sessions Judge, Bareilly, dated 
the 15th November 1924. ar 

Messrs. Nehal Chand and Shabd -Saran, 
for the Appellants, _. : 
` The Government Advocate, for the 
Crown. f 


JUDGMENT.—In this case two men 
` appeal, one Ramzani against a conviction 
for murder and one Shafiq Ahmad against 


a conviction for rioting, he having been- 


found. to have been the ring leader inan 
undoubted fight. -Seven other persons were 
put upon their trial, Six of them were con- 
victed and sentenced and have not appealed 
and. one Bashir was acquitted. But in the 
view which we take of this case it is not 
necessary to go intothe question of differ- 
entiating between the cases of the various 
accused, We propose to take a` broader 
view of the mattera great deal of which is 
sufficiently clear. Ina group of villages or 
hamlets in which there are rival zemindars 
and apparently rival factions Musammat 
Mango was a tenant of two brothers Usman 
and Sultan who lived at a village named 
Malpur a mileaway. Sultan was the man 
who was killed. Musammat Mango is the 
woman over whor the trouble began. She 
was living with the wife of her nephew who 
had been sent to jail, and there is no doubt 
that for some reasons, which it is unnecessary 
to pursue further, these two women had 
*made up their minds to ‘leave the house 
where they were living and give up their 
tenancy under the zemindar. For this pur- 
pose they made arrangements with Ram-* 
zani, the mans. whb has been convicted of 
murder and who lives in another village 
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‘about the same distance away and in an- 


other zemindari, andhe colleeted two carts 
and a large body of men carrying lathis 
to go to Musammat Mango's village to 
remove the women and their goods, ‘There 
is no doubt that in going as they did, they 
showed that they anticipated tHe possi- 
bility of an attack which might compel 
them to defend not only the women but 
themselves. The party as it proceeded on 
its journey, might toa stranger have pre- 
sented the appearance of a small armed 
force, but in itself-there would be no harm 
in that. The learned Judge says that the 
party was admittedly quite beyond the 
necessity of the occasionifit had goneon . 
a peaceful mission or no resistarice was 
apprehended. This is not quite a correct 
statement of the position. It was beyond 
what was necessary unless it had reason to 
fear interruption or attack, “The event 
showed that it had good reason to fear 
interruption or attack, but it was engaged 
in a perfectly lawful purpose and was a 
lawful assembly, Ramzani had a perfect 
right to go with as many men as he pleased 
to take the women away. Neither Sultan 
nor his brother had any right to prevent 
it, nor any reason to be present there, and 
if they had not interfered the party would 


‘have gone to the village and* back and 


quietly removed the women and their goods, 
We, therefore, start with this fact establish~ 
ed that they were a lawful assembly en- 
gaged in alawful purpose. Ona careful 
examination of the evidence for the de- 
fence we have come to the conclusion that 
the account of the matter given by them 
and their witnesses is much more trust- 
worthy than that of the prosecution wit- 
nesses. We are fortified in this view hy 
the opinion of the learned Judge: formed 
about the place-where the fight ultimately 
took place. Except for the purpose of 
testing the credibility of the witnesses the ` 
place ‘is quite immaterial. The Judge 
thinks that the witnesses for the defence 
were telling the truth about this, and it 
is obvious that there was no motive for 
them to state an untruth about the place; 
while the Judge has pointed out that the 
prosecution had a motive for altering the 
place, which they did. There is no doubt 
that Sultan appeared upon the scene either 
with or without his brother and with an 
appreciable number of companions. Tha 
first report made by his brother sukse- 
quently is a- very disingenuous document, 
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- Police 


` attack upon what he knew 
.the other side, 
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in which, reading between the lines, it is 


easy to see that the author of the report is > 


carefully avoiding awkward circumstances 
from the point of view of his brother and 
preparing the way for meeting the case 
which ‘he knows is going to be raised by 
the defence. He goes so far as to start by 
saying that the Police wereat the bottom 
of the whole thing, that he does not 
trust the Police to make an honest investi- 
gation and that the other persons from the 
other side who had reached the thana.be- 
fore him were on familiar terms with the 
and that was why they were there, 
thereby carefully laying the ground for an 
was coming from 
t The learned Judge has also 
laid great stress upon the fact that several 
of the prosecution witnesses brought into 
play a new story on the vital question of 
what S@ltan was doing . when he was stab- 
bed, which they had not told before the 
Magistrate and which by’ an obvious con- 
cert they had omitted before the Magistrate. 
and introduced at the trial. There are 
other circumstances: which it is unneces- 
sary to mention in a ‘long and com- 
plicated case of this kind which are 
only too’ common when two parties are 
engaged in a fight and which ‘shake one's 
faith in the prosecution witnesses. It is 
sufficient to say that they are by the two 
circumstances already mentioned very 
discredited. But as to whether the accused 


‘and their ring-leader Shafiq Ahmad ever 


became an unlawful assembly the ques- 
tion of the credibility or otherwise of the 
evidence is of very little importance, be- 
cause on the admitted circumstances we 
think that the learned Judge has gone wrong 
in misunderstanding the true rule about 
self-defence. The outstanding feature of 
this part of the case is that Sultan carried 
a loaded gun. The fact thatit was loaded 
is placed beyond controversy. The only 


“man who tried to say that it was not gave 


a futile reason for his belief and obviously 
did not want to say much - about it, but 
one of the prosecution witnesses admits 
that Sultan had a belt of cartridges round 
his shoulder and that it remained in that 
position after he had been felled to the 
ground. The gun waseseized by the ac- 
cused party and taken to the thana and 
contained one cartridge which had not been 


fired, .and an empty barrel from which a- 


cartridge had been fired. Those cart- 
ridges could only have got into the gun 


RAMZANI V, BMPBROR, 


47 


whileit was in the possession of Sultan. 
But whether it .was loaded or whether it 
was not, for the purposeof this question 
it is quite sufficient thatthe party protect- 
ing the ladies thought it might be. Their 
very conduct in going with a la»ge body 
of mėn when tWo would have been ordi- 
narily sufficient as the learned Judge says 
is the strongest evidence of the existence 
of danger, and having gone there under 
circumstances which might threaten dan- 
ger the appearance of the zemindar cn 
the scene with a gun which they believed to 
be loaded, and supporters with him would 
justify prompt-action, Under such circum- 
stances it must be remembered that if 
the men had run away they would have 
left the women and their goods at the 


“mercy of the zemindar and the whole ob- 


ject. of the expedition would have been 
defeated. Men who have reason to fear 
that a manis going to attack them with a 
loaded weapon are entitled to attack him 
first and to use force in order to destroy 
his power of attack or take the weapon from 
him. This isnot a case such as that well- 
known authority in Queen-Hmpress v. Prag 
Dut (1) in which two bodies of men are 
determined to vindicate their rights by un- 
lawful force and go out to meet one another 
with the intention of enforcing their rights 
or supposed rights by show of criminal 
force, in which case the question of self- 
defence does not arise. This isa case of 
men who went ott on a perfectly peace- 
ful and lawful mission with the fear that 
they might be interfered with and confront- 
ed with the certainty that they were going 
to be interfered with and with imminent 
risk to- themselves from a person with a 
loaded ‘weapon. Under such circumstances 
we thinkthat they were never rioters at 
all and all that they did was acting reason- 
ably in defence of themselves and the 
women who formed part of their party. 
Whether Sultan ever intended to shoot any 
one of them is another matter which is 
relevant to the appeal ofeRamzani, but so 
far as the appeal of Shafiq Ahmad is con- 
cerned we hold that*he haselearly estab- 
lished the right of self-defence, even if he 
was there, on the showing of the prosecu- 
tion evidence itself; and that the same must 
apply to all the accysed who were cor 
victed of'rioting, and under ss. 439 of. the 
Cr P. O. acting in revision we deal with 


(1) 20 A. 459; A, W. N.e (1898) 117; 9. Ind. Dec 


(x, 8.) 654, a 


[e] 


a 


of 
48 
their casès to avoid the necessity of any 
further delay or appeal and direct that they 
all be.acquitted and discharged. f 
With regard to the case of Ramzani it 
stands on an entirely different footing, and 
it is thés. If after Sultan had been legiti- 
mately attacked and felled tothe ground 
he was wilfully and maliciously stabbed 
todeath by Ramzani it would be a clear 
-case of mbunder, If, on the other hand, the 
stabbing’ took place in the circumstances 
desciibed by the witnesses for the accused 
he equally was acting, although in a sepa- 
rate and isolated transaction, in: defence 
ofhis own person. His case, was admirably 
presented to us by Mr. Shabd Saran .who 


` dwelt appropriately upon the really astonish= ` 


ing -clearness with which ‘the accused 


“himself and five witnesses for the defence ~ 


described what Sultan was doing at the 
time he was -stabbed. Ramzani is per- 
fectly clear and it is unusual to find an 
aécused. person unless in an honest case 
of self-defence, stating what would other- 


wise be sufficient for convicting him of, 


“murder. He says that Sultan had fired a 
shot. .We are satisfied that this is proved. 
One barrel had been fired when the gun 
‘reached the Police Station. The evidence 
of Ismail Jan, who may ‘possibly be friendly 
. with the accused but whose evidence ap- 
pears to be straight-forward, gave a des- 
cription which leads us to think that the 
hurt on Kamua might have been due toa 
glancing shot grazing the top of his head 
as the buck-shot separated from the mouth 
- of. the barrel, Kamua being at that time 
at a distance of some 10 to 15 paces from 
the gun. The learned Judge has failed to 
appreciate the strength of the circum- 
stantial evidence that this wound was 
caused from ashot of agun. It is diff- 
cult-to conceive, and it has not been 


seriously suggested, that Kamua was able. 


to produce the abrasion, which was upon 
his head and which the Doctor subsequently 
‘saw although he thought it was “not due 
to a gun-shot wound, on his way to the 
thana. It is of ‘course possible but it.is 
far from being establtshed and it does corro- 
borate the view which we are inclined 
to take and which the learned Judge does 
' not seem to have appreciated that if the 
attack by Sultan took ‘place away from 


the .abadi when the carts were moving,. 


Sultan fired the gunin the direction of the 
< party withaut ®tending to hit anybody, in 
the hope of frightening them off and taking 


. 
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possession of the carts and the women. 
It is avery common mode of attack both 


by dacoits and also by other persons who 
are concerned in removing an obstacle of 


unarmed men to fire a gun in the airor. ` 


in their direction without hitting them in 


order to frighten them off. It is absurd to ` 


suppose that Sultan who wasan expert shot 
could not havehitanybody if he so wanted 
but it happened that a particular shot grazed 
the head of one of themen. Wearesatisfied 
that the prosecution witnesses who say 
that no shot was fired are telling a delibe- 
rate falsehood. The fact that one shot 


had been fired is a matter of vital import- “' 


ance. in the consideration of Ramazani's ' 


case. 
fence witnesses, as Mr: Shabd Saran asked 
us to do, we find that they tell a plain 
and apparently unvarnished tale which 
differs in just those small details “with re- 
gard to which variations must arise, when 
people see the same thing from a different 
angle and at different moments of time, 


but which dispose of the suggéstion that ~ 
they are repeating a lesson which hasbeen , 


carefully coached and they present a pic- 


“turé which to our mind is ‘probably very 


near the truth, namely, that the party in- 
stead of being driven off on the firing’ of 
the gun divided itself up leaving some of 
the men to go offwith the carts and the 


‘women and the others running back. to 


dispose of the assailant with the gun which 
they effectually did. 


stepped back 5 or 6 paces. He was then, 
if this is true, in a somewhat hot corner 
and, according to the evidence which seems 


‘to us very natural, he raised his gun and 


took aim again, this time, no doubt, appear- 
ing to be even more threatening than he 


When we come to examine the de-. 


é They all say. that 
while the lathi fight was going on Sultan . 


was before. He may not have intended. 


to fire. If the evidence” 
time to shoot Ramzani through the head, 
but he, did point what they knew then was 
a loaded gun which had once been fired, 
direct at Ramzani. We say nothing by 
way of justification in general of the use 
of aknife, but if under the circumstances 


is true he had. 


we come to the conclusion that Ramzani ' 


was entitled to do anything that was open 
to him at the moment to save his own 
life we are not prepared to say, even if 
he had hold of the knife and stabbed it 
at the abdomen ashe admits having done, 


that,he was not acting reasonably ir his 


own defence: One ought not to weigh the 
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mentality of a man in a crisis of that sort 
with golden scales, -Whether an expert 
would try tostrike away the gun with a 
lathi. or kick the fellow in the stomach 
before he could shoot, or adopt other 
alternatives, it is difficult to say; but 
taking a broad view we are unable to say 
that the act done by Ramzani on that occa- 
sion was notone legitimately and reason- 
ably done in his own defence. His appeal, 
therefore, must succeed‘and he is entitled to 
be discharged. 


The resultis that the appeals of Ramzani 


and Shafiq Ahmad are allowed, their con- - 


victions and sentences are set aside and 
they are acquitted and discharged. Their 
bail-bonds are also discharged. i 

Padna, Kamua, Roshan, Kallan, Bahadur 
and Fatua who have not appealed are also 


@ntitled tg an acquittal and must be dis- 
charged. 


Z. K. €N. H. Appeals accepted. 
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MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 836 or 1923. 
(CRIMINAL Revision Petition No, 668 oF 

1923.) i 
September 3, 1924. 
Present:—Mr. Justice Madhavan Nair. ` 
In re KUTTI GOUNDAN AND ANOTHER— 
Accusep Nos, 1 AND 2—PETITIONERS. 


Criminal Procedure Code (Act V of 1898), ss. 110,` 


112—Preliminary notice, contents of—Vagueness of 
notice, whether can be cured—Proceedings, whether 
can be taken jointly against several persons. 

A notice under s. 112 of the Or. P. C. must contain 
- something more than a reproduction of the clauses of 

the section. There should be sufficient indication of 
the:time and place of the acts charged and sufficient 
details must be given which would enable the accused 
to know what facts he has to meet, though it is not 
necessary to give in the notice a list of the witnesses. 
The accused is entitled to be told the nature and the 
extent of the information on which the Magistrate 
intends to bass the action against him. Tt is that 
communication that is expected to enable the accused 
‘to summon witnesses on his side. Therefore, if the 
substance of the report made to the Magistrate is 
not clearly disclosed, and the acsuéed is not informed 
ofthe charges and of the nature of the evidence that 


he is to rebut, the proceedings cannot be regarded as 
legal. [p: 50, col. 2] s 


. The issue of a notices under s. 112 of the Cr. P. G.. 


is not a formal “matter, it is a judicial act to be 

exercised, after due consideration of the «materials 

placed.before him, by the "Magistrate. The object of 

phe notice is*to enable the accused to prepare his 

defenceand to summon witnesses on his side before 
é . Š 
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_ the actiial trial commences, and this being so, an 
explanation of the prosecution cass by the Prosecut- 


ing Inspector at the commencement cf the trial will 
not be sufficisnt to make up for the vagueness of the 
notice and will not amount to a compliance with the 
strict provisions of law contained in s. 112 of the 
Cr. P. C. [p. 51, col. 1] ie ó 

Proceedings under s. 410 of the Cr. P. C. should be 
confined tó the case of one accused alone unless the 
case of the prosccution is that he has a confederate 
or a partner td whom all tlis evidence is equally 
applicable. [p. 51, col. 2.) ens 

In no case can proceedings under s. 110 (f) of the 
Cr. P. O. be taken jointly against several persons. 


. Goid] 


(Case-law referred to.) 

Petition, under ss. 435 and 439 of the Cr. P. 
C., 1898, praying the High Court to revise 
the judgment of the Gourt of the District 


- Magistrate, Coimbatore, in Criminal Appeal 


No. 10 of 1923, preferred against an order 
of the Court of the Sub-Divisional First 
Class Magistrate, Coimbatore Division, in 


_M. ©. No. 1 of 1923. 


Dr. S. Swaminathan, for the Petitioners. 
The Public Prosecutor, for the Crown. 


ORDER.—This is an application to 
revise an order passed against the petition- 
ers, under s. 110, cls. (d), (e) and (f) of 
the Cr. P. C., binding them over to be of 
good behaviour for three years by execut- 
ing a bond eachin the sum of Rs. 3,000 
with two sureties each for Rs. 1,500 as being 
habitual extortioners and oppressors of their 
fellow-villagers. Proceedings were first 
taken against them under s. 107, Cr. P. O., 
but these were dropped on the 5th of Janu- 
ary 1923 and apparently on the same day 


` the proceedings which form the subject- 


matter of this revision were started against 
them on a fresh petition. A preliminary 
notice under s. 112, Cr. P. C., was sent to 
them on or about the 10th of January 1923. 
A joint enquiry against both the petitioners 
was then held and the order complained 
against was passed by the Sub-Divisional 
First Class Magistrate of Coimbatore and 
this has been confirmed by the District 
Magistrate. 


Dr. Swaminathan who argued the case at 


- great length has attacked this order on two 


grounds, namely, (1) thdt the proceedings are 
vitiated on the ground that the notice 
served upon the petitioners under s. 112 
does not comply with the provisions of the 
Cr. P. C. inasmuch as if is very meagre and 
does not contain sufficient details regarding 
the charges brought against them and, in 
consequence, the petitiontre have been ° 
handicapped in théeirdefence and (2) that 
e 2 ki 
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vue trial of the petitioners jointly has also 
in the circumstances of this case consider- 
ably prejudiced them. f i; 

I now proceed to consider these grounds 
separately. The notice served upon the 
petitioners runs thus:—“Whereas it has 
been made to appear to me that you within 
the last 18 months at Malamachampatti and 
its neigbbourhood have been oppressing 
people with your illegal exactions, and 
have been’ a menace to the security and 
safety of the villagers owing to your wn- 
lawful acts and have been consequently 
committing and abetting the commission of 
offences involving a breach of the peace 
and are so desperate and dangerous, as to 
render your being at large without secur- 
ity hazardous to the community you are 
hereby required to show cause why you 
should not be ordered to furnish security.” 
When the case came on for hearing, the 
petitioners took the objection “that the 
notice served upon them in the‘above case 
is not in accordance with s. 112, Or. P. ©., 
in that it does not give the substance of the 
information against them and that the 
accused are, therefore, not ina position to 
meet the charge against them in the way 
they are entitled to.” On this being 
brought to the notice of the Court, it 
appears from the records that the Prosecut- 
ing Inspector of Police explained the case 
for the prosecution and the Magistrate made 
a note that “Every facility will be given to 
enable the counter-petitioners’ 
know the detailed information deposed to 
by each ‘witness before they are cross-ex- 
amined.” It is obvious that the note of the 
Magistrate just mentioned has nothing to 
do with the objection raised by the peti- 
tioners as the latter refers to defects in the 
notice and the note refers to facilities to 
be given to the petitioners for knowing the 
evidence of each witness. The learned 
District Magistrate himself has stated in 
para. 5 of his judgment: “It is true 
that the preliminary order under s. 112 
is very brief and does not contain details 
of the case *proposed to be proved;” 
but this defect did not seem to him to be 
of any importante in view of the fact that 
at the beginning of the trial, the case was 
explained to the petitioners by the Pro- 
secution Inspector of Police who appeared 
*for the prosecution. In this Court the 
learned Pubic Prosecutor has not stated 
that the notice gives full information, ‘but 
his contarititn has been that the substance 
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of the information which they were entitled 
to under s. 112, Cr. P. C., was given in the 
notice and the defect; ifany, was cured by 
the explanation given by the Prosecuting 
Inspector at the commencement of the 
trial. The records make it clear that, at the 
time when the notice was sent, the Police 
had more or less complete information 
against the petitioners at their disposal 
and the vague description - given in the 
notice cannot in any sense be said to bea 
substance of the available information. As 
pointed outin Kripasindhu Naikov. Emperor 
(1), “ notices under s. 110, Cr. P. C., must 
contain something more than a re-produc- 
tion of the clauses of the section. There 


should be sufficient indication of the time 


and place of the acts charged and sufficient 
details which would enable the accused to 
know what facts he is to meét,...... though if is 
not necessary to give a list of the*witnesses.” 
The notice given to the petitioners in. the 
case reported as Kripasindhu Naiko v. Em- 
peror (1), is very simildr to the notice in the 
present case; In Inre Nagireddy Kondareddy 
(2) it was held by Abdur Rahim and 
Napier, JJ., that a notice which did not at 
all state when the threats complained of 
were uttered, who are the persons who were 
threatened and when the apprehension of a 
breach of the peace arose was vague and 
bad in law. In In re Kottamiddu Ranga 
Reddi (8), after stating that it is of the 
utmost importance in cases of this descrip- 
tion-that the first information should be 
clear and specific, the learned Judges 
observe: “The accused is to be put on his 
trial on information received behind his 
back. In thecase of a complaint, the accus- 
ed may be entitled to a copy, if he applies 
for it, but inthe case of an information of 
this kind, which ex necessite is a confiden- 
tial one, the accused is entitled to be told 
the nature and extent of the information on 
which the Magistrate intends to base the 
action against him. It is that communica- 
tion that is expected to enable the accused 
to summon witnesses on his side. There- 
fore, if the substance of the report made to 
the Magistrate is not clearly disclosed, and 
the accused is not informed of the charges, 
of the nature of the evidence that he is 
to rebut, the proceedings cannot be regard- 


(1) 47 Ind. Cas. 277; 8 L. W. 461-at p. 467; (1918) 
M. W. N. 751; 19 Cr. L. J. 905. 

2) 41 Ind. Cas. 990; 41 M. 246; 18 Cr. L. J. 878. 

3) 55 Ind. Cas. 722; 43 M. 450; 38 MeL. J. 97; 11 L, 
W, 831; 21 Or, L. J. 354; (1980) M, W, N, 298 : 
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ed as lezal.” Having regard-to this obser- 
vation, it must be held that the notices to 
the petitioners issued in this case do not 
contain the necessary information required 
under s. 112, Gr. P. ©. The question is 
whether the explanation of the case at the 


beginning of the trial by the Prosecuting. 


Inspector of Police is sufficient to make up 
for the disadvantages under which the 
petitioners laboured owing to the vague- 
ness of the notice. In view of the fact-that 
the object of the notice is to enable the 
accused to prepare for his defence and ta 
summon witnesses on his side before the 
actual trial commences, I do not think an 
explanation of the prosecution case by the 
Prosecuting Inspector at the commencement 
of the trial will be sufficient to make up 
for the extreme vagueness of the notice 
and will be a compliance with the strict 
provisions of law contained in s. 112, Cr.-P. 

The issue of a notice is-not a formal 
matter, it isa judicial act to be exercised, 
after due consideration of the materials 
placed before him, by the Magistrate [see 
Kripasindhu Naiko v. Emperor (1)]- and, 
therefore, the defects in the notice cannot 
in any way be remedied by explanations 
given by the Prosecuting Inspector at the 
time of the trial. I, therefore, hold that 
the notice issued to the petitioners in this 
case was bad in law. . 

The second argument urged on behalf of 
the petitioners is that they have been con- 
siderably prejudiced by’ their joint trial. 
Evidence relating exclusively to the nefa- 
rious acts of each of the petitioners have 
been let in this case in addition to the 
evidence regarding the events in which it 
is alleged that they were associated toge- 
ther, and the Magistrate has come to his 
final conclusion ona consideration of the 
entire evidence thus introduced into the 
record against both the petitioners. The 
` dangers resulting from such a procedure 
have been very well pointed out in the 
following observations made by Walsh, J., 
in Angnoo Singh v. Emperor (4): “I have 
myself upset orders under this section 
where the evidence against one person 
charged has been used in the judgment as 
avidence against another not mentioned by 
the particular witness. “There is always a 
danger of that, and a‘ danger of its uncon- 
sciously’ operating on the mind of the 
Tribunal even though such operation does 
(4) TL Ind. Cas, 833; 43 A. 109; 20 A. L. J. 881; (1923) 
A. LR. (A) 85; 24 Cr, L. J, 257, 
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not manifest itself in the judgment, and if 
there were no. other feature in the case, 
Ishould have been disposed to set aside 


the proceedings on that ground alone, 


saba aa aa ad hee Without laying down 
any rule or consulting any section® common 
sense and common justice dictates that 
proceedings against a man for badmashi 
should be confined to himself alone, unless 
the case is that he has a dortfederate or a 
partner to whom all the evidence‘is equally 
<applicable” In the light of these obser- 
vations with which I agree, I think it must 
be held that the procedure adopted by the 
Magistrate in this case has considerably 
prejudiced the petitioners in their defence, 
It has also to be observed that in this case 
the proceedings were taken against the 
petitioners not only for their conduct com- 
ing within cls. (d) and (e) but also 
under cl. (f) for the reason that they 
are so desperate and dangerous a3 to ren- 
der their being at large without ‘security 
hazardous to the community. In Hart 
Telang v. Queen-Empress (5) the petitioners 
were called upon to execute bonds for 
their good behaviour on the ground (1) 
that they habitually commit extortion, (2) 
that they habitually commit or attempt to 
commit or abet the commission of offences 
involving a breach of the peace and (3) 
that they are dangerous so as to render 
their being at large without security hazar- 
dous to the community’ and were tried 
jointly by the Magistrate under s. 117, Cy, 
P. O. and each of them was: ordered to 
execute, a bond with sureties to be of good 
behaviour for thres years. As regards the 
objection that they should not- have been 
tried jointly under s. 117, cl. (4), Cr. P. ©., 
the learned Judges held that, even suppos- 
ing that the Magistrate was right in con- 
sidering that there was habitual association 
between the three persons in regard to the 
first and second grounds, there certainly 
would be no such connection between them 
in regard to their characters so as to make 
them dangerous persons, and thus to render 
their being at large without security, hazar- 
‘dous to the community, and that -proceed- 
ings should have been separately takere 
against each of them, The evidence in thig 
case as regards the association of the accus- 
ed does not seem ta be strong. I, thete- 
fore, think that the petitioners in this case 
should not have been joiptly tried, i 

(8) 27.0. 781; 4 O, WaN, Gali 14 Tini, Dec. (x; s) 
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Under these circumstances, I would set 
aside the oder that has been passed against 
the petitioners and direct that they should 
be tried separately after serving a proper 
hotice to them in strict compliance with 
6. 112, Cr, P. ©. 

V, N. V. 

ZK, 


Order set aside. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 814 or 1924. 
` November 20, 1924. 
Present :—Mr. Justice Walsh and 
Mr. Justice Sulaiman. 
EMPEROR—ProsscutoR—APPELLANT 
VETSUS 
AUTAR—Acctusup—Oppositr Party. 

Penal Code (Act XLV of 1860), s. 201--Helping in 
removing corpse—Fear of instant death—-Accused, 
whether guilty, 

Where an accused helps in removing the dead body 
of a murdered’ person under compulsion of threats 
which reasonably cause him apprehension of instant 
death, he is not guilty of an offence under s. 201 of 
the Penal Code. |p. 53, col. 1.) 

Empress of India v. Kishna, 2 A. 713; 1 Ind. Dec. 
(N. 8.) 1001, distinguished. ; 

Criminal appeal from an order of the 


Additional Sessions Judge, Gorakhpur, 
dated the 15th of July, 1924, ` 
' The Government Advocate, for the 
Crown. l 
Mr. K. K. Verma, for the Accused. 


JUDGMENT. 45 

Walsh, J.—This is an appeal by Govern- 
ment from a judgment of the Additional 
Sessions Judge of Gorakhpur, who clearly 
had a very difficult case_to deal with. One 
Ganesh was undoubtedly murdered. Sus- 
picions arose that he had been murdered at 
night on the premises, if not actually in 
the house, of his masters under circumstan- 
ces which made the murder not very sur- 
prising. The investigation was highly 
unsatisfactory and another appeal is pend- 
ing in regard to it which makes it undesir- 
able to say anythfng more about it. 

The present accused named Autar, a 
chamar and plotghntanand quite illiterate, 
iade a statement under s. 164 of the Cr, P. 
C. before a Deputy Magistrate, which has 

“been treated as a canfession. According to 
thaf statement his -maséers murdered this 


man inside the House by strangling (?) him, 


with a lathi under strong provocation, He 


. 
e . 
. 


“very great. 


“£86 1.0. 1995) 
assist them in removing the corpse. ` He 
refused and they ran at him using langu- 
age which the Judge has interpreted as 


. meaning, either that they were threatening 


to kill him or that they wére thereatening 
to beat him, the difference in the accused's 
mind atthe moment probably not being 
Thereupon he submitted, and 
assisted them in removing the corpse from 
the house to the deceased's own field where 
it was found the next morning by the 
widow. The learned Judge believed this 
statement or confession to be true. We- 
are inclined to agree withhim. We sum- 
moned the accused and put various ques- 
tions to him with the view of seeing whe- 
ther he was not prepared to confirm this 
statement which he has since obstinately 
and' without any. very convincing statement 
to support him denied altogether. -His 
attitude rather tended to make one *doubt 
his denial, but in the view we take of the 
case it is not necessary that we should 
decide this question, The ordinary infer- 
ence to be drawn from the conduct of per- 
sons who have been concerned ina murder 
in a house, and who have reinoved the 
body to another place, is that they do so 
with the intention of causing at any rate 
the true evidence about the locality in 
which the murder took place to disappear, 
and in most cases with the object of screen- - 
ing the occupier of the house, and on 
this point we agree with the view submitt- 
ed to us by the Government Advocate. 
We doubt whether the section can be limi- 
ted to the mere act of causing the body, 
for example in a case of death, to disappear, 
but rather whether it was not intended 
to apply te the disappearance of any sort 
of evidence leading to establish the truth 
about the commission of the offence, the 
removal of such particular piecé of evidence 
being done with the intention of sereen- 
ing some particular person. Taking a 
broad view of this matter we need only 
say that an appeal by Government must 
be considered on its merits just as any 
other appealsalways must be. The onus 
is on the appellant and. this onis is all the 
heavier if the judgment appealed from is 
one which approaches the consideration 
of the question from a correct point of 
view and gives the accused the benefit of a 
reasonable doubt which exists in the mind 
ofthe Judge. In this case we cannot say 
that the judgment does not correctly weigh 
the matter from the correct legal stand- 
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point. The Judge was right in. following 
the case of Empress of India v. Kishna (1) 
and also in saying that it. had not been 
` dissented from, at any rate, in Allahabad. 
On this point that case, itis true, consists 
really of mere dicta, but if these are to be 
taken as having decided that removal of 
the corpse from the place where it is origin- 
ally found to another place, is not within the 
section, we definitely hold that thatis not 
the law. But onthe question of the inten- 
tion to. screen the offendér the Judge has 
reasonably held that taking the confession 
as a whole, and as the sole test of guilt, he 
entertains a real doubt whether the accused 
did not do what he did out of fear of instant 
death, The accused had just seen a 
fellow creature done to death quietly and 
*expeditjously according to his own state- 
ment and his own death, unless: he comp- 
lied with his masters’ order, was not un- 
likely to follow. We; therefore, hold that 
while what he did would have been an 
offence unders, 201 of the Indian Penal 
Code if he had acted without overpower- 
ing compulsion, he is entitled to the benefit 
of the doubt whether within the mean- 
ing of s, 94 of the Indian Penal Code he 
was not compelled by threats which reason- 
ablly caused his apprehension of instant 
death. The appeal must he dismissed. 
aay J.—I should like to add 
that 
under s: 201 of the Indian Penal Code has 
been, committed it is necessary to find 
that (1) the accused knowing, or having 
réason to believe that an offence has been 
committed, (2) causes, any evidence of ‘the 


commission of that offence to disappear, . 


(3) with the intention of screening 

offender from legal punishment. 
‘Believing his confession there can be no 

doubt that he was fully aware of the offence 


the 


of murder having been committed by his ` 


masters. When a dead'body is discovered in 
ahouse there is a strong circumstantial 
evidence connecting the owners of the 
house with the murder. Removal of the 
body from the house to a distant place 
does, in my opinion,’ amount to causing 
an evidence of the commission. of that 
- offence lv :lisappear. . I agree that that sec- 
tion cannot. be confined to the destruction 
of the evidence of the murder itself. The 
words ‘any evidence of- the commission of 
. that offenée’ clearly include any evidence 


Q) 2 A. 713; 1 Ind. Dee. (nas) 1001. 
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in order to see whether an offence’ 
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of the commission by the offender of that 
offence, . 
When helpis offered in removing a body 


. Írom a house it must be presumed that the 


intention isto sgreen the murderér from 
punishment. 

Lagree that the learned Judge in the 
case of Empress of India v. Kishna (1) 
rather stated the law too bro&dly. That 
case, however, should be distinguished on 
two grounds. In the first place the ac- 
cused persons had actually heen convict- 
ed of the offence of culpable . homicide. 
The learned Judge took the view that” 
under those circumstances they could not 
again be convicted: under s. 201 of the 
Indian Penal Code inasmuch as they had 
tried to screen themselves from punish- 
ment and not other offenders. In the 
second place in that case the body had been 
removed from one field to another. The 
discovery of it in the field of the accused 
was avery remote piece of evidence to con- 
nect them with the guilt. That fact may 
well have influenced the learned Judge in 
thinking that the act didnot come within 
s. 201 of the Indian Penal Code. 

In this caseI agree that there must have 
been ‘a reasonable apprehension in the mind 
of the accused Autar that instant death to 
him would be caused if he did not carry 
out the orders-of his masters. The case, 
therefore, does fall under s. 94 of the Indian 
Penal Code and the conviction cannot be 
justified, 


K. 8. D. Appeal dismissed. 


CALCUTTA HIGH COURT. 
Jory REFERENOE No. 43 or 1924. 
i August 27, 1924 
Present:— Justice Sir Hugh Walmsley, Krt., 
„and Mr. Justice Mukerji. 
. EMPEROR— PROSECUTOR 


versus z 5 

_FARATULLA MONDAL AND 0THERS— 

ACCUSED. 

Criminal Procedure Code (Act V of- 1898),.8. 817—~ 
Sessions’ triel—Difference between Judge and Jury -- 
Reference to High Court—@Qral evidence, appreciation 
of-—Procedure, , x 

Where a case rests entirely on oral evidence, the 
Jury who saw the witnesses and@hgard them, are the . 
most competent to judge as tothe value of such evi- 
dence, and effect should be efven to their verdict in a 
reference undef s, 30% of the Or. P. G. [p. 54) ol. 2) 


» 
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Jury reference made by the Sessions 
Judge, Rajshahe, dated the 21st June 1924, - 

Mr. Ahmad Alt, for the Crown.. Hi 

Mr. K. N. Chaudhuri, Babus Narendra 


Nath Sgtt and Radhika Ranjan Guha, for ` 


the Accused. 
- JUDGMENT. 

Walmsley, J.—This case comes before 
us ona reference made by the learned 
-Sessions Judge of Rajshahye under the 
provisions of s. 307 of the Cr. P. © Five 
persons were placed on trial: before him on 
charges of rioting and of culpable homi- 
cide during the course of the riot. The 
Jury were unanimous-in finding all the 


- accused not guilty, The learned Sessions 


Judge felt unable to accept that verdict and 
he has accordingly made this reference to us. 
he occurrence is said to have taken 
place on Christmas day last year. There 
was what is called a baitch held in a large 
beel and the story is that the unfortunate 
man Bako ran his donga into some nets 
belonging to two ef the accused Faratulla 
and Asmatulla. This excited their rage 
and they and their friends chased Bako, 
caught him when he landed and inflicted 
numerous blows upon him from one of 
which he died as it fractured his skull. 
That is the story. ‘ 
The: evidence adduced before the J udge 
consisted entirely of oral evidence, and, 
aS I read the learned Judge's charge, the 
general tone of it was to cast doubt on 
the sufficiency of the evidence. However, 


` on receiving the verdict of not guilty the 


learned Judge has thought fit’ to make this 
reference. 

- The first thing that deserves attention 
in the prosecution case is the First In- 
formation, That was given by the witness 
Lidi Pramanik on the following morning 
and he said there that the offenders were 
two or three men—names unknown—Hedati 
fishermen of Mashidpore. No more detailed 
First Information was recorded and it is not 
known at what point of time the names of 


these accused persons were first committed 
> sas e . 


to writing, ey ae 
Then, the next thing is that at one 
*Stage the witnesses tried to make out that 
- Bako before his death told his friends who 
weye the men whd had inflicted the blows 
upon him. That attempt-has been given 
up and the witnesses show some anxiety to 
disavow their prêvious statements. But I 
have, no doubt, that an ‘attempt was made 
to prove the dying declaration. ‘About that 
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the medical evidence is that jit is extremely 
improbable that Bako could have mention- 
ed the names of his assailants after receiv- 
ing the serious injuries that he did receive. 

Those are the two grave defects in the 
ease. The learned Judge noticed them and 
1 have no doubt that they weighed with the 
Jury when the result was under their con- 
sideration. 

What is left then, is the oral evi- 
dence of numerous witnesses. To judge 
by their number, it is abundant. But there 
is nothing on which we can lay our hands 
and say that this witness or that witness 
must be ‘speaking the truth. The Jurors 


. had the advantage of seeing the witnesses 


and hearing them, and, in a case of this 
kind, that advantage is a very great one. 

It is also to be noticed and the dearned 
Judge noticed it—that it is rather remark- 
able that, in circumstances like this when 
there was a very large crowd gathered, for 
it is said that the whole countryside turned 
out at the battch—so many witnesses should 


be so unanimous in recognizing and re-. 


membering the persons who followed and 
assaulted Bako. i 

There is also a suggestion made that 
hostility amongst landlords accounted for 


the evidence that has been given against- 


these accused persons. Iam not disposed, 
however, to think there is much in that. 

` The point which weighs with me in con- 
sidering what attitude we should adopt to- 
wards the verdict of the Jury is this that 
the case, as I have said, rests entirely on 
oral evidence, and those who saw the wit- 


nesses and heard them are the most com- - 


petent to judge as to the value of what 
they said. In my -judgment,- we ought to 
uphold-the verdict of the Jury and reject 
the reference. 

The result is that effect is given to the 
verdict and the accused are acquitted on 
all the charges. They will be discharged 
from thoir bail. 

Mukerji, J.—I agree. j 

Reference rejected, 
Accused acquitted, 
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ALLAHABAD HIGH COURT. 
I FULL BENCH. ~ 
CRIMINAL MISCELLANEOUS APPLICATION 
. No. 236 or 1924. 3 
November 18, 1924. 
Present :—Sir Grimwood .Mears, KT., 

_ Chief Justice, Mr. Justice _ 
Piggott and Mr. Justice Mukerji. 
BAIJNATH KEDIA—AppPLicantT 

versus 

EMPIEROR—Oppositg-Parry, 
Criminal Procedure Code (Act V of 1898), 5. 
99D—Application to set aside order of forfeiture— 
High Court, power of—-Penal Code (Act XLV of 1860), - 
9 124A—Seditious document—Cumulative effect. 
Under s. 99D of the Cr. P. C. the High Court is 
precluded from considering any other point than the 
uestion whether in fact the matters contained in the 
octiment that has been proscribed were seditious 
or aot, [p. 55, col. 2.] Fees be BS 
The onus if? onthe Government to -prove that the 
publication of a document is seditious. [zbid.] 
Where the cumulative effect of the statements made 


Government established by law in British India, the 
Government is justitied in proscribing the book even 
though the statements standing alone would not jus- 
tify the step. [p. 56, col. 1.] 





Criminal miscellaneous application to 
revise an order of the Governor in Council 
dated the 15th July 1924 notified in the 
Local Gazette dated 19th of July 1924. 

Messrs. P. L. Banerji and R. N. Basu, 
for the Applicant. : 

The Government Advocate, for the Crown. 


JUDGMENT.—Sometime in the year 
1922 the applicant in this case published 
the second edition of a Hindi Reader for 
use in schools, The reader is composed of 
six separate text-books numbered 1-6, and 
those volumes are designed for the instruc- 
tion of boys of 7 to 13 or 14 years of age.’ 
On July 15th, 1924, the Local Government 
issued a Notification by which, under s. 99A 
of the Code of Criminal. Procedure, 1898, 
all copies of parts 3, 4, 5’and 6 were de- 
clared to be forfeited, inasmuch’ as they 
contained in the opinion of. the Local Go- 
vernment seditious matter of the character 
described in s. 124A of the Indian Penal 
Code. i 

Baijnath Kedia, the publisher, was ag- 


grieved by this order, and.applied first of, 


all that the Local Government should point 


out the passages to which they took .ob- - 


jectioa. This application failed, amd the 
matter before us to-day is one launched by 
Baijnath Kedia asking this Court to set 
aside the order of the Local Government, 
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on the ground that the four Readers Nos, 
3-6, inclusive, do not in fact contain any 
seditious matter. 

Mr. Peari Lal Banerji, who appears for 
the applicant, criticised at the outset fhe 
form of the Government Notification, and 
contended that it did not comply with s, 
99A (b) of the Cr. P. C., inasmuch us the 


- grounds were not set out in the natification, 


We, however, are precluded by s. 99D 
from_ considering any other point than the 


‘question-whether in fact the matters con- 


tained in the document were seditious or 
not, and come within the mischief aimed 
at by s. 124A. i 


Counsel for the applicant raised the 


‘further point that the onus lay upon the 


Local Government. This is a question of 
construction, not free from difficulty. We 
are inclined to think that having regard 
to the frame-work of the section the onus 
is cast upon the Local Government. In 
our opinion that is not a matter of great 
practical moment, and indeed jt gives to 
the Local Government the advantage of 
the opening and of the reply. We, there- 
fore, called upon the Government Advocate 
and he has laid before us a translation pre- 
pared by the Government of 126 extracts 
taken from impugned publications. Hav- 
ing regard to their character we are some- 
what surprised that any application should 
have been made, We do not propose to 
go into them in any great detail; but it is 


necessary that we should consider each of 


the Readers separately; and that if we find 
in any one of the series extracts, which 
though extravagant, do not fairly come 
within s. 124A, it is our duty to exempt 
that particular Reader. The Government 
Advocate has suggested that when onere- 
gards the series as a whole it will be found 
that they become increasingly seditious, 
There appears to be a certain degree of 
truth in that. ge $ 

Turning now tothe Readers themselves 
and dealing with Part 3, fiyst of all, at 
page 2 there is a passage invoking the deity 
to 1emove all our “insults”; and at pages 
25 and 103 there are very strong incite- 
ments to race hatred, though as it happens 
not directed against the Government, but 
only quoted here to. show the prevailing 
character of the work. “At page 25 runs 
the passage “Even then the Bicod: thirsty 
muslims oppressed the Hindu in some way 
or the other”. The pasgage at page 103 
runs “Of all’ the nations the Hindus are 


< morality.” 
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the best and everything else is bad.”. ‘Tn 
book 4, page 31, there isa poem clearly 
designed to create hatred in the minds of 
the children against the British, and very 
obviously directed against the British not- 
withstanding the suggestion which was 


made in argument that it really referred. 
to events which had happened in Belgium’ 


inthe month of August 1914. At page 68 
and onwards there is a long, foolish and 
malicious discussion on the respective treat- 
ment and exploitation of the “black natives” 
in India by Englishmen and of the Philip- 
pinoes by Americans. The trend of that 
story is manifestly one which would pro- 
mote disloyalty.. At’ page 109 the question 
is asked “Why is not money spent on edu- 
cation,” ? The reply is given because “you 
have no power in your hands”. In part 
5,. page 152, the Rowlatt Act was, accord- 
ing tothe writer, drawn up “to suppress 
once and for all all political agitation in the 
country.” It treated the whole of India as 
in a state of rebellion and “under it the 
Police got full power to harass all innocent 
citizens’, The translation which we have 
given differs to some extent from that which 
will be found at page 10 ofthe print sup- 
plied. to us by the Local Government, but 
isan agreed and accepted translation. 

“We take the view that this statement 
that the Rowlatt Act was intended “to sup- 
press once and for all all political agitation 
in the country” was a statement known 
by the writer to be false, and made by him 
with the deliberate intention of promoting 
disloyalty and hatred, and a similar obser- 
vation applies to the statement that that 
Act—a Government measure—gave to, the 
Police full power to harass all innocent 
people. At page 75, Book 6, we are told 


that the “Western civilization was godless; - 


the Indian civilization is godly”, and that 
“the Indian civilization tends to stabilize 
The tendency of the Western 
civilization is towards stabilizing immoral- 
ity. We may pause here fora “moment to 
say that a passage such as that, even if ob- 
jectionable, would not standing alone justify 
a Government’ to “take measure of for- 
feiture. Buta passage like that, and many 
others that can be found in these volumes 
must be considered as having a cumulative 


"effect, and no one can doubt that the cumu- 


. 


lative effect af each of these books was one 

designed to bring into hatred and contempt 

His Maj esty`s overnment established by 

law in British India? At page, 73 the chil- 
e e 


. 
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dren are taught that the establishment of dis- 
'pensaries and hospitals encourage the people 
to run the risk of contracting disgrace- 
ful diseases, and “promotes greater stability 
to offences, suffering and downfall and real 
slavery.” “Dispensaries are the root of evil. 
Owing to their, existence pedple become 
indifferent to their health and promote im- 
morality. Hospitals are the means by 


“which the devil exercises his control over 
his dominion and carries on his work”. 


We arealso told that but for the existence 
of hospitals the diseases indicated above 
and consumption itself would decrease. 
The extracts given from page 84 and on- 
wards were, no doubt, written at a time 
when non-co-operation was still making its 
appeal to some sections of the nation. The 
Reader contains a story in which the cog- 
science of a subordinate official ès disturb- 
ed by a supposed order of the Government 
directing him to watch the activities of the 
enthusiasts ofthe movement. His rumina- 
tions cover some 8 pages of print and their 
manifest object is to- promote hatred and 
disloyalty in the unformed minds to which 
they are addressed. A later extract tells 
the children that they are “dwelling under 
the rule of unrighteousness”. 

“We have not by any means exhausted 
the extracts open to objections but we have 
indicated some ofthe more serious ones, 
It is said that they are extracts from books 
which have already been published and 
which have not been proseribed.. That may 
be partly true but not altogether so. But 
even ifitis entirely true, the compiler of 
these books has most manifestly collected 
together all the seditious utterances that 
he could find, and has given us a hook 
which page after page contains sentiments 
hostile and insulting to the British Govern- 
ment. Books such as these stand on very 
different footing to publications in which 
here and there one may find passages to- 
which a more moderate writer would not 
have given utterance., In our opinion 
these Readers were compiled with the de- 
termination to.corrupt the minds of the 
children, and we believe that they come 
explicitly within the terms ofs. 124 A of 
the Indian Penal Code. Under these cir- 
cumstances we dismiss the application with 
costs. We fix the costs at Rs. 300. . 

T KB. D, Application dismissed, 
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-MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 153 or 1924. 
(CRIMINAL Revision Petition No. 136 

oF 1924.) ‘ 
November 6, 1994. ` 
Present:—Mr. Justice Krishnan.- 
In re R. KRISHNASWAMI PILLAL—~ 
ACCUSED — PETITIONER.. . 
Madras Local Boards Act (XIV of 1920), ss. 166 (D, 
212 (4) (11)—Prosecution.for plying motor car without 


license—License, improper refusal of, whether con- > 
-stitutes good defence. 


In a prosecution under. s. 166 (1) of the Madras 
Local Boards Act for plying a motor car for hire 
without a license, the accused must show that he had 
a license from the President of the District Board, or 
that he comes under cl, (11) ofs. 212 of the Act by 
which he will be deemed to have been allowed a 
lieanse for one year where no order has been passed 
and communicated to him within 30 days on his 
application for license. f 

The*fact that the person authorised to grant or 
refuse the license didnot exercise his discretion 
reasonably in refusing to grant the license would not 


-afford an answer to sucha prosecution and does not ' 


bring the case within s. 212 cl. (11) of the Act. _ 


Petition, under ss. 435 and 439 of the 
Cr. P. C., 1898, praying the High Court to 
revise the judgment of the Court of Ses- 
sion of the Ramnad Division at Madura,- 
in Criminal Appeal No. 30 of 1923, preferr- 
ed against the judgment of the Court of 
the Sub-Divisional Magistrate, Ramnad, 
in C. O. No. 75 of 1923. 

Dr. S. Swaminathan and M. C. Sridharan, 
for the Petitioner. 

The Public Prosecutor, for the Crown. . 

ORDER.—In this case the accused has 
been convicted of having contravened s. 166, 
cL l, of the Local Boards Act, 1920, by 
having plied his motor cars’ without ob- 
taining a licensé from Sattur to Sripilli- 
puttur. The section says “No person shall, 
ou any public road in a district, ply any 
motor vehicle for hire or'use, any vehicle 
for carrying passengers or goods at separate 
fares or rates on such road, except ona 
license obtained from the President of the 
District Board.” On the evidence it is 
quite clear that the accused did ply his 
motor cars in contravention of that section, 
Schedule 8 prescribes the penalty for plying 
motor cars for hire on a public road with- 
out license, the. maximum fine being 
Rs. 200. ° 

It js argued before me for the accused 
that, though he had no license given to him ` 


. sas the President, District Board, refused the’ 


icense*when he applied for one, the action 
of the President should be treated as a 
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nullity as he did not exercise the power 
vested in him bona fide but was actuated 
by personal ill-feeling and malice against 
him, and the case should be treated asa 
case falling under s. 212, cl. 11 in which a 
proper order had not been passed on his 
application for a license, within 30 days 
and communicated to him and the applica- 
tion should, therefore, be deemed to have 
been allowed for thé year. lam unable to 
accept this contention. The President has 
given his reasons for his refusal as requir- 
ed by s. 212, cl. (4). Even assuming for 
one moment that the reasons stated for 
refusing the license in this case were not 
bona fide reasons and that the President 
was actuated by some ulterior motive in 
refusing it, I consider that that plea will 
not suffice to exculpate the accused from 
the penalty prescribed in the Act for ply- 
ing his cars without a license. I must not 
be understood as holding that the President 
acted with any ulterior motive; but, 
assuming for argument's sake that he did 
so, I do not think that his order can be 
regarded as an absolute nullity as is argued 
and the case considered as one in which no 
order has been passed. It may be that the 
accused can claim damages against the 
President if he is able to establish that the 
President exercised his powers under s. 212 
not bona fide but with malice on account 
of personal ill-feeling against him. That 
question will have to be considered. when 
a proper case is brought, but, in this pro- 
secution, the accused, in order to escape 
punishment, must show that he had a license 
given by the President of the District 
Board or he comes under cl. 11 of s, 212, He 
clearly does not come under that clause as 
an order on his application for license was 
made and communicated to him. We are 
not concerned at present with the question 
whether that order was properly passed or 
not.. We have only to see if the provisions 
of law have been complied with. Itis true 
cl. 4 of s, 212 requires the grounds to be 
stated on which the order of the President 
is passed but the grounds have been stated 
by the President in kis order. As held by 
the Bombay High Court ina similar cage 
arising under the City of Bombay Munici- 


_pal Act, the fact that the person authorised 


to grant or refuse dhe license did not*exer- 
cise his discretion reasonably in refusing 
to grant the license is got one that could 
afford an answer to acherge that -the acchs- 
ed has,dọne something for which a licenge 
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was necessary and for`which he had no 
license. No authority has been brought to 
my notice to the contrary. I am, therefore, 
prepared to follow the view taken by the 


Bombay High Court and I hold that the- 


conviction “is- correct. As the Magistrate 
remarks, it would have been sufficient to 
inflict a nominal punishment for the offence. 
But, as the gccused himself asked for a 
fine of Rs. 51 te ehable him to appeal, and 
he got the benefit of an appeal; I am not 
prepared to reduce his fine as Dr. Swami- 
nathan asks me to do. The conviction 
and sentence are confirmed and the crimi- 
nal TA petition is dismissed. 

V.N. 

Z. K. 


Petition dismissed. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 508 or 1924. 
November 6, 1924. 

. Present:—Mr. Justice Foster. 
BANAMALI KUMAR AND OTHERS— 

PETITIONERS ; 


Versus 
EMPEROR—Oprosirs Parry. 
Criminal Procedure Code (Act V of 1898), s. 342—- 
Examination of accused,. mode of—Substantial com- 

pliance with section, whether suficient. 
` In acase under s. 426 of the Penal Code, after the 
examination of the prosecution witnesses, each of the 
accused was asked whether he had been guilty of 
the act described by the prosecution witnesses, and the 
answer of each accused was a statement of his defence 
cas3. When the accused were about to be called on 
for their defence after the charge had been framed, 
they were asked whether they had any statement to 
emake and they replied in the negative: 

Held, that the purpose of s. 312 of the Cr. P. Q. to 
enable the accused to explain‘any circumstances 
appearing in the evidence against them had been 
fulfilled and the provisions of the section had been 
substantially complied with. 

Criminal revision from an order of the 
Sessions Judge, Manbhum Sambalpur, dated 

ethe 3rd July 1924, dffirming that of the 
Deputy Magistrate, Ohaibasea, ‘dated the 15th 
May 1924. 

Me A. K Gupta, for the Petitioners. 

JUDGMENT.—Each of the pétitioners 
has been fined Rs. 60 on a conviction under 
s. 426, Indian: Penal Code. *The prosecution 


ease is that the first‘petitioner who isa co- 


sharer of the complainant in the village 
Deogaon cut the echbankment of a reser- 


voir which was their comrfon properfy and ` 
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in doing so committed mischief as de- 
fined in the Code. It is alleged that the 
first petitioner was aided in so-doing by 
the other petitioners. A charge was framed 
under s. 430, Indian Penal Code, but the 
conviction was under s. 426. It is urged 
that this conviction is illegal. But it 
is cleat that the law empowers the 
Magistrate to convict of the minor offence. 
I refer tos. 238 of the Cr. P.C. Then it 
is contended, if I have understood pro- 
perly the point advanced, that the Courts 
below made a confusion of the acts of 
cutting the bundh and sélling the fish 
with the result that the second and the 
third petitioners who only purchased the 
fish were made by an oversight liable for 
mischief to the bundh. I have looked at 


“the judgment and I do not think that there 


was confusion, I find definite findihgs 
that each of the appellants cut the bundh 
in suck a.manner and with such inten- 
tion as to commit the offence of mischief. 

The last point urged is that the examin- 
ation of the accused was not such as is 
indicated in s. 342 of the Cr.. P. C., and, 
therefore, the trial was vitiated. After:the 
examination of the prosecution witnesses 
each of the accused was asked “Did you 


.cut the Deogaon bundh and drain out the 


water which is used by men and cattle?” 
and the answer of each accused was a 
statement of his defence case which has 
been discussed in detail in both the judg- 
ments. When the ‘accused were about to 
be called on for their defence after the 
charge had been framed the Court asked 
“Have you any statement to make” and the 
accused said “No”, From the record it is 
clear that the purpose of-s. 342 to enable 
the accused to explain any circumstances 
appearing in the evidence against him had 
been fulfilled and it is not asserted in 
argument here that anything that the ac- 


-cused wished to say had not been recorded. 


It appears to me that this argument has’no 
substance. , 

The Ruleis discharged and the application 
dismissed. 


Z. K. Rule discharged. 


NN 
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MADRAS HIGH COURT. 
CRIMINAL APPEAL No. 322 or 1924. 
Octoher 29, 1924. 
Present:—Mr. Justice Venkatasubba Rao. 
BADSHA-—Prisonsr— 

APPELLANT $ 
- __ versus, ‘ 
EMPEROR—Oppostt PARTY. 

Criminal Procedure Code (Act V of 1898), s. 562— 
Accused sentenced by Trial Court—Order by Appellate 
Court releasing accused on probation of good conduct 
~Failure to furnish security—Procedure. 

Where on an appeal from a conviction the Appellate 
Court makes an order under s. 562 of the Cr. P. C. 
but the accused fails to furnish security as directed 

“by the order, the original sentence passed on the 
accused is not revived. The, effect of the order 
passed by the Appellate Court is to set aside the 
sentence passed on the accused by the Trial Court, 
and the case must be dealt with as if the accused 

ehad been released on probation of good conduct_by 

the TrialeCourt itself, that is to say, ‘the accused 
should be produced before the Appellate Court for 
the purpose of suitable punishment being awarded. 


Criminal appeal against an order of the 
Presidency Magistrate’s Court, George 
Oa, in Case No. 10894 of the Calendar for 

Mr. V. Rajagopalachari, for the Appel- 
lants. — 

The Crown Prosecutor, for the Crown. 

JUDGMENT.—The accused was con- 


- victed by the Second Presidency Magistrate, 
Madras, of an offence punishable under ss. 420 


and 379, Indian Penal Code, and sentenced to’ 


undergo rigorous imprisonment for a term 
.of one year. On appeal to this Court by the 
accused; I was of the .opinion that it was 
expedient that the accused should be re- 
leased on probation of good conduct under 


s, 562 of the Or. P. O., as he was only 17. 


or 18 years of age and a first offender. 
Accordingly, J directed that he should be 
released on his entering into a bond of the 


“kind ‘specified in s. 562 for Rs. 1,000 with. 


-wo sureties each for a, like sum. 


The Chief Presidency Magistrate has re- 


poited that the accused. has not furnished 
- security and submitted the case for orders 
of this Court. on 
` THe point to be decided is whether in 
the ‘cireumstences the punishment origin- 
ally: awarded .stands. I do not think it 
does, Sub-s,2 of s. 562 runs thus:—‘‘An 
ordér‘upder this section may be made by 
any Appellate Court or by the High Court 
when exercising its power of revision”, 
-The order made by me on the previous 
occasion is tantamount to the setting aside 
of the sentence passed by the Magistrate, 
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Under the section, the Court of first in- 
stance may either sentence the accused to 
punishment or in the alternative release 
him on his entering into a bond. The 
High Court did what the Magistrate ought 
to have done anti released the accused on 
probation of good conduct. The effect of 
the order of the High Court is, therefore, to 
set aside the sentence passed on thet accused. 
The case, therefore, must be dealt with as 
if the accused had been released on pro- 
bation of good conduct by the Magistrate 
himself. : 

This being the position, I have next to 
consider what the consequence of the ac- 
cused’s failure to-furnish security is. The 
Code is silent on the subject. But, it 
stands to reason that the proper view to 
take is that the accused who was convicted 
but not sentenced to punishment is pro- 
duced before the Court for the purpose of 
suitable punishment being awarded. This 
is the view which the Chief Presidency 
Magistrate has taken of the lawandI think 
he is perfectly right. 

As regards punishment, the accused has 
been in Jail for a-little over five months 
in pursuance of the sentence originally 
passed by the Magistrate. The punishment 
already undergone is, in the circumstances, 
adequate and I, therefore, direct him to ba 
released from Jail. 

V. N. V. 

Z. K, 


Conviction maintained; 
Sentenced reduced. 





ALLAHABAD HIGH COURT. 
CriminaL Revision No. 686 gr 1924, 
December 1, 1924. 
Present:—Mr. Justice Mukerji, 
NANHE MAL AND oTHERS— 

f APPLICANTS ’ 
£ Ni VETSUS 
Hakim JAMIL-UR-RAHMAN AND OTHERS 
— OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), ss, 145, 
147—-Proceeding under s. 145, nature of—Magistrate, 


power of, to select persons to represent community— 
Well, dispute with regard to-Procetlure. ` 


An order under Ch. XII of the Cr. P. C. is mores, 


or less an executive order and it is designed to avoid 
a breach of the peace. 

Where there isa dispute between two communities 
and proceedings are taken under s. 145 of the Cr. 
P. C., the Magistrate is justified in selecting persons 
who should represent each cofnmunity and after 
hearing whom he should either "peymit a community- 
to do a certain thing oreto prevent it from doing it 
till a Civil Court bas decited upon the rights of the 
parties, ° : 


e 
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A well is not such a property as can be said to be 
in the exclusive possession of any one particular per- 
son so long as the public or a part of it is allowed 
access to it. 


Where it is admitted that a particular community, 


has been using a well, and the question for decision 
before a ‘Magistrate is whether,another community 
has also a right to use the same, the proceedings 
should be under s. 147 and.not under s. 145 of the 
Gr. P. C.. , a n 

Criminal „revision from an order of the 
Magistrate, First Class, Bijnor, dated the’ 
18th August 1924. | 4 


. Mr. Baleshwari Prasad, for the Appli- 


‘cants.. š ; : 
- Mr. S. A. Haider, for the Opposite Par- 


ty. ; c. : 

ng UDGMENT.—In this case the ques- 
tion is whether s. 145 ofthe Cr. P.C. or 
s..147 of the same Code was the proper 
rule of law under which the Court below 
should have proceeded. 

It appears that there is a well in Najib- 
abad from which the Hindus draw water, 
but they object to the Muhanimadans draw- 
ing it. A petition of complaint was filed 
on behalf of certain Muhammadans before 
the Court of a Magistrate complaining that 
the Hindus had been so using the well as 
‘to make it impossible for the Muhamma- 
dans to use the same. They complained 
among ‘other matters that the Hindus 
‘were bathing atthe well and defiling the 
well water. E . 

The learned Magistrate issued notice to 
some of the Hindus and some'of the Mau- 
hammadans and’ started a- -case under s. 
145 of the Cr. P. ©.` After taking evidence 
he came to the conclusion that he was not 
satisfied as to the exclusive possession of 
either party and.thereupon he ordered the 
wellto be attached unders. 146 of the Cr. 


. O: , e Tah 
In this Court several points have been 
taken and one of them is that the learned 
Magistrate ought to have proceeded under 
s. 117 of the Cr. P. ©. The argument is 
this. On the admission of both sides the 
Hindus have been using the well and that 
the only contention before the Court was 
whether the Muhammadans’ also ‘had the 
right to’ use thé well. There is also acon- 
. #@ntion that the learned Magistrate ought 
“mot to have chosen the parties who were 
to represent eithereside before him, It is 
said that if the learned Magistrate passed 


an, order that oe should bind only those. 


whom he has chosen. and not a whole com- 
. munity, j i 
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ki “this Court, 
I will-take the.lasf point fiyst. The 


learned Counsel for the applicants has not 
been ‘able to point out to me any rule of 
procedure like the one contained in O. J, 
r,8 of the ©. P. C. by which a represen- 
tative suit may be brought or a represen- 
tative defence may-be set up. An order 
under Ch. XII of the Cr. P. C.is more or 
less an executive order and it is design- 
ed to avoid a breach of the peace, In the . 
circumstances’ the Magistrate would bein 
my opinion justified.in choosing out who 
should be the right pedple to represent 
each community and after hearing whom 
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he should either permit acommunity todo ` 


acertain thing. or to prevent it from do- 
ing it till a Civil Court has decided upon 
the rights of the ‘parties. The second 
argument, therefore, does not hold good. | 
As regards the first point, Iam of opin- ° 
ion that it has got great force. The well 
is not such a property as can be said to- 
be in the exclusive possession of any one 
particular person so long as the public or 
apart of it is allowed access toit. So far 
it being common ground that thé Hindus 
had been using the well. The real ques- 
tion for decision before the learned Ma- 
gistrate was whether the Muhammadans 


‘also had a right to use the same.- In this 


view s, 147 of the Cr. P. O. applied and 
there was no justification for preventing the -- 
Hindus from’ using the well. | 
In my opinion, the learned Magistrate 
has to come to a definite conclusion as to 


‘whether the Muhammadans have a right , 
“to use the well or not. 


It may be that they 
have failed to establish conclusively to the’ 
mind of the Magistrate that the right exists. 
In that case the Magistrate will be bound 
to say that theright does not exist. But 
the learned Magistrate has not at all ap- 
proached the case from this point of view- 
and I am not prepared to accept his find- 


ing that heis unable to decide which party- - 


is in possession as amounting to a finding’ 
that the Muhammadans’ right to use the 
well has not been established. 

I set aside the order dated the 18th ‘of 
August 1924 and direct the learned Magis- 
trate to proceed according to law. He will 
take such fresh evidence (as may be ad- 
duced) and come te a definite finding as 
to whether the right claimed on behalf of 
the Muhammadans exists or not amd then 
pass an order agreeable with s. 147 of the 
Or. P..C.. I make no order as tos costs in 


Z. K. Order set aside, 
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LAHORE HIGH COURT. 

CRIMINAL Reverence No. 1521 of 1924, 

< January 7, 1925. ` 
Present:—Justice Sir Henry Scott- - 
_ Smith, Kr, 

BISHAN SARUP—Convictr— ` 

- PETITIONER 

' `~ versus N 
. EMPEROR—Responpent. ` 
.. ` Railways Act (IX of 1890), s. 101, (by)—Rules framed 
under Act, r. 12—Slation Master, failure of, to -send 
porter'to set and lock points—Derailment of train 

—Offence. ee h 

Under r. 12 of the rules framed under the Railways 
Act, it was the duty of the accused, who was a 
Station Master, when he became aware of the fact of 
a train approaching, his station, to send the passed 
porter to the facing points with instructions for him 
to set and lock the points for the line on which the 
train was approaching. The accused failed to do this, 
and the signals being down to allow the train to pass 

*into the station, the engine-driver did not stop the 
train althĝugh there was no porter at the poinis 
signalling him to pass on. As the points were not 
properly locked, some of the carriages of the train 
were derailed but nobody was hurt: 

Held, (1) that the failure of the driver to stop the 
train owing to the absence of the passed porter at the 
points did not exonerate'the accused from the con- 
sequences of his neglect; 

‘(2) that the failure of the accused to send the 
passed porter to set and lock the points was the 
direct cause of tho derailment, and that although 
nobody was hurt as a consequence of the derailment, 
the derailment had caused danger to persons travel- 
ling in the train, and the accused was, therefore, 
guilty of an offence under s. 101 (b) of the Railways 
Act. 

Sant Das v. Empress, Cr. Rev. No. 1049 of 1894, 
distinguished. - . 

Emperor v. Ramchandra Hari, 20 Ind. Cas. 620; 37 
` B. 685; 15 Bom. 702; 14 Or. L. J. 460, réferred to. : 

Petition, under s. 439, Cr. P. C., for revi- 
sion of an order of the Sessions Judge, 
Karnal, dated the lith October 1924, modify- 
ing that.of the Magistrate, First Class,. 
Karnal, dated the 12th September 1924. 

Dr. G. C. Narang, for the Petitioner. 

Mr. C. H. Carden Noad, Assistant Legal 
Remembrancer, for the Respondent. 

JUDGMENT.—This is an application 
for revision by Bishan Sarup, Station Mas- 
ter of Budha Khera Station on the Hast 
Indian Railway who was convicted by a 

‘ Magistrate under s. 101 of the Railways 
Act, his conviction being affirmed by the 
Sessions Judge of Karnal. The facts are 

_ fully stated in the judgments of the lower 
Courts and are briefly asZollows :— 

- On the-6th of February 1924, a mixed train 
was approaching Budha Khera Station and 
it was the duty .of the Station Master the 
petitioner, when-he knew this, to send the 
passed porter to the facing points with 


EMPEROR. 
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instruction for him ‘to set and lock the 


points for the line on which the train was 
to come. It has been found as a fact by 


* both the lower Courts that the Station 


Master neglected to send the porter to the 
\ points, that the signals were down tp allow 


=. . the train to pass into the station, but the 


engine-driver should have stopped the 
train when he found that there was no 
porter at the points signalling him to pass 
on. The points were not properly locked 
and the consequence was that some of the 
carriages of the train were derailed. No 
person was hurt but there can be no doubt 
that the derailment of part of the train 
did cause danger to persons travelling 
therein. The contention of Counsel for the 
‘petitioner is that the omission of the Sta- 
tion Master tosend a man to set the points 
was not the direct cause of the accident. 
He points out thatno accident would have 
occurred had the engine-driver stopped the 
train as he.ought to have done when he 
found that there was no porter at the 
points, He has referred to the case of 
Sant Das v. Empress, Chief Court Criminal 
Revision No. 1049 of 1894, reported in High 
Court Decisions of Indian Railway Cases 
by M. Teruvenkatachariar at page 888, 
where it was held that to constitute an 
offence under s. 101 of the Indian Railways 
Act, 1890; the act or disobedience must it- 
self endanger the safety of persons ; thus 
where the accused by disobedience of 
General Rule 28 did rothimselfendanger the 
safety of any person, but merely facilitated 
a second act of disobedience by another 
person, which did endanger safety, it was 
held that the accused could not be con- 
victed of an offence under s. 101 of the 
Indian Railways Act, 1890. 

In that case the facts were very different 
from those of the present case. There the 
facts were that the accused Sant Das, a 
Station Master, in contravention of r. 28, 
which: requires that a “line clear" message 
shall not be written out, whole or in part, 
till required, wrote out sugh a message in 
his book; that the Guard entering the 
office during the Station Master's absence 
tore out the messageand started the train 
and caused an accident. In my opinion the®* 
present case is clearly distinguishable. 
Here it was the duty of the Station Master, 
who kept the key of*the points to give it 
to the,passed porter and {b send him out 
to properly set and lock ‘fhe points. The. 
rule is obviously imtended to ensure the 

. [9 ka 
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safety of persons travelling in an in-coming 
train, and the pmission to act up to the 
rule certainly tended to enhance the danger 
to such persons. The case reported. on 
page 890 ofthe same volume is also dis- 
tingujshable. There it was held that the 
man who endangered the safety of the 
travelling public by not properly closing 
and locking the points was the Jamadar 
whose duty, it was to. close the points, 
It was pointed out that the Station Master 


. might be departmentally liable for- not 


having ascertained that the Jamadar had 
performed.his duties. 

The only reported case which I have been 
able to find which at.all bears on the pre- 
sent one, is Emperor v. Ramchandra Hari 
(1). There the Station Master disregarded 
the rules which lay down that when per- 
mission for a train to approoch has been 
given no obstruction shall be permitted 
outside the home signals, or, on the line 
on which it is intended to admit the train, 
upto starting signal which controls the 
train. In that case the signals were against 
the in-coming train, but the engine-driver 
disregarded them and drove his train past 
them anda collision was the result. The 
Magistrate held that though the Station 
Master had broken a rule, he had not by 


- so doing endangered the safety. of any 


person within the meaning of s. 101 of the 
Indian Railways Act. Upon an appeal by 
the Local Government the High Court held 
that the disregard by the accused ofr. 100 
enhanced the danger to passengers; and it 
was the risk thus entailed which rendered 
the rule-breaker liable to punishment. 

It isnot quite clear whether in the pre- 
sent case the engine-driver could have 
avoided the derailment by stopping the train. 
in time because it must be remembered 
that the signals were in his favour. But 


` there can be little doubt that if the Station 


Master had complied with the rules and 
had sent the passed porter out to the 
points to properly set and lock them, no 
accident would have occurred. It was stat- 
ed that the points had been tampered with 
put the porter, if heehad gone out to set 
and lock them, would doubtless have noticed 


e*any defect and in all probability no de- 


railment would have occurred. L see no 
reason to differ from the principle enunci- 
ated in the Bombay c&se and I hold that the 
disregard by the petitioner of r.12 whioh 


- (1) 20 Ind, Cas, $28; 37 B. 685; 15 Bom. 702; 14 Cr, 
L. J. 460, . < 


d . 


~ 
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is set forth în extenso in the Magistrate’s 
judgment, enhanced the danger to the 
persons travelling in the‘train. I, there- 
fore, reject the application for revision and 
maintain’ the sentence “as reduced by the 
Sessions Judge. 

Z. K. Application rejected. 


LAHORE HIGH COURT. 
CRIMINAL Cass No. 1261 or 1924. 
January 5, 1925. 
Present:—Mr. Justice Campbell. 

EMPEROR— PETITIONER e 
versus ee 
JARNALI AND oTHERS—ACCURBED— 
- RESPONDENTS. : 

Criminal Procedure Code (Act V of 1898), ss. 345, 
489-—Penal Code (Act XLV of 1860), ss. 147, 825— 
Rioting and grievous hurt—Compromise sanctioned by 
Court with regard to charge of grievous hurt— 
Charge of rioting, whether fails—Procedure—Acquittal 
—Revision. : ‘ 

The High Court,as a general rule, will refuse to 
interfere in revision, with an order of acquittal 
when no appeal has been preferred by the’ Local 
Government. [p. 63, col. 2.] 

Where, in a case. under ss. 147, 325 of the Penal 
Code, the. Court gives sanction to the compromise of 
the charge under s. 325, this has not the effect of ipso 
facto operating as an acquittal of the accused with 
respect to the charge under s. 147.” The proper pro- 
cedure in such. a case, if the circumstances justify 
it, is for the Magistrate to acquit the accused with 
regard tothe charge under s. 325 and to discharge 
them in respect of the accusation under s. 147. |p. 63, 
col. 2; p. 64, col. 1.] 

Case reported by the District Magistrate 
Hissar. ' $ ` 

FACTS.—The Police of Hissar sent up 
the above two cases to the Court of Sayad 
Muhammad Bagir, Magistrate, First Class 
for trial under ss. 325/147 and 323/147, 
Indian ' Penal Code, respectively. During 
the course of proceedings an application 
for compromise was put in (s. 325 being 
compoundable with the permission of the 
Jourt). The learned Magistrate by his 
order, dated 24th April 1924, acquitted all 
the accused in both the cases under s. 
345, Cr. P. ©. In that order he framed for 
his determination the following question:— 

“The question is whether if sanction to 
compromise the offence under s. 325 .is 
given to theprosecution, offence under s, 147 
would ipso facto fail,” 


[88 I. C. 1923] a 
- The learned Magistrate relies on a ruling 
. of the Calcutta High Court reported as Basi- 
reddi y. Khayrat Ali (1), tries to distinguish 
King-Emperor v. Hira Singh (2) to which 
his attention ‘was invited, and answers the 
question in the affirmative. In other words, 
the Magistrate considers s. 147 as non-exis- 
tent, and acquits the accused “under s. 


345, which only refers to compoundable. 


offences. This acquittal “cannot refer to 
s. 147, Indian Penal Code, which had to be 


decided on its merits, the compromise not-, . 
His attention was drawn to` 


withstanding. 
the illegality of his order, but he desires to 
have a ruling of the High Court on the 
subject. The point isalso of an important 

~ legal significance and of every day. occur- 
rence in Courts. ai 


GROUNDS.—That the composition 
of agompoundable offence does not enure 
to the benefit of a non-compoundable offence 
attached thereto. _ ae 

That the offeńce under s. 147, Indian 
Penal Code is a distinct offence and ought 
to be decided on its merits. 

That the-ruling relied upon by the 
learned Magistrate, viz. Basireddi v. Khayrat 
Ali (1), does not favour his view, indeed, 
it has been misread, for in that case no 
process had been issued for a non-compound- 
able offence. As a matter of fact, the rul- 
ing laid down the opposite rule, i. e., the 
decision of thenon-compoundable offence on 
its own merits, ` i 

That the Punjab case reported as 
King-Emperor v. Hira Singh (2) is explicit 
in laying down the principle that “the 
offence of rioting under s. 147, Indian Penal 
Code, being an offence against public tran- 
quility, primarily concerns the State more 
than the individual and that is probably one 
reason why that offence is not included by 
the Legislature in the category of compound- 
able offence. : 
` That the latest ruling on the sub- 
ject in which Basireddi v. Khayrat Ali 
(1) is also referred to is that contained in 
the Madras High Oourt decision in In re 
Venkanna Mathi (3). In that case it was 
. laid down that in the case of a house- 
trespass by members ‘of an unlawful as- 
sembly the conviction of the accused under 


ie Ind. Cas. 618 at p. 619; 17 0. W. N. 948; 14 
Or. L. ek. 458. 


(2) 11 P. R. 1907 Cr.; 34 P. W. R. 1907 Cr; 47 P, Li 
R. 1993; 6 Cr. L. J. 336. 

(3) 71 Ind. Oas. 242; 17 L. W. 451; 94 Or, L. J. 114; 
46 M. 957; (1923) 4, TR, (ML) 509, 
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s. 143, Indian- Penal Code, was -not illegal 
even though the offence under s. 447 had 
been compound. 

That the order of the Magistrate 
amounts to this in the alternative: either 
that no order has been passed by, him in so 
far as offences under s. 147 is concerned, or 
‘he has acquitted the accused under s. 345, 
Cr. P. C., of- the offence under s. 147, 
which the Legislature never. made com- 
poundable. 

That. it is a patent case of illegality 
which can be rectified by the High Court 
in exercise of its powers under s. 439, Cr. 
P. C., the nominal or ostensible order of 
acquittal being immaterial, A similar case 
was brought to the notice of the Oudh 
Judicial Commissioner's Court [Zahur-ud- 
Din v. Nasir-ud-Din (4)] and the Court en- 
tertained the reference on the authority of 
Emperor v. Ranchhod Bawla (5) and other 
rulings. . f 

That on these grounds the order of 
the Magistrate is ultra vires and it is pray- 
ed that it may be set aside. 

Mr. M. Saleem, for the 
Advocate, for the Petitioner. 

Pandit Nanak Chand, for the Respond- 
dents. 

ORDER.—The preliminary objection 
that this Court has no power to. revise 
the order of acquittal which is the subject 
of this reference has no force. The High 
Court as a general rule will refuse to in- 
terfere in revision with an order of acquit- 
tal wheñ no appeal has been preferred by 
the Local Government, but the present is 
not a case where the District Magistrate 
is seeking to have an order of acquittal 
turned into an order of conviction by 
means of a re-trial, He is not anxious to 
have the accused person convicted at all 
but he desires it to be pointed out effective- 
ly to the Magistrate that he has taken an 
erroneous view of the law. There is no 
reason why he should not in these circum- 
stances ask- this Court for an order setting 
aside the Magistrate’s grder of acquittal of 
an offence under s. 147, Indian Penal Code, 
which purports to thave been passed under 
s. 345, Or. P. ©. : 

In his erder of acquittal the Magistrates 
declared the question for decision to be 
whether, if sanction tð compromise under 


(Oy us Ind. Cas. 602; 24 Cr. If J. 186; (1924) A. IR, 

° (O.) 178. 

(5) 18 Ind. Oas. 413; 37 B. 369; 15 Bom, L, R. 61; 
l4 Or. LJ, 771, kad 


Government 
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s. 325 is given, the prosecutioù for an offence 
under s. 147 would ipso facto fail; and he 
proceeded to deduce a general -rule from a 
‘decision of the. Caleutta High Court re- 
ported as Basireddi v. Khayrat Ali (1) the 


facts of which were -entirely different from- 


the facts with which he had*to deal. The 
Magistrate: was wrong in imagining that 


any general:rule has been or could be. 
laid down ‘to govern all cases, and in the 


present’ case he. was wrong in acquitting 
- the aécused persons tinder s, 345, Cr. P. C., 
‘of all the offences alleged against them 
since one of these was a non-compound- 
able offence. If he had referred to s. 403 
(2), Cr. P. C; and had fead with it s. 235 
-(1) and illustration (g) tothat sub-section, he ` 
would have perceived that an acquittal 
“under s. 345, Cr. P. C., of an offence under 
s. 325, Indian’ Penal- Code, constitutes ‘no 
“bar to the subsequent trial of the accused . 
on a charge under s. 147, Indian Penal 
Code. If, however, the circumstances seem- 
“ed to him to require it, he could have 
discharged the accused in respect of the 
accusation under s. 147, Indian Penal Code. 
It is vastly preferable that .Magistrates 
‘should seek for guidance by studying the 
Codes rather than confuse themselves with 
judgments printed in unauthorised Law Re- 
ports which have been delivered on totally 
‘different facts. ' 

In the present case I consider it sufficient 
to point out the above and. not to send 
‘back the case to the 


respect of the offence under s, 147 in accord- 
ance with law, either charging the ac- 
-eused with -this offence or discharging 
‘them. The case is not one of any parti- 
cular. importance in itself and the terms . 
of the Magistrate’s order indicate that, if 


he had appreciated the law properly he pro-’ 


bably. would have discharged the accused. - 
L ZBK Order accordingly. 





. ALLAHABAD HIGH COURT. 
ORIMINAL Revision No. 470 of 1924, | 
Septemher 25, 1924. 

* Present:—Mr. Justice Mukerji. 


i -RAM SUKH AND OTHERS—APPLICANTS 
ECTSUS 
2 EMPEROR—RESPONDENT. 


RAM SUR 4, iMPERoR, 


: Magistrate with a 
direction that he should pass an orderin. 


e tion should be treated as illegal. 


"fe Í. 0.1925] 


Conviction For affr ay, whether bars trial for hurt 
Criminal Procedure Code (Act V of 1898}, s. 87— 
Omission to sign judgment—Irr egular wy, whéther cur- 
able. 

The failure of the Magistrate fo sign a judgment 
which he has written with hisown hand isa mere 
i We curable by s. 537 of the Cr. P. C. [p~ 65, 
col. 1 

The conviction of an accused person under s. 160 of 
the Penal Code is no bar to his trial and conviction 
again under s. 323 of the Code. [p. 65, col. 2] , 

Section 71 of the Penal Codé has no ‘application to 
a case where the offences charged are distinct. [ibid.] 


“ Criminal revision against an order of 
the Sessions Judge, . Muttra, dated the 


.2nd of July 1924. 


‘Mr. Ram Nama Prasad, for the Applie- 
-ants. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT. —These revisions, arise 
‘out of two separate cases. It appears that. 
two parties fought at a public place, and 
in the course of the fight, the applicants - 
_caused hurt to certain persons. Two cases 
were started, one under s, 160 of the Indian 
-Penal’ Code against eleven persons at the — 
instance of the Police. The other case was” 
started at the complaint of private parties ' 
who received injuries. These were separate 
-trials as has ‘been already observed, and 
-the applicants were separately. convicted as 
-the -result-of the two trials: In Revision 
No. 470 the judgment was pronounced 
earlier, for we find in the Magistrate's judg- 
ment, in the hurt case that he refers to his 
earlier judgment. The two judgments were 
pronounced on the same day.” 

In Revision No. 470 of 1924, which arises 
out of the charge under s. 160 the only 
point urged is one of sentence. The sen- 
tence passed is one of rather a heavy fine.. 
So far as Ram Sukh and Brikbhan are 
‘concerned they were fined’ in the sum of. 
Rs. 100 each. In view ofwhat I am, going 
to: say in the other case,l reduce the sen- 
tence of fine against ‘each of Ram Sukh 
and Brikbhan tothe sum of Rs. 50 only. 
The sentence of fine against Ganeshi and 
-.Beni will stand. Otherwise Revision No. 470. 
is rejected. 

In Revision No. 471 of 1924 two points 
-have been raised. First ithas been urged 
that, the judgmenteof the learned Magis- 
trate. being unsigned; did not operate as a 
judgment at all and therefore, the éonvic- 


The 


"°, judgment is entirely in the handwriting of 


Penal. Code (Act XLV ofe 1860), 65. ?1, 460, ‘geg~- the learned Magistrate. In the circumstances, _ 


` 
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I should agree “with the learned Sessions 
Judge-that thé irregularity of the judge 
ment not ` béing signed, is covered ` by 
s: 537 of the Or, P. It will be 
deplorable if after atrial the judgmént has 
to beset aside and a re-trial has to be 
ordered ‘simply becanse the learned Magis- 
trate forgot to sign the judgment and date 
it. The irregularity does not affect’ the 
poe of the case, and, therefore, this point 
ails 
The second point urged is somewhat in- 
teresting, though, to my mind not difficult 
_ to answer.’ The argument is that the ap- 
plicants having once been convicted of the 
offence of an aifray, they could not be again’ 
convicted of the offence under s. 323 of the 
Indian Penal Còde, having regard to the, 
*provisiogs uf s. 403 of the Cr. P. O. The 
argument is this. The offence of causing 
hurt was committed inthe course of one 


and the same transaction, namely, fighting . 


in a public place. It is ‘urged that, if the 
applicants fought in a public place and 
caused hurt to the complainants, they com- 
mitted one single act and although it may 


be true: that their act fell. within the- pur- . 


view of.two distinct offences under’ the 
Indian Penal Code, they could be tried for 
the two offences jointly under s, 235 ‘of the 
Cr. P. C. and, therefore, a conviction for one 
of the offences should operate as a bar 
to conviction under the other section. 

The argument overlooks the. fact that, 


the two offences committed are distinct and 


separate, There may be an affray without 
causing any hurt to any body. When two 
people fought ina public street to the dis- 
turbance of. the public peace, they commit 
an affray. The Police are the guardians of 
the peace and they may take up a case of an 
affray and prosecute the parties concerned. 
If in the-course of the affray one ‘party 
. causes. hurt to the other, it will be for the 
party who received the hurt, to decide whe- 
ther he will proceed against the party who 
caused the hurt. Are the Police to wait-in- 
definitely to find out whether the party-who 
received the hurt is going to prosecute the 
other party or not?. The Police would pro- 
secute both the parties. Thisis very im- 
portant, The offence is committed not alone 
by the party causing the hurt but by both 
` parties, hamely, the party causing the hurt 
and the party receiving the hurt, It will 
thus be seen.without further argument, 
“that the offences are distinct from each’ 
other, The case, therefore, falls within para, 1 
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of s. 235 0f the Indian Penal Code. -It is 
true that there might be a joint trial, but 
that is because it is convenient under the 
circumstances to have a joint trial. But 
for theapplication ofthe rule of bar, we 
haveto see whetlfer the case does not fall 
within cl. (2) of s. 403 of the Code. This 
cl. 20f s. 403 distinctly lays down that, 
when a person is acquittedor convicted of 
any offence, he may afterwards be tried for 
any distinct offence for which a separate 
charge might have been made against him in 
a former trial under s, 235 (1). Iam clear 
that this is a case which does not fall under 
cl. (2) of s. 235 ofthe Code. A reference 
to the illustration given under s. 235 will 
make this matter clear. In my opinion the 
conviction of the applicants under s. 160 
of the Indian Penal Code was no bar te 
their trial and conviction again under s. 323 
of the same Code. 

In the Revision Case N 0. 471 the punish- 
ment awarded is oneof fine of Rs. 50 each, 
Tf s. 71 of the Indian Penal Code applies, 
the maximum punishment which could be 
awarded is the punishment which is dictat- 
ed by 8:323 of the Indian Penal Code, under 
which the amount of the fine may be more 
than Rs, 100. Even if the maximum pun- 
ishment under s. 160 -be awarded, which is 
a fine of Rs. 100, the fact that I have reduc- ` 
ed the sentence in the case of two of the 
applicants would goto ensure that the 
maximum awardable under this section has 
not-been exceeded. Buts. 71 of the Indian 
Penal Code.has no application whatsoever 
to this case, as the offences are distinct. 

The Revision No, 471 is rejected. 


K. 8, D. Revisions rejected, 


eee aka atan 


. LAHORE HIGH COURT. 
CRIMINAL Rererence No. 1506 or 1924. 
-  December,22, 1924. 
Present: :—Sir Shadi Lal, Kr., Chief Justice. 
EMPEROR—Pzritionzr o 
’  VETSUS 
` HARPHUL—ACOUSED- RESPONDENT. _ 
Criminal Procedure Code(Act V of 1898), s. 439°— 
Penal Code (Act XLV of 1860), 3. 44?—Acquittal based 
ow finding of fact--Revision, W 
Where an accused person is acQuifted of a charga . 
under s. 447 of the Penal @ode on the ground that at 
the time when he took posse$sion of the property in . 


- dispute the property was not in the possession of 
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anybody, the High Court will not interfere with the 
acquittal in revision, inasmuch as the acquittal is 
based on a finding of fact. 
_ Case reported by the District Magistrate 
Rohtak. i 

GROUNDS:—This ‘is an application 
under Cr. P. O., s. 438 for revision of order 
of Magistrate, First Class, whereby he ac- 
quitted the aceused of an offence under s. 447, 
Indian Penal Code. The offence complained 
of was that accused entered and took posses- 
sion of a building which was in posses- 
sion of Rohtak District Board, and had 


always been used by them for a school.. 


The learned Magistrate has based his order 
on two grounds, the first is that the school 
“and compound was not in any one’s pos-. 
session and the second that no one was an- 
noyed by the accused's action. 

_, The evidence shows quite clearly that 
the property for 20 years had been in the 
_District Board’s possession. The accused 
states that the Zaildar erected the build- 
‘ing on land previously in the possession 


of “accused's grand-mother, obtaining her- 


‘permission therefor, and spending either. 
_his own money on it or ‘that of the vil- 
‘lage malba. The fact of the Zaildar's 
„ building the school is confirmed by an 
‘entry in the School Log Book.- But this 
entry shows quite clearly also that the 
- building was to be entirely for the use 
‘of the school, in other words for the Dis- 
. trict Board, the school-in question being 

a District ‘Board School. 
pbuilding was utilised by the District Board 
for this purpose and then a new building 
was erected for the school. But the Dis- 
trict Board did not vacate the old building 
for the school master left one room locked 
with his property inside and the-building 
continued to be used for an Adult Night 
School. 
admits that at the time the night classes 
were being. temporarily held in another 
building, but “only because of damage 
done by rain to the old building. Under 
these circumstanges there can be no shadow 


of doubt that. the property was at the time’ 


in the possession of the District Board. 

-As for. the contention ‘of the learned 
"Magistrate that no one was actually annoyed 
this has no force. It has been clearly laid 
. down. [cf. Ram Saran v: King-E’mperor 
(1)] that a claimant “of title to property 
which isin th possession of another may 
be presumed t® cause annoyance within 

(1) 12 P. R. 1908 Or; 4 Gr. L. J. 293; 54 P. L. R. 
4007 (F. B.) s a 
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For 20 years the 


The school master, P: W. No. 2,° 
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the meaning of s. 447, Indian Penal Code, 
eveti though he only entered in order to 
assert his rights. There are very many other 
school buildings which thave been in the 
past given up to District Boards by villagers 
and it would be serious matter if persons 
were permitted to enter on them and take 
possession at will. In this case it is clear 
that possession of the site had passed from 
the accused's family, and that there had 
never been any possessor of the building 
except the District Board. For these reasons 
I consider that the finding of the learned 
Magistrate is incorrect and I submit the . 
file for revision of his order to the High - 


Court. 


As over six weeks have elapsed since, 
the order, I am not asking Local Govern- 
ment to file an appeal [cf. Law Depart-. 
ment Manual page 45, s. 2}. But I am 
applying for revision to which course there 
is [cf. Fakir Chand v. Fakir (2)] no objection 


- the erroneous finding in this case being bas- 


ed mainly on amisapprehension of law. 

Mr. Shamair Chand, for the Respondent. 

ORDER.—In view of the finding of the 
Magistrate on the question of possession 
which finding is clearly one of fact, I see 
no valid ground which would justify a Court 
of Revision to interfere with .an order of 
acquittal. The recommendation made by 
the District Magistrate is not accepted. 

Z. K. -Recommendation not accepted, | 
L @ oe Cas. 379; (1924) A. I. R. (DJ) 286; 23 Cr, 
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BOMBAY HIGH COURT.. 
CRIMINAL APPLICATION FOR REVISION 
No. 229 or 1924, à 
: -November 12, 1924. ~ 5 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Crump. 
EMPEROR—APPLICANT 


VETSUS 5 

NATHU KASTURCHAND MARWADI 
~-A CCUSEDP—OPPONENT, . a 
Criminal Procedure Code (Act V of 1898), ss. 256, 
842—Ezamination of aceused, when ‘to be made—. 

Failure to examine accused, effect of. i 3 
The word. “examined” in s. 342 of the Cr. PwC.’ 
includes the cross-examination and re-examination of” 
the prosecution witnesses and cannot be taken -as 


y 


including only those answers which the witnesses 


[a6 1. O. 1925] ° 


give to questions put to them in the first instance by 
the prosecuting Counsel or Pleader. ‘I'he stage in the 
trial prescribed by s. 342 when the accused has to be 
questioned generally on the case for, the prosecution 
is after the prosecution evidence is complete and 
before he is called upon to enter upon his defence. 
The Code intends that the accused shall be given an 
opportunity of explaining any circumstances appear- 
ing in the evidence against him, that must mean the 
whole of the evidence against him and any examina- 
tion of the accused under s. 342 before that evidence 
is closed cannot possibly fulfil the conditions of. the 
section. [p. 68, col. 2.] ‘ 

The obligation imposed by s. 256 of the Cr. P. O. 
on a Magistrate to ask the accused whether he wishes 
to cross-examine the prosecution witnesses is quite. 
distinct from the obligation imposed by s. 342 to 
question the accused generally for the purposes men- 
tioned therein. [ibid] ` 

The omission to examine an accused person under 
s. 812 of the Or. D. C. vitiates ‘the trial and the same 
result follows if the accused has heen examined before 


the stage in the trial. prescribed. by the section has- 


been reached and there is no examination of the 
accused af that stage [ibid] . 


In re Varisai Rowther, 73 Ind. Cas. 163; 46 M. 449; 


44 ML. J. 567; 17 L. W. 722; 32 M. L. T. 385; (1923) 
M. W. N. 477; (1923) A. I. R. QL) 609; 24 Cr. L. J. 
547 and Dibakanta Chatterjee v. Gour Gopal Mukerjee, 
75 Ind. Cas. 715; 50 C. 939; 27 ©. W.N. 743; (1923) 
A.I. R. (O0) 727; 25 Or. L. J. 27, relied oa. , 

. Criminal application.against the convic- 
tion andsentence passed by the Sub-Divi- 
sional Magistrare, First -Class at Nasik. 

Mr. S. R. Parulekar, for the Applicant. 
Mr. 'G. R. Madbhavi, for the Opponent. . 


JUDGMENT. 

Macleod, C. dJ.—The accused was 
charged before the First Class Magistrate 
in the Nasik Sub-Division with having 
committed an offence under ss. 352, 504 and 
506 of the Indian Penal ‘Code. The trial 
commenced on April 16, 1924, when one 
witness for the prosecution was examined. 
On April 25, two more witnesses for the 
prosecution were examined and then the 
accused was questioned generally. To the 
question whether he wished to ‘further 
cross-examine the prosecution witnesses, he 
said “Yes”. He was‘also asked if he had 
any witnesses, and he gave the names of 
- certain persons he wished to call as wit- 
nesses for the defence. On the same day 
a charge was framed under the three sec- 
tions abovementioned. On May 2, the pro- 
secution witnesses who had previously been 
examined were cross-exqamined. The accus- 
ed was not questioned further and he 
entered eon his defence. One witness for 
the defence was examined and cross-ex- 
.amined. On May 20, 1924, another witness 
for the defence was examined, and on May 
21, 1924, judgment waa delivered convicting 
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the accused and sentencing himto pay a 
fine of Rs. 50, or to suffer two weeks’ 
rigorous imprisonment. He, . thereupon, 
made an application to this Court in 


- revision, and the fourth ground on which 


he complained of the proceedings in the 
lower Court was as follows: “That the 
learned Magistrate has erred in law in not 
getting an explanation from, the accused 
as to what was deposed against him by 
the prosecution witnesses in their cross- 
examination and this omission to examine 
the accused vitiates the trial: and convic- 
tion.” f 

` Now the procedure to be followed in 
warrant cases is prescribed by Ch. 
XXI of the Cr. P.O. Under s. 254, at any 
previous stage of the case even before the 
whole of the evidence for the prosecution 
has been taken, the Magistrate is com- 


‘petent to frame a charge against the 


accused. Under s. 255 (1), the charge will 
then beread and explained: to the accused, 
and he shall.be asked whether he pleads 
guilty or has any defence to make, and 
under s. 256 if the accused claims to be 
tried he shall be required to state at the 
commencement of the next hearing of the 
case, or if the Magistrate for reasons to 
be recorded in writing so thinks fit forth- 
with, ask the accused whether he wishes to 
cross-examine any, and if so, which, of 


‘the ` witnesses for the prosecution whose 


evidence: .has been taken. Ifhe says he 
does so wish, the witnesses named by him 
shall be re-called and, after ecross-examina- 
tion and re-examination (if any), they shall 
be discharged. The evidence of any remain- 
ing witnesses for the prosecution shall next 
be taken, and, after cross-examination and 
re-examination (ifany) they also shall be 
discharged. The accused shall then be 
called upon to enter upon his defence and 
produce his evidence. 

It is, therefore, contemplated by these 
provisions that the Magistrate can frame a 
charge although the prosecution case is 
not complete, and if he does so, and the 
accused claims to bestried, he is bound to 
ask the accused whether*he wishes to cross- 
examine any of the prosecution witnesses® e 
who have already been called. If the 
accused states that he+wants to crogs- 
examine any of these witnesses, those 
witnesses must be broughg back to the 
Court so that they may be Gross-examined, , 
| It is also contemplated that in addition to 
such cross-gxsamination, further witnesses 
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may be exathined for the prosecution, and 
if such further witnesses are produced, 
they shall: be’ examined, cross-examined 
‘and re-examined. ‘Then the prosecution 
case is complete and the’ acciised shall be 
called upon to enter upoh his defence and 
produce his evidence. 

Section 342 deals with the power “of 
Magistrates to examine the accused.. The 
Court may, at any stage of any inquiry or 
trial, without previously warning the ac- 
cusad, put such questions to him-as the 
Court considers necessary for the. purpose 
of enabling the accused to explain any 
circumstances appearing in the evidence 
against him. That poweris discretionary. 
In addition the Court is bound, for the 
purpose aforesaid, to question the accused 
generally on the case after the witnesses 
for the prosecution 
and before he is called on for his defence. 
In my opinion there can be ‘no difference 
in meaning between the words “called 
upon- to enter upon his‘ defence” and 
“called on for his defence.” It has been 
contended that thé examination of the 
accused generally on the case as required 
by s. 342 can legally take place so as to 
fulfil the conditions of the section any time 
before the defence commences, so that in 
“this case. where the accused was examined 
. after the two prosecution witnesses. had 
been examined, but before the charge 
‘was framed, before the prosecution wit- 
nesses had been cross-examined, before 
‘any other witnesses the prosecution might 
wish to call had been called, there was 
an examination according to the provision 
of s. 342. In support of that contention 
we have been referred to the Full Bench 
decision of the Madras High Court in 
In re Varisai Rowther (1). An opposite 
view has been taken by the High Court of 
Calcutta in Dibakanta Chatterjee v. Gour 
Gopal Mukerjee (2) which was decided 
some months after 
decision of thee Madras High Court. Un- 
fortunately the Madras decision was not 
‘either reported at* the time when the 
Calcutta case was decided, or was not placed 
before the Court. However that may he, 


the point seems to bè an extremely simple f 


one. The Code” intends that the accused 
(1) 73 Ind. Cas. 3; 46 M. 449; 44 M. L. J. 567; 17 
JL. W. 722; 32 M. L- ' 385; (1923) M. W.N. 477; (1923) 
A 95 R. QL.) 609! 24 Gr, tial, 547 
75 Ind. Cas. 715; #0 C. 939; He W. N. 743; 
938)" ‘a LR. (0) 727; 25 Or. Ia J. 2 


have been examined - 


the Full Bench ~ 


. ' 5 Pa 
[86 I. 0. 1925] 
shall be given an opportunity of explain- 
ing any circumstances appearing in the 
evidence against him. , That must mean 
the whole of the evidence against him, 
and any examination under s. “342 before 
that evidence is closed cannot possibly 

fulfil the conditions of the section. 

With respect I entirely agree with the 
opinion of Rankin, J., expressed i in Diba- 
kanta Chatterjee v. Gour Gopal Mukherjee (2) 
that the word “examined” in s. 842 must 
include cross-examination and re-examina-. 
tion. and cannot be taken as including only 
those answers which a witness gives: to 
questions put to him in the first instancé 
by the prosecuting Counsel or Pleader. In 
my opinion the stage in the trial prescrib- 


-ed bys. 842 when the accused has to be 


questioned generally on the case for thé 
prosecution is after the prosecution evi- 
dence is complete and before he is called 
upon to enter on his defence. The obliga- 
tion imposed by s. 256 on the Magistrate 
to ask the accused whether he wishes to 
cross-examine the prosecution witnesses is 
quite distinct from the-obligation impos- 


‘ed bys. 342 to question the accused gener- 


ally for the purposes mentioned therein. 

In my opinion, therefore, the Magistrate 
has not complied with the provisions of 
s. 842, Cr, P.O. It has been previously 
decided by this Court that the omission to 
examine the accused under that section 
vitiates the trial, and the same result 
must. follow ifthe accused has been ex- 
amined before the stage in the trial pre- 
scribed by the section has been reached, 
We could make the order, as was made in 
the case, I have referred to in the Calcutta 
High Court, directing the Magistrate to 
resume the trial from the point where he 
fell into error. But considering the par- 
ticular circumstances of the case, the fact 
that if we do so, we, would have to send 
back the accused for trial for the third 
time, and the fact that the offenceis not a 
very serious one, we think there is no 
reason why the accused should be put on 
his trial. again. We, therefere, set aside 
the conviction and direct the fine and the 
process fee, if paid, to be refunded, 

Crump, J.—E agree with the-order pro- 
posed and the grounds upon, which “it is 
based. The question for. our décision is 
the interpretation of cl. (1) of s. 342,. 
Or. P.O. That section lays upon the Court 
the duty of examining the accused person 
generally for the purpose of giving him 


[86 I. O. 1928) « 
an opportunity of explaining any circum- 


stances appearing in the evidence against ° 


him, and the point which we have to 
decide is up to what stage of the case 
does that duty laid upon the Court persist. 
Now the section says. that such examination 
` shall for the purpose aforesaid be made 


after the witnesses forthe prosecution have’ ` 
been examined and before the accused is 


éalled ‘on for his defence, That examina- 
tion. must, therefore, come immediately 
between the two stages so indicated. It 
seems, therefore, to me that up to the 


stage indicated by the words “before the ` 


accused is called on for his defence,” it 
is obligatory on the Magistrate to question 
the accused as regards any circumstances 
appearing against him, and, 
"as regards any evidence which may have 
ebeen recorded up to that point. i 


Therefore we have to determine when- 


that stage is reached, and if reference is 
made to s 256, I think, no doubt can be 
felt that that stage is not reached until all 
which is prescribed by that section has 
been completed. If then under that sec- 
‘tion the accused exercises his option. to 
re-call the witnesses or any of the witnesses 
for the prosecution for cross-examination, 
he hasnot reached the stage which the 
section defines by the words “the accused 
shall then be called upon to enter upon 
his defence and produce his evidence.” In 
my opinion itis impossible to make any 
distinction between the words so used in 


s. 256and similar words “before the accused’ 


is called upon for his defence in s. 342. 

If that is the correct view of the law, it 
follows that-in the present case the Magis- 
trate by failing to question the accused, 
after. he- had exercised his.option to-cross- 
examine the prosecution witnesses, failed 
to discharge the duty which the law ‘has 
laid upon him by the imperative words 
of s, 342. Now this Court has held that 
a failure to comply with the provisions of 
s. 342 is an error which vitiates the pro- 
ceedings, and it would, therefore, follow 
that the conviction could not be sustained. 
“That being my view of the scope of the 
-relevant sections, I.concur in holding that 
the trial is bad. ` ; 
- z. K, - Conviction and sentence set aside. 


therefore, ` 


-imprisonment .for four years each. 
‘dacoity ‘took place in the middle of the 
“night between the 10th and 1]th December 
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LAHORE HIGH COURT. - 
CriminaL APPEAL No:793 or 1924." 
i December 23; 1924, | 
l Present: —Mr. Justice Zafar All.” 
MAULA DAD alias MAULU AND orHirs— 


Convicgs—APPELLaNTs >S ro) 
versus . A DNE REN 
EMPEROR—RESPONDENT. 7'0 


`~ Evidence Act (1 .0f 1872), ss. 114, 188-—Dacoity= 
Approver's statement—Corroboratiot—Recovery of 
stolen property—Association of accused persone- 
Identification by witnesses who had given nu previous 
description of accused, value of. ` 

In a case of dacoity the recovery ofa portion of the 
stolen property from the possession of an accused 
person is a sufficient corroboration of the approver's 
statement so as to justify a conviction of such accused. 
person. [p. 70, col. 1.] 

No reliance can be placed on the identification of 
an accused person by a witness who had previously 
to the identification given no description of the person 
whom he identifies. [ibid.] 

Evidence that certain persons accused of having 
committed the offence of dacoity were seen together 
at a place other than that at which the dacoity was 
committed'on the day previous to the. dacoity is no 
such corroboration of the statement of an approver as 
to justify the conviction of such persons. [p. 10, 


.col. 2.] 


Criminal appeal from an order of the Ses- 
sions Judge, Gujranwalla, at Gujrat, dated 
the 20th August 1924. her E 

Mr. Balkishen, for the Appellants. 

- Mr. D. C. Ralli, for the Government Ad- 


-vocate, for the Respondent. 


JUDGMENT.—The five appellants 
have been convicted of dacoity and sentenced 
under s. 395, Indian Penal ot to 
‘he 


1924 ina shop situate in the Gujrat Town. 
The. dacoits who were armed with hatchets, 
chhavis and dangs and were stated to be 15 
or 16 in number took the precaution of 
seizing and detaining the: Constable 
Muhammad Hayat (P. W. No. 2) and the 
chowkida* who were on patrol duty, in the 
verandah of the shop in the bazar, and four ` 
of the dacoits kept guard over them, Some 
of the remaining culprits broke open the 
locks on:the door of the Shop and entered 
it to rob it. The remaining lot kept prowl- 
ingin the bazar, They removed from within 
the shop five bundles of piece goods and, 
as they were carrying away the same two 
other constables came up and challenged 
them. But on being threatened by ‘the 
gacoits they took to flighf The four men 
who were with the Cons&ble- Muhammad 
Hayat and the chowkidar if the verandah 
4 ri e 
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also ran away atthe time, The Constable 
Muhammad Hayat then ran to the house 
of the Sub-Inspector and there made to him 
the First Information Report. ‘The Police 
investigation that followed achieved no- 
thing for a considerable period but on the 
28th February 1924 the Sub-Inspector re- 
ceived some information in pursuance 


of which he called and questioned Daula 


on the 4th* March. Daula made certain 
disclosures and eventually accepted a 
‘tender of pardon and became a witness 
for the Crown, 
hy him seven men were arrested and placed 
on trial with the result.that two were ac- 
quitted and five have been convicted. The 
evidence of the approver against one of 
these five i.e. Ditta is corroborated by the 


fact that a large number of stolen pieces of: 


cloth was foundin his possession. Thus 
there can be no doubt that he was one of 
the dacoits and that the evidence of the 
approver as-against him can be relied upon. 


But no stolen property was recovered from. 


the remaining four and the corroborative 
evidence that has been relied upon as 
against them was that they were mixed 
with 30 or 40 other men and were singled 
out and identified from among them hy 
Muhammad Hayat Constable (P, W. No. 2), 
Jawanda Mal, milkseller (P. W. No. 9) and 
Akbar Shah (P. W. No.7). The question is 
whether this evidence as to identification is 
worthy of credit. Muhammad Hayat (P. 
W. No. 2) in his First'Information Report 
stated that five or six of the gang seemed 


to be Sikhs, and that 10.or 11 of them. 


were “wearing mundasas, and that he could 
not give the hulia of any one of them. As 
the night was dark, it is difficult to 
believe that he could.identify any of them 
after about, two or three months. If he had 
had given some description howsoever slight, 
of some or all of the culprits his evidence 
as to subsequent identification might have 
carried some weight but as he gave no 
description whatsoever and stated on the 
other hand thate10 or 11 of them wore 
mundasas, i. e, were muffled, and that five 
or six of them- were Sikhs his testimony as 
o idéntification could not be relied upon. 
he testimony of Akber Shah (P. W. No. 7) 
was that he was employed as a chowkidar 
ate bridge, that six men, who were not 
known to him, came to-that bridge one 
evening. and sm¥oked a chilm with him, 
and that some eonsiderable period after that 
the Sub-Inspector catled him to jhana one 
. kd ii 
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. evening and in the identification parade 


-the dacoity. 


On the information given: 


* 186 I. 0. 1925} 


held the next day identified. six men, 1. e 
Khanun, Mahla, Khushi, Maulu, Ditta and 
Daula. This, even if true, would prove 
only this that these six men had been to: 
the bridge. It would not connect them with 
Similarly Jawanda (P. W. 
No. 9) stated that 10 men purchased and 
drank milk at his shop one morning and 
went away and that subsequently in the 
identification parade he identified the six 
men mentioned above out of those 10 men. 
This evidence also even if true would not 
connect these six men with the dacoity. 
This would corroborate the evidence of the 
approver only so far that these men were 
his companions and associates. But the 
fact that both these witnesses did not give 
their descriptions before identification ren-, 
ders their evidence unworthy of credit. 
It may be noted here that there were two ' 
more witnessess as to identification of the. 
accused, i.e, Ram Sahai chowkidar (P. 
W. No. 29) and Haveli Ram (P. W. No. 10) 
whose evidence was discarded by the learn- 
ed Sessions Judge. | 

The result is that I dismiss the appeal of . 
Ditta and accepling that of Maula Dad, 
Khanun, Khushi arid Mahla set aside their 
convictions and sentences and order them 
to be released from Jail forthwith, 

Z. K. Appeal of Ditla dismissed 

and those of others accepted. 


pee 


BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR REVIEW 
©- No. 268 or 1924. 

f November 20, 1924. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 
EMPEROR— PROSECUTOR 
versus 
l JINGA GAMAJI—Acctsep. | 

Criminal Procedure Code (Act V of 1898), 8. 502, 
applicability of—Penal- Code (Aet XLV of 1860), s. 
881—Offence punishable with imprisonment—Release 
on probation of good conduct, whether permissible. 

Provided the other provisiohs of s. 562 of the Cr. 
P. C. are applicable to a case,a first offender is en- 
titled to the benefit ofthe section even when in the 
absence of such provisions the Magistrate would be 
oblige] to pass a sentence of imprisonment. 


Criminal application against a convic- 
tion and sentence passed by the *Sub-Divi- 
sional Magistrate, First Class at Nasik. 


~of cases the provisions of s. .562. 


his. or her home. ) 
constitutes the offence of abduction. s 


(86 1. 0. 1998] » 


victed under s. 381,.Indian Penal Code, of 
the theft of gold and silver ornaments and 
clothes belonging to the coniplainant in 
whose service he had been for three years 
as a cook.. The Magistrate convicted him, 
and as it was his first offence, ordered 
him to be released on a bond on proba- 
tion of good conduct fora period of. one 
year under s. 562, Cr. P. ©. The matter 
has been referred to this Court 
ground that as sentence of imprisonment 
is obligatory when an offence under s. 
381, Indian Penal Code, has been proved, 
the Magistrate could not give the convicted 
person the benefit of s. 562, Or. P. ©. We 
think that on a proper construction of s, 562, 
a first offender, provided the other provi- 
sions of the section apply, is entitled to 
the . benefit of the section, even when 
without such provisions the Magistrate 


‘would be obliged to pass a sentence of 


imprisonment. Any other construction 
would entirely‘nullify in `a great number 


charge the Rule. 


Z. K. Rule discharged, 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. - 
CRIMINAL APPEALS Nos. 688, 713 To 715 
: AND 736 oF 1924. ; 
. December 9, 1924 | 
: Presont:—Mr. Dalal, J. O. 
SUNDAR SINGH—Acctsup—APPELLANT 
Ke versus 
EMPEROR--ProsECcoTOR— RESPONDENT. 


Penal Code (Act XLV of 1860), ss. 109, 366—Abduc- - 
tion, whether. continuing offence—Fresh removal, whe- ' 


ther abduction. is 
Abduction _is a continuing offence and is not 

completed when the parson abducted is removed from 

Every fresh removal of such person 


Ganga Dei v. Emperor, 22 Ind. Cas, 730; 12 A. L. 


- J. 91; 15 Gr' L. J. 144, relied òn. 


Certain persons conspired together to induce by 
dezzitful means a girl of eighteen to leave her home 
and ac»wmpany them to another place with the in- 
tention of ma ing her over “to S for the purpose of 


being. married to his brother. When the girl was ` 


made ovtr to S she refused to accompany him and 
the latter caught hold of her hand and dragged her: 

* Held, that S was’ not guilty of abetment of the 
original offence of abduction, but was himself guilty 
of the offence of abduction. 


~ 


SUNDAR SINGH Y. NMPEROR. 
JUDGMENT. —The accused was com ` 


on the. 


We dis- : 


| 71 
Criminal appeal under s. 410, Or, P. O., 

against that of the Additional Sessions 

Tadge, Gonda, dated the 13th October 


Mr. H. D. Chandra, for the Appellant. 
The Government Pleader, for the Grown. 
JUDGMENT.—The facts of the case 

have been carefully summarized in the 
judgment of the lower Court. Sundar Singh ` 
bas been convicted of abetment and the 
others of the original offence of abduction 
under s. 366 with intent to compel a woman 
to marry against her will. The facts re- 
garding the offences committed by persons 
other than Sundar Singh are straightfor- 
ward and reguire. no comment. They all 
conspired together to induce by deceitful 
means a Muhammadan girl of about 18 to 
leave her home in Gonda and accompany 
them to Lucknow. Their intention was to 
make her over to Sundar Singh for a con- 
sideration for marriage to Sundar Singh’s 
brother. The girl was brought to Lucknow 
where Sundar Singh arrived on receiving 
a pre-arranged communication from the 
‘appellant Din Muhammad. . The girl was 
not made over to him there, ‘but they all 
started by train towards Bareillyand at the 
Sandila Railway Station Din Muhammad, his 
wife andson got out of the train and told 
Sundar Singh’ to take charge of the girl. 
The girl, however, was not ready to accept 
the company ofa stranger, got out of the 
train and refused to re-enter it. Sundar Singh 
‘thereupon caught. hold of her hand and 
dragged her. She raised an alarm ‘The 
attention of a Police constable was attracted 
and both of them were taken to the Ruil- 
way Police Station at Balamau by the same 
train. The other appellants were subse- 
quently arrested. The girl's evidence clearly 


< proves the charge against all the accused. 


The case of Sundar Singh is of some diffi- 
culty. Ido not think thathe could be con- 
victed of abetment of the original offence 
of abduction. In my opinion his was a 
separate offence of abduction when he tried 
to compel the girl by force to go along 
with him from the Sandila Railway Station. 
As pointed out by tke learned Judge of the 
lower Court abductiin iš a continuing 
offence. [See Ganga Dei v. Emperor (1)]. The 
abduction was not completed when the girl 
was removed from Gorda, Every fresh 
removal of hers constituted an offence of 
abduction. The girl was Povilling to ac- 

, (I) 23 Ind. Cas. 730; 12 A.L. 3,91; 15 Cr. L. J. 154. 
e e 7 
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company aa Singh .and he was com- 
‘pelling her by force to do 5o, it is clear 
‘that he abducted the woman. He wanted 
“tio” marry her to his brother whether she 
liked ic or not. I think, however, that the 
sentence of Sundar Singh should be con- 
siderably reduced. There is no evidence that 
hé had knowledge of the*’manner in which 

“the girl was obtained by Din Muhammad 
and others. Possibly he may have suspect- 
‘ed nothing: wrong until the girl refused 
‘to accompany him at Sándila. 

The offence was committed by him on the 
spur of the moment and possibly, ifhe had 
been introduced to the girl in Lucknow and 
she had refused to-accompany him, he may 
have had time+o think‘and would not have 
tried to force the girl to go along with him. 
He is an ex-soldier and it is commonly 
known that there is a considerable difficul- 
ty in the Punjab in obtaining girls for 
marriage. I reduce his sentence to rigorous 
imprisonment for three months and uphold 
‘the fine and the imprisonment in default. 
The rest of the appeals are dismissed. 

Z. K. Appeal of Sunder Singh partly - 
‘allowed; Appeals Nos. 713 to 715 and 736 
dismissed. 


BOMBAY HIGH COURT. 
< ORIMINAL APPRBAL No, 403 oF 1924, 
5 November 12, 1924. 
` Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 
BHIMRAO NARSIMHA HUBLIKAR 
—Accusep—-APPELL LANT 
versus 


- EMPEROR—RESPONDENT. 
` Penal Code (Act XLV of 1860), s. 161—Bribery— 

Present accepted by Judge from ‘litigant—Offence— 
Evidence Act (I of 1872), ss. 114, Ill, (b), 188--Accom- 
pliće, evidence of—Corroboration, what amounts to. 

“ Accused, who was a Subordinate Judge, went in 
company with a litigant in his Court to a cloth-shop 
and accepted a presen? of cloth which was to be paid 

for by that litigant, and it was found that the liti- 
gant consented to, bs rgsptnsible ‘for the payment 
‘for the cloth to gain favour with the accused ‘in his 
Amit 
i Held, that the accused was guilty of an offence 
‘under s. 161 of the Penal Code, and that it was not 
‘necessary to prove thaf favour was actually shown to 
“the litigant as the result of the present, it was suifi- 
cient if the litigantywas led to believe that the casa 
would go against Rim if he failed to give the 
gecused a present, [p, 73, col. 2] 


BHIMRAO NARSIMHA HUBLIKAR Ý. EMPEROR, 


. [86 1..0. 1925] 


In dealing with the evidence of an accomplice the 
Judge is not bound to rely on such statéments ‘only 
as are corroborated by reliable evidence. ‘Once a 
foundation is established for a belief that such “a 
witness is speaking tha truth, because his statement 
is corroborated by true evidente on material pointe, 
the Judge is at liberty to come to a conclusion as to 
the ‘truth or falsity of other statements not corro- 
borated. [p. 74, col. 1.) 


Criminal ‘appeal from conviction and 
sentence passed by the Additional Sessions 
Judge, Sholapur, 


Sir Chimanlal Setalvad, (with him Messi, 
-A. G. Desai. and V. S.-Sanzgiri), for ‘the 
Accused. 

Mr. Velinkar, (with him Mr. S. S. Patka?, 
Government Pleader), for the Crown. 


JUDGMENT. 

Macleod, ©. .J.—The accused was 
charged ‘before the Additional Sessions 
Judge at Sholapur with having accepted e 
from one Shri Kisan Sarda cloth*to the 
value of Rs.. 95-7-6 as a motive for show- 
ing favour to. the said Sarda in Suit 
No. 570 of 1922 on his file, the accused at 


. that time holding “the appointment of Joint 


Subordinate Judge at Sholapur and thus 
having committed an offence under s. 161, 
of ‘the Indian Penal Code. The Judge 
disagreeing with the Assessors found him 
guilty and sentenced him to one year’s 
simple imprisonment and a fine of Rs. 1, 000. 

The accused has appealed. 

Sarda, a wealthy merchant of Sholapur, 
owned a house.which he had leased to the 
Municipality to be used as a chool build- 
ing. In April 1922 he was told that if he 
would open windows on the ground-floor 
and add a second storey he would be paid 
an increased rent. With the consent of the 
Municipality he commenced the alterations 
and additions. His neighbours on either 


. Side objected. One of them, Tandulwadikar, 


filed Suit No. 570 of 1922 in the Subordinate 
Judge’s Court on June 1 and obtained next 
day an interim injunction er parte. The 
notice of the injunction was served on 
Sarda on June 9. Exhibit 2B is the Roznama 
of that suit. Sarda put in a written 
statemént and the suit was adjourned for 
production of documentary evidence. On 
the 29th the Judge appointed the follow- 
in: day a Sunday for an inspection of 
the premises. It may be necessary to men- 


‘tion, though it is not of much importance, 
‘that the owner of the premises on the other 


side of Sarda’s building .also field a suit 


against him, and in-July 1922 Sarda him- 


self had three or four. suits pending - ‘in 


. have your business done.” 


[86-1 0. 1925]: 


the Court of the accused. On the 30th 
Sarda and his Pleader Phadke went in 
Sarda's carriage to drive the Judge to the 
premises. After viewing some other pre- 
mises the Judge came to Sarda’s building. 
Mehendale, the plaintiff's Pleader, joined. 
the .party at the first premises. Sarda 
alleges that accused said to him in Cana- 
rese “You have built this unjustly. I shall 
have it demolished.” In the Magistrate's 
Court Sarda said that accused told him 
he would, have to buy’ plaintiff's land. 
When the inspection was finished the 
Judge went to Phadke’s house for tea. 
Sarda alleges that after tea the accused 
said to Phadke in Marathi“ ‘Speak to your 
client and get him to buy the land.”. From 
Phadke’s house the Judge went on “with 
Sarda and Mehendale to the latter's house 
where hé got out, Sarda then ‘deposed as 
follows” “When we started accused asked 
me in Marathi whether Iknew of a good 
cloth shop. 1 said there were two or three 
good cloth shops, and mentioned Shingi's 
Ganeshram’s and Nikte’s. He asked me 
to drive to Shingi’s. He then‘said “You 
have built the wall unjustly and I shall 
have to have it pulled down.” I said “Tt is 
in your hands, do as you wish,” He said 
“Nothing comes out of merely lending‘ a 
carriage. Recognise that fact and I shall 
have your business done.” T suspected that 
he was asking fora bribe. He meant that 
the loan of a carriage was not enough. I 
had been often lending him my carriage.’ 

The account given of this conversation Dy 
Sarda in the. Magistrate's Court was 
practically: to the same effect, though he 
did not mention that the J udge said “T shall 
Sarda said 
“Accused said to, me ‘you have illegally 


‘opened windows, I will have to order them 


- hands, 


I said ‘Tt is 


to be blocked up.’ 
do what you like.’ 


in your 
Accused re- 


- plied ‘Nothing - comes of lending a horse 


and carriage ” for drives, you- think this 
over.” As to what happened at Shingi's 
shop.I have very little doubt that the pro- 
secution evidence correctly describes it. 
Shingi showed sone cloth to the accused 
and he chose various pieces asking Shingi 
to debit the price to Sarda's account. Shingi 
looked at Sarda who satd “enter it.” -Sam- 


‘suddin, a servant in the shop, made an 


entry. Accused had said “do not enter 
my Gujarat, enter Sarda’s Haste.” The 
cloth wasthea packed up and placed’-in 
the AE Sarda says, that after they 
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had left the shop accused. went back again 
into the shop for two or three minutes but 
whether he did or did not go back is not 
very material. The accused was evident- 
ly anxious that the cloth should not be 


‘debited to Himself; Sarda then dreve the 


accused back td his bungalow where he 
got out with the parcel of cloth. 

The. defence is briefly as follows. 

“The accused thought of going to his bunga- 
low before going to Shingi’s shop to bring 
some money. To avoid the delay he 
asked Sarda to accommodate him for a 
short time. When they got back to the 
bungalow accused went in for the money 
to pay Sarda andfound that his wife who 
had the key of the cash box: was out, so 
he asked Sarda to wait for payment and 
he sent the money the next day by the 
hand of his son. Yasin, the driver of 
Sarda’s carriage, deposed that the accused 
onarrival at his bungalow went straight 
in with the cloth and witness drove 
off. There is no evidence whatever that 


‘the accused sent the money next day to 


Sarda, Sarda denies he received the money, 
no receipt has been produced, though, 
when the accused’s house at Dharwar was 
searched, receipts on account of small pur- 
chases - for household- necessaries were 
found. Accused's son was not called to say 
that he took the money to Sarda. Then 

there was no reason whatever why the 
accused should not have asked Shingi to 
openan account of the cloth purchased. 

A day or two later the accused did make 
some small purchases on credit at Shingi's 
shop. A -suit was afterwards filed by 
Shingi, against Sarda to recover the 
balance of account which was paid after a 
decree had been passed. The evidence, 

therefore, is conclusive that the accused 
went in ‘company with a litigant in his 

Court to Shingi’s shop and accepted a pre- 
sent of cloth which was to be paid for by 
that litigant, and undoubtedly Sarda con- 
sented to be responsible for the payment 
for the cloth to gain favours with the 
Judge in his suit. It is hardly necessary 
for the prosecution tô rely on Sarda’s ac- 

count of what took place at the Anspectiong , 
of the premises and while he was driving ° 
the accused to the shop., There is ample 
corroboration of the, rest of Sarda’s evi- 
dence. ButI gather ‘from ertain: remarks 
Sessions Judge 


has fallen. into the errore of thinking’ 


that when weig ghing the value of the evi- 
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poration not only in material particulars but 
in all material particulars. Although the 
Judge thought -that Sarda came through 
the ordeal of a severe cross-examination 
very crtditably, he could not accept Sarda’s 
evidence of what the accused said on the 
two abovementioned occasions because 
there was no corroboration, which, as I 
understand “the judgment; meant that there 
was no other evidence with regard to those 
conversations, and, therefore, the Judge did 
not feel himself entitled even to consider 
whether that evidence is true. I may be 
wrong in my surmise, but at any rate, I 
think this is an occasion for pointing out 
that in dealing with the evidence of an 
accomplice the Judge is not bound to rely 
on such statements only as are corroborated 
by other reliable evidence, Once a founda- 
tion is established fora belief that sucha 
witness is speaking the truth because he is 
corroborated by true evidence on material 
points, the Judge is at liberty to come to a 
conclusion as to the truth. or falsehood of 
other statements not corroborated. Adopting 
this test I think there are good reasons for 
thinking that Sarda's evidence regarding 
the two conversations with accused are sub- 
stantially correct. ‘That the accused said 

_ something to Sarda at the inspection of 
the premises is deposed to by Mehendale, 
the plaintiff's Pleader, and judging by what 
admittedly happened afterwards ‘it is not 
‘improbable that the accused said some- 
thing to Sarda to induce him to think his 
position in the suit was rather doubtful. 
At any rate suggestion was made thereafter 
by the Court that Sarda should buy the 
plaintiff's land and a panch was appointed to 
fix the value. Idon't, however, attach very 
much importance fo this incident as the 
accused might merely have been -advising 
Sarda that in order to get rid of the plaint- 
iff's claim to obstruct his building it would 
be cheaper to buy his land. The alleged 
conversation in the carriage was more direct 
and I have come to the conclusion that the 
accused must have said something to Sarda 
which resulted on their arrival at the shop 

„ein Sarda at once consenting to have the 
cloth purchased by the accused debited to 
his account. ` ; : 


As would only be natural the prosecution 
case was most ẹrenuously resisted before 
"the Sessions Judge and I shall now deal 
“with the various -points raised „before the 
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Sessions Judge and by appellant’s Counsel 
before us. : : 

It was seriously contended before the 
Sessions Judge that there.was a conspiracy 
amongst the members of the Sholapur Bar 
with whom the accused was undoubtedly 
unpopular owing to his demeanour towards 
them in Court, and his inveterate desire to 
get cases settled, to get the accused into ` 
trouble. It is regrettable that such an 
accusation should have been made by an 
Advocate of this Court who contended that 
this was a Bar prosecution and that the 
exertions of the C. I. D. were supported by 
Mehendale and other Pleaders. The Ses- 
sions Judge has dealt with this allegation’ 
quite, correctly. When -Mehendale headed’ 
the deputation of Pleaders to the District: 
Judgein August 1923 he stated that he 
heard of the purchase of cloth. That pur- ° 
chase was an undisputed fact about which 
Mehendale was entitled to give information 
to the District Judge. Thereafter neither 
Mehendale norany other Pleader. did any-: 
thing except to give evidence as they were 
bound to do, ‘and there is nothing in evi- 
dence of Mehendale or Phadke which shows 
any signs on their part of giving false 
evidence with the malicious intent of as- 
sisting the prosecution. It was also con- 
tended that no favour was shown to Sarda 
in his suit. But that is not necessary. It- 
would be sufficient if Sarda was led to be- 
lieve that the case would go against him if 
he did not give the Judge a present and the 
evidence tends to show that this is what 
happended. It was useless for ‘Counsel to 
urge that the prosecution case was absurd, 
that there was nothing left of it when the 
record was closed, that it rested entirely- 
on Sarda’s evidence and that the Court 
was bound to accept the explanation of the 
accused that he had paid for the cloth. 
Very -little endeavour was made to explain 
why the accused should have asked Sadra 
to give him credit instead of asking Shingi 
to open an account. It was suggested that 
that wasan usual occurrence between friends, 
butif aman goes with a friend toa shop 
where he can get credit he does not usual- 
ly ask his friend to be responsible for goods 
purchased. Then it was obviously neces- 
sary to blacken Sarda’s character in every 
possible way. But granting that he was 
a wealthy young voluptuary, who had been 
tried for murder and acquitted, that was 
no reason why he should persist in saying 
that the accused had never. paid him for 
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the cloth. He certainly was not anxious to 
give information to the Police, but the 
shortest way out of his trouble would have 


been tosay that’ he had been paid on the 


following day. We are asked to believe 
that although he knew'all the-time that 
he had been paid, he persisted in his denial 
at the instigation of the Police in order 
to carry favour with them. The appeal 
was. argued before us in a more temperate 
and serious manner, but on a full con- 
sideration of the record, and of the argu- 
ments addressed to us by Sir Chimanlal 
I can come to nò other conclusion than. 
that the conviction was right. I would 
dismiss the appeal and confirm the con- 
viction and’ sentence. 

Crump, J.—The appellant in this case 

a was, on July 30, 1922, a Second Class Sub- 
ordinate Judge on a salary of Rs, 550 per 
mensem. He had served for over seventeen 

“years asa Judge and held the appointment 
of Joint Subordinate Judge at Sholapur. 

. The charge on which he has been convict- 
ed was that on the date in question he 
accepted from Shrikissan Laxminarayan 
Sarda certain cloth valued at Rs. 95-7-6 as 
a motive for showing favour in the dis- 
charge of his functions asa Judge to the 
said Shrikissan Laxminarayan Sarda. 

I have carefully considered the arguments 
urged before us, and I- have examined the 
record of the case and the conclusion tu 
which I have come is that the. case is in its 
nature extremely simple. When thesalient 
facts are’ grasped it is at once apparent 
that there is no ‘room for any elaborate 


discussion, It may be premised that there’ 


is, inmy opinion, no ground for the sug- 
gestion that there has heen any conspiracy 
against the appellant. -Nor is the history 
of the events subsequent to July 30, 1922, 


- such as to give rise to any cogent argu- ` 
the appellant. In ' 


ment for or against 
order to appreciate the events of that 
crucial date a few introductory facts are 
necessary. 
The person who is said to have- given 
the gratification, whom for brevity I shall 
_ call Sarda, is a well-to-do Marwadi of 


Sholapur. There isnothing in the man’s’ 


antecedents which seriously detracts from 
the value.of his testimény. On the other 
hand, he is not'a man in whom implicit 
confidence can bereposed. Some time in 
May 1922 he made certain additions to a 
house: which was leased to the Municipality 
as a school, and on June 1, 1922, one of his 


`~ 
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‘Shamsuddin the appellant selected 


78 
neighbours named Tandulwadikar filed a 


- suit against him (Suit No. 570 of 1922) in the 


appellant's Court. Tandulwadikar in that 
suit prayed that a portion of the new build- 
ing should be demolished. I have examin- 
ed the record of that suit and*I find 
nothing in it to indicate any conduct of the : 
appellant inconsistent with the conduct 
ofan honest Judge. The charge against 
the appellant rests upon oral’ evidence. 

On July 30, 1922, the appellant decided 
to examine the premises. On the afternoon 
of that day he drove to the place in Sarda’'s 
carriage. The defendant Sarda's Pleader 
Mr. Mehendale and the plaintiff Tandulwadi- 
kar’s Pleader Mr. Phadke were present, as 
also the parties themselves. After the in- 
spection, the appellant, the two Pleaders, 
the appellant's Shirestedar Joshi and the 
defendant Sarda drove to Phadke’s house 
and had tea. From that house, the appel- 
lant, Mehendale and Sarda drove as far as 
Mehendale’s house where Mehendale left 
them. From that house the appellant and 
Sarda drove to the shop of Gopinath 
Shingi, a cloth merchant. At that shop 
in the presence of Gopinath and his gt 
the 
cloth in question. The purchase was enter- 
ed in Sarda’s name. Thence the appellant 
and Sarda drove to the appellant's house. 
The appellant took the cloth in to his house 
and Sarda drove ‘away in his carriage. 

The facts set out above are admitted. 
The controversy turns upon three points: 
(a) what took place at the inspection, (b) 
what took place at the shop, and (c) what 
took place in the carriage. As to the. first 
point there are five witnesses, viz., the two 
Pleaders, Tandulwadikar, Sarda, and the 
clerk Joshi. Asto the second point there 
are three witnesses, viz., Sarda, Shingi and 
Shamsuddin. Sarda alone speaks of the 
incident in the carriage. f 

Before dealing with the oral evidence it 
is necessary to consider the admitted facts. 
I should be very willing to place an 
innocent construction on #those facts but I 
find myself unable to do so. The appellant 
is an experienced Judioial Officer. He goes 


‘to inspect premises in a suit where very 


valuable interests of the defendant are at’ 
stake. From that inspection he goes almost 
directly. with the defendant to ‘a cloth 
merchant and permits the defendant to 
purchase on his hehalffcloth of a not 
inconsiderable value. That cloth he takes 
away to his house. ‘Such conduct in a 
° . 
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‘Judge is extraordinary. Two enplanations 


are possible and two only: (1) indiscretion, . 


(2) dishonesty. 

I find it hard to believe that an experi- 
enced Judge would he so.indiscreet. He 
must have known that Shingi would have 
given him credit. Indeed the admits that he 
obtained goods on credit from Shingi two 
days later (August 1). The explanation 
that he allowed Sarda to purchase the 
goods because he had no money with him' 
is dificult to accept. It is hard to believe 


that he did not know that Shingi would 
-have given him the goods on credit. 
a merchent in Sholapur wolud in fact have 
readily givén credit- to 


That 


a Subordinate 
Judge is so probable in the light of 
ordinary human experience that there could 
be little doubt on the point even if 


Shingi had not so stated in his evidence. 


_ The appellant alleges that he paid Sarda 


- prove this. 


displaced by other circumstances, 


on material points.... 


next day. No attempt has beer made to 
Ordinarily there would have 
been a receipt. No receipt is produced. 
‘The conclusion (I reach it with reluctance) 
is that the admitted facts point to the 


‘second alternative, that is, dishonesty. 


It will be convenient here to deal with 
the question as to how far it is safe to rely 
upon Sarda. He is an accomplice. I accept 
the test laid down by Batchelor, J., in 
Govind Balrant Laghate- v. Emperor (1): 
“In so far as [the witness] is an accomplice, 
the law, as laid down in ss 133 and 114, 
Ill. (b), of the Indian Evidence Act, declares 
that while the Courts should ordinarily 
make a presumption against the credit of 
an accomplice, that presumption may he 
notably 
-by sufficient corroboration of the accomplice 
It seems to me that 
when all legal precautions have been taken 
and all relevant considerations duly weighed, 


there remains the plain question whether. 


the Judge or Magistrate does or does not 
believe the particular accomplice.” The 
question then which I put to myself is 
this: “Bearing in mind the caution neces- 
sary in dealing with the evidence of the 
witness do I. beligvé Sarda’s evidence?” 
In the light of the admitted facts 

should find it dificult to answer 
that question in the negative. In other 
werds ` the admitted facts themselves 
furnish material corrôboration. It is how- 
ever, unnecessa\y to rest the decision on 


(1) 34 Ind. x #976; 18 ea L. R. 266 at pp, 274, 
“813; 17 Or, L. J. 256, 


x . 
e s 
. 
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that view for there is other evidence 
which furnishes a more secure ground for 
a conclusion. 

First, I will denlwith what took place at the 
inspection. The witness Joshi is colourless 


-and his evidence may be discarded. Tan- 


dulwadikar says that the appellant told 
him to compromise the matter by selling 
the land to Sarda. Mehendale’s evidence 
contains little that can be said to go 
against the appellant so far as this part of 
the case is concerned. There is, however, 
one statement of his which has given rise 
to some controversy, viz., that the appel 
The 
significance of this lies in the fact that 
Sarda says appellant said to him in 
Canarese “you have built this unjustly. I 
shall have it demolished.” Phadke says that 
‘appellant said in English that the house 
had been newly built and if the wall was 
joint it would have.to be pull down. As to 
the words used the discrepancy is im- 
material considering the time that has 
elapsed. As to the language used Mehendale 
does not know Canarese while Phadke does, 
Assuming that the witnesses are honest, 
Mehendale would be more likely to recol- 
lect the use of an unknown language. But 
little turns on this. Even if it be supposed 
that ‘the appellant expressed an opinion 
adverse to Sarda, it would be unfair to 
lay much stress on that. No doubt, it 
would have been more judicial not to 
hazard any opinion. But the remark might 
have been innocent enough, .though in- 
discreet. I do not think, theréfore, that 
much arises from this incident. Nor can 
I see that the bona fides of any of these 
witnesses can fairly be questioned, or that 
any conclusion adverse to any of them on 
any such ground would assist the deter- 
mination of the case. 

The second incident at the shop is more 
serious. Shingi’s evidence is as follows:— 
_ “Accused chose some -cloth and asked 
the price. Shamsuddin made out a rough 
memo. before he made up the parcel. 
Then accused said “Do not enter it in my 
name. Enter itin the name of Sarda.’ I 
asked: ‘Is that all right?” He said, ‘All 
right enter it.) So I told Shamsuddin to 
enter the goods. When accused was leaving 
the shop he said: ‘Do not enter the goods 
inmy name. Donot enter my ‘@ujarat’.” 

Shamsuddin’s story is substantially.to 


-the same effect. I can find no sufficient 


reason for-suspecting thisevidence, I do 
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not think that Shingi would give ‘false 
evidencé merely because the appellant asa. 
Judge decided another suit against him. 
If this evidence is true, as it appears to be, 
then read with the admitted facts, which I 
have already summarised, it is most 
difficult to believe that the transaction was 
innocent. 
The third incident rests, as I have said, 
‘on Sarda’s evidence alone. 
that, while he and the appellant were alone 
in the carriage, the appellant said to him, 
“You have built the wall unjustly and I 
shall have it pulled down.” The witness 
replied, “It is in your hands, do as you 
wish.” The appellant said, “Nothing comes 


‘out of merely lending a carriage. Recognise, 
that fact and 1 shall have your business 


“done.” , 
T return: to the ‘test which I have laid 
down as to the evidence ofan accomplice, 


Sardais corroborated most materially by . 


the admitted-facts. He is corroborted also 
by Shamsuddin and Gopinath in particulars 
no less material. Is there any reason 
for rejecting his evidence on this point 


where he stands’ uncorroborated ? That’ 


question can only be answered by asking 
another question. 
‘this point ?" 


has in portions of his judgment, . used 


language which suggests that he regarded - 


corroboration as essential on each and 
“every particular to which the witness Sarda 
- deposes. I doubt if he really meant to go 


to that length. Of course no rule of that. 


kind can be laid down. Indeed no general 
rule is possible. Hach case depends upon 
its own facts. In this case, after giving 
full weight to all the facts and circumstances 
my conclusion is that Sarda on this 


point has told the truth. The significance . 


òf this conversation is too plain to .need 
comment. 


‘Ihave not omitted to consider the argu- 


ment that the transaction was too open to 
be dishonest. Many answers are possible. 

- The point is sufficiently dealt with in para, 
36 of the judgment of the learned Sessions 
Judge. Nor is there much force in the 
argument that the subsequent history of 
the suit does not show “that any special 
favour was shown by the appellant to 
Sarda. Such considerations as these are of 
little value in the face of the positive 
evidence if the case, 


That the whole story, if believed, discloses. 


an offence punishable under s. 161 of the 


His story is 


“Do I believe Sarda on‘ 
The learned Sessions Judge 


_ culty. 
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Indian Penal Code needs no demonstra- 
tion. Iam.-of opinion, therefore, that the 
conviction is correct and should be upheld. 
The sentence is not undulysevere. I would 


‘confirm the conviction and senterce and 


dismiss the appeal. 
Z. K. Appeal dismissed. 


MADRAS HIGH COURT. 
CRIMINAL Revision CASE No. 269 or 1924. 
(CRIMINAL Revision Petition No. 225 

oF 192.) 
October 30, 1924. 

Present :—Mr. J ustice Wallace. 
APPICHI GOUNDAN now oF UNSOUND 
MIND’ REPRESENTED BY HIS MOTHER 
PONGIAMMAL—Respon pEnt— 
PETITIONER 


Versus 
` KUTTIYAMMAL—Pertirioner— 
RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 488-~ 
Maintenance proceedings—Insanity of respondent — 
o aaa alia ad litem, appointment of, legal- 
ity o. 

‘Proceedings under s. 488, Or. P. O.. although quasi 
civil, are also criminal and are wholly governed by 
the provisions of the Or. P. O. alone. A Magistrate. 
had no power under the Or. P. C. to appoint a 
guardian ad litem for a lunatic. [p. 78, col. 1.) 

Where in proceedings for maintenance under 6. 4&8, 
Or. P. C., a question*arises as to the sanity of the 
respondent, it is the Magistrate's duty to hold a 
judicial enquiry into the matter and to put the respond- 
ent, if necessary, under medical observation. If as 
the result of such enquiry the Magistrate finds that 
the respondent is insane and incapable of understand- 
ing questions put to him and of giving rational 
answers, he must postpone further proceedings until 
satisfied that the respondent is capable of under- 
standing them. [p. 78, col. 2.] 

Petition, under ss. 435 and 439 of the 


Cr, P. C., 1898, praying the High Court 


-to revise the order of the Court of the 


Sub-Divisional First Class Magistrate, 
Gopichettipalayam, im.C, C. No. 44 of 1923, 
dated 15th February 1994. 

Messrs. K. Aravamutha Iyengar and T, M.°° 
Krishnaswami Iyer, for the Petitioner. 

Mr. P. R. Janakirama Tyer, for the Re- 
spondent.: 

-The Public Prosecutor, tof the Crown. 


ORDER.—The question*that arises in’ 
this revision petition is one ofsome diffi- 
` Thè cOunter-petitioner | claimed 


<- * tenance. 


- 


maintenance from the petitioner under s. 488 


of the Cr. P. C. before the Sub-Divisional. 


Magistrate of Gopichettipalyam. It was 
pleaded on the petitioner's behalf that 
he iseinsane and that, therefore, the 
Magistrate ought to have followed the 
procedure laid down in Ch: XXXIV of 
the Cr. P. ©. The Magistrate on the. 9th 
January’ 1924. on a .petition by the peti- 
tioner’s mother apparently held the peti- 
‘tioner to be: insane and appointed the 
mother as his guardian ad litem but when 
- the case came into Court on 21th January 
. 1924, the Magistrate considered from his 
own-observation of the petitioner, that he 
was not insane or incapable of understand- 
ing the proceedings, He then, without 
cancelling his order appointing the mother 
as the guardian ad litem heard the -case 
and passed an order that the counter- 
* petitioner was entitled to separate main- 


On the pétitioner’s behalf it ‘is claimed 
that he is really insane and incapable of 
understanding the proceedings and that, 
therefore, the Magistrate's proceedings are 
void.. i i 

It may be pointed out atonce that the 


Magistrate had no power under the Cr. P. O.. 


to appoint a guardian ad litem for a 
lunatic. The proceedings under s. 488 may 
be quasi civil, but they are also’ crimi- 
nal and are wholly governed by the pro- 
visions of the Cr. P. C. alone. The Magis- 


trate made no sort of enquiry and got no- 


medical opinion.on the insanity of the 
petitioner but merely because the petitioner 
< “gtodd: speechless” before him, concluded 
apparently that his previous informa- 
tion that he was insane was’ erroneous. 
Such a casual settlement of the impcrtant 
question whether the petitioner was insane 
or not indicates: to my mind that the Magis- 
trate. merely thought it best to come to 
that conclusión because he did not know 
how to treat the case if he came to any 
other conclusion., 
Clearly such a perfunctory enquiry will 
not do. It ig the Magistrate's duty to 
hold a judicial enquiry into the sanity of 


*“the petitioner, and put him if necessary . 


under medical observation. If, as a result 
of that ‘enquiry,*he is satisfied that the 
petitioner is sane ard capable of under- 
standing tlie pryceedings, then that matter 
«is. simple; buf, if he concludes that the 
petitioner is insane ‘and not capable of 
understanding the proceedings ‘the ques- 
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tion is what is the proper proceduré -to. 


be followed and that isa matter of some 
difficulty. The procedure laid down in 
Ch. XXXIV will not’ strictly’ apply 


“because the petitioner, under the amended 


s. 488, is not an ‘“ascused” person. The 
word “accused”. used in the old s. 488 has 
been avoided in the new section evident- 
ly with deliberation. -However, 
visions of s. 464 at least are those which 
a Court of equity and good conscience 
would. naturally follows: that is, if it finds 


the pro- ` 


that the petitioner isinsane and incapable . 


of understanding questions put to him. 
and giving rational answers, it must post- 


pone further proceedings until it is satisfi- - 
ed that the petitioner is capable of so . 


This is 
all the more necessary in a maintenance 
case as the counter-petitioner in tuch a 
case is an important witness on his own’ 
behalf .and ‘has the right of offering terms 


‘tothe petitioner therein ; and if he cannot 


understand the proceedings and cannot 
give evidence on his own behalf, the Court 


is not able to hear both sides of the case. 


aud cannot, therefore; come to a judicial 
conclusion. To proceed to pass an order. 
in such a case would have the result, for 


example; that, if the Court makes the order - 


‘against a lunatic for maintenance and the 
lunatic does not obey it, he is liable to. im- 
‘prisonment, a result which. no one can -re- 
concile with justice, equityand good con- 
science, TAE eee 


I have emphasised above that the Court. 


must find not only that he is a lunatic, 
but that he is prevented by his Junacy from 
understanding the questions put to him 
and making rational answers to them. 
is with regard to the provisions of s. 118 


` of the Indian Evidence Act. 


It is true that to postpone further pro-- 
ceedings, indefinitely postpones also the 
wife's prospect of relief under s. 488; but 


this seems to be the inevitable result of the. 
omissidn of the Legislature to legislate’ 


for such a case. ` Sheis not without remedy 
as she can sue for maintenance in the Civil 


Court. : 


I reverse the order under. revision and 


This - 


direct the Magistrate to- re-hear the case 


in the light of the above remarks. 
v. N-V.. Order set aside; Case remundéd. 


. 
. 


[86 1. 0. 19957" 


ALLAHABAD HIGH COURT.. 
‘CriminaL REFERENCE No. 568 oF 1924. ' 
December 19, 1924. 
Present:——Mr. Justice Walsh. 
. BHAGWAN DAS—Appticanr, 


versus 


"+ SADDIQ AHMAD—Opposire Parry. 


Penal Code (Act XLV of 1860), s. 504-——Provoca- 
tion to cause breach of peace—Pulling of - beard— 
Offence. : : : 

A man who pulls ‘the beard of a Muhammadan in 


the public street intentionally insults him and thereby 
causes him provocation knowing that such provoca- 


‘tion is likely to cause the victim. to break the public 
_ peace, and is guilty of an offence under s. 504 of the 


Penal Code. Human nature being what it is ncthing 
is more likely than that a self-respecting ‘person who 
has his beard pulled or his nose pulled or is submitted 
to any other painful and humiliating treatment in 
public should lose his temper and attempt to strike 
his assailant or retaliate. [p. £0, col. 1.) o. 


Criminal reference . submitted by the 
Sessions Judge; Meerut, dated 27th Sep- 
tember 1924, . ; 


REFERRING ORDER.—The appli- 


cant in this case Bhagwan Das Khattri 
of Muzaffarnagar, Editor of a Weekly 
Newspaper known as the Awaz, published 
at that place has been convicted at a 
summary trial of an offence under s. 504, 
Indian Penal Code, and sentenced to pay 
a fine of Rs. 200 or in default to two 
months’ rigorous imprisonment; 
also been bound over under s, 106, Cr. P.. 


CO, in asum of’ Rs. 500 with two sureties’. 


in the like amount, to keep the peace 
for, one year. ; 

. Siddiq Ahmad the complainant is a peti- 
tion writer. His case is that as the com- 
plainant was going home from Couft. at 
about 4-30 r. M. on the 16th May last he came 
up behind the accused and heard him boast- 
ing to his companions about his newspaper. 
The complainant broke in with the remark 
that the Awaz was not always correct in its 


report. Asked to give an instance, he did- 


so. Then the accused got annoyed -and 


. abused the complainant, who retorted with a 


utu quoque. Then the accused jumped at 


‘the complainant -and seized him by the 


beard and shook it. The parties were 
separated by passers by. - { 

A complaint was lodged next day under 
s. 355, Indian Penal Code. The Magistrate 
after examining the complainant for reasons 


-which he does not explain, summoned the 


accused under ss. 352 and 504, Indian Penal 


‘Code. It is suggested for the applicant 


that the real reason was that an offence 


he has- 


- ib would have raised avery 
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under s. 355 is not triable summarily while 
offences under the other two sections are 


“so triable. - 


It seems to me that the facts disclosed in 
the evidence for the prosecution copstitute 
an,-offence under s. 855 while it is doubtful 
if they make out an offence unders, 504. In 
any case, though the learned Magistrate if he 
considered the offence to fall under s. 504 or 
352 was within his rights in trying the case 
summarily, yet I am clear that ina case of 
the nature and with the surrounding 
circumstances of the present case the learned 
Magistrate would have shown a better dis- 
cretion ifhe had not decided to try the 
case summarily. - By deciding to try it 
summarily he has rather added to his labour 
and the long orders he has found it necess- 
ary to write suggest that all along he was 
anxious to vindicate his position. 


It hould be stated at once that the appli- 
cantseems to have done his best to obstruct 
the Trying Magistrate, probaly with a view 
to create the impression that he was not 
getting afair trial. Nor did he abandon 
these efforts after he had failed to get 
the case transferred to another Court. I 
am convinced that the learned Magistrate 
wished to give the accused a fair trial; but 


it is possible that hecould not help being 


prejudiced against the accused by the 
obstructive tactics adopted by the latter. 

A curious feature of this caseis that, of 
the six alleged eye witnesses summoned 
by the complainant five are co-religionists 
ot the complainant. The only Hindu witness 
summoned professed entire ignorance of the 
alleged facts. Iam not convinced that this 


- Hindu witness was necessarily lying. It is 


strange that though the affair is said to have 
taken place at atime and place when there 


. were admittedly several passers by only 


one Hindu should have been summoned as 
a witness. Itcan hardly be that communal 
feelings ran so strong as to prevent any 
other Hindu from giving evidence. i 


The defence evidence doês not carry much 
weight but I am not satisfied that the 
lower Court ‘was well advised in refusing 
in the first instance to have the evidence? 
of Mr. Marsh taken. If this gentleman 
could . have stated that tle accused was jn 
Meerut even up tol P.mM.on the 16th May 
rong presump- 
tion against the truth of e story for the. 
prosecution. Itis true that the present is 
only an application for revision but the 


o 


80: 


' gircumstances of the case have given it an 
importance greater than it would otherwise 


deserve. Undoubtely the applicant is a 


person who thinks a good deal of himself 
and who possibly is not very considerate 
of the feelings of those with whom he dis- 
agrees but this does not alter the fact that 
he is entitled to an impartial hearing. 
From the case against him under s. 298 in 
which Ihave just decided the appeal it is 
clear that he is a person who has rendered 
himself very: obnoxious to zealous Muham- 
madans of Muzaffarnagar; hence I think it 
was the more necessary that he should not 
have been tried summarily in this case and 
the fact that all the witnesses’ who depose 
against him are of one community becomes 


important, The prosecution witnesses do 


not: seem to have been broken down in 
cross-examination; but for all that, the story: 
they tell has to my mind an air of unreality. 
None of them appear to be persons of any 
particular standing. The outstanding fact 
remains that the evidence discloses an 
offence under s. 355 which was not triable 
summarily and that it does not constitute 
an offence under ,s. 504. No good reason 
has been shown why it should have been, 
held that the applicant intended or knew 
“that it was likely that he would provoke 
the complainant, to break the peace, 

The complainant appears to be a peaceful, 
middle ‘aged man slight and undeveloped, 
and nota person wlio would be likely to 
become combative. Taking into considera- 
tion all the facts of the case I come to the 
conclusion; that, partly, no doubt owing to. 
his own action, the applicant's case has not, 
been tried in an atomosphere of strict im- 
partiality and that his conviction under 
s. 504 was not warranted. I, therefore, 
direct that the record be submitted to the 
Hon'ble High Court with the recommenda- 
tion that the conviction of the applicant be 
set aside. 

“The Government Advocate and Mr. A, 
Sanyal, for the Applicant. : > 
_ Messrs. S. Raza Ali and Mushtaq Ahmad, 
for the Opposite Party. f 


»*° JUDGMENT.—In this case Iam un- 
able to accept the view of the Sessions Judge. 


BHAGWAN DAS v. 
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It ison this ground, that I disagree with 
him: The Government Advocate was quite 
right in pointing out that it raises an im- 
portant question. In my opinion whatever 
the previous provocation may be, a man 
who pulls the beard, of a Muhammadan in 
the public street, intentionally insults him 
and thereby causes him provocation, know- 
ing that such provocation is likely to cause- 
the victim to break the public peace. 
Human nature being what it is, nothing is, 


more likely than that a self-respecting person’ 
or his -.nose.. 


who has his beard pulled, 
pulled, or is submitted to any other painful 
and humiliating treatment in public, should, 
lose his temper and attempt to strike his 
assailant or retaliate. Indeed the accus- 
ed in this case admitted to meduring the 
argument in answer to my question that it 
was very likely to happen. 

- This would be sufficient to dispose of the 


case but the learned Judge has written an . 


order in which he points out that the. ap- 
plicant Bhagwan Das may have some real 
grievance. Ido not propose to discuss these 
matters in detail. But it does happen that 
he wanted to examine the District Magis- 
trate of Meerut as a witness in his own, 
defence in order to establish an alibi and 
that some effort was made to examine him 
by commission. Somehow or other he has not, 
been examined and the accused.has been, 
deprived of a right which he had by law..On 
this ground I am bound to quash the con- 
viction. 
ance I should direct a re-trial but in my 
opinion no public interest will be served by 
allowing the case to be tried again. 

My order, therefore, is that the conviction 


be set aside and the fine if paid re-paid’ to 


the accused and that all-further proceedings 


_ be stayed. ` 


Z.K. 


One important point of law arises. The l 


Sessions’ Judge definitely holds that the 
evidence does pot constitute an offence 
under s. 504, Ihdian Penal Code and he 
refers the case to the “High Court for the 
conviction’ to be set aisde,on this ground, 


In acase of any public import. 


Conviction quashed, . - 
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BOMBAY HIGH COURT. 
inst Civiu Appaat No. 189 or 1924. 
August 18, 1924. 

_ Present:—Mr. Justice Marten and Mr. 
Justice Fawcett. 
NUR MAHOMED BEG MAHOMED— 
PLAINTIFF— APPELLANT . 
versus 
G. MONTEATH—Dzsrenpant— 
RESPONDENT. 


Cantonments (House-Accommodation) Act (VI of. 


1923), ss. 7, 10 (c), 80, 82—Notice to vacate house— 
Claim of occupation as owner-——Remedy—Injunction, 
suit for, restraining Cantonment Authorities, whether 
maintainable—“He who seeks equity must do equity,” 
applicability of. 

Section 30 of the Cantonments (House-Accommoda- 
tion) Act applies to legal as well ag‘ illegal notices.” 
[p. 83, col. 1.) : 

Where a notice is issued under 8. 7 of the Canton- 
ments (House-Accommodation) Act requiring a person 
to vacate a house and to execute a lease in favour of 
the Military Authorities, and the person so required to 
vacate claims to be in occupation of the house as owner 
within the meaning of s. 10 (c) of the Act, his remedy 
is to appeal to the Officer Commanding the District 
undsr s. 30 of the Act. He cannot maintain a suit in 
the Civil Courts for an injunction restraining the 
Cae pis Authorities from evicting him. [p. 81, 
col, 2, ‘ A 

Section 32 of the Cantonments (House-Accommoda- 
tion), Act contemplates a final decision in all cases. 
under s.7 of the Act whether the notice was a legal 
notice or an illegal notice, ` except in the one case 
where the allegation is that the house is situated in 
a Cantonment or a part of a Cantonment where th 
Act is not-operative at all. [p. 83, cols. 1 & 2.)_ : 

Where the Legislature provides a particular remedy 
for a‘particular act an aggrieved person must first 
follow that remedy before he takes other proceed- 
ings. This is specially. so where particular powers 
or a particular special jurisdiction is conferred or 
established under a Statute. [p. 83, col. 2.] 

The Court will not grant any injunction to assist a 


man in breaking his own undertaking. To such cases - 


the maxim “He who seeks equity must do equity,” 
applies. [p. 81, col. 2.] 


Appeal from the decision “of the District 
Judge, Poona, in Suit No. 37 of 1924. 


Sir Chimanlal Setalvad and Mr. B. J. Desai, 
instructed by Messrs. Matubhai, Jamietram 
and Madan, for the Appellant. 

Mr, Kanga, (with him Mr. S. S. Patkar), 
for the Respondent. 


JUDGMENT. 

Marten, J.—This is an appeal from 
the judgment of the District Judge of 
Poona dismissing the plaintiff’s suit for an 
injunctior to restrain the, District Magis- 
trate from evicting him from his bungalow. 
The matter arises under the Cantonments 
(House-Accommodation) Act, 1923, which 
ig an Act of the Imperial Legislature, and 


a 
2 3 $ 


NUR MAHOMED V. MONTHATH, 


ae $1 
is not a Bombay Act. as is inacéurately 
stated in the Memo. of Appéal. 

Shortly- stated, the plaintiff claims that 
‘the Cantonment Authorities had no jurisdic- 
tion to issue a notice under s, 7 of the 
Act, requiring him to vacate and to exe- 


| cute a lease in favour of the Military Author- 


ities, because. under s. 10 (c), the house 
in question is “occupied by the owner,” 
namely, .the plaintiff. In the present case 
two ‘notices were given on May 14, Ex. 25 
and Ex. 26. On June 12, the District 
Magistrate gave notice in effect that he 
might be obliged to enforce the surrender 
of the house under s, 12 of the Act; and 
on June 14, this suit was filed, 

So far as the mèrits of the case are 
concerned, the .matter turned, in the Court 
. below, on whether the plaintiff could be 
said to be in occupation as owner, although 
he was not actually in residence at the 
time when the notice was given. It was 
common ground that he had been in actual 
residence for the Poona Racing Season of 
1923, and had not given up his residence 
until sometime in October 1923. It was 
further common ground that he actually 
lived in the house for a day or two in 
April and May 1924, and it was alleged by 
the plaintiff that extensive repairs to the 
house had been made by him during or up 
to those months. < 

The learned District Judge decided first 
of all on Issue No. 1 that the Court had 
no jurisdiction to entertain the suit be- 
cause the District Magistrate was protect- 
ed by 8. 38 of the Act from having any 
suit brought against him inasmuch as ha 
had acted in good faith. Thenin answer 
to Issue No. 2, the learned Judge held that 
the District Magistrate might be sued just 
like any other Government Official. But 
‘that issue, of course, must not be confused 
with Issue No.1. The learned Judge was 
there considering this issue quite irrespec- 
tive of the effect of s. 38 of the Act. Then 
when he came to what I will call the 
merits of the case, viz., Issue No. 4, he held 
that on the true construction of the Act 
“and in the events which had happened 


the plaintiff was notin occupation of the °. 


house when the notice was issued. Accord- 
ingly he dismissed the plaintiff's suit with 
costs. y 

Before us in addition tg the point of 
jurisdiction raised in the Coyrt below, viz, , 
the one under s. 38eof the Act, a further 
point of jurisdiction has been raised, This 


° 


gb 


is that under ss. 30 and 32 a remedy is 
provided for an aggrieved owner, viz., to 
appeal to the Officer Commanding ‘the 
District, and that the decision on such 
appeal is directed by the Act to be final 
and is notto be questioned in any Court 
on any ground otherWise than on the 


ġround that the house is situate in a Can- 


tonment or part thereof in which the Act 
is not operative. 

I prefer to take this second point first, 
and the fact that it was not taken in the 
Court below is, in my opinion, immaterial 
this being a question of jurisdiction. Now 
in the'first place one has to bear in mind 
what this particular. Cantonment actually 
is. The history and legal position of the 
Poona Cantonment was considered by their 
Lordships ofthe Privy Council in Kaikhusru 
‘Aderji v. Secretary of State (1) and in effect 
after considering the history of the Can- 
tonment they held that the plaintiff in 
that case was not an owner in.the ordinary 
acceptation of the word but was merely a 
licensee. At page 20*, Lord Robson in deli- 
vering the judgment of the Board said:— 

“ These circumstances tend to show that 
the appellants’ predecessors-in-title did 
not regard. the property as differing in its 
tenure and terms from other property in 
the Cantonment. 

Their Lordships are of opinion that the 
appellants are mere licensees, and that the 
landin question has been lawfully resumed 
by the Government, and they will, there- 
fore, humbly advise His Majesty that this 
appeal should be dismissed with costs.” 

The result, therefore, is that we must not 


approach the present question in the way ` 


that we would do if the land was not 
inside a Cantonment. In an ordinary case 
‘one requires a clear provision to show that 
an owner in fee simple of land is to be 
- ousted by any outside authority. But if 
one remembers that this Cantonment is pri- 
marily a military area, and thatthe ordi- 
-nary members of the public are only there 
as ib were on sufferance and subject to the 
main object of the Cantonment, which 
‘is for the .benefit® of the military and 
for military use, then I think that certain 
provisions in the Act which might other- 
wise appear to be rather harsh, assume 
soe a different aspect, when one realises 

(1) 12 Ind. Cas. 117; 36 B. 1; 13 Bom. L. R. 788; 
15 0. W. N. 909; JOM. L: T. 97; (1911) 2 M. W. N, 23; 


14 C. L. J. 268; SA L. J. 1219; 21 M. L.J. 1100; 381. A. 
204 (P.O) ° 
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what was in’ the mind of the Legis- 
lature.. One has also to bear this in mind 
that the Act we are dealing with is one 
of 1923 and accordingly was passed by 
what may be styled Popular Assemblies. 
Similarly the Cantonments Act now regulat- 
ing the Cantonmerits generally is not an old 
Act, but is a recent Act. 

Turning then to the scheme of the 1923 
Act, one ‘finds in 8.3 that the Local Gov- 
ernment with the previcus sanction of the 
Governor-General in Council-may declare 
the Act to be operative in any Cantonment 
or part of a Cantonment situate within the 
province otherwise than within the limits 
of a Presidency Town. Thens. 5 provides 
that every house situate in a Cantonment 
is liable to appropriation by the Govern-. 
ment on a lease in the manner and subject. 
to the conditions thereinafter provided. Nex ' 
asa result of ss. 6 and 7 if the Command- 
ing Officer of the Cantonment is satisfied 
that the house is required for military oc- 
cupation and is suitable as such, then he 
may, with the previous sanction of the 
Officer Commanding the District, ‘require 
the owner to execute a lease of the house 
for a certain period, and require the exist- 
ing occupier if any to vacate the house, 
Then there are various provisions which ` 
follow on that. Next, ss. 9and 10 contain 
certain exceptions in favour, for instance, 
of hospitals and trade or business premises 
and soon, One of these exceptions is s. 
10 (c) which is in effect that no notice shall 
-be issued under s.. T if the house is occu- 
pied “by the owner.’ 

Then follow numerous other sections for. 
carrying out the main purpose of appro- 
priation. Section 15 gives power to the owner 
to have the matter referred toa Committee 
of Arbitration under the Actif heis not 
satisiied, for instance, with the rent offered 
him. Then in Ch. IV, ss. 19 to 28, there 
are provisions for this Committee of Arbi- 
tration, and s: 28 (8) provides that “ save 
as provided inthis Act, the decision of a 
Committee of Arbitration shall be final and 
shall not be questioned in any Court,” 

Next we come to Ch. V which deals with 
appeals. Section 29 givesa right of appeal 
from a Committee of Arbitration to the 
“principal Civil Court having ordinary 
original civil jurisdiction in the Canton- 
ment, and thé decision of such Court shall 
be final.” Then in s. 30 we haveit express- 
ly that “the owner...of a house in respect 


of which a notice has been issued under 
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8. 7 may appeal to the Officer Command- 
ing the District or, if that officer is the 
Commanding Officer of the Cantonment, to 
the General Officer Commanding-in-Chief, 
ths Command, against the decision of the 
Commanding Officer of the Cantonment to 
apprupriate the house.” Section 32 provides 
that“ the decision òn any such appealof the 


Officer Commanding the District or of the- 


` General Officer Commanding-in-Chief, the 
Command, as the case may be, shall be 
final, and: shall not be questioned in any 
Court otherwise than on the ground that 
the house is situate in a Cantonment, or 
-part of a Cantonment in which this Act 
is not operative.” ` The -proviso to the sec- 
‘tion expressly enacts that. the appellant 
is to, be given a reasonable opportunity of 
being heard in person or through a legal 
practitioner. Then lastly, we get s. 38 
which provides that“ No suit or other legal 
proceeding shall lie against any person for 
anything in good faith done, or intended 
to be’ done, under this Act or in pursuance 
of any- lawful notice or order issued under 


- this Act.” 


Now the argument of the appellant here 
is that s. 30- does not apply. because the 
notice under s,7 was an illegal notice, and 
consequently s. 30 only applies to legal 


- notices and not to illegal ones. - Stopping 


- of the Act. 


there for a moment, these are not the words 
The words are, taking them 
shortly, that the owner may appeal against 
the decision of the Commanding Officer,to 


. appropriate thé house. On what particular 


Y 


ground such an appeal may be based, or 
on what particular ground: the original 


decision to appropriate was made, would- 


appear to be immaterial, if one only takes 
the mere words of that section. It would 
be sufficient if there wasa decision to ap- 
propriate. There would then bé a remedy 
to the owner against this ‘decision of the 
Commanding Officer ofthe Cantonment, viz, 
to appeal to the Officer- Commanding the 
-District. / | 
This view is, I think, made quite clear 
by the exception to s. 32; for that excep- 
tion expressly applies to a case where the 
objection is that the house is not situate 
in apartof the Cantonment in which the 
Act is not operative. Therefore, s. 32 con- 
templates that the notice. under s. 7 re- 
ferred to. in s.30 may -itself be an illegal 
notice because it has been given in respect 
of a -house to which the Act does not apply. 
‘In other. words 9. 33 contemplates a final 
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decision in all cases under s. 7 whether 
the notice was a legal notice oran illegal 
notice, except in the one cise where the 
-allegation “is that the bouse is situate in a 
Cantonment or part of a Cantonment where 
the Act is not operative at all. | l 

-In our opinion, therefore, the pfaintiff's 
proper remedy was the one provided by 
-the Act, viz. to appeal under s. 30, and 
not to take proceedings in the local Civil 
Court. It was argued on his behalf that 
the remedy given by the Act was only per- 
missiye. It was urged that the words 
“were “may appeal” not “shall appeal,” 
and that consequently the plaintiff's reme- 
dies in the ordinary Civil Courts of the 
land were riot excluded. That argument 
to my mind is wholly unsound. It haa 
been laid down in India, as well as in Eag- 
land, in many cases that where the Legis- 
lature provides a particular remedy for a 
particular act, then speaking generally an 
,aggrieved person must first follow that 

“remedy before he takes other proceedings. 
This is specially so when you find parti- 
cular powers or a particular special juris- 

- diction conferred or established under cer- 
tain Acts. ‘ 

‘Thus in Bhaishankar v. Municipal Cor- 
poration of Bombay (2), a question arose 

_under the City of Bombay Municipal Act 
as to whether the High Court had jurisdic- 

-tion to entertain any. suit questioning the 
decision of the Chief Judge of Small Causes 
Court on the validity of a contested elec- 
tion. There Sir Lawrance Jenkins came to 
the conclusion that the jurisdiction of the 
Court was impliedly excluded. At page 609* 
he said:— . 

“But under s. 33 the Chief Judge hag 
jurisdiction to determine the validity of 

-a contested election,. and so he is the 
tribunal appointed by the Act for that 
purpose. - 

Bat where a special tribunal, out of the 
ordinary course, is appointed by an Act to 
determine questions as to rights which 
ara the creation of that Act, then, except 
so far as otherwise expressly provided or 
necessarily implied,*that tribunal’s juris- 
diction to determine those questions is 
exclusive. È 

Itis an essential condition of those rights 
that. they should be dètermined in fhe 
manner prescribed “by the Act to which 
they owe their existence.. In such a case 

(2) 31 B. 604; 9 Bom. L. R. 417. i 

*Page of 3 BEd]? 


ial 


84 
there is no ouster of the jurisdiction of 
the ordinary Courts, for they never had 
any; there is ùo change of the old order 
‘of things; a new order is brought into 
being. 

TA not only is the Chief Judge ap- 
pointed the tribunal, but ib also is expressly 
provided ‘that his order shall bè conclusive 
and that every election not called in ques- 
tion in accordance with the provisions of 
s. 33: shall be deemed to have been to 
all - intents and’ purposes a good and valid 
election.” 

No doubt that particular case is dis- 
tinguishable on the facts, but it is useful 
for reference on the question of principle. 
In the present case having regard to the 


fact that we are dealing with a Canton-’ 


ment, I think we have an area which is 
subject to extremely special conditions and 


‘where thé rights of the lay occupants: 


within that area are only those which are 
given by the Legislature. Accordingly, 
under all the circumstances I am ofopinion 
that the plaintiff's proper. remedy was to 
appeal under s. 30, and that not having 
done so he cannot bring any suit in the 
ordinary Civil Courts of the land. 

Under these circumstances it is unneces- 
sary to consider whether this Court would 
have any and, if so, what power to see that 
thé matter was properly determined by the 
Commanding Officer of the District under 
s. 32 of the Act. Butin case it should be 
thought that I am in any way casting any 
doubts on his powers or suggesting that 
any interference. by.this Court on, say, a 
point of law would be easily obtained, I 
may refer for the general principles gov- 
erning such interferences in England to two 
cases in the House of Lords, -viz., Board 
‘of Education v. Rice (3) and the observa- 
tions there of Lord Loreburn at page 182; 
and Local Government Board v. Arlidge (4), 
where Lord Haldane at pages 152 and 133 
indicated the limited interference which 
the English Courts in certain cases would 
make supposing that the tribunals appoint- 
ed under the Act declined in effect to carry 
out the judicial or ea adic) duties im- 
posed on them by the A 
*" Inthe view then whl I take this suit 
must ke dismissed on the ground 1 have 


A.C. 178; cof. J KB. 766; 104 L. T. 
3; 9 L.G. R. Bs: 556 J. 440; 17 T. Ia 


; Q10; 8t L J.K. B. 75; HIL, T 
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already mentioned. Under these circum- 
stances it becomes-unnecessary: for this 
Court to give a definite decision on ‘the 
other point of jurisdiction, viz., under s. 38, 
as to whether the District Magistrate would 
in any event be protected inasmuch as 
his acts were admittedly done in good faith, 
This raises a question on the construction 
of the-Act which has given rise to consider- 
able argument, and personally I do not 
propose to give any opinion:on it. But it 
must not be understood that in deciding” 
this case on the first ground, I necessarily 
imply that the judgment of the learned 
Trial Judge could not also be sustained 
on the second ground of jurisdiction. 

Then there is one further point which I 
may briefly mention, and that is the ques- 
tion of the merits of the suit. Naturally 
as we have only heard Counsel on the ques- 
tion of jurisdiction, the merits of the case 
have not been gone into. But it is only 
I think fair to the Military Authorities to 
point out that there is in evidence in this 
suit aletter from the plaintiff dated May 
27, 1920, Ex. 34, in which the plaintiff, 
when he obtained the sanction of the 
Military Authorities to the transfer to him- 
self of the suit property, stated as follows: 
“I undertake that the bungalow will al- 
ways be available for occupation by a 
Millitary Officer on duty in the station, and 
that if so required, I will not, as owner, ` 


‘claim to reside in it.” 


It was strongly contended by Sir Chimane 
lal Setalvad forthe plaintif that no issue 
was raised on this-letter, and that various 
defences or answers might have been made 
to it,.in the Court below if any such 


‘issue had been raised. But this letter is 


in evidence, and if we had to go into the 
merits of the case, the matter of this letter 


would have to be considered along with 


the other points urged on his behalf by. 
Counsel ‘for the plaintiff. After all he is 
seeking an equitable remédy, viz,, an in- 
junction. But injunctions are not usually 
granted to assist a man in breaking his 
own writtin undertaking. He who ‘seeks 
equity must do equity. 

In. thé result, therefore, we arrive at the 
game conclusion as the learned District 
Judge did, though on different ground, 
Accordingly the- appeal will be dismissed 
with costs, 

Fawcett, J.—My learned brother ‘bas 
dealt_so clearly and fully with the main ` 
question, before us that I have little to NGU 


[86 I. 0. 1988) * 


The plaintiff is, no doubt; the owner of 
the house-in suit.. But, as already point- 
ed out by my learned brother, the condi- 
tions surrounding that ownership are very 
different to those of an ordinary owner- 
ship of a house in a town or.village. The 
learned Counsel for the appellant in ‘the 
course of his argument contended that the 
observations of Sir Lawrencé Jenkins in 
Bhaishankar v. The Municipal Corporation 
of Bombay (2) would not apply in the pre- 
sent instance, because the plaintiffs right 
to remain in undisturbed possession or occu- 


pation of his house was not a right which - 


is a creation of the particular Act under 
consideration, viz., the Cantonments (House- 
Accommodation) Act, 1923,and that, there- 
fore, the rule about the ouster of the juris- 
-aiction of the ordinary Courts, which is 
discussed in that case, does not apply to him, 


and that his right is one entirely outside the. 


Act. I think that contention is clearly 
erroneous. First of all, taking the Act as it 
stands, its main provision is the general state- 
ment contained ins..5 of the liability of every 
house in’a Cantonment, or part ofa Canton- 


ment to which the Act applies, to appro-=- 


priation' in the manner and subject to the 
Conditions mentioned in the Act. 
right of the plaintiff, if any, to exemption 
from that particular liability is one which 
is created by the Act itself in s, 10, sub- 
cl. (c), and so far as he has a right- to 
get out of the liability, it is one which 
is expressly created by the Statute. 
Apart from this, I happen to know a 
good deal about the*old Cantonment Re- 
gulations, specially those applicable to the 
Poona Oantonment, and about the history 
of the legislation on this subject which 
started with the Cantonments (House-Ac- 
-commodation) Act of 1902. In connection 
with the litigation which resulted in the 
decision of the Privy Council in Kaikhusru 
Aderji v. Secretary of State (1); I had as 
Remembrancer of Legal Affairs to go a 
„great deal into questions of this kind, 
Consequently I know that the old regula- 
tions which applied to the Poona Canton- 
ment among others in the Bombay Presi- 
dency from very early days, contained a 
provision under which houses in the Can- 
tonment were subjezt to a liability `of 
the sama, kind as that now provided for 
in this Act of 1923. I may referin this 
connection to the recitals. which are con- 
tained’ in fhe preambles. to Act -Hof 1992. 
- This runs as follows :— TT sef 


The 
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“Whereas various conditions, rules, re- 
gulations and orders have from time to 
time been laid down -by, or by the 
authority of, the Government in regard to 
the grant of land and the occuption of land 


and houses in Cantonments, with fhe ob- 


ject of securing, amongst other things, 
that houses built on such land should he 
made available when required for the ac- 
commodation of Military Officers; and 
whereas, notwithstanding the said condi- 
tions, rules, regulations and orders, diff- 
culties have frequently been experienced in 
obtaining house-accommodation in. Canton- 
ments for Military Officers, and it is ex- 
pedient to make better provision for that 


purpose; it is hereby enacted as follows.” 


I am also aware that in these old regu- 
lations there was no exception in favour of 


‘the owner of a bungalow, such as is now 


contained in s. 10 of the Act of 1923, 
this exception was first enacted in the 
corresponding s. 11 of 1902. That was 
a special privilege given to the owner for 
the first time. Previously to that, all that 
the owner of a house could ask for was 
that his house should be bought under an 
option the. kind mentioned in s. 14 of the 
Act of 1902 and s. 13 (1) of the Act of 1923. 
Therefore I entirely deny that the plaint- 
iff's right is one which is not a creation of 
the Statute under consideration. I also 
think that, as my learned brother has point- 
ed out, s. 32 is conclusive against the con- 


‘tention that an appeal under s. 30 lies 


only with regard to subsidiary questions 
such as the suitability of the house for 
occupation by a Military Officer or a mili- 
tary mess, and the necessity for enforc- 
ing the liability, and that s: 30 does not 
apply toa case where the legality of the 
notice is disputed. -. 

I agree, therefore, that the rule to which 
my learned brother has referred clearly 
applies in the present case, and that ace 
cordingly the Civil Courts have no juris- 
diction to grant the injunction which tke 
plaintiff seeks in this suit. It is obvious 
that the plaintiff cannot, mere by his 
omission to appeal, be in a better position 


than if he had appealed and got a decision o, 


against him under Ch. V of the Act 
of 1923. . 

In regard to the other: question under 
s. 38, I think (without deciding the ques- 
tion) that there is considerable force in 
the contention of the learfied- Advocate ° 
General that the District Magistrate (the 
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‘defendant in this case) is protected under 
the first part of that section, so long as 
- his threat was made in good faith, and 
that- itis not necessary to show that the 
‘notice, or order was a ‘lawful’ one, inas- 
‘much as his authority te enforce the sur- 
render of the house is conferred upon him 
by the direct enactment in s, 12 of the 
Act, and is not merely derived from notice 
or order issued under s. 7 of the Act. 
‘I am inclined to think, without deciding 
the point, that the second part of the sec- 
tion about acts “in pursuance of any law- 
‘ful notice or order” is intended to apply 
to cases where the only authority for a per- 
son’s action is such notice or order, e. g., 
if he does something that he is required 
to do by a notice, or if he, being a person 
not directly authorised under the Act to 
cairy out a notice, does so in pursuance 


of an order from the Military Authorities. : 


But s. 12 gives direct authority to the 
District Magistrate, or his nominees, to en- 
force the surrender of the house on the 
. occupier failing to vacate in pursuance of 

‘a notice issued under s. 7. If it was in- 
tended that the District Magistrate should 
_ only be protected,.when there is no possible 
question as to the legality of the notice, it 
would have been easy to insert the word 
“lawful” before “notice” ins. 12; and it 
seems to me improbable that the Legisla- 
ture intended that the District Magistrate, 
in exercising his powers under s. 12, should 
only be protected, if the notice is shown 
“to be not open to any doubt as to its leg- 
ality. However, it is not necessary to 
decide this, point, and I agree with my 
learned brother that it should be left open 
for subsequent decision, if that may be 
found necessary. ’ 

I concur in the orders proposed by my 
learned brother. ; ` 

Z. K. . Appeal dismissed. 


. ALLAHABAD HIGH COURT. 
Seconp CiıvıL Appeat No. 617 or 1923. 
E ae December 11, 1924, 
Present:—-Mr. Justice Ryves and 
: Mr. Justice Daniels. 
e KUBER UPADHIA—PLAINTIFF— 
APPELLANT 


‘ versus . 
- Pandit RAMAKAR DAT UPADHIA 
AND OTHERS—DEFENDANTS—RESPONDENTS, 
Civil Procedure Code (Act V of 1908),°0. XXXII, 


” fs 1. O. 1925] 


r. 8~Minor defendant—Guardian ad litem, appoints 
ment of, irregularity in, effect, of—Decree passed 
against minor—Guardian, failure of, to appeal- 
Negligence—Decree, whether can be set aside. 

The absence of a formal order appointing a guard- ` 
ian ad litem for a minor.defendant is not suficient 
to render subsequent proceedings void in the aksence 
of any prejudice being found to have resulted to the 
defendant minor. [p. 87, col. 1.] 

Rambrichh Ram v. Tarak Tewari, 33 Ind. Cas. 
805; 14 A. L. J. 589 and Phulli v. Debi Parshad, 75 
Ind. Cas. 449; 5 L. 38; (1923) A.I. R. (L.) 575, relied 
on. 

Where a decree is made against a defendant minor 
and the guardian ad litem fails to prefer an appeal 
against the decree in consequence. of legal advice that 


- the appeal would not be successful, no negligence can 


be attributed to the guardian, and it is not competent 
to the minor, to have the decree set aside cn the 
ground of the negligence of the guardian. [p. 87, 


col. 2. 
Second appeal from a decree of the Dis- 


trict Judge, Azamgarh, dated the 18th, 
January 1923, = 
Mr. Mukhtar Ahmad, for the Appellant. 
Mr, Iqbal Ahmad, for the Respondents. 
JUDGMENT.—This appeal arises out 
of a suit brought by Kuber Upadhia, a 
minor, for a declaration that the deciee in 
Suit No. 308 of 1912 was not binding on 


“him because he was not properly 1epre- 


sented in that suit. That suit was brought 
on a mortgage bond executed by Musai, the 
father of the plaintiff-appellant and Hanu- 
man, Musai’s . brother. The plaintiff in 
that suit joined the two minor sons of 
Musai, one of them being the plaintiff, 
as defendants and proposed that Musai 
should be appointed their guardian ad litem, 
As a matter of fact, Musammat Sonbarsa . ` 
Kunwar, the mother of the plaintiff was 
appointed guardian by the Court, in spite 
of the fact that when notice was served 
on her inviting her to become guardian 
she refused to. accept the notice, At the 
hearing the father filed a written statement 
contesting the suit on his own behalf and 
on behalf of his sons and he defended the 
suit. The suit was decreed and the father 
did not appeal. i 

In this suit as brought the allegationin , 
the plaint was that the father’s failure to 
appeal from that decree was. gross negli-, 
gence and that, therefore, the decree should - 
not be held binding on the plaintiff. A 


- further allegation was made in the plaint 


that the ‘father had actually colluded with 


the plaintiff. e 
The Trial Court decreed the suit holding 


that the minor plaintiff was not, propetly 
represented in the former suit and that, 


therefore, the proceedings as against him 


+ 
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wore void.- On appeal the- learned District 
Judge reversed: this decree, He held that 
although the proceedings as to the appoint- 
meat ofa guardian were irregular never- 
theless the father had, in fact, acted as 
guardian and defended the suit and that 
his interests were in no way adverse to his 
sons who were born after the mortgage 
was made. (so that no question of legul 
necessity arose), and that the sons had been 
in no way prejudiced. ` 
Before us it has been argued broadly 
that where the provisions of O. XXXII, are 
not strictly complied with, everything that 
follows thereafter is null and void because 
itis said that the language used is man- 


datory. There are a number of decisions - 


of this Court in which it has been held 
ethat so long as the minor has not been pre- 
judiced,*mere irregularity in the appoint- 
ment ofa guardian will-not be a ground 
for setting aside the decree. In this case 
it is to be noted that the father of the 
present plaintiff-appellanf is joint with him 
and the facts of the case cannot be disting- 
uished from those of Rambrichh Ram 
v. Tarak. Tewari (1). 
manager of a family who was a defendant 
declined to act asa guardian ad litem for 
one of the minor defendants. The Court 


thereupon appointed the Nazir as guardian - 


Without issuing the requisite notices as re- 
quired under O. XXXII, r. 3, cl. (4). The 
Nazir put in ‘no defence. The manager, 
however, contested-the suit and it was held 
that in the absence of any finding as to 
fraud or collusion, although there had been 
grave irregularity in the appointment of a 
guardian ad litem, yet as the manager of 
the family had fully contested the suit, 
the minor had in no way been prejudiced 
. and could not get the decree set aside. It 
has been held in several cases, one of the 
recent.of which is Phulli v. Debt Prashad (2) 
that the absence of a formal order appoint- 
_ing a guardian ad litem for a_ minor is not 
in itself sufficient to render subsequent 
proceedings void in the absence of any pre- 
judice having been found to have occurred 
to the defendant minor. We agree with 
both these decisions.. In this case there 
is no finding of collusion. The only negli- 
- gence which is attributed tothe father is 
the fact that he did not appeal against the 
decree in Suit No. 303 of 1912- Whether 
-the father was likely to have been suc- 


(1) 33 Ind. Cas. 805; 14 A.L. J. 589. : 
(2) 75 Ind Oas. 449; 5L 38; (1923) A. I, R. (L.) 575. 
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cessful in appeal in that case depended 
upon a right construction of the mortgage- 
deed on which the suit was brought. The 
learned District Judge has come to the 
conclusion, that if it was necessary to de- 
cide that point, he would have agreed with 
the Court in that case. If the Court is 
right in holding that the father did not 
appeal in consequence of legal advice that 
an appeal would be unsuccessful, it is 
obvious that no negligence can be attribut- 
ed tohim. In our opinion the appeal fails 
and is dismissed with costs including in 
this Court fees on the higher scale. 
Z, K. Appeal dismissed, 


ne, 


BOMBAY HIGH COURT. 

First Civit APPBAL No. 98 or 1922, 
August 26, 1924. 
Present:—Sir Lallubhai Shah, KT., Acting 
Chief Justice, and Mr. Justice Kineaid. 
BHAGWANDAS RANGILDAS— 
~ APPELLANT 

z Versus 
Tue SECRETARY or STATE For 
INDIA -— RESPONDENT, 

Forests Act (VII of 1878), s. 84, applicability of. 
Contract Act (IX of 1872), ss. 74, 75—-Construction 
of document~-Contract to cut and remove timber, 
breach of —Penalty--Damages, assessment of—Princi- 
ples applicable. 

Section 84 of the Forests Act does not apply gener- 
ally to the determination of compensation to be 
awarded to a party rightly rescinding the contract, 
as damages for non-fulfilment of the contract. It 
aprlies only toa particular penalty provided in the 

| contract ; it cannot be applied generally to all the 
consequences of rescission of the contract under the 
terms of the contract. [p. 90, col. 2.] 

Plaintiff entered into a contract with Government 
for the removal of timber, firewood, ete., frem a 
portion of a reserved forest under which he was at 
liberty to cut certain trees and to remove them except 
trees which were described as “reserved trees.” He 
deposited a certain sum as security forthe due per- 
formance of the contract and agreed to pay a further 
sum in four instalments on different. specified dates. 
Tn case of a breach ‘of the conditions of the contract 
he agreed to pay a sum of Re. 100 “and also authoris- 
ed the Forest Officers to put an end to the contract an 
to forfeit all such timber as may then be in stock in ° 
the portion leased out to the plaintiff, and in addi- 
tion to forfeit any sum of money that might have 

. been paid tothe Government by the plaintiff. After 
the first instalment had been paid by the plainti¥ 
gnd the second instalment had become due, he was 
discovered to have cut some of the “reserved trees" 
and thus committed a breach of the conditions of the’ 
contract. Bis contract was thereupon cancelled and 

es 
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- the amount of the deposit alréady paid by him was 
forfeited and in addition a sum’ equivalent to the 
_ amount: of the second instalment plus a sum of Rs. 100 
was recovered from him and the stock of timber was 

~ also forfeited : : 
‘Held, (1).that s. 84 of the Forests Act was not 
applicable to the case except in so far as the.sum of 
_ Rs 19 mentioned as penalty in the contract fora 
breach of its conditions was eoncerned, and Govern- 
ment were, therefore, entitled to recover from the 


pee the sum of Rs. 100 under s. 843 [p. -90, col.. 


, (2) that Government were entitled under the direc- . 


tions of the contract to rescind the contract ; [ibid] 
__(3) that damages for breach of the contract by the 
` plaintiff must be assessed under ss. 74 and 75 of the 
Contract Act; [ibid.] ` : : 

(4) that under all the circumstances of the case the 
Government were entitled to retain the amount of the 
deposit and of the first ‘instalment . which had 
already been paid by the plaintiff and also to forfeit 

- the stock of timber, but were liable to return the 
amount of the second instalment recovered by them 
from the plaintiff who was also entitled to retain any 
timber already removed by him. [ibid] 


Appeal from the decision of the “Assistant 
Judge, Khandesh, in Suit No. 4 of 1920. 


- Mr. Pendse (with him Mr. V. D. Limaye), 
for the Appellant. a 

. Mr. S. S. Patkar(Government Pleader), for 
the Respondent, 


JUDGMENT.—The few facts, which 
are really not, in dispute, relating to this 
appeal are these. On August 26, 1918, the 


Ti 
4 


present plaintiff entered into a contract: 


with the Secretary of State for India in 


Council for the ‘felling and removal and. 


purchase of timber, fire wood and other 
~ things specified-in item (a) of the Schedule 
_ annexed tothe contract from the portion 
ofthe reserved forest iù the Taloda range 
of the North -Khandesh Division, which 
is known as Coupe No. 14 of 1918-19 of 
Block II. - ; 
The conditions of this agreement are set 


forth-in detail in Ex. 14. Under condition | 


l (a) the plaintiff was to pay the sum of 
Rs. 5,325 in the following. four instal- 
ments:— i 

` Rs, 


K 


1,332 on August 30, 1918. 
‘1,331 on December 1, 1918. 
1,381 on January 1; 1919. 
1,331 on February 1, 1919. 
He was at liberty under this contract to 
ecut certain trees and remove them, subject 
to the conditions as to passes being given 
' by the Forest Department, except certain 


bal 


‘trees, which are, described as “reserved: 


trees” in the Scheduletothe contract.’ He 
deposited Rs. 540 as security. for the due 
‘*performance of the contract., Jn the begin- 
= . ka 6 es ? ps 6 -2 : = = [4 


“to abstain from felling certain trees, 
` In condition III, cl. (j), it is provided as 
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ning of this contract it is provided as 

follows:— Oe Ea l 
“The contractor, and each of his servants 

and agents will abstain from every act ex- 


"pressed in the conditions contained as to the 


abstaining from, and the contractor does 
hereby agree, in case any breach of such 
conditions, to pay the Secretary.of State 
through the Divisional Forest Officer on 
demand made in such behalf by him the sum 


-of Rs. 100, or such smaller sum as mayin 


each case be determined by the Divisional 
Forest Officer, in default whereof the whole 
of the said sum of Rs. 100 will in accordance 
with s. 84of the said Act (Forests Act VIT 
of 1878, as.amended by Act Iof 1918) be - 
recoverable from him as an arrear of land 
revenue,” f 


Under condition IL (d) he was required 


follows:— ` . 
- “The contractor, further in addition to 
the conditions hereinbefore contained on 
each breach of any of which the sum of one 
hundred rupees aforesaid is to be paid, 
agrees tothe following conditions; that: is 
to say: (j) The Divisional Forest Officer, in 
case of any breach of any condition herein-, 
before contained may, in lieu of or in ad- 
dition to requiring the payment of or rer 
covering any sum payable in case of such 
breach, by a notice in writing upon the con- 
tractor, or, where there is more than one 


. contractor, upon any of them, on behalfof . 


them all, suspend the operation of the agree- 
ment pending the decision of the Con- 
servator of Forests.” 

Under cl. (k) of that condition the Con- | 
servator of Forests had power to put anend 
to the agreement in case of failure to fulfil 
any of the conditions of tlre contract. 

In cl. (J) of the same condition it is pro- 
vided, among other things that:— 

“The money which may have been paid 
to Government under this- agreement, and 
the entire stook of timber, firewood and 
other thingsin the coupe or at the dépot. 
aforesaid at the time at which the opera- 
tion of the agreement was suspended by 
‘the Divisional Forest Officer, shall be and 
remain the property of Government, and 
shall be disposed of for the benefit of 
Government in such manner as the Conser- ` 
vator of Forests directs.” : 

It appears that this contract was signed 
on October 29, 1918, but the cortract has’. 


been treated as a contract of August 26, 


[86 1. O. 1995) 


1918.. The plaintiff took possession of the 
particular coupe on November 30, 1918, 
and within the first few days of his opera- 
tions, it appeared that he was cutting some 
- of reserved trees. Therefore, on Decem- 
ber 10, the Ranger ordered the plaintiff 
orally to stop the cutting operations: and 


-on December 16, 1918, the Divisional Forest ` 


‘Officer by his order (Ex. 43) suspended. the 
operation of the contract until the final 
‘decision of the matter by the Conservator 
of Forests. He took this action under cl. (7) 
` of condition III of the contract. Ultimately 
on April 28, 1919, the plaintiff received a 
notice from the Conservator’ of Forests 
“under which the contract was rescinded, and 
` certain consequences were stated as having 
-~ resulted from the breach of the condition 
sto his abstaining from cutting reserved 
trees under the contract. In substance 
under that notice the Conservator of Forests 
claimed the deposit money, and the timber, 


firewood and other things inthe coupe at: 


the time at which the operation of the 
agreement was suspended by the Divisional 
Forest Officer, and also the sum of Rs. 100 
claimable in respect of the breach of the 
condition as to not cutting reserved trees. 
A further notice was given on May 7, 1919: 
and again on May 21, 1919, the. contractor 
“was called upon to pay the remaining three 
instalments. These sums - amounting to 
Rs. 3,993 were. recovered as land revenne 
from the plaintiff in May 1919; but sub- 
sequently in January 1920 Rs. 2,662 were 
refunded to him. : 

The plaintiff filed the present suit on 
April 7, 1920, in which he claimed, on the 
footing ofa breach of contract by Govern- 
ment, Rs. 3,000 as damages, and Rs. 3,656 
as per particulars shown in para. 5 of the 
plaint. i 

The defence was that there was a breach 
on the part of the plaintiff, that the con- 
tract was rightly rescinded, that under 
cl. (£) of condition III of the contract, the 
Government were entitled to retain the 
two instalments, one of which was paid 
in fact and the other became payable be- 

. fore the date of the suspension of the opera- 
tion of the contract, and that the plaintiff 
was not entitled to any damages. ` 


The first question in the suit was whe- 


ther the plaintiff had broken the contract 
and whether the rescission of the contract 
by the Forest Department was justified. 
On that point the learned Judge, after a 
consideration of the evidence, came to the 


+ a e, 
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conclusion that the plaintiff cut twenty- 
fivé trees, which were really reserved trees, 
and so far he committed a breach of the 
condition relating to the non-cutting of 
reserved trees. <Accordingto this,finding, 
rescission of the contract by the Forest 
Department was justified. Further, the 
learned Judge came to the conclusion 
that as the rescission was justified, the de- 
fendant was entitled to retain the money 
in respect of two instalments, one having 
been paid in September 1918, and the other 
having become payablein December 1918. 
The learned Judge allowed Rs. 101-2-6, as 
representing interest on the’sum of Rs. 2,662, 
which was recovered as land revenue, 
but which was refunded subsequently by 
the Forest Department to the contractor. 
Accordingly in the main the plaintiff's 
claim was disallowed, but a decree was 
passed in his favour for Rs. 101-2-6. 

The plaintiff has appealed from this 
decree. First, it is urged in support of the 
appeal that the lower Court has erred in 
holding that the plaintiff committed a 
breach of the condition as to his abstaining 
from cutting reserved trees and that the 
defendant was entitled to rescind the con- 
tract. The lower Court has based its con- 
clusion upon two grounds, first, that the 
plaintiff or his servants and agents cut 
twenty-five reserved trees in violation of 
the conditions of the contract, and, second- 
ly, that the plaintiff committed a further 
breach of the conditions by his failure to 
pay the second instalnient in time, 

As regards the second ground it does 
not appear to have been relied upon by 
the Divisional Forest Officer in his order, 
Ex. 43, nor by the Conservator of Forests 
in Ex.57; and itappearstous that, having 
regard to the delay that had occurred in 
the commencement of thecutting operations, 
for one Yreason or other, the delay in the 
payment of ‘the secońd instalment by the 
plaintiff onthe due date does not appear 


to be a sufficient ground for the rescission 


of the contract. ‘in fact it is not the 
ground on which tha contract was rescind- 
ed, so that it may be left out of account. 
The other ground for the conclusion ige 
that the plaintiff cut twenty-five trees in 
violation of the condition as to his abstain- 
ing from cutting reserved trees under the 
contract. On that point the learned Trial 
Judge has considered the oral evidence.. 
and has relied principally upon the evidence 
of the Su Divisional Forest Officer, Ex. 


30 - 
39, and the Range Forest Officer, Ex. 59. 
We have heard the criticism of this evi- 
dence, but we are unable to accept the 


view suggested on behalf of the appellant 
that itshould not be relied upon, It is not 


necessary to examine this “part of the case' 


in detail. The learned Judge has dealt 
with it fully, and we arein agreement with 
his conclusion that it is proved in the case 
that the plaintiff did cut twenty-five reserv- 
ed trees, contrary to the terms‘of the con- 
tract, and the breach of that condition 
entitled the Conservator of Forests to 
rescind the contract. 
“The question then arises as to what is 
the measure of damages or compensation 
to which the defendant is entitled. As 
the defendant was entitled to rescind the 
ontract, it is clear that the plaintiff is not 
entitled to any damages on the footing of 
a breach bythe defendant as claimed by 
him. In fact the defendant has recover- 
ed from the plaintiff the first and 
the second instalments, i. e. Rs. 2,663, 
and Rs. 100 as penalty for the breach 
of the condition under the terms of the 
contract, and Rs. 540 deposited by the 
plaintiff have been forfeited, and the stock 
lying on the land has been also forfeited. It is 
urged on behalf of the defendant that heis 
entitled to claim all this under cl. (1) of 
condition 111 of the contract. 

On the other hand, on behalf of the plaint- 
iff it is urged that the defendant would be 
entitled only to reasonable compensation, 
not exceeding the amount named in the 
contract, under s. 74 ofthe Indian Contract 
Act or to compensation for any damage 
which he has sustained through the non- 
fulfilment of the contract under s. 75, 

As against this it is urged that under s. 
84 of the Indian Forests Act, in spite of the 
provisions ofs.74 of the Indian Contract 
Act, the defendant is entitled to the full 
“benefit of the provisions of cl. (1) of para. 
ILL of the contract agreed to by the plaintiff 
under the contract. | 

The first question, therefore, to be con- 
sidered is how-far & 84 is applicable to the 

ease in determining the amountof com- 
pensation to be awarded to the defendant 
for the breach on, the part of the plaintiff. 
Section 84 of the Indian Forests Act VII 
of 1878, as amended by Act Iof 1918, isi 
these terms:— i f . 

“When any-person, in accordance with 
any provision of this Act or in compliance 
with any rule made thereuader binds 
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himself by any bond or instrument to per- 
form any duty or act,or covenants by any 
bond or instrument that he, or that he and 
his servants and agents, will abstain from 
any act, the whole sum mentioned in such < 
bond or instrument: as the amount to he 


. paid in case of a breach of the conditions 


thereof may, notwithstanding anything in 
s.74 of the Indian Contract Act, 1872, he 
recovered from him in case of such breach 
as ifit were an arrear of land revenue.” 


The contract provides that the plaintiff 
and his servants and agents will abstain 
from cutting the reserved trees, and the 
penalty provided for a breach of this con~ 
dition is Rs. 100. It is quite clear that to’ 
that provision in the contract s. 84 of the ~ 
Indian Forests Act would apply. 

But it is further contended on behalf of ° 
the respondent that s. 84 of the Indian 
Forests Act really applies to the whole 
contract, and when the contract was rescind- 
ed on account of a breach of this condition, 
the penalty provided incl. (l) of para. HI 
of the contract became recoverable’ under 
s. 84, in spite of the provisions of s. 74 of 
the Indian Contract Act. - 


Having regard to the terms of the 
contract, as also to the terms of s. 84.of the 
Indian Forests Act, we are unable to accept 
the contention that s. 84 applies to cl. (l) 
in the contract, or applies generally to the 
determination of compensation to be award- 
ed to a party rightly rescinding the 
contract as damages for non-fulfilment of 
the contract. The terms of s. 84 of the 
Indian Forests Act are very specific, and 
there is clear provision for the application 
of this section in the terms of the contract 
itself. Section 84 applies to a particular 
penalty provided in the contract for a 
breach of the condition’as to the contractor 
abstaining from any act; and it cannot be 
applied generally to all the consequences 
of a rescission of the contract under the 
terms of the contract. Wedo not think 
that cl. (l) can be read as mentioning the 
amount to be paid in case of a breach of a 
condition which requires the plaintiff and 
his servants and agents to abstain from 
any act. T 

We have, therefore, to determine under 


‘s. 74 ands. 75 of the Indian Contract Act, 


as to what is the proper measure of com- 
pensation under the circumstances. It is 
conceded before us, and quite properly, by 
the learned Government Pleader on behalf 


teer. 0 1025) : DAUŻAT V. SANKATNA PRASAD. ; gt 


of the respondent that the exception to- ments as arrears of land revenue under a. 

s. 74 does not apply to this case. 84 could not be justified, we direct that 
As to the compensation to be awarded each party should bear his own costs 

‘under the circumstances of the case, it throughout. = j 

seems to us that the defendant is fairly Z; K,. ` Decree varied, 

entitled to the benefit of the deposit money f ° 

Rs, 540, as also to the sum of Rs. 100 ef“ 

recovered as penalty under s. 84 of the ` 

‘Indian Forests Act for breach of the con- 

dition as provided under the contract. The 

defendant is alsp entitled under the circum- 


stances to retain the benefit of all the stock _. ALLAHABAD HIGH COURT. 


that was there at the date when the opera- ‘Szconp CIVIL APPEAL No, 1 oF 1923. 
_ tion of the contract was suspended. - December 11, 1924, 
The question as to whether the defendant - Present :—Mr. Justice Ryves and 
is entitled to any further compensation is ' Mr. Justice Daniels. 
not easy, and the evidence in the case does ` Musammat DAULAT—PLAINTIFF 
not afford any indication as to, what it —APPELLANT 
ə should be. Having regard to all the versus 
circumstances of the case,.we think that it SANKATHA PRASAD AND anoTHER— 
would be fair to allow the defendant to DEFENDANTS —RESPONDENTS, 


retain the amount of the first instalment Hindu Law—Alienation by widow—Necessity, proof 
paid in September 1918. We think, how- of—Small portion of consideration not taken for 


aia, necessity—Sale, whether must be set aside. 
ever, that the amount recovered in respect Where a sale by a Hindu widow is found to have 
of the second instalment should be paid been only in part for legal necessity the critericn for 


back to the plaintiff. deciding whether the sale should be upheld cr 
Even apart from our determining the set aside is whether the portion of the consideration 


À 5 which was not taken for legal necessity was such a 
amount of compensation under ss. 74and 75 small portion of the whole consideration that it 
of the Indian Contract Act, if we were to might reasonably be left out of account. fp. 92, 


interpret cl, (1) of para. III of the contract col. 1] 
we aS not Ae that the amount recovered an ni wa on i Eamon He Nea Cas, 
as land revenue in May 1919 is amount paid : nmuh yai A A LR A 


| La I 321 and Sanmukh Pande v. Jagarnath Pande, 83 Ind. 
within the meaning of that clause. That Cas. 838; 46 A. 531; 22 A. L. J. 417; (1924) A. 1L R. (A) 


clause refers really to money which may a aR n O ie BAEN 
f : i entitled to 

have been paid to Government under the raise for necessary purposes could not have been 

- agreement, and not to money recovered a8 raised without the sale of the entire property in dis- 
land revenue. / 4 É pute the fact that she was able to obtain a price slight- 
However that may be, the basis of our ly in excess of the amount wien, E for 
generally to all the consequences OF a SHAG DENG [marai Yen Wedalan y 
que edat Dalavoi Thirumalait Yappa Mudaliar v. 

breach on the part of the plaintiff, but only Rae ae KA d. Gan ol; (1922) M. W.N. 
to, a particular penalty provided for a p10 D. W. 478; 4 U. P. L. R. (P. C.) 92; (1922) A. I. 
breach of the condition as to the plaintiff R: E ae PO), PANA mata aL A. L. J. 282; 31M, 
performing any duty or actor abstaining Second appeal from a decree of the 
from a particular act, and that we have to District Judge, Allahabad, dated the 9th 


determine the compensation to be given to _ September 1922. ` 
‘the defendant for non-fulfilment of this Messrs. G. W. Dillon and A, Sanyal, for 
contract by the plaintiff. the Appellant. i 
The result, therefore, is that we vary the Mr: Janaki Prasad, for ‘the Respond- 
decree of the lower Court by allowing to ents. N 
the plaintiff Rs. 1,331, with interest from : : i 
the dateof the recovery of this amountup` JUDGMENT.—This appeal is brought 
to the dateof payment at six per cent. in on a single point only. “The suit was one 
addition» to the amount of Rs. 101-26 to set aside an alienation made by a Hindu 
already awarded by the lower Court. widow, namely, the mother of the plaintiff, 
~ Having, regard to all the circumstances as having been made withaut legal neces- 
including the fact that according to our sity and to recover fhe property sold. The 
view the recovery ofthe remaining instal- sale was effected for a sum of Rs. 2,142-12-6, 
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The Court below has found that the whole- 


of, this sale ‘consideration was obtained for 
: purposes which constituted a valid necessity 
under the Hindu Law with the exception of 
a smal] sum of Rs. 105. On these findings 
the Court, below has,upheld the sale trans- 
action but has directed the defendants 
to repay to the plaintiff the sum of.Rs. 105 
‘which is found not to be covered by legal 
necessity. Against this decree the plaintiff 
appeals and contends that if any part of 


the sale consideration, however, small, was: 


found not to be for legal necessity, the 
whole sale must necessarily be set aside. 
This is not the view which has prevailed 
‘in this Court or indeed in other High 
Courts. There are two recent cases of this 
Court in which the same question has 
“been discussed. In Jai Narain Pande v. 
.. Bhagwan Pande (|), it was laid down that 
where a sale is found to be only in part for 


legal necessity the criterion for deciding. 


whether the sale should be upheld.or set 
aside is whether the portion which was not 
taken for legal necessity was such a small 
portion of the whole consideration’ that it 
might reasonably be left out of -account. 


In Sanmukh Pande v. Jagarnath Pande (2), 
another: Bench of this Court has reiterated. 


the same view, adding that whether the 
amount not for, legal necessity is so insigni- 
ficant that it can be ignored ‘is determined 
on the facts of each case.: Obviously if the 


amount which the widow was entitled: to. 
‘raise for necessary purposes under “the - 


Hindu Law could not have been - raised 
-without the sale of the entire property, the 
‘fact that she was: able to obtain a price 
“ slightly in excess of the amount she re- 
quired to raise would not justify the sale 
being set aside. This view has been taken 
also by the Privy Council in the case of 


Medai.Dalavoi Thirumalaiyappa Mudaliar _ 


v: Nainar Tevan (3). In that case a widow 
required to raise a sum of Rs. 4,600 in 
order to discharge a mortgage-decree which 
was binding on the estate.. She could not 
_ have satisfied this decree without selling 
-.the property. Their Lordships of the Privy 
Council held ‘that ‘the’ validity of the sale 
-“vas in no way affected by the-fact that 


(1) 80 Ind. Cas. 100; 44 A. 683; 20 A. L. J. 621; l 


a92) AL R. (A) 3 
3 Ind. Cas. se 46°A 531; 22 A. L. J. MH; 
(1994) A. L R. (A.) 708;.L R.5 A. 289 Civ. 
(3) 74 Ind. Cas. 604; (1922) M. W. N. 804; 16 L. W. 
478; 4 U. P. L. R. (P.-C, 92; (1922) A. I R. (P.O) 
anA G. W. N. 365; 21A. È. J. 282; 31 ML, T. 149 


ELLA LAVELETIE Ù. B. A. TABUNI, 


* (88.1, O. 1925) 


she was able to realise by the sale of the 
property a sum of Rs. 711 in excess of 
the amount which she required to raise, 
In this case the amount which was not for 
legal necessity is obviously insignificant-in 
comparison ‘with the total amount of the 
sale price. The decree of the Court: below 
js in accordance with the rulings of this 


-Court and of the decision of the Privy 
Council just referred to. 


-We, therefore, dismiss the appeal with 
costs ‘including in this Court fees on the 
higher scale. The cross-objections are 
not pressed and are dismissed with costs.. 

Z. K. Appeal dismissed, 


ee 


PATNA HIGH COURT. 
First CIVIL APPEAL No 14 or 1923. 
- November 18, 1924. 
Present:—Sir Dawson Miller, KT., Chief 
-Justice and.Mr. Justice. Foster, 
Mrs. ELLA LAVELETTE—PETITIONER | 
~~APPELLANT 
versus 
“BR. A. TABUNI AND OTHERS—OPPOSITE 
PARTY— RESPONDENTS. 
Succession Act (X of -1865), ss. 189, 201—Civil Pro- 


cedure Code (Act V of 1908), s. 115—Letters of Adminis- 
tration, grant gf, to minor, legality of—Revision— 


. Widow, right of. 


Under s. 189 of the Succession Act Letters of Ad- 
ministration cannot be granted to any person who is 
a minor. A grant in favour of such a person is 
illegal and beyond the powers of the Court, and where 
such a grant is made, the order is liable to be set aside 


. in revision [p. 93, col. 2] 


Under s. 201 of the Succession Act the w idow of the 
deceased is the proper person to be appointed adminis- 
trator unless there is good cause for excluding her. 
[p. 94, col. 2.] 

Appeal against an order of the District 
Judge, Patna, dated the- 15th January 1923, 

Messrs. "P.O. Rai and N. C. Ghosh, for the. 
Appellant. > 

Mr. Girindra Nath 
Purnendra Kumar Mukharji, 
spondents. A 


Mukharji for Mr. 
for the Re- 


JUDGMENT. 

Miller, C. J.—This case comes before 
us nominally as an appeal from an order of 
the District Judge, dated the-15th January 
1923, refusing an: application of the pre- 
sent appellant i to review a previous order of 
the 16th December 1922 directing” the grant 
- of Letters of - Administration. to issue to 


* 
e 


[a6 r. O. 1985) °- 


certain minors through their guardian. The 


appellant ` in this case is Mrs. Cassels; 
formerly Mrs. Lavelette. Her first husband 
Mr. J.: A. Lavelette died intestate leaving 
as his heirs his widow the present appel- 
lant and certain minor grand-children, the 
children of a deceased daughter. The 
amount of the estate left by the testator is 
small and it is, therefore, essentially neces- 
sary to avoid, as faras possible, in the 
‘interests cf all parties, any unnecessary 
litigation in connection with the adminis- 
tration of thisestate. Under the terms of. 
the Indian Succession Act the widow takes 


a third of the property and the grand- 


children two-thirds, An application appears 
to have-been made by the widow for-a 
succession certificate’for the ‘purpose of 
ollecting the debts of her deceased hus- 
and sometime shortly after his death. In 
that application unfortunately for her she 
neglected or at all events omitted to mention 
the fact that in addition to herself there 
were other members of the deceased man’s 
family, namely, the grand-children to whom 
I have referred. There-was then an appli- 
cation presented to the District Judge 
on behalf of the minor grand-children 


through their father and guardian Wilfred ` 


Edward Tabuni asking that a grant of 
Letters of Administration might be made to 
them. Notices were issued in those pro- 
ceedings upon the near relations of the 
testator and upon the present appellant. 
Her attitude with regard to that petition 
is to befound in a petition filed by her in 


those proceedings in which she states that 
she had no objection to the petitioners, 


thatis the minors, succeeding to their legal 
share of the estate but asked that the 
amount should be kept in fixed deposit till 
the attainment of the majority of the minors 
andas appears from a subsequent petition 
in those- proceedings filed by Mrs, Cassels, 


the appellant, her reason for this was that- 


she knew or at all events-she alleged, it is 
not supported yet by any definite evidence 
that the father of the minors was heavily 
indebted and had no means of paying his 
debts; that his salary with overtime came 
_to only Rs. 200, that he was a great spend- 
thrift and drank a lotand she felt that if 


the money came into his hands he would. 


very soon.get through itin drinking and 
otherwise, It appears also that until the 
death of hey husband these grand-children 
whose mother was dead had been living 
with the appellant Mrs, Cassels, 
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93. 
When the application for grant of Letters 
of Administration came before the District 
Judge, he took the view that although Mrs, 
Cassels had also applied for Letters of 
Administration she had put herself gut of 
Court because in the application for a 
succession certificate she had failed to 
mention the fact of the existence of the 
grand-children, The learned Judge, there- 
fore, presumably considered her not to be 
& proper person to be appointed. He goes 
on and ‘says: “The only alternative is to 
appoint as administrator the father of the 
minors, Mr. Wilfred Edward Tabuni who is 
the applicant with whom. we are here con- 
cerned,” and he ordered Letters of Adminis- 
tration to issue to the applicant on his 
executing an administration “bond. In 
pursuance of that order agrant of Letters of 
‘Administration was issued in fact to the 
applivants in the proceedings before the 
learned Judge, The applicants, however, 
were the minors and not -their father and 
the grant is made to “Eugene Alexander 
Tabuni, minor son, Edward James Tabuni, 
minor son’ and others through their next 
friend and natural guardian Wilfred 
Edward Tabuni.” It will be observed, 
therefore, that there was no grant of Letters 
of Administration ‘to Wilfred Edward 
Tabuni. The grant was in fact to the 
minors through him as their next friend 
and natural guardian. Now; under s. 189 
ofthe Indian Succession Act Letters of 
Administration cannot be granted to any 
person who is a minor. Therefore the grant 
in the present case was obviously illegal 
and beyond the powers of the learned Judge 
to make. On the 15th January 1923 an 
application was presented. to the learned 
Judge which has been treated as an appli- 
cation for review of the order dated the 
16th December 1922, The application 
- which purports to be made under various 
sections of the Indian Succession Act and 
of the C. P: C. states that the applicant, Mrs. 
Cassels, is willing to act as administratrix 
to the estate of the deceased and contends 
that she is the fittest person to act as such. 
She further says that.” the omission of 
_the-names of her grand-children in the 
proceedings for a succession certificate was 
due to the negligence of+her karpardas. 
She further alleges that the grand-children 
were absolutely neglected by their father, 
the present administrator, and, that they are 
-more dear to her than any one else as sha 
had no other pear relations, ‘She, thereforo, 


e 
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asks the Court to review the. order, dated the 
16th December 1922, and to -revoke the ad- 
ministration order and appoint the peti- 
tioner as administratrix, but if the Court 
should think thatany other person should 
be joined with her then let it do so. It 
will be seen that that petition was an appli- 
cation for review of the previous order and 
also asked for revocation of, Letters of Ad- 
ministration already made, A 

“When the matter came before the learned 
District Judge he considered that as the 
lady had been sitting in Court at the time 
when the order was passed on the 16th 
December she’ could not come forward 
now and ask for a re-hearing on the ground 
that her Counsel was absent. He points 
out that her claims to administer the es- 
tate were, in fact, considered upon that 
ocvasion and he rejected the application. 
It does not appear to have been pointed 
out to the learned District Judge that the 
grant of Letters of Administration made was 
a grant to person disqualified to hold that 
office. The matter, however, has been 
pointed out tous on appeal to this Court 
from the refusal to set aside the grant 
and the question is how we should deal 
with the present application. Itis in form 
an appeal from an- order refusing a review 
and it is pointed outto us that there are 
no grounds here for allowing a review, In 
the circumstances,I think, however, that 
we are entitled to and ought, having re- 


gard to the undoubted facts of ‘this case— - 


I refer to the fact that the grant is to per- 
sons who are not qualified to act as adminis- 
trators—to treat the application as one 
under s. 115 ofthe C. P. C..and treat the 
matter as one of revision. It is quit clear 
that in making the grant objected to in 
this case the learned Judge was acting al- 
together without jurisdiction and if pro- 
ceedings were taken to set aside that grant 
under s. 234 of the Succession Act there 
can be no doubt that the grant would inevit- 
ably be set aside. Whatever the inten- 
tion of the learned Judge may have been the 


grant was in fact made to certain minors. - 


It would appear irom the order made by 


„e the learned Judge upon which the grant 


was made that he treated the father of the 
minors as himself the petitioner but look- 
ihg at the record it appears that the father 
was not the petitioner at all. The minors 
themselves were the petitioners. Therefére 
* the whole ofthe proceedings for grant of 
Letters of Administration were from first to 
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last irregular and illegal. These minors 
had no power to be appointed -and they 
were in fact appointed under the grant. 
In a case of this small magnitude, the total 
assets ofthe deceased being something in 
the neighbourhood of Rs. 8,000, I think it 
would be a disaster, that this litigation 
should be prolonged unnecessarily and I 
consider, therefore, that we ought to act 
under the powers granted to the Court by s. 
115 of the C. P. C. and treat thisas a matter 
of revision. The grant cannot possibly 
stand and, therefore, in my opinion, must be 
set aside. The learned Judge will have to 


‘consider afresh and upon affidavits or evi- 


dence of the parties who is the proper per- 
son to be appointed’ administrator in this 
case. Unders. 201 of the Succession Act 
the widow of the deceased is, undoubtedly, 
the‘proper person to be appointed adminis- 
trator unless there is good cause for ex- 
cluding her,- The learned Judge seems to 
have thought that her omission to refer to 
the existence of the grand-childern in her 
application for asuccession certificate was 
in itself quite sufficient to debar her claim. 
Looking, however, at the attitude she has 
taken throughout this case 1 cannot help ~ 
feeling that her only interest in the mat- 
ter is to see that her grand-children’s rights 
are protected. This, however, will be a 
matter for the learned Judge to consider 
when the application for administration 
comes again before him. He will then also 
have to consider whether there was any 
truth in the suggestion made by Mrs, 
Cassels that the father of these children 
is a spendthrift and addicted to drink. 
The whole matter, however, will be open 
to the District Judge and I donot wish any- 
thing I may say to prejudice‘him in favour. 
of one party or the other. It is a matter 
which will have to be considered when 
he has the evidence before him but so far 
as the present application is concerned I 
think that the grant already made must 
be revoked. Let the sum paid into Court as 
Court-fee upon the application for Letters 
of Administration remain pending further 
orders. Ithink that the costs of this case 
ought to be realised out of the estate when 
the administrator is appointed and the 
estate is administered. 
Foster, J.—I agree. ws) ; 
Z. K, Order accordingly. 


a 
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ALLAHABAD HIGH.COURT. 
MIscELLANKoUS Case No. 268 oF 1924. 
December 18, 1924. 
Present:—Mr. Justice Walsh and 

Mr, Justice Ryves: So 
In the matter of Mrssrs. CHUNNI LAL- 
- KALYAN DAS or AGRA=— APPLICANT, 


Income Tax Act (XI of 1922), s. 66—Wagering* 


contracts, income arising from—Tax, whether can be 
levied. ` . $ 

The profits or losses arising from wagering con- 
tracts should “be taken into account in an assessment 
for income-tax purposes. 

Partridge v. Mallandaine, (1886) 18 Q. B. D. 276; 56 
L.J. Q. B. 251; 56 L. T. 203; 35 W.°R. 276 and 
Birendra Kishore Manikya v. Secretary of State for 


. India, 61 Ind. Cas. 112; 480. 766; 25 C. W. N. 80; 


32 O. L. J. 433, referred to. 


Reference, under s. “66 of the Indian 
Income Tax Act, 1922, from the Commis- 


, Bioner of Income Tax, United Provinces. 


Dr. Sir T. B. Sapru and Mr, Gopi Nath 
Kunzru, for the Applicant. 7 
` Mr. L.M. Banerji, for the Crown. 


JUDGMENT.—We have no hesitation 
in answering the question submitted to 
us in this case by the. Commissioner of 
Income Tax in the statement of the case 
dated the 23rd of May 1924: “Are the 
profits or losses arising from wagering 
contracts to be taken into: account in an 
assessment for income-tax purposes,” in 
the affirmative. There is no ground for 
saying that the profits arising from an 


-illegal business are not taxable. .There is 


not a word in the Act to suggest any- 
thing of the kind, and it is a fallacy to 
say because the taxing authority levies 


from a person who is carrying on a pro-. 
“fitable business, but an improper and 


illegal business or profession, that, there- 
fore, the authorities are countenancing such 
a profession. They are doing nothing of 


. the kind. Their permission is not required 


and is not given, and cannot be withheld 
to a person who chooses to carry on an 
illegal business, but the tax upou the 
prolit arising therefrom has_to be paid in 
common with the tax paid by every honest 
trader. Section 6 (4) provides the head 
of income chargeable in respect of business, 
The mere fact’ that the budiness is specu- 
lative, or even gaming and wagering 
within the meaning of that, expression, 
does not make it any the. less business. 
For example supposing the question was 
one of profit made by a book-maker, as to 
whose business there can be no doubt what- 


ever that itis entirely gaming and wagering, 


~ ‘Inthe matter of MESSRS, CHUNNILAL KALYAN DAS, 


ĝa 


Section 11 provides that the tax shall be 
payable. under the head of professional 
earnings~in respect of the profits of any 
vocation followed by the assessee. In the 
year 1886 the English Courts decided, and 
the decision has never been całled in 
question, that a-book-maker attending a 
race course was carrying on a vocation 
{Partridge v. Mallandaine (1)]. Where both 
the words “business” and “vocation” are 
used, it may be appropriate to describe 


- book-maker’s business as a vocation, 


but the greater includes the less, and it 
is clearly included in the word “business” 
in our opinion. The same view seems to 
have been taken in the text-books on the 
subject with regard to the vocation of a 
singer or prostitute, and the Calcutta 
High Court in the case of Birendra Kishore 
Manikya v. Secretary of State for India (2), 
held that illegal cesses were assessable to 
income-tax. No doubt a burden is placed 
on the Income Tax Officer to discover 
how far losses returned by assessees may 
be genuine, or to what extent an assessee 
may have attempted to conceal gain, but 
that is what the Department is there for. 
Although it is not strictly relevant, we 


‘may point out that any other view would 


result in an enormous burden being 
placed upon the Income Tax Authorities, 


` namely, of deciding in every single transac- 


tion, which appeared in the books of any 


‘assessee in their jurisdiction to be of a 


speculative nature, whether it Wasa gaming 
transaction within the meaning of the 
Contract Act, and, therefore, against public 
policy. That question is an extremely 
difficult question to decide in many cases, 
A large number of merchants and other 
people carry on extensive business of a 
speculative nature, which is not hit by 
the section in the Contract Act with 
regard to gaming, because although the 
transaction may result in differences, the 
legal effect of the contract may be to 
entitle the party to actual delivery. It is 
nonetheless speculativeein character, and 
anybody: concerned with the daily business 
of the Courts knows how difficult it is 
sometimes to ascertain whether a specus 
lative transaction is really a gaming one’ 
or not. All such ‘transactions, in our 


9 


. (1) (1886) 18'Q. B. D. 276; 56 L. J, Q. B, 251; 55 L. 
im, 908; 35 W. R. 276. 

(2) 61 Ind, Oas. 112; 480, 766; 25 C. W, N, 80; 38 
0, lu. J. 433 


D8 
opinion are business, and the. profits 
_ arising therefrom arè taxable under the Act. 

"The assessee must have his costs in this 
case.as certified not to exceed Rs. 200. 

K. 5. 4 Order accordingly. 
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BOMBAY HIGH COURT. 
~ Seconp Civit-Apprat No. 61 oF 1923. 
August 29, 1924. 

Present :—Sir Lallubhai Shah, Kr., Acting: 
Chief Justice, and Mr. Justice Kincaid, 
_LADHURAM MANORMAL MARW ADI— 
DBFENDANT—APVELLANT 
versus 


BALE MAHOMED ILLIYAS MEMON— 
PLAINTIFF RESPONDENT: 

Landlord and tenant—Construction of document— 
Rent-note making no provision for payment of assess- 
ment--Hnhancement of assessment, liability for-In- 

tention of parties—Equity. 
` Plaintiff obtained a lease of a plot of land from the 
defendant and executed a rent note in respect thereof 
in the following terms :—“This rent-note is passed 
in respect of the whole land as such. The rent in 
, respect ofthe-land as is included within the bound- 
aries as mentioned above shall be paid by us from 
this day every year annually at the rate of, Rs. 19 per 
year immediately on the completion of the respective 


year and in case there happens to be any default in, 


_ payment as above, then we shall be paying interest on 


“the overdue sum of rent, at the rate of two per cent. - 


er month. In case we ‘happen to sell to any one the 
buildings standing on that land or if.they are given 
away by way of gift to any one,’ then ‘you should 
recover the rent as mentioned above from such person 
(transferee) ; you shall not have the right: to recover 
“more rent and you should not, take it. 
paying rent as mentioned above as long as we an 
our heirs make use of the said land abiding by the 
terms of this karar; we shall enjoy the buildings and 
the Agar and the Gardens, etc., in this land in. any 
way we like and if any one séts up his claims ‘against 
this land, it is you who are to ward off the same and 
we shall not be caused any trouble in that behalf.” 
The assessment on the land which, was nearly Re. 1 was 
paid by the landlord for several years and then it was 
raissd to nearly Rs. 60a year, whereupon defendant 
claimed that the incr@ased assessment must be paid 


by the plaintiff. In a suit by the plaintiff for a decla-- 


ration that he was not liable to pay the increased 

agsassment : 

e Held, (1) that the conduct of the parties showed 
“that the assessment was intended ‘to be paid by the 
landlord, and that the parties at the time of the execu- 
tios of the rent-note did not anticipate and did not 
provide for such an increase in the assessment as was 
subsequently made; [p. 97, col. 2. 

. (2) that having regard to the terms of the document 
it was equitable t that so long as the assessment did ‘not 
exceed Rs. 19 the landlord must bear the burden of 


that increase in the assessment, put ¿bht when the . 


ing: to this second -appeal are ‘these. 


We shall go on . 


. 
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assessment Was increased to such an extent that it 


exceaded Rs. 19 it was not equitable that the landlord 
should pay the enhanced assessment for the benefit 
of the tenant and that, therefore, so far as the enhanced 
assessment was-in excess of Rs. 19 the burden must 
ultimately fall on the actual occupant; that “is, the | 
tenant [p. 97, col. 2; p. 98, col. 1.] 


Ranga v. Suba Hegde, į B. 473; 2 Ind. Dec. (x. s) . ` 
' 824 and -Babshetti v. Venkataramana, (1879) 3 B. 154; 


(1879) P. J. 248; 2 Ind. Dec. (N. s.) 103, referred to. | 
Second appeal from a decision ~of the > 
District Judge,. Nasik, in Appeal No, ` 
163 of 1923, confirming that of the Assist- 
ant Judge, Nasik, in Civil Suit No. 103, 
of 1920. 
Mr. D. R. Panian dhan, for the A gana; ; 
Mr. D. C. Virkar, for the’ Respondent. i 


JUDGMENT.—The few ‘facts relat“ 
n 


March 9, 1882, a. document which is des- 


. cribed as kararnama, was executed by 


Kashi Bahiru Patil to Hormasji Burjorji 
in respect of land which is described as 
Prat Bandi No. 49, Plot No. 1 measur. 
ing three acres and two gunthas, the 
assessment of the land being Rs. 0-15-38. 
Another document was executed by Hormasji 
Burjorji on the same day, which is describ- 
ed as a-rent-note. ‘It will be sufficient to . 
refer to the terms of this rent-note for the 
purposes of this appeal, After the des- - 
cription of the land, the document con- 


‘tains the following terms :— ih 
““This rent-note is passed in respect of. ` 


the whole land as such. The rent in res- 
pect of the land as is included within the 
boundaries as mentioned above shall be 


- paid by us from this day every year annu- 


ally at the rate of Rè. 19 per year immedi- 
ately on the completion ‘of the respective 
year and in case there happens to be any 
default in payment as above, then-we shall 


“be paying interest on the’ overdue sum of © 


rent, at the rate of two per cent. pet month. 
In case we happen to sell to any one the 
buildings standing .on that land or if they 
are given away by way of gift to any one 
then you should recover the rent as men- 
tioned above from such person (transferee): 
you shall not have the right to recover 
‘more rent and you should not take it, -- 
We shall go on paying rent-as mentioned 

above as long as we and our heirs make 
use of the said land abiding by the terms 
of this karar; we shall enjoy the build- 
ings and the ‘Agar and the Gardens, ete., 
in this land in any way we like and if 
any one. sets up his claims against ‘this 
land, it is you who are E ward off the ‘same 
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“and we shall not be caused any trouble in 
that behalf.” Win 


The ténant Hormasji Burjorji put up a 


bungalow on this land, and he remained 


-in possession of the land on the terms 
stated in this documént. He transferred 
his rights to the present plaintiff and the 
present defendant claims to be a purchaser. 
from the orignial owner Kashi Bahiru 
Patil. i i 22 
` In abdut 1915, the Government increased 
the assessment of this land to Rs, 59-8-6, 
apparently on the basis of its being a build- 
ing site. The present defendant filed a 
suit in the Court of Small Causes to recover 
the increased assessment for threé years 
from the plaintiff, and the plaintiff filed 


_ the present suit in March 1921 for a de- . 


claration that Kashi Bahiru Patil or any 
e persons claiming through him had no right 
to ask for more than- Rs. 19 a year as 
. rent for the land in suit. The defendant 
pléaded that as the assessment was increas- 
.ed, the plaintiff was liable to pay the full 
amount of the assessment. 
.. On a construction of the rent-note the 
learned Trial Judge came to the conclusion 
“that the plaintiff was entitled to the 
“declaration sought, and that the defendant 
was not entitléd to recover any thing more 
. in respect of this land ‘than Rs. 19 a year. 
Accordingly the Trial Court granted the 
-declaration asked for. ih ` 
” The defendant appealed to the District 
‘Court and the learned District Judge 
considered’ the point whether the respond- 
"ent (plaintif) was entitled to the declara- 
‘tion sought by him under the document of 
-- March 9, 1882. He found that pointin the 
‘affirmative, and subject to a slight verbal 
‘alteration he confirmed the decree of the 
-" Trial Court, 


Court, and it is urged on his behalf that 
_ as there'was no express agreement between 
the:parties in 1882 as to who shovld-pay 
|. the assessment and the assessment now 
levied is far in excess of the amount 
fixed as rent, in equity he should not 
“be required. to pay the assessment in 
“respect of this land to the Government 
‘for the benefit of the plaintiff. It is 
. urged that the plaintif as the occupant of 
‘ thè land should ultimately bear the burden 


“of thiseincreased assessment, and that the _ 


i terms of the document do not in any way 
“come in the way of that. equitable course 
i being adopted- Reliance is placed ọn 
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behalf of the appellant upon the observa- 


_ tions in Ranga v. Suba Hegde (1). In that 


case in respect of the land originally held 
on a pérmanent tenure the mul-vargdar or 
superior holder was held not entitled to 
raise the rent against the mul-gainigar on 
‘the ground that the assessment on the land 
had been enhanced at the Government 
Survey. , It appears from the facts in that 
case that the increased assessment did not 


-exceed the amount of the rent fixed. The 


learned Pleader for the appellant has 


‘argued that the ground upon which the 


Court allowed the local fund cess to be 
levied from the tenant in addition to the 
fixed rent would equally apply to a-case of 
this kind. . ; A 

On bebalf of the respondent it is urged 
that the rent is fixed under the documents 
that were executed between the parties in 
1832, and, according to the terms of the 
contract entered into, the defendant is 
entitled to recover Rs. 19 per year as rent 
and nothing more. It is argued that itis 
a necessary implication of these terms that 
the assessment was to be payable by the 
landlord or the superior holder, It may be 


_mentioned-here that it is an admitted fact 


that from 1882 up to 1915 the small assess- 
ment of Re. 0-15-3 in respect of this land 
was paid by the landlord and not by the 
tenant. In support pf his contention, the 
learned Pleader for the respondent relies 
upon the decision in Babshetti v. Venkata- 
ramana (2). A reference has been made 
also to the decision in Secretary of Statev. 
Fernandes (3). 

It seems to us that the, decision in this 
case must: depend upon the construction 


‘of the documents that were passed between 


the parties in 1882. It is clear that the 


- rent was fixed at Rs. 19. There is no ex- 
The defendant has appealed to this ` 


press reference to the payment of assess- 
ment and the uniform course of conduct 


_of the parties from 1882 to 1915 shows that 


the assessment was intended to be paid by 
the landlord. At that time the parties did 
not anticipate and did ngt provide for such 
increase as was made in the assessment in 
1915. Having regard to the terms of the 
documents, it seems to us that so long as 
the assessment does not exceed Rs. 19, thé 
landlord ‘must bear the burden of that in- 
"créase in the assessment, But when the 


(1) 4 B. 473; 2 Ind. Dec. (N. s:) 824 


-e (2) 3B. 154; (1879) P, J.- 248; 2Ind. Dec. (s. s.) 
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assessmetit is increased to such an extent 
that it exceeds Rs. 19, a situation arises in 


respect of which it must be admitted that . 


the documents are silent, and it is difficult 
to hold, as a necessary implication of the 
terms of the documents, that even though 
the assessment may bes enhanced beyond 
Rs. 19, still the landlord was to pay such 
‘enhanced assessment for the benefit of the 
tenant or,the-actual occupant of the land. 
Having regard to the ratio decidendi in 
the two cases decided by this Court, to 
which we have already referred, it seems 
“to us that the correct view to take with re- 
_ ference to the increased assessment, so far 
‘as itis in excess of Rs. 19, is that the bur- 
den must ultimately fall on the actual oc- 
cupdnt, i. e. the tenant, whom the plaintiff 
now represents. Itis quite true that in the 
Madras.case the increased assessment was 


slightly in excess of the amount of the . 


rent fixed, but the decision was with re- 
ference toa different point. The question 
there was whether the Government would 
be entitled to get the benefit of s. 69 of 
the Indian Contract Act, and the question 
that arises for our consideration in this 
appeal did not arise, and was not con- 
sidered, in that case.. Among the other 
decisions which have been referred to, no 
‘ease, in which the enhanced assessment has 
‘exceeded the amount of the fixed rent, has 
been brought to our notice. We have re- 
ferred to the judgment in Babshetti v. Ven- 
kataramana (1). On referring to the paper 
` book, it appears that the enhanced assess- 
ment did not exceed the rent fixed under 
the document: and the decision is based 
upon the express terms of the particular 
- document. We donot think that the deci- 
sion can be treated as an authority for the 
‘contrary view in this case, where we have 
tointerpret the document in question, in 
“which there is no express provision as to 
“the payment of assessment. In this parti- 
cular case there is a substantial excess over 
the rent fixed and it would not be equit- 
“able to hold tha the landlord should pay 
theenhanced assessment for the benefit of 
the tenant. At any rate in the present case 
-on the terms of the contract between the 
parties, and the nature of theagreement, 
it cannot be said that it has been pro- 
vided between them that the landlord shall 
“pay such excess and we cannot treat it as 
necessarily implied by the terms of the 
‘agreement, e a ; . 
We, therefore, vary the deeree- af the 


KANHALYA LAL V. NIRANJAN LAL 


e [86 I. 0. 1925] 
lower Court by adding that the declaration 
granted by the lower Court will be subject 
to the proviso that the excess of the assess- 
ment, including: the local fund ‘cess, over 
Rs. 19, shall be payable by the plaintiff to 
the defendant’ ` 
Having regard to the result of the cess 
we direct that each party should bear his - 
own costs throughout. 


Z. K. ; Decree varied. 


ALLAHABAD HIGH COURTə - 
First O1vIL ArrraL No. 36 or 1922. 
_ December 9, 1924, 

Present:—Mr. Justice Lindsay ‘and 

Mr. Justice Kanhaiya Lal. 
KANHAIYA LAL—Puatntirr—APpPELLANT 

versus | 

NIRANJAN LAL AND OTHERS—DEFENDANTS 
-—RESPONDENTS. ~- 

Hindu Law—Joint family—Morigage by father— 
Sons, whether bound. : 

If the managing member of a joint undivided estate 
purports to burden the estate with a mortgage, and 
he happens to be the father, his sons are bound by 
the mortgage, if the mortgage is effected to discharge 
an antecedent debt. Thisis of course subject to the 
ordinary rule that the sons éan escape liability by 
showing: that the antecedent debt was incurred for 
immoral or illegal purposes. [p. 99, cols. 1 & 2. 

Brij Narain Rai v. Mangla Prasad Rai, 77 Ind. 
Cas. 689; 46 A. 95; 21 A. L. J. 934; 46 M. L. J. 23; 
5 P. L. T. 1230. W. N. 253; (1924) M. W. N. 68; 19 


`L. W. 72; 2 Pat. L. R 4l; 10 O. & A. L. R. 82; (1924) 


A.I R. (P.O) 50; 33 M. L. T. 457; $6 Bom. L. R, 
500; 11 0. L. J. 107; 511. A. 129 (P. C), followed. 
Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. 
280; 39 A. 437; 21 C. W. N. 698; 1 P. L. W. 557; 15 
A. L. J. 437; 19 Bom. L. R. 498; 26 C. L. J. 1; 33 M. 
L. J. 14; (1917) M. W.N. 439; 22 M. L. T. 22; 6 L. 
W. 213; 44 I. A. 126 (P. CO), discussed. 
~ First appeal from a decree of the Addi- 
tional Subordinate Judge, Aligarh. 
Messrs. Surendra Nath Sen, Lalit Mohan 
Banerji and Panna Lal, for the Appellant. 
Messrs. Nehal Chand and Gulzari Lal, for . 
the Respondents. - . . 


JUDGMENT.—-The decision of the 
Court ‘below in this case cannot be sustain- 
ed. The plaintiff seeks to recover the 
money due on a mortgage effected by 
Gobind Ram, the father of the defendants 
Nos. Land 2 and the grandfather @f-the de- 
fendants Nos. 3 and4,in favour of Dwarka 
Das on the 31st May, 1909. The plaintiff is 
the son of Dwarka Das, The mortgage was 
‘effected for the sum ‘of Re. 7,000, the ‘whole 
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of which was ‘left with the mortgagee for 
the satisfaction of & prior mortgage of the 
10th February, 1902 held by the defendant 
Zamir-ul-Hasan Khan. 7 > . 

‘The defendants Nos. 1 to 4 met the claim 
with the plea that the document in ques- 
tion, if executed by Gobind Ram, was exe- 
cuted without- consideration, and that there 
was no legal necessity to justify the mort-* 
gage. The defendant, Abdul Hamid Khan, 
is said to have purchased’a portion of the 
mortgaged property at auction in execution 
of a decree on a prior mortgage, to which 
Gobind Ram was a party. Abdul Hamid Khan 
sold his rights to Zamir-ul-Hasan Khan on 
the 2nd April 1921, The defence of .Ahdul 


. Hamid Khan was that he had no interest 


subsisting in any portion of the mortgaged 
property; and that of Zamiv-ul-Hasan 
Khan was that-his vendor had purchased 
the rights of Gobind Ram in satisfaction 
of a decree on a prior charge and the. pro- 
erty, purchased by him was not, therefore, 
iable for the plaintiff's claim? 

The Court: below dismissed the claim, 


following the decision in-Sahu Ram Chandra 


_ V. Bhup Singh (1). The view taken by it 


was that the prior mortgage debt, for the 
satisfaction of which the mortgage in suit 
was executed, did not amount to an antece- 
dent debt, inasmuch as no legal necessity 
was shown to justify .a *mortgagé of the 


. ancestral property by Gobind Ram at the 


time. It was asserted on behalf of the de- 
fendants Nos. 1 to 4 that Gobind Ram was 
a man of immoral character and extravagant 
habits; but no finding was recorded. by ‘the 
Court below on that point: “- : 

- The decision of their Lordships in Sahu 
Ram Chandra v. Bhup Singh (|), has since 
been qualified by the later decision in Brij 
Narain Rai v. Mangla Prasad Rai (2). In 
the later decision their” Lordships have 
held that if the managing member. of a 
joint-undivided estate purports to burden 
the estate with a mortgage, and he happens 
to be the father, his sons are bound by the 


‘mortgage, if the mortgage is effected to 


discharge an antecedent debt. This is of 
course subject to’ the ordinary rule that ‘the 


D 39 Ind. Cas. 280; 39 A. 437; 21 ©. W. N. 698; 1 
P. L. W 557;.15 A. L. J. 437:0 19 Bom. L. R. 498; 26 
0. L.J. 1;-33 M. L. J. 14: (1917) M. W. N. 439; 22 M.- 
L. T. 22,6 L. W. 213; 44 I-A. 126 (P. ©). 

(2) 77.Irid. Cas. 689; 46 A. 95; 21 A. L. J. 924; 46 M. 
D. J. 23; 5 P. L. T. 1; 28-0. W.N. 253; (1924) M. 
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sons can escape liability. by showing that 
the antecedent debt was incurred forim- 
moral or illegal purposes, The evidence 
adduced by the.contesting defendants on the 
point is of a very vague and geueral char- 
acter. -All that it shows is that @obind 
Ram, who was employed as a Sub-Registrar 
and had apparently inherited some property 
from his adoptive father, was addicted to 
immoral habits and that he spent money 
extravagantly to meet his licentious habits. 
There is no evidence; however, to show 
that the particular debt, for the payment 
of which the mortgage in suit was executed, 
was made for immoral purpose. On the other 
had, there is evidence to show that it 
was executed mainly to pay certain prior 
debts ‘due by the mortgagor. The 
defendants Nos. 1 to 4 are, therefore, liable 
for the payment of the money due on the 
mortgage in suit. 

` A portion of the mortgaged property, 
comprising 1 biswa 7 biswansis and 7 kach- 
wansis of No. 2 khewat of the village Qiam- 
pur, appears to have been purchased 
by Abdul Hamid Khan in execution of a 
decree on the prior mortgage. That pro- 
perty has since been sold by him to Zamir- 
ul-Hasan Khan. The plaintiff cannot en- 
force his mortgage against that property, 
because the mortgagor was a party to the 
decree in satisfaction of which that sale 
took place. The decree was passed in 1907 


‘before the mortgage in suit was made, 


The findings of the Court below on the 
other points raised in the suit are not 
challenged here. The appeal is, therefore, 
allowed and the claim of the plaintiff decreed 
with costs and future interest at the stipu- 
lated rate from the date of the suit till six 
months from this date and thereafter at 
6 per cent. per annum. The decree will 
be framed in terms of O. XXXIV, r. 4 of the 
C. P C. and six months time will be allow- 
ed for payment. ‘The decree will not affect 
the property purchased by Zamir-ul-Hasan 
Khan under the sale-deel executed by 
Abdul Hamid Khan: in hfs favour on the 
2nd April 1921. Defendant No. 6 will get 
his costs here and hitherto from the plaint- 


if. The other defendants will bear their owno 


costs throughout. Costs in this Court in 
either case will include fees on the- higher 
scale... : : 
„K. 8. D, Appeal allowed, 
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BOMBAY HIGH COURT. | 
-. ORIGINAL CrviL JURISDICTION APPEAL 
coe No. 77 or 1924. ` 
Summary Soir No. 1802 or 1924. 
December 3, 1924. 8 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Crump. 
MANILAL CHUNILAL CHOKSI— 
Derenpant—APPELLANT : 
é . VETSUS ngin 
MANILAL DAMODARDAS MODY— 
~ PLAINTIFF—RESPONDENT. 

Letters Patent (Bom.), cl. 15—Summary suit— 
Order. allowing amendment of title of suit, whether 
appealable. 

When a plaint has to be re-declared owing to 

leave to amend being granted the amendment is 
treated as if. it had originally stood in the plaint. 
. The declaration of a plaint has, however, reference 
to the ‘paragraphs of the plaint. The title of a 
summary suit can be amended by deleting the word 
“summary” without there being any necessity ‘to re- 
declare the plaint. The only result of such an amend- 
ment’ is to deprive the plaintiff of the advantages 
which would accrue to him from the suit being 
éntered as a summary suit. Such an amendment 
does not convert the suit into another suit of a 
different character. An order allowing such amend- 
ment is merely an order regulating the procedure 
according to which the suit is to be triod. It does 
not in any way affect the merits of the question in 
issue between the parties by determining some right 
or liability and is not appealable under cl. 15 of 
the Letters Patent of the Bombay High Court:> 


Appeal against the judgment of Mr, 
Justice Mulla. 

Mr, B. J. Desai, for the Appellant. ` 

Mr. Kanga, Advocate-General, for the 
Respondent. 


JUDGMENT.—The plaintiff filed this 
gtit on May 24, 1924. It was described in 
the plaint as a summary suit. The en- 
dorsement on the plaint stated that it was 
a summary suit and as such, it appears, 
it was admitted. The cause of action arose 
more than six months before the” plaint 
was filed and consequently the suit as a 
Summary suit was barred under Art. 5 of 
the Indian Limitation Act. When the de- 
fendants were served with the summons, 
defendant No. 2 took out a Chamber sum- 
mons against tlfe plaintiff, asking for an 
order that the suit should be removed from 
the list of st!mmary suits, orin the alter- 
enative that he might be granted liberty 
to defend the suit and file his written 
statement. Strictly speaking the defendant 
could notbe entitled to the first relief he 
asked for in this summons, because’as long 
„as a suit is a summary suit he cannot ap- 
pear until he ‘thas got leave to defend, and 
it could only be when the deferdant had 
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“monses were heard together. 
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got leave to defénd that he would be. en- 
abled to ask the Court to dismiss the suit 
as barred by limitation. The plaintiff then 
took out a summons asking for an order 
deleting the word “summary” from the 
title of the plaint and annextures and 
transferring the suit to the list either of 
long causes or short causes. The two sum- 
The Judge 
ordered that the plaintiff should be at 
liberty to delete the word “summary” from 
his plaint and annextures within three 
days and that the suit shouldthereon be 
removed from the list of summary suits and 
transferred to the list of contested short 
causes, The plaintiff was also ordered 
to pay all the costs ofthe suit up to the 
date incurred by the defendant. : 
The defendants have filed an appeal 
against that order. : 
The respondents have raised a preliminary 
objection that the appeal is not competent 
It is not disputed that an appeal can only 
lie under cl. 15 of the Letters Patent, and 
thé appellants must, therefore, show that 
the order appealed against is a judgment, ` 
Treating the plaintitt's application as one 
for the amendment of the plaint, the de- 
fendants argued that if the plaint -were 
amended it would have to be re-declared 
and thesuit would be barred even as an 
ordinary suit on ‘the date of . the, re-declar- 
ation. That was a wrong argument. When 
a plaint has to be re-declared- owing to 
leave to amend being granted, the amend- 
ment is treated as if it had originally stood 
in the plaint, and. an amendment has been 
refused on the ground that it would cause 
injustice to whe opposite party if the effect 
of allowing it would be to take away from 
hini the defence of limitation. The Judge, 
however, held that the declaration of a 
plaint has reference to the paragraphs of 
the plaint; and the title could be amended 
by deleting the word “summary” without 
there being any necessity to re-declare the 
plaint. He also pointed out thatthe only 
result of the amendment would be to de- 
prive the plaintiffof the advantages which 
would accrue to him from the suit being. 
enteredas a summary suit. It would not 
convert the suit into another suit of a differs 
ent character. j nee eee 
The order under appeal, therefore, is dn 
order regulating the procedure according 
to which the suit is to be tried. It does 
not in any way affect the merits of the 
question, at issue between. the parties by, 
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determining some right or liability. As: 
Mr. Mulla points out in his 7th Edition 
of the Civil Procedure Code, p. 1046, all the 
High Courts are agreed that no appeal lies 
from such an order. - : aaa 
“BK. Appeal dismissed. 


ed 


‘ LAHORE HGIH COURT. |. 
.Sgconp Crvin APPRAL No. 2021 or. 1924. 
; December 22, 1924, 
Present:—Mr. Justice Scott-Smith. . 
RAM DATT—Pvantrrs—APPRLLANT 
x VETSUS - k 4 
RUP CHAND—DEFENDANT— RESPONDENT, 
Registration Act (XVI of 1908), 8. 17.{1) (b)—Mort-. 
gage, entry of, in Mutation Register—Receipt, reciting 
térms of mortgage, whether requires registration. s 
:The-terms ofa mortgage were settled between the 
parties and an entry was made in the Mutation 
Register at their instance, and thereafter.a receipt: 
for the mortgage-money was written which also 
embodied the ‘conditions of the mortgage: 
Held, that the mortgage was completed before the 


-receipt was written and that, therefore, the mere fact- 


-that, the receipt contained an, unnecessary. recital of 


` -the terms of the mortgage did not convert it into a. 


Walang dest and it was not compulsorily registr- 
able, pi 

» Bécond appeal from a decree of the 
Senior- Sub-Judge, Rohtak, dated the 4th 


- June 1924, reversing that of the Sub-Judge, 


erg Class, Rohtak, dated the 15th March 
‘Mr, Shamair Chand, for the Appellant. ` 
“Mr. Cooper, for the Respondent. - > 
*JUDGMENT.—Ram Datt appellant 
sued for possession of 1 bigha 15 biswas 
of land on the ground that it. had been 


_ mortgaged to him with possession for 


Rs. 300. The First. Court held that the mort- 
gage was effected and that an entry. was 
made in the Mutation Register: at the in- 
stance of the parties and that thereafter a 


receipt for Rs. 300 was written- which also 
embodied the conditions of the mortgage > 


but was not of itself a mortgage-deed and, 
therefore, its registration was not. compul- 


‘sory. It gave the plaintiff a decree. The 
defendant appealed and the lower Appellate . 


Court held that the document dated: the 14th 
of. July 1923 wasa deed of mortgage and 
that. its registration was compulsory -and 
that, therefore, no oral evidence of the mort- 
gage was admissible. It went’dn to state 
that: under these circumstances it was un- 
necessary, to deside whether the Rs, 300 
were paid or not: : ee vey 
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‘effect of—Presumption—Burden 


. making the 
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“The plaintiff has come up to this Court: 
in second appeal and it is urged that the 
evidence of both the parties shows that the 
mortgage was entered in the Mutation 
Register before the document in question 
was written. This is a concurrentefinding 
of fact by both the lower Courts which can- 
not be interfered with in second appeal. 
It is; therefore, clear to me that the mort- 
gage was actually a completed one before 
the document reciting the payment of Rs. 
300 and the conditions of the mortgage 
Under these circumstances I 
Gonsider that the lower Appellate Court is 


_ wrong in holding that the document requir- 


ed registration. it was, I think, merely in- 
tended as a receipt for the money paid 
after the Patwari made the entry in the 
Mutation Register but the terms of the 
mortgage were also unnecessarily entered 
in it. Counsel- for the respondent expres- 
sed ‘his inability to argue the question 
whether the Rs. 300 was paid or not and, 
therefore, I must remand the case to the. 
lower Appellate Court for decision of this 
point. The appeal is accepted and the order 
of the lower Appellate Court being set 
aside the appeal is remanded thereto for 
decision. in accordance with law. Stamp 
in this Court will be refunded and other 
costs will be costs. in the case. 
Z. K. Appeal accepted. 


. OUDH JUDICIAL COMMIS- 
P SIONER’S COURT. 
- SgcoxD. CIVIL APPEAL No. 291 or 1923, 
December 3, 1924. 
Present:—Mr. Dalal, J. O. 
Sheikh ZAHID ALI—PLAINTIFF— 
| APPELLANT 
j versus 
Musammat SHAHR BANU alias 
BIBAN AND oTHgrs—DEFENDANTS— 
RESPONDENTS.” 
Muhammadan Law—Legitimacy—-Acknowledgmeng, 
“esun of proof—“Zouja 
Beruni,” meaning’ of—Appeal, second—Finding of 
fact—Failure to consider evidence. A 
Where a question of legitimacy arises under the 

Muhammadan Law a declaration as to the legitimacy. 
df the person, whoss legitimacy is in dispute, by the 
alleged father raises a presumption of marriage be- 
tween the mother’of the claimant and the person 
declaration. The presumption, however, 
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js ‘only one of fact and is, like every other presump- 
tion of fact, capable of being set aside by contrary 
gor A person who has in his favour a good ac- 

owledgment of legitimacy is in the position that 
the marriage of his mother with his alleged father 
will be held proved and his legitimacy established 
unless thẹ marriage is disapproved. Until the claim- 
ant establishes an acknowledgmant the onus is on 
him to prove the marriage; once he establishes the , 
acknowledgment the onus is on those who deny the 
marriage to negative it in fact, for instance by proving 
the impossibility of the marriage. [p. 102, col. a 

Habibur Rahman Chowdhury v. Altaf Ali, 60 Ind. 
Cas. 837; 48°C. 85d; 40 M. L. J. 510; 33 C.L. J 479; 
19 A. L. J. 414; 23 Bom. L. R. 636; (1921) M: W. N. 
366; 29 M. L. T. 354; 14 L. W. 175; 26 ©. W. N. 81; 
(ee) A. I.R. (P. C.) 169; 48 I. A. 114 (P.O), fol- 
lowed. : 

It often happens that when a Muhammadan takes a 
fancy to a Hindu woman and she agrees to marry 
him she is converted to the Muhammadan religion, so 
that the mere fact that she continues to bear a Hindu 
oe not be sufficient to negative the marriage. 
ibid. P : 

Among Muhammadans the marriages of cousins and 
near relations outside the prohibited degrees are’ com- 
mended and a wife belonging to another family is 
looked upon with disapproval. [p. 103, col. 2.] 

The expression “zouja Beruni” means wife from 
outside the brotherhood and does not signify a mis- 
tress. {ibid.] ` 

Where in deciding a question of legitimacy a Court 
- of first appeal fails to take into consideration a 
declaration made by the alleged father acknowledging 
the legitimacy of the claimant, its finding is not 
binding in second appeal. |p. 103, cols. 1 & 2.] 


Appeal against a decree of the Second, 
Additional District Judge, Lucknow, dated 
the 26th May 1923 and upholding that 
of the Officiating Subordinate Judge, Unao, 
dated the 8th May- 1922, 

Messrs. Zahur Ahmad and Masih-ud-din, 
for the Appellant. 

Mr. M. Wasim, for the Respondents. 


JUDGMENT.—The plaintiff, Zahid 
Ali, sued for possession over certain proper- 
ty as residuary legatee of a-lady, Musammat 
Munna Bibi, and his suit was dismissd by 
the Trial Court of the Subordinate Judge 
on the ground that he was not the legiti- 
mate son of Hasan Raza Khan. Heclained 
relationship to the lady through his alleged 
father, Hasan Raza Khan, who was the lady's 
cousion; the other plaintiff, brother of Zahid 
Ali, who was associated with him in the suit 
is dead. The lower Appellate Court upheld 
this finding offact. Thisis a second ap- 
peal. On the face of it, such a finding may 
be considered binding on this Court and 
so it was urged by the learned Counsel for 
the defendant-respondent. The question , 

‘of law, however; arises on the basis of a 
déclaration as to" legitimacy of the plaintiff 
made by. his alleged father, Hagan Raza- 
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. Rahman Chowdhury 
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Khan. The effect of such a declaration by 
a father was discussed by their Lordships. 
of the Privy Council in the case of Habibur 
v. Altaf Ali (|). 
According to their Lordships, the said. 
declaration raises a presumption of .mar- 
riage, apresumption which may be taken 
advantage of by either a wife-claimant or 
ason-claimant. Being however a presump- 
tion of fact, it is like every other presump- 
tion of fact capable of being set aside by 
contrary proof. The result is that the 
claimant son who has in his favour a good 
acknowledgment of legitimacy is in this 


. position :— 


The marriage will be held proved and 
his legitimacy established unless the mar- 
riage is disproved. Until the claimant . 
establishes his acknowledgment the onus 
is on him to prove the marriage. Once he 


. establishes the acknowledgment, the onus 


is on those who deny the marriage to nega- 
tive it in fact. The learned Judge of the 
lower Appellate Court has not considered - 
the declarations of Hasan Raza from that 
point of view but has treated them as of 
no valué and not stated that the declarations 
were either rebutted or rendered useless by - 
the impossibility of marriage between Hasan. 
Raza Khan and the mother of the plaintif.. 
The evidence has not been viewed as 
required by law. A point of law does, there» 
fore, arise and can be raised in second 
appeal here, . ; 
A declaration was made by Hasan Raza 
on 28th September 1€80 in a deed of gift 
which he had executed in favour of the 
plaintiff. (Ex. 10). He described the plaint- 
iff and his brother in that deed as his own . 
sons by a second married wife. On 11th 
March 1882, in execution proceedings he 
repeated that statement on oath in a Court 
of Law (Ex. 18). There is no positive evi- 
dence on the record to disprove the legiti- 
macy of the plaintiff. 1t was pointed out that - . 
according to the plaintiff's own witnesses 
Khurshed Husen and Ata Husen the. 
name of the plaintiff's mother was Inder 
Kunar, a Hindu name. It often happens 
however that when a Muhammadan takes a 
fancy toa Hindu woman and she agrees-to 
marry him, she is converted to the Muhamma- 


dan religion. It may be mentioned that . 


(1) 60 Ind. Cas. 837; 48 O. 856; 40 M. L.J. 510; 33. 
C` L. J. 479: 19 A. L. J. 414; 23 Bom. L. R. 636; 
(1921) M. W. N. 366: 29 M. L. T. 354; 14 Le W. 175: 
26 C. W. N. BI; (1922) A.I. R. (Œ. 0) 159; 48 L A 
114 (P. O). aa Ra N 
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Zahid Ali is over 70 years of age and no 
direct proof of the marriage of his father 
or of the conversion of his mother is possible 

. now. It is, however, significant that when- 
ever previously the question of his legiti- 
macy was raised in Courts of Law it was 
decided in hisfavour.. The first case is one of 
1885, when a Munsif of Safipur, a Muham- 
madan gentleman, held in favour of the 
plaintiffs legitimacy in a judgment, dated- 
2nd February 1885. (Exhibit 23). The 
judgment indicates that the plaintiff was 
able to produce at the time proof of the 
marriage of his mother to his father and 
of his, legitimacy. The second is of the 


‘Revenue Court, dated 25th January 1909. 


(Ex. 33). The same finding in favour of: 
legitimacy was recorded by that Court. In: 
e 1910 the Subordinate Judge of Unao held 
in favour of the plaintiff's legitimacy in a 
judgment, dated the 7th June 1910 (Ex. 51). 


This evidence is of a formidable character. - 
Against this, the circumstance was pointed . } 
property on account of a wife who did not 


out that ifthe-plaintiff had been a legitimate 
son of Hasan Raza Khan he would not have- 


permitted Musammat Munna Bibi, the first , 


wife of Hasan Raza Khan, to take posses- 
-sion of Hasan Raza Khan's property, on 
his death. Admittedly Musammat- Munna 
Bibi took possession of the property gifted 
to the plaintiff. There might have been 
family circumstances to make it advisible 
for the plaintiff to permit Musammat Munna . 
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unable to give details of- his mother's rela” 


‘tion. These are points of small significance.: 


The plaintiff's mother was not a high class 


- woman, so he naturally was not able to 
command a high class wife or desirous of 


keeping up communication with his nfother's 
family. In my opinion there isno evidence 
or circumstance sufficient to rebut the pre- 
sumption of Hasan Raza Khan's declara- 
tion. On the other hand, as already pointed 
out, three Courts of Law have held in favour 


` of the plaintiff's legitimacy when the ques- 


tion was previously raised. In 1885 the ` 
Court of Law wasin a better. position to 


-arrive ata correct conclusion than one would 


be at the present day. 

One very important evidence in favour 
of the legitimacy has been missed by the 
subordinate Courts.- On Ist April 1884 
Musammat Munna Bibi put in a petition 
(Ex. A-7) of objection in execution proceed- 
ings, saying that her husband had executed 
a deed of gift and was spending all his 


belong tothe brotherhood (zouja beruni). 
It was argued on behalf of the respondent 
that’ the. word “zouja beruni™ meant a 
mistress. I do not accept this-meaning of 
the words, which medn a wife from outside, 
i. e„ outside the brotherhood. lt is well- 
known that among Muhammadans the mar- 
riages of cousins and close relations out- ' 
side the prohibited degree are commended | 


and a wife belonging to another family is 
looked upon with disapproval. His wife 
complained of her rival not that she was a 


` Bibi to remainin possession: of the whole 
of :the estate, as he was the next heir of © 
Musammat Munna Bibi. She belonged to 


the family so she must have had the 
support of the wholé family, while the 
plaintiff's mother was an outside woman 
_ and consequently without family backing. 
It was pointed out by the respondent’s 
learned Counsel that plaintiff's witnesses 
Khurshed Husen and Ata, Husen did not- 
positively speak of the- plaintiff's legitimacy. 
As already pointed out this was not possible 
as the plaintiffis a very old-man and it is 
impossible to find in a village a man who 
would remember events of the time of the 
plaintiff's birth. . The plaintiff no doubt 
submitted-to the possession of Musammat : 
Munna Bibi for 37 years. Bate it.is possi- 
-ble that,at the time qf the death of his 
father he did not expect that the lady would 
remain so long alive.. The other circum- 
stance pointed oat was that the plaintiff 
was married to a Muhammadan girl who - 
was the daughter of the mistress of a. 
Muhammadan and also that the plaintiff was. 


a 


mistress but that she was a wife belonging | 
to a family outside the brotherhood. i 
In disagreement with the subordinate 

Courts I hold in favour of the legitimacy’ 
of- the plaintiffs; The appeal, therefore, 

succeeds and I set aside the decrees of both 

the subordinate Courts and decree the 

plaintiff's suit for possession with costs of 

all the Courts, 


Z. K. Appeal allowed. 
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RAGRBIR SARAN 1 


LAHORE HIGH COURT. < 
LETTERS Parent APPEAL No. 172.oFr 1921. 
4 January 18, 1922. f 

Present:—Sir Shadi Lal, Kr., Chief Justice, 

. and Mr, Justice Campbell. 
RAGHBIR SARAN—PLAINTIEr—. 

$ APPELLANT ‘ 

z VETSUS - 

- Musammat SOHAN DEVI AND OTHER 

: —DEFENDANTS— RESPONDENTS. 

‘Civil Procedure Code (Act V of 1908), O. XXII, r. 9, 
0. XLIII, r. 1 (k)—Death of defendant—Abatement— 
Application to set aside abatement, dismissal of —Order 
declaring abatement in toto, whether decree—Appeal— 
Court-fee payable. 

During the “pendency of a suit one of the defend- 
ants died and his legal representatives were not 
brought on the record within the prescribed period, 
and the Court made an order declaring that the suit 
had abated as against the deceased defendant. There- 
upon plaintiff made an application under O. XXII, 
r. 9of the ØO. P.O. for an order to set aside the 
abatement. The Court held on this application that 
the plaintiff had failed to establish any sufficient 
cause preventing him from making an application for 
substitution within the prescribed period of limitation 
and that his application must, therefore, be dismissed 
and, secondly, that the partial abatement caused by 
the plaintiff's failure to implead the legal represen-, 
tatives of the deceased defendant had, in the special 
circumstances of the case, resulted in the abatement of 
the suit in toto. On appeal: : 

‘Held, (1) that the lower Court's order in so far as 
it. dismissed the application for setting aside the 
abatement was appealable as an order under O. XLIII, 
rv 1 (k) of the C. P. O. and could not be treated asa 

“decree ; 

(2) that the order of the lower Court in so far as it 
declared that the suit had abated in toto amounted to 
a decree and the plaintiff could impugn that order 
~ only upon an appeal from, a, decree on payment of ad. 
valorem Court fees. — ` 

‘Letters Patent Appeal against the judg- 
ment of Mr, Justice Leslie-Jones,: dated 
the llth May 1921, in Civil Appedl No. 1686 
of 1920.: ; | i 

Lala Jagan Nath, for the Appellant, 

‘Bakhshi Tek Chand and Mr. Shamair 
Chand, for the Respondent. 


~. JUDGMENT.—This is an appeal from 
a judgment of Mr. Justice Leslie-Jones, 
and the question for determination is whe- 
ther the order of the Subordinate Judge, 
dated the l4th -April 1920, amounts to a 
decree. The facts which léd to that order 
are briefly as follows :—The plaintiff in- 
stituted a suit against 34 defendants, one 
of whom died on the 19th March 1919. 
As the plaintiff togk no steps to bring the 
legdi representatives of the deceased de- 
fendant on to the record within the pres- 
eribed period the Trial Court made an order” 
on the 12th March 1920. declaring that the 
suit had abated as against that defendant. - 


[b I. ©. 1925}: 


Thereupon the - plaintiff made an applica- 
tion under O. XXII, r. 9, O. P. O. for an 
order to set aside the abatement, and it is. 


SOHAN DEVI. 


-on this application that the Subordinate 


Judge passed an order on the l4th April 
1920 which is the subject of controversy 


- between the parties. 


Now, the Trial Court decided on that date. ` 
two points, it held (1) that the plaintiff had 
failed to establish any sufficient cause pre- 
venting him from continuing the suit and 
that his application under O. XXII, r. 9, 
C. P.C., must therefore, be dismissed; 
and (2) that the partial abatement caused 
by the plaintiff's failure to implead the legal 
representatives of the deceased defendant - 
had in the special circumstances of the 
case resulted in the abatement of the suit - 
in toto. Now, there can be no doubt, and 
indeed itis not seriously disputed by the 
learned Advocate for the respondents, that 
the decision on the first point is merely 
an order dismissing the application for. 
setting aside the abatement, and that it is 
appealable as an order under O. XLII, r. 1 
(k) of the C.. P. ©. Consequently, it can- 
not be treated as a decree, vide, the defini- 
tion of decree contained in s. 20f the Cade 
which expressly excludes from its purview 
any adjudication from which an appeal lies 
as an appeal from an order. The plaintiff 
was, .therefore, perfectly entitled to prefer 
an appeal from that order without being 
required to pay an ad valorem Court-fee . 
but the scope of that appeal was restricted - 
to the first two grounds of appeal specified 
in his memorandum of appeal and could not 
include the remaining two grounds which 
seek to impeach the decision. of the Sub- 
ordinate Judge .on the question of the 
abatement of the suit in toto. The adju- 
dication on the second point clearly amounts 
to a decree, and we consider that the plain- 
tiff can impugn that adjudication only: 
upon anappealfrom thedecree. As pointed 
out by Mr. Justice Leslie Jones the memo- 
randum of appeal from the decree must 
bear anad valorem Court-fee. 

The result is that while upholding the. 
judgment of the learned Judge in so far 
as it directs'the plaintiff to pay the re- 
quisite amount of Court fee if he seeks to 
impeach the decision of the Subordinate 
Judge on the question of the total abate- 
ment of the suit, we are of opinion that the 
plaintiffis entitled to appeal from the order 
dismissing his application for setting aside 
the abatement without at the same timé. 


a 4 


[86 1. 0, 1925] °° 
preferring an appeal from the decree, and that 


the appeal filed by. him was properly stamped - 


in so faras it ‘impeached the correctness 
ofthe order made on his application under 
Ô. XXL, r. 9, ©. P.O. - 

‘It appears that the plaintiff has now made 
up the (difficiency in the Court fee as di- 
rected by the learner] Judge, but the ques- 


tion still remains whether in the circum-. 


stances of.the case he is entitled to an ex- 
tension’ of time ‘under s. 5 of the Indian 
Limitation Act. That question is not before, 
us, and, we. do not. therefore, pronounce 
any opinion upon ib. So far as the present 


appeal under the Letters Patent is con-. 


cerned, it is sufficient to say that if the 


Division Bench decides to extend the time - 


and entertain the appeal from the decree, 
the plaintiff would be entitled to impugn 
the correctness of not only the adjudication 
on the question of the total abatement of 
the suit but also the adjudication on his 
application under O. XXII, r. 9,0. P. C. 
If it is, however, decided that the period 


for filing the appéal from the decree should - 


not be extended, then his original memo- 
randum: of appeal should be treated as an 


appeal under O. XLII, r. 1 (k), and in.” 


that ‘case he would be entitled to impéach 
the correctness of only the order refusing 
his. application under O. XXII, r. 9, 0, 
-We accordingly accept the appeal to the 
extent stated above but leave the parties 
to bear their own costs in this Court. 


TZE. ~ Appeal accepted. 





' 


3 


: ALLAHABAD HIGH COURT. 
ExEcuTion First Civin APPEAL No: 464 
"Tre - OF 1923. -` 
December 12, 1924. | 
_Present:—Mr. Justice Sulaiman 
. and Mr. Justice Mukerji. 
Musammat RATNI BAI—Decrez-Hotper 
j PA —-APPBLLANT oS 
i versus i 
Firm GHASI RAM-NATHU RAM 
~- THROUGH NATHU RAM AND OTHERS— 
J UDGMENT-DEBTORS—RESPONDENTS. a 
Civil Procedure Code (Act V of 1908), ss. 2, 47, 55 
Executions of decree—Security bond—Surety when 
can ve dischar ged—Order discharging -surety, whether 
appealable. ` : , 
A surety who undertakes to produce tlie judgment- 
debtor in Court when called upon to do so can be 


discharged from his liability under the bond only - 
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- and 


105 


when the Court is satisfied that thereby the decree- 
ae will not in any way be prejudiced. [p. 106, 
col. 2. < 

When, therefore; execution proceedings are stayed 
by order of Court, and during the pendency of the 
stay order the surety produces the judgmentdebtor 
in Court on his own ipitiation, the surety cannot be 
discharged, as it is impossible for the decree-holder to 
take any steps to have the judgment-debtor taken into 


custody. [ibid.] 


- An order -discharging the surety from his liability 
under the security bond is one passed in execution 
proceedings, and must be deemed to be a decree 
within the meaning of s. 2 of the O. P. C. and, there- 
fore, open to appeal. [p. 106, col. 1.] 


Execution first appeal from a decree 
of the Judge ofthe Court of Small Causes, 
exercising the powers of a Subordinate 
ace at Cawnpore, dated the 14th May 
1923. 

Dr. S. N. Sen and Mr. S. N. Gupta, for 
the Appellant. < 

Messrs. Saila Nath Mukerji and M. A, 
Aziz, for the Respondent. 

JUDGMENT. 

Sulaiman, J.—This is an execution 
first appeal from an order dated the l4th 
of May 1923 directing that the respondent 
surety be discharged. 

‘In execution of a decree of Musammat 
Ammi Bai against Nathu Ram, the judg- 
ment-debtor, the latter was arrested but on 
the 26th of February 1923 on the respond- 
ent Sham Behari Lal executing a security 
bond the judgment-debtor was discharged. 


- Under the bond Sham Behari Lal under- 


took that Nathu Ram would apply to the 
Insolvency Court for being adjudicated an 
insolvent within a month from that date 
and in case he failed to do so he would 


- be produced- in Court, and further if he 


failed to.appear in Court then the surety 
would produce him, when ordered, both in 


: the Court executing the decree and the 


Insolvency Court, and in case he failed to 
do.so then the surety would be liable to 
the extent of Rs. 17,000 the decretal 


‘amount: 


Within one month of that date an appli- 
cation for being adjudicated an insolvent 


--was presented by-Nathu Ram to the Ineol- 


vency Court, but it was notin proper form 
was consequently rejected. In the 
meantime an appeal on the execution side ° 
was preferred to the High Court and in 
this Court an applicatiot for stay was 
made and an ex parte ad interim stay 
order. was granted on the 21st of March 
1923 and one months time yas given to - 
Nathu Ram judgment-debtor to furnish 
security. ‘his time was to expire on the 
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lst of April: 1923.and till then the pro- 
ceedings were stayed. On the 9th of 
April 1923 the surety Sham Behari Lal 
filed an application before the Execution 
Court ,in which he alleged that the judg- 
ment-debtor was present in Court and 
prayed that the surety be discharged. 
Notice was ordered to be issued to the 


decree-holder as well as to the judgment- 


debtor. The judgment-debtor apparently 
did not appear again | f 
was this application which was finally dis- 
posed of by the. order under appeal. The 
learned Subordinate Judge came to the 
conclusion that inasmuch. as the surety did 
produce the judgment-debtor on the 9th 


` of April 1923 he fulfilled his undertaking : 


and must, therefore, be discharged from all 
liability. The decree-holder has appealed 
from this order. i k 
A preliminary objection was taken on 
behalf of the respondent that no appeal 
lay. It was first contended that the case 
did not fall under s. 47 of the C. P.O. but 
fell under O. XXXVII, r. 3. If that con- 
tention were to be accepted then an appeal 
is expressly provided from that order under 
O. XLIII, r.1 sub-cl. (q). We are, how- 
- ever of opinion that this case clearly fell 
under s. 47 of the Code. Under s. 145 


when any person has become liable as- 


surety forthe fulfilment of any condition im- 
posed on him the decree or order may be exe- 
cuted against him to the extent to which 
he has rendered himself personally liable 
in the manner provided forthe execution 
of the decree and such person shall for 
the purposes of appeal be deemed a party 
within the meaning of s. 47. It.is clear 
that by his undertaking Sham Behari Lal 
rendered himself personally liable and the 
execution could proceed against him if he 
did not ‘fulfil the condition imposed on 
him. For purposes of appeal he must be 
deemed to have been a party to these pro- 
ceedings. The order passed by the learned 
Judge of the Court below was-an order 
passed in the execution’ department prac- 
tically declaring thatthe person who was 
go made liable and who was to be deemed 
a party was really not liable. This, in our 
opinion, decided a question relating to the 
execution and discharge of the decree and 
was determined by the Execution Court. 
In our opinion, therefore, the order passed 
‘must be deemed to be a decree within the 


D a 
would, therefore, Ho -er ret 


meaning ofs. 2 of ther Code and an appeal 
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* [88 1,0, 1928]. 


On “the merits we are satisfied that this ` 
appeal must be allowed. Under the terms : 
of the security bond as well as under s.. 
55 of the Code-the surety had to under- 
take that the judgment-debtor would apply 
to be declared an insolvent within one 
month of that date and he would appear, 
when called upon, in any proceeding upon” 
the application for insolvency or upon the . 
decree in execution of which he was arrest-. 
ed. The surety had never been called 
upon by the Court to produce the judg- 
ment-debtor. He brought him to the Court ` 
on the 9th of April 1923 ab his own in- . 
gtance. On that date thé decree-holder 
was not present in Court and also the stay 
order passed by the High Court was in 
force and if was impossible for the Court 
or the decree-holder to take any steps toe 
have the judgment-debtor taken into 
custody, The production of the judgment- 
debtor in Court on that date, therefore, did ’ 
not amount to his appearance when called 
upon to appear. It is not suggested that 
the judgment-debtor was produced: by the 
surety on any date after the 2lst of April 
1923 when.the stay order had expired and ` 
when the decree-holder would bein a posi- 
tion ‘to get the judgment-debtor arrested 
so as to be restored to the position he ` 
occupied before the security was furnished. 
Even, if it be conceded that it is open to 
a surety to apply at his own instance to 
the Court to discharge him, that must be ` 
only when the Court sees that thereby the . 
decree-holder is in no way prejudiced, 
otherwise the undertaking given by the 
surety cannot be said to have been fulfilled, 
In our opinion the appeardnce of the judg- 
ment-debtor on the 9th of April 1923 did 
not amount to a fulfilment of the condi- 
tion imposed on the surety bythe security 
bond. On that date the Court could ‘not 
do anything with the judgment-debtor. It 
follows, therefore, that the order discharg- 
ing. the surety was not a proper one and 
cannot be upheld. We accordingly allow . 
this appeal and setting aside the order 
dated the 14th of May 1923 dismiss the 
present application for discharge made by . 
the surety with costs in both Courts in- 
cluding in this: Court fees on:the higher 
scale. - is WA 

K. 8. D. Appeal allowed, —- 
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- PATNA HIGH COURT. - 
Civin Revision No, 291 or 1924. 
November 7, 1924. 

Present :—Sir Dawson Miller, Kr., 
Chief Justice, and ‘Justice. Sir B. K, 

-~ Mullick, Kr. 

TULAMAN BAID—Dsrenpant— 

: PETITIONER’ | 

ii “. versus j 

, PRYAG SAHU AND OTHERS— 
. PLAINTIFFS— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), `s. 115, 0. IX, 
7, 18—Suit decreed ex parte—Application for re- 
hearing—Rea judicata, bar of, whether ‘can be urged— 
Partition suit—Jurisdiction of Court to construe its 
own order. 


Where a suit is decreed -ex parte it is not open to 


the defendant, in an application for re-hearing of 
the suit, to object that the matter in dispute was res 


judicata by virtue of'a previous decision. |p. 108, col. 1.] . 


_ ein the course of partition proceedings it is open to 
the Court to construe its own order directing parti- 
tion and to determine its scope. [ibid.] : 


Application against an order ofthe Mun- 
sif, Palamau, dated the 16th April 1924. 

Messrs. P. Dayal, M. Prasad and A. B. 
Barman, for the Petitioner. 


Mr. Sambu Saran, for the Opposite Party. - 


JUDGMENT. I 

Miller, C. J.—This isan application in 
revision from an order passed by the Munsif 
of Palamau‘on the 16th April 1924 in a par- 
tition suit in “which the present petititioner 
was. oneof the defendants and the opposite 
party were the plaintiffs. ` Although the 
matter was strenuously argued by Mr. Mu- 


rari Prasad on behalf of the petitioner, the . 


case really presents no- features of difficulty. 
The plaintiffs in the partition suit were the 
proprietors of 2annas_ 8-pies share in 
MauzaGurtur which they purchased from 
one Parbhuram Baid who before the pur- 
chase held 5-annas 4-pies in the village. 
The petitioner also held -annas 4-pies 


share and the remaining third share was: 


held by other parties. It'appears also that 
the balance of Parbhuram’s share had also 
beeii sold to another party. In the year 


1919 it appears that a previous partition’ 


suit was instituted by the plaintiffs and 
in that suit the petitioner put in a -defence 
alleging thata previous private partition 
-had taken place many years ago in “which 
the culitvated and culturable lands of the 
village hadebeen partitioned into three sepa- 
rate. pattis ‘of 5-annas 4-pies, one of these 
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lage that still remained ijmal. He contend- 
ed, therefore, that the whole village could 
not ‘be partitioned and that the plaintiffs 
could only get a share of the cultivated 
lands held by Parbhuram. This contention 
was 
passed in that suit for partition of the 
jungle and waste lands as existing at pre- 
sent of the entire village among all the 


~ parties and forthe division of the entire 


lands forming the 5-annas 4-pies takhta of 
Parbhuram Baid between the plaintiffs 
and the defendant No. 4 only, the defendant 
No, 4 being the purchaser of the other 
portion of Parbhuram’s interest. This decree 
was affirmed on appeal to High Ceurt 
and a’ Commissioner was duly appointed, 
The plaintiffs, however, did not proceed 
with the partition and on the 26th Febru- 
ary 1921, the plaintiffs having failed to pay 
the Commissioner's fee the proceedings 
terminated. What the exact order made 
was we have not seen. We have been told 
that the case was struck off, whatever the 
effect of that may be. At all events the 
proceedings then terminated and no further 
action was taken under that decree. 

In 1923 the plaintiffs again brought a 
suit for partition making the petitioner 
and the^ other proprietors defendants. 
The claim in the present case was two- 


‘fold. They prayed for a partition in res- 


pect of the plaintiffs’ 2-annas 8-pies share 
directed judg- 
ment in the previous suit and that tho 
plaintiffs be put in separate possession, that 
is to say, they sought for partition of the 


` plaintiffs share out of-the share of Par- 


bhuram. Alternatively they sought for 
partition of the plaintitfs' share out of the 


“= whole village upon the assumption and 


after declaring that the village was joint. 
Nobody’ appeared to defend that suit. 
Evidence was given on behalf of the plain- 
tiffs that no previous partition had taken 
place: and in the result the learned Mun- 
sif passed‘an order in these words :—"That 
a preliminary decree tor” partition be 
passed. The plaintiffs shall get a separate 
takhta and separate possession over 2-annas 
8-pies share.” I pause here for a moment 
to point out that had the defendants ap- 
peared in that suit and urged a plea of, 


- res judicata they might possibly have suc- 


shares being,at that time alloted to Parbhu- i 


ram òr his prédecessors, and that it was 


ki 


ceeded, The learned Munsif, however, þe- 
fore whom the case came in the absence of 
any apperance on behalf of the’ defendants 


only the ‘jungle and waste jlands of the vil- passed a decreg inthe general terms which 


2 
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Ihave already referred to. He may have 
been right or he may have been wrong as 


a.matter of law in arriving at that decision . 


but we are notconcerned with that now. A 
decree was passed in plaintiffs’ favour and 
it could only be set asideeon appeal or by 
way of review or by some other proper 
procedure. No such proceedings, however, 
were taken, A Commissioner was appoint- 
ed to effect the partition by metes and 
bounds and subsequently an application was 
made for re-hearing on behalf of the 
petitioner who, as I stated, had offered no 
defence when the suit came on for trial. 
In that proceeding two points were argued, 
first,sthat the matter was res judicata and, 
secondly, that the order in the decree was 
consistent witha decree for partition out of 
Parbhuram’s share only and that it should 
be so construed. With regard to the first 
point it was not open to the petitioner at 
that stage to rely upon the defence of 
res judicata, It might or might not have 
been a good defence to the suit; I offer no 
opinion aboutit; but it could not be urged 
in an application for re-hearing under 


.O. IX, r. 9 of the ©. P. O. and the Munsif 


rejected it. With regard to the second 
point ‘the Munsif who made the order stat- 
ed that it wasa decree for partition of the 
whole village and gave reasons why he 
considered the previous suit was not res 
ee and ordered partition to proceed. 
Ie certainly had jurisdiction to construe 
his own order and he had no doubt that it 
wds-an order for partition of the whole 
village. Moreover the language of the order 
was certainly wide enough to support that 
view. In these circumstances I can see no 
reason why we should interfere in revi- 
sion with the order then passed that the 
partition should proceed. The Munsif had 
jurisdiction to make the order and there 


was noirregularity in the exercise of his. 


jurisdiction. In my opinion this applica- 
tion should be dismissed with costs, 
Mullick, J.-~I agree. . 
Z. K. Application dismissed. 
9 . 
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-BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL No, 72 
oe - oF 1924, 
Sum No. 5275 or 1921. 
- October 9, 1924. 
Present:—Sir Lallubhai Shah, Kr., Acting 
. Chief Justice, and Mr. Justice Pratt. 
J. BURJORJI & CO.—Dzrenpants— 
APPELLANTS à 


S versus ` 
INTERNATIONAL BANKING CORPO- 

~ RATION—PLAINTIFFS—RESPONDENTS. 

“Construction of document—Authority to discount 
bills—Revolving credit, meaning of. = 

Defendants were a firm in Bombay importing goods 
from a firm in Japan, who in turn drew bills on the 
former. The bills were discounted by the plaintiff 
Bank in Japan and were presented in Bombay by the 
Bank to the defendants for acceptance and payment. 
The defendants had. written a letter to the plaintiff . 
Bank informing them that they had instructed the 
exporting firm in Japan to draw cartain bills upon 
them and that they agreed to accept on presentation - 
all the bills drawn pursuant to that authority. The 
bills were described as “bills to the extent of fifty 
thousand yens revolving at 30 days’ sight:” 

Held, that the meaning of the letter was that bills 
not exceeding fifty thousand yens, could be discounted 
in Japan without any reference to the actual payment 
in Bombay by the defendants so long as the limit 
was not exceeded during the time when the bills 
would become due, and that the revolving would” 
commence after due date of a particular bill, subject 
to. the condition that within any given period the limit, 
ony thousand yens was not exceeded [p. 109, 
col, 1, ` 

Appeal against the judgment of Mr, 
Justice Kajiji. : 

Mr. Kemp (with him Mr. Jinnah), for the 
Appellants, : < 

Mr. Coltman (with him Messrs. Campbell 


and Vakil), for the Respondents. 


; JUDGMENT. 

Pratt, J.—This appeal practically 
depends upon the construction of one word 
in the letter written by the defendants on 
November 25,1919. The defendants were 
a firm in Bombay importing goods from 
H. Yamamoto & Co. Ltd., a firm in Japan. 
H.. Yamamoto & Co, drew bills on’the defend- - 
ants. These bills were discounted by the 
plaintiff's Bank in Japanand were presented 
in Bombay by the Bank tothe defendants 
for acceptance and payment. H. Yamamoto 
& Co., wished to be assured that these bills, 
to. be discounted by the Bank in Japan | 
would be honoured when presented in: 
Bombay. The. defendants accordingly, in- 
order tosecure H. Yamamoto .& Co., and 
to finance their imports, wrote, the letter 
of November 25, 1919, to the plaintiffs’ 


. Bank.--In-the first part ofthat letter they | 
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inform the Bank that they have instructed 
H. Yamamoto & Co., in Japan to draw cer- 


tain bills upon, them. In the- second part 
of that letter they agree to accept on- pre- 


sentation all the bills drawn pursuant to 
that authority, 
The question is what bills were H. 


Yamamoto & Co., authorised to draw. These - 


bills are described in the first paragraph 
of that letter as “bills to the extent of 
jens 50,000 (yens fifty thousand) revolving 
at thirty days’ sight.” we 

. What does this expression mean? 


. For the sake of simplicity suppose each 


bill was forthe full amount of 50,000 yens. 

Then, if the word ‘revolving’ did not 
occur when one bill of 50,000 yens was 
drawn, the authority given by the defend- 
pnts would expire and no further ‘bill 
could be drawn. : 

* The effect of the word ‘revolving’ coupled 
-with the last paragraph of that letter which 
extends the credit for a period of twelve 
months admittedly leads to this implication 

-that after one hil! of 50,000 yens was drawn 
under this authority then another bill of 
-50;000-yens can be drawn and so on fora 
period of twelve months, ; 

The question then is how soon after the 
first bill of 50,000 yens can thé second bill 

_ of 50,000 yens be drawn? | 
.. Itseems to me obvious that this must 

“be only after the time limited for the first 


. due date of the first bill. . 
The contention of the: defendants-appel- 
ants on the other hand is that the second 


. bill of 50,000 yens could not be drawn until 


¿after the first bill had either been paid or 


: accepted. I do not think that thisis the- 


possible construction of that letter. In the 


' first place on this construction the facility ` 


given to H. Yamamoto & Co., in Japan to 
‘draw bills would depend upon an uncertain 
event occurring in. Bombay, .The letter of 


the defendants of the same date confirming . 


: the credit shows that.H. Yamamoto & Co. 
‘of Japan did not. want their credit to be 
, dependant . upon any future acts of the 
- defendants'in Bombay. Further, the con- 
‘tention of the defendants would lead, to 
‘this result that the defendants by refusing 


-to accept or refusing to pay the first bill- 


- of 50,000 yens -would render the credit of 
-twelve months nugatory. No further. bill 


could be drawn in that, event because the . 


‘defendants had neither accepted nor paid. 


«dt is not a: reasonable. construgtion of the 
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“document that the period of revolution 


“letter is exhausted or not. 
- bill of 50,000 yens has expired, that is, after .. 
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should depend upon defendants’ volition. 
The whole object of the arrangement was 
to facilitate the defendants’ import of the 
goods from Japan and the construction 


- which gives business efficacy to thé docu- 


ment is that of thé Trial Judge. Mr. Kemp 
argues that this construction extends the 
limit—so it does—but a limit of 50,060 
yens absolute is not the same ag a limit of 


“50,000 yens revolving. 


I would, therefore, confirm the decree of 
the lower Court and dismiss the appeal 
with costs. 

Shah, Actg. C. J.—lI have felt some 
difficulty in-coming to a conclusion in this 
ease. Taking the three letters, which’ are 
material in this case, namely, Exs. A, B. 
and C, it appears that the revolving credit 
for 50,000. yens given by the defendants to 
the firm of H. Yamamoto & Co. Ltd. for 
twelve months was confirmed. The question 
is as to whether the revolving credit would 
be dependent upon the payment by the 
defendants of the bills drawn on them after 
acceptance. The contention of the defend- 
ants is that until the payment is made by 
them the credit does not commence to 
revolve and so long as the sum is unpaid 
the sum unpaid must be taken into account 
in determining whether at any given time 
the extent of the credit mentioned in the 
It has been 
pointed out in the judgment just delivered 
by my learned brother that that would 


‘involve. this result that the extent of the 


credit would be dependent upon the ful- 
filment by the defendants on their part of 
the undertaking, namely, the payment of 
the bills in Bombay. It was a necessary 
part of the arrangement evidenced by these 
letters, that the firm in Japan was to 
be assured that the billsup toa certain 
limit within twelve months would be 
discounted by the plaintiffs’ Bank in 
Japan. That purpose would not be served 
if the construction contended for by the 
defendants is accepted. Having regard to 
the wording of the letjer, dated November 
25, 1919, it is fair to hold that the expres- 
sion “with recourse to the extent of 50,0006 
yens revolving’ means that the bills not 
exceeding 50,000 yens could be discounted 
in Japan without any reference to actual 
payment of the bilis in Bombay by the 
defendants so long as the limit was not 
exceeded during the time «hen the bills’ 
would become due, Instead of taking tha 


iio 
actual payment ‘of the bills to mark the 
limit of time for the revolving of ‘the 


credit, it would be more reasonable, and. 


in accordance with the business- under- 
standing of such an arrangement,’ to hold 


that the revolving would commence after’ 


the due date of the particular bill subject 
tothe condition that within any given 
period the limit of 50,000 yens is not 
exceeded, 

I, therefore, concur inthe order proposed 
by my learned brother. 


Z. K. Appeal dismissed. 


ee 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
“No. 1601 or 1921. 
December 20, 1923. 

Present: —Mr. Justice Rankin and 
Mr. Justice Page. 

_ SECRETARY or STATE For’ 
INDIA Iin COUNCIL—Dsrenpant— 
APPELLANT 


, VETSUS ` 
SARAT SUNDARI DEBI—P taintirr— 
RESPONDENT. 

Bengal Alluvion and Diluvion Regulation XI of 
1825, s. 4—Land covered by water at time of Permanent 
Settlement—Re-appear ance—Liability to assessment— 
Bengal Alluvion and Diluvion Act (IK of 1847). 

Land covered by water at the time of the Perma- 

“nent Settlement: is liable to additional assessment if 
it re-appears and comes into ecistence as land subse- 
quent to the settlement.’ [p. 111, col. 1] 


Secretary of Sate for India in Council v. Maharaja. 


of Burdwan, 67 Ind. Cas. 835; 49 O. 103; 26 0. W. N. 
619; 85 0. L J. 92 42 M. L. J. 61; 4 U. P.D B, (P. C.) 
ii (1922) AI R. (P. O0) 6; 4811, 565 (P. C.), fol- 
owed. 

Appeal-against the decree of the Subordi- 
nate Judge, Fourth Court of Mymensingh, 
dated the 21st April 1921, affirming that of 
the Munsif, Second Court, Tangail, dated 
the lst-March 1920: 

Babus Dwarkanath Chakravartt 
Surendra NatheGuha, for the Appellant. 

Babus Jogesh Chandra Roy, Krishta 
Kumar Maitra and Nisith Nath h: (ataga, for 
the Respondent. 


JUDGMENT. : 
e Rankin, J:—The plaintiff brings her 
- suit for a declaration that the orders of the 
Board of Revenue whereby certain char 
land has besp assessed to additional revenue 
“under Act IK .0f “1847 are ultra vires 
~ and invalid. The land in question is an 
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arca: of over 10 acres or 30 bighas. Thé 


-mouza in which the plaintiff is interested 


is a mouza called Chandigram and,on the 
opposite side ofa certain river or rivulet, 
as to which I shall say something in a 
moment, there is another. mouza called 
Pathrail.- The plaintiff's mouza lies within 
a parganah called Kagmari and, on the 
opposite side of the river already mention- 
ed, facing Kagmari is a parganah called 
Atia. The 10 acresin suit are shown in 
the’ thak and the Revenue Surveys of 1850 
and 1851 in this manner:—There was at 
that time undoubtedly a river known as 
Alam. The Revenue Survey Map shows it 
in 1851 as-a flowing river. Between the 
plaintiff's mouza and the opposite mouza, the 
line of demiarcation is putin the middle of 
that river; but, on other points in its course, | 
the whole of the bed or area of the river is 

compriséd, according to the Revenue Survey 
Map ; within the mouza on one side. There. 
isthis difference between the thak and the. 
Revenue Survey that the thak seems to 
show that in 1850 the river was very small, 
in parts had ‘dried up and in parts was 
merely stagnant water. Both the -Courts 
below have’ taken the view that on that 
point the thak is more likely to be accu- 
rate than the Revenue Survey Map. It 
being common ground that the. lands in 
dispute now are thrown up from or are 


. part of the dried up bed of that half of 


the river Alam which has been allotted to 


| the plainriff's mouza in the Revenue Survey, 


the question at-issue in the suit was this: 
the plaintiff maintained that the river Alam 
was a river which had come into existence 
very svon after the year 1800 as one of the 
effects of a large and well-known change 
in the course of the great river; Bramha- 
putra. She conceded, therefore, that for 
something like hundred years the Alam had 
been in existence; but she maintained that 
at the time of the Decenniai Settlement 
the Alam was not in existence, and that 
these lands which afterwards became part 
of the bed of the river Alam were dry lands 
at the time of the Decennial Settlement, 
were included as such in her revenue- 


-paying estate, and were not liable -to addi- 


tional assessment, On the other hand, it 
was contended for the Secretary of State 
that these lands forming part uadoubtedly 
for nearly hundred years of the bed of the 
river Alam were at the time of the Decen- 
nial Settlement part of.the bed of that very 
same river which existed from before the 
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> date of the Decennial Settlement and which 
“did not come into’ existence for the first 


time after the year 1800. It was contended, 


moreover, that in.1793 this-river’ was a 
navigable river ; but on that point both the 
Courts below have held against the claim 
of the Secretary -of State, Upon the issue 
whether‘a river flowed over these lands at 
‘the date of the Decennial Settlement, the 
~ main evidence—indeed the only evidence— 
was amap prepared by Major Rennell and 
belonging to the year 1764-1765. In his 
map, a small river is shown at or about 
this place. It isa map ofriver routes and 
inland navigation. The contest was whe- 


ther that map showsthat the Alam which~ 
“ is known to have flowed over these lands ' 


soon after the beginning of the nineteenth 
century was flowing over them in 1764- 
“1765. -The Trial Judge*came to the con- 
clusion that the Alam came into existence 
as a result of the change of course of the 
_Bramhaputra and the coming into existence 
“ ofa great diversion of those waters known 
as the Jumna. The lower Appellate Court 
which is the final Court of fact has come 
to the conclusion on the basis of Major 
Rennell’s map that the Alam existed over 


these lands at the date of the Decennial . 


Settlement. Its. reasoning on a matter of 
‘fact may be canvassed, but not in this Court. 
~ It is only fair to say, however, that the 
“main fact upon which the learned Subordi- 
nate Judgé relied -was this that, according 
to everybody's case, the Alam as known 
during the 19th century, was a dividing 
line not only between these two miouzas 
Chandigram and Pathrail but between the 
two parganas Kagmari and Atia through- 
out avery zigzag part of its course. As it 
is quite clear that these parganas became 
divided from each other at‘the time of the 


‘SECRETARY OF STATH FOR INDIA V. BARAT SUNDARI DEBI. 


iit 
The only érror of procedure suggested was 
that the learned Judge was obliged to have 


‘a Commissioner appointed to endeavour 
‘to relay from Major Kennell’s map the exact 


course of this river in 1765. At the ,begin- 
ning of his judgment, the learned Judge 
says that he feels hesitation in upholding 
the finding of the Court of first instance. 
Later on hesays: “I'am inclined to be- 
lieve and find that the unnamed river in 
Major Rennell’s map was no other than 
Alam.” And he says further: “So far as 
the land in suit is concerned, it can be said 
with a considerable degree of certainty that 
it formed the bed of Alam of Major Ren- 
nell’s map.” It seems to me that there is 
no error of procedure by reason of the fact 
that the learned Judge did not at the 
appellate stage order a Commission to relay 
the map of Major Rennell. I am inclined 
to think that a more useless process could 
hardly be suggested. Thelearned Judge’s 


‘language is language which suggests at 


certain stages difficulty and hesitation. 
But he does definitely say that he finds 
that the Alam existed over the lands in suit 
from before the Decennial Settlement and 
he says that more than once.” If one had 
reasonable ground for supposing that the 


‘learned Judge in making his finding ina 


case of this sort was abandoning himself to 
guess work and was unaware of the defini- 
tion of “proof” in the Evidence Act, one 
might be inclined to reject his finding al- 
together. But I cannot think that in this 


-case that would be a fair construction of 


the position. I have no doubt that the 


learned Judge balancing the considerations 


came to the conclusion for the reasons I 
have indicated that it was. incredible that 
these lands between these two parganas 


“were anything else than the bed ofa river 


-Permanent Settlement, the learned Judge “existing at the date of the Decennial Settle- 


would appear to have great reason to con- 
-clude that there wasa river there at that 
date, On this basis, he concludes’ that the 
existence of the river about that spot shown 
‘by the map of Major.Rennell is sufficient to 
entitle him to find, as he does find, that 
the lands in suit form the bed of the Alam 
‘of Major Rennell’s map. At the argument, 
“it was contended by Babu Joges Chandra 
-Roy for the respondent that this finding 


\ 
„and he contended also on the basis of 
certain modest expressions in the judg- 
-ment of the learned Judge that the finding 
-p9 given was contradictory and improper, 


‘had been grrived at by an error of procedure _ 


ment. 

The next question is whether that finding 
does not.entirely conclude the casein favour 
of the Secretary of State’ and, in this 


‘connection, the decision of fhe Privy Coun- 


cil in Secretary of State for India in Council 
v. Maharaja of Burdwan “(1) has to be con- 


-sidered. Without travelling into any part 


of the Bengal Regulations which are not 
expressly dealt with in that judgment, the 
position may’ be seen to be this: first ofall, 
at the. Decennial Settlement, the principle 


(1) 67 Ind. Cas. 835; 49 Ç. 103; 26°O, W. N. 619; 35 ` 
L.J. 92; 42 M. L. J. 6f 4 U. P. L, R. (P. C.) l 


(1922) A, L R.R. O.) £; 48' I, A, 565, 
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applied was an ancient principle in | this 
country tothe effect that of the produce 
of every bigha of land some part—in money 
or in kind—should goto the ruling power. 
The next thing is that when the Decennial 
Settlément was made permanent, it was 
made permanent on certain terms to. be 
found in the old Regulations. Some of 
‘those terms are written large in Regulation 
I of 1793* but only some of them. For 
example, thanudari jamas or grants are 
dealt with ; sair collections or internal dues 
are dealt with. There is an express saving 
of the right of Government to make laws 
‘for the welfare of the cultivators and so 
on. But after that Regulation when the 
“Government came to work it, it was met 
with many difficulties arising from the fact 
that the Decennial Settlement was not one 
based upon acareful and accurate survey. 
Accordingly, for the purpose of distin- 
guishing between lands in fact comprised 
in’ the Permanent Settlement and other 
‘lands unsettled or claimed to be held 
‘yevenue-free, a Code of Regulations had to 
“be furmulated as early ds 1819; and that 
js the basis of the legislation on the present 
question. Regulation II of 1819 was meant 
to do three things that are stated in its 
preamble. The chief thing was to make a 
workable system whereby the necessary 
enquiries into title to lands vould be carried 
‘out. The Privy Council in Secretary of 

` State for India in Council v. Maharaja of 
‘Burdwan (1), founded their decision upon 
s. 3 of that Regulation read with s. 31. 
and also upon the 4th rule laid down in 
Regulation XI of 1825 which was a Regula- 
‘tion amending and stiffening up the pro- 
visions of Regulation II of 1819 and they 
“have held that, according to the statutory 
exposition of the rights of parties, land 
‘covered by water at the time of the Perma- 
“nent Settlement,,while it may be included 
_within the ambit of a settled estate, was 
“not land deemed to be already assessed but 
was land which, by the express words of 
these Regulatiens, was to be liable to addi- 
\ tional ‘assessment, if it appeared and came 
into existence as 
Settlement. Those conclusions are apparent 
‘onthe face of the sections of the Regula- 
“tions which they quoted and no good 
_ “purpose will be served by going over them 
again. : 
Now, the plaintiff's whole cause of action 
* jn this case “is that order of the Board of 
i Revenue are-ulira vires of the Roard of Reve- 


and subsequent to the. 
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nue as conferred by RegulationII of 18195, 
moditied by Regulation XI of 1825 and final- 
ly by Act IX of 1847, If, then, it be taken 
as a fact that, at the date of the Vecennial 
Settlement a river was flowing over the 
lands in suit, it is not arguable that the 
Board of Revenue have acted illegally or 
ultra vires in applying to these lands the 
express declarations of Regulation II of 1819 
andthe Regulation amending that. 

-It was contended and very closely .con- 
tended by Babu Joges Chandra Roy for the 
plaintiff-respondent, first, that there wasa 
finding of fact by the lower Appellate Court 


_that notwithstanding that at the date of the 


Deéennial Ssttlementthe suit lands were 
under the river, nevertheless at that date 
they had been specifically assessed to revenue 
and he contended further that if the finding 


“does not amount to that, at all events that 


is a question upon which the case should go 
back for-a finding. In my opinion, that 
contention is wholly misconceived. To 
begin with, there isro sach finding. The- | 


lower Appellate Couit was dealing with 


facts upon the law as laid down by this 
Court prior tothe decision by the Privy 
Council in Secretary of State for India in 
Council v. Maharaja of Burdwan (D. 
According to that law, although land was 
under water at the time of the Decennial 
Settlement, nevertheless if it was included 
within the limits of a settled estate it could 


mot be assessed under Act IX of 1847 to 
‘additional revenue. On the question whe- 


ther these lands were within the limits 


‘of the plaintiff's mouza it was important to 


consider whether at the date of the 
Decennial Settlement the river Alam was 
navigable or non-navigable because, prima 
facie, at all events, the bed of a navigable 
river is part of the public domain. In dis- 
cussing that question, the learned Subordi- 
nate Judge gives many reasons for holding” 
that the river was non-navigable, and 
then he adds some other circumstances 
in this connection‘ which he omitted to 
refer to in the course of his reasoning. 
The circumstances he mentions are that 
in the Revenue Survey Map half of the 


‘river was included in the plaintiff's mouzg 


and half in the opposite mouza, 


He 


‘says: ‘This could not be a thoughtless work 


because in other places the whole of that 
river has been wholly included*in one bor- 
dering: village. Including this. half. in 


_Gramchandi ‘the area of . the: ‘Gramchandj 
“was shown as 186'.2acrees in the Revenyg 


Ae os roms 
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* Burvey Map. Thatarea -was also reproduc- 


ed, in the mouzawari register of the Col- 
lector which implies that the said area was 
treated or accepted as revenue-paying.” Ac- 
cordingly, he says that if one finds it treated 
_ or accepted as a part of the revenue-paying 
estate, that is fair-evidence, to-show that 
, it.is not the bed of a navigable river which 


would-be part of the public domain. J may.. 


confine myself, therefore, to considering the 
question whether this case should go back 
to enable the plaintiff to allege and prove 


. and obtain a finding that at the date of the - 


Decennial Settlement the lands covered by 
the waters of the river Alam were assessed 
to; revenue. The circumstance that in the 
Revenue Survey Map halfof the area of the 
river shown as a flowing river’ is included 
within the limits of the estate is, of itself, 
no evidence to show that at-the date of 
the Decennial Settlement, apart from jalkar 
rights or collections. from ferries or sair 


rights of some sort, there could possibly. 


be any produce of such lands in 1793. Every- 
. thing that we: know about the Decennial 

Settlement shows how impossible it is to 
suppose that, apart from such rights as 
‘those, lands covered with water would be 
producing crops, part of the produce of 
which would:go-to the ruling. power; and 
the circumstance. that in the mahal of mouza- 
_ wart register of the Collector under the 
Land Registration Act. of 1876 the area 
figure is.repeated from the Revenue Survey 
-of 1851 takes the matter. no further. It is 


perfectly true that half of. the riverbed 


would be included within theambit. of the 
estate, settled. “It is perfectly incredible 


that the revenue settled upon that. estate- 


on-the basis'of a share of the produce could 
have. been on anyprinciple , assessed upon 
landover-which water was flowing. The 
wholeattitude of the Courts of law to these 
matters has been changed by the decision in 
Secretary of State for India in Council v. 
Maharaja- of Burdwan (1), If it is sufficient 


to show thatland covered with. water was” 


part-of the area of the estate, no doubt the 


Revenue Survey Map, the mouwzawari ' regis- :- 


ter. would be'most important things, ‘The 


-basis of.the Privy Council decision is: that 


property is-one thing and assessability is 
another and that these’titles were only made 
permanent upon an express declaration that 
whenever. lands emerge from rivers, even 
from: : shallow rivers -they are liable 
to additional assessment. In the present 
case, it seems tome that on the evidence 
: 8 Si 


£ 
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the plaintiff has not made a beginning in 
the way of evidence in favour of the theory 
“that contrary to what the Regulations say, 
. contrary so far as I can see to the common 
sense probabilities of the matter, land lying 
under water on the margin of her meuza was 
actually treated as producing crops or 
other produce and that part of what it was 
supposed to produce was added to the re- 
venue assessed. Ifit were true, I find it 
difficult to see how on the face of the Reg- 
. ulations it would make her any better off 
in her taskof showing that the Board of 
Revenue have acted ultra vires. The truth 
is that ifin such a case as this by the pro- 
-duction of the kanongoo's dowl at ‘the 
time of the Decennial Settlement it could 
be shown that a particular small plot of 
‘land was specifically treated as producing 
crop that would be an admirable evidence 
to displace the contention that such land 
was covered hy a river. But if it be 
true that the land was part of the bed of 
any existing flowing river at the time of 
the Decennial. Settlement, this would seem 
-prima facie to; amount to an absolute 
contradicton between the ‘facts as 
supposed by the Regulations and the 
facts-as proved. In my. judgment, on the 
materials in this case, to send it back to the 
Court below inviting it to find that, not- 
withstanding the whole principle of ‘the 
Decennial Settlement, this ten acres in 
the. bed-of ariver were specifically asses- 
sed in 1793 to revenue, on the basis of 
the fact that the Revenue Survey of 1850 
included them within the limits of plain- 
tiff's estate, would be a wholly vain and 
idle procedure. For these reasons, it ap- 
pears to me that in the long run the 
Secreta?y of State's defence must prevail, 
‘that the appeal should be decreed and 
“that the plaintiff's suit to have it declared 
that the orders of the Board of Revenua 
are illegal and ultra vires fails and must 
be dismissed. 
- The cross-objection of the plaintiff-res- 
pondent is also dismissad. 
We make no order as to the costs of tha 
-parties in any of the Courts. > 
Page, J.—I agree both in the judgment 
‘which has been delivered by my learned 
brother and also in.the reasons upon which 


-itis based.. I have, therefore, very dittle 


to add to the observations which have fallen 


“from him. The issue of law raised in this 


appeal is, in my opinion, eoncluded against 
the respondent -by the decision of the 


14 
J udicial Committee of the Privy Council.in 
Secretary of State for India in Council 
v. Maharajah of Burdwan (1). Prior to 
that decision a distinction had been 


ing in a non-navigablé river existing at 
the date ef the Decennial Settlement, upon 
the ground that if sucha river was non- 


navigable, the bed formed part of the éet- . 


tled estate, and must be regarded as having 
been taken into account at the time of the 
Settlement. That distinction was disap- 
proved by the Judicial Committee of the 
Privy Council in Secretary of State for 
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cennial Settlement; secondly; was the land 
in suit formed out of the bed of the river 
Alam since the date of the Decennial Set- 
tlement? Upon those issues of fact, the 
lower Appellate Court has given an answer 
in the affirmative in each'case. Therefore, 
the only question which ‘can be raised be- 
fore us is whether there was any evidence 
to support these findings. No doubt, with 
respect to questions relating to the situa- 
tion of land and its condition ina district 
such ds that in which are the lands in dis- 
pute in this case, it must be to some extent 
a difficult matter to arrive at adefinite con- 
clusion. But the lower Appellate Court 


India in Council v. Maharaja of Burdwan after not unnatural hesitation has come to 
(1). At page 116, Viscount Cave in giving a definite finding of fact in favour of the 
the judgment of the Board stated. “The Secretary of State in respéct of’ each of 
ownership of the bed «may,determine the — these questions, and, in my opinion, it is > 


proprietary rights in the chars; but proper- 
ty is one thing and assessability is‘another, 
The Regulation declares in terms that new 
chars are to be included in the category of 
unsettled lands, and contains no exception 


for chars formed upon a river bed belong- ` 


ing toa settled estate. Such chars must, 
therefore, be treated as unsettled. ‘This con- 


clusion is strongly supported by the terms | 


of Regulation’ XI of 1825,which deals with 
the rules to be. observed in determining 
claims to lands gained by alluvion or dere- 
liction. ‘The fourth rule laid down in that 
Regulation, while providing that ‘in small 
and shallow rivers, the beds of which, with 
the jalkar right of fishery, may have béen 
heretofore recognised as the property of‘in- 
dividuals, any sand bank or char that may 
be.thrown up shall, as hitherto, bélong to 
the proprietor of the bed of the river,’ adds 
the words ‘subject to the provisions stated 
in the first clause of the present section.’ 
These last mentioned words refer %o the 
proviso to the first clause, which prévents 
the owner of an Increment of land gained 
from.‘a river or the sea from being exempt 
from assessment to revenue under Regu- 
lation II of 1819;-and they show conclu- 
sively that the intention of the Regulation 
was to provide that all chars newly formed 
„since the. Decenniale Settlement, though 
upoa a river bed which is ‘recognised as 
the property’ of the ownér of the settled 
estate, are to he treated as land gained 
since the Settlement, and liable to he asses- 
sed accordingly.” The issues in this case, 
therefore, are these first. was the river 
Alam in existence at the time of the De- 
“> #Page of 49 C.~[Bd.] a am 


impossible to hold that there was no evi- 
dence before the Court upon which it could 
reasonably have found in the sense that it 
did. Under those circumstances, there is 
an end of the matter, and I agree that the 
appeal should be allowed. - 5 

K, S. D. ~ Appeal allowed. 
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MADRAS HIGH COURT. 
Crvit MISORLLANEOUS Petition No. 2942 
l or 1923. f 
November 9, 1924. 
Present:—Mr. Justice Phillips and 
Mr. Justice Venkatasubba Rao. 
KANDASAMI MUDALIAR.anp ANOTHER 
-.  —-PETITIONERS—APPELLANTS | 


versus’ > : 
P. ARUNACHALA CHETTI AND OTHERS 
—RESPONDENESS ` 

Limitation Act (IX of 1908); s: 5—-Appeal filed 
beyond limitation—Mistake of Vakil—Suficient 
cause. 

Where an appeal is filed after the expiry of thè 
period of limitation owing to the mistake of the 
appellant's Vakil in calculating the period, the delay 
in filing the appeal may be excused under s.5 of the 
Limitation Act. ; ; 

Sunierdai v. Collector of Belgaum, 52 Ind Cas. 
897:.43 B. 376; (1919) M. W. N. 254; 23 C. W. N. 773; 
21 Bom 1. R. 1148; 43 1 A. 15 (P. C), Rakhal 
Chandra Ghosh v. Ashutosh Ghosh, 19 Ind. Cas. 931; 
17 C. W. N. 807 and Vaithyanatha Aiyar v. Govinda- 
svamy Odayar, 62 Jud. Cas. 795; 13 L. W. 522, (1923) 
M.-W. N. 333; 41 M. L. J. 65,,relied on. ` 

Petition praying that in the circumstances 
stated in the affidavit filed therewithe the 
High Court will be pleased tr excuse the 


delay in presenting S.R. No. 13749 of. 1923, 


Mr. V. Radhakrishnayya, for the Res- 
pondents, Tro R ee 
ORDER.—From 
think that it has been established | that 
. the delay in-filing the appeal . was really 
due to the careless arithmetical mistake 
of the appellant’s Vakil. The party; had 
not any. opportunity of correcting this 
mistake-in time, for he mainly relied on 
his. Vakil's assertion that thé appeal 


need~ not be-filed until August, It would ‘ 


` appear that the party had not the money 
with him when he first went to the Vakil, 
on Ist. July, but there is no reason to 
disbelieve his statement that he had the 

- money on 20th July. The delay till sth 
July was due to the Vakil’s earlier error in 

_ calculation and, therefore, we must reject’ 
respondent's contention that this was” not 
really the case. There is considerable 
authority in the Indian Courts for the pro- 
position'that delay caused by the mistake of | 
a party's Vakil is sufficient cause for excus- 
ing delay under s. 5 of the Limitation Act; 
vide Sunderbai v. Collector of Belgaum (1), 


Rakhal Chandra.Ghosh v, Ashutosh Ghosh (2) : 
and Vaithyanatha Atyar:v. Govindaswamy - 
Odayar.(3) and respondent's Vakil does not - 


dispute it. The delay is, therefore, excused, 

but petitioners must pay the costs of this 

application, +. ; : 
VON. V. 

Ko. < 

52 Ind. Cas. 897; 43 B. 


Delay excused. 
. Petition allowed: 
376: (1919) M. W. N. 254; 


2) 19 Ind. Cas. 931;-17 C W. N: 807. 
K 3)°62 
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LAHORE HIGH COURT. 
MisoELLANEOUS First Civin APPBAL No. 2010 
or 1924, 
j January 30, 1925. 
Present:—Mr. Justice LeRossignol. 
\\ LAKHI-—APVELLANT 
4 ~ Versus ; 
MOLAR AND ANOTHER—DEFENDANTS— 
: RESPONDENTS. 

Provincial Insolvency Act (V of 1920), 8. 2? (2)—. 


W. N. 753; 21 Bom, L. R. 1148; 46 I A. 15 


T f 
Ind, Cas. 795; 13 L. W. 522; (1921) M W:N. | 
M: L.J. 65. EEEN SEL 
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Miscellaneous first appeal from” an order 
of the District Judge, Karnal, dated the 


26th April 1924. 


Mr. Shamair Chand, for the Appellant. 
` Mr. H. J. Rustomji, for the Respondents.’ 
JUDGMENT.—This is an appeal from 
an order granting discharge toan insolvent, 


“The only ground pressed is that the ap- 


plication was not made within six months 
as fixed by the adjudication order, but the 
Court below has given good reasons for ex- 
tending the period and such extension 
is: contemplated by s. 27 (2) of the Act. 

-It isnot a fatal defect that the applica- 
tion for extension was made after expiry of 
the fixed date. Section 148 of the Code estab- 
lishes this principle and there is nothing re- 
pugnant to it in the provisions of the Insol- 
vency Act. . 

I dismiss this appeal with costs. 


"Z. K. Appeal dismissed. 
po 4 


BOMBAY. HIGH COURT. 
ORIGINAL CIvIL JURISDICTION Surr No. 2776 
: oF 1923. 
August 22, 1924, 
Present: —Mr. Justice Kajiji. 
INTERNATIONAL BANKING 
CORPORATION—PLAINTIFFS 


~ 
N 


ERER versus 


H. PESTONJI & CO.-- DEFENDANTS 
Stamp Act (II of 1899), s. 1h—Biil of Exchange 


- — Extension of time—Re-acceptamce—Fresh stamp, 
whether necessary—-Second ‘bill 
e 


invalid—Suit on 
original bill, whether lies. i 

Certain bills of exchange payable to the order of 
the drawers were drawn by a firm in England on 
the defendants, payable at 90 days’ sight. They were 
accepted by the defendants but subsequently the 
defendants requested the plaintifs, who were the 


-holders of thie bills, to write to the drawers in England 


to get the time of payment extended. Time was ex- 
tendet by four months from due date of the bills of 


-exchange and intimation thereof was» given to the 


defendants. The bills were then rc»>resented to the 
defendants for aceeptancg and the defendants te-ai capt- 


‘ed them. The defendants failed to pay the bills and 


> 
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the plaintiffs brought a suit to recover the amount 
thereof:. 

Hold, that the original bills had been extinguished 
and new bills had been substituted in their place 
which hed been re-accepted, the due date being four 
months after the first due date, and that, therefore, 
under s..14 of the Stamp Act the bills required a fresh 

atanip, in the absence of which they could not be 
sued ‘upon. Ip, 116, col. 1.] 

Where a bill is altered with the consent of the 
parties and such altered bill does not bear a fresh 
stamp as required by s, l4of the Stamp Act, the 
bill is not admissible in evidence and a plaintiff suing 
on such f bill must be’ non-suited. [p. 116, col. 2; p. 
117, col. 


1] 
Cordwell v, Martin, (1807) 1 Camp. 79 and Outhwaite f 


r Luntley, (1815) 4 Camp. 179;°16 R. R. 771, relied 


T Where a second hill is taken in lieu of a prior bill. 


and that second bill is ineffectual for some reason or 
other, a suit cannot be filed on the first bill. [p. 117, 
oor Reed | v. Deere, (1827) 7 B. & C. 261; 2 C. & P. 624; 
ai R. R. 190; 108 È. R. 720, relied on. 

Mr. Campbell (with him Mr. Coltman), for 
the Plaintiffs. 

Messrs. B. J. Desai, Engineer and Kanga, 

“for the Defendants. 

SUDGMENT.—The plaintiffs as hold- 
ers for value of nineteen Bills of Exchange 
mentioned in the plaint have filed this suit 
to recover from the defendants the amounts 
due on them. 

It appears that these bills were drawn by 
Messrs. Royle & Binns_of Manchester.on 
the defendants and were payable to the 
order of the drawers. All these bills were 
re-accepted - after time of payment was 
extended and itis urged on behalf of the 
defendants that these bills are not admis- 
sible in evidence, having ragard to the 


provision of s. 14 of the Indian Stamp Act... 


It appears that these bills were originally 
drawn in August 1920 payable at ninety 
days’ sight. They were accepted by the 
defendants and, after they were accepted, 
the defendants felt that they would not be 
able to meet these drafts on due dates, so 
they requested the plaintiffs to write to 
their home friends fo get the time extended 
and they stated that Messrs. Royle & Binns 
were not unwilling to do so. Time was 
extended by four mofiths from due dates of 

e the Bills of Exchange and due intimation 
was given to the defendants of the same. 
Then these bills were re-presented to- the 
defendants for acceptance and the defend- 
ants re-accepted them. 


It is now urged that these amount to- 


* second instruments and as such, under s. 14 
of the Indian Stamp Act, a fresh stamp, is 


necessary, and, as there is.no fresh stamp 


l , on these Bills of Exchange, these bills. are 


_ INTERNATIONAL BANKING CORPORATION v. H. PhsTonst dco. [86 I. 0. 1925] 


inadmissible under s. 35 of the Indian 
Stamp Act. There is no doubt that, if the - 
due date had not been extended, it would 
have been a perfectly good bill, or if the ori- 
ginal. intention of the parties: was that those: 
bills should not be payable after ninety days’ 
sight but’ ninety | days plus four months 
and the words “ninety days after sight” 
were inserted inthe bills by mistake, then. 
in sucha case the bills could be altered 
because there was a mistake, and, if it is 
so altered, it does not require a fresh stamp. 


But it is no, body’s case here that it was - 
intended from the very beginning ‘that the.. 


time of payment should be seven months 
after sight. 
ninety days to four nionths after the due. 
date is not altered because it was a mistakes 
but it is altered in consequence of a new 


arrangement arrived: at between three par- 


A 


` ed 


ties, viz,, the drawers, thè Bank. and the 
acceptor.. But itis urged. that on the face 
of it there is. no alteration, that is to say, 
that the words “ninety days after sight” 
are not struck out and, there. is no altera-. 
tion on the face of. it, and the-due date in 


Therefore, .the.alteration from’ - 


red ink which is put on the top of the bill - 


on the-right-hand side is made by the -Bank 


> 


in Bombay simply for tlreir own. conveni». 


ence, and it is a mere memorandum, and,’ - 
therefore, that does not amount to an altera-'s. 
tion on the.face of it. I.see no force int- 
In my ‘opinion it amounts.‘ 


this argument. . 
to an alteration.: It is every body's: case 


that ninety .days were extended to’ four; 


months after the first due date. Whether: 
the red ink memorandum on the top.of the 
bill of -the second due date was there or, not 
it makes no difference.. 1 believe: the evi-: 


gr 


dence of Mr..Bremmer that it was not there - 


when the bills were presented-for re-accept- ` 


ance. „Every. body knew that the date,;of- 


payment of these Bills of Exchange was eka... 


tended by four months from the first due 
date. It must be held, under these circum- 
stances, that the original bill was extinguish- 
and a new bill was substituted in its 
place which was -re-accepted and: the due 


date of it was four months. after the first. 


due date, Thé cases of Cordwell v, Martin 
(1) and Outhwaiteev. Luntely (2) are author- 
ities to show that ifthe bill is altered -or 
it is so altéred.with the consent of the par- 
ties, and such altered. Bill of Exchange does 
not bear a fresh see then suck bill would 


g 


(1807) 1 Camp. 7 
(1815) 4 Camp. 179; J6 RR. im, 


(86 1. O. 1925). - 


not be admissiblein onden and the plaint- ' 


“aff would::be hon-suited’on such. bill: 

“Mr. ‘Campbell: for the: plaintifis has urged 
that there ‘is’no’-such ‘alteration on ne 
“ pills ‘ because: ninety days. “after sight” 
not struck*-out’and “four-thonths alier 
September 2” is not ‘substituted: ‘in’ its place. 
‘Every body knew’ ‘when: the ‘re‘accepted 
bills were. payable.' Whether -actual due 
date was ‘put or hot ittis not important, 


for the parties knew that new ‘bills were’ 


substituted for:old ones atid that is a 
second instrument/within the meaning of s. 
14 of the’ Indian‘ Stamp Act and ib makes 
a new bill: on an old-document. “Mr. Camp- 
bell has also’ urged! that’ it was intend- 
ed that if the second ‘bill is not met, the 
first bill would: still be in existence and the 
first ‘bill: would). be “extinguished only ‘if 
e the second ‘bill is fulfilled. There is abso- 
* Tutely no’ evidence. to'show. that that was 
the intention ‘ofthe.parties. The evidénce 
of: the: Assistant: Manager of the plaintiff 
bank seems-to meto-- be quite--clear- that 
the: parties: agreed’ that the-:extention’ of 
‘time should be‘allowed by four months and 


that -the old ..bill:was not to be enforced, - 
The case: of Reed v. Deere (3) is:an‘authori-- 


ty«in point that ‘if ‘a second bill is taken 
andi even“ ifthat second bill is. iaeffectual 
for -some reason’ or other, you cannot file-a 
suit onthe first bill. Therefore these bills 
which: are marked Xf-are inadmissible in 


evidence. The suit must, herera; be an: 
missed with’ costs. foe a 
eB Ky NG : 


` Buit dismissed. .- 
E ERA & C. 261; 2 ©. & P. 624; 31_R. R: 
190; 108 E. R. 720. 
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LAHORE HIGH COURT. 
SECOND Orvıu Appeal No. 165 OF Jah 
Jer December 3; 1924, =: 7 
Present: ‘—Mr: Justice Abdul Raoof and 
Mr. Justice Jai Lal. 
SOHAWA SINGH AND rr 
nE "PLAINTIFFS —APPELLANTS- 
y “versus: 
ASA SINGH AND. OTHERS—DRFEND ANTS— 
t - RESPONDENTS. “. 

Limitation Act (IX of- 1908), Sch. I, Art. 20—Entry 
in Revenue Recoids =Declaration, suit Yor —Limitation, 
commencement of: ' 

Plaintiffs and ‘defendants were entitled to half and, 
“half of cestain property in the possession of a widow. 
On the death of. the widow mutation was effected in 
favour of the plaintiffs with respect to one-fourth and in 
favour of the defendants with respect to the remaining 
three-fourths. The: a aad was, at the time, in Doane: 


potion gt 


soHAWA SINGH Vv. ASA SINGH. 


suit. 


- ants. 
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sion of .the mortgagees. - ‘The parties subsequently 


‘brought a suit for redemption of the property and 


the suit resulted in a compromise, but before a decree 
was passed plaintiffs’ Pleader made a statement that the 


plaintiffs were entitled to one-half share in the pro- 
. ‘party‘and not to one-fourth, as entered in the revenue 


papers. -More than six years after the date of the 
mutation, but within six years from the date on 
which the plaintifis’sPleader made the statement in 
Coutt, the plaintiffs brought a suit for a declaration 
that’ ‘they were the proprietors of one-half share of the 
property instead of one-fourth. They alleged that 
their Pleader’s assertion inthe redemption suit must 
have been‘the result of some denial of their right by 
the opposite party, and that their cause of action arose 
at that time: 

Held, that limitation for the suit began to run from 
the date of mutation and that the Pleader's statement 
in the redemption suit did not furnish the plaintiffc 
with a fresh cause of action and that the suit was, 
therefore, barred by time. 

Second appeal from the decree of the 
Additional District Judge, Lahore, dated 
the’ 19th November 1920, affirming that 
of the Subordinate J udge, Second Class, 
Lahore, dated the 16th July 1920. 

Dr. Nard Lal and Mr. J. M. Mackay and: 
Khalifa Hakumat Rai, for the Appellants. 

Lala Moti Sagar, R. 'B. and Bakhshi Tek 
Chand, for the Respondents. 

J UDGMENT. —This appeal arises out 
of a suit brought for a declaration that the 
plaintiffs were the proprietors of one-half 
sharé instead of one-fourth share of 696 
kanals 17 marlas of land entered in Khata 


` No. 204 of jamabandi of 1917-18. The suit 


has been dismissed by both the Courts as 
being barred by six years’ limitation under 
Art. 120 of the Limitation Act. 

Inthe present appeal it is contended 
that this suit is within time. In order to 
decide this question it is necessary to state 
with clearness the facts giving rise to this 
‘The property indispute belonged to 
one Jodh Singh. He having died Musam- 


“mat Man Kaur came into possession. After 


her death admittedly the parties to this 


“suit were entitled to half and half. In 


the year 1907 a mutation was effected in 
favour of the plaintiffs with respect to 
one-fourth of the land in question 
and three-fourths in favour of the defend- 
The property admésttedly was in the 
possession of the mortgagees. The plaint- 
ifs and the defendants jointly brought 
a suit for redemption. The suit resulted 
in & compromise, Before a decree was 
passed in the suit the Pleader who rep- 
resented the appellant in the redemption 
suit made a statement that the appellants 
were entitled to one-half share in the pro- 
perty and. not cue sounl as entered in’ 


ka WS 
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the revenue papers. The plaintiffs came 
into Court upon the following material 
allegations made in para. 4 of the plaint 
dated the, 9th October 1918: “During the 
pendency of the said case we, came to 
knoweat Lahore that the defendants in 
collusion with defendant No.1 have got 
fictitiously an, invalid agreement written 
‘against us to the effect that we (the plaint- 
iffs) would.be the proprietors of one-fourth 
share instead of one-half share of the 
land. The result was that the said agree- 
ment misled the Reventie Officers who 
mutated one-fourth share instead of one- 
half ‘share in favour of the plaintiffs. 
Having come to know the above, we got 
it noted in the Court of the Subordinate 
Judge, Lahore, that we were the proprie- 
tors “of one-half share instead of one-fourth 
share, hence the cause of action accrued 
tous on the 17th January 1918. ” 

. Now both the Courts below have held 
that the cause of action which entitled 
the plaintiffs to seek a declaratory relief arose 
in the year 1907 when the contested entry, 
was made. The plaintiffs have stated in 
‘their plaint that this entry was made with- 
out their knowledge and consent. The 
defendants, on the other hand, contended 
that this entry was the result of an agree- 
ment between the parties and that the 
mutation papers contained statements by 
both the brothers which were thumb marked 
by them. The lower Appellate Court on 
this conflict came to the following finding 
on the evidence on the record:—“‘It is clear 
from .the Revenue Records that cn the 6th 
January 1907 these very appellants willing- 
ly accepted a one-fourth share of the land 
in lieu of their ‘ancestral share.” 

It is clear from this finding that the 
statement made by the plaintiffs in the 
4th paragraph of their plaint was not 
correct. They must, therefore, be taken to 
have known that such an entry had been 
made on the 6th January 1907. It is con- 
tended in appeal before us that. as a matter 
of fact, the cause of acticn for this suit 
-arose in the year 1918 when the redemp- 
tion suit was, decidéd on compromise, 
Dr. Nand Lal, the learned Counsel for 
the appellants, puis his case ihus: He 
says that the Pleader who appeared for 
the-plaintifis mad a statement in Court 
to’ the effect ibat his clients were entitled 
to one-half stare in the land and not only” 
te.one-fourth. This statement the learned 
Counsel states must have been the result 
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of some kind of denial on the part of the 
defendants. It is not stated in the plaint 
that any fresh denial had been made by 
the defendants. The learned Counsel is,” 
however, of opinion that we must take it 
for grdnted that there must have been 
some kind of denial otherwise the Pleader 
‘could not have made the statement which 
he made before the Court, We are unable 
.to accept this contention. The plaint itself 
makes it clear that the plaintiffs based their 
cause of action on the wrong entry made 
in the year 1907. Itis clearly stated therein 
that the plaintiffs had been ignorant. of 
this fact and that this had come to their 
‘knowledge only in the year 1918, Thus the 
cause of action upon which the suit was 
brought was one which had arisen in the 
year "1907, This being so the case clearly 
becomes distinguishable from the cases 
relied twpon by “Dr. Nand Lal in his argu- 
ment. Those cases are mentioned in the 
judgment of the lower Appellate - Court 
at page 14, A great deal of argument was 
addressed. to us on the point that it is 
open to: a plaintiff to allow his suit with 
reference to one particular cause of action 
to be barred and then bring a suit upon 
a fresh cause of action. But in the pre- 
sent case if there was any cause .of action 
at all it‘took place in 1907. Noother cause 
of action is either alleged in the plaint nor. 
established by evidence in this case. There- 
fore, thé’suit has-been rightly dismissed as 
barred by limitation and we dismiss .the 
appeal with costs, 


. ZK, Appeal dismissed, 


ee 


BOMBAY HIGH COURT. 
CIVIL EXTRAORDINARY APPLICATION No, 289 
oF 1923. 

August 18, 1924. 

Present :—Sir Lallubhai Shah, Kr, Acting 
Chief Justice, and Mr. J ustice Kincaid. 
FORBES. FORBES, CAMPBELL & Co. 
—DEFENDANTS—ÅPPLICANTS 


versus a 
Tue OFFICIAL ASSIGNEE, BOMBAY— 
PLAINTIFF—OPPONENT. ; 

Negotiable Instruments Act (XXVI of 18%), ss. 18, 
“50 ~Bill of Exchange payable to bearer—Indorsement ' 
an favour of particular person, effect of. 

Section 50 of the Negotiable Instruments Act applies 
to all negotiable instruments whether payable. in the 
first instapce to order or to bearer. “Üp. 120, col.1 1] 


“= munim. 
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An indorsement made on an‘ instrument payable to 
bearer can have a restrictive effect upon its negotia- 
bility. [p. 110, col 1] i - 

` Where. a Bill of Exchange payable to the payes or 


bearer is indorsed in full to another, it ceases to be . 


payble to bearer and is payable only to - the person’ in 


whose favour it has been indorsed or his order. [ibid.] 


Civil extraordinary application against 
the decision of the Full Court consisting 


of Chief Judge and Fourth Judge of the ` 


Bombay Court of Small Causes, confirming 

adecree passed by the Chief Judge of the 

_ Bombay Court of Small Causes, in Suit No. 
1762/18636 of 1922. | i : 

Mr. Campbell, for the Applicants. 

Mr. P. B. Shinghe, for the Opponent. 


JUDGMENT.—This is an application 
under s. 115,.C.P.C. It arises out of a 
suit filed by the Official Assignee, in whom 
the estate of: Raoji Nanchand, who was 
adjudicated an insolvent, was vested, in 
respectofa hundi. The hundi in question 
was drawn in favour of one Ramdas Keshavji 


or bearer on Forbes Forbes Compbell & Co., ` 


Ltd. That hundi was indorsed on the back 
as “sold by Ramdas Keshavji to Raoji Nan- 
chand.” Weare not concerned with the 


indorsement on the face of the hundi atthe - 


top. The hundi .was presented by the 
munim of one Madhavdas Keshavji to 
Forbes Forbes Campbell & Co., Ltd. It was 
treated asa hundi payable to bearer and the 
money was paid to Madhavdas Keshavji's 
This Madhavdas Keshavji was a 
third person in whose favour there is no 
indorsement on the hundi. The Official 
“Assignee claimed the amount of this hundi 
as belonging to the insolvent Radji Nan- 
chand. The learned Chief Judges of the 
Small Causes Court, Bombay, who heard 
the suit, passed a-decreein favour of the 
plaintiff, holding that by the last indorse- 
ment which was not an indorsement in 
blank, but an indorsement in full, the 


hundi ceased to be payable to’ the bearer, 


and that at the time ofthe presentation it 
_ was payable in law only to Raoji Nanchand 
or his order. There was an application to 
the Full Court, and the Full Court also came 


to the same conclusion and discharged’ 


the Rule which was granted by that Court. 


An application was made to that Court to` 


mike a reference to this. Court under 


s. 69 of the Presidency Small Cause Courts’ 


Act, but the learned Judges constituting 
the Full Court ‘apparently. did not enter- 
tain any reasonable doubt as tothe point 
' and decided it against the defendants, 
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The defendants have now applied to this 
Court under our extraordinary jurisdiction 
and have also prayed in the alfernative, 
that this application may be treated as 
an application under s. 45 of the ‘Specific 
Relief Act for directing the Full Court 


* to refer the case to this Court under 


s. 69 of the Presidency Small Cause 
Courts Act. ‘The alternative prayer is 
clearly one which cannot be entertained 
by this | Court. An application under 
s. 45 of the Specific Relief Act would have 
to “be made, not to this Court, but to a 
Court on the Original Side, andI do not 
desire to say anything as to whether an ap- 
plication under s. 45 of the Specific Relief 
oe properly be made in a case of this 
ind. 

We have to consider this application as 
falling under s. 115 of the Code. The first 
difficulty under that section is whether the 
point arising in the application is of such 
a nature as to bring it within the scope of 
s. 115. The question involved is purely 
one-of law.: It depends upon the interpreta- 
tion of the provisions of the Negotiable In- 
struments Act; and I am by no means 
satisfied that the case falls within the scope 
ots“ 115. Having regard to the importance 
of the point involved in the-case, and to the 
fact that it' depends entirely upon the in- 
terpretation of the sections of the Negoti- 
able Instruments Act, we have heard the 
parties onthe point. Without expressing 
any final opinion as to whether a point such 
as is involved in this case can be entertain- 
ed u ider s. 115 or not, we consider it desir- 
able under the circumstancas to decide the 
point on the merits. 

The argument on behalf of the defendants 
is that under 8, 82, cl. (c) of the Negoti- 
able Instruments Act, the.defendants are 
discharged if the instrument is payable to: 
bearer, or has been indorsed in blank, and 
if. the acceptor makes payment in due 
course of the amount tue thereon. In 
the present case if is urged that the 
amount has been paid in” due course, 
that the instrument was payable fo? 
bearer in the first instance and continued 
to be payable to bearer in spite of the 
indorsement and that, therefore, they were 
discharged. It is not disputed in the pre- 
sent case, and it cannot be disputed, that, 
under the hundithe amount was payable 
to bearer in the first instance. The kundi 


- was drawn in favour of Ramdas Keshavji 
“or berarer, 


In the Trial Court and before 
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the Full Court apparently reliance- had 
been placed upon Explanation (24) to s. 13 
as‘now amended by Act VIII of 1919, as 
indicating that the real character of the 
instrument was determined by the’-only or 
last indorsement on the instrument.- In the 
present case the last and only indorsement 
is not in blank, Section 13, however, defi- 
nes what a “negotiable instrument” is, 
and it is clear that the hundi in question 
as drawn was a negotiable instrument with- 
in the meaning of the section, and continu- 
ed to be negotiable, after the indorsement 
in question, according to Explanation (i) of 
5, 13.as amended in 1919. 

The contention on behalfof the defend- 
ants is that if it is once a negotiable instru- 
ment payable to bearer, by no subse- 
quent indorsement its character of being 
payable to bearer can be | altered. In 
support of this proposition . no- express 
authority. has been cited. But reference 
has been made tos. 54-of the Negotiable 
Instruments Act as’ indicating that if the 
Legislature thought that such alteration in 
the nature of the instrument can be effect- 


ed, the Legislature would have made express - 


provision to the effect, as is done with refer- 
ence to cheques payable to order. Itis 


further urged that s. 50 of the Negotiable ` 


Instruments Act refers only to negotiable 
instruments which are in the first instance 
made payable to order, 

‘Section 50 of the Act appears to me to 
afford a completeanswer to these contentions. 
There is nothing in the words ofthe section 
to justify the contention that itis limited 
to negotiable instruments payable to order. 
It applies to any negotiable instrument 
whether it: is payable in the first instance 
to order or to bearer, and in fact the illus- 
trations to the section make it clear that 
indorsements madeon instruments payable 
to bearer can have a restrictive effect upon 
‘its negotiability. -The learned Counsel, re- 
alising the effect of these illustrations, has 
argued that the illustrations are really out- 
side the scope of the section, and must be 
rejected as being repugnant to the section. 
Tam quite unable to accepi this argument. 
“The illustrations do not appear to be at all 
repugnant to the words of the section, and 
they fall within the scope of the section. 
Illustration (e) to s. 50 makes it clear that 
the character of the instrument before us 
- which was payable to bearer in the first 
instance, has been attered by the only 
indorsement in the present cast in this 
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sense ‘that thereafter it became negotiable . 
atthe instance of Raoji Nanchand. 

We -arẹ not-concerned with the question 
whether it would’ be payable to Raoji Nan- 
chand -or his order,- though under s.,13, Ex- 
planation -(ż¿), -it would be payable to his 
order. It is.notthe defendants’ case that 
the money was paid to Raoji Nanchand’s 
order. ` The . character. of.the instrument, 
which was payable-to bearer in the first 
instance, has been effectively altered by 


‘the subsequent: indorsement, -and. under 


8.50 of the Negotiable Instruments Act it 
ean beso altered.. The conclusion reached 
by .the Trial Court and the Full Court 
We discharge the Rule with costs. 


Z. K. é 
Rule discharged, 


ee 


MADRAS HIGH COURT. , 

Cavit Reviston Petition No. 704 or 1923. 

: November 24; 1924. ee 4 
Present —Mr. Justice Srinivasa Aiyangar. 
MAYA KRISHNA KONFE-—PETITIUNER 

$ z versus. - 
"“KULASEKARA MUDALIAR— | 

a RESPONDENT. 

Madras Iocal. Boards Act (XIV of 1820), 3.55 (4) 
—Madras Village’ Ceurts, Act (II: of 1920), s. 76—~ 
Member of village yerchayat, whether “Magisti ate.” 

A member of a village panchayat exercising crimi- 
nal jurisdiction under s. 16 of the Madras Village 
Courts Act is not a Magistrate within the meaning of 
cl. (4) of s. 55°of the Madras Local Boards Act. and'is 
not, therefore, disqualified to be nominated asa 
candidate for election to a Union Ecard under the 
provisions of that section, |p. 121, col. 1] 00. | 

A member of a village panchayat derives his juris- 
diction in criminal cases not from the Or. P. C. but 
from the Village Courts Act. kad SEN A 

The object with which under the Local Boards 
Act an Honorary Magistrate. is disqualified to be 
appointed as a member of the Taluk Foard or the 
Union Board is that there may fréquently be cases 
in which the Board is prosecuting and that it- would 
be opposed .to all principle that a person who is 
really in the positicn of a prosecutor should also bea 


Judge. [p. 12], col. 2] 
' Petition. under s. 115 of Act V of 1908 
and s 107 of the Government of India Act, 
praying the High.Couit to revise an order 
of the District Court, Tinnevelly, dated the 
lith December 1922, in O. P. Nos 156 of 
1922. Pes 
Mr. K.S. Sankara Iyer, for the Petitioner. 
Mr. V. Rajagopala Iyer, for the Respond- 

ent, 


[86 10,1995] °° 


J VYDGMENT.--The petitioner in -this 
case was duly nominated for election to a 
“Union Board according to the rules relat- 
“Ing thereto. The-President of the Taluk 
“Board ‘rejected’ the nomination of the peti- 


` tioner on the ground that he was a person, 


“disqualified to ‘be: nominated ‘under: the 
‘provisions of s, 55 of the Local Boards 
‘Act XIV-of 1920. Under cl. (4) of that-sec- 
tion,- no officer or servant ‘holding’ office 
under the Act or an Honorary Magistrate 
for the local area over which the Local 
Board concerned has jurisdiction is com- 
petent to be appointed as a member of 
such Local Board.” The ground on which 
the President of the Taluk Board held the 
petitioner disqualified was that the peti- 
tioner was-a member of the panchayat 
pf the village which exercised. criminal 
jurisdiction within the same jurisdiction 
and that as for the services rendered by 
the petitioner as a member of the panchayat 
in the administration of criminal justice he 
was not paid, he was an Honorary Magis- 


trate within the meaning of cel. (4) of s. 55. 


of the Local Boards Act. ° e 

.The word “Magistrate” is defined by the 
Madras General :Clauses Act I of 1891, 
s. 3, cl. (18), Lt -sets out. that, the term 
‘Magistrate’ “shall-mean any person exercis- 
ing all or any of the powers ‘of a Magis- 
trate under the Cr. P. O. 1882.” And when 
we come tothe Cr, P. C., we find that there 
are only: four classes of Magistrates, name- 
ly, the Presidency Magistrates, Magistrates 
of the First Class, ‘Magistrates of the Second 
Class, and Magistrates of the Third Class. 
Section 77 -0f the Village Courts Act, 
Madras: Act II of 1920 provides that ex- 


cepting s., 403 of the Cr, C. P. nothing;.con- - 


tained in the Cr. P. C. shall apply to the 
village Courts. From this, it necessarily 
follows that a member of the village pan- 
chayat - exercising criminal jurisdiction, 
under s. 76 of the Village Courts Act, is 
not ä. Magistrate within the meaning of 
the Local Boards Act. Having regard to 


the definitién’ of ` ‘Magistrate, in. the ` 
General Clausés Act, no person can be: 


said to be exercising’ any powers of 
Magistrate -ander the Cr. P.C.,. to ;whom 


“under the express terms of s. 77 of the 


Village Courts Act, the Cr. P. C. is made in- 
applicable. Further there can be no doubt 
whatever that a member of a village pan- 


chayat derives- his “jurisdiction in crimi- | 


nal cases not from the Cr. P. 
the Village Courts‘Act. . - 


t 


C., but from 
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It- has been also attempted to be argued 


-by the learned Vakil for the petitioner that 
under the- Village Courts Act it is a body 


“of persons'that is constituted” into a Crimi- 


nal Court and vested with magisterial powers 
and that, therefore, tio individual member of 
that body could bé.said to be a Magistrate. 
I cannot possibly’ accede to such a con- 
tention. The- object with which T take 
it that under the Local Boards Act, an 
Honorary Magistrate is disqualified to be 
appointed as a member of the Taluk Board 


-or the Union Board is that there may fre- 
“quently be cases in which the Board is 


prosecuting and that it would be opposed 
to all principles that a person who is 
really in the position of a prosecutor should 
also be a Judge. 

Having regard, therefore, to the princi- 
ple underlying this disqualification, I have 
no hesitation, in.rejecting’ this contention 


‘that’ a member of a body exercising the 


powers of a Magistrate is-not a Magis- 


.trate. But having regard to the definition of 


the ‘Magistrate’, I cannot hold thata mem- 
ber of the ‘villagé- panchayat is an Hono- 
rary Magistrate within the meaning of the 
Local-Baards Act. I have, therefore, come 


_to’the conclusion that the lower Court was 


clearly’ wrong in holding that the action 


‘of the President of the Taluk Board in 
rejecting the nomination 


5 of the petitioner 
was right. on f 
` I, therefore, allow the petition of the 
petitioner in the lower Court and setting 
aside the -declaration of the election of 
the respondent as a properly appointed 
member of the Union Board, direct that 
the nomination, of the petitioner be accept- 
edas right and that an election be held 
on that basis. 

The respondent will pay the petitioner 
his costs both in this Court and in the lower 
Court. í 

V. N. V. 

Z. K. Petition allowed, 


. 
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* PRIVY COUNCIL. ; 
‘APPEAL FROM THE ALLAHABAD Hieu Court. 
`- _ December, 2, 1924. -> 
« Present:—Lord Sumner, Sir John 
. Edge, Mr. Ameer Alisand Sir Lawrence 
Oa A Jenkins. 
.. JAG PRASAD RAT anv. anorHER— 
PLAINTIFFS—APPELLANTS 
Versus 
SINGARI—Derenpant— 
N RESPONDENT. 
Hindu Law—Joint family—Partition—-Re-union, 
proof of —Joint business-—-Presumption. 
When once it is proved that co-parceners in a 
Mitakshara family had separated, an agreement to re- 


Musammat 


unite must be proved like any other fact, and if such. 


an agreement is not proved it must be held that 
they remained separate. [p. 124, col. 2.] ; 
Joint payment of Government revenue, taxes, in- 
come tax, etc’, does not by itself indicate that the 
parties making such payments are joint or separate; 
it is possible that parties making such payments are 
carrying on business as partners and not as Hindu 
co-parceners.’ Similarly the fact that money has been 
lent on mortgage or has been applied on ‘purchase’ of 


property does not by itself indicate that the money. 


was or was not separate money of Hindu co-parceners, 
nor does the fact that two or more Hindus have a 
Banking account: by itself prove that the money 
received by the Bank is the money of. a Hindu 
joint family or of Hindus who are partners in farming 
or other business. [p. 125, col. 2; p. 126, col. 2.] 
Balabux Ladhuram v. Rukhmbai, 30 I. A. 130; 30 
C. 725;7 ©. W. N. 642; '5 Bom. I. R. 469; 8 Sar. P. 
O. J. 470 (PO), Hari Bakhsh v. Babu Lal, 83 Ind. 
Cas. 418; 51:1. A. 163; 22 A. L. J. 254; 34 ML. T. 
70; (1924) A. I. R. (P. ©.) 126; 5 L. 92; 28 C. W.N. 
953; 20 L. W. 406: (1924) M. W. N. 650; 26 Bom. L. R. 
1108; 47 M. L. J. 938; 51 C. 163; 1 L. C 437; L. R. 


5 A (P. 0) 113; 10 O. & A. L. R. 1471 (P. C}; Rewa . 


Prasad Sukql v. Deo Dutt Ram Sukal, 27 L A; 39; 27 
C. 515; 2 Bom. L. R. 558; 7 Sar. P. O. J. 653; 4 C. W. 
N. 582; 14 Ind. Dee. (xN. s.) 338 (P. C.) and, Nageshar 
Bakhsh Singh'v. Ganesha, 56 Ind. Cas. 306; 47 I. A. 57; 
7 0. Ļ. J. 48; 2 U. P. L. R. (P. C.) 37; 38 M. L. J. 521; 
23 0.0. 1; 18 A. L. J. 532; 22 Bom. L. R. 596; 28 M. 
L. T. 5; 42 A, 368; 13 L. W. 622 (P. C.), referred to. 
Appeal from a decree of the Allahabad 
High Court, dated the 13th July, 1921, 
reversing thatcf the Additional Subordi- 
nate, Judge, Gorakhpur, dated the 24th 


April 1918. : p 


Messrs. L. De Gruyther, K.C; and A.. 


Majid, for the Appellants. 
~ Messrs. A. M. Dunne, K. C., and B. Dube, 
efr the Respondent. 
- ` JUDGMENT. 
Sir John Edge.—This is an. appeal 
` by the plaintiffs from a dectee of the High 
Court at Allahabad; dated the 13th’ July 
1921, which reversed a decree of an-Addf- 
‘tional Subordinate Judge of Gorakhpur, 
dated the 24th April,{918. | , - 
The family to which the patties to the 
suit belonged is a Hindu family which is 


JAG PRASAD RAI V. SINGARI. T); 
‘governed by the.Law of the Mitakshara, 
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The following pedigree shows how the 
parties to the suit are connected with each 
other, but in reading the pedigree as 
printed, it must be, read from the right of 
the reader to his left: Sheo Narain was 
the eldest son of Bal Krishn Rai and of 
his seven younger brothers, Durga Prasad 
was the youngest. - . 
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The suit in ‘which this appeal has arisen 
was brought by Jag Prasad and Ram Jas 
Rai against Musammat -Singari, the widow 
of Gaya Prasad, who died childless, -for 
Possession, or a declaration that the plainte 
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iffs are entitled to,the possession of pro- 


perty of which Gaya Prasad died possessed . 
on the allegation that they and Gaya Prasad* 


were, when he died, members of a joint 
Mitakshara family. ` - 

Bal Krishn had eight sons who are shown 
in the pedigree, and he with his eight 


sons, when they were all living, constituted’ 


a Mitakshara “joint family. The, family 
was possessed of several villages and other 
property. The family lived at Sonchiraiya 
which was the principal ancestral village. 
‘Their Lordships do not know when Bal 
Krishn .died, but he died several years 
before 1892. Indarjit, who was the third,son, 
died in 1882. Sriram, Ram Dhan and 
Durga Prasad, who were the sixth, seventh 
and eighth sons, died before 1892, ` All 
ethe eight sons had married and had a son 
or sons who were living in 189%. In 1892 
the family agreed that Sheo Narain, , who 
was the eldest son of Bal Krishn,. should 
partition the joint. family property into 
eight equal.shares. The intention of such 
a- partition obviously was that there should 
be a separation of the family into eight 
families, each representing one of’. the 
eight sons.of Bal Krishn and his descend- 
ant or deszendants and joint- within itself. 
“In their Lordships’ opinion the effect _ of 
that agreement was that the previous joint 
- family separated into eight families. There- 
upon Sheo Narain in 1892 partitioned the 
joint property into eight shares: -The 
parties to the agreement were not.satisfied: 
that the eight shares into . which,. Sheo 
Narain had partitioned the property were 
equal in value, and on the 3rd January 
1895," the following persons, describing 
themselves as Nand -Lal Rai, Chhatarpal 
Rai and Sheo Ratan Rai,.sons of Bal 
Krishn Rai deceased; Nageshar Prasad 
Rai, Rambaran Rai and Mahadeo Prasad 
Rai, sons of Durga Rai, deceased; Brijraj 
Rai. and Gajraj Rai, sons of Sri Ram Rai, 
deceased; Shami Nath Rai, son of Ram- 
dhan Rai, deceased;.and Ram Jas Rai, son 
of Indarjit Rai,- deceased, appointed three 
arbitrators to make the partition in eight 
equal shares of the property -in Sudar 
Tahsil, District of Gorakhpur, and other 
Tahsils. MENE nig : a 
- One of the three arbitrators died before 
an award was made and thereafter the co- 
sharers who were parties to the dgreement 


of the. 3rd - January = 1895, executed on thé ` 


18th February 1896, an agreement. by 
which they appointed. the two surviving 
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‘lots mentioned above. 


the lots to ‘be prepared by 
arbitrators, all of us, the executants, agree 
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arbitrators and another man in the place 


of the deceased arbitrator, as arbitrators 
to partition the’ property in eight equal 
shares. The agreement of the 18th February 
1896, contained the following authority and 


directions to thee arbitrators:— 


“The said arbitrators becoming unani- 
mous should conscientiously take down 
the evidence on oath of each party on 
every point, examine the quality of every 
land on the spot, and at their. pleasure 
amend ornot amend the map and the lots 
prepared by Sheo Narain Rai, arbitrator. 
The arbitrators should in the lot which 
they may form include bonds, mortgage- 
deeds, decrees, cows, bullocks, ete., the 
property of all sorts in the Districts of 
Azamgarh and Gorakhpur and N epal ilaga 
(which has been omitted) equalising the 
value. The arbitrators should separate the 
shares of all the eight persons, Each party 
will be liable for payment of revenue of 
the shares which will be allotted to himin a 
particular village. If any bond or any 
property is found to be.the exclusive pro- 
perty. of any party, his statement may be 
taken down on oath and the same may not 
be partitioned. The arbitrators should 
mark ‘out the land forming the share of 
each party. Each party is at liberty to 
carry on his business either séparately or 
jointly. Whatever may be the decision of 
the; arbitrators about all sorts of expenses 
shall be valid. The parties would accept 
the award of the arbitrators unanimously 
arrived aton the points mentioned above 
and no party shall deviate from it, but 
if any party deviates, his objection shall 
not be entertainable by the Court. The 
arbitrators ‘are. competent in every way 
to do what they like. All of us, the exe- 
cutants, shall be bound by the award which 
all the three arbitrators will make unani- 
mously. The arbitrators should allot equally 
unculturable and dihat lands and fruit and 
timber trees of all sorts to each co-sharer. 
They are at liberty to alter or uphold the 
They should make 
chaks of productive and . unproductive 
lands equalising their value. As regardso 


the present 


that if, on account of any previous act, the 
whole or part of the lot of any party be 
disturbed in some way, all of us, the exe- 
cutants, shall he responsible therefor and‘ 
shall make it up from our respective shares. 
As regardS the - rights of all of us, the 
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holders of 8 thoks, whatever the arbitrators 
„will determine and. record, the same shall 
"be accepted by us. We, the executants, 
‘representing the 8 thoks, shall accept what- 
ever award the arbitrators will make 
‘unanimously about the property of ‘all 
sorts belonging to us. Nobody will raise 
„any objection, and if he raise any, it shall 
not beentertainable by the Court. Hence 
we have executed this agreement so that 
‘it may be of use in time of need. 

“Dated 18th February 1896.” 

Their Lordships would infer from that 
agreement that the parties to it or some of 
them had, although the family had sepa- 
‘rated, been carrying on some business 
jointly as partners. 

. Before the arbitrators -made their award 
Sheo Narain and his brother 
had agreed to reunite together, and they 
made an application to the arbitrators that 
two ‘shares should be dealt with in the 
‘award as one undivided share. Their Lord- 
‘ships quote para. 5 of the award which 
was made as showing what that application 
was., It is as follows:— 

~- (6) Outof the holders of atehe lots, Sheo 
‘Narain Rai, the former arbitrator, prepared 
“alot in his name, and another in. that of 
‘Nand’ ‘Lal Rai separately and gave different 
‘colours in “the. map in :accordanèe there- 
with.“ Now both these persons apply and 
make statement on .oath that both of them 
are joint in.the entire business connected 
with the village and Court and are joint 
in mess, that a single lot of the entire 
‘moveable and immoveable property may 
‘be drawn up for both of.them-at the time 
‘of partition or that both the lots may. be 
joined in one.and represented: by one colour 
and „that . subsequently’ both of them, ‘or 
their, heirs, will get-the entire moveable 
and immoveable family property : parti- 
‘tioned half and half either by mutual con- 
‘sent or through - Court, “when they will 
choose to do so. Hence, as desired. by both 
the persons, théir lots. were joined in one, 
bit. they will be nopreae ated by former 
colours." 

In compliance with that application” ‘the 
‘arbitrators allotted: to Sheo Narain and 


Nand Lal two.out of the eight shares which - 


they partitioned to She Narain and Nand Lal 
as one joint. share. The. arbitrators: made 
their. award on the 19th December 1896. 
“The. High Court and the Subordinate 
< Judge -came fo concurrent findings that 
Re award cee a spaan of the 


.: e. 
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plaintiffs-appellants 
. did agree to re-unite, and that they had 
‘agreed to re-unite before the arbitrators 


Nand Lal 


e (86 I. 0. 1925] 


joint family, In their Lordships’ opinion 
the joint family had ‘separated when they. 


„ agreed in 1892 that Sheo Narain should 


partition the joint property in eight shares, 
and that there was’ no’ agreement between ` 
the co-parceners to continue to be a-joint 
family. The question thus arises whether 


_Chhatarpal, his son Jag Pr pene and Ramjas 


ever agreed with Gajraj./Rai and his ‘son 
Gaya Prasad to re-unite as a joint family. 
It has been contended on behalf of the 
that those persons . 


made their award. If there was a re-unit- 
ing, it. was for the plaintiffs to prove it. 
In Balabux Ladhuram v. Rukhmabai (1), 


_it was distinctly held by the Board that . 


when co-parceners in a Mitakshara family 
had separated, an agreement to re-unite 
must be proved like any other fact, and 
that, if not proved, they remain separate. 

Some doubts were entertained as to the 
effect. of that decision and it was’ contended 
in Hari. Bakhsh v. Babu Lal (2), that it 
meant that when brothers who were co- 

parceners separated, their séparation neces- 
sarily involved that.the sons of one of 
those brothers had separated from eath’ 
other. .In* Hari ~ Bakhsh v. Babu Lal (2), 

the Board disposed of that ‘contention and 

pointed out’ what Lord Davey meant by 
the judgment of the Board ‘which he deli- 
vered in Balabux Ladhuram v, Rukhmabat 

(1) as to a re-uniting of a separated family. 

It was contended bythe plaintiffs before 

the Subordinate Judge, the.-High Court 

and this Board ‘that a~similar ‘application . 
to that which was successfully made to the 
arbitrators by Shéo Narain ‘and Nand-Eal 
was made to. the arbitrators by Chhatarpal 
Ramjas, Brijraj-ahd Gajraj Rai to ‘have 
three shares allotted’ to them -jointly : on 
the ground that they had:.re-united, but 
that -the. arbitrators. had not acceded .to 
their application , as Gajraj had not ap- 
‘peared before them: to join. in the applica- ` 
tion. Ifit ‘had been the-fact that they had 
re-united. and -that ‘they had made-the ap- 
plication, they could have applied to the 
Court when the award came- before the 


ER 30LA 130; 300. 725; 70. W.N. 642; 5 Bom, 
469; abar P. 0.4. 470 (P. C.) 

LE e 63 Ind. “Cas. 418; 51 I. A 163; 22 A. L. J; ‘254; 
34 M. L. T. 70; 1924) A L R. `(P. C) 126; 5 L. 92; 
28 ©. W. N: 953: 20 L. W. 406; (1924) M. W, N. 650; 
26 Bom. L. R. 1108: 47 M. L. J. 938; 51 C. lga; 11. 
O; 431; L. R. 5 A. (b. C.) 113; 10 Ọ. &a L., R, 1471 
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Court ,to be filed as a decree to send the 
award back: to the arbitrators so that they 
might make it comply with the agreement 
.of. thé parties. No such application was 
made to the Court. The Subordinate Judge 
stated in his judgment: — 

“I do not consider it is at all unlikely 
that'such a request was made (to the 
arbitrators) and Gajraj being absent and his 
personal ‘consent deemed necessary by the 
arbitrators in a matter of this kind, the 
request might have`been discarded.” 

. The Subordinate- J udge did not find that 
any such : request was, in fact, made to 
‘the arbitrators. One of the arbitrators was 


alive when the suit was being ` disposed -` 


of. by the Subordinate Judge and might 
have been able to remember whether such 
an: important. application was made to 
them ‘or not.. Ramjas, who is a plaintiff 


in this suit, swore that the application had “` 


been made: to the arbitrators. The High 


Court did not believe him or that any such . 


application had been made to the arbitra- 
tors. 
on, this: ‘question also said:— ` 


* Further, when about a -month later: 
(than the date-of ‘the award), namely, on, 


15th January, 1897, all the parties attended. 
at. the Court’ of:the Subordinate J udge to 
have the award made a decree of. Court, no 
request was made to the Court that ‘the 


.decree should: formally modify the award’: 


by. grouping “together into one lot ‘the 
shares of Chhatarpal Rai, 
and the brothers, Brijraj Rai and Gajraj Rai. 


Such an application (if. there had, in fact, 


béen a re-union) would not have been a con- 

tentious matter to which any of the owners of 

the other shares e would have raised an a ba 
tion;”: - 

The plaintiffs’ also relied upon the’ evi- 
dence of one Sukh Mangal that such an 
ap plication had -been made t to the arbitrators; 

-he-swore that in his presence Gajraj asked 
Brijraj-and:Ohhatarpal. if the three lots 
(shares) had been joint; and that they replied 
“owing to your illness the three lots had not 
been: made joint,” and that Gajraj then said -: 

‘we will-live jointly as heretofore’ and 
that Brijraj and Chhatarpal agreed. to` do 


so.:: The High Court did mot believe the. 
evidence of Sukh Mangal nor do their” 


Lordships believe it; and they do not believe 
that :any such application was made to. the 
arbitrators. - 


prove that after eeporenet iii a 


~ yas PRASAD mai Wi SINGARI, 


‘tore unite. 


The learned:J udges of the High Court 


Ram Jas Rai. 


.as Hindu co-parceners.. 


‘That: was all the. parol ‘evi- « 
dence upon. ‘which- the.. plaintiffs relied to: 
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Ramjas and Brijraj and Gajraj had agreed 
Swami Nath, the son of Ram 
Das; who attended the ‘arbitrators’ when 
they went to the villages, swore, that 
whereas‘ Nand Lal and Sheo Narain did 
ask the arbitrators to make one joint lot 
of their shares, neitner Chhatarpal, Ram 
Jas, Gajraj nor Brijraj ever made such a 
request. The High Court believed the 
evidence of Swami N ath, as do their Lord- 
ships. 

Their Lordships will now consider the 
other documentary evidence, but before 
doing so they may state that on the evi- 
dence in the record they have come tothe 
conclusion that the ‘members of the family, 


.who had moved from Sonchiaiya to Shikar- 


garh. and had’ lived there in one house 
carried‘ on business as partners, but not as 
co-parceners of a joint family, as money- 
lenders and in the cultivation of sir and 
khudkasht lands, and they ‘may observe that 
entries in khewats: and other similar village 
papers showing that the shares of co-owners 
have been ‘specific, afford by themselves 
no proof: that the owners were members 


ofa joint Mitakshara family or had sepa- 
‘rated. See Rewa .Prasad Sukal v. “Deo 
- Dutt Ram Sukal (3) which was an appeal 


from the Central Provinces ; and Nageshar 
Bakhsh Singh v. Ganesha (4) which was an ` 


-appeal from’ Oudh. Their’ Lordships will 
‘algo - observe 

‘ments . jointly., 
. taxes, income-tax` and such like payments 
“do not by themselves 
-parties making such payments were joint 


that in their opinion pay- 
of Government revenue, 


indicate that the 


or Separate; the ‘parties may have been 
carrying’ on business as partners and not 
For the-same rea- 
son the fact tliat mončy had-been lent on 
mortgages, or had been applied in the pur- 
chase of property, does not by itself indi- 
cate ‘that the money was or was not the 


‘separate money of Hindu co-parceners. 
‘The books of account of a joint family 
‘would, ` 


. if produced, show whether the 
moneys or payments had been advanced 


“or paid from a joint Hindu family fund 


or from a partnership fund. The fact that? 


- two or more Hindus had 2 Banking account 


91 I. A. 39; 27 O. 515; 2 Bom. L. R. 558; 7 Sar, 
ry J. 653;.4 O, W. N. 592; 14 Ind. Dec. (N. s.) 338 


56 Tnd. Qas, 308; 47,1. A. 57; 7 O. L. J. 48; 2 U; 

(P. O.) 37; 38 M. L. J. 521; 23 O. O. 1; 18 A. 
Bp 23 Bom. b. R. 596; 28 M. L. T. 5; 42'A. 368; 
1 W, 622 (P. O). 
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does not by itself prove that thé moneys `- 
received by. the-Bank wére moneys of a 
Hindu joint family or Hindus who were 
partners in farming or other business. Not 
one of the documents in this case which 
has been brought to the attention of their 
Lordships, proves either that the moneys 
mentioned were or were not the moneys 
of a joint Hindu family. The books of 
account of the joint family, if Chhatarpal, 
Jag Prasad, Ramjas, Brijraj, Gajraj were 
after the. separation of 1892 members of a 
joint family, have rtot been produced, and 
it was necessary for the plaintiffs’ case 
that they should have been produced and 
put in evidence. The books of account 
would have shown whether the accounts, 
which must have been kept, were the ac- 
counts of a joint family or of a partner- 
ship. The non- -production of any of those 
books of.account has not been satisfactorily 
explained by or on behalf of the plaintiffs, 
and their Lordships draw the inference that 
if they were produced théy would not sup- 
port the case of the plaintiffs. 

(Their Lordships’ then held on the 
evidence that there was no re-union of the 
family after partition, and dismissed the 
appeal with costs.—Ed. 

; dor dismissed. 

Solicitors for 
Francis and Horker.. 

' elicitor for the Respondent: —Mr. es 
8. Li. “Polak. 


BOMBAY HIGH COURT. 
‘Sxconp CIVIL APPEALS Nos. 196 AND 234 ° 
or 1923. * 
August.25, 1924. 
Present :—Sir Lallubhai Shah, Kr., Acting 

Chief Justice, and Mr: J ustice Kincaid. 

BALA RAMCHANDRA GANDBAVLE— 
PLAINTIFF—APPELLANT 
Versus 
DAULU RAMA KIRATSING—Dezrenpant 
— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 52—Lis 
pendens, doctrine of, applicability of—-Property trans- 
ferred before suit—Transferee, position of. 

Ona V. made a gift of certain land by a registered 
hae nent in favour*of his daughter R. who was put 

podsession of the. land. Subsequently, plaintiff 
ald a suit against V. for possession of the land. V. 
died during the pendency of the suit and R. was 
brought on the record as his legal representative, but 
before she was brought on the record she had sold 
' the land to defendant. The plaintiff's suit was decreed 





as against R. but he failed to get possession of the ° 


Jagd in execution of the decree from the defendant, 
and thereupon filed another -suit to recover pos- 
session of the land: ` .° 

; : 


BALA RAMOHANDRA GANDBAYVLE V. DAULU RAMA KIRATSING. 


the” Appellants: —Messrs. f 


(86 1.6, 1925) 


- Held, that the doctrine of tis Pendens. was not 
‘applicable to the case inasmuch asthe transfer which ‘ 
affected the plaintiff's right under the decree was the 
gift made by V. before the previous suit was brought, 
and the transfer made by R. after the previous suit 
was tiled was independent of the title of V. at the 
date of the suit. [p.126, bols. 1 & 2.] 


Second Appeals from. the decision of the | i 


First Class Subordinate Judge, A. P, 
Satara;'; in Appeal No, 329 of 1921, 
reversing a decree passed by 
Subordinate Judge at Islampur, in Oivil 
Suit No. 44 of 1920. 
Mr. H. B.:-Mandavle, for the Appellant 
Mr. A. G. Desai, for the Respondent. 


J UDGMENT.--These are two appeals ° 


the Joint ` 


arising out of two suits filed by the plain- ` 


tiffin respect of certain’ land and a house. 
As regards Appeal No. 1906 of 1923 which 


relates to the house both Courts have found: 


that the plaintiff's title is not proved and 


that his possession within twelve years prior ` 


to the date of the suit is not proved. It- 
is clear, therefore, that that appeal must 
fail. We confirm the decree of thé lower 
Appellate .Court and dismiss the appeal ' 
with costs. ~ 

As regards the land the facts are these. 


Vithu made a gift of thé land in 1910 by æ j 


registered document, and Vithu’s daughter 
Radha was in possession. of this property 
when, in January 1914, the present plaint- 
iff filed a suit against Vithu for: possession’ 


` 


~ 


of this very land. Vithu died during the `: 


pendency ‘of the suit, and Radha was ~- 


brought on the record as the legal repre- 
sentative of Vithu.. But before she was 
brought on the record, she sold the land 
to defendant No. 1. In that suit Bai Radha 


“did hot appear to contest the suit as the 


legal representative of .Vithu with the 
result, that an ex parte decree was. passed 
in favour of the plaintiff and against 
Vithu’s legal representative in respect of - 
this very:-land on November 30,1915. The 


possession of the land was. with the de- 


fendants under the alienation in their 
favour by Radha, The plaintiff apparently 
sought to get possession of this land under 
the decree in the suit of 1914, but he was 
resisted by the present defendants. On the 
application of the defendants his effort to 
get possession failed.. He then filed the pre-' 


sent suit for possession of the land against 


the defendants. 

The defendants in this suit claimed a title 
to this land through Bai. Radha who.acquir- - 
ed title.to it-under the gift made by-het 
father in 1910. ane defendants also claims 


a 


+ 
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ed to have been in possession of this land 


for over twelve years in ‘their own right 
adversely to the plaintiff. Both the Courts 
have found against. the plaintiff on the 
allegation that this land was given tothe 
mother and sister. of the plaintiff and 
Vithu for maintenance. That allegation of 
the plaintiff must, therefore, be left out of 
consideration. It is found that Vithu was 
the owner of this land, that he madea gift 
of it in 1910 and that the defendants have 
been -in possession through Bai Radha of 
this land. The finding of the lower Ap- 
‘pellate Court is that the plaintiff has not 
proved his possession within twelve years 
prior to the date of the suit, and even if 
the lower Courts were not satisfied that 
the defendants had been in possession for 
over twelve years adversely to the plaintiff, 
on this finding it is clear that the plaintiff 
cannot succeed, ; 

It is urged on bahalf of the plaintiff 
‘before us, as it was urged in the lower 
Appellate Court, ‘that in virtue of the 
decree in Suit No. 33 of 1914, his title to this 
land is established against Radha, and as 
the alienation ‘by Radha in favour of the 
present defendants was during the pend- 
ency of the suit, the right of the plaintiff 
under the decree in that suit‘is not affect- 
ed under s. 52 of the Transfer of Property 
Act. But when, the facts are clearly under- 
stood, it follows necessarily that the de- 
fendants do not seék in any way to pre- 
judice the right of the ‘plaintiff against 
Vithu which he got under the decree against 
his legal represéntative. But what they 
claim is the title which came into existence 
jong prior to this’ suit, namely, the 
title under the ‘gift by Vithu to his daugh- 
ter Radha. The, defendants really assert 
that. Vithu had&no title to the land at 
the date of the” suit. In the suit filed 
against him in 1911, Radha was joined 
only as the legal representative of Vithu; 
and the question as to whether Vithu’s 
title had passed on to Radha effectively 
before that suit was filed was not in question 
in that suit nor was it considered in that 
suit, Itis quite clear that the doctrine of lis 
pendens, as stated ins. 52 of the Transfer 
of Property Act, cannot apply to these 
facts. All that the section provides is that 
property cannot be transferred or otherwise 
dealt with by any party to the suit or 
proceedings go as to affect the rights of any 
ther- party thereto under any decree which 
may be made therein. Jn the first place, in 
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the present case, it is difficult to say that 
the alienation was by any party to the 
suit.” It was an alienation by Radha in her 
own right, and she was not a party to that 
suit in her own right. Even assuming that 
Radha having been joined as the legal 
representative of Vithu she was a party to 
that suit, it is clear under s. 52 that the right 
of the plaintiff under that decreeis not affec- 
ted on account of the transfer by Bai Radha. 
The transfer that affects the plaintiff's right 
under the decree is the gift before the suit 
of 1914, and the transfer by Radha after 
the suit .was filed is independent of the 
title of Vithu at the date of the suit. This 
appeal, therefore, fails, and must be dis- 
missed with costs. 
Z. K. ; Appeal dismissed: 


CALCUTTA HIGH COURT, 
CIL, Suir No. 24450F 1922, . 
November 17, 1924. 
Present:—Mr. Justice Page. 
CHIRANJILAL RAMLAL—Puaintiee 
š ae as versus 
B. N. Ry. Co., Lp.—Drrenpanrs. 
Limitation Act (IX of 1908), Sch. I, Art. 31, appli- 


cability of—Suit against carrier to recover d 
ae late Lacan Limitation: | r i 
“A'suit by a consignor against a Railway Com 
to. recover damages for late delivery of Good KA 
governed by Art. 31 of Sch. I to the Limitation Act 
which ‘applies; to all such cases whether the claim 
ae a prii or ex delicto, and whether the 
suit is by the -consignor or by the consi ; 
at is 5 y onsignee. [p. 129, 
. (Case-law discussed.) 

Mr. B. C. Ghose, for the Plaintiff. 

Mr. Surita, for the Defendants, 


JUDGMENT.—The decision of ‘this 
suit involves the construction of Art. 31 of 
the First.Schedule of the: Limitation Act 


, (IX of 1908). The material facts are simple 


and undisputed, On the 9th October 

the Bengal Nagpur Railway ete 
agreed to carry for the plaihtiff certain 
scan linzs from Lapanga o Charkhidhari 
on ‘he terms of Risk Note Form B. The 
plain iff duly delivered the scantlings to 
the first defendant, the B. N. Ry., Oo, at 
Lapanga Station and the goods were deg- 
patched therefrom as to 558 scantlings in 
wagon No. 2820- on -the 12th October 
1919 ahd as to 328 scantlings jn wagon 
No. 9656 on October ‘the 12th. Wagon 
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No. 2820 adiyod at Charkhidhari some- 
time in December 1919 and the goods 
therein were delivered to and accept- 
ed by the consignee Kooliram Dwarkadas. 
Notwithstanding repeated protests and de- 
mands by the plaintiff, however, the defend- 
` ants were not ready or willing to deliver the 
scantlings loaded in wagon No. 


goods.had been sent to Charkhidhari was 
received by the plaintiff. The plaintiff 
thereupon informed the defendants that he 
refused to take délivery of the scantlings 
as, they, had not been. delivered within. a 
reasonable time, and had become useless 
to him.’ Thereafter the goods were sold by 
the defendants, and the proceeds, after 
deducting the expenses in connection with 
the carriage, are being held to the use of 
the plaintiff. At the trial it was agreed 
between the parties that delivery of all 
these scantlings Gught to have been made 
not later than the-month of December 1919. 
On the 29th July 1922, the plaintiff com- 
menced the present proceedings in which 
he claimed damages for non-delivery of the 
scantlings in wagon No. 9656. At the trial 
“he abandoned the claim against the Bombay 
Baroda and Central India Ry., Co; but con- 
tinued the suit against the B. N. Ry., Co., 


with whom the. contract- of carriage had. 


been made,, The B.N. Ry., Co., contended 
that Arti“ 31 was applicable to the plaint- 
iff's claim and that the suit which had not 
been commenced. within, a year after 
December 1919 was barred by limitation. 
On the other hand, the plaintiff urged that 


Art, 115 was applicable and that the suit. 


was launched in time. In support of his 
contention Mr. B. ©. Ghose on behalf of the 
plaintiff relied upon the following observa- 


the course of his judgment in Radha Sham 
Basak v. Secretary of. State for India. (1). 
His Lordship; said :“‘Article 31 applied to 
suits against, the carrier for compensation 


for non-delivery of . or delay in. delivering - 
the goods and the „time for suit is‘ one! year . 


ftom the ‘time when. the goods ought to 
be” delivered.. I think. this- Article has 


no. application, In. the first. place this. 


Article seems. to. contemplate a suit by the 
party who is entitled to the delivery, name- 
ly, the consignee. ... - Apart from ‘this 
consideration, however, I think this’is a 


case of breach of a written contract and. 


(1) 3 4 Ind, Cas. ae NON NG, 
N. 790; 33. Ly 354 
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9656 until | 
the 3rd March 1921, when notice that the 


bole sr d 
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Art. 115 of the Schedule governs the case.- 


It was so held in a similar case of Mohan- ` 
sing Chawan v. Henry Conder (2) which 
was followed by Chief Justice Garth and | 
Wilson, J., in the case of Danmull v. British. 
If : 
the propositions of law thus.enunciated are > 


India Steam Navigation.-Company -(3).” 


4 


correct it is admitted that, the defence of- 


limitation ‘fails. The question which I 


have. to determine is whether or not this. 


statément of the law is well-founded. Article.. 


31 provides 
pensation for non-delivery of- or delay in 


“against a carrier for com- | 


délivering goods when the’ goods ought to 


be delivered one year.’ 


- In considering what is the meaning whieh: l 


is to be attributed to the terms used in 


Art. 31 it is necessary to bear in mind that f 


there is considerable judicial authority in 
support of the view that Arts. 


30 and 31. 


relate only to claims which are not founded ° 


on contract and arise ex delicto, and are not 


applicableto claims ex contractu ‘see British . 
India Steam Navigation Co. v. Hajee Maho- - 


med sack & Co. (4) per Chief Justice and 
Innes, J., Danmull v. British India Steam 
‘Navigation Company (3) per Garth, ©. J., 

Great -Indian Peniisula Railway Co. v. 


Raisett Chandmull (5) and Jaldu Venkata-. 
subba Rao v. Asiatic Steam Navigation Co.. 


(6) per Seshagiri Ayyar, J.] The founda- 
tion of the. doctrine appears to be that 


“although it is not easy to give a logical. 
explanation for the arrangement of the. 


articles in the Limitation Act it seems clear 


from their grouping and from the position of . 
the residuar y articles that compensation for | 
tortsis provided for separately from compenh-, 


sation for breaches of contract. I feel no hesi- 


tation, therefore, in holding that Ait. 31 does, 


tions passed by. Digambar Chatterjee, J. in: not relate to claims arising 5 from contracts.” 


oe 


[Per Seshagiri Ayyar, J., Jaldu Venkata~" 
subba Rao v. Asiatic Steam Na avigation Go. ' 


(6).] With great respect I can find no 


warrant for such a doctrine in the language . 


in which the article is couched, and, I 


agree with Farran, J., that “the position’ 
of the Article in the Schedule is to my mind’ 


a most fallacious guide.: In part TV of the’ 
Schedule claims arising out of contract and 
claims arising 9 gut of tort are mixed together 


(2) 7B 478; 8 Ind. Jur. 98; ee tee (N.- a) =. 

(3) 12 C. 477; 6-Ind. Dec. (xN. 8.) 3 

(4) 3M. 107 at p. 110; 1. Ind.. Dees (N. 8.) 631, 

(5) 19 B. 165 at p. 188; 10 1nd. Dec. . A 112, 

(8). 30 Ind. Cas: na 39 M. 1 atp 9 M. Led 
a 2 L. W., 805;- 18 M. L.-T.. 236; Fists) Mow, oN, 
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“and certainly a claim under Art. 31 is much 
-more naturally based upon. contract than 
-upon tort: Great Indian. Peninsula Railway. 


Co. v. Raisett Chandmull (5). In my 
opinion, the Legislature by enacting Arts. 30 


- and 31 intended to limit the period within 


which suits‘of the nature indicated in the 
articles must be commenced against carriers,- 
having regard to the special disadvantages 
under which carriers labour in resisting 
stale claims. I can see no ground for 
placing a limited . construction upon the 
language used.in these articles, and, in 
my opinion, Art. 31 applies whether the 
claims in such suits arise ex. contractu or 
ex delicto: In my. opinion,:.the weight .of 


. authority.has always been in favour of fhe 


interpretation. which I am disposed to give 
to the provisions ‘of these articles [Great 
Indian Peninsula Railway Co. v. Raisett 
Chandmull (5), and- Haji Ajam Goolam 
Hoosein v. Bombay and Persia Steam Navi- 


- gation Co, (7)], but the intention of the 


Legislature became manifest after the enact- 
‘ment of Act X of 1899.” By s. 3 of that 
‘Act the: words “non-delivery of or” were 
added to Art. 31 which before this amend- 
‘ment had been referable only'tó claims in 
respect of delay in delivering goods. Digam- 
bar Uatterjee, J., in support of the construc- 
tion which he put upon Art. 31 refers to the 
cases of Mohansingh Chawan v. Henry 
Conder (2) and Danmull v. British India 
Steam Navigation Company (3), but these 


` eases were decided: before Act X of .1899 


became: law, and, while no doubt they 
were: correctly decided having regard, to 
the provisions of Art. 31 as:it then stood, in 
my opinion, after the enactment of Act X of- 
1899- these cases can no longer be regarded 
as authorities for the proposition that Art. 
115, and- not Art. 31, is applicable to claims 
against a carrier for compensation for the 
non-delivery of.goods which he has. under- 
taken to carry. With great respect to_ 
Digambar Chatterjee, J., to so hold would 
be not only. to turn counter to the current of 
recent judicial decisions but to fail to give 


. effect to the express language used in Art. 


31 [see-Haji Ajam Goolam Hoosein. v. 
Bombay and Persia Steam Navigation Co. 
(7), Indian General Navigation & Ry. . Co. 
v. Nanda Lal -Banik (8), Great Indian 


Peninsula Ry. Co, v. Ganpat Rat (9) and- 


(7) 26 B. 562 at p. 570; 4 Bom. L. R. 447, 
(8) 3 Ind..Cas. 469; 13 O. W. N. 85 
gp 10 Ind. Cas. 122; 33 A, 544 


le 
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Mutsaddi Lal v. B. B. & C. I. Ry. Co. (10)] 
The plaintiff further contended, upon the 
authority of the above. case, that Art. 31 
“seems to contemplate a suit by the party 
who is entitled to the delivery namely, ‘the 
consignee.” Itisto be observed that the 
learned ‘Judge cites no authority and ad- 
duces no reasons in support of this pro- 
position. Counsel for the plaintiff, however, 
urged that Art. 31: should be tleemed io 
refer to the person who alone is entitled 
to take delivery, that is, the consignee, but, 
in my opinion, there is no substance in this 
contention. No such limitation is to be 
found in the language used, and, in my 
opinion, the Legislaturein enacting Art. 
31 was not minded to discriminate between 
"a suit. brought by a consignor and a similar 
suit brought by aconsignee—either of whom 
may suffer damage by reason of the failure 
of the carrier to deliver—but thereby in- 
tended to lessen the special difficulties to 
which carriers are exposed in investigating 
long deferred claims made against them in 
respect of the non-delivery of goods which 
they have undertaken to carry. The deci- 
sion of thè Court in Radha Sham Basak v. 
Secretary of State for India (1), to which 
Beachcroft, J., and Chatterjee, J. were 
parties may, I think, be supported on the 
ground that in that case no evidence was 
adduced to prove when the goods ought to 
have been delivered: but, in my opinion, 
the: propositions of law laid down by 
Chatterjee, J., upon which the plaintiff 
relies, are not well-founded, For the above 
reasons with all due deference I am wnable 
to. hold that Art. 115 is referable to the 
claim in the present case. It is unneces- 
sary for me in this case to consider under 
what circumstances, ifany, Article 49 of the 
Limitation Act may be relied upon in cases 
to which Art. 30 or 31 is in applicable 
[Essoo Bhayaji v. Steamship “Savitri” (11) 
and: Jaldu.Venkatasubba Rao v. Asiatic 
Steam Navigation Co. (6)].. In my opinion 
the period within which it was incumbent 
upon the plaintff to commence proceedings 
to enforce his claim was determined by 
Art.31. The suit, therefore is barred 
by limitation and must be dismissed with 
costs on scale No. 2 including reserved 
costs. | . 
Be Kis Suit dismissed, 
(10) 58 Ind, Cas. 547; 42 A. 390;2 U. P, L. R, (A) 
7418 A. L. J. 377, 
(11) 11 B: 133;6 Ind. Dec. (N, s.) 88. 


180 
ALLAHABAD HIGH COURT. 
Srconp CIVIL APPEAL No. 1515 oF 1924, 
December 23, 1924. 
Present:—Mr. Justice Lindsay and 
7 Mr. Justice Kanhaiya Lal. 
SHEOPUJAN MISRA AND ANOTHER— 
PLAINTIFFS—-APPELLANTS 
VETSUS 
MAHNGU RAI AND ÓTHERS—DEFENDANTS— 
: » RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 10—-Sale- 
deed, registration of, in one district—-Information 
sent to another district—Pre-empion suit—Limitation, 
commencement of. > 

Only a very small portion of the property comprised 
in a sale-deed was situated’ in the district in which 
it was registered. The rest of the property was 
situated in another district and the registration office 
of that district was informed of the registration of 


the sale-deed and an entry to that effect was made by’ 


the Sub-Registrar in his registers more than a month 
after the registration of the sale-deed. In a suit for 
pre-emption: a 

: Held, that the limitation forthe suit commenced to 
run from the date of the registration of the sale-deed 
and not from the date on which the entry in thé regis- 
ter was made by tho Sub-Registrar of the district in 
which the bulk of the property was situated. 


. Second appeal from a decree of the Dis- 
trict Judge, Ghazipur, confirming that 
of the Additional Subordinate Judge, 
Ballia. i l . 

Mr. K. Verma, for the Appellants. 


JUDGMENT.—This case has been de- 
cided by both the Courts below on‘a ques- 
tion of limitation. The finding of both the 
Courts is that the suit was filed beyond 
_time, that is tosay, more than one year 
beyond the date of the registration of the 
gale-deed, ` l 

_ The sale-deed wes registered at Ghazipur 
on the 6th of October 1921. Only a very 
small portion of the property comprised 
in the'deed was situated in Ghazipur. 
The rest of the property is situated in 
Ballia. 

After registration at Ghazipur, the re- 
gistration office at Ballia was informed of 
the registration and-an entry was made by 
the Sub-Registrar of Ballia in his register 
on the 24th of November 1921. < 

The plaintiffs-pre-emptors argued that 
limitation ran only fromthe 24th of Novem- 

e ber, 1921, that is to say, the date on which 


the entry was made in the Ballia register, . 


but we think both the Courts below were 
quite right in holding that limitation began 
to run from the 6th of October, 1921. That 
undoubtedly was the date on which the 
* sale-deed wasegistered. The case may be 


one of great hardship to the plaintificap- 
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.pellants but we have no doubt that the law 
has been correctly interpreted. We dismiss 
the appeal under O. XLI, r. 11, C. P. 
c, | 


Z. K. Appeal dismissed. 


CALCUTTA HIGH COURT.. 
AIPEALS FROM ORIGINAL DECREES 
Nos. 75 AND 78 or 1920. 
August 18, 1924. in, 
Present:—Justice Sir N. R. Chatterjea, Kr., 
; and Mr. Justice Graham. 
DINA NATH SAHA ROY AND oTHERS— 
PLAINTIFFS~~APPELLANTS 
` VETSUS 
JADU NATH BISWAS AND OTHERS— ` 


DEFENDANTS—RESPONDENTS. 

Estates Partition Act (V B. C. of 1897), `s. 99, 
principles underlying—--“Portion” of estate, meaning 
of—Limitation Act (IX. of 1908), construction of— 
Suspension of time. E eS 
. The principle enunciated in s.99 of the Estátes 
Partition Act, merely follows the well-recognised 
principle, namely, that an encumbrance of an un- 
divided share of an estate is transferred to the lands 
allotted to the share of the person who created the 
encumbrance on a partition with his co-sharers, 
[p. 134, col. 2.] 

The “portion” of. the estate in the section is 
wide enough to include a case where a .co-sharer’s 
share in any definite plots of land_included in a joint 
estate is let out. [ibid.] . 

Joy Sankari Gupta v. Bharat Chandra Bardhan, 26 
C. 434; 30. W. N. 209; 13 Ind. Dec. (N. s.) 880, fol- 
lowed. are . 

Brojonath Saha x; Dines Chandra Neogi, 30 Ind. Cas, 
418; 21 O. L. J. 599; referred to. 5 ; 

Subject to the exemptions, exclusions, mode of coms 
putation, and the excusing of delay, etc, which are 
provided inthe Limitation Act, the language of the 
third column of the First Schedule should be so inter- 
preted as to carry out the true intention of the Legis- 
lature, that is to say, by dating the cause of action 
froma date when the remedy is available to the 
party. This is a rule of construction and not a rule of 
law. [p. 133, col. 2.] : 

Muthu Korakki Chetty v. Mahamad Madar Ammal, 
54 Ind. Cas. 66; 43 M. 185; 26 M. L. T. 459; 38 M. L. J. 
1, followed, 

Appeals against a.decree of the Sub- 
ordinate Judge, Second Court, Faridpore,. 
dated the 23rd December 1919. À 

Dr. Sarat Chandra Basak and Babus Hari 
Narain Roy Chowdhury and Prokash Chan- 
dra Majumdar, for the Appellants in Appeal 
No. 75. ` 

Babus Ram Chandra Majumdar, Abinash 
Chandra Guha and Shib Chandra Palit, 
for the Respondents in Appeal No, 76. 
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: JUDGMENT.—These. appeals arise 
out of a suit for possession of an undivided 
one-fourth share of three villages appertain- 
ing to Estate No. 6572 in putni and sadar 
putni rights, ` . 

It appears that two persons Nilkant and 
Umakant who were propriefors of a 19 
gundas and odd share in Touzi No. 4515 
let out their share in 20 villages in putni 
to. plaintiffs’ predecessor at a jama of 
Rs. 142-8-0 on’ the 32nd Sraban 1272. All 
these 20 villages are situate. on the west 
bank of the river Ghagar. Subsequently on 


the 23rd Bysack 1281 (5th May 1874) they - 


granted a sadar putni . in respect of one- 
fourth of their 19 gundas aùd odd share 
in all the mouzas of the estate including 
the 20 villages (which had been previously 
granted in putnz) ata rent of Rs. 25 to the 
“plaintiffs, On the next day (24th Bysack 
1281—6th May 1874) an ekrar was executed 
between the lessors and-the lessees by 
_which, it was agreed that the plaintiffs (the 
lessees) would remain in possession of 19 
gundas and odd share of all lands in the. 
mouzas and kismats (in the 20 villages) and 
an additional Mouza Kusla on the west bank 


of the river Ghagar in their putni and. 


sadar putni rights, and that the lessors 
would possess the remaining mouzas to 
the east ofthe river. Out of the 19 gun- 
das and odd share which belonged to Nil- 
kant and Umakant, 15 gundas were sold 
at auction and purchased by one Nanda_ 
Kumar, who again sold the same to one 
Iswar Chandra, husband of Rashmoni and 
the predecessors of defendants Nos. 11-25. 
After the purchase by Iswar, there was an- 
other ekrar, dated 27th August 1890, bet- 
ween him-and the plaintiffs by which the. 
‘first ekrar was confirmed; -and the plaintiffs 
-were in possession of the 21 mouza on the 
west bank of the river on payment of rent. 
Subsequently, however, Iswar Chandra on 
the Kartick 1297 (31st October 1890) granted 
a sadar putni of his 15 gundas share of all 
the lands on both banks of the river to the 
‘ predecessors of defendants Nos. 1 to 10. 

` In 1905 the parent estate- (No. 4515) con- 
sisting of- 63 villages was partitioned under 
the Estates Partition Act into 28 separate 
estates of which Estate No. 6572 represents 
the 15 gundas share of Iswar. Four out of the 
68 villageg were allotted to Estate No. 6572 
—three, viz, Dharapasail, Patiljhapra and 
Chota Dumaria on the east bank, and the 
fourth Majbari_ on the west bank of the 
fiver, On the 27th December 1905 the de- 
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fendants Nos. 1 to 10 settled 631 bighas of 
Majbari with one Chandra Kumar Mooker-~ 
jee and Lalit Mohun Mookerjee. The plain- 
tiffs allege that they took possession of the 


-whole 631 bighas of Majbari and its kismats 


but that in the settlement proceedings al- 
though the entire lands were at first re- 
corded in their names, as a result of a 
dispute raised by Chandra Kumar and 
Lalit Mohun only 36 bighas were recorded 
in the names of the plaintiffs and the re- 
maining lands were recorded in the names 
of the latter, and being accordingly dis- 
possessed they brought Suit No. 3 of 1913 
for declaration of their putni and sadar 
putni rights to the entire 631 b ghas of 
lands of Majbari. The suit was decreed on 
the 15th July 1913, the Court holding that 
Mouza Majbari had been allotted to the 
lessor of the plaintiffs, and relied upon the 
sadar putni~putta of 1281 read with the 
ekrarnama. The defendants in that suit 
appealed, and on appeal the decree of the 
Trial Court was confirmed on the 3rd July 
1914. Then a second appeal was preferred 
by the said defendants and while the second 
appeal was pending the present suit wag 
instituted in respect of 283 bighas being 
the difference between 914 bighas (to which 
the plaintiffs’ lessors were entitled) and 631 
bighas for which the plaintiffs obtained a 
decree in Suit No. 3 of 1912. The present 
suit was instituted on the 14th April 1917. 
On the 28th August 1918 the second appeal 
to the High Court was allowed. The ma- 
terial portion of the judgment of the High 
Court is as follows :— 

“It is now undisputed that the estate wag . 
held in common tenancy. The proprietors 
of the 19 gundas share in it had given a 
portion of their share in ‘sadar putni' to 
the plaintiffs or their predecessors, and it 
follows that after the partition the tenure 
held good as regards the lands finally al- 
lotted to the share of such proprietors or 
their successors and only to such lands. 
That is to say, the interests of the plaintiffs 
in 20 of the 21 mouwzas, that were the sub- 
ject of the “sadar putni, have, been exting~ 
uished and the tenure holds good as re- 
gards the four .mouzas allotted to this 
share. Before the partition a portion only 
of the 19 gundas share was, as has just 
been observed, subject to the ‘sadar putni’ 
since it appears that the 21 mouzas were 
a portion only of the undiyided estate, 
Plaintiffs have, therefore, a right to a share 
of the rents of the above-mentioned fous 


= 


~ 


_mouzas but 
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-the extent of that share 
we do not at present know., All that can 
be said is that they have a ‘sadar putni’ 
interest to some unascertained extent in the 
four mouzas allotted to their landlords. 
The claim that they have put forward toan 
exclusive interest in one’portion of this 
area, a portion of their own selection, is 
unfounded and in allowing it the Courts 
below have taken an incorrect view of the 


. law. 


“ “The plaintiffs appear to have relied in the 
Courts below only on s. 99 of the Estates 
Partition Act and it ison that basis that 
they have obtained their defence. But it 
las been argued in this Court that they 


can also rely on the terms. of the contract - 


under which they held this ‘sadar putni, 
since, that contract gave them the said 
interest in mouzas situated tothe west of 
the river. This contract, however, in. so 
far as it fixed the particular lands that 
were to be subject to 
éxtinguished by the partition and by the 
operation ofs. 99 of the Estates Partition 
Act and the contract cannot assist the 
plaintiff in securing an interest. in any 
particular Jand in the new estate.” 

On the 30th August 1918, the learned 
Judges'in view of certain statements and 
arguments, made a declaration that.” the 
plaintiffs are eńtitled to one-furth undivided 
share of the lands in dispute and to joint 
possession thereof with defendants Nos. 3 to 
8.” Thereupon the plaintiffs applied for 
amendment of the plaint in the present suit 
on the. 13th January 1919 by claiming one- 
fourthshare in the three villages on the east 
bank ofthe river. The amendment was allow- 
edonthe 24th April1919, butatthehearingof 
suit the Court below held that the claim 
in excess of 283 bighas (originally claimed 

in ths suit) was barred by limitation, and 
accordingly gave a decree for only 1 anna 
10 gunds 2 karas and odd share of the 3 
villages i in sadar putni right. 

The plaintiffs have preferred Appeal No. 
75 of 1920, and.the defendants are appel- 
lants in No. 78 of 1920. The main question 
for consideration if both the appeals is 
whether the amended claim is barred 
by limitation. Ifthe amendment was pro- 
perly allowed, the claim would not be barred, 
and the question, therefore, is whether the 
amendment was properly allowed. Now 
at the date when the present suit was 
instituted the plaintiffs 
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‘observed :—‘ There 


had obtained a’ 
decree in their favour j in yeepect of 693, 
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bighas of land of-Majbari, both in the 
Trial Court and-in the Court of Appeal (in 
Suit No 3 of 1912). So long as that decree 
was not set aside they could not sue for 
lands in the three other villages. The 
Court in second appeal in that suit held 
on the 28th and 30th August 1918, that the 
ekrars had become inoper rative by ihe parti- 
tion, and the plaintiffs then applied for 
amendment on the 13th January 1919 by 


claiming the lands of the three villages on 


the east bank of the river. 


The plaintiffs rely upon the principles of 
suspension of time which has been laid 
down in some cases. The question of 
suspension of the period of limitation is one 
upon which the authorities do not seem to 
be uniform. In the well-known case of 


Ranee Surno Moyee v. Shoshee Mokhee Bur- , 


monia (1) the Judicial Committee in de- 
termining whether the cause of action 
accrued with reference to s. 32, Act X of 
1859,at the end of each Fasli year when 
the rent became due, or at the date of the 
decree reversing the auction sale of the 
putni taluk belonging to the zemindar, de- 
cided in favour of the latter date That, there- 
fore, was a case in which the question was 
when did the cause of action arise for the 
suit, and it was not really a case of suspen- 
sion of the period of limitation. The case 
of Hukum Chand Boid v. Pirthi Chand Lal 
Chowdhury (2) is also not a case of suspen- 
sion of the period of limitation. Their 
Lordships held that the sale had not 
become final and conclusive; in other 
words, for the purpose of the question “of 
limitation the sale had not become absolute, 
On the other hand in'the case of Soni Ram 

y. Kanhaiya Lal (8) where there was a 
fasion of the interests of the’ mortgagor 


and the mortgagee for a certain period, and ` 


it was ‘contended that limitation was sus- 
pended for that period, their Lordships 
is nothing in Act 
XV of 1877 which would justify this 
Board in holding that, once that period ‘of 
limitation had begun to runin this case, it 


. (1) 12 M. I. A. aa ? B.L. R. P06.) 10; 11 W. R. 
(P. C.) 5; 2 Sar. P. O. J. 424; 2 Suth. P. ©, J. 173; 20 D, 
R- 331; "1 Ind. Dec. (N. s.) 489. 

(2) 50 Ind. Cas, 44; 46 0. 670; 23 o. W. N. 721; 
17'A. l. J. 514; 36 M. L. J. 557: 21 Bom. L.R. 632; 
(1919) M. W. N. 258; Ma O. L. J. 71; 26 M. L. T. 131; 10 
L. W. 416 (P. C.). 

(3) 19 Ind. Gas, 291; 35 A. 227; 17 O. W. N. 605; 13 

ML T. 437; 11 A. L. J. 389; (1913) M. W. N. 470: 17 
D L. J. 488; "15 Bom. L. R R. 489; 25M, L. J. 13); 40 L 
A, TA (P. G). 
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‘could be suspended, . Their Lordships 


consider that if they were to hold that by ` 


-reason of the fasion -of interests between 
1833 and 1898 the period of limitation was 
suspended, they would—this not being’a 
suit to which the proviso td s. 9 of Act 
XV. of 1887 applies—be deciding contrary 
tothe express enactment. of that section 
that ‘when onca tims has begun to run no 
subsequent disability or inability-to sue 
stops it.” But in the case of Lakhan 
Chunder Sen v. Madhusdan.Sen (4) this Court 
acting upon the principle of the cases of 
Ranee Surno Moyee v. Shoshee Mokhee Bur- 
monia (1) and Prannath Roy Chowdry 
v. Roogea Bugum (5) held that the plaint- 
iffs right to bring ‘an ‘action was 
suspended for a certain period. The 
*decision of this Court was approved by 
the Judicial Committee in: the case of 
Nirtyamoni Dasi v. Lakhan Chunder Sen 
(6). In that case two out of three brothers 
were dispossessed of their share’ in certain 
properties by the third brother. One of 
the brothers who were dispossessed brought 
a suit for recovery of possession of his 
share as against the othertwo brothers as 
defendants. One of the defendants support- 
.ed the plaintiff, and set up his, own right 
to one-third share in the property. It 
appears that an issue was raised as between 
the co-defendants as to whether the defend- 
ant 
. entitled to a certain share. The Court 

actually passed a decree not-only in favour 

ofthe plaintiff but also declared that the 

defendant had one-third share. On appeal 

the decree of the Trial Court, in favour of 
the plaintiff was ‘upheld, but was set aside 
so ‘far asthe defendant was concerned. It 
was in these circumstances that this Court 
and the Judicial Committee -held that 
limitation was suspended from the date of 


/ 


the decree of the First Court’ to the date ` 


when that decree was set aside ôn appeal. 
The Judicial Committee observed as follows: 
— Limitation would no doubt run against 
them from that time.. But it would equally 
without doubt remain in suspense ‘whilst the 
plaintiffs were bona fide- litigating for 
their rights ina Court of Justice. They 


ma 35 0.209; 70. L. 5.59; 3M. L. T 99; 120. W. 
N. 326. e : 
TG) 7 M. L A. 393; 4 W. R. (P. ©.) 37; 1 Suth. P. G. 
J. 367; 1 Sar. P. C. J. 692; 19 E. R. 33L 
(6) 33 Ind. Cas- 452; 43 O. 660; 20 O. W, N. 522; 30 
M, L.J. 529; (1916) M. W. N. 332; 3:L. W. 471; 
18 ae L. R. 418; 940. L. J. 1; 20 ML. T. 10 
Ee 2 8 
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had in the suit of 1898 before Mr, Justice 
Henderson associated themselves with the 
plaintiffs in that action and had asked for 
an adjudication in those proceedings of 
their rights. A distinctissue was framed in 
respect of their claim, to which no objection 
seems to have been made by the appellant... 
...LE was an effective decree made by a com- 


-petent Court, and was capable of being 


enforced until set aside. Admittedly, if the 
period during which the plaintiffs were 
litigating for their rights is deducted, their 
present suit isin time. Their Lordships 
are of opinion that the plea of limitation 
was rightly overruled by the High Court.” 
A Full Bench ofthe Madras High Court in 
the case of Muthu Korakki Chetty v. 
Mahamad Madar Ammal (7) considered the 
decisions of the Judicial Committee on the 
question of suspension of limitation and one 
of the learned Judges (Seshagiri Ayyar, J.) 
observed :—‘“I'he true rule deducible from 
these various decisions of the Judicial Com- 
mittee is this. That subject to the exemp- 
tions, exclusion, mode of computation and 
the excusing of delay, ete., which are pro- 
vided in the Limitation Act, the language 
of the third column of the First Schedule 
should be so interpreted as to carry out the 
true interition of the Legislature, that is to 
say, by dating the cause of action from a 
date when thé remedy is available to the 
party. This isarule of construction and 
not a rule of law. I would answer the 
reference as above. leaving each case to be 
dealt with in the light of these observations.” 


It is contended on behalf of the defend- 
ants that the decision of the High Court 
did not give rise to any new right, it mere- 
ly declared what effect the partition had 
upon the rights of the parties, and that it 
was open to the plaintiffs, and in fact they 
were bound, to claim according to the result 
of the partition, in the sunit of 1912 as well 
as in the present suit at any rate in the 
alternative. No doubt if they had brought 
the suits upon the result of the partition, 
no question of limitation would have arisen 
but they obtained a decree in twe Couits. 
The question is, could they, when they ° 
brought the present suit, claim on the basis 
ôf the partition while that decree stood 
unreversed Such a claim (until that decree 
was set aside) would have been infructuous, 


(7) 54 Ind. Cas, 68; 43 M. 185; 26 M, L. T. 459; 28 
M. L. J. 1 e j = 
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in Bassu Kuar v. Dhum Singh (8), Lord Hob- 

house observed :—"It would bean incon- 

venient state of the law if it were found 

necessary for a man to institute a perfectly 

-- vain litigation under peril of losing his 
‘property if he does not.” 

It is contended by 54 learned Pleader 
for. the defendants that the partition was 
sanctioned, by the Commissioner on the Ist 
‘February 1905 and the Collector began to 
‘deliver possession to the sharers according 
‘to the partition from the 25th May 1905 (or 
18th June 1905) so that the co-sharers were 
entitled to the respective allotments from 
‘the lst February 1905, at any rate from the 
25th May or 18th June 1905; that if time 
‘runs from the lst February 1905, then the 
suit was barred on the 14th April 1917 when 
it was instituted and was in time if time 
ran from the 25th May 1905, but was barred 
on the 13th January 1919 when the applica- 
tion for amendment was made. It is urged 
that the cause of action for the suit arose 
when the partition was sanctioned by the 
Commissioner, at any rate, when possession 
was delivered, and no new cause of action 
accrued by reason of the decision of the 
High Court: there was no question of posses- 
sion and dispossession, because the plaintiffs 
‘were never in possession of any lands to 
the east of the river. That is so, but the 
delivery of possession in the partition pro- 
ceedings among the proprietors ‘did not 
disturb the actual possession of the plaint- 
iffs in the Majbari lands. It was only 
when the Record-of-Rights.recorded the 
names of Chandra and Lalit that disposses- 
sion of the plaintiffs took place. Theretpon 
they brought the suit of 1912 anda com- 
petent Court gave them a decree (though 
subsequently held to be erroneous by the 
High Court), and so long as that decree was 
in force the plaintiffs could not sue for 
the lands in the three villages on the basis 
of the partition. 

If is further contended that the plaintiffs 
ought not to have been allowed to amend 
the plaint because after the partition the 
claim in the previous suit cannot be said 
to have been a bona fide one. But it is 
“difficult to hold that it was not bona fide 
when two Courts concur in decreeing the 
claim although fhe final Court of Appeal 
held the decree to be erroneus. 

.If the period between the date of the 
-institution of the suit of 1912 and the date 


@) IL A.47; 15 L A. 211; 5 Sar. P., St 260; 12 
Int Jur 450; 6 Ind. Dee. (5. 8.) 453.(B,C.), 
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of the decree of the High Court in second 
appeal, viz., 28th August 1918, be deducted, 
the. amended claim would be in time. -We f 
are accordingly of opinion that the suit is 
not barred by limitation. 

In Appeal No, 78 another contention is 


- raised on behalf of the defendants, viz., that 


s. 99 of the Partition Act has no application 

to the present case as-that section applies 

only to cases where “the proprietor of an. 
estate held in common tenancy” ; 

has given hisshareor portion thereof in 

putni or other tenure or on lease and not . 
as here, to cases where a specific portion of ` 
the estate is let out in putni. 
first place the putni lease to the plaintiffs 
was in respect of 19 gundas and odd un- 
divided share, though by a subsequent ekrar 


they were to hold certain specific mouzas® 


on the west bank of the river. In the next 
place, the question whether s, 99 is applicable 
tothe present case is res judicata between 
the parties by reason of the decision inthe 
suit of 1912 as pointed out by the Court 
below. Lastly the words used are com- 
prehensive enough to cover a case like the 
present, Theconstruction ofthe section as 
pointed out in the case of Joy Sankari 
Gupta v. Bharat Chandra Bardhan (9) is 
not quite free from doubt. But the principle 
enunciated in the section merely follows 
the well-recognised principle, namely, ‘that 
an encumbrance, of an undivided share of 
an estate is transferred to the lands allotted 
to the share ofthe person-who created the 
encumbrance on a partition with his co- 
sharers. The view put forward on behalf 
of the defendants was taken by Mr. Justice. 
Rampini in the case cited above but ‘he 
was overruled by the Court of Appeal.: The 
learned Judges; Maclean, C. J. and Banerjee, 
J., observed as follows — ‘One reason 
urged in support of this view is that s. 128* 
applies only to a case in which ‘a share or 
a portion of a share,’ that is an aliquot part 
of a share, is let out, and that it does not 
apply to a case like the present in which the 
share ofthe lessor in certain definite plots 
of land is let out. The words ‘portion of 
a share’ in the section are, however, wide 
enough . to include acase like the present, 
a co-owner's sharé in any definite plots of 
land includedin a joint estate being as 
much ‘a portion of ashare’ as an aliquot part 
of ashare is, though the illustrations to the © 


wane 26 ©. 434; 30. W.N. ‘209; 13 Ind. Dec. (x. s.) 
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section no doubt lend support to the opposite 
view.” That principle was -also` followed 
in the case of Brojonath Saha v. Dines 
Chandra Neogi (10) and in the unreported 
cases, Appeals from Original Decrees Nos. 229 
and 278 of 1915 decided on the 28th June 

The learned Pleader for the defendants 
. relied upon the cases of Hriday Nath 
Shaha v. Mcohobutenessa Bibee (11), Abdul 
Latif Meah v. Amanaddi, Patwari (12) 
Nogendra Mohan Ray v. Pyari Mohan Saha 
(13) and Talek Singh v. Jalal Singh (14). But 
-in the first two cases there was a previous 
private partition, and the lands, therefore, 
were not held in common tenancy. In the 
third the learned Judges held’ that s. 99 
applies only where the lands are held jointly 
by the proprietors and not in severalty in 
pursuance of a private arrangement between 
the parties, and ‘observed that the view was 
not opposed to the decision in Joy Sankari 
Gupta’s case (9) where the lands were 
held ‘not in severalty but in common 
tenancy. 

‘The last case was that of a mortgagee 
whose possession was disturbed and the 
main question was whether he could sue 
for the mortgage money. The learned 
Judges, however, made some. observations 
that s. 99 does not apply to a case where 
certain definite and specific lands marked 
by metes and bounds are givén but having 
regard to the latest case on the point (the 
unreported case referred to above), we think 
that s. 99 applies to the present ‘case. 

Appeal No. 75 should, therefore, be allow- 
ed with costs and Appeal: No. 78 dismissed, 
the result being that plaintiffs, would get 
possession of an undivided 4 annas share 
of the three villages in suit in sadar putni 
right. 

The plaintiffs will get only Rs. 400-1-3 as 
costs of the Court below as directed by the 
decree of that Court. Hearing fee in Ap- 
peal No. 75 is assessed at 10 gold mohurs, We 
make no order for costs in Appeal No. 78. 

K.S. D. 7 Appeal No. 75 allowed. 

. Appeal No, 78 dismissed. 

(10) 30 Ind. Cas. 418; 210. L. J. 599." 

(11) 20 ©, 285; 10 Ind. Dee. (x. s.) 194. 


(12) 9 Ind. Cas. 539; 15 CO. W. N. 4261, 
a a. ae Cas. 420; 43 C. 103; 20 O; W. N 319; 21 


“ii 75 Ind *Cas, 130; 11 0. L. J. 136, 
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MADRAS HIGH COURT. 
ORIGINAL SIDE Appgan No. 19 oF 1923. 
November 5, 1924, 

Present :—M?: Charles Gordon 
Spencer, Officiating Chief Justice, and 
Mr. Justice Srinivasa- Aiyangar. 

R. SABAPATHY RAO AND oTHERS— 
PETITIONERS—APPELLANTS 


VETSUS e 
SABHAPATHY PRESS Co., Lrp.— 
RESPONDENTS. 

Companies Act (VII of 1918), s. 162—-Winding up 
— ‘Just and equitable”, meaning of--Lack of confi- 
dence, whether ground for winding up—Dividends, 
failure to pay. 

Under s. 162 (6) of the Companies Act, on an 
application for winding up, the reasons for a Court 
considering it to be just and equitable that a Com- 
pany should be wound up are not necessarily ejusdem 
generis with the reasons given in cls. 1 to5 of the 
section. [p 136, col. L] 

Where there is a lack of confidence in the 
conduct and management of a Company's affairs based 
on a lack of probity onthe part of the Managing 
Directors, not in respect of their private life or affairs. 
but in regard to the Company's business, then it would 
be just and equitable that the Company should be 
wound up. [ibid.] 

In a well-regulated Company dividends are paid 
regularly and punctually and it is almost unheard 
of that share-holders should be driven to bring suits 
against the Company before they can get payment of 
their dividends. [ibid.]. 

Appeal from an‘ order of Mr. Justice 
Kumaraswami Sastri, dated 30th Novem- 
ber 1922, passed in the exercise of the 
Ordinary Original Civil Jurisdiction of 
the High Court, in O. P. No. 94 of 1922. 

Mr. B. Somayya,-for the Appellants. 

Mr. S. 8. ajara bejana, for the Re- 


spondents. , 


- JUDGMENT. 


Spencer, Offg. C. J.—This is an ap- 
peal in the matter of an application for 
the winding up of the Sabhapathy Press 
Co., Ltd, Bellary, under s. 162 of the Indian 
Companies Act. The learned Judge who 
heard the petition-admitted evidence both 
documentary and oral adduced by the peti- 
tioners but he did not call upon the respon- 
dents to adduce -any evidence, as he 
thought that no case had been made out for 
winding up the Company. He made some 
observations to the effect that everything 
that had taken place in the Company’s pro- 
eéedings might not be quite regular and 
proper and that the minority had some 
real grievances as proved by the evidence 
adduced by the petitioners. But he held 
that there was no ground made out under 
s. 162, cl, (6)sfora winding up order, the 


, 
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other clauses of this section being not ap- 


- plicable to the case before him. Clause 6 pro- 


vides that a' Company may be wound up if 
the Court is of opinion that it is just 
and equitable that the Company should 
be woundup, In a recent case before the 
Privy Council Lock v. John Blackwood Lid., 
(1) it was held that the reasons for a Court 


_ considering it to be just and equitable that 


. the respondents. 


a Company should be wound up were not 
necessarily ejusdem generis with the reasons 
given in cls. 1to 5. That was a case’com- 
ing up from the ‘Barbadoss which 
had several features resembling ‘those of 
the case before us. There, as in the present 
case, it was alleged that the Directors were 
able to exercise a dominant influence on 
the management of the Company and the 
Managing Director was able to outvote 
the minority of the share-halders and 
retain the profits of the business be- 
tween the members of his family. Their' 
Lordships held that, where there was 
a lack of confidence in the conduct 
and management of a Company’s affairs 
based on a lack of probity on the part of 
the Managing Directors, not in respect of 
their private life or affairs, but in regard 
to the Company’s business, then it would 
be just and equitable under the Statute that 
the Company should be wound up. In‘the 
present case, it was recognised by Mr. Kum- 
araswami Sastri; J., that, Mr. Venkata Row 
had a preponderating voice in the Company 
by controlling a large number of shares. 
There are several other matters which seem 
to require an explanation at the hands ‘of’ 
Ramachander and Co., 
were appointed treasurers of‘the Company 
and Mr. K. Ramachander himself, who “is 
Mr. Venkata Rao’s son and has several 
shares standing in his name, took leases of 
all the factories and disposed of them by 
sub-leases to other persons, thereby making 
a profit to himself which might have been 
secured tothe Company ifthe sub-leasing 
of the rights of lessees had been prohibited. 
Then rule 109 of the Articles of Association 
in.Table A of theeFirst Schedule of the 
Indian Companys Act, requires that a copy ' 
of the “balance-sheet and tlhe Directors’ 
report should be sent to every person en- 
titled to receive notice seven days - before 
the General Meeting. - There have been 
several complaints that the share-holderg 
(1) (1924) A. G@. 783; 93°. J. P.O. 257; (1924) B,” 
& C. R. 209; 131 D.T. 719; 68 S. J. 735:40 T.L R 
7382 (P. O) 7 e A 
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did not receive a copy- of the balance-sheet,: 
nor was the Auditor’s report read at the- 
General Meeting or attached to the balance- 
sheet, as required by s.. 131 of the Act. 
Dividends have not been regularly paid, 
and the rate of dividend has been steadily. 
diminishing which may be attributed to 
the factories not having been leased for 
lafger amounts. It is true that in some- - 
cases where the share-holders have sued. 
the Company’s officials for the recovery 
of dividends, the defence has been based 
upon some technical ground, such as the- 
want of succession certificate, failure to 
get the shares transferred in their names, 
or some similar reasons. But in one case, 
Ex. M. series, it appears that the Com- 
pany raised an untenable defence that. 
they were not ‘responsible for the appros 
priation of dividends made by the former- 
treasurers under an arrangement between - 
those treasurers (Arumugham and Samband- - 
ham Mudaliar) and Ramachander and Co, 
their present ‘treasurers and they refused to 
pay the dividend on that plea. That plea 
was found, to be untenable and the share- 
holder got his decree and the Company had - 
to pay the costs, which fell indirectly upon 
the -share-holders. In a well-regulated 
Company, dividends are paid regularly and , 
punctually and it is almost unheard of that 
share-holders should be driven to bring 
suits against the Company before they can 
get payment of their dividends. These and 
similar objections, require further investig- 
ation. Neither Venkat’ Row nor Rama- 
chander have’as yet gone into the witness- 
box and -attempted to explain the ugly. 
facts appearing against them. I am of 
opinion that.the petitioners have proved 
sufficient facts to call upon the respondents. 
to enter on their defence if the conduct of 
the affairs of the Company is capable of an 
honest explanation. The order dismissing 
the petition is, therefore, set aside. Costs of 
this appeal will be costs in the cause and 
will follow the event. sr 

Srinivasa Aiyangar, J.—I agree to 
the ‘order proposed. 

V. N, V. ; 

- Appeal allowed. 
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-dated October 20, 1918. It appears that the 
< plaintiff made a ‘claim for possession of the 
-property also. The judgment in that suit 


: BOMBAY HIGH COURT. 
: Seconp Civit APPEAL No,'497 oF 1923. 
. >` “August 25, 1924. 
Present:—Sir Lallubhai Shah, 
Chief Justice, and Mr. Justice. Kincaid. - 
KRISHNAJIBABAJI HAVAL—DEFEND- 
ae: ANT—-APPELLANT ee 


Aai Byes versus 
_,SANGAPPA MURIGAPPA WANGI— 
t.. . PLAINTIFF—RESPONDENT. © 
. Civil Procedure Code (Aet V of 1908), s., 11, Expls. 
IV, V—Res judicata—Specific performance, swit for— 
Possession, prayer for, ignored—Subsequent suit for 
possession, whether ‘maintainable. 

Though a claim .for possession might be made in 
a suit for specifie performance of a contract for, the 
sale of immoveable property it is not obligatory upon 
the plaintiff to make such a claim in such a suit. 
Lp.-138, col: 1] ` aaa 


Under :s: 54 of the Transfer of Property Act an 


agreement for, the sale of immoveable property does, 


not of itself create any interest or charge upon the 
immoveable property and until a claim for specific 
performance of the contract is decreed in favour of 
the plaintiff; is cannot be said that he is entitled to 
possession, although for the sake of convenience and 
to avoid multiplicity of suits it might be open to the 
plaintiff to make a claim for possession in the same 
suit. |ibid.] 4 


Nathu v. Budhu, 18 B. 537; 9 Ind. Dee. (x. 8.) 567 


and Křishnammal v. Manandiar Sundararaja Aiyar, 


22 Ind. Cas. 912; 38 M. 698; 15 M. L. T. 103; (1914) M. 


W.N. 200; 1 L. W:147, relied on.. 

Narayana ‘Kavirayan v. “Kandasami Goundan, 
22-M. 24; 8M. L. J. 147; 8 Ind. Dec. (xN. s.) 18, -dis- 
sented from. 


Where in a suit for specific performance of a con- 


tract for the sale of imitioveable property the. plaintiff’ 


makes a prayer for possession in his plaint but there 
is no reference to it in the judgment or the decree 
the prayer must be deemed to have -been refused, 
but it cannot be said to have been heard and final- 


ly ‘decided in that suit so ag to bar a subsequent’ 


suit for posssssion, [p. 188, col. 2.] 4 
Second - appeal “from a ‘decision of the 
District Judge, Belgaum, in Appeal No. 268 
of 1922, confirming a decree passed by the 
Subordinate Judge .at Belgaum, in Civil 
Suit :No.-510 of 1920, < 
‘Mr. J. G. Rele, for the Appellant. |, 
Mr. G. S. Mulgaonkar, for the: Respond- 
_ dent... l : 
i JUDGMENT.—The facts which have 
given-rise to this appeal are briefly these. 
On October 20, 1918, the present defend- 
ants Nos. 3 and 4 agreed to sell the house 


in question to the present plaintiff for - 


Rs.'850. On October 25, 1918, they in fact 
sold it to the present defendant No. 1 for 
‘Rs. 900: The plaintiff filed Suit No. 358 
of 1918 against the present defendant No. 1 


and present defendants Nos. 3 and 4 for. 
“. specific performance and damages arising 


out of the breach of the said contract 


KT., Acting ` 


_ No. 1, two points have been raised 
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shows that the prinçipal point raised was 
whether defendant No. 1 had notice of the 
contract between the plaintif and the 
owners Of- the house. It was found that 
defendant No. 1 hought from the ownerg 
with notice of the previous contract with 
the plaintiff. and in the result “the follow- 
ing decree was passed:—“On payment of 
Rs. 825 by plaintiff, defendant No. 3 must 
execute a conveyance of the suit shop to 


- plaintiff.” - 


We are informed that there was an ap- 
peal from, this judgment, and there was 
also a second appeal, but the proceedings 
relating to the appeal and the second ap- 
peal have not been putin, and it may be 


.taken that the decre2 passed in the suit, to 


which we have referred, was affirmed, 


Apparently after this.the plaintiff obtain- 
ed possession of a part of the shop in 
question, and the present suit was filed by 
the plaintiff in December 1920 for posses- 
sion of the rest of the shop from defend- 
ant No, 1, who was in possession, and de- 
fendants Nos, 2, 3 and 4 were joined ag 
parties, defendant No. 2 being a tenant of 
defendant No. 1, and defendants Nos, 3 
and 4 ‘being the original owners of the pro- 
perty. , 

The defence raised on behalf of defend- 
ant No. l was that the claim for possession 
was barred by the provisions of s. 11 of the 
C. P. ©. The Trial Court disallowed this 
contention and passed a decree for posses- 
a ETE ee No. 1. 

efendant No. 1 appealed to the Distri 
Court, but the raed District J a 
cepted the conclusion of the Trial Court 
on this. point, and confirmed the decree of 
the Trial Court. ; 


In the appeal before us by defendant 
port of the plea that the present PEA 
barred by the provisions of s, 11 of the 
Code. ; First, it waseurged that it was ob- 
ligatory upon the plaintiff to make a clai 
for possession in the previous suit for speci- 
fice pérformance, and, quite’ apart from 
the question whether a“claim was made 
or not, @ second suit for possession on the 
same contract cannot lie. In support of 
this argument reliance is placed upon 
Explanation IV tos. 11. iis contention 
however,*is opposed to the decision of this 
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Court in Nathu v. Budhu (1). It. is. true 
that a different view has been taken in 
Narayana Kavirayan v. Kandasami Goun- 
dan (2). But the correctness of that view 
has been doubted in Krishnammal v. Man- 
andiar Sundararaja Aiyar (3). It is not 
necessary to deal with this- point at 
any length. It is enough to point out 
that the view of this Court in Nathu v. 
Budhu (1) was that though a claim for pos- 
session might be made, it was not obliga- 
tory upon the plaintiff to make a claim 
for possession in the suit for specific per- 
formance. Apart from decisions, on prin- 
ciple that view appears to be’ correct. 
Under s. 54 of the Transfer of Property Act, 
the contract for sale of immoveable pro- 
perty of itself creates no interest or charge 
upon the immoveable property, and until 
the claim for specific performance was dec- 
reed ‘in favour of the plaintiff it could 
not be said that he was entitled to pos- 
session, though. for the sake of conveni- 
ence, andto avoid multiplicity of suits, it 
might be open to the plaintiff to make a 
claim for possession in the same suit. 

It is further urged, however, that in the 
present case a claim -for possession was 
made in fact, and that, under Explana- 
tion V to s.1l, this relief claimed in the 
plaint, and not expressly granted by’ the 
decree, should he deemed to have been re- 
fused for the purpose of s. 11. Though 
there is no reference in the judgment to this 


claim, it appears from the decree that in- 


the original plaint a claim for possession 
was made. It must be taken that the claim 
for possession was refused. Still the ques- 
tion remains whether the question of pos- 
session was heard and finally decided within 
tha meaning ofs. 11. In determining whe- 
ther theissue relating to possession was 
heard and finally decided by the Court in 
Suit No. 358 of 1918, it must be remem- 
bered that there is no reference whatever 
to the claim for possession in the judg- 
ment. There is no reference to it even 
in the summary of the plaint given 
in the judgment, and from the issues 
itis quite clear that no attention whatever 
was paid to this relief. Wedo not know 
what happened during the course of the 
hearing, whether by common consenta claim 
for possession was dropped as being un- 


(1) 18 B. 537; 9 Ind. Dec. (N. 8.) 867, ~ 

(2) 22 M. 24; 8 M. Ẹ J. 147; 8 Ind. Dee. (N. s8.) 18. 

(3) 22 Ind. Cas. 912; 38 M. 698; 15 M, L, T. 103; (1914) 
M, W. N. 200,1 D. W, 147, o 6 y$ 
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necessary in that suit, or whether the.Trial 
Court did not say anything with reference 
to that claim, because it thought that there 
was no need to deal with that question in 
that suit. It is clear that, having regard 
to the view which the Trial Court took with 
regard to the rights of the parties to the 
decree which it passed with regard to spe- 
cific performence, that Court could not have 
meant to refuse the claim‘ for possession 
finally. Such a conclusion would be ob- 
viously inconsistent with the considered con- 
clusion reached by the Trial’ Court with 
reference to the plaintiff's right to specific 
performance. In the absence of any indi- 
cation in the judgment as to how this 
point. was dealt with, if it was dealt with 
at all, and in the absence of any indication 


as to whether the parties by any purshis: 


or otherwise practically agreed to leave 
the question as to possession out. of the 
suit, the only reasonable inference under 


the circumstances is that it, was not con- ~ 


sidered necessary to deal with the claim as: 


to possession in that suit. That is the only 
basis upon which the absence of any re- 
ference in the judgment or the decree to 
the claim for possession can .be intelligibly 
explained. It cannot be explained on the 
footing that the matter as to possession was 
heard and finally decided within the mean- 
ing of s. 11 of the Code.. Though the 
claim for possession was made in the 
plaint, and though there is no reference 
to it in the judgment or the decree, and it 


must be deemed to have been refused, still ° 


the claim as to possession cannot be said 
to have been heard and finally decided in 
that suit within the meaning of s. 11 of the 
Code. Therefore, there is no bar of res 
judicata as suggested by the appellant. 
The result is that the decree of the lower 
Appellate Court is confirmed and the appeal 
dismissed with costs. = 

Z. 


K. Appeal dismissed. ` 
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CALCUTTA HIGH COURT. ` 
Oivin Ruxes Nos. 611, 1025 anp 1033 or 1924. 
December- 16, 1924. 
` Present:—-Justice Sir Ewart Greaves, Kt, 

and Mr. Justice Chakravarti. ` 
‘UNDA DALIMIA AND oTHERS— 
. PETITIONERS 


$, 


"W. DYER AND pie E A 


ARTY. 
Calcutta Rent Act (III of 1920), s. 1 (4) Proviso 1 

m Proceeding pending on 3lst March 1924—Appeal, 
` whether lies—Interpretation of Statutes—Temporary 
Act coming to end—Pending proceedings, effect on. 

A temporary Act comes to an end for all purposes 
“at the end of the period for which it is enacted, and 
after such an Act has expired no proceedings can be 
taken under it and it ceases to have any further force, 
[p. 140, col. 1.] ~ 

Spenser and Hooton, (1920) 4 Munitions Apps. 67, 
erelied on. 

The Oaleutta Rent Act was a temporary Act, en- 
acted originally for three years which period was 
extended for ‘a further year by the amending Act of 
1923, There was no repeal of the original Act by 
the Act of 1924 but the original Act was only extended 
for afurther period of three years as regards premises 


of a leas value than Rs. 250 a month and Rs. 3,000 a` 


year on the lst November 1918, and the original Act 
ceased to operate on the 31st March 1924 as regards 
premises above this value, there being no provision 
to the contrary which would save pending proceed- 
ings. . [p.. 140, cols, 1 & 2.] 

The Paidat of ihe Calcutta Improvement Tribu- 
nal has, therefore, no power to entertain an appeal 
from a "decision of the Rent Collector in a case in 
which the proceedings before him had not terminated 
onthe 3lst March 1924, if such proceedings related 
to premises the rent of which exceeded Rs. 250 a 
ee ei Ra 3,000 a year on thè lst ‚November 1918, 
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2 “IN RuLE No. 611 or 1924. - 
- Mr. Bipin Chandra Mullick and Babu 
Kashi Prasun Chatterjee, for .the Peti- 
tioners. i 

Babu Amulya Chandra Chatterjee, for the 
Opposite Party. 


‘In Rue No. 1025 oF 1924. 
Ganguly and Prafulla Charan Chakravar tt 
for the Petitioners. 
‘Dr. 
Chandra Kar, for the Opposite Party. 
: In Rutz No. 1033 oF 1924. 
Babu Astta Ranjan Ghose, for the Peti- 


tioner. 
Mr. Bipin Chander Mullick and Babu 


Probodh Krishna Shome, for the Opposite’ 


" Party. 

J UDGMENT. —The main question 
which arises in these three Rules is the same 
and it wild be convenient to deal with them 
in one judgment considering first the main 


question which is common to all three Sales 


KUNDANUL DALIMfA V. DYER. 


D. N.. Mitter and Babu Narain 


139 


and dealing later with any special matter 
which arises in one or other of the rules. 

By section 1 (1) (4) of the Calcutta Rent 
Act, 1920 (Bengal Act III of. 1920) it 
was provided thatthe Act should come into 
force on such -date as the Local Govern- 
ment might by Notification direct and it. 
should bein force for a period of three years 


` “from the date of the commencement of the 


Act. 
The Act came into force under a ‘Notif- 
ee in the Calcutta Gazette on the 5th May 
By the Calcutta Rent (Amendment) Act, 
1923 (Bengal Act II of 1923) the period 


‘ofthe duration of the Act of 1920 was ex- 
: tended to the end of March 1924, 


By the Calcutta Rent (Amendment) Act, 
1924 (Bengal Act I of 1924) the duration 
of the Act was extended until the end of 
March 1927, but it was provided -by this 
last amending Act that after the 3lst 
March 1924 the principal Act should 
cease to apply to any premises the rent 


.of. which exceeded Rs, 250 a month or 
ae on 000 a year on the Ist November 


The President of the Calcutta Improve- 


‘ment Tribunal has held that by virtue of 


this proviso he cannot.entertain appeals to 
him from decisions of the Rent Controller in 
cases in which the proceedings before him 
had not terminated on the 3lst March 1924 
if such proceedings related to premises the 
rent of which'exceeded Rs. 250 a month 
or Ta 3,000 a year on the lst November 
1918. 

The President considers that the Cal- 
cutta Rent Act was a temporary Act and 
that after the 3lst March 1924 it ceased 
to have effect so far ‘as regards premises 


: _ the rent of which on the lst November 1918 
“The Advocate-General and Babus Hiralal ` 


was over Rs. 250'a ‘month or Rs. 3,000 a 
year and that as regards such premises 
he was functus officio after the 3lst March 
1924 

The petitioners who obtained these Rules 
contended that this is not so and that the 
amending Act of 1924 in effect repealed 
the principal Act as regards premises of a 
rental over-Rs. 250 a month or Rs, 3.000 ae 
year on the Ist November 1918 and that 


_by virtue of s. 6 of the General Clauses Act 


(X of 1897) appeals pending before the 
Rent Controller and undisposed of on the 
31st March 1924 are saved. It is said that, 
by the amending Act of 1924 the Calcutta’ 
Rent Act tig extended to the 3lst March 
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1927 with a proviso that the Act ceases after 
the 31st March 1924 to apply to premises 
of a rental of over Rs. 250 a month or 
Rs. 3,000 ayear on the 1st November 1918 
-or to putitin another way thatthe Act of 
1924 is an extending Act which, however, 
also repeals certain matters in the princi- 
pal ‘Act. The question has to be deter- 
mined upon the construction of the amend- 
ing Act of+1924 which was published in the 
Calcutta Gazette of the 26th March 1924 
and cameinto force on that-day. It seems 
to me that reading sub-ss. (1) and (2) of s. 2 
together the effect of the amending Act was 
to extend the principal Act to the 3lst 
March 1927 as regards premises of a less 
rental than Rs. 250 a month or Rs, 3,000 a 
year on the lst November 1918 leaving the 
principal Act as amended by the Act of 
1924 to. expire on the 3lst March 1924 as 
regards premises of a rental above these 
amounts.’ In this ‘view the Act.of 1924 
cannot be regarded as a repealing Act to 
which the principles of s. 6 of the General 
' Clauses Act would apply, with the result 


that the decision ‘of the President of the’ 


Tribunal ‘is, in my opinion, correct for it is 
I think well-settled that if an. Act is a 


temporary Actit comes to an end for all. 


purposes at the end ofthe period for which 
it is enacted (see Craies on Statute Law, 3rd 
Ed., page 342) where the law is stated in 
the following passage: 


“As a general rule, and unless it con- 
tains some special provision to the contrary, 
after a temporary Act has expired no ‘pro- 
ceedings can be taken upon it, and it ceases 
to have any further force.” And the learn- 
ed Editors refer to a case of Spencer and 
Hooton (1) to which I havenot been able to 
refer, where Roche, J., held that-he had no 
jurisdiction to hear appeals from Munitions 
Tribunals in proceedings taken under the 

. Wages (Temporary Regulation) Acts by 
reason of the Act giving him jurisdiction, 
which was a temporary Act, having ex- 
pired before the appeals came on for hear- 


ing. F . 
It cannot be disputed that the Calcutta 
Rent Act wag a temporary Act enacted 
eriginally-for three years which period was 
extended for a further year by the amending 
Act of 1923, and £ think upon the true con- 
struction of the amending Act of 1924 that 
. there was no repeal of the original Ach 
~ but that the Act was only. extended for- a 
(1) (1920) 4 Munitions Apps. 67. 


KOUNDAMUL DALIMIA V. DYER. 
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further period of three years as regards 
premises of a less value than Rs. 250 a 
month and Rs. 3,000 a year on the Ist 
November1918 and that the original Act . 
ceased to operate on the 3lst March 1924 as 
regards premises above this value there 
being no provision to the contrary which 
would save pending proceedings. 

We must take the position as we find it 
according to the. true construction of the 
legislative enactments and’ we are not 
concerned with any case of hardship or sug- 
gested hardship which may arise from our 
decision if, as we do, we think:the position 
is clear. 6 

This disposes of the point which is com- 
mon to the three appeals and we according- 
ly discharge Rules Nos. 1025 of 1924 and 
1033 of 1924 with costs, three gold mohura 
in each Rule 

Butin Rule No. 611 of 1924 a further con- 
tention is put forward to undérstand which it 
is necessary to state a few facts. ‘The pre- 


_mises to which the Rule relates is No. 9, The- 


atre Road, which on the Ist November 1918 
was let out as a whole at a rental of Rs. 650. 
In 1922 the lower flat of these premises was 
let out separately for Rs. 500 excluding cer- 
tain godowns. In February 1923 the tenant 
of this lower flat applied for standardisa- 
tion of rent which the Rent Controller fixed 
on the Ist August 1923 at-Rs. 321 includ- 
ing fans and light. On the 3lst August 1923 
an application for revision of the order of 
the Rent Controller was made under the 
provisions of s. 18 of the Rent Act to the 
President ofthe Tribunal under the Oal- 
cutta Improvement Act. The case went on 
before the President until the 3lst March 
1924 when the President said that the rent 
could not include the hire of fans and that 
if he had to fix the. standard rent-he would 


-do so without including fans excluding 


which the rent would be Rs. 261, The 
case “was not concluded on thé 3ist 
March and on the llth April when the 
matter was again before him the Presi- 
dent held that he had no jurisdiction to 
further deal with the matter as the Cal- 
cutta Rent Act had expired as regards pre- 
mises of a rental above Rs. 250 a month 
ae 3,000 a year on the lst November 
1918. an 

The contention of the petitioner is that 
the President was wrong in’so deciding. 
on the ground that the premises, was not. 
lef out separately on the lst November 
1918 and that there was no rent of these 
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premises on that date, the house being then’ 
let out asa whole.” - 

: We do‘not think that this contention is 
well-founded and we agree with the Presi- 
dent that the premises having been let as 
a.whole on the Ist November 1918 it was a 
fact capable of ascertainment what share 
of the total rent should be allocated to the 
lower flat-on this date and that this being 
so, the lower flat.was notionally let out 
at a rent on that date and thatas the rent 
exceeded.Rs, 250 he has rightly held for 
the reasons stated in the earlier part of this 
judgment that he had no jurisdiction after 
the 31st March 1924. But a further con- 
tention. is put forward by the respondent, 
that the President had jurisdiction as the 
real rent of the slower flat was less than 
Rs. 250 the apportionment made by him 
heing incorrect and that difference between 
the lower and. upper flat is more than the 
10 per cent. which he has found as the 
upper flat contains an additional room. 
Both the Rent’ Controller and the President 
have found the rent of the lower flat to be 
more than Rs. 250 and we must accept 
this for.the purposes of revision. We think 
that there is no substance in the contentions’ 
raised and that this Rule should also be dis-, 
charged but we-make no order as to costs in 
. this Rule. 


Z K. Rule discharged. 


PATNA HIGH COURT. 
- APPEAL FROM APPELLATE DEGREE No. 1502 ~ 
or 1922. 
January 14, 1925. i 
Present:—Mr. Justice Ross and 
_ Mr. Justice Kulwant Sahay. 
BARHAMDEO NARAIN PANDE 
AND OTHERS—PLAINTIFFS—APPELLANTS 


versus 
SALIGRAM SAHAY PANDE AND 
OTHERS—-DEFENDANTS— RESPONDENTS. 
/Rxecution of decree—Death of judgment-debtor pen- 
ding execution—Legal representatives not brought ` on- 
record, effect of—Sale, whether nullity. 
Where after a decree has been passed and in exe- 
dution of it the property of the judgment-debtor has 
heen attached, the judgment-debtor dies and his legal 


représentatives are not. brought on the. record in his 


place, the sale of the property is not null and. void, 
The failure to bring the legal representatives of tle 


deceased judgment-debtor qn the record amounts- 


merely, to ad- irregularity which would. entitle the 
jogal representatives to have the sale set aside by 


a 


14) 
taking. proper- steps within the period of limitation 
prescrihed by Statute, but the sale is not.a nullity 
and it is not open. to the legal representatives to 
question the title of the auction-purchaser in any 
other suit or proceeding. [p. 143, col. 2.] 

(Case-law discussed.) 

Appeal from a decision of the Subordinate 
Judge, Saran, dated the 19th September 
1922, reversing that of the Munsif, Chapra, 
dated the 3lst July 1921. j 

Mr. Bhagwan Prasad, for the Appel- 
lants. 
` Messrs. P. Dayal, Jadubans Sahai, R. B. 
Saran, for the Respondents. ` 


Api JUDGMENT. < 
-Kulwant Sahay, J.—This is an 
appeal on behalf of the plaintiffs against 
the decision of the Subordinate Judge of 
Saran reversing the decision of the Munsif 
of Chapra:and dismissing the plaintiffs’ 
suit. s j 

“The facts of the case are shortly these:— 
-One Nawrang Lal had a holding of 11 
bighas odd in village Kolhua. He died 
leaving the plaintiffs and the defendants 
Nos. 2 and 3 as-his heirs. In execution of 
a decree for rent obtained against Nawrang 
Lal the holding was sold’ on the 19th’ of 


. November 1908 and purchased by the 


defendant No.1. The learned Subordinate 


-Judge-has found that after execution had 


been taken out-and the property attached, 
Nawrang Lal died on the 18th of June 1908 
about five months before the auction-sale. 
His heirs, however, were not brought on 
the record in the execution proceedings 
and the execution proceeded-in the name 
of the deceased judgment-debtor. The 


’ plaintiffs’ case is that they and the defen- 


dants Nos, 2 and 3 came into possession of 
the holding in dispute after the death of 


-~ Nawrang Lal and have continued in posses- 


sion; but that in the Revisional Survey the 
défendant No. 1 got his name recorded in 
respect of the landsin dispute by virtue of 
his auction-purchase in the execution-sale. 
The plaintiffs allege that the decree was 
fraudulent, that all processes in execution 
were suppressed, and, that, therefore, the 
defendant No.1 did mot acqyire any title 
to the. land by virtue of his purchase. 
The plaintiffs accordingly instituted the 
present suit on the 3rd of December 1920 
for a declaration that thé defendant No. 1 
had no title to the land and for confirma- 
tien of possession or,,in the alternative, for 
recovery of possession. á , 
Various pleas were taken by the defends 
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ant No.1 in answer to the suit; but the 
principal defence .was that Nawrang Lal 
was alive at the time of the execution; that 
he purchased the suit land for proper value; 
that the plaintiffs were not in possession 
of the disputed lands on the death of 


Nawrang Lal; and, that the suit was’barred | 


by limitation. 

The learned Munsif held that Nawrang 
Lal died on the 18th of June 1908, long 
before the sale took place, that no attach- 


ment or ány other process in execution was- 


issued or served in the lifetime of Nawrang 
Lal, and that the salé was brought about 
by fraud. He accordingly, decreed the suit? 
On appeal the learned Subordinate Judge 
has found that, although Nawrang Lal 
. died on the 18th of June 1908 yet the 
processes were duly issued and the property 
was attached and sale-proclamation was 
served during his life time; that there 
was no fraud in the execution-proceedings; 
that the plaintiffs were never in possession 
of the disputed holding; and that the 
defendant No. lisin possession since’ he 
took delivery of possession in 1909. He 
further- held that the failure to bring the 
heirs of Nawrang Lal on the record in the 
execution proceedings after his death only 
amounted to an irregularity and did not 
render the sale null and void and, that, 
the plaintiffs could not succeed without 
taking proper steps to set aside the sale 
and as their remedy to have the sale set 
aside either by suit or by proceedings 
under O. XXI, r. 90 was barred by limita- 
tion they could not succeed in the present 
action. The Subordinate Judge, according- 
ly, dismissed the suit. 
On second appeal the points raised by the 
learned Vakil for the appellants are that 
the finding of the learned Subordinate 
Judge that attachment and sale proclama- 
tion were served in the life time of Nawrang 
Lal is not a legal finding on a consideration 
of the evidence and, secondly, that the 
sale without bringing the heirs of Nawrang 
- Lal on the record was null and void and 
it was not necessary to have it set aside 
before the plaintiffs ceuld succeed in their 
action to recover possession of the pro- 
perty. , Ng 

As regards the first point, it is clear 
that the findings of the learned Subordi- 
nate Judge that attachment was served in 
the lifetime of Nawrang Lal is a finding 


“based on a cgnsideration of the evidence. 


in the case, No doubt, the First Court came 


A . e 


BARWAMDEO NARAIN PANDE V. SALIGRAM BAHAY BANDA, . 


+ [86.1 C. 1928); 


to a different finding and- the learned - 
Subordinate Judge does not discuss the 
evidence on this point. Butit appears on 
a reference to the judgment of the Munsif 
that the only evidence on the point consis- 
ted of the depositions of certain witnesses 
on both sides, and while the Munsif be- . 
lieved the plaintiffs’ witnesses and dis- 
believed the defendants’ witnesses, the 
Subordinate Judge on appeal believed the . 
defendants’ witnesses and found that the , 
attachment was served in the life-time of 
Nawrang Lal. This is a finding of fact 
upon the evidence and cannot be ques-. 
tioned in second appeal. 

The second point raises a question of 
law. The contention of the learned Vakil 
for the appellants is that on .the, date of 
the sale the property had vested in the . 
plaintiffs and the other heirs of Nawrang 
Lal and, that, as. these heirs were not: 
brought on the record, the sale was a . 
nullity; and he relies upon the decision 
of the Madras High Court in Ramasami 
Ayyangar v. Bagirathi' Ammal (1) and 
Groves v. Administrator-General of Madras 
(2). He also relies upon the decision of the 
Judicial Committee of the Privy Council in 


. the case of Khiarajmal v. Daim (8). Reliance. 


has, on the other hand, been placed by the 
learned Vakil for the respondents upon the 
Full Bench decision of the Allahabad High 
Court in Sheo Prasad v. Hira Lal (4) and 
upon ‘the decision ofa Division Bench of 
the Calcutta High Court in Bepin Behari 
Bera v. Shashi Bhushan Datta (5). After a 
careful consideration of the authorities, I 
am of opinion.that the view taken by the 


‘learned Subordinate Judge is correct and 


there is no substance in the argument 
of the learned. Vakil for the appellants, 
No doubt, the two Madras cases referred to 
above held that a sale held after the death 
of the judgment-debtor without making 
his representatives parties to the proceed- 
ings would be illegal even if the land had 
been attached before the death of the 
judgment debtor. But -those were cases. 
for setting aside the sale and, although 
it was held in those cases that the sale 


3) a . 180; 2 Ind. Dec. (N. 8.) 404 


2 M. 119; 8M. L. J. 288; 8 Ind. Dee. (N. 3.) 84. 
9, 3? 6. 296; 90. W. N. 201; 2A. L. J. 71; 7 Bom. 


Ean C. L. J. 584; 32 L A. 23; 8 Sar. P. O. J., 
(4) 12 A. 440; A. W. N. (1890) 103; 6 Ind, Dee. (N. 6), 
(5) 22 Ind, Cas, 95; 18 O, W., N. 766;"i8@ O, L.J 
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was illegal, it must be held that the ques- 
tion was considered in connection with 


proceedings taken to set. aside the sale. - 


What -was decided in those cases was that 
the failure to bring his heirs on the record 


after the death of the judgment-debtor ~ 


was a good ground for setting aside the 
sale. Those two cases are not authority 
for the proposition that the sale was 
absolutely null and void. In the case of 
Khiarajmal v. Daim (3) the decree was: 
passed in the absence of the legal repres- 
entatives. Lord Davey in delivering the 
judgment of the Board observed that their 
Lordships thought that the estate of Naurez 
was not represented in law or in fact in 
either of the suits, and the sale of his 
property was, therefore, without jurisdiction 
and null-and void. This case.is no au- 
thority (for the proposition that the sale 
-would be null and.void if the decree ‘was 
properly obtained: against the judgment- 
debtor and the judgment-debtor died 
after execution had been taken out and 
his property attached before the sale 
in the absence of his legal representatives. 
On the ‘other hand, in the well known 
case of Malkarjun v. Narhari (6) Lord 
Hobhouse observed that there can be no 
question that omission to serve notice on 
the legal representative is a serious 
irregularity, sufficient by itself to entitle 
the plaintiff to vacate the sale.” The view 


taken, therefore, by the Judicial Committee . 


in the latter case was that the omission 
to serve the noticé on the legal representa- 


tive only amounted. to an irregularity and 


did not.render the sale invalid and null 
and void,; and that such sale had to be 
vacated iù one or other of the modes pres- 
cribed by law. This case was followed by 
this’ Court in Syed Muhammad Rafi v. Syed 
Muhammad Askari (T) where Mullick, J., 
distinguished the case of Khiarajmal v. 
Daim (3) with the observation that the 
“reason of the decision in that case was 
that the person whose property was sold 
was not at all a party to the suit and their 
‘Lordships of the Privy Council observed 
that a sale held in execution of a decree 
in a suit not properly constituted is not 
.voidable but is anullity. In Bepin Behari 
Bera v. Sasi. Bhushan Datta (5) Mookerjee. 


(6) 25 B.337; 5 O; W. N. 10; 10 M. L. J. 388;.2 
Bom. L. R. 927; 27 LA, 216: 7 Sar. P. O. J. 739 
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and Beachcroft JJ., considered the Madras 
cases and the other cases dealing on the 


point and. came to the conclusion that the 
decision of the Full Bench in Sheo*Prasad 


‘v.Hira Lal (4) was good law and that the 


effect of the omission of the Court to bring 
on the record.the legal representatives of 
the judgment-debtor who had died after 
attachment and before sale amounted to 
irregularity and did not necegsarily in- 
validate the sale, although upon appropriate 


_proceedings taken the sale may be set 


aside. This case was followed in a sub- 
sequent Calcutta case in Jagadish Bhat- 
tacharjee v. Bama Sundari Dasya (8). In 
my opinion this is the correct view of the 
case and I agree with the learned Sub- 
ordinate Judge that the failure to bring 
the legal representatives of the judgment- 
debtor on the record did not make the 
sale null and void. It only amounted 
to an irregularity which would have en- 
titled the plaintiffs to have the sale set 
aside if they had taken proper steps within 


the period of limitation prescribed by the ` 


Statute. They having failed to do so, it is 
not open to them to question the title of the 
defendant No. 1 in the present action. 

In my opinion the suit was properly dis- 
missed and this appeal must be dismissed 
with costs. | 
. Ross, J.—I agree, 

Appeal dismissed. 


Z. K. 
ir 51 Ind. Cas. 972; 23 O. W. N. 608; 29 0. L. J. 
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PATNA HIGH COURT. 
COWwIL Revisw No. 9 or 1924. 
` October 31, 1924, 
Present:—Mr. Justice Das and Mr. 
: Justice Ross. 
Sheikh ABDUL GANI—PETITIONER 


G versus 

SITO SINGH alias SITABI SINGH an 
ne OTHERS—OPPOSITE Party, . 

Court Fees Act (VII of 1870), Sch, I, Art. j— 
Review, application for—Court-fee payable—Civil 
Procedure Code (Act V of 1908), O. XLVII, r. I— 
“Any other sufficient reason", meaning of-—Error ap- 
parent on face of record, what amounts to. 

A: decree was passed in a suit for possession of land 
and mesne profits. The whole decree was appealed 
against but thé decree as to possession was not 
sefiously challenged in appeal, the question of mesne 


o 


profits being argued. On an application for review ' 


of the judgment of the Appellate Court: 


-144 

Held, that under Art. .5 of ‘Sch. Ito the Court Fees 
“Act the Court-fee payable on the petition for review 
was one-half the fes, leviable on the memorandum of 
appeal. , 

The words “any other sufficient reason” in r. lof 
O. KLVIL of the C. P. C. mean sufficient reason of a 
kind analogous to those specified immediately before. 

Chhajju “Ram v. Neki, 72 Ind. Cas. 565; 3P. L.T. 
435; 30 M. L. T. 295; 26 ©. W. N. 697; 41 PLR. 
E 0) 1922; (1922) AL R. (P. C.) 112; 16 L. W. 37; 

TP.W. R. 1992: 3 L. 127; 43 M. L. J. 332; 24 Bom. L. 
R, 1238; 4 U., P L. R. (P. ©) 99; 36 C. Lid, 459; 49 1 
A. 144 (P. 0); followed. 7 

The mere fact that on a consideration of certain 
decisions the Court might have arrived at a different 
conclusion from that at which it did arrive does not 
indicate an error apparent on the face of the record 
within the meaning of r. 1 of O. XLVII of the C. P. 
O. -s0 as to justify a review. 


Application ‘for review in the matter of 
First Appeals Nos, 45 and 97 of 1921, de- 
cided by Das and Ross, JJ. 

Messrs. Sultan Ahmed and Niamatulla, for 
the Petitioner. 

Messrs. Shiveshwar Dayal and Jagernath 
Prasad, for the Opposite-Party. 


JUDGMENT. 

. Ross, J.—The first question that arises 
on this application for review of judgment 
is the amount of Court-fee payable on the 
application. The contention of the learned 
Counsel ‘for the petitioner is that in the 
original suit there were two several causes 
of ‘action, one relating to possession of the 
land and the other to mesne profits. In 
my opinion the causes of action were not 
separate. The suit was a suitfor posses- 
sion. of land and mesne profits to which 
the plaintiff was.entitled by reason of his 
dispossession. Then it is contended that 
the appeal was in substance directed against 
the decree for mesne profits only. I 
am unable to accept thisview. The whole 
decree was appealed against and, although 

‘the appellant having seen the weakness 
of the case on the question of possession 
did not argue with any vigour on this part 
of the case, still this was part of the appeal 
as much as the question of mesne profits, 
In.my opinion, therefore, there is no reason 
for not.enforcing the plain terms of Art. 5 
of Sch. I to. the Court Fees Act, 1870 

ewhich requires that in an application for 
review of judgment presented before the. 
ninetieth day from the date of the decree, 
as inthe present case, the fee payable is 
one-half -the fee leviable on the plaint or 
the memorandum of appeal. I, therefore, 

‘accept the stamp report made in thig 

gage. ý r 
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‘of his judgment. 


SITO SINGH. “ £86 r. c. 1995) 


- The principal question is whether this 
application for review -falls within that por- 
tion of O. XLVII, r. I which provides for 
cases where there i is some mistake or error 
apparent on the face of the record or any 
other sufficient reasons. Now in. Chhajju 
Ram v, Neki (1) the Judicial Committee 
have laid it down that the words 
“any other sufficient reason” in O. XLVI, 
r. l mean sufficient reason of a | kind 
analogous to those specified immediatly 
before. The real question, therefore, is 
whether there is some mistake or error 
apparent on the face of the record. 


‘The question was as to the amount of 


mesne profits to .be awarded for the year- 
1327, The learned Subordinate Judge had 
observed in his judgment that the ‘parties 
had not adduced any evidence but as 
cash security amounting to Rs. 3,000 had” 
been furnished, he adopted this asthe basis - 
It.. was pointed out by 
this Court for the reasons given in the judg- 
ment that the figure Rs, 3,000 afforded no 
sriterion for the amount of mesne profits 


‘due for the years 1327 and as there was no 


evidence on the point the claim was dismiss- 
ed. Itis now argued that as the opposite 
party was admittedly in possession the 
burden of proving the value of the crops 
was on them and that this Court made an 
error of law in deciding as it did. Whe- 
ther the decision was right or wrong may 
be a matter for argument; but it does not 
seem to me that there i is any mistake or error 
apparent on the face of the record within 
the meaning of these words as they are 
used in O. XLVII, r. 1. It does not seem to- 
me that on a mere reading of the judgment 
it could. be said that there was such error 
or mistake. It may be that as the result 
of certain decisions a different conclusion 
might have been arrived at, but such a con- 
clusion does not seem to have been inevite 
able or to be apparent on the face of the 
record. 

I, would, therefore dismiss the application: 


with costs. Hearing fee three gold mohurs, 
Das, g.—I agree. 
Z. K. Application dismissed. 


a 72 ea ae 566; 3 P: L. T. aas; te en L. on 


E. 332: 2i Bom. LR 1938; it 
Eke ‘ip. “Oy "F; Fa OL 4. 459; 4901, A. 144 
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BOMBAY HIGH COURT. - 
| URIMINAL APPEALS, Nos. 435 TO" ih 
LA ass 5 or. 1924, 
ook November 24, 1924. 
- Present:+-Sir Norman Macleod; Kt, 
. Chief Justice, and Mr. Justice: Crump. 

. BASAPPA: RUDRAPPA: DHAMANGI 

“AND OTHERS—ÅCOUSED—ÅPPELLANTS ' 
<> 7 VErsSusS 
EMPËROR—ŘESPONDENT. 

Criminal Procedure Code (Act V of 1898), 8. 268. 

Statement of witnesses before Committing Magistrate- 
: —Transfer to Sessions Record—Substantive evidence: 

- Where the statement of'a witness’ made before a 
Committing Magistrate’ is brought on to the record of 
a; Sessions case, under. s. 288 of ‘the Or. P. O.' the’ 
Judge- must scrutinize the statement i in the same way: 
as ‘any ‘other “evidence ‘which is tendered, he must 
strike out what on one ground’ or another is inadmis- 
- gible according. to.the Law of Evidence; and consider 
whether that part.which is admissible can: be ‘be- 
lieved: or not, always having regard to the fact that 
the witness before him has contradicted the statement.. 
Subject to this, however, the statement can be treated 
as substantive, evidence in the case -“for all purposes” 
and i is, therefore,’ evidence, for the purpose of deter- 
mungi 3 guilt or innocence ofthe accused... [p. 146, 
cols. 

2 Per Crump, J~Such evidence must -be accepted 
with more caution than the. evidénce of a witness? 
who adheres in the Sessions Court to what he “deposed 
hefore the Committing Magistrate... [p. 147, col. 1.] 


- Criminal appeals from convictions and 
sentences: passed. by, the Acting Sessions. 
Judge, Belgaum: ` 

Mr. K: H. Kelkar, ‘for Accused: 

“Mr, S:' S. Patkar? Serbi men BE, 
‘for the. Crown. f 


“JUDGMENT. ee 
` Macleod.: ‘GC. J.—Thė' three! accuset 
werd charged. before the: Acting Sessions* 


Judgé of:Belgaum: with ‘having “committed - 


- the: murder of one Sakreva-on the night of 
April: 6; the third accused ‘being charged 
in: the ‘alternative under ss: 302° and 109 

. Of théIndian Penal Code with abetment 
of the- murder’ Accused Nos, l and 2 were: 
found: guilty’ under si302 and accused No, 3: 
was: found guilty of’abetmént under ss. 302 
and 109- by: the Sessions Judge’ disagreeing’ 
with. the Assessors) All were sentenced to: 
transportation: for lifé... 
prosecution: was- as follows. ' 

a, .Jogtit woman” living- alone: 

= lived. Monappa-atcarpènter. and his wife 

'mecused “No. 3:° Monappa became’. too’ 

intimate with: Sakteva with the - result. that: 

accused: No. 3 finding: her remonstrances of 

novavail instigated: ‘accused N '08, 1 ‘and: 2 to 
Wader Bakrevare. m: : 


10 
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basata RUDRAPPA DeLana ú, #MPEROR. 


The. case for -the 
Sakreva was" 
Close by” 


145 


`. Sakreva was last seen alive on the 
evening of April 6. On the evening of 
the 8th her dead body was dis- 


‘~ ċovered ina tank a short distance away 


from her hut. It was stripped of clothes 
and tied by a rope and weighed down by 
two stones. When her hut was searched 
a quilt upon a charpoy and two baskets 
were found stained with blood. "Apart from 
the evidence of Tangeva, wife of accused 
No. 1, which I shall deal with hereafter, two 
witnesses implicate accused Nos. 1 and 2. 
Shivlinga Kempanna (Ex. 6) stated that 
on the evening of'the 6th he saw accused 
No. lat the door of his hut and accused 
No. 2 at the door of the hut of the deceased. 
He asked them what they were doing and 
accused No. 1 said that Sakreva was ill 
and as he could not assist on account of 
his caste accused No. 2 who was a Lingayet 
. was givingher milk and rice. Shivbasappa 
(Ex. 7) was watching his field that night. 
He heard a noise and called out when 
accused Nos. 1 and 2 answered him. They 
each took a stone and went away. The 
Judge considered there was no reason 
why these witnesses should not be believed. 
‘Ganappa Basappa (Ex. 12) was called by 
the Patel on the morning of the 9th toa 
Panchnama over the dead body. The next 
day he attended at the hut of the deceased 


“when a quilt and two baskets stained with 


‘blood were attached. Accused No, 2 then 
took the Panch to the field of the Police 
Patel and pointed out the place where 
there were marks of two stones having been 
removed. He took them to the tank, went 
into the water, and brought out asari 
which’ had been hidden in. the silt. That 
sari was identified as belonging to the 
deceased, Exhibit 8, the Patel said that he 
compared the marks where two stones had 
been removed with the stones found tied 
to the body and they tallied. Accused 
No: 2 also produced Rs. 19 which he said 
he had’ collected for building a house. Tha 
prosecution : suggests that the money was 
given by accused No. 3 as a reward for 
committing the murder. 

‘I now come to the evidence of Tangeva. 
‘Before the Committing Magistrate she 
said- that Mallava had ingligated accused 
Nos. Land 2.to murder Sakreva on account 
of- her intimacy with. Monappa. Accused 
No. 3 was represented by a Pleader who | 
~déclined. ‘to’ cross-examine Fangeva. The 
oe istrate, however, examined her further 
‘her r efatément” at considerable length, 
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Before the Sessions Judge she denied 
everything she had stated before the Magis- 
trate, She admitted that Mallava and 
Sakreva used to quarrel but when she was 
asked what was the reason for the quarrel 
she said she left the village on the Sunday 
morning and did not return until after 
the dead body had been found. - Later on 
she said there was a rumour that accused 
No. 3's husband was in criminal intimacy 
. with the deceased but she did not know 
why Mallava quarrelled with Sakreva. She 
(Sakreva) was in the keep of accused’ No. 3's 
husband for two years. Questioned on 
her previous statement she said that 
although no one had threatened her, and 
both the Fouzdar and the Magistrate 
merely asked her to tell the truth she told 
lies. through fear. é 
The question whether Tangeya's state- 
ment before the Magistrate could be admitt- 
ed as’ substantive evidence in‘ the case 
under the provisions ofs. 288 of the Cr. P. 
C., has been argued at considerable length 
both before the Sessions Judge arid before 
us. When the Code was amended the words 
“subject to the provisions of the Indian 
Evidence Act” were added to s, 288. : 
Mr. Kelkar contends that the only pro- 
visions of the Indian Evidence Act to 
which this amendment referred ‘were ss. 
155 and 157 which enact that previous 


statements can be proved’ to contradict or - 


corroborate a witness. If this argument 
were to hold good, s. 288 would be rendered 
superfluous, since a statement made before 
the Committing Magistrate could already 
be used for limited purposes under the 
Indian Evidence Act. The Government 
Pleader asked the Sessions Judge to refer 
46 the proceedings of the Legislative 
Council or at least to the statement of 
the objects and reasons ofthe amendment 
as contained in those’ proceedings, but I 
think the Sessions Judge was clearly right 
in holding that such a reference was not 
permissible. Jt is difficult to see how the 
word “provisions” in s. 288.as amended 
ean be limited to particular provisions in 
the Indian Evidence Act. We are asked 
#40 accept the proposition without a single 
argument being brought forward tosupport 
it, and the simple answer is that the amend- 
ment merely makes clear what might 
possibly have been uncertain without it, 
.that the Judge: must scrutinise the state- 
ment in thesame way as any other evi- 
dence which is tendered,.he must strike 
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out whdt on one ground or another is 
inadmissible according to the Law of Evi- 
dence, and consider whether that part 
which is admissible can be believed or not, 
always having regard to the fact that the 
witness bofore him has contradicted it. 
I am of opinion that the Judge in this 
case has exercised all proper precautions 


` before deciding that he. could believe’ the 


statement of Tangeva recorded by the 
Magistrate. He says: “I donot think the 
statment the whole truth. It is clearly 
influenced by the desire of the woman to’ 
shield her husband, but it appears to be in-. 
conceivable that the whole -should be a 
fabrication.” It must be remembered that 
Tangeva did not suggest.that she had been 
in any way intimidated by .the Fouzdar or >. 
the Magistrate before she made her state- e 
ment, and the Judge remarks at the close 
of her evidence: “The woman seems to 
have her wits very much about her and 
1 should say it is certainly unlikely she 
would be intimidated by te Mamiatdar or 
the Fouzdar”. I think the conviction of all; 
the accused was correct and that the appeals 
should be dismissed. o 

Crump, J.—It cannot, I think, be doubt- 
ed that the learned Sessions Judge has 
correctly appreciated the: meaning and 
scope of s. 288 of the Cr. P.O. Under the, 
section as it stood before the recent amend-, 
ment it was well settled that the evidence 
of a witness taken befdre,.the Committing 
Magistrate could, in thé discretion of the. 
Judge, be treated as substantive evidence 
in the case. The recent amendment adds 
to ‘the section the words “for all purposes 
subject to the-provisions of the Indian Evi- 
dence Act.” There does not appear to be. 
any possible obscurity as to, the meaning. 
The evidence is evidence “for all purposes". 
and is, therefore, evidence for the purpose 
of determining the guilt or innocence of. . 
the accused. But had the section ended 
there, it would have been possible to argue 
that such evidence is exempt from any. 
of those provisions of the Indian Evidence: 
Act which would otherwise render it 
inadmissible. The Legislature, therefore, 
deemed it necessary to safeguard the use 
of that evidence. by declaring expressly. 
that like any other evidence it was “subject 
to the -provisions of the Indian Evidence. 
Act.” Among those provisions are many. 
which exclude or limit the use of evidence., 
The record of the statement of a witness. 
might, for instance, incorporate the state-. 
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ment of another person mot called before 
the Court or might disclose the fact that 
the accused person ‘had been previcusly 
convicted, or had madea confession to a 
Police Officer. Without the limiting words 


there would be no- direct provision ex-. 
cluding those matters. That is the true 


intention of theadded.words. .The Sessions 
Judge was, therefore, justified in his 
discretion in using the statement of 
Tangeéva as evidence in the case. It is not, 


in my opinion, either necessary or ex- 
` pedient to attempt to lay down any general. 
‘rule as to the effect to be given to such . 


evidence beyond saying what is indeed 
obvious, thab such evidence must, in the 


nature of things, be accepted with more’ 


caution, than the evidence of a witness 


: who adheres in the Sessions Court to what’’ 


he deposed before the Committing Magis- 
trate. i 


In this case the conviction’ of accused | 
Nos. 1 and 2 rests not on Tangeva’s state- . 


ment alone but on other evidence also. 


.There can be no doubt that Sakreva was ` 


murdered, and itis highly probable that 
she was murdered in her hut on the night 
of April6. The two accused were seen 
at or about that “hut by Shivlinga: on the 
night in question, and accused No. 1 
gave an explanation of their presence 
which, in the light of the undoubted fact 
- that the woman was murdered, appears 
to be false. The next- night Shivbasappa 


saw them, remove from a field two stones, . 


and after the .corpse was found in the 
tank the stones, which had been used to 


-weigh it down, were compared with the’ 


marks at the place shown by Shivbasappa 
: and were found to tally. . Accused No. 2 
further. pointed out the sari of the deceas- 
ed which was buried in the mud of the 


tank. If this evidence be considered in the 


light of Tangeva's first stor 
reasonable doubt of the 
Nos. land2. `- ; 

As regards accused No.3 there is evi- 
dence which seems credible that the de- 
` ceased was in the keeping of her husband, 
and that this intrigue had caused bitter 
quarrels, and even violence between the two 
women. Sakreva’s circumstances were such 
as to exclude any other conceivable motive 
. for the crime.. In the circumstances I feel 
no doubt that Tangeva's earlier story was 
true, and that ‘accused No. 3 was'a party 


there is no 
guilt of accused 


to thé crime. ` Had. Tangeva given any’ 


rational explanation of her first evidence 
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-the matter might have béen more doubtful 


but it. is.plain that before the Sessions 
Court she was not telling the truth. This 
being so Isee no reason to refuse to believe 
her earlier story. 

I would confirm the convictions and sen- 
tences and dismiss the appeals. 

ZK. * Appeals dismissed, 


MADRAS HIGH COURT, 
FULL BENCH. 

CRIMINAL Reviston Case No. 937 or 1923. 
(Criminat Revision Petition No. 754 
oF 1923) 

AND i 
CRIMINAL’ Reviston Cass No. 66 or 1924, 
(CriminaL Revision Patirton No. 57 
oF 1924), 

October 16, 1924. 
Present:—Mr, Charles Gordon Spencer, 
Officiating Chief Justice, Justice Sir 
Kumaraswami Sastri, Krt., and Mr. Justice 
Krishnan, 

“In Cr. Re. Cass No. 937 oF 1923. 

P. VEERAPPA NAIDU—-PETITIONER 
VETSuUS 
AVUDAYAMMAL AND OTEERS— 

_ RESPONDENTS. : 
In OR. Re. Case No. 66 oF 1924. 
‘. PONNIGAN— PETITIONER 
$ versus 
DESAPPA REDDI AND OTHERS—- 
RESPONDENTS. 
“Criminal Procedure Code (Act V of 1898), ss. 145, 


~439—Proceedings under Ch. XII—Revision—Costo, 


whether can be awarded. 


| The High Court has no power to award costs 


incurred before it on the hearing of a criminal 
revision petition, against an order passed under 
Chap. XII of the Cr. P. C. [p. 150, col. 1.) 

Sankaralinga Mudaliar v. Narayana Mudaliar, 68 
Ind. Oas. 615; 45 M: 913; 16 “TL. W. 413; 43 M. LJ. 
369; (1922) M. W. N. 579; 31 M. L. T. 342; 23 Or. L. J. 
583; (1922) A. I.-R. (AL) 50, Mebi Singh v. Mangal 
Khanda, 12 Ind. Cas. 297; 39 ©. 157; 14 O. L. J. 437; 16 
O. W. N. 10; 10 Or. L. J. 529, relied, on. 


. . Petition, under ss. 435 and 439 of the Cr. 
_ P.. C., 1898, and s. 107 of the Government of 
“India Act, praying the High Court to revise 


the order of the Court of the Sub-Divisional 
Magistrate, Sivakasi, dated the 29th October 


1923, in Possession Case No. 1 of 1928, 


148. 


‘Petition under s. 439 of the Cr. P.C., 
1898, praying the High Court to revise the 
order of the Sub-Divisional Magistrate, 
Tiruvalur, dated the 2nd October 1923, 
in L. Dis. No. 4799-23—B, ; 

‘The Criminal Revision Case No. 937 of 
1923 coming on for hearing on the 19th and 
22nd of September 1924, upon perusing the 
petition and the order of the lower Court 
and the records in the case, and upon 
hearing the arguments of Mr. T. M. Krish- 
naswami Atyar, for Mr. A. Krishnaswami 
Aiyar, and Mr, C. A. Seshagiri Sastri, for 
Mr. K. Balasubrahmania Aiyar, for the 
Petitioner, and of Mr. V. L. Ethiraj, Coun- 
sel, and Mr, A. Srirangachariar, for the 
Respondents, and of Mr. R. N. Aingar, 
for the Public Prosecutor on behalf of the 
Orown, andthe case having stood over 
for consideration till the lst October 1924, 
the. Court (Wallace, J.) made the following 


ORDER.—tThe question has been raised 


in connection with this petition whether, 


the High Court can grant costs to the 
successful party and to the Public Prosecu- 
tor in a matter coming up before it in 
revision from an order passed by a Magis- 


trate in proceedings under Ch. XII of: 


the Or. P ©. It must be conceded that 
there is no specific provision in the Code 


which allows the High Court to grant. 


such costs and I am referred to the 
Full Bench ruling in Sankaralinga Muda- 
liar v. Narayana Mudaliar (1) for the 
proposition. that the High Court has no 
jurisdiction to grant costs in criminal cases 
except in those cases wherethe Cr. P. C. 
makes express provision.. In that ruling, 
however, it was pointed out that s. 148, one 
of the sections under Ch, XU of the Code, 
does provide for the award of costs; so 
that the granting of costsin proceedings 
under Ch. XII was not under consider- 
ation by the Full Bench in that case. 
Section 148 lays down that, when passing 
his decision in the case, a Magistrate may 
direct costs to be paid. Mr. Ethiraj, in an 
ingenious argument,® conterided that the 
awarding of-cosis- in such proceedings is 
° an incidental order within the meaning of 
s. 423 (d), and that the High Court has the 


power of exercising it by force of s. 439, - 
which empowers a High Court,.in revision, 


to’ exercise any of the powers-conferred ôn 
-it by s. 423. , Tam clear that the High 
Court, in revision, cduld pass any order 
which the Magistrate himself could. have 
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passed : that is, the High Court could, in”. 
revision; direct the costs before the Magis- 
trate himself to be paid- by one party to 
another. But that is not the same thing 
as the High Court directing costs before 
it in revision to be paid by one party, to 
another. As thelearned Chief Justice has 
said in Sankaralinga Mudaliar v. Narayana 
Mudaliar (1): “The whole machinery of 
revision is the creature of Statute and has 
to be found within the four walls of the 
Cr. P. CG." Itis obvious that Ch. XXXIT' 
of the Cr. P. C. does not specifically provide 
for costs incurred in the’ High Court by 
parties in revision petitions. I hesitate to 
hold that any exception wasintended to be 
made in a case where the First Court was 
itself empowered to award costs, and that’ 
-the power conferred on the First Court was 
intended to extend to the High Court also, 
and form thus an exception to the general 
rule that no costs are awardable in criminal 
revision petitions. A 

I may refer to certain cases of this Court 


_ in which costs in the High Court have been . ` 


awarded in criminal revision cases, re- 
lating to orders under Ch, XII of the Cr. 
P. C. one of which isa judgment of my own. 
These are’Nagoji Row v. Subbarayuli Naidu 
(2) Thylayee Ammal v. Sritungaroya Goun- 
dan (3) Criminal Revision Case No. 352 of - 
1922 and Narayana Asari v. Kandasami ' 
Asari (4). The two cases of 1922'are later 
than the Full Bench decision. In none of 
these cases has authority been quoted for 
the award of costs. ` 
Mr. Ethiraj 'has argued further that the: 
term “Magistrate’ in s. 148 will include the 
High Court, and quotes the: Privy Council: 
ruling in Clarke v. Brogendra Kishore Roy 
(5) an obiter dictum stating that, in the 
. Or. P.O, the terms “ Magistrate” and 
“Court are convertible. The question 
there, however, was only whether the - 


1) 68 Ind. Cas. 615; 45 M. 913; 16 L. W. 413; 43 M; 
19 369; (1922) M. wi N. H a M. L. T. 342; 23 Or. 
L. J. 583; (1922) A. I. R. (M) 50. | 

(2) 36 ing, Cas. 876; 18Cr. L.J. 44; 5 L W. 


18, ei : 
3) 71 Ind. Cas. 928: 31 M. L. T. 202; 16 L, W.497; 
i ad) M.W. n an 43 M. L. J. 624; (1928) A. I. R. (A) 
60; 24 Cr. L. J.100, A : 
(4) 29 Tnd. Cas. 541; 16 Cr. L. J. 525; 3L. W 
6 


5) 16Ind. Cas. 501; 39 C. 953 at p. 966; (1912) M. 
w 4 760: 12 M. L. ©. 171; 10 A. l. J.-193; 16 0, 
L. J. 231; 16 G. W..N. 865; 23 M, L. J. 32; 14 
Bom. L. R. 717; 18 Or. L. J. 603; 39 L A- 168. 
(P.O). 
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Magistrate in < ne “a”. certain act 
was acting-as-a.Oourt -or ‘not. .To hold 
that - wherever the -term “Magistrate” is 
used, the term “High Court” -cambe sub- 
stituted is obviously an untenable proposi- 
tion, which would inter alia.:-extend the 
original criminal jurisdiction of the High 
- Court throughout the - whole’ Presidency. 
Where the Gode means the High Court it 
„uses the term “the High Court.” 
It appears.tome as at “present advised 
that the High Court has no ‘power to 
‘award costs incurred ‘before it on the hear- 
ing-of.a criminal revision’ petition against 
an order passed under Ch. XII of the Cr. 
"P. O..; but, as the practice of the . Court is 
not uniform and the point:-as a question of 
i jurisdiction has not been consideréd, I direct 
. that the case be laid before the’ Chief Jus- 
nee for. reference to a. Full Bench. 





‘The Daminah * Revision Case No. 66 -of : 


1924 having been set-down to be spoken 
to. on the 30th. -of -September 1924, 
as ‘regards costs, the -Court (Wallace, . J? 5 
ordered that the case be “posted with 


Criminal Revision -Oase No. 937 of 1923 


when it comes up before the Full Bench. 





These a came on for. hearing on Ith. 


October 1924 

| ARGUMENTS.—Mr. K. Balasubra- 
mania Iyer, for the Petitioner.—Apart 
‘from the provision. in the. Code, this 
Court. has no power to grant costs in 
‘criminal revision cases_to the successful 
party. This is concluded by the deci- 
sion in-the recent Full ‘Bench in San- 


karalinga Mudaliar v. Narayana Mudaliar . 


(1). There is no provision in the Code to 
grant ‘costs in orders passed in revision 
against orders under s. 145, Or. P. C. Section 
. 148 which empowers Courts to grant costs 
refers only to the'Court of first. instance. 
The-section ‘refers expressly to the Trying 
Magistrates. : “The. very fact that the Legis- 
lature ‘in - subsequent amendment of the 
Code does not confer the power as sug- 


gested-by- Coutts-Trotter, J., in Sankaral- ` 


inga Muddliar v. Narayana Mudaliar (1) 
shows the Legislature did not confer “the. 
power. 

Mr. Ethivaj, (with him Mr. A. Sriranga- 
chariar, for -the Counter-Petitioner—The 


Fall Bench decision relied’ on by the peti- . 


tioner refers to orders passed under s. 145 as 
-being instances where costs can be awarded. 


When the Trial Court is clothed: withthe 239 
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‘power under:s, 145, it cannot be contended 


that the Legislature did.notintend to con- 


fer the same power.on the superior Courts. 
Under's. 439, Cr. P. C., the Court of Revision 


“can exercise "all the - powers of a Court of 


Appeal and my submission is ‘under s. 223, 
Cr. P.C., the Appellate Court can exercise 
all -the powers of which the Court of first 
instance can exercise, So by implication 
the Court ‘of Revision can exercise the 


_ powers under s. 148, Cr. P. C. 


“Again the term ‘ ‘ Magistrate * used in 
s. 148, includes the High Court. As 
observed by their Lordships of the Privy 
Council in Clarke v. Brojendra Kishore 
Roy (5) the terms “ Magistrate ” “ Court” 
have been on. convertible terms in the Cr, 


“P. GO,” Ithas been also held that the High 


Court in exercise of its powers in revi- - 
sion against orders under s. 145 can itself 
‘pass such orders as the Oourt of first in- 
-stance could have passed. It can itself attach 
‘properties under s. 146, Or. P. C.. Katras 
TJherriah Coal Co. v. Sibkrishta Daw & Co., 
(6); Ambler v. Pushongs (7) and Reid v. Ri- 
chardson (8) and this will include the powers 
under s. 148, Cr. P. C. The long course of 
practice of this Court favours such view. 
[See. L.. P. A. No. 88 of 1908 and numerous 


“other cases following it and there is no case 


‘deciding the other way.) 


` Mr. R. N. Iyengar, for thé Public Pro- 
secutor.—I máy add this argument that the 
new 8, 561 (a) which has been newly added 
by- the amended Code subsequent to the Full 
Bench confers such power. 


OPINION.—We are agreed in thinking 
that the question whether the High Court, 
when exercising its powers of criminal 
revision, has inherent power to award costs 
to the successful party, has been settled 
by the decision of the Full Bench in 
Sankaralinga Mudaliar v. Narayana Muda- 
liar (1). Meanwhile the amendment of 
the Cr. P, C. has not made any’ differ- 
ence, ‘since the Legislature -has not 
acted upon the suggestion thrown out by 


` Coutts-Trotter, J., who sat upen the above- 


mentioned Full Bench, that in order to o 
check ‘the activities of private prosecutors 


‘in revision proceedings the Court should 


(6) 220. 297 at p. 305; 11 Ind. ere a s.) 199, 

(4) 110. 385; 5 Ind. Dee. (N. 8.) L 

o 140. 361; 11 Ind. Jur. 379; i Ind. Dee, (N.s) - 
ae . 
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‘be invested with power in proper_cases to 
award costs, It is true thats. 561-A of the 
Or. P, C., which deals with the inherént 
power of the High Court; is new. But as 
‘observed. by the- learned Chief Justice 
in Sankaralinga Mudaliar v. Narayana 
Mudaliar (1) the Court cannot by invok- 
ing its inherent powers extend the powers 
given to it by Statute. Nor can the award 
of costs be ‘treated as incidental or con- 


sequential to the disposal of the revision . 


petition within the meaning of s., 423 (1) (d), 
for it does not necessarily follow from an 
order passed in revision [cf. Mebi Singh 
v. Mangal Khandu (9)). 
Magistrates have power under s. 148 to 

direct by whom any costs incurred by 
parties in proceedings before them under 
Ch. XII are to be paid, but the costs 
referred to in this section are evidently the 
costs incurred in the Magisterial proceed- 
ings.. When the High Court sits in revision 
itis not exercising the powers ofa Magis- 
` trate under this Chapter and, therefore, the 
costs in the revision proceedings cannot be 
included under this head. ` 

© We consider that Wallace, J., who made 
` this Reference was right in holding that he 

had no power to make ‘an order for costs 

in the two petitions which were before 
_him.and they will, therefore, be returned to 
him with our opinion for passing the neces- 
sary orders. a ee 

V. N. V. ` 

Z. K. Reference answered. 


(9) 12 Ind Cas, 297; 39 Œ 157; 14 ©, L, J, 437; 16 O. 
W.N 10; 12 Or. I. J. 529 


` RAMZAN ALI V., EMPEROR, 


. (861. ©. 1925] 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No. 590 or 1924, 
October 2, 1924. 

Present :—-Mr. Dalal, J. C., and 


Neave, A. J.C. 
©- RAMZAN ALI AND OTHERS—ÅCOUSED— 
| APPELLANTS 
versus 


; EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 84, 802, 823— 
Attack with object of giving thrashing—Use of 
spear by one of accused—Death caused by spear 
thrusi—O fence. : 

The party of the accused, who were three in num- 
ber, attacked the party of the complainants with the 
object of giving the latter a thrashing. During the 
course of the attack one ofthe accused used a spear | 
with the result that one member of the complainants’ , 
party was killedas a result ofa spear thrust. The ° 
other members of the complainants’ party only rg- 
ceived simple hurts. ` It was found that the other two 
accused didnot anticipate that the third accused 
would make use ofthe point of his weapon in the 
attack : 4 : , 

Held, (1) that the accused who used the spear was 
guilty of an offence under s. 302 of the Penal Code; 
[p. 152, col. 2; p. 153, col. 1.] 

(2) that the two other accused were guilty of an 
offence under s. 323 of the Penal Code. [p. 153, col. 1] 


Criminal appeal against an order of the 
Second Additional Sessions Judge, Luck- 
now at Unao, dated the 16th August 1924. ' 

St. G. Jackson, for the Appellants. 

The Government Pleader, for the Crown. 


JUDGMENT.— Ramzan Ali, Abdul 
Aziz and Abdul Sattar have been convicted 
by the Second Additional Sessions Judge 
of Lucknow, at Unao, under s. 302, Indian 
Penal Code, and sentenced to transportation 
for life. They all appeal. 

Certain facts are not disputed in this case, 
Three cartmen, Abdul Shakur, Mendu Khan 
and Minnat Ullah alias Mannan, were on 
their way with their carts from inao “to 
Rasulabad on. the, Cawnpore road on the 
night of the 21st April 1924. They had 
started about midnight. About three miles 
from Cawnpore near Bhatawan village they 
were passing by a grove when they were 
attacked by three men, one of whom was 
certainly armed with a spear, or some 
similar weapon, and others with lathis, Abdul 
Shakur and Mendu Khan were together in 
the former's cart, which was in front ; Min- 
nat Ullah wasin his own cart, which was 
the last, Abdul Shakur was, as the medi- 
cal evidence proves, wounded in five places 
by aspear. One of these wounds pierced 
his body between the second and third ribs 
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‘on the-right side and penetrated the lower 


lobe of the right lung. Others were on’ the 


` right thigh, the right side ofthe back, and 


the right leg and arm. Abdul Shakur died ` 


soon afterwards, and his death was caused 


` by the first of these wounds. Mendu Khan 


was found by thé Doctor to have received’ 


two contused wounds on the head and 


‘ several bruises and ‘abrasions on other parts 


vy 


of his body, apparently caused by a lathi. 
Both men lost consciousness, and Minnat 
“Ullah drove onthe carts till he reached 
some threshing-floors about a mile futher 
on, where he found a few mento whom 
he says he told his story. The escort of a 
‘chaukidar having been ‘obtained Minnat 
“Ullah returned with the carts to Unao, 
where he made a report at the Kotwali soon 
after 8 a.m. In this report he described 
ethe attackand stated that in the moonlight 
he had recognised Abdul Sattar, Ramzan 
‘Ali and Aziz, as the assailants, and that 
Ramzan was armed with a spear, the other 
two having lathis, He himself had got off 
“with one blow on the shoulder, but the 
other two had been severely injured, though 
they had entreated the men to take every 
thing they had. and not to_ beat them. 
The attackers however took nothing from 
them and made off when they had finish- 
ed beating Shakur and Mendu Khan. 
He went on to describe how he had 
goneon tothe threshing-floors and stated 
that he had ‘told the men he met there the 
names of the threéappellants. He added 
that “there was ehmity between Mendu 
Khan the injured person, Shakur who had 
died, and Aziz and Ramzan Ali, regarding 
the marriage of.the daughter of Mohammad 
Jan, resident of Untsar, and some enmity 
“had also taken place regarding the loading 
of carts on hire, They have beaten on ac- 
count’ of this very enmity." In the nature 


of the case there could only be two eye- 


witnesses of the attack—Minnat Ullah and 
Mendu Khan. These two agree in their 
account of what took place, though of course 
Mendu Khan, who was knocked senseless 
by the blows he received, does not know 
what happened before they reached the 
threshing-floor, nor had he time to identify 
the third man whom Minnat Ullah names 
as Abdul Sattar. Both these witnesses 


' have deposed at length as to the first of 


the two causes of enmity mentioned in the 
first report, With regard to this, itis tobe 
observed that both parties admit that there 
wasa dispute over Musammat Amna, the 
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grand-daughter of Chand Khan, who was 
ultimately betrothed to one Maula. The 
prosecution version is that the appellant 
Abdul Aziz was himself an unsuccessful 
suitor for her hand, while according to the 
defence it was Chand Khan who 
wanted to make a match between the girl 
and Abdul Aziz. The learned Judge has 
dealt with this matter, and we have no 
doubt that he is right in holding the pro- 
secution story to be the true one and that 


-Abdul Aziz was sore atthe betrothal of 


Musammat Amna to Maula. The appellant 
Ramzan Ali is the step-brother of Abdul 
Aziz. 

Minnat Ullah has recounted the history 
of the second cause of enmity mentioned 
by him inhis report. The appellants, like 
the complainants, arecartmen who make 
their living by letting out their carts for 
hire. It is said that Minnat Ullah and 
‘Abdul Shakur deceased took their earts a 
little before midnight to a point on the 
Cawnpore road. Here they found six carts 
already collected, among them two belong- 
ing to Abiul Sattar and Abdul Aziz aceus- 
ed. All the bullocks were being watered. 
It is explained by another witness, Imam 
Bakhsh, that they intended to load their 
carts up with grain at Rasulabad for Cawn- 
pore. ‘Objection was madé by Abdul Sattar 
and Abdul Aziz that, if so many carts went 
together to Rasulabad, the grain-merchants 
would reduce the rate of hire below the 
five annas which they ordinarily paid. The 
new-comers however declared themselves 
willing to take whatever theycould get, 
and in disgust the six men who had first 
arrived decided not to go to Rasulabad. 
Minnat Ullah then went off to fetch Mendu 
Khan and asked him to go with them. 
He did so, and the three finally set off to- 
gether. 

It has been objected on behalf of the 
appellants that this affairamong the cart- 
men supplies no adequate motive for a 
murderous attack, also that according to 
the witnesses no quarrel took place at the 
time. It is true that Minnat Ullah does 
say that there was meither galigufia nor 
takrar, but from the detailed “account given 
by Imam Bakhsh it is clear that the intru- ° 
sion of Minnat Ullah and Abdul Shakur 
was much resented by the two appellants 
who were present. That something of 
the kind did take place is not denied, 
for a witness Chheda has been pro-, 
duced on behalf of ‘the defence, 
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who states substantially the same story, 
though he gives it a twist which makes 
it incomprehensible. According to him, 
neither Minnat Ullah -nor Abdul Shakur 
were there at all. He and two other men 
had received as advance from a Bania at 
Rasulabad of one rupee-each, and had set 
out when they fell in with the carts of 
Abdul Sattar and two other.men, -who an- 
nounced their intention of. going to Rasul- 
abad too.. Finally it was agreed that all 
six should go to Nawabganj ‘instead. 


Chheda, it may be mentioned, hasbeen nam-` 


ed by both Minnat Ullah and Imam 
Bakhsh as one of thecartmen present on that 
occasion. 

Two witnesses from the threshing-fioor 
were produced to corroborate the evidence 
of Minnat Ullah and Mendu Khan as to what 
took place there. One of these was a boy of 


12 and the other a lad of 20. Both were 


~ illiterate field-labourers, and though they 
could ‘remember that Minnat Ullah had 
named three persons as his assailants both 
had forgotten what the names were. In 
view of the fact that these witnesses are 
both Hindus of low caste and without ed- 
. ucation their inability to recollect Muham- 
madan names is not unnatural. Had there 
been any question of tutoring, it would have 
been easy-enough to remind them of the 
names just before they came into Court. 
Ramzan Ali ‘was not one of the cartmen 
present on the Cawnpore road when the 
dispute took place. It is however in evi- 
dence that he and theotherappellantsand the 
complainants all lived in adjoining houses 
in the same Mohalla at Unao, and when 
Abdul Aziz and Abdul Sattar returned 
home disappointed they would naturally 
tell him what had happened. The appel- 
lants were already annoyed with the com- 
plainants over the betrothal of Musammat 
Amna, and this new cause of offence ap- 
parently exaspérated them to the point of 
determining to give them a lesson. The 
learned Judge is of opinion that they 
intended no more that to thrash the com- 
plainants. 
The first report was madeat 8 4. mM. in thie 
morning. The evidehce of Minnat Ullah 
explains why it was not made earlier, and 
we think his explanation a natural one. 
In ‘that report, the names of the three’ ap- 
pellants are mentioned and there is evi- 
dence to show that three names had been 
given by Minnat Ullah to the people at thé 
threshing Hoor though. these had been for- 
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gotten by these -somewhat stupid wite 
nesses, The night was the second after the 
full moon, and so soon after midnight there 
would be ample light to distinguish faces. 
The two eye-witnesses ‘have been subject- 
ed to a cross-examination of portentous 
length but they-have not been shaken in 
their account of what took place in the 
attack. We see no-:reason to disbelieve 
them. Jt is manifest-that.robbery was not 
the intention of the -perpétrators of the 
crime, for no attempt was made to steal any 
property. Their motive was-evidently to 
inflict injury on their victims, and itis, 
therefore, certain that they must ‘have been - 
men who had some sort of grudge or griev- 
ance against the complainants. We.are 
of opinion that: the learned Judge was 
right in finding that the three appelants-are 
the- men who took part.in the attack. - 

The learned Judge has convicted all. three’ 
under s. 302, Indian Penal Code, holding 
that they had the common intention of giv- 
ing a thrashing to Shakur.and his party, 
but that unfortunately Ramzdn used ‘a 
spear with -the -result that Shakur 
was killed. He, holds that all three 
must be held responsible for this. killing, 
as it was committed in furtherance of the 
common object of the party under s..34, 
Indian Penal Code, With this- finding we 
are unable to agree. Accepting the . find- 
ing that the common object of the party 
was only to give a thrashing to ‘the com- 
plainants, we.are of opinion that the. con- 
duct of Ramzan Ali in using a spear was 
something quite outside of, and incunsist- 
ent with that object. The weapon itself 
has not been produced, and it cannot .be 
said whether it wasa regular spear or a 
lathi with an iron point affixed toit. It- 
is at least possible that the other appellants 
did not anticipate that Ramzan Ali would 
make use of the point of his weapon. Both 
Minnat Ulah and Mendu Khan are. clear 
that Ramzan alone attacked. Shakur and 
the nature of latter's wounds confirms their 
evidence on -this point. We think that 
this is a case to which s. 34, Indian 
Penal Code cannot be held to apply, but 
that Ramzan .Ali alone must be held 
answerable for causing the death of Abdul 
Shakur. 

Whatever his intentions may . have bean. 
he cannot have been ignorant that, in 
using a spear or some similar weapon in 
the way he did, he was likely to cause death 
and that death. was. the most. probable re~ 
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sult of-his.action. - He has, therefore, right- 
“ly been convicted‘of murder under s: 302, 
Indian Pénal ‘Code, and we. uphold his con- 
viction -and dismiss hig appeal. Abdul 
‘Aziz and Abdul Sattar however are .not 
‘shown..to have.done more than inflict the 
beating which the learned Judge holds it 
“was their.intention toinflict. The offence 
of ‘which they have been-guilty was, there-- 
fore, of voluntarily .causing hurt under s. 
‘323, Indian Penal Code. We alter their 
‘conviction accordingly, and senténce each 
of them under s. 323, Indian Penal Code, ta 
rigorous imprisonment for.one year, _ 
ZK Appeal partly allowed, 





. .PATNA HIGH COURT. 
<. ` ORĪIMINAL . APPEAL. No,:155 or 1924. 
. ‘November 7, 1924. 
Pesent:—Mr, Justice ‘Adami and 
. Justice Sir John Bucknill, Kr. . 


JAMAL MOMIM AND. ANOTHER—-A OCUSED— ` 


APPELLANTS | 
/ : versus “ 
- EMPEROR—ReEsponpeEnt. 
- Criminal Procedure Code. (Act V of 1898), s. 284— 
Evidence Act (I of 1872), ss. 155, 137—Sessions trial 
“with aid.of three’ Assessors, legality of—Duty of Court 
—Previous' statement of ‘witness, when can be admitted 
‘to:corroborate or contradict witness. ; 
Under s. 284 of the. Cr. P. 0. it is necessary that, if 
. practicable, four Assessors should. be.chosen to aid: at 
“a Sessidns trial and where four Assessors are not 
‘chosen it-is proper that the Court should give reasons 
in the order-sheet to explain the impracticability of 
choosing four. Atrial, however, with the aid of three 
“Assessors and without recording reasons for not choos- 
‘ing four, isnot irregular but is still according to law 
“and doés not offend ‘against ‘the provisions of s. 284. 
-[p..154, col. -1.] cans , 
A previous deposition .made by a witness might be 
‘admitted under-s. 157 of the Evidence Act to çorro- 
“borate a subsequent statement made by the witness 
“but it cénnot-be-used-urider that section to contradict 
“tha witness. iThe'section under which such -evidénce 
may be’admitted ‘for. the .purpose of contradiction .is 
s.. 155 of the Act.. fp. 154, col..2.] . 
-*"Where witnesses’ have changed their statements it 
‘is difficult ‘for a Court “to put full reliance on “them, 
-even though thexprevious-depositions may be brought 
‘forward to.show-that their present denials are false, 
[p. -155, col. 1.) 


“ “Appeal against the judgment .and order. 


‘of ‘the ‘Sessions Judge, Darbhanga, dated 
“the 24th July 1924, 

"WY Mr. S. P. Sen, fór the Appellants. 

“ak Mr;-Sultan Ahmed, Government Advocate, 
“forthe Crownr. 2 0 o te 
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=.. JUDGMENT. l 
. Adami, J.—The two appellants have 
‘been. convicted by .the Sessions. Judge of 


Darbhanga and sentenced .to seven years’ 


rigorous imprisonment under s. 304, Indian 
.Penal Code, to two years’ rigorous imprison- 
ment under s. 148, and to one year’s rigo- 
rous imprisonment under s. 326 read with 
s. -149, the sentences are to be served 
‘concurrently. The appellants ‘were also 
bound down unders. 106, Cr. P. ©. to 
.keep .the peace for one year in sums of 
“Rs. :200 each. 

According to.the prosecution story Sri 
‘Mohan Jha, the zemindar, wanted to make 
. his .tenant Manir execute a kabuliyat for 
the payment of enhanced rent. Manir 
refused dnd this made the zemindar angry, 

At.6 A.M., on the morning of the 17th 
November 1922, a large mobofmen came 
-on to Manir’s land and began looting 
away thecrop. Sheikh Madri and Jheri, 
Manir’s men, came up and protested, and 
thereupon -they were attacked, Bideswar 
struck . Manir first and then these two 
present ‘appellants struck Madri with 
garassas on the head. He fell and died 
-from the ‘effects of the wounds he had re- 
ceived. Jheri also received injuries. 

Information was given at the Police sta- 
‘tion, which.is eight miles distant, at 11-30 
that same day, In .that information Manir 
stated to the Police that the two sons of 
Sri Mohan had been present on horse-back 
directing the mob and also his tehsildar. 
“Altogether nine persons were mentioned 
in the information as having taken part in 
the assault. p 

The Police investigated and sent up six 
persons including the two sons of the zemin- 
dar and the tehsildar; the three other per- 
sons including these two appellants could 


not be found, and the trial proceeded with- 


„out them, resulting in the acquittal of the 
‘two sons of the zimindar and the tehsildar 
-and the conviction of the other three per- 
sons sent up. That was in June 1923. 

The two present appellants were abscond- 
ing, and steps were taken against them 
‘under--ss. 87 and 88 and then in January 
-of this year -it was ‘decided that in their 
«absence -the evidence should be taken, 
under s. 512 of the Or. P. ©., and the 
„28th of January was fixed for that’purpose. 
‘On that date the two appellants surrender- 
ed and asked for “some time in order to 
énable them'to procure the surrender of 
the third. absconder Jhingru ..Dusadh. He; 
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appellants were put on their trial, after 
‘commitment, before the Sessions Judge. 


The same witnesses were examined as- 


had been examined in the previous trial 
in 1923, and the three Assessors gave it 
as their opinion that these two appellants 
were guilty onthe charge brought against 
them. The learned Sessions Judge agreed 
“and they were convicted and sentenced as I 
have.stated above. ` i 
Mr. Sen, the learned Counsel for’ the 
appellants, in the first place attacks the 
constitution of the Court by which the 
‘appellants were convicted. He points out 
“that under s. 284 of the Cr. P. O., it is requir- 
ed that: if practicable four Assessors should 
' be chosen and that the minimum number 
of Assessors is three; and he argues that 
it isonly where it is not practicable to 
find four Assessors that the Court can be 
properly constituted with three ; and where 
only three Assessors are chosen, reasons 
should be recorded why it has not been prac- 
ticable to chose four, In the present case 


the proceedings do not show any reason why 


four Assessors were not chosen. 

- We have dealt with this question on this 
Bench before, and, while pointing out that 
where four Assessors are not chosen it is 
‘right that the Court should give réasons in 
the order-sheert to explain the impractica- 
bility of choosing four, the trial with three 
Assessors, without the record of these rea- 
‘sons, isnot irregular but is still according 
to law and does not offend against the pro- 
visions of g. 284. 

Mr. Sen does not contest the finding that 
‘there was a riot on the 17thof November 
1922. He contends, however, that the proof 
that the two present appellants took part in 
that riot is insufficient. 

In the first placehe points out that sev- 
eral of the witnesses in their cross-examina- 
tion have made statements which are not 
in accordance with the statements which 
they made in the previous trial, and on this 
ground he urges that the evidence should 
not be believed. . 

Secondly, he attacks the admission. of 
the former depositions of these witnesses by 

ethe Sessions Court as evidence to, test the 
credibility of the witnesses. 

Thirdly, he pọints out that, according 
to the First Information and the evidence of 
the witnesses, the two appellants inflicted 

. the wounds with garassas, while the medi- 
‘eal evidence -admittedly shows that the 
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wounds on’ the head of. the deceased man. 
Madri were lacerated wounds caused by 


-some blunt weapon. ` 


Lastly, he points to a suggestion that 
Manir received a lettér at the Police Sta- 
tion from one. Abdul naming the two ap- 
pellants and that it was owing to this 
letter that Manir mentioned the appellants’ 
names in the information.’ 

The learned Sessions Judge in his judg- 


-ment has most carefully considered the ` 


alterations in the statement made by some 
of the witnesses. He has admitted the 
previous depositions made by some of the 
witnesses under s. 157, Evidence Act, and 
after discussing the evidence, he has shown 
that. there are three reliable . witnesses, 
namely, witnesses Nos. 7, 9 and 12 who 
have not changed their statements, and it 
is on the basis of the evidence of these 
three men chiefly that the learned Sessions 
Judge has come to- a finding that the ap- 
pellants did take part in the riot and wound- 
ed Madra. i 
Mr. Sen argues that the -depositions are 
inadmissible under s. 157 to contradict the 
statements made in the present trial by 
the witnesses. As a matter of fact a con- 
sideration of the evidence of those wit- 
nesses shows that in the examination-in- 


‘chief they stated the same story as they 


stated in the previous trial, and those pre- 
vious depositions ‘might rightly be admit- - 
ted under s. 157 to corroborate the-present 
story. But at the same timeit appears 
that those depositions have been used to- 
contradict what the witnesses further stat- 


“ed in their cross-examination in the present 


trial and it is plain that they could not 


-be admitted for that purpose under s. 197, 


The section under which such evidence may 
be admitted for the purpose of contradic- 
tion iss. 155. However that may be, it is 
clear from the judgment of the learned 
Sessions Judge that, after noticing and ex- 
plaining that the evidence given in the 


_cross-examination of these witnesses is unre- 


liable because they contradicted themselves, 
he has practically discarded the evidence 
of those witnesses and has contented him- 
self with relying on the evidence of the 
three witnesses I have mentioned. This 


. he was perfectly justified in doing : and, 


after reading the evidence of those three 
witnesses, corroborated as it is by their pre- 
vious statements, there is no reason to 
find that theSessions Judge was mistaken 


“in basing his conviction on their evidence, 
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‘The Assessors also believed those three: 


witnesses. Where witnesses have-changed 


` their statements, naturally it is difficult for 


a Court to put full reliance on them even 


though the -previous depositions may be 


_ brought forward to show that their pre- 
. sent denials are false ; and I myself ‘would 


e 


‘witnesses. - 


in this case, be quite satisfied with 
the ‘evidence given by the three reliable 

Then Mr. Sen urges that since in the 
previous trial the two sons of the landlord 
and the tehsildar, who were the leading 
men, were acquitted, and since the three 
witnesses now relied upon mentioned in the 
previous trial that these three men were 
present, the Court should look with some 
doubt on their evidence. It has to. be 
remembered, howevér, that in the previous 
trial too, though it was found that three- 
of the accused who had: been named by 
the witnesses were in fact not there, the 
Court was satisfied that the evidence of 
those witnesses was true with regard to 
the three other accused ; and in this trial 


. too I see no reason to doubt the evidence 


‘Abdul had 


of the three witnesses because in the pre- 


. vious trial three other men who are not 


now before the Court were acquitted. 

With regard to the letter alleged to have 
been written by one Abdul, there is no 
evidence to prove that any such ‘letter 
was .delivered to Manir. Manir was asked 
whether he had received that letter and 
he absolutely denied having done so. A 
witness Mian Sultan, who has’ been treat- 
ed asa hostile witness, says that he heard 


. from Manir that Ke had received a letter 


from Abdul; but Manir was notasked 
whether he had made any statement on 
this subject to Mian Sultan. There is 
absolutely no evidence toshow what enmity 
against. the two appellants 
and there is no evidence to satisfy the Court 
that any letter was in ‘fact ‘written by 
Abdul which served as a guide to Manir 
in naming the persons accused in the first 
information. 4 

It is true that the medical evidence’ 
shows that the wounds on the head fof 
Madri were inflicted by a sharp-edged 
weapon like a garassa. .The learned Ses- 
sions Judge has carefully considered this 


~ point and has come to the conclusion that 


as the witnesses were at some distance . 


and saw the two- appellants carrying~ 


garassas when they hit Madri, the wit- ° 
nesses -concluded that they were using the - 
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garassas. The learned Sessions Judge points 
out that the wounds may have been inflict- 
ed by a ‘garassa but with the lathi end 
ofit, and wounds thus inflicted would be 
of the nature found on medical examina- 
tion. Itis possible too thatthe appellants 
used the back of the garassa in hitting 
Madri. Throughout the evidence it is 
shown clearly that the appellants hit Madri 
with garassas. This has been the story 
throughout even in the First Information and 
there -is no reason to think that the wit- 
nesses have purposely told a false story. It 
is much more likely that ifthey were going 
to tell afalse story they would have fitted 
their story to suit the medical evidence 
and mentioned some other weapon. To 
my mind the evidence that these two ap- 
pellants were present in the mob and that 
they were the assailants of the deceased 
Madri is quite clear, and the finding of 
the Assessors and the learned Sessions Judge 
is, I am satisfied, correct. The sen- 
tence passed against the appellants is not 
severe considering the injuries they inflict- 
ed. i 

- There is one other matter to which Mr. 
Sén called our attention and that is that 
the learned Sessions Judge refused to call 
a defence witness when requested to do 
so by the appellants. The proceedings 
show clearly the reasons for this refusal 
and those reasons aresound. The learned 
Sessions Judge says that though defence 
witnesses had been mentioned, the appel- 
lants gave him to understand that they 
were not going to call any defence witnes- 
ses, and it was not until the case had 
come to an end that their request was 
made. The learned Sessions Judge points 
out that the defence had sufficient time 
to procure the attendance of this witness 
earlier and they had been aware that no 
defence witness . was present throughout 
the trial. The reasons given for the refusal 
were ‘satisfactory, and’ there is no rea- 
son to consider that the accused had 
beén prejudiced by the refusal to call this 
witness. i 

. I see no good reason to interfere in this 
appeal and would uphold the conviction and 
sentences passed against the appellants and 
dismiss the appeal. 3 

Bucknill, J.—I agree. 
Zz. E Appeal dismissed, 
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LAHORE HIGH COURT. 
. “CRIMINAL REVISION PETITION No. 1378 or 
- 1924, 
November 21, 1924. 
Present:—Mr. Justice Harrison. 
DHANNUN—Convicr—PEtiTIonER 
© Versus 
EMPEROR— RESPONDENT. 
‘Penal Code (Act XLV of 1860), s. 457—House break- 
ing by night~-Intention—Proof, 
Accused, who was a goldsmith, was caught in the 
. - -house óf the complainant before sunrise and was 
-found to have on his persona large sum of money 
which belonged to himself and certain gold orna- 
‘ments. It appearéd that the entrance tothe house 
was shut up on the previous night and there was no 
‘evidence that any door was broken open or that any 
hole had been made through the wall, The explana- 
tion given by the accused of his presence in the house 


was not an unlikely one : 
Held, that under the circumstances the accused could 
not be convicted of an offence under s. 457 of the Penal 


Code. 


Petition, under s, 439 of the Or. P, C., for 
‘yevision of the order of the Sessions Judge, 
Jullundur, dated the 18th August 1924, 
varying that of the Magistrate, First Class, 
exercising enhanced powers under s. 30, Or. 
P. C., Jullundur, dated the 31st July 1924. 

Mr. Shamair Chand, for the Petitioner. ` 


JSUDGMENT.—Dhannun has been 
convicted under s. 457, Indian Penal Code, 
and sentenced to four years’ rigorous im- 
-prisonment and his appeal has been dis- 
missed by the learned Sessions Judge. 

On revision Counsel represents that there. 
are certain curious features in the case 
which render it probable that the story told 
by Dhannun himself is true and at the least 
raise grave doubts of the accuracy of the 
story told by the prosecution. It is notde- 
nied that Dhannun was caught in the house 
of one Sundar Singh. He had with him 
at the time Rs. 453 in currency notes and 
cash and he was wearing his earrings and 
a gold ring. He is himself a goldsmith by 
caste and calling. He does not live in 
the village of Sundar Singh, and certainly 
it is very peculiar that a man setting out 
on a burgling expedition should carry 
with him such a large sum as Rs. 


tion ‚witnesses that one Daula was present 
at the time. Héis also a goldsmith, and 
h® corroborates the story told -by the ac- 
cused, namely, that he went to this house 
to negotiate the acquisition of the widowed 
daughter-in-law of Sundar Singh for a re- 


lation of hisown. In the First Information. 


Report this man Daula was not mentioned. 


. 
. e 
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It is true and established by the prosecu-~ 
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The third point is that, although the ac- 
cused is said to have been caught inside 
the louse shortly before dawn, the house 
having been duly shut up the night before; 
it is nowhere said that any door was 
broken open nor that any hole was made 
through the wall. This may be a mere over- 


sight, but.taking everything into account 


I am not prepared to maintain the convic- 
tion of this man Dhannun. I accept his 


‘application for revision and acquit him. 


ZK. Application accepted. - 





. PATNA HIGH COURT. 
CRIMINAL Revision No. 484 or 1924. 
November 4, 1924. 
Present:—Mr. Justice Kulwant Sahay. 
DURGA RAM AND oTHERS—AccusEp— 
PETITIONERS 
versus k 
_ , EMPEROR—Opposire PARTY. 
Criminal Procedure Code (Act V of 1898), s. 342, 


compliance with—Procedure—Duty of Court—-Omis- ` 


sion to comply with provisions of section, effect of— 
Illegality. 

The object of s. 342 of the Or. P. ©. is to enable 
the accused to know what, in the opinion of the 
Court, are the circumstances which from the evidence 
appear to be against him. The section makes it 
obligatory for the Court to tell the accused as to what 


are, the circumstances which he has to explain. The - 


time and the stage of the trial at which the Court is 
required to put the question to the accused is also of 
importance; it.is after the close of the prosecution 
case and before the accused is called on for -his 
defence. At this stage of the trial it is necessary 
that the Court should make up its mind as to whether 
there are circumstances appearing from the prosecu- 
tion evidence against the accused, and if it is 
of opinion that there are such circumstances the ac- 
cused must be apprised of the circumstances go that 
he may, if he can, explain them to the satisfaction of 
the Court. The mere question as to whether the 
accused has anything to say after hearing the cross- 
examination of the prosecution witnesses: is not a 
sufficient compliance with the provisions of the law. 
[p. 158, col. 2. : 

{Case-law discussed.) , à 

Non-compliance with the provisions of s. 342 of the 
Cr. P. C. amounts to an illegality which vitiates the 
trial altogether, irrespective of whether the accused 


has or has not been prejudiced by the non-compliance. 


[p. 158, col. 1.) 

Before the cross-examination of the -prosecution 
witnesses the accused were asked as to what was 
their defence, and subsequently, after the cross-exami- 
nation of the prosecution witnesses and before ‘the 
‘accused were called upon to enter on their defence, 
they were asked whether they had anything further 
to say after hearing the cross-examination. The 
accused replied they did not wish to say anything 
further: h KN NK 


1 


[86:1: O. 1925]. 

Held, that the provisions of s. 342 of the Or. P. C. 
had not been complied with and that the trial was 
thereby vitiated. [ibid] 

- Oriminal 
the Sessions Judge, Manbhum Sambalpur, 
upholding that. of the Deputy Magistrate, 
Dhanbad, dated the 7th July 1924. 


“Messrs. K. B. Dutta, B. P. Jamoar and 
Raghunandan Prasad, for the Petitioners. 

The Assistant Government Advocate, for 
the Crown. | : 


JUDGMENT.—All the five petitioners 
have been, convicted under s. 147 of the 
Indian Penal Code, and the petitioners Ram- 
lakhan and Sitaram have been further coh- 
victed under s. 325 ofthe Indian Penal Code. 


Ramiakhan has been sentenced to one: 


- “years rigorous imprisonment under s: 147 
and nine months’ rigorous imprisonment 
under s. 825. Sitaram has been sentenced 
to’ nine months’ rigorous imprisonment 
under s. 147 and nine months’ rigorous im- 
prisonment under s. 325, the sentences in 
both cases being concurrent, They have 
also been sentenced to pay a fine of Rs. 100 
each under s. 147 of the Indian Penal Code. 
The petitioners Durga Ram and Mani Lal 
have been sentenced to six months’ rigorous 
imprisonment under’s. 147 and Ramkhela- 

. wan has-been sentenced to three months’ 
rigorous imprisonment under s. 147. All 
the petitioners have been further bound 
down to keep the peace for one year under 
8. 106 of the Cr. P. C. in the sum of Rs. 500 
each with one surety of like amount. The 
convictions and sentences have been upheld 
by. the Sessions Judge. 

The principal point taken by the learned 

_ Counsel for the petitioners-in this revision 

case is.that the provisions of s, 342 of the 

‘Or. P. O. have not been complied with. It 


appears that before the cross-examination 


of the prosecution witnesses the accused 
persons were asked as to what was their 
défence, and subsequently after. the cross- 
examination of the prosecution: witnesses 


and before the accused were called upon: 


to enter on their-defence they were- asked 


by the Trying Magistrate that they had 


heard the cross-examination of the prosecu- 
. tion-witnesses; whether they had any thing 
further-to say- to which they replied that 
they-did not wish to say any thing further. 
It'is argued that this sort of examination 
' othe accused is not a sufficient compliance 
` with-the provisions ‘of s. 342 of the Cr. P, C. 
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revision from an order of 


Fhe objection:was: taken before the learned: 


“9s 
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Sessions Judge and he dealt with this 
point as follows:— 

“On this -point the learned Counsel's con- 
tention is that though the examination of 
the accused was recorded before the pro- 
secution witnesses were cross-examined, and 
that subsequently after the cross-examina- 
tion of those witnesses was finished and 
before the accused were called oh for their 


defence there was further examination of 


the accused, yet the Magistrate did not 
satisfy the provisions of s. 342 of the Cr, 
P. ©. as explained in Bhokhari Singh v. 
Emperor (1), inasmuch as the accused were 
merely asked whether they had anything 
further to say and their answers were in 
the negative. The accused have made 
detailed’ statements in their former examina- 
tions and it appears from the Magistrate's 
certificate that the accused were asked if 
they had to say anything in defence after 
the cross-examination of the prosecution 
witnesses, and the reply was that they did 
not wish to say anything further. 
I do not think that the appellants 
have been prejudiced inasmuch as they ex- 
plained in full, and were also given oppor- 
tunity to explain, the evidence appearing 
against them at different stages in the 
course of the trial. An order of remand 
would serve no useful purpose. Moreover 
the learned Counsel for the appellants does 
not want thatthe case should be sent back 
for re-trial.” It appears, therefore, that the 


‘learned Sessions: Judge on appeal is of 
‘opinion that there was a sufficient compli- 


ance with the provisions of s. 342 in the 
present case by the mere fact of the Trying 


‘Magistrate asking the accused persons after 


the cross-examination of the prosecution 


. Witnesses whether they had any thing to 


say in defence after hearing the cross-ex- 
amination of the prosecution witnesses, 
He is further of opinion that the appellants 
were not prejudiced by their not being ex- 
amined properly inasmuch as opportunity 
was givén to them to explain the evidence 
appearing against them .at. different stages 
in the course of the trial. He was further 
of opinion that a remand would serve no 
useful purpose and -it’ appears that the 
learned Counsel for the appellants .did not 
press before. him for a re-trial of the case, 


Before me, however, the learned Counsel for 


the petitionérs presses for a re-trial. Iam 
clearly of opinion that, the examination of 
(1) 81 Ind. "Gas. 199; 5 P; Li T: 415: (1924) Pat, 198; 
Or. La, J, 711; (1924) A, L R (Pat) 791, b 


e 
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the accused persons in the present case has any circumstaneés appearing in the evidencë _ 
not been made in compliance with the pro- agairst him, question him generally om the ` 
. Visions of s, 342 and it does not matter whe- - case after the witnesses for the prosecution 

ther the accused persons were or were not have been examined and before he is called., 
prejudiced by the non-compliance with the on for his defence. The examination of the. 
provisions of s. 342 inasmuch as fhe non- . accused is for the purpose of enabling him . 
compliance of the provisions of the said | to explain circumstances appearing in the’: 
section amounts to an illegality which evidence against him. In order to ‘enable ` 
vitiatés the trial altogether. The question the accused to know what are the circum- ~ 
as to the non-compliance with the, provi- stances appearing in the evidence- against: 

. sions of s. 342 vitiating the trial is now ‘him and what the Court considers to be’ 
firmly established by the decisions of the such circumstances; it is necessary for the 
several High Courts in the country—see (ourt to put those circumstances directly 
Raghu Bhumij v. Emperor (2); Fatu Santal to the accused and to ask him to explain ~ 
v. Emperor (3), Kashi Pramanik v. Damu “those circumstances if he can. It is not 
Pramanik (4), Tani v. Emperor (5), Udhao always possible for the accused to know as- 
v. Emperor (6) and Mazahar Ali vy. ‘to what are the circumstances which to the 
Emperor (7). Reliance has been placed by Court may appear to be against him and it | - 
the learned Assistant Government Advocate is possible that the Court may consider one ° 
upon the case of Mi: Tilawan v. Emperor circumstance appearing from the evidence ~ ` 
(8), where a Division Bench of this Court as being against the accused while “the 
held that where an accused ‘person files a~ accused may not consider that circumstance - 
written statement not only after the pro- -to be against him. ‘The object of s. 342 
secution’ witnesses have been, examined, Cr. P. C. is to enable the accused to’: know 
cross-examined and .re-examined but also what in the opinion of the Court; are the. 


- after the defence witnesses have also been circumstances which from the evidence 


cross-examined and discharged, the mere. appear to be against him. The section 
fact that the provisions of s. 342 ofthe clearly makes it, obligatory for the-Court.to 
Cr. P.O, have not been complied with would ` tell the accused as to what are the circum- 
not vitiate the trial as in such a case the stances which he has to explain. The time >`. 
accused could not have been prejudicedand. and the stage of the trial at which the - 
miscarriage of justice caused, But the Court. is required to put the question to the- 
“decision in this case is opposed to the long -accused is also of importance; it is after 
string of decisidns referred to above and I the close of the prosecution case and before - 
am not prepared to follow thedecisionin this accused-is called on for his defence. At 
case in preference to the considered opinion this stage of the trial it is necessary that’ - 
of the Judges in the different High Courts ‘the -Court should makè up its mind as to 

in the cases cited above. ‘The question for whether there are circumstances appearing: 
consideration in the present case is as to from the prosecution ‘evidence to be against 
-whether the examination of the accused the-accused and, if the Court ‘is of-opinion . 
persons was a sufficient compliance with the’ that there are no circumstances appearing - 
law. There was, no doubt, an examination in the. evidence. against the accused itis .. ' 
of the accused, but what-is required by “the duty of the Court to acquit the - 
s. 342 is that the Court shall, for the pur- accused without calling’on him, to enter on ` 
pose ‘of enabling the accused to explain . his defence.. In order to make-up itsmind ~ 
ae g ne a 6 ae Ss the Court has to consider the evidence for 

- © 58 a 49,1 P. L. T. 241; 21 Or. L. J. 105; the prosecution and to see what are the .-. 

9 (3) 61 Ind. Cas. 705; 2 P. Ia T. 288; 22 Or. L, J.417: Circumstances which appear to be against - 
-6 P L.J. 147... ° i . -> the accused and the accused has to ‘be- 
„n 77 Ind. Cas. 988; 27 O. W. N. 28; 25 Cr. L. J. prre of TO Crue ie wih 
ike a eN: : _ they he-may,if he can, explain them , to 

kn = ae gas: ee orr 155. (1924) A.L R. the satisfaction. of the Court. The mere ` 
(N.) 8ll. | | NGANG : question as to whether the accused had any- 

(2): 71 Ind. Cas. 662; 50 O. 223; 36 O. L. J. 417; thing to say after hearing the cross-exami-- 
27 0. W.N. 99; 24 Or. L. J. 198; (1923) A.L R. (OF nation of the prosecution witnesses- is to: ` 


“a 69 Ind, Cas. 383; 1Pat, $1; (1922).A. L'R. (Pat) . DY mind nota sufficient compliance with . 
386, L. R 
Cr. 


23 Or, L. J. 703; 4 P, L, T. 60; 1 Pat. L. R., 35 the provisions.of, the law.. The. guestion 
oo pe d was considered by me in the case of Bhokart 


(86'T, ©, 1995]: 


Singh v. Emperor (1), and I adhere to ‘the 
view expressed by me in that case. The 
same view was taken by the Rangoon High 
Court in’ the case of Maung Hman v. 
Emperor (9), and in the Nagpur Judicial 
Commissioner’s Court in the cases of Udhao 
v. Emperor (6), and Tani v. Emperor (5). 

It is contended, however, by the learned 
Assistant "Government Advocate that the 
sufficiency of the examination of an accused 


under s. 342 cannot be considered in revi~ 


sion and reliance has been placed upon the 
observations by Bucknill, J., in the casé of 
Panchu Chaudhury v. Emperor (10). In 
that case his Lordship observed: “I am not 
prepared, without very convincing author- 
ity, to say that it is well open in Revisional 
Jurisdiction of this Court to enquire into 
the sufficiency of the examination which 
has been made under the section. Indeed, 
itis freely admitted that it is impossible 
to lay down any very definite hard and fast 
Yule and my own view is that this Court 
would not enquire, in Revisional Jurisdic- 
tion, into any such ‘sufficiency, except pos- 
sibly in very exceptional and special cir- 
cumstances.” Iam prepared to agree with 
his Lordship that where there has been an 
examination of the accused in compliance 
with s. 342 of the Cr. P. C. it may not be 
open to this Court in its Revisional Juris- 


diction to enquire into the sufficiency or- 


otherwise of the examination, but it must 
be shown that there was an examination of 
_ the accused as ‘céntemplated by s. 342. If 
there has been an examination of the accus- 
ed as contemplated by s. 342, in other 
words in cases where the Judge or the 
Magistrate has put to the accused questions 
indicating the circumstances which from the 
prosecution evidence appear to be against 
him, it will not be open to this Court in 
revision to say that the Judge or the 
Magistrate ought to. have put. other ques- 
tions and that the examination of the 
accused. was not sufficient. But, where 
there has been no compliance at all with the 
provisions of s. 342, in other words where 
the circumstances appearing against the 
accused have not been put to him and he 
has not been called on to. explain those 
circumstances, but a simple question has 
been asked as to whether the accused had 
anything further to.say, such examination 


(9) 77 Ind Cas. 887; 25 Or. L. J. 487; 2 Bur. L. J. 
238; 1 R. 689; (1924) A. I. R. (RJ 172. | 

10) 66 Ind. Oas. 73;.23 Or. L. J. 283;3 P. L.T. 
$49; (1923). A. I. R. (Pat) 91. 
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is-not an examination as contemplated by 
5. "342. It was pointed out by Sir John 
Bucknill, J., in the case referred to that it 
can easily be seen that if it is to be said that 
a Judicial Officer must ask this or that 
question or this ‘or that series of questions 
under the provisions of s. 342 of the Cr. 
P. C. the practical effect of the working of 
that section could be criticised in re- 
visional applications on every possible 
occasion, and his Lordship observed that 
where an accused was undefended, the 
Tribunal may well point out to him the 
elements of the evidence adduced against 
him which seems in his own interest to 
demand his explanation but where an accus- 
ed was defended: by a legal practitioner it 
would be altogether impossible to expect, 
or desirable to contemplate, a Tribunal 
entering upon a lengthy examination of an 
accused person which might easily develope 
into a recounting of the history of the 
whole case or into, what would. be far 
worse, some sort of cross-examination. I 
agree with these observations and hold that 
once it is shown that there has been a 
sufficient compliance with the provisions of 
s. 342 this'Court will not enquire as to 
whether the Court had or had not put a 
certain question which ought or ought not 
to have been put. But, as I have said 
before, there must appear upon the record 
that the Court did examine the accused in 
the manner contemplated by s. 342, Once 
this is shown, I am of opinion that it would 
not be open to this Court in ‘revision to 
enquire as to whether such examination was 
or was not a sufficient compliance with the 
provisions of s. -342. In the present case, 
I am clearly of opinion that there has not 
been a proper compliance with the provi- 
sions of s. 342, and although it is not neces- 
sary to examine as to whether the accused 
persons have been prejudiced by such non- 
compliance, it is clear from the judgment 
of the Sessions Judge himself that the 
accused persons have been prejudiced in 
the present case. The learned Sessions 
Judge observed in one part of hisjudgment 
as follows:—“‘At the outset I should say 
that neither in the examination of the 
appellants nor in the First Information, as 
per Ex. A, lodged by the appellant Ram ` 
Lakhan any attempt has been made or sug- 
gestion has been thrown to explain the in- 
juries appearing on the person, of Sitaram 
(son of the complainant Harihar).” Now, 
this is clearly, one circumstance appearing 
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from thé prosécution evidence against: the- 
accused-and this circumstance at any rate: 
was not placed before the accused by the- 
Trying Magistrate. It may be’ that if the 
accused were asked to explain the circum- 
stance they might have come forward with 
an explanation which might have satisfied 

. the Magistrate. 

‘Having-segard to the view I have takan 
on the point of law, it is unnecessary to`set’ 
out the facts of the case. In. my. opinion: 
the trial became illegal at the point when 
the accused: persons were not examined as 
required by the second part of s. 342 of the 
Cr. P. O. The conviction and sentences 
must be set aside and the case sent back to 
the Trying Magistrate to re-try the case from 
the point at which the trial became illegal, 
namely, after the cross-examination of the 
prosecution witnesses. If for any reason 
the case cannot be tried by the Magistrate 
who tried it in the first instance, the trial 


will have to begin de novo. 
Z E. i Case remanded, 


pa 


LAHORE HIGH COURT.’ 
. Criminal Rersrence No. 1504 or 1924. 
December 22, 1924. 
Presenti—Sir Shadi Lal, Kr., Chief 
Justice, 
BAHALI AND dons ANG pee 
; PRTITIONERS 
. “versus 
+ | BMPEROR—ResPonpenty 


Punjab Excise Act (I of 1914), s. 61 (1) (a)—Unlaw- - 
ful possession of Liquor—Liquor discovered from place . 


acoessible to public—Possession, proof of. 
‘Accused, who were father and son, kept a shop for 
the sale of sweets and there was a place -provided 


for customers to eat the sweets ‘purchased’ from the . 


shop. ‘Two bottles” of illicit liquor were found from . 
the portion of the shop used by the customers for 
eating sweets, tais portion being accessible to the 
public. At the time of the discovery the father was 
away: from the village and returned to the village - 
several days. after. The son was a. lad, 16.-years of . 
age, and there was nothing to show that he. was ad- 
dicted to drinkjiog or that he was selling liquor from 
the-sho 


Wa Pa, under the civcumstances, the possession >» 


of.the illicit liqhor could not be said to have been . 
© brought home to-thé accused. 

Case’ reported. by. the Sessions J udge, 
Lahore, with his No. 1019 of 1924: 

FACTS. —The petitioners aré father and’ 
son,. Bahali being the son and Labhu being. 
the father. Bahali is aged about 16. On: 
“the strength of information: given by one 
Thakar Das, Labhu's shop jn village 
Hydiara was searched: Labhuewas not then 
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in the village ‘and had- beëin a away: for some- 
time. Bahali was present at the-time: of 
the search. The shop is for sale. of sweets: 
and pakoras. The search resulted-in the. 
recovery of two bottles containing. Ha. 
chattaks of liquor. j 

GROUNDS.—The two petitioners ~in 
this. case havé been: convicted under s: 61 
(1) (a) of the Excise Act ‘and sentenced: to” 
pay a fine of Rs. 30 each. 

“They are father and son. Bahali bain 
the son and Labhu being the father. Bahal 
is aged about 16. -On the strength of* in-’ 
formation given by one Thakar.Das, Labhu’s: 
shop in village Hudiara was searched, 
Labhu' was not then in thé village and: 
had been away for sometime. Bahali was, 
present at the time ofthe search. The shop’ 
is for sale of sweets- and pakoras, There 
is a-place provided for customers to eat: 
sweets and pakoras purchased from the 
shop on'the premises. The search resulted.’ 
in- the recovery of two. bottles containing” 
114 chattaks of liquor. The Excise , .Inspec- 
tor and the Sub Inspector are of opinion | 
that the liquor is illicit and.their opinion 
must, I' think, be correct. I am, however,, 


_ of opinion that it has not been satisfact- 


orily proved that both the accused. jóintly, 
or any one of them singly was in possession, 
of the liquor. The father was not in tho- 
village when the recovery was made and, 
had been away for sometime. He did not. 
come back for several days after the res 


< covery. He can inno case be said to be res- 


ponsible for the liquor, The son is merely. 
a boy and there is nothing to, show that: le. 
was addicted to drinking ‘or that he was. 
selling ` liquor from the shop. . It is in! 
evidence that the portion of the shop from | 
which the liguor was recovered is used by.. 
customers for eating on premises what” they, 
purchase from the. shop. The place. is. 
thus’accessible to the public., It is possible. 
that’ an’enemy ‘of the accused placed ‘the - 
liquor and then gave information to the 
Excise Officials, ` : 
‘For these reasons I am of opinion: that , 
the conviction of the petitioners cannot be.. 
“maintained: -I submit the recòrds ` to the. l 
High: Court for orders. i 
‘ORDER.—For the reasons ‘recorded by. 
the learned Sessions J. udge, I set. aside’. NG : 
conviétions and :the sentences and’ direct” 
that the fines-if. realized be; refunded - tovthe _ 


f accused. AS 


Zo Ke diekin ani; senitenves set aside; © 
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: ALLAHABAD HIGH COURT. 
. Privy Counc, APPEAL No, 24 or 1924." 
December 1, 1924: 
Present:—Sir Grimwood Mears, KT., 
Chief Justice and Mr. Justice Piggott. 

Nawab Mumtaz-ud-daula | 
MUKARRAM ALI KHAN or PAHASU 
— PETITIONER 
" versus 
JAMES_R. R. SKINNER 
— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 109, 
0. XXII, r. 9, 0. XLIII, r. I (k)— Abatement, 
application to set aside, dismissal of —Appeal—Order 
directing lower Court to re-hear' application, whether 
ž “final order”—Appeal to His Majesty in Council. , 

‘An ‘order passed on an appeal under O. XLII, 
“1 (k) of the C. P. O., against an order of a lower 


Cours rejecting an application to set aside an abate-. 


. ment under O. XXI, r. 9° of the O. P.C., directing 
the lowér Court. to re-hear ‘the ‘application is not a 


` "final order” within the meaning of s. 109 of the C. ` 


P. C., and cannot form the subject of an appeal to 
His Majesty. in Council. 
-~ (Case-law referred to.) 
Application for leave’ to appeal to His 
_ Majesty in Council. 
Messrs. Iqbal Ahmad and Gopi Nath 
. Kunzru, for the Applicant. 
"Mr. B. E. 0’ Conor, for the Opposite Party. 
J UDGMENT.—This application which 
is for Teave tó appeal to His Majesty in 
Council comes before us under the following 
circumstances, ‘The plaintiff commenced ‘a 
| suit against the Nawab of Pahasu. - That 
gentleman died on the 26th of March 1922. 
The plaintiff alleged that she had been 
- away in the hills and had not, in fact, 
heard of the death of the defendant until 
June 21st. The legal practitioner represent- 
ing the plaintiff “took the view that the 
_ plaintiff had six months within which to 


Sas 


‘bring the heirs. upon the record. When 


three months and two days had expired, 
namely, on the 28th of June 1922, he made 


an. application in the usual form asking 


for permission to implead the heirs. .The 
Court on the 6th. of November 1922 reject- 
ed that application, holding that the period 
within which such an application should 


be made was three months, and declared 


: the suit to have abated. 

On the 9th of December 1922 a further 
application was made asking that the order 
of abatement might, in the. special circum- 
stances, be set aside, having regard to the 
"provisions ` of 8. 

P application was rejected on the same 
ay 

_ The plaintiff appealed to this Court 

“against this order of Decémider 9th and this 


ae 


MUKARRAM ALI KHAN V. SKINNER. 
’ Court allowed the appeal and directed the 


is one for 


- decision 


5 of the Limitation Act.’ 


“ALT. R (L3 65. 
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learned Subordinate Judge to re-hear the 
application. From this order leave is 
sought to appeal to Privy Council. 

Two points are urged. First, that it is a 
final order; second, that the case is “other- 
wise a fit’ one for appeal to His Majesty 
in Council.” It will be convenient to take 
the latter point first: The proposed suit 
redemption and, whether the 
plaintiff be right or not in contending 
that she had six months within which to 
implead the heirs, there can-be little doubt 


“that, if there had been a prompt applica- 


tion based on s. 5 of the ‘Limitation Act, 
Counsel for the plaintiff need not greatly 
have concerned himself with the question 
whether the limitation was three or six 
‘months, but could have contended that, 
if he were wrong in his belief that it was 
six months, the two days’ default ought 
to be condoned, in view of the Full Bench 
decision of this Court in Shib Dayal v. . 
Jagannath Prasad (1). This very question 

whether the time allowed was three months 
or ‘six months was considered with great care 
by the Punjab High Court in the case of 
Gobind Das v. Rup Kishore (2) and that Court 
decided that, notwithstanding what appears 
prima facie to bean alteration in the time by 
s. 2 of Act XXVI of 1920, in fact the Legis- 
lature did not intend to make such alter a- 
tion, and the period within which the 
heirs could be impleaded remained as 
hitherto at six months. Whatever import- 
ance this point may have had in the 
past, a decision by the Privy Council as 
to whether in this particular case now 
under consideration the timé should be 


‘three or six months will have no general 


importance, “nor will it be of value: in the 
elucidation of future cases, because the 
matter is now conclusively set at rest by 
Act No. XI of 1923 which has prescribed 
the time as three months. We, therefore, 
hold that there is nothing i in this applica- 
tion which would make it “otherwise a fit 
one for an appeal to His Majesty in 
Council.’ 

We now come to the question whether the 
of this Court falls within the 
category of a final order. We are of opiniog 
that it does not, There has been no 
adjudication on the merits. They have 


(1) 68 Ind. Cas. yee 44 A. 636; 20 A. L.J. 674; 


(1922) A. I. R. (AJ) 49 
(2) 77 -Ind, Cas, 409; 4 L, 367; 6 L. LJ. 25; (1924) 
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not yet been discussed. Al that this Court 
has decided is that the Judge is to re-hear 

the application for'permission to implead 
the heirs. We are aware that an appeal 
lies to the Privy Council in cases where 
an ordet has been made, which, whilst 
leaving undecided subordinate or consequ- 
ential matters, has decided an issue which 
goes to the root of the case and in effect 
practically disposes of it in favour of one 
party or the other. In such cases, however, 
there has been a contest on the merits; each 
litigant has been heard and has submitted 
the crucial facts of his case for considera- 
tion and a decision has been obtained on 
the respective rights of the parties. Our 
attention has been called to the cases of 
Radha Kishan v. Collector of J aunpur (3) 
and Firm of Ram Chand Manjimal v. Firm 
of Goverdhan Das Vishindas Ratanchand 
(4) and’ we are of opinion that these 
decisions govern the present case and are 
in principle undistinguishablé¢ from it. In 
our opinion the order now sought to be 
appealed is an interlocutory and not a final 
order. See also In re Riddell (5), where 
an order dismissing an action for want of 
prosecution was held not to be a final 
one. The present order exactly satisfies 
the definition of an’ interlocutory order 
“laid down by Lord Esher and Fry, L. J., and 
concurred in by Lopes, L.J., in Salaman 
v. Warner (6), and though this case was not 
followed by the Court of Appeal in Bozson 
v. Altrincham Urban District Council (7), 
we donot consider the decision in that 
case is of any assistance to the present. 
applicant: The order of this Court did 
not decide the rights of the parties. Their 
respective rights have yet to be determined 
if and when the plaintiff succeeds in im- 
pleading the heirs. For these reasons we 
reject the application with costs and fees 
on the higher scale. 
Z K. > Application rejected. 


(3) 23 A. 220; 28 I. A. 28; 5 0. W. N. 153: 11 M. L. J. 
65; 3 Bom. L. R. 78;7 Sar. P. ©. J. 800. (P. C.). 

(4) 56 Ind. Oas. 302;18 A. L. J. 591; 240. W. N. 
121, 22 Bom. L. R. 606; 39 M. L. J. 27; 12 L. W. 15; 2 
U. P. L. R. (P. O.) 94; (1820) M. W. N. 407; 28 M. L. 
T. 87; 47 I. A. 124; 47 ©. 918; 14 S. L. R. 191 (P. 
Cc 


). 
(5) (1888) 20 Q. B. D. 512: 57 L.J. Q. Bi 259; 58 
L. T. 838: 36 W. R. 532; 5 Morrell 59. : 
(6) (1891) 1 Q. B. 734; 60 L. J. Q. B. 624; 39 W. R. 
547 


(T) (1903) 1 K. B. 547; 72 L. J. K. B. 271: 51 W. 
R S 67 J. P. 307; 19 T, Li R 268; 1 L GR 


` 


. J. 897; 
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ALLAHABAD HIGH COURT. 
Sgconp CIVIL APPEAL No. 1776 oF 1922. 
December 8, 1924. 
Present:—Mr. Justice Sulaiman and 

Mr. Justice Daniels. i 
EAST INDIAN RAILWAY COMPANY 
— DEFENDANT—APPELLANT 
VETSUS n 
Firu TOTA RAM-PIRBHU DAYAL 
—PLAIRTIFF—RESPONDENT. 
Carriage of goods—Railway Company—Risk-Note 
Form “B"—Loss, proof of—Burden of proof. X 
In a suit to recover damages from a Railway. 
Company in respect of a loss of goods consigned to the 
Company for carriage’ where the Railway Company 
pleads that it is exempt, under the terms of A con- 
tract entered into by the consignor At the time of 
the consignment in Risk-Note Form B, from liability 
in respect of the loss, it is on the Railway Company, 
in the first instance, to prove the loss of the goods, 
and where it fails to prove such loss it cannot claim 
protection under the terms of the Risk-Note, ə 
Ghelabhai Punsi v. Bast Indian Railway Company, 
63 Ind. Cas. 241; 45 B. 1201; 23 Bom. L.-R. 525, Badri 
Prasad v. G. I. P. Railway, 60 Ind. Cas. 725; 22 A. L. 
L. R. 5A. 665 Civ.; (1925) A. L R. (A) T44, 
East Indian Railway Company v. Kishin Lal-Tirkha- 
mal, 73 Ind. Cas. 986; 45 A 530; 21A. L. J. 438; 9 O. 
& A. L. R. (A.) 531; (1924) A. I. R. (A) 7 and G. I. P. 
Railway Company v. Jitan Ram-Nirmal Ram, 72 
Ind. Cas. 440; 2 Pat. 442; (1923) Pat. 82; 4 P. L.-T. 


173; 1 Pat. L. R. 169; (1923) A. I. R. (Pat) 285, relied 
on. 2 


Second appeal from a decree of the Sub- 
ordinate Judge, Mainpuri, dated the 2nd 
August 1922, 

i Mr. Ladli Prasad Zutshi, for the Appel- 
ant. i 

Mr. Shambu Nath Chaube, 

spondent, 


JUDGMENT.—This is a second ap- 
peal in a case in which a claim against the 
Railway Company in respect’ of certain 
goods consigned to them has been decreed. 
The lower Court following the case of Grela- 
bhat Punsi y, Hast Indian Railway Com- 
pany (1) bas held that it lay in the -first 
instance on the Railway to prove the.loss 
of the goods. The Railway tendered certain 
evidence to prove this which the Court be- 
low has rejected. The Court below, there- 
fore, held that the Railway was not protected 
by the Risk-Note B signed by the plaintiff. 


for the Re- 


‘The learned Counsel for the Railway first 


contends that we should not follow the 
ruling of Ghelabhai Punsi v. Fast Indian 
Railway Company (1). That ruling has, how- 
ever, been followed by this Court in a 
number of cases of which we may instarice 


welt) 63 Ind. Cas, 241; 45 B, 1201; 23 Bom. L, R 
525; | 


(86 1:6, 1995): ° 


Badri Prasad v: G.I’ P. Railway (2) and 
East Indian Railway Company v. Kishin 
Lal-Tirkhamal (3). It has also been fol- 


‘lowed: by the Patna High ‘Court in G. I. P. . 


` Thakur ASHUTO 


Railway Company v. Jitàn. Ram-Nirmal 
Ram (4). ae pi 

It is next contended that the loss of the 
goods was admitted by the plaintiff in his 
plaint. We agree’ with -the Court below 
that there is no such admission. 7 

The appeal, therefore, fails. We accord- 
ingly dismiss it with costs including in 
this Court fees on the ‘higher scale. 

Z.K, Appeal dismissed., 

(2) 80 Ind. Cds. 725; 22 A. L. J. 897; L; R. 5 A. 665 
Civ.; (1925) A. IL R. (A) 144. . 

(3) 73 Ind. Cas. 986; 45 A. 530; 21 A. L. J. 438; 9 . 
O. & A. L. R. (A) 531: (1924) A. I. R. (A) 7. Š 

(4) 72 Ind.. Cas.'440; 2 Pat. 442; (1923) Pat. 82; 4 
Db T. 173; 1 Pat. L-R. 169; (1923) A.I, R. (Pat) 


te, 


a 
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PATNA HIGH COURT. 

APPEAL FROM ORIGINAL OrpER No. 269 

< or 1923. | i 

December 9, 1924. | 

Present:—Mr. Justice Das and Mr. 
Justice Ross. 4 

SHARAFE-—DEREORBE-HOLDER 
— APPELLANT 

versus l 

SH DEO AND ANOTHER— ` 

JUDGMENT-DEBTORS—RESPONDENTS, 


Bengal Ghatwali Lands Regulation (XXIX of 1814), ` 
s. 1—Bengal Ghatwali Lands Act (V of 1859), Pream- 


BANSIDHAR. 


'ble~--Bengal Regulation (IV of 1910), ss. 2, 4—Birbhum 


ghatwalis, whether dlienable—Ghatwali, whether can 
be sold in execution of decree obtained against ghat- 


` wal—Life-interest of ghatwal, whether canbe sold— 


General Clauses Act (X of 1897), s. 6—Interpretation of: 
Statutes—-Repeal of Statute, whether takes away rights 
acquired under Statute. EN , 
Where a‘right has once been acquired by virtue 
of some Statute it will not be taken away by the 


<: repeal of the, Statute under ‘which it was a¢quired. ' 


‘ fp. 165, col. 2), 


The provisions of s. 4,of Bengal Regulation IV of 
1910 do‘ not, necessitate the. appointment of a ghatwal 
as sardar. -[p. 166, col. 1), í 

Bengal Regulation IV of 1910 is a permanent en- 
actment, and the fact that under s. 2 of the Regulation ,,. 
the power to extend or, ‘withdraw its provisions has 
heen entrusted -to the Local Government does not 
affect its permanent character. [p. 165, col. 2.] 

It is only the duty of supporting the Police imposed 
py s. 1 of the Bengal Ghatwali Lands Regulation 
XXIX of 1814 which distinguishes the position of the 
Birbhum -ghatwals drom- that-of- ordinary <emindars, 
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and it is ‘this duty of supporting the Police which 
is expressly dealt with in Bengal Regulation IV. of 
1910. Where this duty has been commuted for a 
money payment there is no duty left on the ghatwals 
beyond the duties of ordinary zemindars. [p. 167, col. 2.] 

in cases where the performance of such services as 


-rendered the Birbhum ghaiwalis inalienable has been 
‘released in consideration of money payment, the 


ghatwalis have ceased to be inalienable and are liable 
to attachment and sale in execution of derrees 
obtained against the ghatwals.- |p. 168, col. 1.] 
(Case-law discussed.) ` . 
No inference can be drawn from the preamble to 
Bengal Ghatwali Lands Act V of 1859 to the effect that 
the life-interest of a ghatwal can be sold in execution of 
a decree obtained against the ghatwal. [p. 164, col. 1.] 
Appeal from an order of the Subordinate 
Judge, Santal Parganas, dated the 15th of 


‘January 1923. 


Messrs. N. C. Sinha and S. N. Bose, for 


the Appellant. 4 
Messrs. Hasan Imam, S. M. Mullick, 


Jagannath Prasad, N. N. Sen and Bindes- 


f wari Prasad, for the Respondents. 


JUDGMENT. .- 

Ross, J.—This is an appeal from an 
order of ‘the Subordinate Judge of the 
Santal Parganas refusing an application 
for attachment and sale of the right, title 
and interest of the judgment-debtor in a 
ghatwali tenure consisting of talugs Rohini 
Tilijuri, Satar, Gamardiha and Sardha 
Kokra in execution ofa decree obtained 
against him. Among the grounds of the 
application were these: “That the ghat- 
wals, as “they are at present, enjoy their 
estate without doing anything or rendering 
any service whatsoever save and except 
paying a Jump sum for the maintenance 
of the village chowkidars and for keeping 
"watch over thé villages held by them ; `“ 
and “that inasmuch as the Government 
‘has commuted for a money payment the 
services due from the ghatwals, at the pre- 
sent time- their liability to Police service 
has taken the form: of money payment 
towards the maintenance of village chowki- 
dars and the Government will not be pre- 
judiced in any way by the tenure in ques- 
tion being sold, it having released the 
ghatwals “irom their liability to perform 
police service subject to a money payment 
by the ghaiwals in the Shape of the chowki- 
dari dues.” In a petition of which acopy 
‘was annexed to the application for execu- 
tion, the decree-holder narrated the facts 
leading to the appointment of a Receiver 
of the income ‘of the’ Rohini estate for the 
satisfaction of certain decrees held against 
the ghatwal; and, on the ground that the 
payments made by the Receiver to the 


` 
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decree-holderë were inadequate, he applied 
for the sanction of the Government to the 
sale of the tenure. In his reply to the 
application the judgment-debtor stated that 
Birbhum ghatwalis like Rohini are, under 


‘the law and immemorial custom and usage 


not liable to sale; but did not traverse 
the allegation that the services had been 
commuted to'a money payment. The 
learned Subordinate Judge in. his ‘order 
discussed the various decisions which esta- 
blish the inalienability of the : Birbhum 
ghatwalis and on the strength of these 
decisions refused the application. With 
regard ‘to the question of commutation all 
that he said was this: “ That the services 
to be rendered by the ghatwal have at 
present been commuted to a money pay- 
ment does not alter the character of the 


` incidents of the tenure which, from the 


decisions referred to above, is clearly in- 
alienable and not liable to sale for the 
personal debts of the ghatwal.” 

In appeal it has been contended that 
the services attached ‘to this ghatwali 
have been commuted for a money payment 
and that consequently the reason for the 


_inalienability has ceased and the inalien- 


ability itself has, therefore, ceased; and, 
secondly, that in any view, the life-interest 
of the judgment-debtor is saleable. 

I shall deal first with the second argu- 
ment. It was argued from the following 
words in the preamble to Act V of 1859, 


leases for periods not limited by the term 
of their own possession should in certain 
cases ‘be extended to the possessors of such 
lands ” that the ghatwal always had a 
power of leasing for his life and that con- 
sequently his life-interest is saleable. It 
is true that the power of. leasing for 
life is recognised, but no other form of 


alienation is recognised; and, in my opin- 


ion, it cannot be inferred from the words 
quoted that the life-interest of the ghatwal 
can be sold in execution. 

The main argument, however, is on the 
point of commutation. It is conceded by 
the appellant thet the Birbhum ghatwalis 
were inalienable—see for example -~ Sartuk- 
chunder Dey v. Bhugut Bharutchunder 


Singh (1) and Bally Dobey v. Ganei Deo. 


(2), a case which refers to the Rohini ghat- 
wali where it was observed that the tenure 


1) 98. D. A. R. 900; 13 Ind. Dee. (0, 8.) 82.” 
of? 9 C. 388; 5 Shome L, R., 123; 4 Ind. Dee. (x. 6.) 
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-had been repeatedly held by the Court not 


to be liable for debt. It is unnecessary to 
refer to the decisions at length because the 
point is conceded. 

The learned Vakil for the appellant-re- 
ferred to the Regulations and Statute gov- 
erning this tenure.. In s. 1 of Regulation 
XXIX of 1814, the Birbhum ghatwali Regu- 
lation, reference is made to the fact that 
the ghatwals held their Jands in perpe- 
uity subject to the payment.of a fixed and 
established rent to the zemindar of Birbhun 

“and to the performance of certain duties 


-for the maintenance ofthe public peace 


and support of the Police.” Act V of 1859 
is a legislative recognition of the fact that 
the ghaitwals have not the power of alienat- 
ing their lands, and gives power to grant 
leases for terms extending beyond the 
lifetime of the ghatwalin certain cases for 
the development of the mineral resources . 
of the country and for the improvement of . 
the lands. Then camethe Police Regula- 
tion III of 1900, This is now superseded by 
Regulation IV of 1910 which was enacted 
for the organization and maintenance of 
the rural Police in the Santal Parganas 
and applies. to Tapeh Sarath, Deoghar 
within which the Rohini ghatwali is 
situated. 

The Regulation empowers the Deputy 
Commissioner to form circles and to appoint 
Sardars for each circle (s. 4); the Sardar 


. may appoint a Deputy Sardar subject to 
“It is expedient that the powerof granting | 


the approval of the Deputy Commissioner 
(s. 5) and the Deputy Commissioner is to 
determine the number of chowkidars to be 
employed (s. 6). . Section 7 of the Regulation 
empowers the Deputy Commissioner to de- 
termine the amount required for the 
salaries and equipment of the Sardars, 
Deputy Sardars and chowkidars; and s. 8, 

which is the important section in this con- 
nection, enacts as follows: “Where a 
zemindar or under tenure-holder holds 
subject to the condition, expressed or im- 
plied of supporting the. Police within his 
zemindart or under tenure, he shall be 
liable to pay the amount determined by 
the Deputy Commissioner under s, 7.” It 
may be noted that by the definition in s. 3 
the ghatwal of Rohini is a “ zemindar.” 

The argument is that the payment of the 
amount determined by the Deputy Com-. 
missioner for the support of the rural 


. Police established by the Regulation takes’ 


the place of the Police service: 8. that have 


heen required from the ghatwal and ‘that, 
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therefore, the condition of inalienability 
had ceased to attach to the tenure. It is 
contended that no duty ‘is now imposed 
upon ghatial except a money payment 
which requires no. personal qualification 
and stands on no different footing from 
the payment of ordinary Government dues. 
The personal service has béen released. 
and has been commuted for a money pay-. 
ment. ‘To usethe word of their Lordships.. 
of the Judicial Committee in Kumar Satya 
Narain Singh: v. ‘Raja Satya Niranjan’: 
Chakravarti (3): “The lands are merely sub- 
jected to-a. pecuniary charge, so that the 
personality or the appointment of the holder 
would be of no importance,” Reference’ 
was made tothe decision in: Radha Bai v.’ 
Anantrav (4), where :the following passage 
occurs- in the judgment of West, J., “ 
long as lands are assigned by the sovereign 
to-the support of a public office or the 
land-tax payable on lands is 'remitted. in 


pose....,..:. When’ an estate.is freed from its 


bered, necessarily fails. There is not in the 
‘lands themselves, according to the Hindu 
Law, any’ inherent quality limiting them 
to special. kinds of ownership and devolu- 
tion. -They’ become subject to the ordinary 
laws of déscent:‘and disposal, just as where 
a particular custom concerning them has 
been abandoned.” See also Bhagwat Buksh 
Roy v, Sheo Pershad Sahu (5), where-it is- 
said: “On” principle it may well be main- 
tained that“ when service can no longer be. 
enforced’ ,and the- tenure consequently 
ceases to be a service tenure, the land can: 
be alienated: when an estate is freed from 
the burden of service, the reason: for the 
preservation of the estate as inalienable 
disappears: ‘alienation can be prohibited only 
with ‘a view -to prevent the permanent 


(3) 79 Ind. Cas. 825; 3 Pat. 183 at pp. 205, 217; -` 
(1924) .A. I. R. (P. C.) 5; 28 C. W. N. 351,5 P. L. T. 
171; 511. A. 37 (P. O5. l 

(4) 9 B. 198; 5 Ind. Dec. (x. s.) 133. 

(5) 21 Ind. Cas, 481; 18 O. W. N. 297 at p. 309; 18 
6, E-J- 211.- 4 5 : at 
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| however, is contrary to one of the 
- nized principles of Statute Law. 

-has once ‘been acquired by virtue of some 
- Statute, it will not be taken away again. 
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severance of the estate from the services 
annexed to it.” 

In reply the learned Counsel for. the 
respondent argued in the first place on s. 2 
Regulation IV of 1910, which empowers the 
Local Govérnment by a notificalion in 
Gazette to withdraw the Regulation or any 
part thereof from:..any portion of the 
Santal Parganas and to extend the* Regula- 
tion or any part thereof to any portion of 


the Santal Parganas from which the same 


has been so withdrawn, that the Regulation 
is ofa temporary character: and cannot 
affect the permanent incidents of the ghat- 
walt -tenures. In my opinion there is 
nothing in this section to justify the con- 
tention that the Regulation is a temporary 
measure. It is a permanent enactment; 


So. and the fact that the power to extend or 


withdraw its provisions has been entrusted 
to the Local Government does not affect 
its permanent character. It was suggested 
that if the services. were taken to have 
been .commuted while the Regulation was 
in force, the withdrawal of the Regulation, 
which might occur at any time, would re- 
establish the duty of Police service in the 
tenure and that consequently it could not 


"have been the intention of the Regulation 


to commute. the services. Thissuggestion, 
recog- 
If a right 


by the repeal of the Statute under which 
it was acquired. “The law itself” says 
Puffendorf in his Law of Nature and Na- 
tions, Book I, Chap. VI, s. 6 “may be 


‘disannulled by the author; but the rights 


acquired by virtue of that law whilst in force 
still remain; for together with a law to 
take away all its precedent effects would 
be a high piece of injustice” (Craies on 
Statute Law, 3rd Edition, page 347). 
This principle is expressly recognized by 
s. 6 of the General Clauses Act (X of 1897) 
which provides that the repeal of an Act 
shall not affect any right, privilege, obli- 
gation or liability’ acquired, treated or 
incurred under any enactment so repealed. 

In the second place it was contended for 
the respondent that there has, in fact, been 


: no commutation. This argunient rests on a 


construction of the words quoted above 
from’ s. 1 of Regulation XXIX of 1814 
“subject to’ the performance’ of certain 
duties for the maintenance of the public 
peace and support of the Police.” It is 


— 
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argued ihat all that has been commuted 
is the.duty of support of the Police and 
that the duties for the maintenance of the 
public -peace remain unimpaired and the 
tenure, therefore, remains inalienable. It 
is pointed out that in 8. 8 of Regulation IV 
of 1910 the words are ‘ ‘subject t to, the con- 
dition, expressed or, implied, of supporting 
the Police.” It is argued that this expres- 
sion by necessary implication leaves the 
duty of maintenance of the public peace un- 
impaired and uncommuted. 

‘Learned Counsel supported his kaa 
by a reference to the kabuliyat and mochelka 
executed by the present -ghatwal in 1911, 
that is, subsequently to the passing of Re- 
gilation IV of 1910. He contended that 
the mochelka provides for the performance 
of duties personal to the ghatwal beyond 
the duty of supporting the Police and that 
these duties have not been commuted by 
the Regulation. 


The learned Government Advocate, who 
was heard as amicus curic on behalf of 
the Government (not a party), supported 
the argument,of the respondent. He con- 


‘tended that the ghatwal was liable for 


duties of two kinds; first personal duties,, 
and, secondly, duties performed by others 
under him employed by.him and paid by 
him. What was done by Regulation IV of 
1910 was that the amount of money which 
the ghatwal had.to pay to his chowkidars was 
commuted for a lump sum tobe’ paid to 
the Deputy Commissioner of the District 
who, in turn, paid the chowkidats, and the 


-chowkidars thus became the officers of the 


Deputy Commissioner; -but the personal 
services of the -ghatwal remained in tact. 
It was argued on the proviso tos. 4 of the 
Regulation thatthe ghatwal becomes a Sardar 


of the circle formedunder that section and 


that power is given by s. 25 to the Local Gov- 
ernment to make rules regulating, among 
other things, the appointment and dismis- 
sal of Sardars. It was argued that under 
the Regulation the ghatwal is still liable 
to dismissal by Deputy Commissioner and 
that, therefore, his personal . liability ré- 
mains andthe duties of performing the 
function of Sardar have been commuted. 


‘I. shall deal" first with: the argument 
of the’ learned Government Advacate 
which,’ in my opinion, is unsound. The 
proviso to 3, 4 does not necessitate the 
appointment of a ghatwal as Sardar.‘ It 
merely provides “that, in the ‘Wdamin-i-leoh 
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and in the ghatwalis subject to the provi- 
sions of the Bengal Ghatwali Lands Regu- 
lation, 1814, the circles shall be so form- 
ed as to admit of the duties of Sardar being 
performed by parganaits, Sdrdars or 
ghatwals, as the case may be, according to 
existing arrangements”. This merely. 
means that the circles are to be such as to 
admit of the possibility of the perform- 
ance of the duties of Sardar by the exis- 
ting ghatwal: it does not mean that the 
existing ghatwal is necessarily to be ap- 
pointed Sardar. The learned Government 
Advocate was unable to say whether the 
appellant had been appointed Sardar; 

and, as the Rohini ghatwali is an estate 
of large extent, it appears unlikely that the 
ghatwal should’ be a Sardar within the 
meaningvf the Regulation whose salary is 
fixed between the limits of Rs, 8 and Rs, 12 
In any case, even if he had been 
appointed Sardar, the power of dismissal . 
would affect his appointment as Sardar 
only and not his position as ghatwal, 
because he is in reality a different per- 
son ‘when performing the duties of Sardar 
from what he is as ghatwal. It may be 
noted that -the regular Police administra- 
tion is enforced in the Deoghar Sub-Divi- 
sion (see Gazetteer of the. Santal Par- 

ganas, page 232) and that the rules, which 
were framed under s. 24 of Regulation II 
of 1900 corresponding to s 25 of 
‘Regulation IV of 1910, are rules ap-' 
plicable to the Police tracts other than the 
Deoghar Sub-Division (see the Santal Par- 
ganas Manual 1911 at page 110). There is, 
therefore, no foundation in fact for the 
argument which has heen based upon the 
proviso to s. 4 and ons. 25 of the Regula- 
tion, The rest of the argument of. the: 
learned Government Advocate is the same 
as thatadvanced on behalf ofthe respon- 
dent and requires an examination of the 
terms of the kabuliyat and mochelka. Now 
these terms must be construed in the light 
of the provisions of Regulation XXIX of 
1814 by which it is recognized that theghat- 
wals therein referred to are entitled to 
hold their lands, generation after genera- 
tion in perpetuity “subject to the payment 
of a fixed and established rent to the 
zemindar of Birbhum and to the perform- 
ance of certain duties for the maintenance 
ef the public peace and support of the 
Police. ‘he duties imposed by the kabuliyat 
and mochelka’ must, therefore, be duties 
for the maintenance of the public peage 


4 < 
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and support of the. Police.. It is conceded 
that the duties of supporting the Police 
have been commuted; but itis contended 


that the  mochelka contains terms which, 


impose duties of a personal nature on the 
ghatwal other than duties of support- 
. ing the Police. Léarned Counsel referred 
‘first totheclause of the mochelka under which 
the ghatwal undertakes to continue as before 
“arrangement of amlas. This, in my opin- 
ion, is nothing more tran an undertaking 
to respect the law regulating the appoint- 
ment of ‘officials such as patwaris.. He 
next referred to the clause “Whenever 
pilgrims and other persons pass through 
my taluk’ -I will take them from my juris- 
diction to another jurisdiction and make 
them over to the chowkidar of the same.” 
dt is contended\that this is a personal duty 
which has’ nothing to do with support- 
ing the Police. Itis, however, clearly not 
a personal duty as it would be physically 
impossible for the ghatwal ‘himself to 
conduct the pilgrims and other travellers 
_ through his talik: There isa further duty 
to lodge information of any dacoity, high- 
way robery, murder and other petty or 
‘serious occurrence happening within. his 
-taluk and to enquire into it. This is an 
ordinary zemindari duty. The ghatwal 
also undertakes not to discharge, without 
the orders of the Government, such per- 
sons -under him as have been engaged in 
doing Police duties, and if it be found 
necessary to discharge any such person 
then he will first sendan information thereof 
and report his faults’ to the authori- 
ties and abide by such orders as will be 
passed. by them. This duty. has clearly: 
passed away with the control of the chow- 
kidars and is now vested in the Deputy 
‘ Commissioner by the Regulation, as has 
. also the duty of submitting a list every 
year to the authorities of such persons as 
. serve under the ghatwal. Icanfind noth- 
ing in this mochelka imposing any. duty 
ofa special character distinguishable from 
the duties of an ordinary .zemindar with 
réspect to the ‘maintenancé of the public 
peace upon the ghatwal. The duties are 
the duties imposed by the-ordinary zemin- 
dari : sanad - (see Regulation I of 1793, 
s. l:.the Fifth Report (Firminger, Vol. I, 
page xlvi): and Sir John Shore's Minute, 
_para. 166; and the -examples of 
sanad and.mochelka in Phillips on the 
- Land Tenurés of Lower Bengal, pages 478 
and 479). At page 106 Phillips says that 
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“The sanad saya what were the duties of 
‘the zemindar and that they were duties 
„devolving upon him as a representative 
‘of the Government in respect of the re- 
venue as well as in respect of the preserva- 
tion of order. He was also bound, it seems, 
to assist the sovereign, in case of invasion. 
He was further responsible for the peace 
and order of zemindari.” It-is. only the 
duty of supporting the Police imposed by 
48. lof Regulation XXIX of 1814 which 
* distinguishes the position of the Birbhum 
ghatwals from that of the ordinary zemin- 


' dars, and it isthis duty of supporting the 


Police which is expressly dealt with in Re- 
gulation IV of 1910. As that duty has been 
commuted for a money payment, it appears 
to me that nothing is.left beyond the 
duties of the ordinary zemindar. 
Learned Counsel for the respondent also 
- referred to. Aet V of 1859 and contended 
, that the necessity for obtaining the sanc- 
“ tion of the Commissioner of the Division to 
leases granted under that Act is inconsis- 
tent with the alienability of the ghatwali 
‘itself, I can see no inconsistency. If the 
hatwali -has become alienable it will 
- be alienable: subject to the statutory limi- 
tations on the nature of the estate itself; 
and I cansee no reason why an estate in 
which long leases can only be granted 
under certain conditions imposed by 
Statute. should not itself be freely alienable. 
Finally reference was made to the deci- 
.sions in Lakshmi Narain Mahto v. Sataya 
Narain Chakravarty (6) and Midnapur 
zemindar Co., Lid. v. Ajambar Singh Mura 
"(7), cases decided after the Regulation of 
1914. These cases, however, do not touch 
the present question. The first was not 
a case of Birbhum ghatwali, but of a ghat- 
wali of Jamtara under the Raja of Hetam- 
pur where the appointment and dismissal 
of the ghatwal rested with the Raja and 
not withthe Government. Similarly the 
second case was a case ofa Singhbum ghat- 
wali held under the Raja. There is nothing 
in these decisions inconsistent with 
the contention on behalf of the appellant 
in the present case; and the learned Counsel 
was unable to point out any decision on a 
Birbhum ghatwali subsequent to 1910 in 
his favour. wares 
In Kumar Satya Narain Singh v. Raja 
Satya Niranjan Chakravarty (3), the Judicial 
(6) 36 Ind. Cas. 269; 1 P. L. J.0197; 2 P. L. W, ' 


00 36 Ind» Gas, 963; 1 P. L. J. 601l; 2? P, L, W, 
427. l 
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Committeelaid down the following rule: 
“To terminate the ghatwali character of the 
lands, it seems to their Lordships that it is 


necessary to’ find something done or omit- . 


ted to be done on the part ofthe Govern- 
menit, as the grantor, which would have the 
legal effect of a surrender and regrant of the 
lands on new terms, or, at any rate, of a re- 
lease of the’ right to appoint the ghatwal 
and call for the performance of the services.” 
The learned Vakil for the appellant. con- 


tends that this is the effect of Regulation - 


IV of 1910, Plainly the burden imposed 
upon the ghatwal could not be increased. 
The liability to pay, which is imposed by 
s. 8, must, therefore, be construed,as being 
imposed in substitution for the pre-exist- 
ing duty ofsupplying the Police force, 


Tt is argued that this has the legal effect ` 


ofa surrender and re-grant of the lands 
on these terms or of a release of the right 
to call for the performance of the services. 
For the respondent it is pointed out that 


there is‘no express release. But is there. 


not a release by necessary implication? 
This is the view which has been taken 
by this ‘Court in Tikait Thakur Narain 
Singh v. Nawab Saiyid Dildar Ali Khan 
(8). The fact that in that case it was 


held that the tenure was mot a ghatwali ` 


. does not ‘affect the reasoning on the sub- 


ject of commutation, although the case 


cannot be referredtoasan authority de- 
ciding the present question. In my opinion 
the performance of the special services 
which rendered this ghatwali inalienable 
has been released in consideration of a 
money payment. Thereis no longer any 
question of the ‘personal competence’ of 


the ghatwal, to use the words of their Lord- 


ships of the Judicial Committee in the case 


already referred to, and there is, therefore, 


no reason to hold that the ghatwali is any 
longer inalienable. 

I, would, therefore, allow this appeal and 
reverse the decision of the learned Subordi- 
nate Judge and direct that the execution 
do proceed in due cqurse. The appellant 
is entitled to hts costs here and in the Court 

*below. ; ne 


It may be added that the learned Vakil for’ 


the Managar of the estate argued that there 
could’ be no attachment or sale without the 
leave of this Court, because he is an officer 
of this Court and the property is in the 
hands of the Cotrrt. This objection appears 

(8) E0 Ind, Cas, 544; 3 Pat, 915; 6 PLL. 'T. 194; 
(1925) A. 1. R. (Pat) 210, ° 
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to be sound, but it was never taken before - 
and the learned Vakil for the appellant 
says that he-is prepared to apply for leave. 


Dass, J.—l agree. 
Z. K. 


` 


Appeal accepted. 


ALLAHABAD HIGH COURT. 
FIRST APPEAL FROM ORDER No. 67 op 1922. 
December 12, 1924. : 
Present:—Sir Grimwood Mears, Kr., Chief 
Justice, and Mr. Justice Piggott. 
NARAIN DAS AND oTHERS— 
DeEFENDANTS— APPELLANTS 
versus . 
. Firm CHIRANJI LAL THROUGH 
RUP CHAND—PIAINTIFFS—RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. XLIII, 
r. 1 (w), O. XLVII, rr. 1,?—Review—“For any other 


| sufficient reason,” meaning of—Order granting review 


—Appeal, scope of. E S 
The words “for any other sufficient reason” in 
O. XLVII, r. 1 of the C. P. -O., are not only very `- 
wide in themselves but were intentionally. so _made 
by the Legislature because of the possibility of 
exceptional cases arising in which obvious injustice 
would be worked by strict adherence to the terms 
of the decree as originally passed. PB; 170, col. 1.) 
Kandhya Singh v. Kundan, 57 Ind, Cas. 16; 42 A. 
639; 2 U. P. L. R. (A) 197; 18 A. L. J. 826, disting-. 
guished. ; 
Under O. XLII, r. 1 (w), C. P.O, an appeal is 
allowed against an order granting an application for 
review of judgment, but the rule is controlled by the 
provisions of O. XLVIF, r.7 of the Code. Taken 
together the effect of the two rules is that though an 
appeal against such an order lies it must be support- 
ed on one or other of the grounds set forth in 1.7 of- 
O. XLVII and must fail unless it can be brought within 
the scope of the grounds set forth in that rule. fee 
Ali Akbar v. Khurshed Ali, 27 A. 695; A. W.N. 
(1905) 154; 2 A. L. J. 465, followed. san 
A decree was passed in favour of the plaintiffs for 
a certain sum of money with costs against the defend- 
ant, provided the plaintiffs fulfilled a certain antece- 
dent condition‘within a certain time. Ifthe plaintiffs 
failed to comply with the condition they were to have 
a decree only for asmaller sum with proportionate 
costs. Before the expiry of the time limited in the 
decree the plaintiffs applied to the Court to extend 
the time under s. 148 of the C. P. C. This applica- 
tion was rejected. Thereupon the plaintifis presented 
an alternative application asking the Court to review, 
its judgment and to give them more time within, 
which to comply with’ the condition specified in the 
decree. The Court after making an enquiry came .to 
the conclusion that the plaintiffs had been prevented 
from complying with the terms of the decree bya 
cause outside their control, and it granted a review of 
judgment by which the original decree was modified 
and time was extended. On appeal: by the defend- 
ants : ‘ 
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Held, (1) that the Court had power under O. XLYII, 
r. L of the O. P. C., to grant a review under the 
circumstances disclosed; [p 170, col. 1.] 

(2) that asthe defendants’ appeal could not be 
brought within the scope of r.7 of O: XLVII of -the 
0. P.'0,, it was not competent. - [p. 170, col. 2.]' 

First Appeal .from an order ofthe Sub- 
ordinate Judge, Meerut, dated the 2ist of 
March 1922: - 7 ; . 

Mr.. P. L. Banerji, for the Appellants. _ 

Mr. K. C. Mital (with him Dr. K. N. Katju), 
for the Respondents. | | 

JUDGMENT.—This appeal arises out 
of a litigation, the whole facts and circum- 
stances of which we have been consider- 
ing on a regular first appeal from the 
decree itself. .:We.think.it unnecessary to 
recapitulate any facts beyond those neces- 
sary tomake it clear what the. precise 
péint now before us is.. There was a 
decree passed between the parties on the 
8rdof January 1922. That decree was in 
an alternative form. :The plaintiffs were 
to have aright to recover Rs. -15,000 with 
costs from the defandants, provided they 
fulfilled. a certain: antecedent condition. 
That condition was that 63-bales: of cotton, 
and’ by this was meant 63 specified bales, 
which: had‘ been the subject-matter of 
litigation in the suit, should be delivered 
by the plaintiffs to the defendants at the 
latters’ shop-at Meerut on or .before the 
3rd ‘of March 1922. If. the plaintiffs failed to 


comply with this condition, then they were - 


to havea decree only for Rs. 7,125 with pro- 
portionate costs. “On the 3rd.of March 1922 
the plaintiffs applied to the Court to extend 
the time. The first application ‘presented 
by them purported to be under s. 148 of 
the C. P. ©. and this application was ne- 
cessarily rejected by the ` Court in view of 
.the Full Bench decision in Suranjan Singh 
v. Rambahal Lal (1). Immediately, and 
on'the very same day, the plaintiffs present- 
ed an alternative application, asking the 


Court to review its‘judgment and, by way - 


-of such review, to give them’ more time 
within which to comply with the: specified 
condition. The 
enquiry into this matter, and, after hearing 
one of the plaintiffsand examining certain 
documentary evidence, came .in substance 
to the conclusion that the plaintifis had 
been -prevented from complying exactly 
with the terms of the decree as originally 
passed by a cause outside their control. That 
cause was the refusal of Railway Company 


CO) 21 Ind, Oas; 595; 35 A. 582; L'A: Ip, J. 950. 
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“importance. 


Court fixed a date for: 
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_at’ Bombay to provide the plaintiffs with 
“the necessary wagon or wagons for the con- 


veyance of the bales of cotton from that 
and this 
refusal was again due tothe existence ofa 
strike on oneof the Railways—we believe 
on the East Indian Railway, in consequence 


„of which certain bookings had been suspend- 


ed at Bombay. The Court came». to the 
conclusion that the plaintiffs had shown 
sufficient cause for their inability to comply 
with the terms of the decree as originally 
passed, and it granted a review of judg- 
ment by which the criginal decree was 
modified and the date April 19th was sub- 
stituted for the date March the 3rd. In pass- 
ing this order the Court avowedly and ex- 
pressly acted in the exercise of its powers of 
review unders. 114 andO. XLXIIL of the G.P. 
C. We-must take it that in the opinion of the 
Court the plaintiffs had shown sufficient 
cause for the granting of a review of the 
decrée “for any other sufficient reason.” 
We have before us an-appeal by the de- 

fendants against that order. This appeal, 
excepting so far asit deals’ with the merits 
of the question, is based mainly upon the 
technical ground that the words “for any . 
other sufficient reason” in O. XLVII, r. 1 of 

the C. P. C., must not be extended to matters _ 


- which are not strictly ejusdem generis.with . 


those referred to in the earlier part of the 
rule. Reliance is also placed on the argu- 
ment thata Court should not be permitted 
to do in the guise of areview- of judgment 
something which, according to the decisions 
of this Court, it is not expressly empowered 
to do either: by s. 148 of the C. P. C., or 
by any other rule under the said Code. 
Tothis latter argument we attach little 
Hither the Court had power 
to review its judgment under O. XLVII, 
r.,1 and s. 114 of the ©. P. ©, or 
it had not. If it had, it was acting within 
its jurisdiction. We have been referred to 
one case decided in revision by a Bench of 
this Court, namely that of Kandhya Singh v. 


_Kundan (2) in which, it is suggested, the 
‘learned Judges 


held that an order very 
similar tothe one now before us had been 
passed without jurisdiction. In that case 
the learned Judges express}y held that the 
order. with which they were dealing could 
not possibly be taken to be an order by- 
way of review of judgment. The order now 
before us expressly is an order passed by 


(2) 57 Ind. Cas, 16; 42A. 639; 2 U. P. L. R. (AJ) 197; 
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way of review ‘of judgment. m. our 
opinion the words “for any other sufficient 
reason” in O. XLVII, r. 1 are not only very 
wide in themselves, but were intentionally 
so made by the Legislature, because of the 
possibility of exceptional cases arising, in 
which obvious injustice would be worked 
by strict adherence to the terms of the 
decreeas originally passed. We are not 
prepared fo hold that the Court below was 
outside its jurisdiction in passing the order 
now under appeal. 

The next question is whether that order 
can be successfully attacked on the merits. 
Weare bound to say that there is some- 
thing to be said on the merits against the 
eourse followed by the Trial Court. If the 
evidence laid before the learned Subordi- 
nate Judge is examined in detail, it will be 

- geen that the position remains somewhat as 
follows. The plaintiffs had from the 3rd. of 
January to the 3rd of March 1922 within 
which to take certain steps. They began to 
interest themselves actively in the matter on 
the 3rd of February 1922. They were then 
prevented by causes wholly beyond their 
control from carrying ott the order of the 
Court within the period of one month then 
left. to them. It isa very-arguable point 
whether the plaintiff, who was examined by 
the learned Subordinate Judge, did offer any 
reasonable explanation of the delay be- 


tween the 3rd ‘of January and the 
3rd of February 1922. On the other 
hand there is some force in the 


contention of Counsel representing the 
plaintifis-respondents, that this point was 
never pressed in cross-examination when 
the plaintiff was in the witness-box. We 
think, however, that on this point the plaint- 
iffs have a technical answer to the appeal 
which must be allowed to prevail. It is 
quite true that under O. XLII, r. 1, an 
appeal is allowed against an order grant- 
ing an application for review of judgment, 
but that rule is obviously controlled by the 
provisions of O. XLVII, ~r. 7. Taken to- 


‘gether, the effect of the two rules is that,. 


though an appeal against such an order 
lies, it must’ be supported only on the 
*one or other of the grounds set forth in 
O. XLVII, r. 7 and must fail unless it can 
be brought within the scope of the grounds 
set forth in that rule. This has always 
been the view of this Court, and it was so 
.affirmed in the older case of Ali Akbar v. 
Khurshed Ali °(3), under the former O. P.-C. 


(3) 27 A. 695; A. W. W. (1905) 154; BA È. J. 465, 
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point is, if. anything, even clearer 
under: the présent Code. In our opinion 
the arguments addressed to us on the 
merits in support to this appeal cannot be 
brought within the purview of any'of: the 
clauses of O. XLVII, r. 7 ofthe ©. P.O, 
The appeal must, therefore, fail and we 
dismiss it with costs, including feeson the 
higher scale, ee 
Z. K. Appeal dismissed. 


ee 


PATNA HIGH COURT. 

MISCELLANEOUS JUDICIAL Case No. 57 oF. 
i oF 1924. e 

November 18, 1924. S 
Present:—Sir Dawson Miller, Kr., Chief 

Justice, and Mr. Justice Foster. 

TRIKAMJEE JIWAN DAS— 

PETITIONER 
versus 


Taz COMMISSIONER or INCOME 


TAX, BIHAR & ORISSA-—Opposirsz Parry, 

Income Tax Act (XI of 1922), ss. 85, 66-—Reference 
to High Court—-Order, whether can be questioned by 
Bench hearing reference—Mistake apparent on face of 
record, what amounts to. 

Where the High Court has once directed the Com- 
missioner of Income Tax to state a case, it is not 
competent to the Bench hearing the reference to 
question the validity of the order directing the refer- 
ence to be made. |p. 173,col.1] - A 

Certain collieries were separately assessed to Income 
Tax for ‘several years, including the year 1922-23. 
The returns in respect of these collieries were made 
in the“ name of certain persons who represented them- 
selves to be the owners of the collieries. After the 
assessment for the year 1922-23 had been made, it 
was represented to the Income Tax Officer that the 
collieries were the property of a firm who also carried 
on business in Bombay. The Income Tax Officer 
thereupon called upon the firm to'show cause why it 
should not be assessed at a higher, rate based on the 
total income of the five collieries. The firm thereupon. 
filed a petition asking fora rectification of the ori- 
girial assessment on the ground that their Bombay 
business had: shown a considerable loss in the pre- - 
vious year, the amount of such loss exceeding the 

rofits made by the collieries. Their petition was 

isallowed. On a reference tu the High Court: 
` Held, that there was no mistake apparent on the 
record of the assessment within the meaning of s. 35 


` of the Income Tax Act, and that the assessec was not, 


therefore, entitled to any deduction or refund. fp. 173, 
col. 2.] ` ; 

Reference made by the Commissioner of 
Income Tax, under an order of the High 


_Court, dated thè'12th May 1924. 


Mr. K. P. Jayaswal, for the Petitioner. 
Mr. L. N. Singh, for the Opposite Party, 
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DGMENT. > 
‘Miller, os A .—This Reference comes be- 
fore us under an order passed by a Division 


Bench of this Court on the 12th May last, 


directing the Commissioner of Income Tax 
to state a case upon the two points formu- 
lated in the order thus:—“First, as to 


whether an assessee under the law is enti-. 


tled to apply for.a refund under s. 35 (of the 


Indian Income Tax Act, 1922) without mak: 


ing any objection- ‘or’ appeal against the 
original assessment and demand under s. 
29 .of the Act; and secondly, the Commis- 


sioner having initiated proceedings under , 


s. 35 of the Act, if in the course of such 
proceedings it is discovered that the assess- 
ment was under a mistake and that no 


assessment ought to have been made at 


all, whether the asséessee is entitled to a 
refund without any application being made 
on his part, and any other point that- he may 
consider proper.’ 

The second of the questions thus formu- 
lated for decision assumes first, that pro- 
ceedings under s. 5 were initiated by the 
Commissioner and secondly, that the assess- 
ment was made under a mistake. 
Commissioner in the case stated has ex- 
pressed the view that no proceedings under 
s. 35 were initiated by him at all and has 
further found that ‘there was no mistake 
apparent on the record within the meaning 
of s.35 of the Act. If these findings are 
accepted it would-appear that the second 
question for decision becomes one’ of purely 
academical interest. Moreover, if the first 
question as formulated should be answered 
in the affirmative it would not determine 
the real dispute between the parties in 
this case, The findings are not, however, 
strictly mere findings of fact but involve 
mixed questions of fact and law.. It will 
be necessary, therefore, to consider the facts 


somewhat in detail and to refer to the- 


appropriate sections of the Act before we 


can arriveat any satisfactory conclusion” 


upon the real question at i issue between the 
parties. 
There are five eollieri ies in the District of 


.. Manbhum which .up to and including the - 


year 1922-1923 were’ separately assessed ` to 
income tax upon returns made in the name 
of certain persons whoin those returns re- 
presented the collieries as their property. 
When the assessments for 1922-1923'were 
made by the Income Tax Officer they were 
accepted without protest and without ap- 


. peal by the persons upon whomy the assess- 


y 
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ments were ‘levied. ‘Of the five collieries 
in , question three were alleged to belong 
to Gopaldas Trikamjee, the fourth to 
Bisanjee Damodar and the fifth to Trikamjee 
Jiwan Das. The demands for payment of 


the income tax assessed on these five col- 


lieries were made upon the persons whom 
I have named between the 30th July and 
the 25th August 1922. The financial year 
ends on the 3lst March and the tax is 
assessed on the basis of the previous year's 
income. ‘The total amount payable upon 
these five properties was in round figures 
Rs. 58,000. The assessees were given the 
option of paying the taxes by instalments. 
They paid, again in round figures, Rs. 26,000 
leaving a balance due of Rs. 32,000. This 
state of affairs continued up to August 1923 
when the Income Tax Officer having re- 
ceived information thatthe five collieries 
all belonged to the same firm trading under 
the name of Trikamjee Jiwan Das whose 
principal Place of business is in Bombay 
issued a notice on the firm, dated the 13th 
August 1923, calling upon it to show cause 
why it should not ‘be assessed at a higher 
rate based on the total income of the five 
collieries. The notice purported to be issued 
under s. 35, ofthe Income Tax Act, 1922. 
Jt should be mentioned that the rate of 
tax is levied upon an ascending scale ac- 
cording to the total income of the assessee. 
On receipt of this notice the firm of Trik- 
amjee Jiwan Das filed a petition asking for 
a, rectification-of the original assessments 
on the ground that their Bombay business, 
which is apparently unconnected with the 
colliery business and upon which they ap- 
pear to have been assessed separately in 
Bombay, had shewn a considerable loss in 
the previous year, the amount of such loss 
exceeding the profits made by the col- 
lieries. This petition was also made under 
: 35 of the Act which provides as fol- 
ows: = 


“$5. (1) The Ipcome Tax Officer may, at 


- any time within one year from the date of 


any demand made upon an assessee, on his 
own motion, rectify ‘any mistake apparent 
from the record of the assessment, and shale 
within the like period rectify any such mis- 
take which has been broyght to his notice 
by such, assessee : 


Provided that no such rectification shall 
be made having. the effect’ of enhancing an 
assessment unless the Income Tax Officer 
has given gotice to the assessee of his inten- 
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tion so to do and has allowed him a reason- 
able opportunity of being heard. 

(2) Where any such rectification has the 
effect_of reducing the assessment, the Income 
Tax Officer shall make any refund which 
may be due to such assessee. . 

(3) Where any such rectification has the 
effect of enhancing the assessment, the In- 
come Tax Officer shall serve on the as- 
> gessee a notice of demand in the 'pre- 
scribed form specifying the sum payable, 
and such notice of demand shall be deemed 
to be issued under s. 29 and the provi- 
sions of this Act shall apply accordingly.” 

In, the case stated the Commissioner has 
pointed out that this section has really no 
application to the facts under which the 
Income Tax Officer issued the notice and he 
states that he informed him of this at an 
early stage. He also points out that the 
proper section applicable for the recovery 
of income tax which has escaped: assess- 
ment or has been assessed at too low a 
rate iss. 34 which provides the procedure 
for recovering income tax which has either 
escaped assessment or has been assessed at 
too low a rate and limits the period within 
which a notice may be issued for the pur- 
pose of recovering such tax to one year 
after the year of assessment. Whether the 
notice is to be taken as having been issued 
under s. 34 ors, 35'is of no importance in 
this caseforit is clear that under s. 35 even 
if the Income Tax Officer takes no action 
himself he must within the time therein 
specified rectify any mistake apparent from 
the record of the assessment which, has 
been brought to his notice by the assessee, 
If, therefore, s. 35 is at all applicable 
to. the circumstances, of this case it would 
follow that the Income Tax Officer was 
bound to rectify the mistake and, if the 
assessment was thereby reduced, to refund 
the excess to the assessee. It is admitted 
by Mr. J ayaswal who appears for Trikam- 
jee Jiwan Das, the petitioner in this case, 
that for at least three orfours years before 
the year in question the five collieries were 
the property of this firm, although the returns 
made during that period had been made in 
the names of different persons and assessed 
separately, and there is nothing to show 
that before the year in question the firm's 
Bombay business had been working at a 
loss. 
the original assessments had been accepted, 
that the petitioner then, for the first time, 
disclosed the fact’ that all five collieries 
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were owned by the same person. The 
Commissioner in his case states, “The re- 
presentative of the- firm virtually admitted: ` 
to me thatif they had been found liable ` 
to assessment in 1922-1923 in Bombay they ` 
would not have voluntarily disclosed the 
fact that all the five Manbhum collieries be- 
longed to them”; and he later on passed an‘ 
order on the 7th January 1924 rejecting ` 
the application for a.refund but ordering - 
the proceedings taken by the Income Tax 
Officer nominally under s. 35, but ‘actually ` 
under the powers granted by s. 34, to be ` 
dropped. The assessee shortly afterwards ` 
applied to him to review his order declin- 
ing the refund but he refused to do so. 
An application was then made tohim under 
B. 66 (2) for a reference .to the High Court 
which was also rejected on the 7th Febru-~- 
ary 1924." This application was refused 
mainly on the ground that under s. 66 (2), - 
the assesse may only apply in cases where 
there has been an appeal from an assess- 
ment by the Income Tax Officer under s. 
31 or s. 32 of the Act, and that the assess- 
ment had been accepted without appeal 
in thiscase. In:refusing to stale a case 
for the opinion of the Court under that 
sub-section the Commissioner was undoubt- 
edly right. The assessee then applied to’ 
the High Court under ‘the provisions of s. 
66 (3) asking it to require the Commissioner 
to state a case and refer it. When the mat- 
ter came before the High Court the learned 
Judges considered that although no appli- 
vation was maintainable to the Commis- 
sioner under sub-s. (2),s. 66 the Commis- ' 
sioner had nevertheless power under sub-s. 
(1) of that section to state a case, and rely- 
ing upon the authority of Alcock Ashdown 
& Company Ltd. v. Chief Revenue Au- 
thority of Bombay (1) directed the Commis- 
sioner to state a case. J have grave doubts 
whether in the circumstances the order of 
the High Court was justified. In the Bom- 
bay case’ cited, which was a decision of 
their Lordships of the Privy Council, s. 45 
of the Specific Relief Act, which gives the 
three High Courts in the Presidency Towns 
power to make orders in the nature of 
mandamus requiring specific acts to be’ 
done or forborne hy persons holding a public | 
office, was relied on but this section does 


(1) 75 Ind. Cas. 392; 28 C. W. N. 762; 39 C. L. 
302; 21 A. L. J. 689; 25 Bom. L. R. 920; (1923) M. wW. 
fe DT (1923) A. T. R. (P. ©.) 138; 33 M. L. 267; 
eo L. J. 592; 47 B. 742; 18 L. W. 918; 501. Pi 27 
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not confer the same, powers upon this 
High Court, ands. 66 of the- Income. Tax 


Aet, which differs in certain material res- - 
pects from s. 51 of the Act of 1918 which > 
was in force when the case cited was decid-' 


-‘ed, gives the High Court no .power over 
thé Income Tax .Commissioner ‘except’ to 


the limited extent therein provided. The’ 


Court, however, by its order considered 
that it had jurisdiction, and ordered the 
, Commissioner’ to ‘state a case, which he 
has done, and it is not competent to ‘this 
Court now to guestion the validity of that 
order. f 
The real question for our determination 
is whether in the circumstances stated the 
petitioner was entitled unders, 35 of the 
Act to require the Income Tax Officer to 
rectify a mistake apparent from the record 
. of the assessment and to make a refund of 
. ‘the amount paid thereunder. 
missioner has pointed out that it is very 
.far from being apparent from the records 
- of the assessments of the five collieries in 
question that they all belonged to one firm. 
. In my opinion, he was justified in taking 
this view. Moreover, I think on the facts 
disclosed he might have gone much further 
and said that from first to last there never 
was any mistake at all. What was.done 
with a view to getting separate assessments 
upon these five collieries was done delibe- 
rately and ib was only when this mode of 
being assessed turned out unprofitable to 
the petitioner that he first disclosed the 
fact that the properties were not separately 
owned but all belonged, to him. In my 
opinion this was not a question of mistake 
` at all and there was certainly no mistake 
apparent from the record of the assessment. 
I do not consider that s. 35 has any appli- 
cation to the facts of the present case. Had 
there been a bona fide mistake asto the 
manner in which the assessment ought to 
be made different considerations might’ 
have applied. The only mistake which’ 
appears to me to be shown to have existed 
in this-case is that the assessee failed to 
realise that in making returns to the 
Income Tax Authorities honesty may in the 
long run prove to be the best policy. I 
think that the Commissioner was perfectly 
justified in the circumstances in refusing 
to make any rectification or to refund any 
sums paid under the assessments ‘made. 
It is not, in the circumstances, necessary 
to answer categorically: the question ‘ refer- 
red beeatise svén if they are both answered 


NAZIR AHMAD-U, BAKAT RAM, | 


The Com-. 


173 


in the affirmative that Would not dispose of 
the real questions im issue between the 
parties. The real question is whether there 
was in the circumstances of the case, any 
mistake apparent from the record of the 
assessment which would entitle the assessee 
to arefund. In my opinion, there was nol. 
The Commissioner of Income Tas is entitl- 
edto .the costs of this Reference and we 
assess a hearing fee of Rs. 200. 

Foster, J.—I agree. | 

Z. Ke Order accordingly. 


LAHORE HIGH COURT. 
MISCELLANEOUS FIRST CIVIL APPEAL 
No. 2202 oF 1923. 

December 20, 1924. 
Present:—Mr, Justice Zafar Ali. 
NAZIR AHMAD—AppELLANT 
VETSUS 
BAKHSHI RAM—Decret-Hotper AND 
Tut: RATTAN ENGINEERING 
WORKS trroveh RATTAN LAL— 


J UDGMENT-DEBTORS— RESPONDENTS. 

Execution of decree—Attachment of moveable 
property—Sapurd dar, failure of, to produce pro- 
perty—Power of Court to recover value of property 
from sapurd dar. 

Where moveable property attached in execution of 
a decree is made over to a sapurd dar, on his giving 
an undertaking that he would produce the same when 
required to do so by the Executing -Court, or would 
pay the value thereof, and the sapurd dar fails to 
produce, the property when required by.the Court, 
the Court has power to direct the recovery of the 
value. of the, property from the sapurd dar by 
attachment and sale of his property. 

Darbari Mal v. Kanshi, 51 Ind. Oas. 653; 60 P. R. 
1919; 74 P. L. R. 1919, followed. 

Khetsidas Radhakisan Marwari v. Harba Marathe, 
47 Ind. Cas. 256, dissented from. 

Konimareddi Subbareddi v. Kollipara Veerayya 
Tata, 52 Ind. Cas. 410; 9 L. W. 476; 25 M, L, T 290; 
(1919) M. W. N. 219 and Rajah of Venkatagiri v. 
Sura Krishna Reddi, 60 Ind, Cas. 134; 12 L. W. 329; 
39 M. L. J. 472; (1920) M. W. N. 784, distinguished. 

Miscellaneous first appeal from an order 
of the Subordinate Judge, First Class, 
Lahore, dated the 15th October 1923. 

Lala Kishan Chand, for the Appellant. 

JUDGMENT .—Certain articles belong- 
ing.to`a judgment-debtor were attached 
and made over to Nazir Ahmad, appellant 
on his giving the usual undertaking in 
writing that he would produce the same 


"when required to do so by the Executing 


Court or would pay the value thereof. He 


if4 


has failed to produce some of. those articles 


and the Executing Court has ordered. 


attachment of his property to recover- the 
value thereof, 

It is contended that the Executing Court 
was not competent to da so and the learned 
Counsel for Nazir Ahmad relies upon Khet- 
sidas Radhakisan Marwari v. Harba 
Marathe (1), Konimareddi. Subbareddi, v. 
Kollipara Veerayya Tata (2) and Rajah of 
Venkatagiri v. Sura Krishna Reddi. (3). 
Ehatsidas Radhhakisaa Marwari v. Harba 
Marathe (1).isa judgment of the Nagpur 
Judicial Commissioner's Court and is in 
point, but we bave to the contrary a judg- 
ment of the Punjab Chief Court reported 
as Darbari Mal v. Kanshi (4). The other 
two are Madras High Court judgments. 
Rajah of Venkatagiri v.. Sura Krishna 
Reddi (3) is clearly distinguishable because 
in’ that case the bond of the sapurd dur was 
with sureties and it was decided that the 
Executing Court could not proceéd against 
the sureties and that the decree-holder’s 
remedy was to sue upon the bond. Konima- 
reddt Subbareddi v. Kollipara Veeraya Tata 
(2) was a Division Bench case and the Judges 
gave conflicting opinions on -this point. 
One of the Judges, i e, , Spencer, J. was of 
opinion that the word. ‘restitution’ ins. 


145 (B), ©. P. O., must be read in wideand 


general sense of restoration or making 
good that which is deficient, and that the 
Court can under that section proceed i in exe- 
cution agaiust a surety who has failed to 
perform his conditional undertaking to 
produce the .judgment-debtor’s property 
when called upon to do so. In the present 
case the bond was not with sureties and ac- 
cording to Darbari Malv. Kanshi(4) and the 
view expressed by Spencer,J.the Executing 
Court is competent to call upon the sapurd 
dar to pay the value ofthe articles that he 
is unable to produce. 

The appeal, therefore, fails and, is dis- 
missed, 

Z. K. 


(i) 47 Ind. Cas. 936. 


Appeal dismissed. . 


(9) 52 Tnd. Gas. 410: 9 D. W. 476: 25M. L. T. 220; 
01919) M. W. N. 219. e 
(3) 60 Ind. Cas’ 134; 12 L, W. 329: 29M. L. J. 472; 
e(1920) M. W. N. 784. 


y an 5l Ind. Cas. 633; 60 P. R. 1919; 74 P. L R. 
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ALLAHABAD HIGH COURT. 
Seconp CIVIL. APPEAL No. 463 or 1923. 
December 5, 1924. 
Present:—Mr. Justice Ryves and 
Mr. Justice Mukerji. ` 
Lala SHIB CHARAN DAS— 
PLAINTIFF—APPELLANT 
VErSUS 
KHARKA AND ANOTHER—DEFENDANTS— ° 


RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 111 (g) 
—Landlord ‘and tenant—Ejectment—-Tenancy, proof 
of—Forfeiture-—Denial of landlord's title— Building 
lease-—Construction of pucca house—Permanent ten- 
ancy. 

Where ina ‘suit for ejectment the plaintiff pleads 
that the defendant's tenancy is of a particular nature 
and the defendant denies the fact, the Court must go 
into the question and find what the nature of the 
tenancy is. |p. 175, col. 2.] 

Under cl. (g) of s. 111 of the Transfer of Property 
Act something more is necessary to effect forfeiture 
of a lease beyond the mere denial of the landlord's 
title. The landlord must do some act showing his 
intention to determine the lease. [ibid.] 

Plaintiff brought a suit to eject the defendant from 
a piece of land, “and in that suit the defendant denied 
the plaintiff's title.” The plaintiff withdrew that suit 
but did nothing to show that he intended-to deter- 
mine the defendant’s lease. Some years afterwards 
he brought a second suit for ejectment on the ground 
that the defendant had denied his title in the previous 
suit : ' 

Held, that the -plaintiff having done nothing to 
detérmine the lease there was no forfeiture and 
defendant was not liable to be ejected. [ibid.] 

Naurang Singh v. Janardan Kishore Lal Singh Deo, 
41 Ind. Cas, 952; 45 C. 469; 22 C. W. N. 312; 27 C. L. 
J. 277 and Prag Narain v, Kadir Baksh, 18 Ind. Cas. 
728; 35 A. 145; 11 A. L. J. 115, relied on. i 

The terms of a lease were not definitely known, 
but it was found that the lease had been granted 
more than 50 years ago, thatthe rent was merely 
nominal and had never been enhanced and that the 
site was let out for building purposes. The tenants 
who had built on different portions of the site had 
sold and mortgaged their houses without inter- 
ference by the landlord. The defendant had built a 
pucca house at a considerable cost 40. years before, 
suit on the site let out to him. In a suit by the 
landlord to eject the defendant: 

Held, that on the facts found it was a fair in- 
ference that the defendant's tenancy was a permanent 
one and that he was not liable to ejectment. [ibid.] 

Nabakumari Debi v. Behari Lal Sen, 4 A. LJ. 
570; 6 C. L. J. 122; 11 C. W. N. 865; 9 Bom. L.R. 
846: 17M. L. J. 397; 341. A. 160; 34 Cc. 902; 2M. L. T. 

433 (P. CO), followed. 

Per Mukerji, J.—ln a suit for ejectment of a tenant’ 
the plaintiff must plead and prove a tenancy, and if 
this has been done he must further prove. that the 
tenancy has come to an end either by forfeiture fol- 
lowed by some act on his part showing an intention to 
enforce the forfeiture, or by a proper notice to quit, 
[p. 176, col. 1.] : 


Second appeal from a. decree of the Dis- 
trict Judge, Meerut,’ dated . the 21st. of 
November 1922. t 
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Dr, K.N. Katju and Mr. K. C; “Mital, for 
the Appellant. 


Messrs. Nehal.Chand and Brij Mohan Lal . 


Dave, for the Respondents. ‘ 


J UDGMENT. | ; 
Ryves, d.—This is a plaintiff's appeal. 
He is the owner, of a Purwa situated. within 
the Municipality. of Meerut. 


the allegation that the sites of the houses 
had been let originally to the father of the 
defendants at a rental of three-annas per 
mensem for them to build on, on the under- 


standing that whenever the plaintiff desir- 


edit, the defendants should vacate the land 
on receiving the. price of. the materials of 
“the buildings. 
the plaintiffs: were the owners of the land. 
They said that their predecessor-in-title had 
acquired the sites from Government, They 
also pleaded that they had paid, no rent 
to the plaintiff for over 12 years and 
that if the plaintiff had any title origi- 


nally he had lost it by adverse possession. ` 


The lower Court held that the plaintiff 
was the owner of the land but that the 
tenancy was a permanent one and, therefore, 
decreed the suit only so far.as the rent was 
concerned. The plaintiff appealed. e 


tenancy so far as the pucca house was 


concerned wasa permanent one and ‘dis- . 


missed the suit. 
With regard to ‘two houses, however, -it 


“decreed the ejectment of the defendants - 


from the two -kachcha houses. There is no 
appeal from that portion’ of -the decree. 
The plaintiff appeals with reference to 
the pucca house and three main poms are 
urged :— 


(1) That once the plaintiff had: establish- 
ed the fact that he was the owner and that 
the defendants had failed to prove adverse 


possession, the Court below ought to have’ 


decreed the ejectment of the defendants 
without going into any other question as 
to what was the relationship between “the 
parties, 


(2) If it was held, that the Court was” 


entitled to go into the question of tenancy, 
that tenancy, as a matter of fact, came to an 
end in 1912 when the plaintiff brought’ a 
suit for ejectmeént and the defendants denied 


y 
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(3) It is ajek that there was no 


. material-.on the record from, which. the 


He sued to. 
eject the defendants. from three houses on . 


The defendants denied that, 


- intend to determine the lease. 
The learned Judge has found that the - 


Court could find that the tenancy was a 
permanent. one. 
It seems to me that aha the plaintif 


. pleaded that the tenancy was of a particular 


nature and the defendants denied the fact, 
it was open to the Court to go into the 
question. In fact, I think the Court was 
bound to find not only that there was a 


- tenancy but also what was the nature of the 
- tenancy because if there was no tenancy 


the plea of adverse possession would prevail 


-as rent. had not pesn paid for over 12 
< years. 


On the second ground I think that, under 
el. (g) of. s. 111 of the Transfer of Property 
Act something more is necessary to forfeit a 
lease beyond the mere denial of the land- 
lord’s title. The section says that the lessor 
must do some. act showing his intention to 
determine the lease. It is true that the 
plaintiff brought a suit in 1912 to eject the 
defendants and in that suit the defendants 
denied the landlord's title.. The plaintiff 
withdrew that suit and, up to the filing 
of this suit nine yedrs afterwards, had done 
absolutely nothing to show that he did 
He has not 
even issued notices to determine the lease 
before bringing the suit. Vide, Naurang 
Singh v. Janardan Kishore Lal Singh Deo 
(1) and Prag Narain v. Kadir Baksh (2). 


On the third point I think itis really a 
question. of fact.. The Court has found that 
the lease was granted sometime before the 
mutiny and that the terms of it are not 
definitely known. But it has found that 
the rent was merely nominal and has never 
been enhanced, that the sites were let out 
for building purposes and were useless for 
any other purpose and that the tenants who 
had built on this small area have sold and 
mortgaged their houses without interference 
by the plaintiff. The house in question 
was, ;built some 40 years ago and is a pucca 
house which cost over Rs. 4,000 to build. 
Under these circumstances I think the 
Court was justified in holding that so far 
as the pucca house is concerned the defend- 
ants-respondents’ tenancy is permanent. 


- This is in agreement with the Privy Council 


the title of the plaintiff. It is'argued that: 


this operated as a forfeiture of the lease and 


that, therefore, the plaintiff was entitled to : 7 7.9 


eject the defendants. 


ruling in.Nabakumari Debi v, Behari Lal 
ne) fb Ind. Cas. 952; 54 0,469: 22.0. W. N. 312; 27 C. , 
(2) 18 Ind. a 728; 35 A. H5; TL A, L, J. 115. 
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Sen (3). Iù my opinion the decision of the‘ 
. Court below is right. I would: accordingly , 
. dismiss the appeal with costs including in 


this Court fees on the higher scale, 
Mukerji, 3.—I agree. I wish to add 
“ only afew words. The plaintiff could not 
succeed without proving that the lease 
under which the defendants were in posses- 
sion had come to an end. It was not enough 
. forthe plaintiff to prove that he was the 
_ owner of the land. If there was nothing 
else except the plaintiff's ownership on the 
one hand, and the defendants’ long conti- 
nued possession on the other, the plaintiff 


would not succeed, and for ‘the simple. 


reason that the defendants’ 


possession 
would be regarded as adverse. 


The 


plaintiff, therefore, must plead and prove’ 
a tenancy. This having been done and ` 


established it was further necessary for the 
plainliff’s success to prove that the lease 
had come to an end. The plaintiff could 


prove the determination of the lease in two” 


ways :— 


(1) Either by proving forfeiture and some ` 
act on his part showing an intention to en- 


force the forfeiture; or 
(2) By giving a notice to quit. 


Neither of these two conditions have been - 


ae The suit was, therefore, bound to 
ail. fa 
By the Court.—tThe order of the Court 


is that the appeal be dismissed with costs ` 


including in this Court fees on the higher 
scale. 


Z. K. Appeal dismissed. 


(3) 4 A. L-J. 570; 6 C. L. J. 122; 11 0. W. ‘N. 865; - 


9 Bom. L. R. 846; 17 M. L. J. 397; 


34 A. 160; 34:0. 
902; 2 M, L. T. 433 (P. C). . ; : 





LAHORE HIGH COURT. 
Second Civit APAL No. 1120 or 1924. 
December 18, 1924. 4 

Present:—Myr. Justice Harrison, 


KEWAL RAM-— PLAINTIFF-— APPELLANT 


: "versus 
RAHMAT KHAN-—DEFENDANT— 
RESPONDENT. 


Interest—Debt—High interest — Rate, proper. 

Plaintiff sued *to recover Rs. 528 principal and 
_ Rs. 825 interest charged at the rate of 25 per cent. 
compound interest with half yearly rests. There 
had. been. some agreement, express or implied, to 
pay interest kut the rate agreed upon between the 


KEWAL RAM V. RAHMAT KHAN, 


(86 1. ©. 1925] 
parties was not proved. The Court allowed ‘interest 
‘at 6 per cent. simple interest. It was found that the 
debt itself was made’ up to an appreciable extent of 
previous interest charged at 25 per cent. : 

Held, that, under the circumstances, the rate at 
which interest was allowed by the Court was not 
too low. [p. 176, col. 2] 

Second appeal from a decree of the 


, District Judge, Ambala, dated the „19th 


February 1924, modifying that of the Sub- 
ordinate Judge, Second Class, Ambala, dated 
the 24th October 1928. 

Mr. Shamair Chand, for the Appellant. 

Sheikh Umar Bakhsh, for the Respondent. 

dUDGMENT.—Plaintiff sued to recover 
Rs. 528, principal and Rs. 825-15-0, interest 
charged atthe rate of 25 per cent. com- 
pound interest with half-yearly rests. The 
Trial Court disallowed the interest alto- 
gether finding that there. had been . no 
agreement proved about its-payment. The 
District Judge accepted the appeal in,so 
far as to allow interest at 6 pér cent. e 
found that there had been some agreement, 
express or implied, but it was not proved 
at what rate the parties had agreed that 
the interest should be charged. As the debt 
was old, relying on Amir Chand v. Sundar 
Mal (1), he allowed 6 per cent. stating that 
in this case no arrears of interest were 
included in the baht account. This, Mr. 
Shamair Chand points out, is a mistake 
and the original balance was partly, if not 
wholly, made up of interest charged at this 
very high rate. 

The points raised in appeal are that the 
proceedings did not question the rate of 
interest and the issues did not cover the 
question. So far as the issues are concern- 
ed, there are two regarding interest.—‘‘No. 


. 5. Is the stipulation about interest penal?,” 
. and “No. 7. To what principal and in- , 


terest is the plaintiff entitled?’—and the 


_ latter certainly covers the question in so 


many words. Counsel says it cannot be 
meant to do so as the words used in ‘the 
jawab dawa are merely that the plaintiff 
has charged this rate zabardasti our dab 
najaiz. l think this must be taken to cover 
and include a challenge of the rate charged 
fora man can hardly be said to do zabardasti 
what he does in exercise of his legal rights 
and in accordance with the terms of an 
agreement. I find that the issues certainly 
cover the question of the rate of interest 
and that the pleadings justify the issues. 


(1) 12 Ind. Cas. 617;:7 P. L. R. 1912; 207 P. 
1911. ai VA 5 ; > 


+ A 1 


(86-f.0.:1995] . 

- As to the actual rate charged, 6 per cent. 
is: doubtless low, but not too low on a debt 
which is made upto an, appreciable extent 
of previous interest charged at 25 per cent. 
I, therefore, seeno reason to interfere and 
dismiss the appeal with costs. 

JH. Appeal dismissed, . 


ALLAHABAD HIGH COURT. 
: LETTERS: Parent APPEAL No. 25 07.1923. 
~ December 3, 1924.” 
. .Present:—Bir Grimwood Mears, KT., 
‘Ghief Justice, and Mr. J: ustice 
Su laiman 
rn RAM ‘GHULAM alias FAQIR CHAND 
—DErenDANTtT—-APPELLANT | 4 


3 versus 
RAM: CHANDRA AND.OTHERS— 


PLAINTIFFS—RESPONDENTS. 
, Registration Act (XVI of 1908), s. 50—Morigage by 


register ed deed—Deed of further charge, unt registered , 


~ Sale by registered deed—Priority. 

‘Where a mortgage by registar ed deed is snb- 
sequently followed by a dead of further charge which 
is ‘unregistered but which provides that the, mort- 
"Bagor should not he at liberty to redeem the pro- 
‘perty unless the money due under both the deeds is 
‘paid off, the mortgagor is under a definite obligation 
to redeem the two’-charges together. Where, how- 
‘ever,.in such a’ case the mortgagor sells the mort- 
gazed property -to .a third person by a registered 

eed, the purchaser is entitled to claim the protec- 
tion given’. to him by 5. 50 of the Registration Act 
“and the sale-deed in his favour has priority over the 
‘unregistered deed, of, charge. 

Letters Patent Appeal: against a judg- 
‘ent ‘of Mr. Justice Gokul Prasad, dated 
the I4th November 1922. 
= Mr.S. A. Haidar, for the Appellant. , 

"> Mr. Panna Lal, for the Respondents, 


~ JUDGMENT. —This is an appeal in 
which there is a, contest between a pur- 
. chaser-of certain property and a mortgagee. 
In the year 1897 Jwala Sahai. and Behari 
-Lal execitted a usufructuary mortgage of 
, two properties in favour of Ram Ghulam 
‘for 4 sum of Rs. 333. The mortgagee en- 
“tered into possession. The profits of the 
“property were considered ‘to be about equal 
“tothe interest on the” Rs. 333, and there 
“was a provision that this usufructuary mort- 
„Bage. could be redeemed in-any month of 
Jeth after the’ expiration -of sig years. 


“Dorrow ed by. the mortgagors, upon the 


“security of the same property” from the 


12 


PAM GHULAM Pp. Raw CHANDRA. 


‘mortgagor .also prevails as against 


TIn . 
“the yéar 1901 a further sum-.of Rs. 99 was - 


17? 


same mortgagee, and in that document 
they bound-themselves, as plainly as words 
could bind, that they should not be at 
liberty to redeem the property unless and 
until they paid up the Rs. 333 and Rs. 99, 
In 1919 one of the properties was sold to 
Ram Chander, the plaintiff, fora sum of 
Rs. 500. Heregistered his sale-deed which 
had contained a stipulation that he should 
pay ovér to the mortgagee the sum of 
Rs: 333. That sum was duly tendered by 
him and was refused by the mortgagee on 
the ground that the effect of the two docu- 


_* ments was to entitle him (the mortgagee) 


40 demand not the. Rs, 333 alone but the 


- „Rs. 333 and the Rs. 99. To this the plaint- 


iff answered that whilst he was bound to 
pay off the prior registered mortgage of 
Rs. 333 he was not bound to haveany regard 
whatever to the mortgage of 1901 by virtue 
‘of s..50 of-the Registration Act. This 
‘matter went to trial. The plaintiff's conten- 
tion was upheld in the Court of first 
instance, in the lower Appellate Court and 
before -a Single Judge ‘of this Court, and 
now comes to us under the Letters Patent, 

. The question, therefore, is capable of being 
stated ina very narrow compass, and is 
whether the undoubted right of the mort- 
gagee to recover Rs. 432 as against ie 
the 
vendee, or whether the vendee may not put 
reliance upon s. 50 and plead that he comes 
within the protection of the very words of 
that section. Section 50 says that every 
document ọf a certain kind mentioned in 


-various clauses, one of which is a sale 


“shall if duly registered take effect as 


-regards. the property comprised therein 


against every unr egistered | document rela- 
ting to the same property.” We, therefore, 
have the plaintiff coming forward and pro- 
ducing-a registered sale-deed of 1919. The 
defendant comes forward and relies upon 
an unregistered ‘mortgage of the year 1901, 
He couples'to that unregistered mortgage 
of 1901 themortgage of 1897 and says that 
the two must be regarded as one document. 
“Weda not assent to that. What we do 
assent to is that the two*documents must be 
considered together and their joint effect is 
to create as between the parties to them a 
definite obligation, namely, that redemption 
cannot take place as betweén the parties to 
these documents except’ on payment of the 
two sums mentioned. The question is 
does that agreement between the mortgagor 


and mortgagee go to deprive a subsequent 
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protection given to him by s. 50. We 
are of opinion that it does not do so, and 
we proceed very shortly to examine one or 
two cases that have been cited to us. 
Reliance was placed upon the Full Bench 
ruling in Har Pershad v. Ram Chander (1). 
The facts of that case are undoubtedly very 
similar indeed to the one under discussion. 
There is, however, this vital difference. The 
report is silent on the question whether 
the sale-deed of Ram Chander was regis- 
tered, and also whether the ‘iecond docu- 
ment by which an advance ol Rs, 50 was 
made, was registered or not. Suction 50 of 


the Registration Act was not discussed nor- 


any effect of registration alluded to, and 
we do not believe that this case in any way 
. touches the authority of such decisions as 
are to be found reported as Ram Lal v. 
Bachchas Singh (2) and Ishri Pershad v. Gopi 
Nath (3) and the furthercase of Sher Singh 


v. Durgpal (4). The Full Bench case makes. 


no reference whatever to these cases and 
was obviously directing its attention to 
the question whether the two documents 
could be read together so as to create one 
obligation, and’ whether the second trans- 
action could be held to be a mortgage. 
They decided that it was a mortgage and 
that its terms were so precisely drafted as 
to make the second sum payable at the same 
time as the first whenever redemption was 
sought. oo 


In this case the vendee has throughott 
insisted that under s. 50 of the Registration 
Act his sale-deed takes priority over the 
unregistered mortgage. We accept that 
view and dismiss the appeal with costs 
including fees on the higher scale, 


Z.K, Appeal dismissed. 


- (1) 63 Ind. Cas. 750; 19 A. L. J. 807; 3 U. P. L. R. (AJ) 
"139; 44 A. 37; (1922) A. I. R. (A) 174. ` 
2) 16 Ind.’ Cas, 625; 10 A. L. J, lld. 
3. 17 Ind. Cas. 19; 10 A. L. J 222; 34 A. 631. 
“(45 18 Ind, Cas. 724, 


BAGAPPA NADAR V. KARUPPIAH NADAR. ` 
purchaser. of his right to insist upon the. 
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MADRAS HIGH COURT. 

Civ, Reviston Petition No. 739 or 1922, 
- April 9, 1924. 

Present:—Mr. Justice Krishnan and - 

- Mr. Justice Odgers. 
- T, S. BAGAPPA NADAR— PETITIONER 
VETSUS . 

T., S. KARUPPIAH NADAR AND ANOTHER 


— RESPONDENTS. . 

Civil Procedure Code'(Act V of 1908), ss. 2 (1), 
115,0. XXII, r. 5—Legal representative of deceased, 
party—Several claimants—Procedure—Intermeddler, 
brought on record, legality of—Material irregularity 
—Revision—Suit by manager of joint Hindu family— 
Legal representative, who ts. | , 

It is only where there are no persons entitled to 
represent the estate of a deceased party to a sult that 
an intermeddler can be brought on the record as the 
legal representative of the deceased, 60 as to make him 
lable for the decree.on the ground of his intermeddl- 
ing. |p. 179, eol. 1.] _ 

Where, however, there are persons claiming to be 
the legal representatives of the deceased, the mattér 
has to be decided under O. XXII, r.5, O. P. C., on 
the rights of the parties. [p. 179, col. 2.] 

A Court which treats an intermeddler as the legel 
representative of a deceased party in such a case, ' 
acts with material irregularity in the exercise of its 
jurisdiction and its order is liable to be set aside in 
revision under s. 115, O. P. O. [ibid.] se f 

A suit by the nianaging member of a joint Hindu 
family relating to the joint’ family. estate is a suit in 
a representative character on behalf of all the mem- 
bers of the family, and on the death of the plaintiff the 
naxt managing member is the person on whom would 
devolve the representative character, and he is entitled 
to come in as the legal representative of the deceased 
manager under s. 2 (11) of the C. P. O. [ibid.] 

Chunilal Harilal v. Bai Moni, 46 Ind. Cas. 745; 42 
B._ 504; 20 Bom. L. R. 660, dissented from. 


Petition, under s. 115 of Act V of 1908, 
and s. 107 of the Government of India Act, 
praying the High Court. to revise an order 
of the Court of the Additional District 
Munsif; Manamadura, dated 4th October 
1922, in I. A. No. 415 of 1922, in O.S. 
No. 224 of 1922 (O. S. No. 570 of 1920 on 
the file of the Court of the District Munsif, 


Batur). 


Messrs. A. Krishnaswami Iyer and K. 
Balasubramania Iyer, for the Petitioner. 
Mr. F.S. Vaz, for the Respondents. 


JUDGMENT.—This petition refers to 
a contest between the petitioner and the 
Ist respondent as to whois the legal rep- 
resentative of one deceased Sinnappa 
Nadar who was the plaintiff in O. 6. 
No. 224 of 1922. The learned District Mun- 
sif had disposed of thematter’on the finding 
that the respondent is the person. who has 
intermeddled with. the estate of the de- 
ceased and that he is, therefore, the propey 


(86 1. 0. 1925} 
legal representative to be put on record, 
We are quite unable to accept this dis- 
posal of the matter under QO. XXII, r. 5 of 
the C. P. C.: “Where a question arises as to 
-whether any person isor is not the legal 
representative of a deceased plaintiff or a 
-deceased defendant, such question shall be 
determined bythe Court” and for that pur- 
pose the Court must take evidence and 
decide for itself who has got the. better 
claim. In. the present matter, the question 
as to who isthe legal répresenitative would 
depend first upon wliether the property in 
suit was the-self-acquisition of Chinnappa 
or was joint family property. If it is found 
that it was his self-acquisition then the 
question would have to be considered whe- 
ther-the Will relied on by the respondent 
is true and valid. Ifthe Will fails, the 
e further question will have to be decided 
whether the adoption, ofthe petitioner as 
alleged by him or of the respondent as 
alleged by him is true and is valid. On 
these findings the question as to.who is the 
legal representative of the deceased will 
have to'be settled. If, on the other hand, 
the learned District Munsif finds thatthe 
suit property is joint family property, the 


question will turn on “whuse adoption is” 


valid orif either of them is? If the find- 
-ing on that point isin favour of the peti- 
tioner before us, the Will that is relied on 
by the. other side will be of no value. So 
far-as this suit is concerned, the question 
of intermeddling with the estate has really 
nothing to do with the present case, because 
the matter has to be decided on the rights 
of parties. This is not a case, where there 
are no parties entitled to represent the es- 
tate of the deceased where intermeddling 
might be made the basis of bringing a 
person on record as legal representative to 
make him liable for the decree on the 
ground of his intermeddling. The Munsif 
has referred-in his judgment to the case 
reported as Chunilal Harilal v. Bat Moni 
' (1), as authority for holding that neither of 
the parties could claim as adopted son to 
bethe legal representative of the deceased. 
~The learned Judges hold.that in that case 
. “On no construction of the term ‘legal repre- 
sentative’ could members of a joint family 
be brought within the definition as contain- 
ed ins. 3, cl. (11) ofthe O. P.O." We are, 
with all. respect, - unable to accept this 
. view. A member of the joint-family who 


at? 46. Jud, Oas. 745; 42B. 504; 20 Bom. L. R, 
900, o < 
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succeeds toa deceased na is a person 
who “ ‘represents the estate of the deceased 
persón” if-we take words “the estate” as 
meaning the joint family estate which the 
deceased person was himself the represen- 
tative of, when he brought the suit. It 
will perhaps be easier in such-.a case to 
bring the succeeding member within the 
last clause which says “where a person sues 
in a representative character the person on 
whom the estate devolves in the suit isa 
legal representative,” It cannot be denied 
that where a managing member sues and 
the suit refers to joint family estate it is 
really a suitin a representative character 
for all the members of the family; when he 
dies, the next managing member is the 
person on whom would devolve the repre- 
sentative character and we think he could 
come in as the legal representative. In this 
case, therefore, if the property is found to 
be joint family property the question will 
have to be-decided as to who. the member 
of the joint family is who is entitled to 
represent that estate on the death of Sin- 
nappa the deceased. The order of the lower 
Court cannot be sustained as it stands at 
It was argued that this being a 
revision petition under s. 115, C. P. C., we 
should not interfere as the lower Court has 
exercised the jurisdiction vested in it under 
O. XXII, 1.5, O. P.O. We think, however, 
this is a case where that jurisdiction has 
been exercised with material irregularity 
because the learned District Munsif has not 
come to any conclusion as to who is the legal 
representative according to the rights of 
parties. He has treated the intermed~ 
dler as the legal representative but that 
is not sufficient to dispose of the-claim of 
the petitioner that he is the proper legal 
representative. In these circumstances we 
get aside the order of the lower Court and 
remand the petition to that Court fora 
fresh disposal.according to law. The costs 
in this and the lower Court will abide and 


follow the result. 


Petition allowed; 


Y.N. Y. 
Case remanded, 


ZAK 


on Nak 
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ALLAHABAD HIGH COURT. 
Seconp CIVIL APPEAL No. 263 or 1923. 
_. July 3, 1924. 
Presenit:—Mr. J ustice Kanhaiya Lal. 
DHANUKDHARI MANI TEWARI 
AND Sr ae ngs eet 
Ersus 
Musammat PIARI pest OTHERS—DEFENDANTS 
— RESPONDENTS, 

U. P. Land Revenue Act (TIL of 1901), ss. 111, 118 
—Partition—Objection, order on, finality “of ~Objec- 
tion made after period prescribed, effect of. 

’ Section IPL of the U. P. Land Revenue Act con- 
templates an objection, raising a question of title, 
being taken on or before the date fixed in the notice 
issued by the Collector tè the ‘co-sharers inviting ob- 
jections to the applicatiox for partition. An order 
passéd on such an objection is treated, as-regards the 
rights of the parties, as if it were a -decree of a Civil 
Court, and an appeal “from that order Ties to the Dis- 
trict J ùdge. ‘Such an order can be varied only by a 


Court of Appeal’ competent to determine the question. 


of proprietary title within the meaning of s. 112 of 
the Act, dnd cannot be varied by an order of another 
partition officer ab a subsequent stage of the same 
‘proceeding. [p. 181, cols, 1 & 2.] 

An order passed on an objection filed after the date 
fixed in the ‘notice has’ expired’ cannot: be treated as 
.an order determining the-rights of the parties under 
18.112 of the U. P, Land Revenue Act and no finality 
attaches ‘to stich an order. [p. 181, col. 2.] 

: Hardeo Singh v. Narpat Singh, 20 A. 75; A. WN. 
(1897) 197; -9 Ind. Dec. (x. s.) 407 and Kalka Pr RAA 
Manmohan Lal, 33 Ind. Cas. 86; 38 A. 302; 14 A. L. J. 
373, followed. 


‘Second ‘appeal against a‘decrée of. the 
Subordinate Judge, Gorakhpur.. 

Mr. Haribans Sahai, for the Appellants. 

Mr. Janaki Prasada, for’ the Respond- 
‘ents. 


T UDGMEN T.—This appeal arises out 
of a suit brought by Raghubansman ‘Tiwari, 
the father of. the present plaintifis-appéllants, 
for a declaration that he was the owner in 
possession of an 8-pies share in Mauza Bilahi 
and of certain.plots of ex-proprietary land 


in the village Dhatura khas on the allega- , 


tion that he lived jointly with Paramhans- 
‘man Tiwari, the husband of Musainmat 
Piari, that Paramhansman had-died in‘thé 
lifetime of his father, and that Musammat 
Piari was only entitled to maintenance. It 
was: further. ‘alleged that the name of 
Musammat: Piari hadsbeen entered in the 
erevenue papers for her consolation, ‘that 4 
bighas 12 dhurs of ex-proprietary land in 
the village Dhatura khas was set apart 
for her maintenaztce and that she has wrong- 
fully transferred a portion of the property, 
standing in her name, to the defendants 
‘Sheolochan Mani Tiwari and Sheomochan 
Mani Tiwari, without any legal necessity, 


DHANUEDHART MANI TEWARI Ë. PIARİ. 


[86-t. 0. 1925] 


The defence was that Paramhansman 
Tiwari, the husband of Musammat Piari 
lived separately from the plaintiff, that the 
transfers in question were made for legal 
necessity, and that as the daughter of Musam- 
mat Piari was alive, the plaintiff had no 
right to sue. 

_ The Court öf first instance found; that 
Raghubansman Tiwari was living sêparately 
from Paramhansman “Tiwari, that ‘the’ pro- 


perty in dispute was originally their ` afices- 


tral property and had passed ‘ott of “the 
family by virtue of an auction-salé to a. 
person named Ganga Saliu, from ‘whoin it 
was subsequently obtained by ‘gift by 
Raghubarsman ‘Tiwari-and Paramhatisman 
Tiwari j join tly, and that though the ‘transfers 
in question were not made for legal” heces- 


sity, the Plaintiff was not entitled to. any 


relief because the daughter of Misimmat | 

During the course of the heating of an 
appeal from that decree it transpired © that 
the. matter in issue between the parties had 
already been dealt with adversely to. the 
plaintiff in a partition proceéding, to which 
the” present plaintif- and Musammat Piari 
were parties. Ai issue was, therefore, rêmit- 


-ted to the’ Court’ of first instance to ascertain 


whether s. 111 of the U. P. Land Revenue 
Act batréd the, plea rdised by’ the deéferid- 
ants. The Cotirt of first instance’ found, on, 
the evidence thei dddiiced ‘that s: 111 of 
the Land Revenue Act’ did not bar“ the 
defence either ds régi ‘zemindari - 

share or the tenancy land i in suit, That find- 
ing was upheld by the lower Appellate Court 
which also caiiie to the conclusion that the 
property in‘dipute was no longer’the joint 
family property of Raghubarisman’ Tiwari 
and Paramhansmanti Tiwari and that they 
were separate at the time of the'death of: the 
latter. 

‘The learned Counsel for the plaintif ‘ap: 
pellant rélies on the order passed in™ the 
partition pr ‘oceeding of! the 27th Ja anuary 
41920 It appears ‘that in '1914 a, partition 
proceeding was ‘instituted on the: application 
of a 66-8harer named Mahanigu Sahin réspect — 
of the village BelBai and in the course of that 
proceeding dn application was, made by Mu- ` 
sammat Piari‘on the3lst March 1915 that her 
share’ ‘should’ also’ be :éeparated. ` To‘ this 


-Ra ghubansman’ Tiwari, the present: plaintiff, - 


objected on the’ grund that hë wás Joint, 
with the “husband of Musammat Piati‘and 
that Musammat Piari was only entitled to ` 
maintenance. That objection was: ae ed 


[86 I. O. 1925}. 
by the. Assistant Collector -in charge of the 


‘partition: proceeding. on ¢he-12th August- 


1914: ~ His finding was that: Raghubansman 
Tiwari and Paramhansman. Tiwari. were 
separate. 
ever, be further: proceeded. with, the settle- 
ment aperations commenced; and under. the: 


- standing: orders of the ‘Board: of Reventie 
the partition. had to'be stayed. -or suspended. 


till the: ‘settlement “was. completed, The: 
settlement was concluded: in 1919: The. 
partition ` _proceeding- was then-. resumed 
from.the stage at which it left.. On the. 
20th. December 1919:Bharatman- Tiwari and, 
Musammat Piari moved the-partition officer. 
again for the separation of their share; but- 


this application was opposed. by Raghuhans-- 


man Tiwari,on the:old ground that he -was- 
joint, with ‘Paramhansman ‘Tiwari, the hus- 
band of Musammat Piari; and that Mysammät. 


Piari...was only entitled’ to maintenanee, for, 


which 4° bighas, ¥2 dhurs-of land. had been. 
allotted. to her: The previous. order passed. 
by the partition officer was brought: to, the; 
notice of the: ‘Court; but-in spite of that; 
order, the Court proceéded: to enquire into, 


the merits of. the objection afresh. and. came ’ 







to the conclusion that. Raghubansman. Ti: ri 


and Paramhansman Tiwari had been. jointa 


in estate, and that: Musammat.,Piari, was 
entitled to hay Share.. recorded j 





: DHANUKDHARI MANI TRWAREV, PIR. 


Before the- partition: could,: how-- 
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appears. to. have. been passed on an objection 
filed hy Reghubansman.. Tiwari unders. 111 
of the Land Revenue Act. That order could 
only have been.varied by a Court of Appeal 
competent to determine the question of pro- 
prietary..title within, the meaning of s. 112 
and not by an order .of another ‘parti- 
tion officer at a subsequent stage of the 
same proceeding. As pointed outin Hardeo 
Singh v. Narpat Singh (1) and Kalka Prasad 
v. Manmohan Lal (2), an order passad on 
an “objection. filed after the. date fixed in 
the notice. had expired, cannot be treated’ 
as an order. -determining the rights of the 
parties under. 's. 112-of- “the Land Revenue 
Act; and the Courts below have rightly 
refused to attach any finality to it. The 
order did.: not. purport to be an order. 
passed on a review. of the previous order, 

The officer. who passed this order was not 
the same as the officer who passed the: 
previous. order. The order of the 12th 
August -1904 was..on the- other hand 
final between the parties on the ques- 
tion now. at issue; and the Courts below 
have rightly: refused to regard the, plaintiff 
as entitled- to more. than a possible rever- 
sionary interest 3 in the property of Param- 
Tiwari, in case Musammat Piari 
| o daughter. or male children. 


d ČAD, however, be granted a 
t his possible rever- 
l. is, therefore, 





183 CO T{RUPATHI GOUNDAN V, SHAMMANNA GOUNDAN, (86 I. O. 1928) ` 


MADRAS HIGH COURT. villages. Moosa Sahib-wanted one village 
Szoonp CivIL ArpraLs Nos. 299 To 301: to-be granted in liew ofthese villages and 
- AND 254 or 1922. ` $ he was willing to retain one of the seven ~ 
September 17, 1924. villages originally granted. The sanad. 
Present:—Mr. Justice Devadoss. - gave him two villages andthe grant com- 
TIRUPATHI GOUNDAN—Dzrenpant. prises-not only cultivated portions but all the 
: — APPELLANT - ‘uneultivated: portions as well as waste por-- 
` : versus tions and poramboke, etc. This grant was 
` SHAMMANNA GOUNDAN AND orgers— afterwards confirmed at the, time of the 
4 PLAINTIFFS—RESPONDENTS. < inam settlement. The grant was, for three 


Madras Estates Land Act (I of 1908), ss. 8, 6— generations. The contention on behalf of 
Landlord and tenant—Ejectment ‘swit—Occupancy the appellant is that what was granted was 


‘vights—~—Burden o oof—" Estate," what is. À ' 
Thare in adelia r suit by a landlord for eject- not-an ‘estate and that there were no tenants 


‘ment-of a tenant the latter sets up`a defence that he on the land at the time with rights of 

has a permanent right of occupancy in the lands, the occupańcy and that the subsequent history 

onus of proving that he has such a tight is upon the of the. villages shows that no tenant had 
7" . . > => X baía 

„tenant. ere is no presumption that a tenant has occupancy right, on the lands. On behalf 


occupancy rights, Jf the property in ‘dispute is an eee 
“estate” then under s. 6 of thé Madras Estates Land of the ‘respondents it is urged that what 


Act ape tenant gets an pe nee ney, right: ae if the was.: granted was an ‘estate’ within the 
property,is not an estate the onus is upon the tenant ae . 

to prove ‘that he has occupancy rights. |p. 183, col. 2.] meaning of ae Ee meee ae i ae ; ihat 
4 he use of the word “jagir” in a grant does not as the respondents ¢o P 
of itself signify that the incidents of an estate would gession ab the time when the Estates Land 
attach to the property comprised in the grant. [p. 184, Act came into force, by virtue of s. 6 of 
SELI a x ; the Act they acquired an occupancy right 


Where a grant comprises a.large area of waste lands ) 1 é 
in addition to theother land granted, it cannot be said though they. had it not before. The ques- 


that the grant is of the land revenue only. [p. 182,col.2.]_ tion is not free from difficulty. Both the 
,+ The mere fact that .Government was, before the. lower Courts have found that the respond- 
gront of a property, able to get an income out of it, ents have occupancy rights and have decreed ` 


oes not show that there were tenants on the land à $ 
) eir suits: 


with rights of occupancy as in the case of ryotwa 
‘bit A is, no doubt, favourable to the 


ands. [p. 185, col. 1.] <a 
arab the a ofthe respondents, There are two ` 
in it which I think to some ex- 


Court of the Subordinate J 
contention of the respond- 
; villages were granted in 


in A. S. Nos. 30, 31, 
nd that the beriz . 



















preferred agaips 
the Distri 
Nos. 


PA 
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62.38 -and the extent of the remaining wet 
and dry waste is.1262.52 acres. There isa 
remark on page 4 to the effect that: “the 
value of the village should be fixed at the 
beriz of Fasli 1261, that is, the one fixed by 
Mr. Phillips and the reason assigned by 
them is that though the present cultivation 
is 2,200 acres, the cultivation is not perma- 
nent. It is permanent nowhere and the 
actual cultivation is not strictly ascertained 
Eb a, They are not able to give any 
reliable account of the past: years’ beriz. 
The villages are held by one of the jagir- 
dars on rent from others and they fixed 
it at a sum which does not exhibit the 
actual value of the cultivation.” The 
villages. descended to the heirs, of Moosa 
Sahib and they held the villages in: several 
shares. According to the Muhammadan 
Law. as understood by . kazi whenever any 
sharer died without an issue his share 
lapsed or escheated to the Government. 
But the Government did not take over his 
share but added the income due to his share 
to the jodi fixed on the villages and the 
persons-in possession were asked to pay to 
the Government the income from such 
share together with the jodi.. It is clear 
from the statement in the inam register 
that there was no permanent cultivation 
of the land and that the amount of culti- 
vation varied from year to year. This cir- 
cumstance is strongly opposed to the con- 
tention that there were tenants with rights 


_of permanent occupancy on the land and 


the statement that “the villages are held 
by one of the jaghirdars on rent from 


others and that they fixed it at a sum which ` 
does not exhibit.the actual value of the © 


cultivation” shows, I think that the income 


was derived from the actual cultivation of. 


the land and not from the tenants “who 
paid a certain amount to the landlord. It 
isnot suggested that the sharing system 
prevailed in this village; in which case it 


“might be that the income varied from year 


to year depending upon the cultivation. 
But the income was only calculated in 
money and, therefore, the ‘statement in the 
inam register should be considered as 
referring to the actual cultivation by the 


inamdars éither through their own servants. 


or by giving leases to people prepared to 
cultivate the land. Their Lordships of 
the Privy Council rely upon the history 
of an estate in-order to determine the exist- 


ence or otherwise of permanent occu- 


` TIRUPATHI GOUNDAN V. SHAMMANNA GOUNDAN, 


. as'1191.85 and that of wet cultivation as 
_v. Divi Seetharamudu (1). 
the history of the two villages affords con- 


-Act he gets occupancy rights. 
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pency rights. Upadrashta Venkata Sastrulu 
In this case 


siderable weight to the contention of the 
appellant that the respondents had no 
occupancy right. In the first place, there 
is no evidence that there were any tenants 
with occupancy rights at the time of the 
grant. Secondly, the evidence of the 5th 
witness is that he and his ancestors enjoyed 
the land during the last 70 years. He gave 
his evidence in 1919 and 70 years from 
that date would carry us back to 1849. 
The grant was made in 1829 and there is 
no explanation offered by him as to how 
his ancestors came into possession. Thirdly, 
there is also the evidence supplied by the 
inam register that the cultivation was not 
permanent and that the income varied from 
year to year. 

It is well-settled now that there is no 
presumption that a tenant has occupancy 
rights. Ifthe property in dispute is an 
estate, then under s. 6 of the Estates Land 
But where 
itis not an estate the onus is upon him 
to prove that he had occupancy rights. 
In Nainapillai Marakyar v. ` Ramanathan 
Chettiar (2). Their, Lordships observe: 
“It cannot now be doubted that when a 
tenants of lands in India in asuit by his 
landlord to eject him from them, sets upa 
defence that he has a right of permanent 
occupancy in the lands the onus of proving 
that he has such a right is upon the tenant.” 


- That being so, it is for the respondents to 
-prove that they have occupancy rights. It 


is urged on behalf of the respondents that 
these villages were granted as jagir to 
Moosa-Sahib and that, therefore, these vill- 


‘ages formed an “estate” within the meaning 


of s. 3 of the Estates Land Act. Mr. Sam- 
path Iyengar relied upon s. 3, cl. (2) (c) that 
any unsettled palayam or.jagir is an ‘es- 
tate.’ The Subordinate Judge is of opinion 


. thata jagir in order to come within the 


difinition of s. 3 must be a jagir before the 
time of the East India, Company. Without 
considering whether such an opinion is well- 
founded or not, we have to see whether by 


- thè mere use of the word “jagi?” the inci- 


(1) 51 Ind. Cas, 304; 43 M. 164 at p. 172; 17 A.L. 
J.°725; 37 M. L. J. 42; 21 Bom. L. R. 925; 26 M. L. 
T, 175: 30 O.L. J. 441; 10 L. W, 633; 24 0. W. 
129: 46 I. A. 123 (P. ©). 

(3) 82 Ind. Cas. 223; 47 M. 337; , (1924) A. L 
(P 0.) 65; 19 L. W. 259; 22 A.L. J. 130; 34 M. L. 
10; (1924) M.W. N. 293; 46 M. L. J. 546; 10 0. & 
L. B. 464; 28 ©. W. N. 809 (P. 0). 
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dents of an estate would attach to any 
property, It was strongly. urged for - -the 
respondents that as the word “jagir” is 
used in Ex. A, -the sanad; the villages 
must be considered. as possessing all. the 
incidents ofa jagir. The use of the word 
“jagir” by itself does not signify much. 


Mr. Justice Coutts-Trotter as he then was, 


observes in. Sam v, Ramalinga Mudaliar 
(3):. “I have come to the conclusion that 
these lands, though so described, are: not 
. Jagirs within the meaning of the Estates 
- Land Act but are merely an ordinary inam.’ 
We have therefore to see whether these 
villages form an estate within the meaning 
of s. 3 of the Estates Land Act apart from 
the mere use of the word “jagir.” The 
. respondents rely upon the statements in the 
Salem District Manual which described 
‘these villages as jagir. I do not think 
that by -the-mere-use of the word ‘ ‘Jagir 
.the villages can be said to be an ‘estate,’ 


‘It is next urged for the respondents. that 
‘if it is. not ‘ jagir "it must be considered: to 
bean ‘inam’ within. sub-cl. (d) of s. 3, cl. (2). 


In that-case, any village of which the land. 


< revenue has been granted in inam to a 
person not-owning the. kudivaram -thereof 
Would - bean “estate.” To say- this is an 
-inam would be begging the question. 
The question is:whether ‘the land revenue 
alone. was granted in this-case or whether 


the:land itself was granted, In Sakina Bai, 


y, Kaniz Begam (4), their Lor dships. of the 
Privy Council held “the word jagi?” -pri- 
marily points to, occupancy--though it may 
be -occupancy of an office ‘such as that of 
Collector of Revenue. Where however, a 
jagir held for life orily is, as inthis sanad; 


used in contradistinction- to an laka" held- 


as apermanent zemindari, it is an almost 
necessary inference ‘that the occupancy 
referred to is an occupancy of land.” By 
the -sanad, not only cultivated land but 
waste, poramboke, jamabandi, kattu- 
jnaniam and the inam were granted: It is 
urged by Mr.” Ramachandra Iyer who 
 appeass for the appellant that the: fact: that 
e poramboke and waste land -were given 
* shows that it was land that was given and 
not merely land revenue. He further con- 
tends that a good portion of the waste land 


(3) 34 Ind. Oas. 803; 49 M. 664 at p. 671; 30 M. L. 


J. 600. 
(4) 47 Ind. Ge 632; 22 0. W. N. 877; me M. 
W. N. 384 (P. C). 
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was brought under cultivation and that it. 
cannot be said there were any tenants with” 
occupancy right on the waste land. That. 
a good deal of waste land was brought under - 
cultivation is clear from Ex.. XIV. Wher 
waste land was given to the grantee, it 
cannot be said that land revenue-alone was- 
gratited. That being so, the -grant does: 
tas come within the purview.. of s. 3, el. (2) 
q 

It is urged-for the respondents. that the’ 
onus is upon the landlord to show that. 
landsare not subject to occupancy right: 
That argument assumes that the. villages 
are’ an estate. Tf the villages are.an estate 
within the meaning of cl. (3), no doubt the 
onus would be upon the landlord to show 
that the lands are not subject -to occu- 
pancy right, in-other words, the lands* 
are not ryott lands. But.in this . case 
we have'to determine from. the. evidence- 
whether--the villages are an estate ‘or 
not.. That being. so, ss. 23 and 185 of the 
Estates Land Act: do not help. him, Lt is 
urged by Mr. Ramachandra: Iyer -that the 
original grant of money was about.Rs. 1;700;' 
and that the i income from the. villages- ‘was: 


. only. about Rs. 1,500-and_ odd, - and. that! 


in order -to make «up for- the. -balanoé,.. 
waste and other lands were given.. That 
argument receives support from the state+ 
ment in the inam register:: “The ‘only in: 
direct explanation for his deficiency. is found 
in the reservation of the poramboke land 
an¢- resumed- kutlu kodigi inams for the. use: - 
That: 
waste ‘lands were -given to the grantee’ 
under Ex. A cannot be disputed: That:they 
could have been in anybody’s possession: is 
apparent. There is no evidence in this case, 
that there were any tenants at the time:of 
the grant in 1829. - It is urged for the 
respondents that it was not likely that the 
East India Company’s- agents -cultivated 
the lands and that there must.. have been 
tenants on the land. The mere. fact’ that 
Government was able to get-an income.does 
not show there were tenants with. rights of 
occupancy asin the case of #yotwari lani.. 
If it was ryotwari. land then. pattahs must 
have-heen issued:to the person: in occupa- 
tion. No such evidence is forthcoming 
in this case. It is open, no doubt, ‘to. the 


. Government to grant ryotwari village.. as 


inam to a person: In such casea, the revenue 
alone is inam. In the absence of .evidence 
it cannot be presumed from the mere. fact 
that Ex. A speaks of beriz, it must-be 
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beriz -derived: from-the tenants: with rights. 
of permanent-occupancy. - The lower Courts: 
have: come .to the conclusion that the 
respondents: “have. occupancy.- right on- 
the. ground.. that: the villages : were grant- . 
ed -as “jagir, : They. overlooked the: fact: 
thatthe: onus..is -upon- the. tenants .to 
prove. -thatți . they. have’ - occupancy: right.: 
I bêld.-that the: villages.‘in question: are: 
notan estate; within the meaning of s. 3 
of the. Estates Land Act and that.the res- 
pondents.-have.no occupancy: right in the. 
plaint land. In the result the appeals are: 
allowed and -the judgments of the lower 
Courts -are set aside and the. plaintiffs’ suits 
are dismissed with costs, throughout. l 

: In S. A, No. 254. or 1922. 
The judgment of the lower Courts are 
eget-aside and.the case remanded ‘to the 
Munsif's,Court-for: trial on the remaining 
issue: -The appellant is entitled to his costs. 
in this.Court'and the lower Appellate Court. 
The .costs in the -Munsif's Court would: 
abide the. result of the suit. 
. Appellant. will “have. the refund cof the. 
‘Court-fee-paid.in- this.Court.. ~ 
V.N, W ` l E 


HE: Appeals allowed»: *. 
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The question- whether an alteration ina document is 
material or not is always dependent upon the nature 
of each transaction and must be judged in the light 
of the circumstances of each case. It also depends 
upon‘the nature of the alteration and its juxtaposi- 
tion’ in the particular part of the document where it 
is interpolated and.the new complexion the instru- 
ment is made to bear by reason of the alteration. 
The materiality or otherwise of an alteration must be 
détermined: with -réference to the effect thereof on 
the transaction as.it stands and how,it reads after 
the alteration. |p. 186, col. 1.] 

_A bond executed by a Hindu minor's mother was 
subsequently altered so as to make it a document 
executed. by the mother for the minor as well as for 
herself, whereas. its original complexion showed 
that it was executed by the mother in her own in- 
dividual character: 

Held, (1) that the bond was materially altered so 

as to render the contract evidenced by it void and 
of no effect and also to exonerate the executant from 
ne content obligation’as set forth in the bond; 
10104. 
C (2) list the contract evidenced by the bond had 
become void or impossible of performance within the 
meaning of s. 65-of the Contract Act and that the 
executant was liable to refund the consideration 
hore she_had received underthe bond. [p. 186, cols. 
1&2. 

` Kanhayalàl Tarachand v. Sitaram Tukaram, 81 
Ind. Cas..847; 20 N. L. R. 76; (1914) A. L R.’ (N.) 250 


.and:Kandregula Anantha Rao Pantulu v. Kandikonda 


Surayya, 55 Ind. Cas 697; 38 M. L. J. 256; (1920) M. 
W. N. 187; 27 M. L. T. 134; 11 L. W. 390; 43 M. 703, 
referred to. . 

- Appeal .against .a decree ofthe Dis- 
trict .Judge,-Nimar, dated the 2ist January- 
1924, in Civil Appeal No. 140 of 1923. 

Mr.. S. B. Gokhale; for the Appellant. 
Mr... M. Gupta, for:the Respondents. 

- JUDGMENT.—On 28th April 1920 

Musammat - Bahenabai and two others 


` Wamanrao. and Sitaram executed a bond 


NAGPUR JUDICIAL COMMIS- ` 
. SIONER’S COURT: * 
“SECOND-O1vIL APPHAL No. 123 or 1924. 
an ‘October 31, 1924. | 
~ Pregent:=-Mr. Kitkhede, A. J. ©. ` 
‘ HEMCHAND—-PLAINTIFE—APPELLANT © 
a versus 
-@OVIND: AND oTHERs-—-DEFENDANTs— 
ny RESPONDENTS. : 
_ Contract-Act (IX of 1872), s. 65—Bond, material 
alleration in, effect of--Contract, whether becomes void 
Consideration, refund of. .. | 


executed by.her in her 


for Rs. 800 in plaintiff's favour agreeing 
to re-pay the: debt with. sawai interest 
Rs.. 200. The document is marked Ex. P-7. 
It ‘evidences a borrowing by all the three 


- executants: jointly and severally, It recites 


that.the sum of -Rs. 800 then borrowed in 
cash was ‘taken for. meeting the expenses 
of the: marriage of the son of Musammat 
Bahena.: The. document has according to 
thei findings of both the Courts below heen 
altered: -by the addition of certain words 
which make, ib a+ document executed by 


“Musammat Bahena-* for her minor son 


Govinda.as well as for her ownself whereag 
its original complexion showed that it was 
own individual 
character. The tenor of’ the contract evi- 
denced by the document has been thus 
materially altered as the lower Courts 
have. found. They have dismissed the suit 
as the same could not be held maintain- 
able on tifeebasis of an altered instrument. 
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“The. plaintiff comes in second appeal and 
urges that (1) the alteration which is found 
to have been made is not material and, 
therefore, effect should have been given to 
the bond though altered. The question whe- 
ther an alteration is material or not is al- 
ways dependent upon the nature of each 
transaction and must be judged in the 
light of the. circumstances of each case. 
It also depends upon the nature of the 
alteration and its juxtaposition in the 
particular part of the document, where it 
is interpolated and the new complexion the 
instrument is made to bear by reason of 
the alteration. Itdoes not appear to me to 
be a pure question of law. Theopinions of 
both the Courts below are that the altera- 
tions are material and I do not think I 
should be inclined to hold the other way. 
I have held in Kanhayalal Tarachand v. 
Sitaram Tukaram (l) that an altera- 
_tion which is not material does not 
affect the operation of the instrument. The 
question, therefore, which the Courts below 
had addressed themselves to consider was 
about the-materiality or otherwise of the 
alterations and they have drawn the only 
conclusion that was possible, namely, that 
they. were’ material. The materiality or 
otherwise ofan alteration must be deter- 
mined with reference to the effect thereof 
on the transaction as it stands and how it 
reads after the alteration. I think reading 
the instrument as a whole and taking 
into consideration the several circumstances 
and aspects of the case I must say that 
nothing that was said before’ me on this 
point induces me to disagree with the 
lower Appellate Court in the conclusions 
< drawn by it. . a 
I, therefore, hold that the Ex. P-7 was 
materially altered so as to render the con- 
tract evidenced by it void and of no effect 
and also to exonerate the executants from 
‘their contractual obligations as set forth 
in that instrument. The contract thus be- 
comes void or impossible of performance 
under s. 65 of the Contract Act. 4 


The next question Is 


money under it toask for at least a refund 
of the consideration on the ground that the 
_eonrtact has become valid and also un the 
ground that the contract has become impos- 
sible of performance, and also on the ground 
that the defendants executants cannot keep 

- (1) 81 Ind. Cas. 817; 20 N. L. R. 76; (1924) A. L R. 
-8 250, ages Dae VEE ae 


a 
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does it operate to` 
geprive the plaintiff who has paid some. 
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his monéy in good conscience to themselves. 


-It is argued that a-contract which ‘is void 


ab initio such as a contract with a minor, 
the refund may not be claimable but where 
the contract becomes yoid or impossible of 
performance difisrent considerations ought to 
prevail.- The appellants’ Pleader relies upon 


-a case in Kandregula Anantha Rao Pantulu 


v. Kandikonda Surayya (2) in support of his 
contention that although his client may for- 
feit the advantage of the special contract 
embodied in the bond, there is no warrant in 
law for depriving him - of the equitable 
relief of:refunding to him what is his, and - 
what the other party cannot claim to have 
become theirs apart from.the contract. 
It is said that to punish a man with a 
wholesale dismissal of his claim would be 
dealing out justice untempered with mercy. “ 
There is much force’ in this contention. 
But the only difficulty is whether the. 
question of this liability to refund should. 
not have been urged in the ‘First Court, 
I think the contention of the respondent 
that a new plea should not bë allowed to 
be raised for the first time in second appeal’ 
(sic). But the question still remains whether 
I should now permit the plaintiff to raise 
this point and remand the case. 

There isa finding of fact that the money 
borrowed by the guardian mother Bahena 
was necessary for meeting the expenses of 
Govinda’s marriage. Whether this borrow- 
ing was necessary or not has not been de- 
cided. The minor's liability’ to refund 
would arise only if it be proved that his 
estate has been benefited or that he is per-. 
sonally -benefited-also by the money paid 
by the plaintiff. Since on the findings 
the benefit to the minor and his estate is 
traceable, I do not think any injustice is 
likely to be caused tō the minor if the 
refund is ordered-after giving him an op- 
portunity to show that the borrowing was 
not in ‘the best interests of himself and his 
estate and 
should have been met otherwise than 
by such borrowing.-In this view of the 
case, and in view of the plaintiff's implied 
admission that since the money has bene- 
fited the minor Govinda or his estate the 
other defendants cannot: be lawfully made 
responsible for its - refund, I allow the 


appeal only so faras the minor Govinda ` 


respondent No. 1 is concerned and remand 
thes case fora further adjudication of the 


(2) 55 Ind. Cas. 697;-38 M: L. J. 256; (1920) M. wW 
N.187; 27 M. L. T. 134; 11 L, W, 390; 43 M, 703- ~ 


that the lability could and ` 


|) .. 
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points indicated above as between plaintiff 
and defendant No. 1. I do not see any 
valid grounds for bolding that the other 
_ defendants have derived any benefit: from 
the plaintiff's money and I cannot permit 
the. plaintiff to prove that for the first time 
now as against them. I, therefore, maintain 


the. dismissal of the claim as against the’ 


defendants Nos, 2 and 3. The appeal suc- 
| ceeds only partially and the case is re- 
manded for fresh disposal of the claim so 
., far as it relates to, a refund of considera- 
tion by the defendant No. 1: out of his 
estate. > . . 


. In the circumstances of the case I think: 


I should not allow plaintiff any costs of 


-this appeal. He must bear -them irrespec-- 
` tive of the result of the suit. The defend-' 
ant-respondent’ No. 1 will bear his own. 


costs of this Court. Other respondents 
have not cared to argue the case. I cannot, 
therefore, allow any costs to them in this 
Court. As ‘regards their 'costs in the lower 
Courts they will be paid as already ordered. 
The costs of the First Court and the First 
_ Appellate Court hitherto incurred by plaint- 


iff and defendant No. 1 will abide the’ 


“event. 
mee eo Appeal allowed; 
OO ‘Case remanded. 


MADRAS HIGH COURT. 
Sroonp Crvit APPEAL No. 743 or 1922. 
+. October 10, 1924, ° ao 
Present:—Mr. Justice Devadoss. _ 
AMMAYA PILLAI—PLAINTIFF— 
APPELLANT 
versus 


NARAYANA OHETTI—DerenDANT No. 5—- 


__ RESPONDENT. 
Civil Procedure Code (Act V-of 1908), O. XXII, 
- r. 10-—-Limitation Act (IX of 1908), s..22—Person not 
party to suit, assignment by, effect of—Application 
to add party—Limitation, whether ceases torun from 
date of application. ' 


‘A suit can only relate to the property which is in the’ 


possession of, or is claimed to be the property of, the 
efendant.' It cannot possibly cover. or relate to 
roperty which on the date of the plaint did not 
Talang to the defendants on the record. [p. 188, col. 1.]. 
Order XXII, r. 10 of the O. P. C., ‘can only apply 
‘to the assignment of interest in property by a defend- 


ant on the record and does not apply to the assign-: 


ment of an interest bya person who is not a party. 
Nto the suit, at the date of the assignment. [p. 188, 
sal 2. : 3 ` 
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“In the case of a plaint the period of limitation 
ceases to run on the date on which the plaint is filed, 
it is immaterial when the defendant is served. The 
defendant may evade service for a long time, or the 
Court er the office might cause delay. -in service of 
summons on the defendant, but this will not affect the 
question of limitation. In the case, however, of a 
person newly added as a party to a pending suit the 
Buit as regards him is deemed to have been instituted 
only when he is so added. A mere application to 
add a party would not satisfy the requirements of s. 22 
(1) of the Limitation Act. It is necessary in order to 
prevent limitation from running against a new party 
that he should be actually added asa party. Till he 
becomes a party toa suit by an order of Court, it 
cannot be said that he isa party in the suit so as to 
cause limitation to cease from running with respect 
to him. |p. 189, col. 1.] i : 

Ramkrishna Moreshwar v. Ramabai, 17 B. 29; 9 
Ind. Dec. (x. 8.) 19 and Rampartab Samrathi v, Fooli- 
bai, 20 B. 767; 10 Ind. Dec. (N. 8.) 1082, distinguished, 

Second appeal against a decree of the 
Court of the Subordinate Judge, Cuddalore, 
in Appeal Suit No. 173 of 1921 (A. S.. No. 164 
of 1921 on the file of the District Court of 
South Arcot), preferred against that of the 
Court of the District ‘Munsif, Panruti at 
Cuddalore, in Original Suit No. 518 of 1919, 

: Mr. V. OC; Seshachariar, for.the Appel- 
lant. -` l f A 
- Mr. K. S.-Krishnaswami Iyengar, for the 
Respondents. f 

. JUDGMENT.—This second appeal re- 
lates only to item No. 4 of the plaint. The 
Subordinate Judge has dismissed the plaint- 
iff's suit on the ground of limitation. It is 
urged by Mr. Seshacharion behalf of the 


- appellant that the suit isnot barred against 
‘the 5th defendant as he brought the pro- 


perty after the institution of the suit, and 
he urges that there has been a devolution of 


_ interest during the pendency of the suit, and 


therefore, limitation does not run against 
the plaintiff. 

. The necessary dates are these: The suit 
was filed on 11th December 1919. The-ap- 
plication to bring the 4th defendant on 
record was made'on 23rd‘ April 1920 and 
the order on’ that petition was passed on 
Ist May 1920. ‘Before the order was made 
4th defendant had alienated the property 


.'to, the 5th defendant and the alienation 


was on 15th March 1920. The application 
to bring the 5th defendant on record was 


‘made on 14th June 1920. The applica- 


tion’ was ordered on 24th June 1920, 
The plaintiff, whe sues a8 reversioner of 
one Thanjammal, claims this property as the 
property ‘of |Thanjammal. Thanjammal 
died on 12th May 1908. The suit was, no. 
doubt, within twelve years from the date 
of Thanjafamal's death, but the suit was ` 
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only. AN three persons. Fourth defend-. 
ant-was only subsequently. added as a party. 
But: before the 4th defendant was added, 
he had:parted with his intérest in the plaint. 
property in favour of the.5th renee 
In these- circumstances,. the’ question- 

whether the transfer was during -the. oe 
dency of the: suit. Mr. 
ment: is that; inasmuch “as the suit- was. 
filed? oh llth December’ 1919; it must be 
considered. . that the. alienation’ in favour 


of. the. 5th. defendant. was made pending’. 


the suit. It is-difficult to. follow this argu-: 
ment. . Third defendant was not the.owner: 
of the 4th item when the suit was filed.- 

He had alreadyaparted with his interest in 
favour.of the 4th defendant .on 15th October 


1919. So at the time when the. suit was. 


filed 3rd defendant had no interest at all 


in item No. 4.. Whénhe had no interest. 


in it how.can it possibly be contended that 
he was: sued in respect-of this property ?. 
When. the. defendant has..no interest-in a; 
certain: item .rof property, the. plaintiff's 
„suit so far as. that item is concerned -is 
infructuous... In this: case.the 4th item was 
in the possession not of the 8rd defend~ 
ant ‘but in the “possession, of the.4th de- 
fendant:.on the date .of suit. So the; suit 

could-not. and did’ not: relate. to the.-4th.. 
item because the owner ofthe property on 
the.daté of the suit was not made a-defend- 
ant; and subsequently before the 4th-de- 
fendant was made a: party he had parted: 
with his: right in favour of the 5th.defend-: 
anta". The ‘same remarks made about. the 
3rds.defendant would: apply'to the Ath.de-- 
fendant. ‘The. mere: fact-that: the 4th. de- 
fendant was made a party to the suit would: 
not:. enable: the plaintiff -tò proceed against 
a certain item of property: which on. the, 
date«when. the 4th defendant. was made: a 
party. did not belong to him. .But it is, 
very: seriously. urged -by : Mr... Seshachari. 
thatit is quite .sufficient ito show that the 
party. who -waè subsequently..added as a 
party has.derived-title during the pendency 
of :.the.. suit; Thisi* overlooks the «plain 
principle. that a suit can only relate» to. 
the: property. which i is in the possession.of, 
- or claimedito be the property of, the de-. 
fendant. -The suit cannot possibly .COVEr: 
or relate to property which on the date..of, 
the. plaint did nat belong :to the defend- 
< ants: on record, It is unnecessary in this 
view to consider the various cases relied 
“upon by Mr. Seshachari. If hjs*contention 
that there has been a devolution of inter- 
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est pending the suit is correct, no doubt, 
the plaintiff would be in time., “But” thera. 
has. been no -.devolution. of interest or 
transfer of interest during the pendency,. 
of theisuit .so far as item No. 4. is.concern-. 
ed. As I have already. remarked, thêin-. 
terest.in the. property passed . to ‘the. 5th. 
defendant before the. 4th defendant. was 
made, a party. Theréfore, the. sale to the 
5th defendant by the 4th defendant, was. 
not during. the pendency. of the. suit, as. 
against him. Order XXII, x. 10 can apply. 
to the assignment of interest in property 
by a: defendant. on record. and not to the 
assignment of interest by 4. person who is; 
nota party to the: suit. at the time of the. 
assignment. 

The next- contention of Mr. Seshachari ig. 
that the. application was, made, to bring: 
the 5th defendant.on record on 14th June 
1920, the date on which the Court re-opened 
after the summer. vacation; and the 12 years’ 
period from the date of Thatijammal's. 
death expired on 12th May 1920.and_the ap-.. 
plication having been made. on the first, day. 
after the re-openingof thé Couit, the plaintiff's - 
suit is within time. The question’ is whether’. 
the period.of. limitation ceases to run on 
the.date when the application to bring’ a 
new party on record is made or on the date 
when the party is so brought on record. 
In this connection the wording of s. 22 of 
the Limitation Act is important. Section 22 
(1) reads thus: “Where after the institution 
of a suit, a new plaintiff or defendant is sub- 
stituted.or added, the.suit shall, as regards 
him,: be deemed .to have: “been instituted 
when he was so made. party.” -The langu- . 
age of the section being -clear that “the 
suit shall be deemed: to. have, -been- insti- 
tuted’ when a person is made-a-`party, can 
it be said that the limitation period ceases 
to run the moment.an „application is made? 
The mere fact that an application: i is-made.. 
would not stop. the running of. the period 
of limitation. It is only when.a new party. 
isadded to a pending suit, limitation will. 
cease to run. It is urged by :Mr.. Besha- ; 
chari that, if he files.a plaint within time. 
the mere. fact that. the -defendant has-not_ > 
been served would..not, in any. way bar; - 
his tight to sue. No doubt.in the.case. of 
a plaint the period: of limitation. ceases. to. 
run on the. date on.which the plaint -is 
filed. It is immaterial when the defend... 
ant is served. The defendant may evade, 
service for:a long time- or, the-Court or 
office might cause delay in serving: the: 
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summons on’ the defendant. The Limita- 
tion Act is quite clear on this "point. In 
“the case ofa person ‘alréady on record, the 
day on which the suit is filed limitation 
eases to run; but iñ the case of a person 
“TRewly addéd as a party to a pending suit, 
"s. 22 (1) clearly says that the ‘suit shall as 
regards him .be deeinéd to have been: 
‘Anstituted only when hé is‘ so added. 
So” the mere application to add a party 
“would” not’ satisfy: thé requirements of 
“6,22 (1). It is netessary, in order to--pre=. 
vent ‘limitation from funning against a 
new party, that he should be ‘actually 
added às à party. ‘Till he becomies a party 
“tothe suit by an order of Court, it'canndt be 
‘said that he is a party to the suit. In 
the “tase of an ‘ordinary plaint, if the 
Plait ‘contains the names of thé defend- 


ants, the moment” the plaint is filed in- 


Court “the periód df ‘limitation ceases to 
Tun bécause the: plaintiff has done whatéver 
is required of him to do. He has filed 
“thé plaint in “Court and the Court has to 
do the neédful according to law. It can- 
not be said that a suit'is~instituted if the 
plaintiff who wants to file it in Court, puts 
‘it‘into his drawer or keeps it in Vakil’s 
Ohambers.: In' the same manner when a 
“Persoh is sought to be ‘added às a party, 
‘the ‘person’ ‘becomés a party orly’when he 
is ‘actually brought on -récord as a ‘party. 
‘That being cledr from the: wording of s. 22 
(1) I think ‘it unnecessary to refer in detail 
to the-‘oases -reliéd upon by Mr. Seshachari. 
Ramkrishna Moreshwar v. | 
‘and’ Rampartab Samrathi v. Foolibai ($) 
‘have no application to the present case. 
When ‘the wording of the section is very 
clear it is not right that a -Court should 
try to get round it. In- this case, granting 
for-argument’s- sake that. the order of the 


Court is sufficient to make the 5th, defend- 


17:B,:29; 9 Ind. Dec. (x. s.) 19. 


a ‘ 
“20 B. 7167; 10 Ind. Dee, (x.s.) 1082, 


aC 
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on the date when he ‘is sérved. It is un- 
necessary to go into this question. Even 
granting for argument’s sake that as soon 
ab thé Court makes the order that a person 
should be made 4 party he does become a 


‘party, the order was made more than 12 


year's from the date of Thanjammal’s death 


and the plaintiff's suit is, therefore, barred. 


In the result the appeal fails and is dis- 
misséd with costs. g 
VSN. V. 


Z. K. Appeal dismissed. 


t 


'” ALLAHABAD HIGH COURT. 


“MisCELLANEOUS Civiu Case No. 307 o¥ 1924, 


~ December 18, 1924. 
Present :—Mr; Justice Walsh and Mr. 
Justice Ryves. ; 
In the matter of Messrs. CHUNNI LAL- 
KALYAN DAS or AGRA. 


would not be likely to 
occur again. Buton the other hand itis a class of 
transaction which might occur'to any business man 


“once only or half a dozen timés again during the 


course of the :yéar and cannot, therefore, be regarded 
as.a‘ transaction of a non-recurring nature within 
the meaning of s.4 (3) (vii) of the Income Tax Act. 
[p. 191, col.1.] . 


Reference made by the Income Tax Com- 
missioner; United Provinces. 


LY 
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come Tax in the document before-us dated’ 
the Ist of November 1924, Although ques; 
tion C. comes last, it is desirable to refer 
to the answer which we are compelled to 
give to that question. The Income Tax 
Commissioner agrees that under the pecu- 
liar circumstances of this case, which really 
‘wore adopted by him for the convenience of 
the assessee, the information acquired by 
his department that the assessee had en- 
gaged in other transactions, must be ex- 
cluded from consideration, ‘and that this 
matter must be judged upon the hypo- 
thesis that the transaction or adventure in 
question was an isolated transaction in 
the year of assessment. The facts are that 
when the books of the assessee were ex- 
amined, he having been in regular busi- 


ness as a, cloth and grain merchant which. 


regular business he had given up, an item 
was found, relating to the year of assess- 
ment, of Rs. 60,000, entered as having been 
received as brokerage in the transaction 
of the sale of the Mills of Messrs. John 
and Company of Agra to Messrs. Chari 
and. Company- who floated the Agra United 
Mills Company, Ltd. It isa fact that this 
sum was the balance of an entire sum of 
Rs. 75,000. Rs. 15,000 of which had already 
been paid, but that fact does not affect the 
` question we have to answer. The ques- 
tion is whether that sum isa receipt, not 
being a receipt arising from business or 
the exercise of a profession, ‘vocation or 
occupation which was of a casual and non- 
recurring nature. In answerto that ques- 
tion one first has to determine the gram- 
wnatical construction of the exemption. In 
so doing onehas to bear in mind that it 
is an éxemption and therefore of a nega- 
tive nature, and inasmuch as it does 
not correspond with any provision con- 
tained in any similar legislation in Eng- 
land, and has not apparently’ been the 
subject of.any decision in India, we have 
to interpret itasa matter of first impres- 
„Bion guided only by the arguments of 
Counsel ón either side: In our view the 
passage beginning with the word “not” 
-and ending, with the word “occupation” 
js an exception upon an exception, that 
is to say, the word “which” relates only 
to receipts which are not receipts arising 
from business’ or the exercise of a profes- 
“sion, vocation or occupation. If the argu- 
ment on behalf of the assessee were adopted 
the result would be to strike out that 
qualifying passage from the section, and 
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‘to make all receipts, whether arising from 


business or not, which are of a casual and 
non-recurring nature, within the exemption. l 
We, therefore, hold that a receipt arising . 
from business or the exercise of a pro- 
fession, vocation or occupation does not come 
within ‘the exception. 

The next question iswhether on the facts 
stated, it was open to the Commissioner 
to hold that this was a Yeceipt arising 
from business or the exercise of an occu; 
pation. He says, and we agree with hin, 
that the particular transaction is certain- 
ly one of the business of a broker, and” 
that it comes within the definition of busi- 
ness. The assessee at one time appears 
to have taken the same view, for he en- 
tered it in his books as a business trans- 
action, and that fact alone constitutes evi- 
dence upon which the Commissioner might 
rightly find, as he has done, that it was 
a receipt arising from business, But in 
our view the definition of the word ‘busi- 
ness” as used in s. 2, sub-s. (4) places the 
matter beyond doubt. The word “busi- 
ness” is there defined as including any 
adventure, and jit is not possible ‘to Xe 
clude from the expression “adventure, 
indeed successful adventure, the negotia- | 
tion ofa sale ofa large mill which result- 
ed ina commission payable to the value 
of Rs. 75,000. The answer to question A, 
therefore, is that the clause exempts only 


_receipts of a casual and non-recurring 


naturé which. are not receipts from busi- 
ness or the exercise ofa profession, voca- 


. tion or occupation by an assessee, 


It would be superfluous for us to TE 
an answer to questioa B upon the assump- 
tion that our answer to the question A wera 
accepted as final. “But in accordance with 
the order of this Court directing a case 
to be stated, the question has been sub- 
mitted to us and has been argued on both 
sides. In our view this transaction, al- 
isolated transaction, was “not 
of a casual or non-recurring nature. To 
some extent the discussion of this- “ques- 
tion overlaps the question whether a parti- 
cular receipt is a receipt arising from 
business or the exercise of a vocation, 
Cases were cited to us on behalf of the, 
assessee, such: as Assets Co., Lid. v. Forbes 
(1) and the unreported case of Commis- ` 
sioners of Inland Revenue v. Sangster, 
K. B. D. 1919 which appears to have been 


(1) (1807) 3 Tax Oas, HB; 948, L R. 456, 


` (é t C1985} © 


an excess profits duty case decided in 1919; 


the report of which is not before us.. 
Following upon these two cases. is the de- ` 


cision of the Privy Council in the case of 
Commissioner. of -Taxes v, Melbourne Trust 
Ltd, (2). In our opinion these cases have 


no application to be question before . us, - 


as they deal with the well-known problem; 
much debated, as to whether in a parti- 
cular case. the realisation of assets is 
merely an enhancement of capital, or.the 
result of carrying on trade, so as to bein 
substance and in fact the receipt, of income. 


In taking the view we do, we found our-, 


selves mainly upon the use of the word 
“nature” in the exemption. The word is 
not “occurrence”. If the language -were’ 
“a-casual or non-recurring occurrence,” 
there. would be much to be'said for the 
contention of, the assessee. But. the ex- 
pression “nature” appears to us to be a word 
used independently of the accident of the 
event happening in fact once only, or more 
often in.a fortunate year. It connotes a 
class of dealing which might occur only 
once; but which might occur several times. 


Now the adventure of a business man who is... 


enabled, through his business associations, 
to negotiate a large transaction and there- 
by to earn a heavy commission may un- 
doubtedly be in fact non-recurring in the 
sense that so- successful an adventure would 
not be likely to occur again. But on the 
other hand it is a class of transaction 
which might occur to any such business 
man once only or half a dozen times again, 
during the course of the year. The Govern- 
ment Advocate put what may be said to be a 
decisive illustration of the true meaning of 


“the word “nature” when he pointed ‘out that . 


if you sold your_own house at a profit, 
although the question would also arise 


< as to whether the result of that: transac- . 


-tion was a. profit at.all but-rather only en- 


hanced capital, it would, in any discussion - 


as to whether it was brought within this 
~ exemption, undoubtedly be a transaction 
of a non-recurring nature. You would not 
do it twice,” But, if on the other hand, you 
engaged ina solitary transaction of bring- 
ing twoof your friends together, and ne- 


gotiated the sale of the house of one of © 


them to the other and thereby earnéd a com- 

. mission, you would, in our opinion, be carry- 

ing out a transaction, which - although 

“. casual in fact,.would not be of-a non- 

gan (1914) A. O. 1091; 84 L. J, P, O. 21; 30 T. L, R. 
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recurring nature, because having done so 


once with success, you might be asked by 


some vendor todo it again. Our answer, 
therefore, to question B is that the paiti- 
cular profit in question was not of a casual 
and non-recurring nature with the meaning 
of the section, 

_ Our answer to question C is :—No. 

The assessee must pay the costs of this 
case, being the amount certified by the 
Government Advocate. 4 

Z. K. Reference answered, 





MADRAS HIGH COURT. 
SECOND Civit APPEAL No. 815 or 1923. 
: October 10, 1924. 
Present :—Mr, Justice Devadoss.. 

Sri KALLALAGAR DEVASTHANAM 
THROUGH 1Ts MANAGER, R. KRISHNASWAMI 
IYENGA R—DeErFenpant—APPELLANT 
versus 
ANTHONY MOOPAN—P .aintirr— 

- RESPONDENT, 4 
Madras Estates Land Act (I of 1908), ss. 8 (5) (2), 6 
1)—“Land-holder,” meaning of—-Trustee appointed by 
emple Committee, whether land-holder—Ryot let in by 


trustee, whether can acquire occupancy rights, 


The word “land-holder” in s. 6 (1) of the Madras 
Estates Land Act is not used in the restricted sense of 
‘Jand-owner.” The same meaning is to be attached 
to the word “land-holder” ins. 6 (1) as is attached to 


ditins. 3 (5) (2) of the Act. [p. 192, col. 1.] 


A trustee of temple land appointed by the Temple 
Conimittes and recognized as land-holder by the Land 
Revenue Authorities must be regarded as a “Jand- 
holder” within the meaning of 6.6 (1) of the Madras 
Ustates Land Act, and a ryot let into possession by 
such a trustee acquires occupancy rights under that 
section, as the trustee has implied authority to let the 
land to tenants for the purpose of cultivating it. |p. 
192, col, 2.] 

Palaniappa Chetty v. Sreemath Deivasikamony 
Pandara Sannadhi, 39 Ind. Cas. 722; 40 M. 709; 21 Q. 
W. N. 729; 15 A. L. J. 485; 1 P. L. W. 697; 33 M. L. J, 


-1; 19 Bom. L: R. 567; 22 M. L. T. 1; (1917) M. W.N. 
-507; 26 O. L, J. 153; 6 L. W. 222; 44 T. A. 147 (P. C), 
. Amarnath Sah v. Achan Kuar, 14 A. 420; 19 I. A. 196; 


6 Sar. P. O. J. 197; 7 Ind. Dec. (N. s.) 637 (P. C.) and 
Obala Kondama Naicker Ayyan v. Kandasamy 
Goundar, 79 Ind. Cas. 961; 51 L A. 145; 22 A. L. J: 16; 
19-L. W. 107; (1924) M. W. N. 86; 46 M. L. J. 172; 
(1924) A. I. R. (P. C.) 56; 26 Bom. L. R. 198; 10 0. & 
A: L. R. 176; 890. L. J.9194; 47 M 181; 28 0. W. N, 


“1050; L, R. 5 A. (P. O.) 19 (P. C.), réferred to. 


Second appeal against a decree of th8 
District Court, Madura, in A. S. No. 282 


-of 1921, preferred against that of the Court 
‘of the Deputy Collector of Melur Division, 
-in Summary Suit No. 69 of 1921. 


Mr. A, Srinivasa Iyengar, for the Appel 
lant, 


. arg 
. 
. 
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Mr. K. V. Krishnaswami Iyer, 
Respondent, 


for the 


jad ODGMENT.—The first point urged ` 


in this second appeal is that Sundara 
Rama Sastri who let the plaintiff into 
posséssion was not the landholder within 
the meaning of s. 3 of the Estates Land 
Act. The contention of Mr, A. Srinivasa 


Tyengaris that though a person may be a. 


landholder within the meaning of s. 5 yet 
he is not a*landholder for the purpose of 
letting a tenant into possession of ryoti 
land so as to give him occupancy right 
under s. 6. The evidence on record shows 
that Sundarama Sastri was appointed 
trustee by the Temple Committee in 1911 
aud he was recognised as -landholder by 
the Revenue ‘Authorities. Section 3, cl.. (5), 
para. 2 says:—‘The person. who shall be 
deemed to be the landholder for such 
purposes shall be the person whom the 
Collector, subject to any decree or order 
of a competent Civil Court, may recognise 
or nominate as such landholder in accord- 
ance with rules to be-framed by the Local 
Government in this behalf,” 

The simple question is whether the word 
“landholder” used incl. (5), s. 3 means land- 
‘owner as contended by Mr. A. Srinivasa 
Iyengar or landholder as defined in s, 3 (5). 
It is argued for the appellant that if a 
person -who is not a full owner is allowed 
to let into possession tenants who would 
get occupancy’ right in ryoti' land under 
8. 6, it would “be ` detrimental to the 
interests of an institution like the temple 
‘and, therefore, the word -landholder in s. 6, 
‘cl. (1) must ‘be interpreted so asto give 
it a restricted meaning. It may be that 
the. framers of the Act intended that the 
word “landlord” in s. 6 should be understood 
as defined by them in s. 3 (5) and there 
is no warrant for saying that’ the word 
“landholder” in s..6 (1) should be interpreted 
‘to mean -““Jand-owner.” Such an interpre- 
tation would be against all:the rules or 
‘canons of construction, and I am not 
prepared’ to hold that in s. 6 the word 
-‘“landholder” has a restricted meaning. 
The ‘plaintiff was admitted into possession of 
‘the ryoti land belonging to the Devasthanam 
-eby Sundarama Sastri. the then trustee, 
“Sundarama Sastri being a 
‘within the meaning -of s. 6 (1), I think 


the plaintiff by virtue -of that clause-has ~ 
19L. AV. 107; oa M. W.N. 86; 46 ML. J. £72; 


acquiredan occupancy right in the land, 
„the possession of which was given by the 
manager of the Devasthanam. 
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the lands to tenants for the 


_on.the land. 


landholder , 


[86 I. 61925] 


The next.contention urged by Mr: 
A. Srinivasa Aiyangar. isthat the manager 
had no power to give occupancy right to 
the plaintiff and that he acted incontra 
vention of the orders of the Temple Com- 
mittee and the plaintiff was aware of such 
orders and, therefore, .the plaintiff. cannot 
have occupancy right in the plaint.land. 
Mr. Srinivasa Aiyangar ‘relies . upon 
Planiappa Chetty v: Sreemath Deivasika- 
mony Pandara Sannadhi (1), Amarnath 
Sah v. Achan Kuar (2) and Obala Kondama 
Naicker- Ayyar v. Kandasamy -Goundar 
(3). It is unnecessary to consider the:cases 


‘of limited owners, who. alienated the. pro- 


perty ‘and purported to. give’ ‘full : title to 
‘tthe vendee. It is also unnecessary to 
consider the’ cases where the trustee's action 
in giving. permanent lease was discounte- 
hanced by- the Courts. In this case -the 
land being ryott land it was. necessary ` 
that it ‘should be cultivated by ‘some 
tenant. It was not likely that the Temple 
Committee would cultivate the land dir ectly 


‘It is not likely’ that Sundarama Sastri or 


any other manager would himself cultivate 
the land; and one of the proper. „modes 
of enjoyment of the ryoti land is by § givin g 
purpose’ of 
cultivating it and ‘getting the rent due 
The act of the manager 
Sundarama Sastri was not an ‘act outside 
the scope of his auhtority. It was an act, 
in theordinary course; of manager of the ' 
property belonging to the. trust. ` That 
being ‘so, it cannot be said that he has 


-exceeded his powers in letting the plaintiff 


into possession of the land.’ “Whether the 


tenant takés the lad for 20 years ór 40 l 


years it does not matter, for the moment 
the landholder lets a tenant into possés- 


‘sion of ryoti land by virtue of ‘s. 6°: he 
“acquires occupancy right. 


The . landlord 
cannot by any contract with him limit 
that right which is given to him by s. 6: 
That being so, these cases have no applica- 
tion to the pr esent casé. The finding of the 
lower “Appellate Court is that the plaintiff 


(1) 39 Ind. Cas. 722; 40 M. 709; 21.0. W. N. 729; 15 
A. b. 3.485! 1 PLL, W. 697; 33 MLL. J. I; 19Bom. 


“ML. R. 567: 22 M. L. P, 1; UM W, N. 507; 26-0. L. 
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J. 153; 6 L. W. 222; 441. A. 
-(2) 14, A. 420; 191. A 196; 6 ‘ae P, C. J. 197; T. 
Ind. Dec. (N. s.) 637 (P. GC). 
-(3)° 79 Ind. Cas. 961; - 51 I. A. 145; 22 AL. F. 16; 


(1924) A. I: R. (P. 056; 26.Bom. LR. 198; 10:0..&A. 
RI 176; 39 Ob I 194; 47 M. 181;.28 C, WN, iot; 
LR. 5 A (P. 0)19 (P. 0). 


` 


86 t. o. 1695] ` 


paid. the nuzzur ‘ind took the lease with- 
out the knowledge of anything that 
happened. between the trustee and the 
Temple Committee and. it is not likely that 
the plaintiff would have been aware of 
the correspondence that took place between 
the- trustee-- and the Temple Committee, 
The Temple’ Committee -did authorize 
Sundara Rama Sastri to let the land to 
tenants, and it- even recommended that 
the land should be given to one Ranga- 
nadier:on terms similar to those on which 
the ‘manager. has let the land to the 
plaintiff,.and the only difference being 
that -in the case-of Ranganadier the term 
was 20 years. But as I have already 
observed; whether - the -landholder lets.the 
tenants -into -possession for 20 years or 
more the moment the tenant enters upon 
the land, by virtue of s. 6 he gets occu- 
pancy right in the ryoti land. There is 
no other point urged. The second appeal 
-fails and is dismissed with costs. 

VON, V, are ae ar | 

Z. K. Appeal dismissed. ` 
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. CALCUTTA HIGH COURT. . 
ÅPPEAL FROM APPELLATE DECREE No, 2575, 
Da : or 1921. . 
«April 24, 1923. 
‘Present:—Mr. Justice Newbould and 
Mr, Justice B. B. Ghose: ` 


MADHURAM HAZARIKA—DEFENDANT— 


. APPELLANT , 
2 ie, versus : 
BHOTONG CHUTIYA AND 0THERS— 
PLAINTIFF AND DEFENDANTS— 
: ‘RESPONDENTS. . 
Moerigage—Subsaquent mortgage including portion of 
property. previously mortgaged—Prior mortgagee pur- 


“chasing équity of redemption—Subsequent mortgagee, 


of 1882), 88. 60, 24. . ma 
On 28th February 1912, defendant No. 2 mortgaged 


whether can. redeem—Transfer of Property Act (IV 


83 ‘bighas of- land to -defendant -No. 1 and on . 23rd 


March 1915 he executed-a mortgage in-favour of the 


, plaintiff for 12 bighas of land which included 8 bighas > 


out of the land mortgaged to défendant No.1. Sub- 
sequently defendant No. 1 obtained a decree on foot 
of his mortgage and in execution thereof purchased 
the property himself in December 1917. The plaintiff 
“who was not a party to the suit then brought a suit on 
‘his mortgage and obtained a decree for sale against 
defendant No. 2, and on defendant No. 1 resisting the 
execution of the decree, plaintiff brought another 
suit to redeem the entire 33 bighas of land mortgaged 
to defendant No, 1: $ cin 


19 


4 
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Held, (1)-that although defendant No. 1 became the 
owner of the equity of redemption by virtue of tke 
purchase: in execution of the decree against defend- 
ant No. 2, the plaintiff, not being a party to that suit, 
was not affected thereby and had the right to redeem 
the mortgage in favour of defendant No, 1;  [p. 194, 


col. 1. 4 : 
(2) that he could redeem only the 8 bighas which 


were included in the plaintiff's mortgage as well as 
the mortgage of the defendant No. 1, on payment of a 
propértionate share of the money due to the defend- 
ant No, 1 on his mortgage. |p. 194, col? 2.] 


Appealfrom a decree of the Additional 
District Judge, Assam Valley Districts, dated 
the 8th July 1921. 

Mr. Rupendra Kumar Mitter for M. Syed 
Md. Saadulla, for the Appellant. 

Messrs. Nuruddin Ahmad, M. A. S.N. 
Akram and Biraj Mohan Mazumdar, for the 
Respondents. 

“- JUDGMENT. —This appeal arises out 
of a suit for redemption of a mortgage 
against the decision of the Additional 
District Judge of the Assam Valley Districts 
reversing the decision of the Munsif. The 
relevant facts are these:—The defendant 
No. 2 mortgaged 33 bighas odd of land to 
the defendant No. 1. on the 28th February 
1912. On the 23rd March 1915 the defend- 
ant- No. 2 executed another mortgage in 
favour of the plaintiff for 12 bighas of land 
‘which included 8 bighas out of the lands 
mortgaged to.defendant No. 1. Subsequent 
to the second mortgage the defendant No. 1 


_brought’a suit on his mortgage, obtained 


a decree and in execution of that decree 


-purchased the mortgaged property himselfin 


December 1917. The plaintiff was not 
made a party to that suit. The plaintiff 
brought a suit- on his mortgage and 


„obtained a decree for sale against defendant 


No. 2. He also: did not make defendant 
No. la party to it. Apparently this suit 
was brought after the purchase by-defend- 


ant No. 1 in execution of his own mortgage- 
“decree, When the plaintiff sought to bring 


the property under his mortgage to sale, the 
defendant No. 1 objezted to it and8 bighas 


ofthe lands which were included in both 
_the mortgages were released. The plaintiff 
-then brought the present suit in order to 
‘redeem the entire 33 bighas of land which 
were mortgaged by defendant No. 2 ine 
favour of defendant No. 1. The defence of 
-defendant No. 1 which is now necessary to 


state was that the plaintiff was entitled ta 
redeem only 8 bighas of land which wera 


comprised’ within the plaintiff's mortgage, 
-and-no more. -The Trial Court made a 
‘decreé inefavour of the plaintiff allowing 


194 
him to redeem 8 bighas of land on payment 
ofa proportionate share of the mortgage 
money that: was due under the ‘decree 
obtained by the defendant No. 1 on his own 
mortgage. On plaintifi’s appeal to the Judge 
that decision has been set aside and a decree 
has been made in favour of the plaintiffallow- 
ing him to redeem the whole of the lands 
Torergagon by defendant No. 2 to defendant 

0, r . 

The defendant No. 1 appeals to this Court 
on the ground mainly that the plaintiffs 
should be allowed to redeem only 8 bighas 
of the land as decreed by the First Court. 
‘The.learned Judge on appeal relied upon 
the case of Yadalli Beg v. Tukaram (1), and 
_bas held that the plaintiff is entitled to 
redeem the entire property. In that case 
it will be observed that the redemption 
was-sought by the owner ofa part of the 
equity of redemption who was not made a 
party to the suit brought by the mortgagee 
on his mortgage and as an absent party the 
plaintiff in that case was not bound by the 
decree obtained by the mortgagee, and it 
was held according to the general, princi- 
ples of law that the owner ofa portion of 
the equity of redemption was entitled to 
redeem the entire mortgage subject to the 
right of redemption of the other owners 
with regard to which no question arose 
before the Privy Council. Upon the facts, 
found in this case the legal position is 
that the defendant No. 1 became the owner 
of the equity of redemption by virtue of 
-his purchase of the mortgaged property in 
execution of the decree which he obtained 
against the mortgagor defendant No. 2, but 
the right of the plaintiff the puisne mort- 
gagee remained unaffected by that decree 
or sale, as he was no party to the suit. The 
plaintiff, therefore, has the right to redeem 
“the mortgage in favour of defendant No. 1, 
The question is to what extent. The defend- 
ant No. 1, the prior mortgagee, has become 
entitled absolutely to that portion of the 
mortgaged property which was not the sub- 
ject of the second mortgage by his pur- 
chase. The mortgage, therefore, has by the 
the action of the mortgagee ‘ceased to be 
indivisible. It was open to the plaintiff to 
‘seek to redeem only that portion to which 
he is entitled as*mortgagee, But the ques- 


(1) 57 Ind. Cas. 535; 4810. 22; 47 I. A. 207; 39 M. L. 
J, 147; 28 M. L 'T. 95; (1920) M. W. N. 369; 12 L. W. 
503; 16 N. L. R. 154; 22 Bom. L. R. 13155429, O.W. N. 


(È. C.) 123. (ŒP. O.) « 


* 
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tion is whether ‘he is entitled to redeem 
only that portion and no mere.. 

Reference has been made on behalf of 
the appellant to the case of Nawab, Azimut 
Ali Khanv. Jowahir Singh (2) in support 
of his contention that the plaintiff is not” 
entitled to redeem the entire property. 
While it is contended on behalf of the res- 
pondent that the plaintiff is entitled -to : 
redeem the whole of the property mortgaged 
to defendant No. 1 -on general principles. 
It seems to us that if the plaintiff. is allowed 
to redeem the entire property as contended 
for by the respondent, the defendant No.1 
as owner of the equity of redemption would 
in his turn be entitled to redeem the plaint- 
iff not only with regard to the 33 bighas 
included in his own mortgage but also with 
regard to the 4 bighas included in the 
plaintiff's mortgage but which was not 
included in the defendant’s mortgage on the 
same principle on which the plaintiff relies, 
and this would lead to further complications. 

We, therefore, consider having regard to 
the fact that defendant-No, 1 has not sought 
to redeem the plaintiff in his turn as owner 
of the equity of redemption of the mort- 
gaged property, the best solution of the 
difficulty raised in this case would be to 
allow the plaintiff to redeem only the 8 
bighas, which were included in the plaint- 
iff's mortgage as well asthe mortgage of 
the defendant No. 1, on payment of a pro- 
portionate share of the money due to the 
defendant No.1 on his mortgage as found 
by the Trial Court, On these- grounds we 
set aside the judgment and decree of the 
Court of Appeal below and restore those of ` 
the Trial Court. The case will be remitted 
to the Trial Court to find the amount. of 
money payable by the plaintiff to defendant 
No. 1 in terms of its judgment and to 
prepare a proper redemption decree. 

The defendant No.1 is entitled to the 
costs of this Court and ofthe Court of 
Appeal below from the plaintiff. ; i 

K.S. DO . _ Appeal allowed, 


(2) 18 M. I. A. 404; 14 W. R. P. C, 17; 2 Suth, P. O. d. 
346; 2 Sar. P. O. J. 573; 20 E. R. 602. , 
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--_ MADRAS HIGH COURT. 
_ Szconp Orvis APPBAL No, 526 oF 1922. 
October 13, 1924. l 
= Present:—Mr, Justice Devadoss. 
» SULEMAN SAHEB AND orHErs— ` 
Darenpanrs Nos. 8 To 11—APPELLANTS 


g versus ` a 
PERICHEVLA VENKATA RAJU— 
PLAINTIFF— RESPONDENT. 

Hindu Law—Joint family—Alienation by widow— 
Son-in-law joining in sale, -effect of—Necessity ~ 
Burden of proof—~Alienee, whether entitled to value 
of improvements—-Transfer of Property Act (IV of 
1882), s. 51. 

In the case of a purchase from a limited owner it 
“is for the alienee to make out that the sale is good or 
to show circumstances which would give the limited 
-owner the right to convey full title to the property 
sold. [p: 195, col. 2.) ` : 

Where a Hindu . widow alienates property which 
‘formed part of her husband's estate, during the pre- 

- sence of a daughter anda daughter’s son, the mere 
.fact that the husband of the daughter joins in the 
sale-deed does not relieve the alienee from proving 
necessity. for the transfer. [p. 195, col. 2; p. 196, col. 1. 

- A Hindu widow cannot ordinarily convey a goo 
title to the property of her husband; she can convey 

Ja, good title only under certain circumstances, and 
-the existence of those circumstances has to be proved 
by the vendee. If the vendee is not able to prove 
those circumstances he cannot be regarded as a bona_ 

ide purchaser. within the meaning of s. 51 of the 

-Transfer of Property Act, and is not entitled to the 
value of any improvements which he might ‘have 

-made on the property. [p. 196, col. 1.) Mr” 

Nanjappa Goundan v. Peruma Goundan, 4 - Ind. 

-Oas. 18; 32 M. 530; 19 M. L. J. 454; 6 M. L. T. 284, 

‘followed. , moos 

Second appeal against the decree of, the 

Court of the Subordinate Judge, Kistna, at 


“Ellore, in A. 8. No. 193 of 1921, preferred 


-against that of the Court of the Principal - 


District Munsif, Narsapur, in O. 8. No. 

«of 1917.. >. ' 

- Mr. P. Somasundaram, for the Appellants. 
.Mr. K. Venkdtram Razu,'for the Res- 

pondent.- , ` 


J UDGMENT.—The first point urged in 
this second appeal is that the lower Appel- 


late Court wrongly threw the onus of proof | 


as regards the necessity for sale on , defend- 
ants Nos. 8-to 11. The sale was by the 


maternal grandmother of the. plaintiff and ` 
is said to be for the discharge of a debt _ 


contracted by the maternal grandfather 
under Ex. XIĦ. Exhibit XIIL is found to 
be. not `a. genuine document. ‘The sale- 
deed was`execúted by the grandmother and 
by the plaintiff who was a.minor at the 
time,” his father. acting as guardian. Mr. 
Somastindaram’s contention is that inas- 


~ muchas the plaintiff joined in the execution - 


<: of the sale-deed through his father there is 


--land. 
‘was not directly putin issue in the lower 
Appellate Court though it is suggested by 


“The judgment | 
“Granting for argument’s: sake that this 
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a presumption that the sale was for a 
purpose which could bind the plaintif. 
The plaintiff was at the time a minor; and 
the mere fact that the father joined in 
executing .the deed would not throw the 
‘onus on the plaintiff to show that there was 
no necessity for the sale, The principle of 
law is that in the case of a purchase from a 
limited owner it is for the alienee to make 
‘out that the sale is good or to show the 
circumstances which would give the limited 
owner right to convey full title to the 
properties sold. In this case the mere fact 
that the father joined in the sale-deed 
along with his- grandmother would not 
shift the burden of proof from the shoulders 
‘of defendants Nos.8 to 11 to those of the 


‘plaintiff. The lower Court has rightly held 


that the defendants have not discharged 
their burden. I hold that there is nothing 


in this contention. 


The next contention is that the lower 
Court ought to have granted the value of 


improvements to defendants Nos, 8 to 11. 


‘There is some evidence that the property 
was improved by sinking a well on the 
But the question of improvements 


Mr. Somastindaram that this point was 
actually raised in that Court andit is denied 
by the respondents’ Vakil that it was raised. 
is silent on the point. 


‘point was raised and the Subordinate Judga 
failed to decide it, the question is whether 
1 should direct. the Subordinate Judge to 
record a findingon this point. Itis clear 
that plaintiff's mother was alive on the date 
of the sale to defendants Nos. 8 to 11. The 
sale-deed is dated 20th December 1891 ; and 


. the plaintiff's evidence is that his mother 


died within 12 years before the evidence in 
the District Munsif's Court. He gave the 
evidence in 1920; so she must have been alive 
at the time of the document. If that is so, 
the question is whether the defendants 
could be said to be bona fide purchasers 
within the meaning of s. 51 of the Transfer 
of Property Act. Section 5i says: “ When 
the transferee of the immoveable property 


_makes any improvement on the property, 


believing in good faith that he is absolutely 
entitled thereto, and he is subsequently 
evicted therefrom by any person having a 


“better title, the transferee has a right to 


require the person causing the eviction 


< either to-have the value of the improvementg 


ses 
Ja 
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estimated and paid'or secured to the trans- 
feree.” ` Now in this case, it is suggested 
for the appellant that defendants Nos, 8 to 
11 are Muhammadans and they thought that 
they gota good title from a Hindu widow. 


But whether vendees are Muhammadans or 


other class of people, the question’ is whe- 
ther when a person buys from.a Hindu 
widow he gets a good title. Under certain 
circumstances à Hindu widow can validly 
sell her husband’s property and when the 
vendee is not able to prove those circum- 
stances, he is not to bé considered as a bona 
fide purchaser. In this case there is the 
additional circumstance tha’ the plaintiff's 
mother was alive on the ‘date of the sale. 
‘The grandmother had only’ the right of a 
widow and the plaintiff's mother could only 
have the right asa daughter. The plaintiff 
can succeed to the property only in case 
he survived the daughter.’ In these cir- 
cumstances the question is whether thé 
defendants can be considered to be bona fide 
purchasers for value. Any body who knows 
anything of Hindu Law would know that a 
Hindu widow ordinarily doés not convey 
good title to the property of her husband. 
She can convey a good title only under cer- 
tain circumstances; and the. existence of 
those circumstances has to be proved by the 
‘vendee. Even if the defendant says that 
“he was misled by the fact that the plaint- 
‘iff's father signed the document on his 
‘behalf, that, is no excuse for overlooking 
‘the position of the plaintiff's mother. It 
“was open to her to challenge the whole 
_ transaction because after the death of the 
_grandmother she was the person entitled to 
‘the property for life. Ido not think ina 
case like this it can be said that defendants 
_ Nos. 8 to 11 are bona fide purchasers within 
‘the meaning of s. 51 of the Transfer of Pro- 
` perty Act.. l 
‘It was held in Nanjappa Goundan v. 
` Peruma Goundan (1), that a person who 
’ buys from a person who could convey good 
title only under certain circumstances, in 
the absence of such circumstances is not a 
` bona fide purchaser for valueandis not entitl- 
KA ed to the value of the improvements under 
6.51 of the Transfer of Property Act. The 


: learned Judges observe at page 531: “ Al- 


. though the purchase of the defendant was 
for consideration he would not have believed 


in ‘good faith that it gave hima title to the - 


` 4 (1) 4 Ind. Cas. +18; 32 M. 530; 19 Mi L. J.. 454; 6 M. 
= E T. 284. : 
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property. His good faith at the time- he, 
made the improvements is based on the fact 
of this purchase and nothing more. What 
is urged in effect on behalf of the defend- 
ant is that even if he knew that he was 
purchasing the property from Hindu fe- 
males who could sell it only under specified 
circumstances and that there was no need 
for them. to. sell the. land, still he might 
have believed that he had acquired a good 
title or otherwise he would not.have spent 
money on its improvements....1........... eee 
The defend- 
ant knew or ‘must be presumed to have 
known, which is the same thing; that the 
persons purporting to sell the property 
could under the Hindu Law sell it only 
under certain circumstances, and he either 
knew that these circumstances did not: 
exist or willfully abstained from making 
any enquiries on the subject. In sucha 
case it is difficult to conceive that the pur- 
chaser could have believed and much less 
believed in- good faith that the vendor con~ 
veyed a good title to the property.” 

In this case defendants Nos. 8to 11 could 
not have. believed that they were getting 
a good title to the -property when they 
knew that the plaintiff's mother was alive, 
Further there is the fact that they relied 
upon the discharge of a debt alleged to be 
due from the plaintiff's grandfather and 
such debt was found to be non-existent, 

, ‘In these circumstances, I do not think 
defendants Nos,8 to ll are entitled to the 
-value of the improvements, if any, effected . 
by them on the plaint property. ; 

The second appeal fails and is dismissed 
with costs. ; 

VNV | 

Z. K. 





Appeal dismissed. 


BOMBAY HIGH COURT. | 
APPEAL FROM cease aoa No. 186 or 


July 9, 1923. 
Present:—Mr. Justice Coyajee and 
Mr. Justice Fawcett. 

BAI SURAJ —PiarntirrF—APPELLANT 


i versus % 
JIJIBHAI BHAVSANG AND ANOTHER— 
- + DEFENDANTS— RESPONDENTS. 

Hindu Law—Co-widows—Transfer, powers of— 
Devise in favour of widow-—Powers of alienation, 
when can be exercised—Sale for paying husband's debts 
m Legal necessity. : 
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Oa the principle of joint tenancy with survivor- 
ship; no ‘alienation’ by one widow, even though she is 
thé Manager at the time, can have any validity against 
the rights of tha others without their consent or an 
established necessity arising in circumstances: which 
rendered it impossible to seek for consent. [p.199, col.’ 


‘Bhugwandeen Doobey v. Myna Baee, 11 M.I. A. 487; ° 
9:W. R. P. C. 23; 2.Suth. P. C. J, 124; 2 Sar. P. O. J; 
327; 20 E. R. 181, Gajapati Radhamani v.` Pusapati, 
19 I. A. 184; 16 M.1;. 6 Sar. P. O.J. 1; 17 Ind. Jur. 
46; 5 Ind. Dec. (N. 8.) 709 (P. CO), referred to. 

The view that under the Hindu Law, in the, case.of 
immioveable property given or devised by a husband 
to his wife, the wife has no power to alienate unless 
the power of alienation is conferred, upon her in 
express'terms is nof sound. If words are used con- 
ferring absolute ownership upon the wife, the wife 
enjoys the rights. of ownership without their being 
conferred by express and, additional terms, unless the 
circumstances or the context are sufficient to show 
that such absolute ownership was not intended. [ibid.] 

Bhaidas Shivdas v. Bai Gulab, 65 Ind. Cas. 974; 46 
B: 153; 49 I. A. 1; 24 Bom. L. R. 551; 20'A. L: J. 289; 
35 O. L. J. 314; 26 O. W. N. 129; 15 L. W. 412; 42-M. 
L. J. 335; 30 M. L. T. 149; (1922) A. I. R. (P. C.) 193 
(P. O.), followed. . 


A sale bya Hindu widow of property bequeathed 
to her by her husband, made to satisfy the husband’s, 
debts and in order to be able to perform the neces- 
sary funeral rites and ceremonies, is valid as béing for 
legal necessity. [p: 200, col. 1.] 


: Appeal against. the decision of the Sub- 
Judge, Broach, in Suit No. 387 of 1919.. 
Mr: G. N. Thakor (with. him Mr. R. J. 
Thakor), for the Appellant. . oe 
Mr. K. N. Koyaji, for the Respondents. 


| JUDGMENT. 
_ Coyajee, J.—This appeal arises out of a 
-guit brought-by plaintiff Bai- Suraj (now 
appellant) to redeem a mortgage (Ex. 20) 
effected by her husband Bhavsang Dalabhai 
and one Rahakuvar in favour of Bhavsang 
Adesang inthe ‘year 1885, For purposes 
of this litigation Rahdkuvar's interest in 
the mortgaged .property may be taken as 
negligible. 5 | 
| Bhavsang Dalabhai died on the 30th 
December 1908 leaving - no issue.° His 
widows Bai Man and Bai- Suraj survived 
him. On June 4th 1908 Bhavsang made a 
Will (Ex. 21) in the Gujarati language, and 
got it duly registered. The translation - 
supplied. to us‘is accepted by the parties to 
“be correct. The material provisions of the’ 
Will are: “I direct that after my death the 
whole of my inimoveable-and moveable pro- 
perty described (herein) below shall be given 
‘to my said wife Man’ My new wife named - 
Suraj has not at all won mv affection until 
now and has likewise-taken no part what- 
‘ever in serving-and attending upon me..... 


Therefore, by reason of her such actions (con- | 


> 
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duct) I, am altogether displeased witl: her. 
Consequently. after mydeath she -should 
not get. any portion whatever: of .my, pro- 
perty. Notwithstanding “this, I. am. moyed 
with compassion--for -her.....,1, direct that 
after my death .my wife,.the said Bai Man, 
shall every year.on -the Ist, day of Kartak 
Sudh pay tothe said Bai Suraj during her 
lifetime Rs. 50....... EA TRT During my 
lifetime I am the owner of tke. above- 
mentioned immoveable property, and bpe- 
sides the same, the ornaments and things 
ete., the moveable and -immoveable pro- 
perties; and as to such of the properties 
as may remain fafter my death Bai Man 
shall take the same into her possession 
and shall herself carry on the vahivat 
(management) thereof. And I fully em- 
power Bai Man to deal with any property if 
it becomes necessary to do so, in any manner 
she may deem proper by way of (effecting) 
a mortgage, sale, charity, ect............--. Tf 
I be unable during my lifetime to redeem 
such of the abovementioned properties as 
may have been mortgaged, then in that 
case I empower Bai Man after my ‘death 
fo redeem and take possession of the same in 
any way she may like. This right of re- 
deeming after my death is not vested in 
any other person,except Bai Man......... 
Over and above the properties described 
above, as to my. other properties which there 


may be, Bai Man is the owner of the whole 


‘of the said immoveable and moveable pro- 


perties. She is (owner) after my death. 
As to the above described immoveable pro- 
perties............ And besides the same as to 
all the moveable properties that there are 
at present and thenew dues that there will 
be hereafter. I am during my lifetime the 
owner of the same and after my death as 
to the properties that may remain Bai Man is 
the owner thereof.” The testator directed Bai 
Man to perform after his death all funeral 
rites and ene in a manner befitting 
isrank and social position. 
“on January 4th, 1909 Bai Man sold and 
conveyed the property involved in this 
suit to defendant No. 2 (now respondent No. 
9) who is the grandson of the.original mort- 
gagee Bhavsang Adesang. The considera-» 
tion is recited in the sale-deed (Ex. 55) to 
be Rs. 6,695 due on the usufructuary mort- 
gage, Ex. 20, and a further sum of Rs. 2,499 
“taken in cash for performing the obsequies 
of my deceased husband Raj Bhavsang 
Dalabhai and for my maintenance. : 
Bai Man died in 1916, and on December 
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18th, 1919, Bai Suraj brought this suit 
against defendants Nos. 1 and2 who are 
respectively the son and grandson of the 
original mortgagee, to redeem the mortgage, 
Ex. 20. She alleged that on Bai Man’s 
death she became the sole owner of the 
right to redeem; that the said alienation 
by Bai Men was not binding upon her; that 
Bai Man had no authority to make the 
alienation, that she had received no con- 
sideration for it, and that it was not jus- 
tified by legal necessity. She also pro- 
duced and relied upon a document (Ex. 35) 
purporting to be a Will made by her hus- 
band on December 25th, 1908. The effect 
of this document is to revoke the earlier 
Will in favour of Bai Man, and to confer 
a life-interest on each. of the two wives in 
_certain specified properties. 

The material issues before the Trial 
Court were:—~The lst. “Is it proved by 
the plaintiff ‘that the deceased Bhavsang 
Dala made the Will dated 25th December 
1908" ‘cancelling the first Will dated 4th 
June, 1908?” and the 3rd. - “Whether defend- 
ant No. 2 proves the sale-deed dated 4th 
January 1909, and is itvalid and operative 
at law?” The learned Judge, on a careful 
consideration of the evidence adduced in 
the case, came to the conclusion, as to the 
first issue, that the alleged Will was not 
proved; in his opinion it was a fabricated 
document. On the 8rd issue he held that 
the sale-deed Ex. 55 was valid, the con- 
sideration recited therein was paid, and 
the sale was justified by legal necessity. 
He, therefore, dismissed the suit. 

Against the decree Bai Suraj has brought 
this appeal. The firstand main question 
discussed before us was whether the lower 
Court had erred in holding that the docu- 
ment Ex. 35 was not duly executed by 
Bhavsang. This document purports to bear 
the attestations of eleven persons including 
that of the writer Dhanji. Four of these 
persons are said to have died since its exe- 
cution. Of the seven survivors, three have 
been examined as witnesses, Ex. 34, (the 
writer), 47 and 48. This evidence which 
‘was disbelieved by the lower Court,-has 
*been very fully discussed before us. I 
agree with the learned Judge in holding 
that it is not preved that Ex.35 was exe- 
cuted by Bhavsang; in my opinion Ex. 35 
_ isa suspicious document, It is material to 
note that Bhavsang had not requisitioned 
„the services either of Dhanji or of any. of 
‘the ten persons who are said to have attest- 
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ed-Ex. 35, when he executed his .first Will 
Ex. 21, the genuineness of which is 
not disputed. Dhanji (Ex. 34) admits that 
he isnot a professional writer; that he 
was not a friend of Bhavsang; that he had 
not written any other document for Bhav- 
sang; and that he gets his own valuable 
documents written by other persons. Wit- . 
ness Raising (Ex, 47) is plaintiff's nephew. - 
Neither his evidence, nor that of Bapubhai 
(Ex. 48) is such as to inspire confidence. I 
see no reason to reject the lower Court's 
estimate. of - this evidence. The learned, 
Judge, moreover has compared the alleged 
signature of Bhavsang on Ex. 35 with his 
genuine signatures on Ex. 21, and in his 
opinion “a deliberate attempt is made to 
put the signature of Bhavsang Dala” on Ex. 
35. 1 have also made a similar comparison. 1 
should, however, prefer not to hazard a 
definite opinion on the point; for, as a 
mode.of proof'meré comparison of hand- 
writing is inconclusive. But it does seem 
to me thatthe signature to Ex. 35 is a 
laboured one, and the formation of some 
of the letters (more particularly ga, da, ta) 
occurring ‘in the signature is different from 
the formation of the same letters in the 
genuine signatures. I have read both the 
documents, Ex. 21 and Ex. 35. The tone of 
the letter is throughout apologetic. No 
acceptable story is placed before the Court 
to.explain why Bhavsang so completely 
undid in December what hehad deliberate- 
ly done in the preceding June. And it is 
permissible to” expect that ` if he 
had really changed his mind, he would 
either have'destroyed the first Will, or at 
any. rate got the later_Will also duly 
registered. 

it has, however, been contended on - 
behalf of the appellant that this docu- 
ment Ex. -35 was referred to in certain | 
documents as early as in the year 1909, and 
that.that fact renders its genuineness high- 
ly probable. Reliance was placed on a 
notice given on January 22nd, 1909 by 
plaintiff to Bai Man and . others, and on 
certain farkhats (releases) said to have 
been executed by the two ladies in or ` 
about June 1909. As forthe notice, Ex. 


. 39, Bai Man in her reply (Ex. 40). dated 


January, 29,1909, denounced the statements | 
made therein as false, and asserted that 
“Bhavsang Dalabhaion the date the 4th 
of June in the year 1908 made a registered 
Will for my benefit and declared me to be 
the. owner of his entire immoveable and’ 
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moveable properties." That will had de- 
prived hisagnates of allhope of succeed- 
ing to-his estate. The'effect of the docu- 


ment Ex. 35 and the farkhats was to 


re-habilitate them. There is some evidence 
in the case that no:good feeling existed 
between them and Bhavsang. There was 
sufficient interval of time between the 4th 
of June 1908 and the 22nd of January 
1909 for the fabrication of Ex. 35, if indeed 
one was minded to do so. The fact, there- 
fore, that it is referred to in the notice 
Ex. 39 does not establish its genuineness; 
it only makes its genuineness probable. 
The same remark applies to the farkhats. 
“ ‘But the original farkhats are not forth- 
‘coming, and’ evidence as to the circum- 
stances in which they were executed is 
wanting. Bai Suraj says in her examina- 
tion-in-chief (Ex. 36): “Farkhat was not 
made. I .did not go’to the Registry office. 
Madhavsang Daji. got -the release. I do 
not remember whether I signed the far- 
khat. Ido not’ admit the true character 
of the farkhat. Madhavsang might, have 


got the. farkhat for Man R. B. Malji read - 


out the farkhat.” The farkhat said to 


have been executed by Bai Man-in plaint- 


iff's: favour is not putin, -even though it 
was called for in the lower Court, for the 
learned Judge observes: ‘I asked in vain 
` about the original farkhat but some good 
sense prevailed in not producing it in 
Court as its genuineness.is open to grave 
doubts.” And he adds that it is not prov- 
ed. that effect was given to the farkhats. The 
defendants, however, clearly referred to the 
farkhat in their written statement; and 
they produced and put in a certified 
copy (Ex. 22) of oné of these farkhats, It 
is clear, therefore, that some attempt was 
:made in or about June 1909 either to 
bring about a settlement of the differ- 
` ences existing between -the two widows, or 
to create evidence in support of the docu- 
ment purporting to be the later Will of 
Bhavsang. Bai Man being dead, her evi- 
‘dence is not available. Plaintiff professes 
not to know anything about it. In these 
circumstances it isnot possible to ascer- 
tain the whole truth about these farkhats. 
The only importance, ‘however, which I 
can attach to them is that they make the 
genuineness of Ex. 35 probable ; and I have 
taken that fact-into consideration. It was 
also”. urged on plaintiff's behalf that she 
had .been in possession’ of: a ‘considerable 
portion of her -hughand’s estate, 4 circum- 
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stance inconsistent with Ex. 21 and consiste 
ent with Ex. 35. But here also the evi- 
dence is both meagre and indecisive. 

I, therefore, agree with the Trial Court 
in holding that the alleged later Will is 
not proved. 

The burden, however, still lies on the 
2nd defendant to establish those facts which 
would ‘justify the alienation under which 
he claims. The sale (Ex. 55) was made 
not jointly by the two widows, but by Bai 
Man alone. Itis neither alleged nor prov- 
ed that Bai Suraj had consented to it, 
The alienation, therefore, is not binding up- 
on her; “On the principle of joint tenancy 
with survivorship, no alienation by one 
widow even though she is the manager at 
the time, can have any validity against the 
rightsof the others without their consent 
or an established necessity arising in 
circumstances which rendered it impos- 
sible to seek for consent.” (Mayne Hindu 
Bee 
also Bhugwandeen Doobey v. Myna Baee (1), 
and Gojapati Radhamani v. Pusapati (2). 
The alienee, however, relies on the provi- 
sions of the Will, Ex. 21, as justifying the 
alienation. In my opinion, the provisions 
of that Will—they are set out above—confer 
an absolute ownership of the estate upon 
Bai Man. It must not be taken as settled 
that the view that under the Hindu Law, 
in the case of immoveable property given 
or devised by a husband to his wife, the 
wife has no power to alienate unless the 
power of alienation is conferred upon 
her in express terms is not sound. 
if words are used conferring absolute 


ownership upon the wife,the wife enjoys 


the ‘rights of ownership without their 
being conferred by express and additional 
terms, unless the circumstances or the 
context are sufficient to show that such 
absolute ownership was not intended: 
Bhaidas Shivdas v. Bai Gulab (3). In this 
case neither the context nor the circum- 
stanees are sufficient to show that absolute 
ownership was not intended to be confer- 
red. The provision that “I fully empower 
Bai Man to. deal with any property if it 
Decomes necessary to do so, in any manner 

6 o 


1) 1 M. L A. 487; 9 W. R. P. 0. 23; 2 Suth. P. C. 
J, 194; 2 Sar. P. O. J. 327; 20 E. R. 184 (P, O). 
(2) 191. A. 184; 16 M. 1; 6 Sar. P. O. J. 1; 17 Ind. 
Jur. 36; 5 Ind. Dec. (N. s.) 709. 
3) 65 Ind. Cas. 974; 46 B. 153; 49 I. A. 1; 24 Bom. 
L. R. 5517 20'A. L. J. 289; 35 C. L, J. 314; 28 C. W, N. 
129; 15 L. W. 412; 42 M. L. J. 389; 30 M. L, T. 149: 
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‘she may deem proper by way of effect- 
ing a mortgage, sale, charity etc.,” rather 
emphasises but does not curtail the grant 
of absolute ownership. The insertion of 
this provision expressly conferring on 
Bai Man a power of alienation canbe ex- 
plained onthe ground that it may well 
have been.that whoever drew the Will held 
the view that words of absolute gift in 
favour of a Hindu widow were not suffici- 
ent in themselves to confer a power of 
alienation also [see Bhaidas' case (3).} Here 
we have a power expressly conferred. 
The case is thus distinguishable from that 
of Jamna Das v. Ramautar Pande (4), 
where the material provision-in the Will 
‘was expressed in these: words :——“In case 
of proper necessity she,’ as my repre- 
sentative, isat liberty in every respect to 
transfer the property by sale or mortgage." 
Those words clearly restricted the donee's 
power of alienation and *confined it to 

“proper necessity.” 
Bhavsang was entirely different; in my 
opinion, he intended to confer on Bai Man 
analiénable interest in the property; her 
` power to alienate was not limited to neces- 
sary purposes. In this case, moreover, thé 
Subordinate Judge was satisfied upon the 
evidence adduced on -behalf of the alienee, 
that the sale in his favour was made to 
meet a valid necessity. Bhavsang does 
not appear to have possessed much available 
cash at any time. In 1894he raised the 
sum of Rs. 5,799 by mortgaging other pro- 
perties; he was not able to satisfy the debts 
until 1906; and even then he was only able 
to doit by selling the property to the 
mortgagee himself. A redemption decree 
obtained by him in July 1907 with refer- 
ence to another property ‘remained un- 
satisfied at his death. He died in Decem- 
ber 1908 leaving ‘the mortgage now under 
consideration unredeemed. It is proved’ by 
witnesses on both sides that after his death 
Bai Man performed the necessary funeral 
rites and ceremonies ‘in a manner befitting 
his rank and social position as he had 
directed her to do. To satisfy her husband’s 
debt, and in order to* be able -to perform 
those ceremonies, she sold the property in 
suit to-defendant No. 2, five days after Bhav- 
sang’s death. Itis so recited in the sale- 
-deed (Ex. 55) and the ‘truth of that recital 
is - established by evidence. The sale 
was conducted - openly; for plaintiff says 
ENG 27 A 364; eA: W. N. (1904) 278; LA. L.J. 
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‘were “respectable persons,’ 


The language used by - 


- [88 I. C. 1925) 
that she was invited to `sign the convey- 


tion is proved by witnesses who accord- 
ing’ to: the Judge who had- seen them 
"and whom he 
believes. The learned Judge has given 
sufficient reasons for holding that there 
was legal necessity’ for -the alienation, 
and that consideration was paid for 
it. I agree with his-reasons and conclusions, 
and would add that the fact is not 
without its significance that plaintiff remain- 
ed acquiescent for ‘nearly, twelve’ years, 
although she knew of the transaction when 
it was carried out. 


For these reasons, I would dangin the- 


decree and - dismiss the: appeal with 
costs. 

Faweett, J.—I concur in dismissing 
the appeal with costs forthe reasons given 
in the judgment just delivered by my 
learned brother. < < 

I would only add a few remarks. I think 
the contents of the alleged Will (Ex. 35) 


clearly point to its being a got up docu- 


. ment, in’ the absence - of any adequate 


explanation for the testator’s so ‘soon 
changing his intentions in this way. It is 
extremely unlikely, for ‘instance, : that, 
after executing a registered-deed ` ‘of gift 
in favour of the girl Bai Girja, whom he had 
brought up from infancy, he would, just six 
months later, try.to nullify that gift, in the 
way Ex. 35 does. No’ reason is even 
suggested for his wanting to divest Bai 
Girja of what he had given her; and the 
plaintiff, Bai Suraj, admits in her deposi- 
tion ‘that Bai Girja, and after her death 
her son Mohan continued in possession of 
the land and house that had been gifted 
to her. 

The provision in Ex. 35 for Bai Man 
getting more property than Bai Suraj was, 


The payment of considera» | 


ay 


no doubt, inserted, in an' attempt to avoid fè 


suspicion. 


The recitals. in the farkhat passed by 
Bai Suraj to Bai Man (Fa. 22) as to the 


execution of the later Will by the deceased ` 


are really_admissions in favour of the 
maker of them, which are inadmissible in 
evidence under s, 21 of the Evidence Act, 
The corresponding farkhat alleged. to have 
been passed by Bai Man was not produced 
in the lower Court, though the Subordinate 
Judge says he pressed for its production. 
Though it was produced by the Pleader for 
the appellant at the hearing of the appeal, 


no sufficient reason appears for our al. 
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lowing it to be now put in the evidence 
under O. XLI, r.. 27,0. P.C. But, even 
assuming that it contains. similar recitals 
as to this Will, I do not think (in view of 
Bai Man! 's reply to plaintiff's notice Ex. 40) 
that such recitals. could be treated as a 
. genuine admission by her of the authentici- 
ty of the Will. In compromise, or attempted 


compromise of that kind, each side natus 


rally sets forth its case, without its follow- 
ing that the opponent admits the trath of 
it. . 

I concur with my learned Goens in 
“thinking that the Will Ex. 21 conferred an 
absolute estate on Bai Man, with full powers 
of. alienation, I .do not think the Words 

“if it. becomes: necessary to do so” can 
properly” be read as restricting this power 
to the case of “legal necessity ” under 
Hindu Law. That is opposed to the use 
of the word. “fully” “empower,” and to. 
the consideration that the entire clause 
would be unnecessary, if that was the 
testator's real intention. Again the use 
of the word “charity “ indicates that the 
testator intended even to allow a gift of 
immoveable property by way of charity, 
a case. which does. not fall under the 
ordinary powers of a Hindu widow to 
` alienaté for legal . necessity. This ae 


‘differentiates the case from, that 
Jamna Das v. Ramautar . Pande a) 
which (besides qualifying the word 


“ (necessity ”)-gave only a power to sell or 
mortgage. The words “if it becomes ne- 
cessary to do so,” in my opinion, were 
merely intended to bar ‘alienations for 
which there are no reasonable grounds. 
“They are based on the ordinary aversion of 
an owner to alienate, unlessit is necessary 
to do so. 

In any case, Lagree with, the finding of 
the lower Court that there was “legal 
necessity." in the present case. 
-ceased's Will shows his anxiety to have his 
funeral ceremonies properly performed, 
and .I entirely concur with what my learned 
brother says on this point. 

K. S. D. - Appeal dismissed. 
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MADRAS HIGH COURT. 
Sales MISCELLANEOUS Peririon No, 3376 
oF 1924, 

October 22, 1924. 
Present:—Mr. Justice Venkatasubba Rao 
and Mr. Justice Srinivasa Iyengar. 

S. ARUNACHALA NAIDU—-DEFENDANT 
PETO ONER 


i MESSRS. S. R. BALAKRISHNA & Co, 
KALLAI, CALICUT—P.aintirrs— 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 0O. XLV, 
r. 7—Leave to appeal to Privy Council—Security 
for costs—Application for order giving permission for 
different kind of security, when to be made. 

Where an appellant to whom leave to appeal to the 


. Privy Council has been granted is desirous of furnish- 


ing security of a kind different from that provided 
forin r.7 of O. XLV of the C. P. C., he must mako 
an application for a special order to ‘that effect and 
obtain such order simultaneously with the order 
granting the certificate. The Court has no jurisdiction 
at any time after the order. granting the certificate to 
change the form of security to be given. [p. 203, col. 


“The expression “granting the certificate” in proviso 
l to r.7 of O. XLV of the ©. P.C. means not the 
actual issue and delivery” of the formal certificate but 
the order directing the issue of the certificate. [p. 204, 
col. 1. 
Pida Krishn Das v. Rai Krishn Chand, 28 1. a 
182; 23 A. 415; 5 0. W. N. 689; 3 Bom. L. RR. 469; 
Sar, P.O. J. 114. (P. C.), Radhakishna Ayyar’ A 
Cera eal 74 Ind. Cas, 584; 45 M. 475; 16 L. 
W. 18; ag L. T, 31; L . W. 


(1931) M. WN 5 . 119; 530. L J, 277; 25 c. W. N. 830 
23 Bom. L. R. 718; 29 M. L. T. 418; 48 I. A. 81 (P. C.), 
referred to. 


Petition praying that’in the circumstan- 
ces stated in the affidavit filed therewith, 
the High Court will be pleased to issue 
an order directing that the petitioner here- 
in may be exempted from furnishing se- 
curity in cash or Government security and 
that. he may be permitted to offer immove- 


‘able property as security for the costs of the 


respondents in C. M. Ps. Nos. 2962 and 2964 
of 1924 0n the file of the High Court—for leave 
to appeal to His Majesty in Council against 


` the decrees of the High Court, in A. B. 


Nos. 5 and 6 of 1921, preferfed against the 


decrees of the Court of the Subordinate® 


South Malabar at Calicutt, in O, 
27 and 28 of 1919, respectively, 
(the Privy Council Appeals having been 
consolidated as per order of this Court, 
dated the 29th September 1924 and mada 
on ©. M. ne No: 2966 of 1924). ` 


Judge, 


r 
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_ Messrs. T. R. Ramachandra Iyer and 8S. 
Srinivasa Iyer, for the Petitioner. 
Mr. C. V. Ananthakrishna Iyer, for the 


Respondent. es 
< . JUDGMENT. 
Venkatasubba Rao, J.—The peti- 
tioner applied for leave to appeal to His 
Majesty in Council and on the 29th of 
‘September 1924, the Court granted a certi- 
ficate under the first part of r. 3 (1) of 
O. XLV, C. P.C. Theorder.granting leave 
concluded thus :— i : 
“We, therefore, certify that as regards 
amount or value and nature, the case ful- 
. fils the requirements of s. 110.” 
On the 7th October 1924, the. petitioner 
“made the present application under the 


being permitted to offer immoveable pro- 
perty as security in the place of cash or 
Government bonds. 

Proviso 1 runs thus :— 

“Provided that the Court ab the time of 
granting the certificate may, after hearing 
any opposite party who appears, erder on 
the ground of special hardship’ that some 

- other form of security may be furnished.” 

Under. this proviso such an application 
can be made only ator before the time of 
making an order granting the certificate. 
under r. 7 (1). But it was contended on 
behalf of the petitioner that s. 7 (1) refers 
not: to the granting of a certificate but to 
the actual issue of the document -called 
the cartificate. The Court directs its mind 
tudicially to the question when it makes 
an order for the grant of the certificate, 
but ifthe argument which was advanced 
before us is ‘correct, there is no provision 
relating to the passing of such an order. It 
is impossible to believe that the legislature 
has enacted several rules dealing with a 
subsidiary matter, the issue of a formal cer- 
tificate and has omitted to provide for what 
is really a matter of great importance, the 
‘making ofan order. The question is not 
whether there may not be an instrument 
called-a certificate as distinguished from 
the order granting a certificate. 
document called a cefttificate may be issued 

e drawn up in conformity with the order 
made by the Court. But the Court ap- 
‘plies its mind judicially to the matter when 
it makes the order granting the certificate. 
The necessary words may with greater for- 
mality be set forth in the instrument of 
-certificate although such words are not pre- 
sentin the order itself. In this sense, there 
i e 


“ARUNACHALA NAIDU V. BALAKRISHNA & CO. 


A formal , 


` [88 I. C. 1925) - 


may be some distinction between the order 
granting the certificate and the formal cer- 
tificate issued in pursuance of the-.order. 
But the real question is, what is it that is 
provided forin these various rules. Isit 


the order granting the certificate or is it. > 
the formal issue of the, instrument of certi- - 


ficate? Rule 3 provides that the petition 


‘for appeal should state the grounds of ap- 


peal and pray for a certificate that either 
as regards amount or value and nature, the 
casefulfils the requirements of s. 110 or 
that it is otherwise (that is under s. 109, 
sub-s. (c)) a fit case for appeal to His 
Majesty in Council. What is the certificate 
that is contemplated here ? Surely, it can- 


€ -.not be said thatit is not a judicial order 
firft proviso to r. 7of0. XLV, C.P C. for. 


certifying that the necessary requirements 
exist or the case is otherwise a fit one for 
appeal. How can it bè contended that 
a formal certificate can come into existence 
without an order of the Court? Rule 6, 
says, when such certificate is refused, the 
petition shall be dismissed. -When is the 
petition dismissed? It is when the’Court 
refuses to make the required order. If 
the contention pressed upon us is accept- 
ed, this rule becomes meaningless. Then r.7 
provides that when the certificate is grant- 


ed, the applicant shall do certain things. ° 


The word “granted” in r. 7 is the op- 
posite of the word “refused” in r. 6. The 
scope of O. XLV is to provide for pass- ` 
ing a judicial order granting a certificate 
or refusing a certificate: The granting of 
a certificate is treated as equivalent to al- 
lowing the petition and the refusal ofa 
certificate, as equivalent to dismissing the 
petition. The scheme as well as the scope 
of O. XLV forbid us from upholding the 
contention of the petitioner's learned Vakil. 
Radha Krishn Das v. Rai Krishn Chand (1) 
which was relied on, does not in the least 
support this curious contention. When 
there appeared to be some inconsistency 
between the order and the certificate, their 


Lordships considered themselves bound to . 


act upon the latter as being the more for- 
mal document, in the same way as Courts 
give effect to the terms of the decree as 
distinguished from the operative part of 


the judgment when there is a conflict bet- - 


ween ajudgment and_a decree. 
could not have been the intention of the 
Judicial Committee to ignore or disregard 
the order, is apparent from their later de- 

(1) 2841. A. 182; 23°A.£415;25 C. W. N. 689; 3 Bom, 
L, R, 469; 8 Sar. P, C) J, 114. (P. O.) - 


That it, 


` 
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cision in Radhakrishna Ayyar v. Sundara- 
swamier (2), where contrasting’ the order 
with the certificate which followed it, they 
referred to the former as the order embrac- 
ing the actual certificate. 

The obj ect of the Legislature in enacting 
the proviso-in question is that the matter 
should be disposed of expeditiously. If 
the Court merely gives leave to appeal 
and says nothing more, the appellant is 
‘bound in the ‘ordinary course ‘to wore 
sécurity in cash or Government bonds. - 
however, the appellant is desirous of Pi 
`- nishing a different kind of security, he 
must apply for a special order to that effect 
and obtain it simultaneously with the order 
granting the certificate. This ensures that 
subsequent to the granting of leave to ap- 
- peal, no further time is taken up by an- 
other application’ being made. Proviso 
2 to r. 7 aims also at the same. result. 

It runs thus.:— 

“Provided further that no adjournment 
shall be granted to an opposite party to 
contest’ the nature of such security.” . 

“Adjournment” referred to in this, is the 
adjournment of the petition for the grant 
of a certificate. The word “petition” is 


used in fr. 2, 3, 5-and 7 and the petition. 


that is throughout referred to, is: the peti- 
tion for the grant ofa certificate. Rule 7 
refers to the person applying by the petition 
as ‘applicant’ and in the two provisos to r.7 
the words (opposite party) are used to 
denote the person opposing the petition, 
The second proviso thus shows that it is 
only one hearing that is contemplated and’ 
that ifadifferent form of security is to be 
permitted, itis to be done at the time of 
the granting of the certificate. For these 
reasons, I hold that the application before 
us is clearly incompetent and should be 
rejected. As my learned brother is of the 
opinion that the applicant should not be 
made to pay costs, ‘the application will be 
dismissed without any order as to costs. 
‘Srinivasa Iyengar, J.—The point 
that has been argued in connection-with this 


application is somewhat subtle and not al- 


together free from difficulty. The present 
petitioner before us applied for leave to 
appeal to His Majesty in Council from the 
judgment and decree.of this Court in Regu- 


lar Appeals Nos. 5 and 6 of 1921 and by ` 


(2) 74 Ind. Cas. 584; 45N. 475; 16 L. W. 18; 31 M. 
L. T. 31; 43 M. L. J. 323; 27 0. W.N, 1; (1998) A T 
& EO” 20'A. L. J. 987; 360. I: J, 450; 49 1. 
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order dated the 29th day of September 1924 
we granted leave and the order made by 
us granting such leave ‘contained the 
necessary certificate as required by ss. 109 
110 of the 0. P.C. No application was 
made to us at or before the time of 
our making the said order under the said 
proviso to r. 7 of O. XLV of the C. P. 
C. for leave to the petitioner to furnish 
instead of cash security the security of im- 
moveable property. The present applica- 
tion for that purpose has been made only 
on the 7th of October 1924. I have no doubt 
that the omission to apply for such an 
order atthe time when leave was granted 
to the petitioner to appeal to His Majesty in 
Council was entirely due to the circum- 
stances that the proviso in r. 7 of O. XLV 

of the C. P.C. and the other amend- 
ments carried out in the said rule by the 
Imperial Act XXVI of 1920 were overlooked 
as they do not appear to have been incor- 
porated in the editions of the C. P., ©. 
brought out even after 1920. In such a 
case, therefore, where the omission to apply 
for the relief was entirely due to a mistake 
of that nature, we should have been dis- 
posed to consider the application if under 
the provisions of the law we were entitled 
to Ido so. The application has been oppos- 


‘edion behalf of the respondent on the 


ground that unber the express terms of the 
proviso to r.7 the Court has jurisdiction 
to make an order changing the form of the 
security to be furnished, only at the time 
of igranting the certificate. There is no 
question here of any extension of time 
limited for making any application. No 
doubt if an application was contemplated 


“for the purpose of granting such a relief 


tojan intending appellant to His Majesty 
in}Council and. if there was any period of 
limitation fixed for the making of such 
application and if the principle of, s. 5 of 
the Limitation. Act could -be made appli- 


` cable to such an application, there would 


have been no difficulty. But no such 
separate apprea on is contemplated or 
referred to in the C. P C, and there 
þeing no period of dimitation prescribed 
for any such application, thete is no room 
for the application of the principle of s. 5 
of the Limitation Act. A limitation with 
referenceto time may in form he either by 
way of prescribing a period of-limitation 
or by way of conferring or limiting the 
jurisdiction of the Court. It is a matter. 
entirely of form, and the intention of the 


. 
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the form adopted. In O. XX, 1. 11 of the 
©. P. C., the Court is authorised at 
the time of passingthe decree to makean 
‘order for the payment of. the amount of 
the decree by instalment, and similarly in 
O. XXI, r. 11, the Court is empowered at the 
time of the passing of the decree on the 
oral application of the decree-holder to 
order immediate execution of the decree 
by the arrest of the judgment-debtor, if he 
is within the precinctsof the Court. The 
proper construction of such provisions has 
been held to be that the power granted should 
be exercised ifatall by the Court only at 
the time indicated. It may be that the 
reason may not be clear or satisfactory for 
the Legislature having laid such limitations. 
But, however, that may be, construction be- 
ing clear, we have no right to seek to get 
behind the rule by any inquiry into the 
reason of the rule. 

If follows, therefore, that the Court may 


make an order with regard to the form of” 


‘the security to be furnished by the appel- 
lant at the time of granting the certificate 
and. not after the certificate has been 
granted. But Mr. Ramachandra Iyer the 
learned Vakil for the petitioners has argued 
that the certificate is a document in writ- 
ing containing a definite statement to ‘the 
effect that in the opinion of the 
Court the matter is a fit one for appeal to the 
Privy Council; there isa form prescribed 
for such certificate and the expression 
“grant of a certificate” could, therefore, only 
mean the actual issue and delivery over of 
such a document in the prescribed form. 
He has also in this connection drawn our 
attention to the decision of the Privy Council 
in the case of Radha Krishn Das v. Rai 
Krishn Chand (1). In that case their 
Lordships of the Judicial Committee have 
undoubtedly drawn a sharp distinction bet- 
ween the certificate and: the order for the 
certificate. The decision of their Lordships 
in that case undoubtedly lends considerably 
support to the contention on behalf of the 
petitioner. On behalf of the respondent we 
have also been referred to the judgments 
of their Lordships in the case of Radha- 
*kishna Ayyar v. Sundaraswamier (2) and also 
in the case of Radhakrishna Ayyar v. 
Swaminatha Ayyar (3), the same case when 


(3) 69 Ind. Cas. 85; 44 M. 203,19 A. Ta J. 161; 40 
ML. J. 929; 13 L. W. 321; (1921) M. W. N. 119; 33 ©. 
+L, J. 277; 23 O. W.eN. 639; 23 Bom. L. R, 718; 29 ML, 
T. 418; 481. A. 31°(P. C). 
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it came up before the Privy Council at an 
earlier stage. In the iater case the emphas- 
is laid down on the formal certificate issued 
by the Court would seem no doubt to sup- 
port the contention for the petitioner, but 
the judgment in the former case where 
their Lordships referred to an. order for 
certificate as a certificate and to there being 
two orders and to one of the orders embrac- 
ing the actual certificate and so.on,. un- 
doubtedly introduced an element of con- 
fusion. But it seems to me that inspite.of. 
the apparent confusion, it is possible to, re- 
concile the judgment in the later, case of 
Radhakrishna Ayyar v. Sundaraswamier (2) 
with the judgment in Radha Krishn Das 
v. Rai Krishn Chand (1) What the. law 
required: is a certificate by the Court. - Be- 


` ing a judicial order, no doubt it has to .be 


in writing; and there is also no doubt that 
the granting of a certificate is a judicial 
act. 

“The question then resolves itself-into this. 
Ona proper construction of r..7 and the 
connected sections when is the granting- of 
the certificate by the Court.” [3 it the 
time when the Court orders the certificate 
to be issied oris it at the time.when the 
actual document called the certificate. is 
issued by the Court or its officers? Thè 
case of Radha Krishn Das v. Rai Krishn 
Chand (1) isno decision on. the construction. 
of the expression granting the certificate, 
It merely draws a distinction between the 
certificate onthe one hand ‘and the -order 
for the certificate on the other. That dis- 
tinction is undoubtedly an important. and 
material distinction. The case, however, 
of Radhakrishna Ayyar v. Sundaraswamier 
(2) would seem to show that there is a 
certificate granted whenever there is a 
document signed by: the proper authority 
in which the judgment of the: Court with 
regard to either the value of the subject- 
matter, or the fitness otherwise of the case 
for appeal to His Majesty in Council is set 
out. In the present case, however, the order of 
this Court dated the 29th of September 
1924 is not- only in substance. but in “form 
such a certificate and therefore it. would 
seem to follow that the Court would have 
had power to make any order as regards 
the form of the security only at the time 
when the said certificate was given. But 
assuming for the sake of argument that 
in form the order of the Court dated the | 
29th of September 1924 was not a certifi- 
cate but was merely an order for: the 

+ í 
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certificate, then we have tosee whether on The expréssion ‘any opposite party that 
a proper construction the expression at the appéars’ would seem clearly to indicate any 
time of granting the certificate referred to such party appearing on the notice to the 
the formal certificate or to the order for certi- opposite party referred to in r. 3 of the Order, 
ficate. Rule 2, O. XLV prescribes a petition that is to say, in other words, it is only any 
to be filed by the person on intending to party that appears on the notice to show cause 
appeal to. His-Majesty in Council, Sub-cl. why leave should not be granted to the peti- 
(1) of r.3 sets out that the prayer in the tioner to appeal to the Privy Council that 
petition should befor a certificate either is allowed to object at the time with regard 
that, as regards the amount or. value or to the form or the nature of the security. 
nature, the case fulfils the requirements This again would seem to contemplate be- 
of s. 110 or that it is otherwise a fit one yond all doubt that the whole question with 

- for. appeal.to His Majesty in Council and regard both tothe granting or refusal of the 
sub-cl: (2) of r. 3 prescribes notice of the certificate and the form or the nature of 
petition fo the opposite party. Rule 6 the security should be determined finally 
states that where such certificate is refuséd, by orders made at the same time without 
the petition shall be dismissed;‘and r. 7 any further delay. 

` proceeds to, lay down what the appellant ~ It, therefore, follows that in the present 
should ‘do where thé certificate is grant- case the certificate having already been 
ed, ` : : granted, what the Court could have done 

_.. The reference tothe refusal of the certi- if it was moved at the time of the grant- 
ficate in r. 6 and the granting of the certi- ing of the certificate could not be done. 
ficate in the opening words of t.7 would, The petition, therefore, has to be dismissed; 
in such juxtaposition, undoubtedly seem but, in the circumstances of the case, it will - 
to indicate that the grant or the refusal be dismissed without any order as to costs. 

ofthe. certificate takes place as the result, v, N.v. 

‘of the disposal-of the petition. The ‘grant- Z. K. Petition dismissed. 
‘ing. of the certificate beinga judicial act, 
~ it‘ought more appropriately to refer only to 
, the time when the decision of the Courtis - . 
‘arrived at with ‘regard to the grant or - ` 
“refusal and not to the time ‘when the for- -RANGOON HIGH COURT. 





“mal document is drawn‘up and issued, -~ -Second CIVIL APPEAL No. 286 or 1923. 
. Further on, in the same r, 7, the appel- -July 4, 1924. : 
lant is repuired to do and carry out-certain Present:—Mr. Justice Duckworth. 
«matters. relating to the appeal to the Privy MAUNG PO YIN—DzsrenpanT—APPELLANT 
Council within six weeks from the date of ne versus 
the grant of the certificate. If the expres- MAUNG TET TU AND ANOTHER— 
sion ‘grant of the-certificate’ means the actual ’ PLAINTIFFS-—RESPONDENTS. 


i F Transfer of Property Act (IV of 1888), s. 54— 
pre 3 = kesa ea. ae Evidence Act (T of 1872), s. 115--Sale of immoveable 
certificate, then the six weeks wi ave to property—Registered-deed, absence of—-Admission by 
be computed from such date. ButIseeno vendor, value of—Hstoppel. - 

reason in any rule-which may be supposed — Where’a registered-deed of transfer is expressly 


| sary ‘ A | required by Statute, the necessity for such a dee 
to ‘prescribe that’ such six weeks Should cannot be supplied by an admission of the transferor 


be computed only from: the date of the ` that he has affected the transfer. An admission of 
formal certificate; because if the object of ` this sort cannot act as an estoppel and does not operate 
-‘the rule prescribing a period ‘isto avoid ` ors a good title in the alleged transferee. [p. 206, 
delay, then there is no reason whatever < "Dharam Chand v. Mouji Sùhu, 16 Ind. Cas. 440; 16 
why the Legislature should -be deemed to. ©, L. J. 436, Mathura Mohan.Saha v. Ram Kumar 
have postponed the computation of the time Saha, 35 Ind. Oas. 305; 20 C. W. N. 370 at p. 382; 430, 
from any date other than the date on which 790; 23 O: L. J. 26, relied'on. oan 
the” Court to the knowledge of the petitioner ` _ Second appeal from a decree of the District 
grants his application for a certificate. Court, Kyaukse, in Civil Appeal No, 58 
- ` Further the second proviso, also newly ad- ` of 1923:. -` a 
‘ded tor. 7 lays down that no adjournment‘. Mr. Dutt, for the Appellant. 
‘should be granted to any opposite party that’ Mr. Atyangar, forthe Respondents. __ 
‘lappedrs for the: purpose of objecting to the. | JUDGMENT,—In this case the plaint- 
akure ofthe Bectirity,- == - ' jffs-respondertts filed a suit against the 


. 
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present appellant, Maung Po Yin and two 
others, who were impleaded as agents of 
. Jamal, forthe ejectment of the appellant 
‘from some land, on the ground that they had 


'. purchased it by a registered conveyance 


from Jamal’s agents and that the appellant 
_ would not deliver possession. Incidentally, 
. they prayed for mesne profits. 
- The defence of the present appellant was 
_ that he was in possession of the land under 
_arightful title and that he had not sold the 
.Yand to Jamal’s agents, who had, therefore, 
. no title to convey to the present respon- 
dents. He admitted that he entered into 
Jan agreement to sell the land to one of 
_ damal’s agents, and that he received a 
small advance of purchase-money, but he 
‘contended that the sale had never been 
` tered title. x 
Both the lower Courts found in favour of 


` the respondents, holding that the appellant, 


‘Maung Po Yin, had sold the land to Jamal 
“and that Jamal was, therefore, entitled to 
‘sell it.to the respondents." . 

* his appeal, therefore, lies only under the 


provisions of s. 100 of the O. P-C. The 


main contention of Mr. Dutt, the learned 
Pleader for the appellant, Maung Po-Yin, 
is that inasmuch as his client conveyed no 


registered title to the land to Sir AFK.. 


Jamal, or his agents, they, in turn, could 
not convey any legal title by a registered 
deed of sale to the two respondents. 


I am of opinion that this contention must . 


- prevail. 
Mr. 
respondents urged most ingeniously, that 
the action of Mr, Stewart, I. C. S., Special 
<. Officer, in connection with the Jamal lands, 
: resulted in Jamal being given what amount- 
- ed to nothing less than a grant of this land by 
. the Local Government, and that, therefore, 
no registered title was necessary as between 


, the appellant and Jamal. His next plea - 
` is that the appellant, Maung Po Yin, must - 


| beheld bound by his admission in Ex. D, 


application to Mr. Stewart dated in 1922, . 
“in which he statetl that hé had sold the. 


“land, and by Mr. Stewart’s order on that 


“application in Ex. E that he might be | 
' éntered as a person: entitled to repurchase. , 


- the land. 4 
This admission, 
institution of the suit, must, in-all fairness, 
be read in eonnection with Maung Po Yin’s 


-‘evidence that he had agreed to sell the. 


«land, and had -accepted ane Advance from 
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, effected, and that he gave Jamal no regis- _ 


Aiyanger, who appeared for the ` 


“made prior to the 
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“Sir Jamal's agents. It-need not méan much 


“more than what he now admits, and is, in 
„any case, subject to the condition that 
the sale was never legally completed. 
Further, an admission of this sort cannot 
act as an estoppel, so as to doaway with 
the necessity for a registered-deed of 
‘transfer, where the Statute expressly re- 
quires it: That this is so, is not only 


_ well accepted law, but is clear from the 


cases of Dharam Chand v. Mouji Sahu (1) 


-and Mathura Mohan Saha v. Ram Kumar 


Saha (2). - p 

Again, from the evidence, and documents, 
in the record, it is impossible to conclude 
that there was any grant, or even a quasi 
grant, by the Local Government in favour 
of Jamal, in connection with this land. 

‘The appellant has never vacated pos- 
session of the land, and is still in possession 


_-thereof. 


It is admitted that there was no register- 


“ed conveyance as between the appellant 


and Jamal, or his agents. The latter, 
therefore, could not convey any title in the 
land as against the appellant to the present 
respondents. No evidence could, moreover, 
be given of the alleged sale to Jamal, 
because such evidence was not admissible 
under the law of evidence. ` a 
The appeal is, therefore, allowed. The 
. decrees of the two lower Courts are set aside 
and the respondents’ suit is dismissed wit 
costs in all Courts. ` 
Z. K. 
(1) 16 Ind. Oas. 440; 16 Pi 


(2) 35 Ind. Cas, 305; 20 
790; 23 ©. L. J. 26. 


Appeal allowed.: 
L. J. 436. 
W.N. 370 at p. 382; -43 0, 
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MADRAS HIGH COURT. 
SEconp Cryin APPEAL No. 10 or 1922, 
August 27, 1924. . 
Present:—Mr. Justice Devadoss. > 
- P. K. SOUNDARAJA MUDALIAR AND. 
ANOTHER— LEGAL REPRESENTATIVES OF 
DEFENDANT No. 1—APPELLANTS 
| versus . , 
P. VENCOBA RAO AND ANOTHER— ` 
PLAINTIFF AND DEFENDANT No, 2—, 


. RESPONDENTS, < 
Madras Estates Land Act (I of 1908), $. I2—Land- 
lord and tenant—Right to trees—Local custom—Land 
and trees, enjoyment of, as separate holdings, effect of 
—Purchase of holding by landlord, effect of. ' 
Ordinarily unless there be a custom or contract to- 
the centrary, an occupancy raiyat would be entitled to 


[B881. C. 1925] 
the trees on his holding, But-where a custom by. 
which the trees on, the land could be held apart from 
the land itself is proved, the provisions ofs. 12 of 
the Madras [states Land Act do not apply. 

In such a case where the landlord lets the raiyat 
into possession of the land and reserves to himself 
the right of holding the trees, the raiyat cannot claim 
the trees as a part of the holding. 

A holding to which the incident of the right of 
occupancy is attached does not become a home-farm 
land merely by the fact that the landlord buys it at a 
Court auction or ata private sale. If it is raiyati land, 


it can never become home-farm by the landlord buy-- 


ing it in Court auction or otherwise. 


Second “appeal against a decree of the. 


District Court, Salem, dated the 5th 
September 1919, in'A. S. No. 50 of 1917, 
preferred against the decree of the Court 
of the District Munsif, Dharmapuri, in O. 
8. No. 65 of 1915. 
.The Advocate-General, for the Appel- 
lants. i i 
Mr. T. V. Muthukrishna Iyer, for the 
Respondents. - te 
JUDGMENT.—This matter once came 
up in Second Appeal No. 1311 of 1918. 
The learned Judges who heard it remanded 
the case to the lower Court on the ground 
that the District Judge had not considered 
whether any custom was established which 
took the case out of the operation of s, 12 
of the Estates Land Act. The District 
Judge has.re-heard the appeal and dismiss- 


ed it. The representatives of- the first 
defendant have preferred this second 
appeal. It is proved that there is a custom 


prevalent in certain mittas of the Salem 
‘District for the-trees to be enjoyed sepa- 
rately from thecland. It is not unusual 
for pattas for the trees to stand in the 
‘name of one person and patta for the 
land to stand in the name of another: 
The holding with regard to the trees seems 
to have no relation’ to the: holding as 
regards theland. In this case, the landlord 
when he gave a patta to the plaintiff re- 
served the right to the trees as it clear 
from Ex. I. The trees on the land had 
been purchased by the mittadar and were 
enjoyed by- him. The learned District 
Judge assumes that, by such purchases 
and by -such enjoyment the tree holding 
became - a home-farm. It- is difficult to 
follow the reasoning of the Judge, A hold- 
ing to which the incident of the right of 
occupancy is attached does not become a 
home-farm land merely by the fact that 
the landlord buys- itat a Court auction or 
at a private sale. If it is a raiyati land, it 
gan neyer become home-farm by - the 
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lundlord buying ` it- in -Court auction or 
otherwise. In this case the trees were 


- held as a separate holding and what ap- 


plies to land must also apply to trees 
which in the Salem District are held-sepa- 
rate. from the land. The custom, there- 
fore, that the trees are held differently 
from the land has been satisfactorily proyed 
and such being the case when the landlord 
let the plaintiff into possession of the 
plaint land and reserved to himself the 
tight of holding the trees, it is difficult 
to see how he could claim the trees as 4 
part of the land. No doubt in ordinary 
cases unless there be a custom or con- 
tract tothe contrary, the occupancy tenant 
would be entitled to the trees in his 
holding. Where a custom by which the 
trees on the land could be held apart from 
the land itself is proved the provisions 
of s. 12 of.the Estates Land Act do not 
apply. That being so the plaintiff is not 
entitled to the declaration which he claims. 
The appeal is allowed and the suit is dis- 
missed with costs throughout. 
V. N. V. 


2. Z. K. Appeal allowed. 


LAHORE HIGH COURT. 
Second CIvIL APPEAL No. 1254 or 1924. 
: December 17, 1924. 
Present:—Mr. Justice Harrison. 
- KURA—DEFENDANT—ÅPPELLANT 
Versus 
UDMI—P aintTirr—ResponpDEnt, 
- ‘Civil Procedure Code (Act V of 1908), O. XLI, 7.1 
-—Presentation of appeal by Pleader duly authorised, 
validity of. - 

Where the power-of-attorney held by a Pleader ex- 
pressly authorises him to present an appeal, the 
presentation of an appeal by him is perfectly valid. 

Second appeal from a decree of the 
District Judge, Karnal, dated the 8th 
February 1924, affirming that of the Sub- 
ordinate, Judge, Third Class, Karnal, dated 
the 20th February 1923. 
~- Mr Shamair Chand, for the Appellant. 
` Lala Jagan Nath Aggarwal, for-the Res- 
pondent. ` ` í 


. JUDGMENT. —The District J udge of 
Karnal dismissed an appeal on the ground 


-that the Pleaderpresenting it was notautho- 


rised .to, do, so.. On second appeal Mr. 


‘Shamair Chand produces a certified copy 


of the power-of-attorney, which expressly 
authorises.the, presentation of the appeal, 


~ 


prefs 
208. 
He was ‘fortunate enough to obtain this 
copy before athi ‘be’ was destroyed but was 
unaware of its contents at the time he lodged 
this appeal. I accept the appeal and direct 
the District Judge.to restore the appeal 
which he dismissed and to decide it on the 
merits. Under the circumstances parties 
shall bear their own costs, ; 
“aK, Appeal accepted. 


ALLAHABAD HIGH COURT. 
Civin Reviston No, 1 or 1924. 
July 23, 1924. A 
Present :—Mr. Justice Mukerji and 
. Mr. Justice Dalal. 
JASWANT RAO-— PLAINTIFF—APPLICANT 
versus 
KASHINATH RAO AND OTHERS-— 
i OPPOSITE PARTY. . 
Bundhelkhand Land Alienation Act (II of 1908), 
s. 9—Mortgage suit—Reference to Collector-—Revision 
~-Brahmin becoming Bairagi, whether loses caste. | 
Where in .a suit on foot ofa mortgage the Trial 
Court comes to the conclusion that the mortgagor 1s 
a member of an agricultural tribe as defined in the 
Bundhelkhand Land Alienation Act, and acting under 
cl. (3) of s. 9 of the Act, it refers the case to the 
Collector with a view to the exercise of the powers 
conferred on the Collector by sub-ss. (1) and (2) of 
s. 9,a revision would lie against the order of the 
Trial Court inso far that the High Court would 
consider whether the Trial Court had exercised its 
jurisdiction -correctly in refusing to pass a decree in 
favour of the plaintiff.and referring the case to the 
Collector. , DTA 
The mere fact that a Brahmin becomes & Bairagi 
does not by itself connote renunciation by him of 
the world involving loss of his caste asa Brahmin. 
There may be Bairagis of various ‘status in life, some 
who may have renounced all civil status and some 
who have not... Janae 
Revision against an order of the District 
Judge, Cawnpore. _ ea 
Mr. Anandi Prasad Dube, for the Appli- 
cant. | 1 
Mr. Ram Nama Prasad, for the Opposite 
Party. : 
JUDGMENT.—We do not think that 
there is any force in this application for 
revision. The plaintiff-applicant sued on 
foot of a mortgage bond. The original 
mortgagor was one Kashi Nath and he sold 
his right of redemption to Mahanth Parme- 
shwar Das, defendant. The -plaintiff Jas- 
want Rao is transferee of the rights and 
interests of the-original mortgagee Bansi- 
dhar. On a suit being: instituted the 
learned Subordinate Judge held that the 
< mortgage was enforceable. He was further 
gt opinion that both Kashi -Nath and “Per- 
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meshwar Das who, were Braħinins, wéře 
members of an agricultural tribe as defined . 
in the Bundelkhand Land Alienation Act.- . 
He, therefore, acted under cl. 3 of s. 9 of the. 
Act because the mortgage had been execut- 
ed subsequently to the passing of the 
Bundelkhand Land Alienation Act (II 


` of 1903.) Hereferred the case to the Col- 


2 


lector of the District of Banda witha view 
to the exercise of the power conferred 
on the Collector by sub-s. 1 and 2.ofs. 9.- 
No decree was passed under thecircums- 
tances. The plaintiff appealed to the Dis- 
trict Judge who refused toadmit the ap- 
peal on the ground that no ‘decree had 
been passed or could be passed by the 
Trial Court under the circumstances of thé’ 
case. l : E 

The pldintiff has come here in revision, 
Revision would lie in so faras this Court 
would consider whether the Subordinate 
Judge has exercised his jurisdiction cor~ 
rectly in refusing to pass a decree in favour 
of the plaintiff and referring the case to the 
Collector. The ground taken ‘here is that : 
Parmeshwar Das was a Bairagi and that, 
therefore, ceased to be a Brahmin and a 
member of an agrictltural tribe. We 
have looked through the evidence. Two 
witnesses were examined on behalf of the 
plaintiff ; the plaintiff Jaswant Rao him~ 
self and one Chuttan Lal. Both’ of them 
expressed their ignorance as to whether 
Parmeshwar Das was a Brahmin or not. 
One Banwari, Mukhiaram of Parmeshwar 
Das, was examined ‘on behalf of the de- 
fence. Jie stated that, Parmeshwar.Das was 
a Brahmin and had become a Bairagi. This 
by itself does-not connote renunciation by 
Parmeshwar Das; involving loss of his 
caste as Brahmin. There may be Bai- 
ragis of various status in life, some who 
may have renounced all civil status, and 
some who have’ not. The plaintiff has 
made no attempt to prove that Parmesh: 
war Das has ceased to bea Brahmin. In 
the circumstances the learned Subordinate 
Judge was correct in holding that Parmesh- 
war Das was still a Brahmin-and a mem» 
ber of an -agricultural caste. It càm be 
pointed out’ -that.-Parmeshwar Das ën- 
gages a mukhtar and buys property. This 
shows that he has no desire to give up his 
caste or property. : : 

We dismiss this ‘application with costs 


“which shall include Counsel's fees here ‘on 


thehigherscale.  * : : 
RERE aT “Application dismissed: 


kd 
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MADRAS HIGH COURT. 
CRIMINAL Appia No, 149 or 1924. 
October 16, 1924. iar 
Present: :—Mr. Justice Wallace and Mr.. 
Justice Madhavan Nair. 
. In re GRANDHE VENKATASUBBIAH ' 
—PRISONER—APPELLANT. . 

_ Criminal -Procedure Code (Act V of 1898), s. 162, 
application of—" Such statement,” meaning of—Oral 
statements, admission of. 

“The phrase “such statement” 
means “statement if reduced to writing.” [p. 210, 
col. 2, 

, The application of 6. 162, Cr. P..O0., as amended 
in 1923, is confined, as that of the old one was, to 
written statements. The new section was designed 
to confer on an accused person ‘a legal right, which, 
the old section did not give, of having a copy of 
the written statement of a witness before the Police 
for the purpose of using it to contradict the witness. 
As regards proof and use of oral-statements, the 
law is'unaltered and is as it was before. All oral 
statements which were previously admissible under 
the Evidence Act, and the use of which was not 
prohibited by. the Or, P. C., are still admissible in 
evidence. {p. 211, cols. 1 & 2] 


in s. 162, Cr. P. O. 


Criminal appeal against an‘order of the 


Court of Session of the Cuddapah Division, 


in Cage No. 5 of the Calender for 1924. 


‘Messrs. V. L. Ethiraj and A. S: Siva- 
kaminathan, for the Appellant. 
The Public Prosecutor, ‘for the Crown. 


J UDGMENT. 


Wallace, "Se—The appellant has ‘been 
convicted under s. 211 of the Indian Penal 
Oode for bringing a false complaint against 
five persons that they committed dacoity. 
The case requires detailed scrutiny as the 
lower’ Court has, in my opinion, admitted 
ae evidence which was, not admissible 
in law. 


The dacoity was said to be at 3A. M. on 
lst June 1923. Accused’s complaint was 
that six persons waylaid him, his. daughter 
and his son-in-law (P, W. No. 17), P. W. 
No. 16 being also along with them ‘carrying 
a luggage bundle “and that they threatened 


them ‘with violence and carried off the“ 


bundle, 


Highteen witnesses were examined for 


‘the prosecution to prove the falsity of this 


‘complaint. P. W. Nos. 1 and 18 are formal 
witnesses. .P. W. Nos. Zand 3 are Investi- 
‘gating Police Officers. P. W, No. 4 is the 
Village Munsif to whom the accused. gave 
his coniplaint (Ex. Ads: P, W. No. 5 is a 
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‘karnam. (Ishall refer to these witnesses 
later). P. W. No. 6 is a general witness to’ 
prior enmity between the present accused 
and those whom he charged with dacoity. 
P. W. Nos. 7 to 11 appear as those who 
were accused in the accused’s complaint, 
but there is some doubt as to P. W. No. 11. 
P. W. Nos. 12 and 13 are to prove an alibi | 
of P. W. No. 11 at the time of the alleged 
dacoity. P. W. Nos. 14 and 15 say that ‘the 
accused complained to them that he was 
beaten by Gollas or Ayyavarisettie’s men. 
They do not say that the accused said that 
there was no dacoity. P. W. Nos. 16 and 
17 deposed to the fact of there having 
been a dacoity and they were treated ag 
hostile by the prosecution. They did not 
help-the prosecution case. 


It is clear that on the prosecution side 
there is no direct evidence of the falsity of 
the complaint except that of the persons 
actually accused of the dacoity who deposed 
to their innocence. Of these P. W. No. 11 
claims to be the person charged in the 
accused’s complaint, Ex. A, as Podamekala 
Oosovadu alias Chinniah Obulampet. 
The accused says P. W. No. llis not the man 
he charged. P. W. No. 11 giveshis name . 
in the Sessions Court as Padamakala Golla 
Oosavadu alias Chinnavadu of Obulampet, 
But it appears from the evidence of P. W. 
Nos. 12 and 13 that he was an in-patient in 
Rajampet Hospital on Ist June 1923, the 
day of the alleged dacoity and that to the 
Medical Officer he gave his name as Chin- 
navadua resident of Ellampet. He explains 
now that he gave his village as Ellampet 
because it adjoins Obulampet but obviously 
that is no explanation at all. Exhibit A. 
itself clearly distinguishes between the two 
villages and four persons named in it are 
said to belong to Ellampet, and the fifth to 
Obulampet. Ifit was a wrong description 
of P. W.' No. 11 to say that he was of 
Obulampet, Ex. A. would hardiy have made 
such a distinction. It is very doubtful, to 
say the least, if P. W7 No. ll is the man 
named in Ex. A. The ohly reagon he can 
suggest for the accused associating him- 
self with the dacoits, Ayyavarisetti’s men, 
is that he sometimes does cooly work for 
‘Ayyavarisetti. This is ‘hardly’a sufficient 
reason. Jam not prepared to accept this 
‘evidence as helping to prove that Ex. A 
was false. It is significant that this alibi 
of P, W., No, 11 was not put forward by 
the Police in any core: filed in this cabe 


210 
as a reason for referring the case to the 
Magistrate. Nor was it put foward by the 
Magistrate as a reason for dismissing the 
complaint. 

I take up now the evidence of P. W. Nos. 2 
to 5, P.W. No.2 is the Head Constable 
who investigated the dacoity. His evidence 
‘was to the effect that he examined the 
accused’s daughter and son-in-law, P. W. 
No. 17, and that both of them said that they 
did not go at all with the accused and knew 
nothing of any dacoity. P. W. No.3 is the 
Circle Inspector who gives similar evidence. 
The defence objected that s. 162, Cr. P. C., 
prohibited the admission of this evidence but 
the Sessions Judge overruled the objection 
and allowed the stataments to go in. It will 
be observed that the accused’s daughter has 
not been examined at the trial, while the 
evidence of P. W. Nos.2 and 3 as to what 
P. W. No. 17 told them was putin in-chief 
examination, long before P. W. No. 17, the 
son-in-law was examined, and, therefore, at 
a stage when it was impossible to say 
whether or not P. W. No. 17 would corro- 
porate what the Police Officers had stated. 
Asa matter of fact, he did not corroborate 
what they said., In cross-examination P. 
‘ W. No. 2 added to his previous statement 
that he enquired “some persons” who stated 
that “they did not hear that any dacoity 
took place” and that the accused told them 
that he had been beaten. P. W. No. 3 was 
also allowed by the Sessions Judge in chief 
examination to depose that he examined 
P. W. No. 16 who denied having gone with 
the accused. This again was elicited before 
P. W. No. 16 had been put into the witness- 
box. When he did go into the witness- 
box, he did not corroborate what the Police 
Officer had stated. P. W. Nos. 4 and 5 are 
examined only to corroborate the statement 
of P. W. Nos. 2 and 3 that the accused's 
daughter and son-in-law denied the dacoity. 


P. W. No.5 added that they were saying. 


that: the accused was slippered. 

The Sessions Judge has in his reasons 
for conviction strongly relied on his conclu- 
sion that ‘*three persons whom the accused 
stated as having been eye-witnesses to the 
‘dacoity denied all knowledge of it before 
the Police Officers”. As pointed out already, 
two of these when examined in Court, 
supported the accused and the third; his 
‘daughter, was not examined by the prose- 
‘cution atdll. As the Sessions Judge has 
thus used as substantive evidence against 
the accused statements of ‘witresses made 
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to the Police in the course of the Police 

investigation, when these witnesses have 
either ‘not been examined by the prosecu- 
tion at all at the trial or have denied in — 
their evidence at the trial that they made 

such statement at all, the legal question 
arises whether these statements taken in the 
course ofthe Police investigation are ad- 
missible for such a purpose. 

It is necessary first of all to consider 
whether the learned ‘Sessions Judge's 
ruling that s. 162 of the Cr. P. O. as 
amended.is notan absolute bar to their 
admission is correct. These are oral 
statements taken from witnesses in the 
The old 
s. 162, Or. P. C., was not an absolute bar 
to the admissibility (for certain definite 
purposes) of such oral statements. It has 
first to be considered whether the amended 
s. 162 is sucha bar, i. e., whether it pro- 
hibits the ‘use’ of such oral statements 
for any purpose at: an inquiry or trial, 
I do not think it does, or that it goes any 
further in that direction than the section 
before amendment did, i. e., the amended 
Section does not prohibit the use as evi- 
dence (for any purposes admissible under . 
the Indian Evidence Act) ofsuch oral state- 
ments. It may be answered that the words 
“such statement” in s. 162 (1) are vague 
enough to include oral as well as written 
statements, but I think the whole design 
of the section implies otherwise. Both the 
provisos clearly apply only to written 
statements, so that if oral statements are 
wholly excluded from use by the first para. 
of the section the provisos do not affect 
that total exclusion. It would follow that 
on such a reading of the’section, an accused 
person would be prohibited from using in 
his. favour oral statements favourable to 
himself, made in the course of Police In- 
vestigation. I cannot reasonably suppose 
that the section was designed for such a 
purpose. When the section uses the phrase 
“such” statement” I am clear that “such” ' 
means “if reduced into writing.” There 
are other indications to my mind that 
this must be so. Theold s. 162 had no- ' 
thing todo with statements not reduced to 
writing and was designed to prevent, 
entries in Police diaries from being used 
against an accused person. If the scope 
of the new section was to be so much wider 
than the old as to include any statement 
not reduced to writing, I should have ex: 
pected, considering the voluminous cuase-law 


` [86 1. 0. 1925) ` 


that has endeavoured to interpret the old 
section [sea e. g., Emperor v, Nilakanta (1); 
Muthukümarasami Pillia v. Emperor (2); 
Fanindra Nath Banerjee v. Emperor (3); 
Emperor v. Hanmaraddi Ramaraddi (4)] 
that the new section, if it was to cover oral 
statements also, would have unequivocally 
stated so.) 

Again, the 2nd proviso, uses the same 
words “such statement” to mean only a 
written record, as it is dealing with the 
copy ofa written record to be furnished 
to the accused, and obviously implies that 
there is a statement on the record which 
the Court may first examine for itself be- 
fore the accused is allowed to look at it. 
The proviso is meaningless if “such state- 
ment” means “oral statement,” 

. Again, ifs. 162 had been designed now 
to prohibit the use of oral statements made 
to the Police Officers in the course of Police 


investigation, I should have expected an 


amendment of s. 27, Indian Evidence Act. 
That section has always been read as ‘a 
‘proviso to both ss. 25 and 26. But 
if the above suggested reading of s. 162 
is correct, clearly s. 27 can no longer have 
any application to s. 25, and s. 27 ought, 
therefore, in view of the case law on “the 
‘subject, to have been amended by making 
it clear that it no longer applied to s. 25. 
I do not think this argument is met by 
saying that s. 27 will still allow oral state- 
ments ‘of the nature contemplated by it to 
be proved but s. 162, Cr. P. C., will forbid 
them being used against the accused. There 
is no point in proving a fact unless- it 
can be used after proof, and to allow facts 
against accused to be proved which can- 
not be used against him would be a pro- 
cedure so fraught with danger to an ac- 
cused person, especially i in a trial by Jury, 
- thatI cannot imagine the Legislature coun- 
tenancing it in any way 

I conclude, horenia, that the applica- 
tion of thenew s. 162 is confined, as that 
of the old one was, to the written record, 
that the new section was designed to con- 
fer on an accused person a legal 3 right which 
. the old section did not give, of having a copy 


(1) 14 Ind. Cas. 849; 35 M. 247; (1912) M. w N. 
20), 13 Or. L. J. 305; 23 M. Ld. 499; uM. LT 


rog 
(2) 14 Ind. Cas. 
(gia) M. W. N. 549; 12 M. L T. 1. 
"o 1 Ind. Gas. Au 36 C. 281; 9 O: L. J, 199; 5 
L. T. 97: 0. W. N. 197; 9 Or, L. J. 4 
pS 28 Ind, Ge, 138; 39 B. 58; 16 Bom. sie R. 603; 
E 15 Or, L. J. 890, 
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of such written statement for the purpose 
of using it to contradict the witness, and 
that,- as regards proof and use of oral 
statements, the law is unaltered and is as 
it was before. -All oral statements which 
were previously admissible under the Indian 
Evidence Act, the use of which was not 
prohibited by the Or. P. O. are still ad- 
missible and may be used. 

The learned Sessions Judge was,-there- 
fore, in my view, correct, in holding that 
the amended s 162, Cr. P. C., was not a bar 
to the admissibility of these statments. 
But it appears to me that they are not 
admissible under the Indian Evidence Act 
at all, a point to which the learned Judge 
has not directed his attention. They are 
not admissible under s: 157, Indian Evi- 
dence Act, as they do not corroborate any 
evidence given by the accused's daughter 
or by P.W. Nos.16 and 17 before the Try- 
ing Court, or any evidence given by~ these 
witnesses outside the Trying Court, but 
‘filed by the Trying Court as evidence at 
the trial. Section 157, Indian Evidence Act, 
clearly says that the testimony to be cor- 


- řoborated must be testimony at the trials. 


See also Emperor v. Akbar Badu (5). The 
Public Prosecutor argues that the state- 
ments are admissible as part of the res 
_ geste under ss. 6 and 7 of the Indian Evi- 
dence Act, but I am not prepared to accede 
to this contention. - The offence in this 
trial is filing a false complaint, What 
happened at the subsequent Police investi- 
gation of the complaint forms no part of 
the res geste. That investigation is an 
occurrence separate in time and place from 
the crime itself, andthe remarks of wit- 
‘nesses at the investigation are not remarks 
occasioned by the crime and springing 
spontaneously out of it, but remarks made 
in answer to Police enquiries, which may 
be made long after the crime. If the in- 
vestigation had never been made, the re- 
marks would never have heen made either. 
All these statements by witnesses in the 
course of the Police investigation, therefore, 
are neither spontaneous’ nor simultaneous in 
time and place with the crime. Different 
considerations would arise if the statements 
had been made at or about the time and 
place of the crime, as far example, if when 
the accused made his complaint, his daugh- 
ter and son-in-law had been present and 
had then volunteered the infarmation that 
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the complaint was a false one. Iam satis- 
fled, therefore; that the Indian Evidence Act 
does not permit these statements to be 
proved or used as evidence against the 
accused, 

I am quite clear on general principles 
also that these statements are not ad- 
missible as substantive evidence for the 
prosecution against the accused. If 
this case can be proved by the state- 
ments of the Police Officers that other 
people ata Police investigation told them 


that there was no dacoity, it would be equal-- 


ly open in another case to prove by. similar 
statements that there was a dacoity, or any 
other fact necessary for conviction. Such a 
procedure, I am quite clear, is unwarrant- 
ed either by the Indian Evidence Act or 
the Cr. P: C. The fact that this is a case of 
a false complaint does not, to my mind, 
alter the general principle that criminal 
cases cannot. be proved by re-producing the 


contents of the note book ofan Investigating 


Police Officer. 


Tam satisfied, therefore, that these state- 
ments were ‘wrongly admitted in evidence 
against the accused. As I have already 
pointed out, if they are excluded, we are 
left only with the self-interested statements 
of the original accused inthe complaint 
which are hardly a strong enough basis for 
a conviction. I would, therefore, reverse the 
_ conviction and sentence passed. on the 
accused and direct him to be set at liberty, 
and his bail bond cancelled. 


Madhavan Nair, J.—I have had the 
advantage of reading the judgment just 
now delivered by my learned brother.: As 


I agree with that judgment, I propose to deal’ 


with the facts and the lawarising in the case 
only .very briefly. 

The accused has been convicted by the 
learned Sessions Judge of Cuddapah for 
the offence of preferring false charge of 
dacoity under. s. 211 of the Indian Penal 
Code,and has been sentenced by him to 
suffer rigorous imprisonment for two years. 
. The accused made a complaint (Hx. A) 
that, while he was proceeding on the Ist of 
June 1923 from Obulampet to Vontimitta 
Railway Station accompanied by his dau- 
ghter, son-in-law and a servant, six persons 


assaulted him and carried away the bundle - 


of cloths and jewels kept in the custody of 
his servant, As this complaint was on 
. investigation found to be false, the case out 
of which this appeal arises, was. launched 
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against him under s. 21], Indian Penal 
Code. A 

It seems tome that the falsity of the com- 
plaint made by the accused depends mainly. 
upon the evidence of P. W. Nos. 2 to 5. 
P. W. Nos. 7 to 11 are the persons said to 
have taken partin the dacoity. All of them 
state that they were absent from the village 
at the time of the occurrence, P. W. 
Nos. 12 and 13 seek to prove the plea of 
alibi ‘set up by P. W. No. ll. I agree 
with my learned brother in holding that 
it is very-doubtful if P. W. No. llis the 
man named in Ex. A. P. W. Nos. 16 and 17, 
the servant and the son-in-law of the accus- 
ed, stated before the Sessions Judge that 
there was adacoity and that the accused was 
beaten; and the Public Prosecutor was. 
permitted to treat them as hostile witnes- 
ses andcross-examine them. In this con- 
nection I may point out that the accus- 
ed's daughter has not been examined at the 
trial. ; 

The evidence of P. W. Nos. 2 to 5is to the 
following effect ; P. W. No. 2 the Head Con-: 
stable, who investigated the dacoity case, 
stated that he examined tke accused's dau- 
ghter and son-in-law and that they told 
him that the alleged dacoity never took 
place, that they did not lose any jewels‘ 
or clothes and that they did not accompany 
the accused to Vontimitta. P. W. No. 3, 
the Circle Inspector, who also carried on the 
investigation of the case, stated that the 
daughter and the’ son-in-law of the 
accused told him that no dacoity took place, 
P. W. Nos. 4 and 5 were examined to corro- 
borate the evidence of P. W. Nos. 2 and 3 
that the accused's son-in-law and daughter 
stated that there was no dacoity.. As already 
pointed out P. W, Nos. 17 and 16, the son-in 
law and the servant of the accused, did 
not corroborate what the Police Officers 
stated. . 

It has been argued by the learned Coun-. 
sel for the appellant (1) that the evidence 
of P. W. Nos. 2 and 3-as regards what they 
were told at the investigation by the daugh- 
ter, the son-in-law and the servant of the 
accused should not have been admitted, in 
view of the provisions of the amended 
s. 162 of the Cr. P. O. and (2) that, even, 


‘ifs. 162 is nóta barto- the admissibility 


of their evidence, the learned Sessions 
Judge should have excluded the state- 
ments as inadmissible under the provisions 
of the Indian Evidence Act. The first 
objestion was overruled by the learned 
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‘Bessions Judge and the second was not con- 
sidered by ‘him. : ; 


The evidence of P. W. Nos: 2 and 3 


‘consists of statements made to the Police , 


"by witnesses examined in the course of 
the investigation of the case. Section 162 


‘of the Cr, P. O. before its amendment had. 


nothing to do with statements not reduced 
to writing; the section did not prohibit 


“the use of such statements” as evidence . 


for any purpose admissible under the 
Indian Evidence Act. I think, even 


after the amendment, the application of ° 


the section should be considered to be 
limited to the use of statements reduced. 
to writing as under the old section. If 
this interpretation is not accepted it 
would mean that the Legislature, by amend- 
ing s. 162 of the Cr. P. ©. has virtually 
repealed s. 27 of the Indian Evidence Act. 
As, in my opinion, such a result would 
never have been contemplated by the Legis- 
- lature, I hold that the amended -s. 162, Cr. 
P. ©., isnota bar to the admissibility of 
statements made to P., W. Nos. 2 and 3 by 
ne ee daughter and P. W. Nos, 16 
. an ‘ ‘ 


Though s. 162, Or. P. C. does not prohibit 


the use of the oral statements in question, 
it seéms to me that the statements are not 
admissible in evidence under the Indian 
Evidence Act, It has not been argued that 
these statements areadmissible unders. 157 
of the Indian Evidence Act as these do not 


corroborate the statement of the accused's’ 


daughter and the evidence of P. W. Nos. 16 
and 17‘ given at the trial, but what is çon- 
tended for by the learned Public Prosecutor 
is this, that these statements are admissible 
as part of the res gestæ under ss. 6 or 7 of the 
Indian Evidence Act. It will be observed 
that these statements were made to P. W. 
Nos. 2 and 3 during the Police investiga- 
tion of the case. They were made long after 
thé commission of the offence, viz., (1) the 
filing of the alleged false complaint. As 
the statements in question are not the neces- 
sary incidents of the offence itself and are 
not immediately associated with it, I do not 
think it can be said that they form part of 
the res geste. I have, therefore, come to 
the conclusion that these statements can- 
not be proved or used as substantive evi- 
dence to support the charge brought against 
the accused. - 

As the other evidence in the case is not 
.of any value, I allow thé appeal and set 
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upon the appellant. The bail bond of ‘the 
accused will be cancelled. 
V.N. V, ; f 


Z. K, Appeal allowed. 


CALCUTTA HIGH COURT. 
CRIMINAL Revision NO," 585 or 1924 
ee October 25, 1924.. 
Present:-—Mr. Justice Suhrawardy and 
Mr. Justice Mukerji 
. GUNANANDA DHONE—- PETITIONER 
- versus 
Lala SANTI PRAKASH NANDY— 
i OPPOSITE PARTY. | 
Criminal Procedure Code (Act V of 1898), ss. 177, 
179, 181—Penal Code (Act XLV of 1860), s. 405— 
Criminal breach of trust—Agreement to render accounts 
at particular place—Offence, whether can be tried 
at that place. = 
Criminal breach of trust is not an offence which 
counts as one of its factors, the loss which is the 


“consequence of the act. Lis the act itself which in 


law amounts to the offence. [p. 214, col. 2.] 

Section 179 of the Cr. P-O. has no application to 
a case of criminal breach of trust. The rule appli- 
cable to such a case is to be found ins. 177 of the 
Code which lays down the general law and which 
again has been repeated in and madea part of tho 
special provisions contained in s. 181, sub-s. (2), of the 
Code. [ibzd.] 

In a case of criminal breach of trust if the pro- 

perty which forms the subject-matter of the offence 
or any part of it was received by the accused at a 
particular place, the Court having local jurisdiction 
over the place will have jurisdiction to deal with the 
offence; so also as to the place where the: property 
or any part of it was retained by the accused. The 
Court. within the local limits of whose jurisdiction 
the offence was committed will also have jurisdiction 
to try it. [p. 215, col. 1.] 
+ The offence of criminal breach of trust is complete 
when there is dishonest misappropriation or conver- 
sion to one own use or when there is dishonest 
use or “disposal in violation of any direction of law 
prescribing: the mode in which the trust is to be 
discharged or of any local contract, express or implied, 
which the accused has made touching the discharge 
of the trust, or when the accused wilfully suffers 
another person to do so. [ibid.] 

The place where the offegce of criminal breach of 
trusts is committed is Where there has been misap- 
propriation or conversion or user or disposal of the 
property or where the accused wilfully suffers ay 
other person to use or dispose of the property. [ibid.} 

Tf there isa contract that the accused ia to render 
the accounts ata particular place and fails to do so 


. as a result of his criminal act in respect of the 


money, he can he said to have dishonestly used the 
money at that place as well in violation of the 
express .conttact which he had méde touching the 
discharge of the trust by which he came by the money 
and sọ commilsean offence-of criminal breach of trust 


214 


. at that place also and £ Court within the local limits 


of whose jurisdiction that place is situated may en- 
quire into and try the.offenca under the provisions of 
s, 181 sub-s. (2) of the Cr. P. CO. [p. 216, col. 2.] 

(Case-law discussed.) h 

Criminal revision against an order of 
the Sessions Judge, Burdwan, dated the 
8th July 1924, setting aside that of the 
Magistrate, Second Class, Burdwan, dated 
the 23rd May 1924. : 

Babu Probodh Chandra Chatterjee, for the 
Petitioner. = : 

Mr. K. N. Chaudhuri and Bahu Bankim 


` 


Chandra Mukerji, for the Opposite Party,- 


JUDGMENT. 

Mukerji, J.—Section 177, Cr. P. O., lays 
down the general lawas to the venue of 
an enquiry or trial: it says that every 
offence shall ordinarily be enquired into 
and tried by a Court within the local 
limits of whose jurisdiction it was com- 
mitted. Section 179, Cr. P. C.,lays down that 
when a person. is accused of the commission 
of any offence by reason of anything 
which has been done, and of any conse- 
quence which has ensued, such offence 
may be enquired into or tried by a Court 
within the local limits of whose jurisdic- 
tion any such thing has been done or any 
such consequence has ensued. Section 181 
sub-s. (2) says that the offence of criminal 
misappropriation or of criminal breach of 
trust may be enquired into or tried bya 
Court within the local limit of whose juris- 
diction any part of the property which is the 


subject of the offence was received or re-- 


tained: by the accused 
was committed. 
In the case of Simhachalam v. Rati Kanta 


person or the offence 


Laha (1) it was held by this Court, on a. 


careful review of the decisions of the 
different High Courts in this country, that 
the jurisdiction of. a Court to try an 
offence of criminal misappropriation or 
breach of trust is governed by s, 181 sub- 
s. (2) and not s. 179 of the Or. P. C., and 


“that loss, though a normal result, is not 


an ingredient of the offence of criminal 
misappropriation or breach of trust and 


` not, therefore, a censequence within the 


meaning of 5.179. Ina later case, namely, 
that of Abdul Latif Yusuff v. Abu Moham- 
med Kasim (2), in which a firm carrying 
on business in Calcutta employed the 
accused as agent at Singapore and prose- 


(1) 41 Ind. Cas. 138; 44 ©. 912; 25 C. L. J. 451; 21 
TPN a Cr. L. J. 762. ` i 

. Cas. 241; 26 C. W.N, 175;7(1922) A. I. 
R. (0) 46; 24 Or. L. J, 113, a R 
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cuted him in Calcutta for criminal breach 
of trust in respect of monjes received at 
Singapore for which he was to render 
accounts in Caleutta, it was held by this 
Court that the Court in Calcutta had 
jurisdiction to deal with the offence. To 
this later decision one of the Judges in 


‘the earliar case referred to above was also 


a party. This later decision professed to 
distinguish the case of Simhachalam v. 
Emperor (1) in these words: “ But here 
the further case of the prosecution was 
that for all monies received the accused 
was to account at Calcutta. Thus, the 
decision directly in point is that in Colville 
v. Kristo Kishore (8). Follawing that de- 
cision, we must hold that on the allega- 
tions made the Courtsin Calcutta have 
jurisdiction.” : | 

In the present case the Trial Court was 
of opinion thatit had no jurisdiction in 
view of the decision in the case of Simha- 
chalam v. Emperor (1), and in that view it 
discharged the accused on the ground that 
the offence was triable in Calcutta and not 
at Burdwan; while the learned Sessions. 
Judge on an. -application made to him 
against the said order of discharge held 
that the Court at Burdwan had jurisdic- 
tion as well in view of the decision in the 
case of Abdul Latif Yusuff v. Abu Mahamad 
Kasim (2). i : 

Before proceeding to examine the facts 
of the present case it is perhaps desirable 
to discuss the effect of the said two deci- 
sions and to find- out the principles on 
which to proceed in order to ascertain 
what is the true rule applicable to a 
ease of criminal breach of trust which the 
offence charged in the present case amounts 
to. : 
Criminal breach of trust is not an 
offence which counts as one of its factors, 
the loss that is the consequence of the 
act. It is the act itself, which, in law, 
amounts to the offence. Jam, therefore, in 
entire accord with the decision in the case 
of Simhachalam .v. Emperor (1) and am 
clearly of opinion that s. 179, Cr. P. O., has 
no application to a case of criminal breach 
of trust. The rule is to be found in s., 177, 
Cr. P. C., which lays down the general law 
and which again has been repeated in and 
made a part of the special provisions 
contained ins. 181, sub-s. (2), Cr. P. O. ` 


(3) £6 O. 746; 3 O, W. N, 598; 13 Ind, Dec. (N, 8.) 
1077, : 


(86 I. o. 1995] - 


_ According to the last mentioned provision 
of the law, an offence of criminal breach 
of trust may be enquired into or tried in 
a Court within the local limits of whose 
Jurisdiction, (a) any part of the property 
which forms the subject ‘of the offence was 
received or (b) retained by the accused person 
or (c) the offence was committed, It will 
be seen that the last part of the sub-section 
only: repeats s. 177 which is. the general law 
and in view of the provisions contained in 
. 8. .177-the last part of s. 181, sub-s. (2) 
seems to be superfluous. The above three 
considerations, therefore, in my opinion, 
determine the forum in réspect of an 
offence of criminal breach of: trust; and 
they, in my opinion, are the only matters to 
be considered in this connection. 
It is clear, therefore, that if the property 
which forms the subject-matter of the 
offence cr any part of it was received by 
the accused at a particular place, the 
Court having local jurisdiction over -the 
place will have jurisdiction to deal_ with 
the. offence ; so also as to the place where 
the property or any part of it was retained 
by the accused. The Court within the 
local limits of whose jurisdiction the offence 
i ‘committed. will also have jurisdic- 
ion. NY - 
Now, where is an offence of criminal 
breach of trust committed ? To determine 
this we have to examine the provisions of 
.8, 405 of the Indian Penal Code which 
~- defines the offence. Th 
when there is dishonest misappropriation or 
conversion to one’s own use or when there is 
dishonest use or disposal in violation of 
any direction of law préscribing the mode 
in which the trust isto be discharged or of 
any legal contract, express’ or implied, 
which the accused has made touching the 
discharge of the trust, or when the accused 
wilfully suffers any other person to do so. 
The place where the offence is committed 
is where there has been misappropriation 
or conversion or user or disposal of the pro- 
perty or where the accused wilfully suffers 
any other person to use. or dispose of the 
property. In some cases, no doubt, the 
place where these acts are committed can 
‘easily be ascertained ; while ‘in by far a 
large. majority of cases- the dishonest 
intention of the accused is only patent on 
his failure to discharge the trust in accord- 
ance with the directions of law or some 
legal contract, express or implied. It is true 
thatit may sometimes happen that long 


The offence is complete , 


| GUNANANDA DHONN V, SANTI PRABASH NANDY, 


215 


before the time fixed-for the accounting 
or payment the actual misappropriation has 
taken place, and the offence.was complete 
at that-point of time, but the prosecutor 
remains ignorant of it until such time as 
he finds that the accused fails to pay or 
to account. Indeed this must be so in 
many. cases for the offence necessarily 
involves secrecy and the exact manner, 
point of time or place where the misappro- 
priation, conversion, use, disposal or suffer- 
ance takes place remains more often than 
not, a matter within the special knowledge 
of the accused himself.’ In this class of 
cases, the overt act of the accused showing 
his dishonesty is essentially necessary to be 
proved to establish the offence, and till the 
time arrives when that act is done it 
cannot” be said with certainty that the 
offence was committed. A very common 
case of this kind is where the accused 
received the money for the prosecutor and 
fails to account for it. Mere retention of 
the money would not necessarily raise a 
presumption of dishonest intention, but 
it is only a step in that direction. If 


“there is by law or contract a special place 


assigned for the keeping of the money, the 
fact that it was not kept there may be some 
evidence of. its dishonest use. But where 
no time is fixed for the payment of the 


. money or where no place is assigned for 


the keeping thereof, the accused cannot be 
said to have committed the offence of 
criminal breach of trust for merely mixing 
the trust money with his own and us- 
ing the funds promiscuously, for he is 
not necessarily ‘bound to ear-mark the 
identical coins or notes. In the case of 
Lanier v. Rex. (4) the Judicial Com- 
mittee of the Privy Council very clearly 
pointed out the distinction in these words : 
“The mixture of the funds of another 
with one’s own funds may be in many 
cases natural and proper, in other cases 
convenient but irregular, and in the third, 
both irregular and criminal. The distinc- 
tions between these cases require to be 
treated with the, greatest judicial care, so 
as, while preserving* the amplest civil 
responsibility, to prevent the third or 
criminal category from being extended to 
mistaken though convenient acts,” Overt 
acts that are necessary to be proved in such 
cases may be of various kinds, e. g., reten- 
tion for such a length of time as would 

A. C. 221 at p. 228: 83 Led. 
hiai Dor 0.0. 53; 30 TL. R. 53. 

. 
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Justify the inference that the accused did 
not intend to pay at all, failure to credit the 
receipts in the books, rendering a false 
account, failure to account, failure to.pay 
-in the money in accordance with the terms 
of the contract, and so on. Mr. Chatterjee 
has contended that these overt acts are but 
evidence of the fact that the offence of 
‘criminal breach of trust has already been 
committe¢ by the accused, and from 
these acts his dishonesty may very well be 
inferred, but that these acts are not 
essential ingredients of the offence itself 
which must have been complete before 
the acts are done. There is, in my opinion, 
considerable force in this contention ; but 
at the same time, looking to the words of 
s. 405, Indian Penal Code, I am disposed to 
take the view that if there is a contract 
that the accused is to render accounts at 
a particular place and fails to do so asa 
result of his criminal act in respect of 
the money, he can, without unduly strain- 
ing the language of the section, be said 
- to’ dishonestly use the money, at that 
_ place as well, in violation.of the express 
contract which he has made touching the 
discharge of the trust by which he came by 
the money, and so commits the offence of 
criminal breach of trust at that place also. 

Mr. Chatterjee has drawn our attention 
to the English Law on the subject and has 
algo relied upon the decision in the case 
of Abdul Latif Yusuff v. Abu Mahamad 
Kassim (2) referred to above. The Common 
Law rule is that the proper venue for the 
trial of a crime is the area of jurisdiction 
in which the place is where a crime was 
committed. If the crime is an act of 
omission the place where the crime is 
committed is the place where the act which 
is omitted ought to have been done: 
R. v Milner (5). Soin the case of an act 
of commission, such as embezzlement, when 
there is no evidence of embezzlement ex- 
cept non-accounting, the venue may be laid 
in the place where the non-accounting oc- 
curred; but this does not apply where 
there is distinct evidence of misappropria- 
tion elsewhere, for then the offence is triable 
in either place: R. v. Davison and Gardon 
(6) per Alderson, B., at page 162. It is 
interesting to ‘note that the conclusion 
derived from a consideration of the Indian 
Statute as discussed above, go the same 
. way. As for the decision in the case of 
(5) (1846) 2 Uar. and Kir. 310. 

(6) (1855) 7 Oox O, O. 158. - 4? 
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Kassim (2), it would be apparent from what 
has been stated above that l agree in the 
principle which that decision purports to lay 
down. I desire, however to say with all 
deference to the learned Judges who decided 
that case that Iam unable to agree in the 
reasons they have given for their decision. 
The decision purports to follow the case of 
Colville v. Kristo Kishore (8) which, so 
specifically pointed out in the case of 
Simhachalam v. Emperor (1), has no appli- 
ation to a case ofcriminal breach of trust, 
as the case related to one of cheating. Mr. 
Chatterjee has referred to a passage at 
page 747* ofthe report as laying : down 
certain general principles. I am unable to 
read that passage as applying to any but 
an offence of cheating and to read into it 
a meaning that would apply to an offence 
of criminal breach of trust. - 

My conclusion, therefore, is that where the 
accused is under a liability to render 
accounts ata particular place and fails to 
do so by reason of having committed an 
offence of criminal breach of trust which is 
alleged against him, the Court within the 
local limits of whose jurisdiction that place 
is situate, may enquire into and try the ~ 
offence under the provisions of s. 181 sub-s. 
(2), Or. P. ©. 

In the present case, leaving out of 
account the variations which appear in the 
petition of complaint, the examination of 
the complainant on oath and the evidence 
adduced’in the case, which may, if at all, 
affect the merits of the case and not the 
question of jurisdiction, the prosecution 
story seems to be that the complainant 
entrusted the articles to theaccused in Cal- 
cutta, giving him instructions to sell them 
if he obtained fair price for them and to 
remit the. amount to Madhupur where the 
complainant had gone, and also to adjust 
the account at Burdwan on complainant's 
return to that place, that the accused sold 
the articles in Calcutta, remitted a part 
of the sale proceeds to Madhupur, and when 
thatime came for adjusting the accounts 
submitted false account instead of paying 
in the balance of the sale proceeds. The 
charge against the accused that he com- 
mitted criminal breach of trust in respec 
of the balance of the sale proceeds. ; 

Applying the principles laid down above 
to the facts of the’ present case, I am of 
opinion that the learned Magistrate was 
~*Page of 26 O,—[Ed] 


` 


_ [86 1. 0. 1925) 
wrong in holding that he had ‘no jurisdic- 
tion and in discharging the accused on that 
ground, and that the order of the learned 
Bessions Judge setting aside the said order 
of discharj,e and directing a further en- 
quiry into the matter is a proper one. 

The Rule is accordingly discharged. 


Suhrawardy, J.—I agree. 
-Z X, ; - Rule discharged. 


vt 


LAHORE HIGH COURT. 
CRIMINAL Prrition No. 1351 or 1924 
December 23, 1924, : 

. Present:—Mr. Justice Zafar Ali. 
NANWAN-—Convict—PeritIonER 
VeETEUS 

EMPEROR-—RESPONDENT. __ 

Punjab Excise Act (I of 1914); s. 61 (D (a)—Unlaw- 
ful possession of cocaine—Presence of visitors in house, 
effect of. 

Accused and thre other persons were found sitting 
round a fair quantity of cocaine in a house. The 
cocaine as well asa pair of scissors and paper was 
lying on tha ground before them. Accused was the 
lessee of the house and was living in if at the time, 
while the other persons were not inmates of thé 
“house: ` 7 
Held, that the accused alone was, under the circum- 
stances, in possession of the cocaine and was, there- 


fore, guilty of an offence under s. 61 (1) (a) ofthe ` 


Punjab Excise Act. 

Alia v. Emperor; 77 Ind. Cas: 447; (1923) A. IR. 
(L) 513; 25 Or. L. J. 399, distinguished. cage 

- Petition, under s, 439, Cr. P. O., for re-- 
vision of the order of -the Sessions Judge, 
Delhi, dated the 22nd July 1924, affirming 


that of the Additional District Magistrate, 


Delhi, dated the 24th June 1924. 
Mr. G. S. Salariya, for the Petitioner. 
Mr. C. H. Carden Noad, Assistant Legal 
Remembrancer and Mr. D. C.. Rali, for 
the: Government Advocate, for the Re- 
spondent. 


JUDGMENT .—lIt is nét denied that the 
petitioner and three other persons were found 
"sitting round a fair’ quantity of cocaine 

‘ina house.” The :cocaine‘as well as pair’ 
of scissors and paper was lying on the 
‘ground before them. Oneof the three. 
‘persons, t. ¢., Ram Gopal was not an inmate 
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“ The house had been leased to the peti- 


~ tioner and there can be no doubt that he 


was in possession of the house and was liv- 
ing in it. Presumably, therefore, the cocdine 
was in his possession .and he was probably 
making packets of it to be sold or delivered 
to Ram Gopal or anybody else. 

Alia v.. Emperor (1) is not in point 
because in that case the house in which a 
chhavi was found was in the joint possession 
of two men and, therefore, it could not be 
said which of them was in possession of the 
chhavt. ee A 

I, therefore, find no ground for interfer- 
ence. As the petitioner had a previous con- 
viction, the sentence is not excessive. 1 
dismiss the petition. ; 

ae Petition dismissed. 


Z. K. i 
- (1) 77 Ind. Css, 447; (1923) A. I, R. (lu) 513; 25 Cr 
L. J. 399. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No, 930 oF 1924. 
December 18, 1924, 
Present:—Mr, Justice Walsh and 
- Mr. Justice Sulaiman. 
_EMPEROR—Prosecuror 
ae versus 
SITAL PRASAD—Accusgp—-REsPonDENT. 
Excise Act (IV of 1910), s. 71—Adulteration 
by licensee’s son—Licensee, whether liable—Burden of 


proof. i 
Section 71 of the Excise Act places the burden 


- upon the license-holder, for any offence wilfully com- 


“of the house and the remaining two Gobinda ` 


‘and Musammat Mohan: Devi had come from 
` Bareilly. Under these circumstances it 
could not be said that any one of these 
three persons was in 
or of the cocaine, 


possession’ of the house ` 


mitted by any person in his employ and acting on 
his behalf, of establishing that he took all due and 
reasonable precaution to prevent the commission of 
the offence. Unless he establishes that, he is liable 
to conviction as though he had done it himself. 
-~ Criminal appeal by the Local Govern- 
ment from an order of the Sessions Judge, 
Saharanpur, dated the 30th July 1924. 
The Government Advocate, for the Crown. 
Mr. C. Ross Alston, for the Accused. 
JUDGMENT.—We must allow this 
appéal on the ground that the provisions of 
s. 71 of the Excise Act have been entirely 
ignored. The charge was one of adultera- 
tion under s..64 for having committed a 
breach of one of the conditions of the license, 
namely, the condition that prohibits the 
sale of adulterated liquor.. The charge 
was established by showing that the son had 
done it, and that the licensee was absent at 
the time. But the Magistrate convicted on 
e 
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the ground that the father was aware of the 
conduct of his son. The learned Sessions 
Judge.has acquitted the licensee following 
the decision in the case of Ram Das v. 
Emperor (1), on the word “wilfully” used in 
8.64. Thatcase contains no reference to 
8, 71, and s. 71 places the burden upon the 
license-holder, for any offence wilfully com- 
‘mitted by any person in his employ and 
acting on, his behalf, of establishing that he 
took all due and reasonable precaution to 
prevent the commission of the offence. 


Unless he establishes that, he is liable to | 


conviction as though he had done it him- 
self. No attempt of that kind was made by 
the defence, and, therefore, the ground upon 
which the learned Judge has allowed the 


appeal is not established -and the appeal” 


must be allowed and the order of the Magis- 
trate restored. 
There was a further charge with regard 
- to selling in breach of his license by charg- 
ing an excessive price. We think the Magis- 
trate was right about this. The learned 
Judge does not appear to have said much 
about this. For the reasons given-in the 
case of Emperor v. Kishen Chand, 
Government Appeal No. 929 of 1924, 
decided to-day, we think that the Magis- 
trate was right in this case also. But in 
restoring his order we reduce the penalty 
- for selling at an excessive price. 
him Re. 1 and reduce the fine for breach of 
rule 6 to Rs. 149, the result being that he 
will pay Rs,.150 in all. f 
TK, S.D. 
(1) 46 Ind. Cas. 302; 16 A.L. J. 
718, 40 A. 563, : 


Appeal allowed. 
474; 19 Or. L.J. 
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LAHORE HIGH COURT. 
CRIMINAL Petition No. 1366 or 1924. 
December 21, 1924: _ 
Present:—Mr.:Justice Harrison. 
IMAM DIN—Convict—PETITIoNnEr | 
versus 
 EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 97, 100—Right 
of private defence of body, extent of—Attack by stick 
—Death caused by lathi blow in defence—Offence. . 

In the heat of the moment and while defending one- 
self from a man armed with a stick, it is practically 
impossible to calculate with accuracy the exact force 
which one is entitled to employ-in self-défence. 

Accused insttlted the deceased and the} deceased 


struck him with a stick, Accused retaliated by ` 
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striking deceased on the head with a lathi, fractured ` 
his skull and killed him: 

Held, that the accused had acted in the exercisé 
of the right of private deffence and could not be held 
to have exceeded that right. 

Petition, unders. 439, Cr. P. C., for revision 
of an order of the Sessions Judge, Gujran- 
wala, dated the lst August 1924, modifying 
that of the Magistrate, First Class, Gujran- 
wala, dated the 2ist June 1924. 

Mr. Badr-ud-Din Qureshi, for the Peti- 
tioner. 

Mr. O’Connor, for the Government. 7 

JUDGMENT.—Thé finding of the: 
Sessions Judge in this case is that a fight 
in which three men were taking part on 
each side one Dad struck one Imam Din 
who had insulted him. Imam Din retaliat- 
ed by striking him on the head with a 
lathi, fractured his skull and killed him, 
The judgment runs :—‘“Under ther circum- 
stances of this case Imam Din is not entitled 
to claim the benefit ofthe right of private 
defence (1) because from the eivdence of 
Guranditta and Buta it is clear that the 
accused abused the deceased and his 
brothers and thus gave them provocation; 
(2) because Imam Din clearly exceeded the 


‘right of private defence in inflicting fatal 


injuries on Dad.” Asto (1), if the blow 
struck did not justify Imam Din in retaliat- 
ing with a heavier blow, how much less-did 
the abuse justify the striking of the first 
blow. As to (2), in these cases it is easy to. 


-lose sight of the fact that in the heat of 


the moment, and while defending one-self 


- -from a man armed with a stick it is practi- 


cally impossible to ¢aleulate with accuracy 
the exact force which one is entitled to 
employ in self-defence, In cold- blood it is 
possible to say that a blow, which would 
have put out of action the right arm of the 
opponent, would have been quite sufficient 
to effect the desired object but in the 
middle of a fight it is practically impossible 


. to think this out and it may further 


be extremely difficult to make certain of 
only hitting a man onthe right arm when 
he is moving about and presumably trying 


“to get in another blow himself and delay 


may prove fatal. 

On the findings of the Sessions Judge I 
am of opinion that the right of private 
defence cannot be held to have been exceed- 
ed. I, therefore, accept the application for 
revision and acquit Imam Din. 

Z. K. Application accepted, 
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LAHORE HIGH COURT. 
CRIMINAL Revision No. 1311 oF 1924. ` 
‘ December 12, 1924. 
Present:—Justice Sir Henry 
Scott-Smith, Kr. 
BATAN SINGH AND OTHERS—PETITIONERS 
i versus > 


EMPEROR—RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 35, 64 
~—Statement by co-accused, whether admissible against 
other accused—Separate trials—Sentences, whether can 


< run concurrently. $ 
TA statement by one of several accused persons 
which is not in the nature of a confession and is not 
ka with the formalities prescribed in s. 164 of 

e 
the other accused in the case. - 
. Sentences passed in separate trials cannot he direct- 
ed to run concurrently. ; 

_ - Petition for revision under s. 439 of 
‘Cr. P.-C. of the order of the District Magis- 
trate, Sheikhupura, dated 3lst July 1924, 

Dr..Nand Lal, for the Petitioner. 
Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent, aw 


- JUDGMENT .—These are two applica- 
tions for revision from an order of the 
District Magistrate, Sheikhupura, dismiss- 
ing appeals from the order of a Second Class 
Magistrate convicting pétitionersof separate 

` offences under ss. 353 and 147 of the Indian 
Penal Code. The District Magistrate alter- 
ed the convictions to ones under as. 353 and 
342, read with s. 149, Indian Penal Code, 
-and directed that the sentences should run 

_ concurrently. The lower Appellate Court 

` pays in its judgment that the most im- 
portant witnesses are Khadam Hussain, 
Allah Mahi, Sajjan and Rajindar Singh, 
that both Khadam Hussain and Allah Mahi 
cannot identify any of their assailants 
except Batan Singh, but that Rajindar 
Singh gives the names of all the assailants 
and identifies them though he says that he 
has a little doubt about Waryam. The 
same: story is, according to the District 
-Magistrate, told by Sajjan. The judg- 
ment proceeds as follows :—“The case would 
have been rather difficult and complicated 
but for the statement of Batan Singh (one 
of the petitioners) who in a statement before 
Ch. Hussain Ali clearly says that all the 
appellants were present with him at the 
time of the occurrence. So my task has 
been made easier by his statement.” | 

. _ The District Magistrate has, therefore, 
based his finding, that all the petitioners 
were present and took part in the ceur- 
rence, largely upon the statement of Batan 
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219 


Singh petitioner which was made previous 
to the trial before another Magistrate. I 
have perused this statement and find that 
itis not a confession, inasmuch as Batan 


‘Singh did not there admit that he had com- 


mitted any offence. It was more in the 
nature of an exculpatory statement. More- 


-over, the procedure prescribed in s. 164 of 


the Cr. P. C., which should be followed 
prior to the recording of a confession was 
not followed in this case. The stutement 
of Batan Singh was, therefore, inadmissable 
in evidence against his co-accused, and the 
judgment of the learned District Magistrate 
is vitiated by the reception of this inadmis- 
sable evidence. There is, however, other 
evidence on the record upon which the 
appeals should have been decided. 

I accept the petition, set aside the orders 
of the District Magistrate and direct a 
re-hearing of the appeals. Under the cir- 
cumstances [ think it is advisable to trans- 
fer the appeals for hearing to another 
District, and I transfer them accordingly 
to the District Magistrate of Gujranwala. If 
there is any other Magistrate there em- 


-powered to hear the appeals from the 


orders of Secondand Third Class Magistrate, 
the District. Magistrate may send the appeals 
to bhim for decision. ; 

One other point requires to be noted. The 
trials ón the two charges purport to have 
béen separate, and if this was so, the sent- 
ences could not be made to run concur- 
rently. If the Appellate Court decides 


‘to maintain the convictions, it can, if so 


advised, reduce the sentence in each case 
instead of making them concurrent. Those 
petitioners who have been enlarged on bail 
will. remain on bail until the decision of 


the appeals. Batan Singh may also (be) 
released on the same bail as the other 
petitioners, f 

Z. K. | Petition accepted, 


- ALLAHABAD HIGH COURT. 
- CRIMINAL Rergrence No. 637 oF 1924. 
December 3, 1924. 
> Present :—Mr. Justice Mukerji. 
EMPEROR rurovusu BACHCHU LAL 
ia —APPLICANT 
VeETSUS 
JHAU LAL—Opprosire PARTY. 

Criminal Procedure Code (Act V of 1898), 8 138- 
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Obstruction, removal of, order directing—Particulars 
—Initial order, whether may be modified, 4 

An order under s. 133 of the Or. P. CG. directing 
the demolition of a portion of a structure must defi- 
nitely point out and mark off how much of the 
structure should be removed. 

Section 133 of the Cr. P. ©. contemplates that in 
suitable cases the order initially made may be modi- 
fied and the modified order may be allowed to stand, 


Criminal reference made by the Addi- 
tional Sessions Judge, Cawnpore, dated the 
25th October 1924. 


Mr. Shabd Saran, for the Applicant. 
Mr. A. P. Dube, for the Opposite Party. 


JUDGMENT.—This is a Reference by 
the learned Sessions Judge of Cawnpore, 
recommending that a certain order dated 
the 6th of September 1924, passed by a 
Magistrate of the First Class, making an 


‘order, under s. 133 of the Cr. P. C., absolute, 


may be set aside. 

It appears that one Bachchu Lal com- 
plained that the opposite party Jhau Lal 
had constructed a platform on a public 
thoroughfare and had thereby obstructed 
it.. The learned Magistrate issued a notice 
and on Jhau Lal appearing to show 
cause, took evidence and took into con- 
sideration the report made by a certain 
Deputy Magistrate and ordered that such 
portion of the platform as might be 
obstructing the highway should be re- 
moved. The learned Sessions Judge is of 
opinion that this order cannot stand, first, 
because itis too vague, andsecondly, because 
the learned Magistrate placed reliance 
mainly on the report of the Deputy Magis- 
trate Mr. Smart, who wasnot-examined. 1 
have heard the learned Counsel for the 
parties and have gone through the record. 
There can be no doubt that the order of 
the learned Magistrate was vague. He ought 
to have definitely pointed out and marked 
off how much of the platform should be 
removed. I note that the Magistrate did 


not proceed only on the report of Mr. Smart, | 


but he had some evidence to guide him. | 
As it appeared to me that, the complaint 
as to obstruction of*a public thoroughfare 
was a matter that should be enquired into, 
I asked the learned Counsel for the opposite 
party Jhau Lal to state if he had any and 
‘what objection against the case being re- 
heard by a competent Magistrate other than 
the Magistrate who had made the Rule 
absolute. The learned Counsel argued rely- 
ing .on the case of Rai Mohan -Karmokar 
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v. Emperor (1) and Kali Mohan Kar v., 
Nakari Chandra Das (2) that the initial 
order was vague and that, therefore, there 
should be no further enquiry into the 
matter, 

Those rulings, in my opinion, have no 
application. The initial order in this case 
was perfectly good and called upon Jhau 
Lal to remove the entire platform. Section 
133 of the Cr. P. C. clearly contemplates 
that in suitable cases the order initially 
made may be modified and the modified : 
order may be allowed to stand. In the cir- 
cumstances it would not be desirable to set 
aside the order of the learned Magistrate 
without ordering a fresh enquiry. 

I set aside the order of Mr. Browne dated 
the 6th of September 1924 and send back 
the case to the learned District Magistrate 
with the direction that either he himself will 
take it up or transfer it to some Magistrate, 
other than Mr. Browne, competent to hear 
it. If Mr. Smart's report is to be taken into 
consideration he should be esamined as a 
witness. The parties should be allowed to 
adduce any further evidence that they may 
be advised, 

Order set aside, 

Z. K. A 

(1) 35 Ind. Cas. 969; 44 O. 61; 20 C. W. N. 1171; 17 
Cr, L. J. 4 ; : 


r. L. J. 409. 5 
`~ (2) 5 Ind. Cas. 722; 11 O. L. J. 114; 11 Or. L. J. 213, 


MADRAS HIGH COURT. 
CRIMINAL Revision Cases No. 336 or 1924. 
(CrimrnaL Revision PETITION No. 280 

oF 1924.) . 
; October 29, 1924. 
Present :—Mr. Justice Krishnan. 
MEENATCHI AMMAL—Covntsr- 
PETITIONER—PETITIONER 
versus 
KARUPPANA PILLAI alias 
MUTHUSWAMI PILLAI— PETITIONER 


-—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 488, 
489—Maintenance order in favour of illegitimate 
daughter—Marriage of daughter, effect of—"Aliera- 
tion” in s. 489, whether includes cancellation. 

Where an order is madeagainst a person under 
s. 488 of the Cr. P. Œ., for the maintenance of his 
illegitimate daughter, the question whether on her 
marriage, the daughter becomes disentitled to main- 
tenance would depend on the answer to the question 
whether the husband is able to maintain the girl and 
she has, therefore, ceased to be “unable to maintain” 


_herself. Jf in spite of her marriage, the girl still 
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remains unable to maintain herself either because 


her husband is too poor to maintain her or for any- 


other good reason, the father’s liability to maintain 
the child would still exist under s. 488. s 
Under s. 489, Cr. P. C., the Magistrate on proof of 


altered circumstances is competent not only to ‘alter 


or modify an order of maintenance, but can altogether 
cancelit. The word “alter” in the section includes 
also a cancellation. 


Petition, under ss. 435 and 439 of the Cr. 
P. O., 1898, praying the High Court to 
revise the order of the Court of the Joint 
. Magistrate, Dindigul, in proceedings, dated 
6th February 1924, in M. C. No. 6 of 1924. 
Mr. T. S. Sirnivasa Rao, for the Petitioner. 
The Publie Prosecutor; for the Crown. . 
Mr. T. Nallasivam Pillai, for the Re- 
spondenif. . 


ORDER,—In this case a rather impor- 
tant question has been raised under Chapter 
XXXVI of the Cr. P. C. with reference to 
the maintenance of a child, The petitioner 
was the mother of two ‘children, a girl who 
is now aged about 14 and a boy of 10 years. 
When they were younger, she had obtain- 
ed from the Magistrate an order for 
fheir maintenance from their illegiti- 
mate father, the counter-petitioner, at the 
rate of Rs. 10a month. The girl has been 
recently married; but itis not clear whe- 
ther she has joined her husband or not. 
On the application of the father the Magis- 
trate has reduced the maintenance given 


previously toa sum of Rs. 6 for the boy’ 


alone cancelling altogether the maintenace 


allowed to the girl, He does not give any, 
reasons for his order but merely says: 


“The girl is not now entitled to main- 
tenance.” I také-it that his view is, that 
as the girl is married she is no longer en- 
titled to. maintenance. The question is 
whether this is correct. A similar ques- 
tion arose once before in this Court in the 
case reported as Gurusami Pillai, In re (1); 
but their Lordships did not give any definite 
ruling on it as they were able ‘to rely upon 
an express undertaking by the husband of 
the child to maintain his wife, to justify 
the cancellation of the maintenance. It 


seems to me that the question really turns - 


upon whether the altered circumstances are 


such that the child has become able to: 


maintain herself. If she has become able 
to maintain herself by reason of her marri- 
age and ceased to depend on the original 
maintenance, I would be prepared to hold 
that the cancellation under s, 489 of the 


'. (1) 2 Weir 650, 
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Cr. P. ©. would be the prope? order to make, 
but if in spite of her marriage the girl 


‘still remains unable to maintain herself 


either because her husband is too poor to 
maintain her or for any other good reason, 
the fathér’s liability to maintain the child 
would still exist under s, 488. This case, 
therefore, must be considered from that 
pointofview. The Magistrate should enquire 
and find out whether the husband is able 
to maintain the girl and whether she has, 
therefore, ceased to be under the difficulty 
of being unable to maintain herself. If she 
order would 
be right. But, if the Magistrate finds that 
the girl is still unable to maintain her- 
self, the order of the cancellation will not 
be right. 

` I, therefore, set aside the order of the 
Magistrate and send the case back to him 
for passing fresh orders in the light of 
the above observations. 

It was contended that under. s, 489 the 
Magistrate could not altogether cancel the 
order of maintenance but could only alter: 
I do not think the word 
‘alter’ is used in any such restricted mean- 
ing. The reduction of the maintenance to 
nothing would also come within the mean- 
ing of the word ‘alteration’. I, therefore, 
reject that argument. a 

The counter-petitiorer will. pay the costs 
of this petition to the petitioner, 

YNY - 


Z. K. Patition allowed. 


LAHORE HIGH COURT. 
Criminal APPEAL No. 979 or 1924. 
. January 2, 1925. 
Present:—Justice Sir Henry Scott-Smith, 


- Kr. 
CHANNAN SINGH—CONVICr—APPELLANT 
Suy i versus 
. EMPEROR—RESFONDENT. 
Arms Act (XI of 1878), ss. 19 (f), 20—Arms, illegal 


. possession of—Concealment— Conviction under s. £0, 


when justified—Possession, 
Section 20 of the Arms Act applies only to cased 
where the import or export of arms is attempted and 


“not to every case of possession or concealment of aims, 


When a man is in illegal possession of arms he doeg 
not usually carry them openly butetakes some steps” 
to conceal them from the public. In order, therefore, 
to pring a casg within the meaning of s, 20 of the 
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Act, something inore than a mere ordinary conceal- 


ment should be established. 2 

Ibrahim v. Emperor, 18 Ind. Oas. 265; 9 P. R. 1912 
Cr; 14 Cr. L. J. 41,44 P. W. R. 1912 Or; 128 P. L. R. 
1913, Crown v. slzu, 9 Cr. L. J. 259; 15. L. R. 18 
(F B.) and Ahmed Hossein v. Queen-Empress, 27 O. 
692; 4 C. W. N. 750; 14 Ind. Dec. (n. s.) 455, relied 
on. i 

Accused was sitting on a charpoi upon which also 
lay a gun covered with a dotahi: < i 

Held, that the accused was not guilty of an offence 
under s. 20, but only ofan offence under s. 19 (f) of 
the Arms Act. 


Appeal from an order of ‘the District 
Magsitrate, Sheikhupura, dated the.15th 
September 1924. 

Mr. C. H. Cardon Noad, Assistant Legal 
Remembrancer, for the Respondent. 


“JUDGMENT. —Channan Singh has 
appealed from the order of the District 
Magistrate, Sheikupura convicting him of 

` illegal possession of a double barrelled gun 
under s, 20 of the Indian Arms Act, and 
sentencing him to 5 years’ rigorous impri- 
sonment. i 

It is clearly proved that the gun in 
question was found in possession of the 
appellant but it appears to me very 
doubtful whether he can be convicted 
under s. 20 of the Arms Act. 
only applies where the possession is such as 
to indicate an intention that such act may 
not be known 40 any public servant as 
defined in the Indian Penal Code, or to 
any person employed upon a railway or to 
the servant of any public carrier. In the 
present case the gun wasupon a charpoy 
upon which Channan Singh was sitting and 
was covered with a dotahi. It was held’ by 
Kensington, J., in Ibrahim v.Emperor(1)fol- 
‘lwing Crown v. Azu (2) and Ahmed Hossien 
v, Queen-Empress (3) that s. 20 of the Arms 
Act applies only to cases where the import 
or export of arms is attempted and not to 
every case of possession or concealment of 
arms. I am not aware that this ruling has 
ever been dissented from by this Court 
and am disposed to agree with it. When 
aman is in illegal possession of arms he 
does not usually carry them openly but 
takes some steps ta conceal: them from 
the public. ‘Something more than a mere 

œ ordinary concealment should be established 
in order to bring the possession within the 
meaning of s, 20, 


(1) 18 Ind. Cas. 265; 9 P. R. 1912 Cr; 14 Or, L. J. 
41; 44 P. W. R. 1919 Gr.; 128 P. L. R. 1913. 
» (2) 9Cr, L. J. 259, 1S. L. R. 18 (F. B). - - 
po 27 C, 692; 4 C. W. N. 750; 14 Ind. Dec, (x, a) 


That section’ 
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I, therefore, accept the appealand alter 
the conviction from one under s. 20 to one 
under s. 19 (f) of the Arms Act. ; 

Channan Singh is described by the 
Magistrate to be a very. dangerous criminal 
because he is an absconder ina dacoity case, 
but there is no previous conviction stand-. 


‘ing against him and, therefore, I do not 


think it is necessary to impose.upon him 
the maximum punishment provided for in 
the section. I sentence him to two years’ 


rigorous imprisonment. 


Sentence reduced. 


Z. K. 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 502 or 1924. 
September 29, 1924, — 
Present:—Mr. Justice Mukerji. 
TUFAIL AHMAD AND oruprs— 
APPLICANTS 


versus f f 
EMPEROR tTurover HAR SARAN 
DAS AND OTHERS—OPPOSITE PARTY, 
Criminal Procedure Code (Act V of 1898), s. 289— . 
Sudden fight—Absence of common object-—Joint trial, 
whether legal. jj 
If, in the course of some quarrel, arising accident- 


_ ally, among persons, who have collected to witness a 


> 


festival, there happens tobe a fight, and if some 
people inflict injury on others, without any common 
object, they would be committing different offences of 
hurt. But ifthey do not act with any common in- 
tention, it cannot be said that they have caused hurt 
in the course of the ‘same transaction’, although all 
the persons committing the offences are there at 
the one and same place and at the same time. A 
joint trial of such persons is, therefore, contrary to 
s. 239, Or. P. C. [p. 223, col. 2] i 

Reference made by the Sessions Judge, 
Meerut, dated the 16th August 1924, 
- Mr. Haji Syed Muhammed Husain, for the 
Applicant P T 

Mr. G. P. Boys, for the Opposite Party. 

JUDGMENT. —Thbis is a Reference by 
the learned Sessions Judge of Meerut, recom~ 
mending that the conviction of seven per- 
sons, Tufail Ahmed and others, may be set 
aside and the fine inflicted upon them may 
be remitted, on the ground of misjoinder 


_of parties in the trial. 


It appears that. at Ghaziabad the two 
festivals of Shabbarat and Dulendi fell on 
the same dayand thesame evening. A sort 
of arrangement was agreed upon, to the 
effect that the firing of fire-works should 
be stopped till the procession of Dulendi 
passed off. It appears, however, that this 
arrangement was not adhered to, and some 
people fired off fire-works, and thereby 
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caused more or less damage and injury to. 
the person and property of the public, On 
a complaint being made by one Babu Har 
Saran Das'and others, a report was called 
for, and in the result, the learned District 
Magistrate tried the case against thirteen 
persons, some of whom were acquitted by 
him. He convicted ten persons ofan offence 
under s. 286'of theIndian Penal Code, seven 
of whom are beforethis Court. The appli- 
cants went to the Court of the learned Ses- 
sions Judge, and the plea was taken that 
the trial was vitiated by the fact that, 
different . people committing the’ offence 
were tried together. The learned Sessions 
Judge having decided tosend up the case 
to this Court for the setting aside of the 
conviction, called upon the District Magis- 
trate to submit an explanation, if any. 
The District Magistrate, on reconsideration, 
accepted the view taken by the learned 
Sessions Judge, and expressed theopinion 
that he was. wrong in having tried the 
case: summarily. He suggested, however, 
that the case might be sent back for re- 
trial, so that, all the convicted persons 
might be sent up for trial to the Court 
of Session on charges of rioting and arson, 

In support of the conviction Mr. Boys 
appeared. An exception was taken to his 
appearance, on the ground that as this 
was a criminal case. and as there was no 
appearance on behalf of ‘the Orown, Mr. 
Boys had no right to appear. 

As I have already stated, the case appears 
“to have been started atthe instance of some 
privatespersons, who said that they had 


suffered:-an injury.- There seems; therefore, , 


to beno reason why those persons might 
not engage a Counsel to represent their 
view of the case. It will benoticed that 
the learned Sessions Judge and the learned 


District Magistrate are not agreed entirely, . 


although both are agreed that the con- 
viction should be quashed. The learned 
District Magistrate was clearly of opinion 
that, the convicted persons should be re- 
tried and for more severe offences than they 


have been convicted of. In these circum- ` 


stances, I think Mr, Boys should be heard 
by this Court, and Ihave heard him ac- 
cordingly. . 

Coming to the 
sole question’ is whether the trial can be 
said to be regular, having regard to the 
provisions contained in cls. (a) and (d) 
of s. 239 of the Cr. P.O, The learned Magis- 
frate's judgment doss not show that there 


TUFAIL AHMAD V, BMPEROR, 


“to a finding, 


merits of the case, the 
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was any common intent, of thé persons 
charged and convicted, for the commission 
of the offence under s. 286 of the Indian 
Penal Code. The finding seems to be that 
the convicted persons, and other persons, 
interested in theenjoyment ofthe festival 
of Shabbarat, were already there, and these 
persons, and others, did not accept the 
arrangement made by othersand threw 
squibs and other fire-works at random and 
on the passers-by. In the circumstances, 
each individual person must be taken to 
have committed an offence for himself, 
and not on behalf .of others. It is true 
that the learned District Magistrate says 
in his judgment, as regards some of the 
convicted persons, that they were identified 
with the mob that committed this offence. 
But this statement of fact does not amount 
that there was a common 
object, and every party who joined the 
mob with that object, was guilty. 

Coming to the provisions of s. 239 of 
the Cr, P. C. it appears to me that neither 
el. (a) nor cl. (d) is applicable to the cir- 
cumstances of thiscase, It cannot be said 
that,-the seven persons committed the 
same offence in the course of the same 
transaction: The offences committed by 
them were different although ‘similar, 
Coming tocl. (d), there can be no doubt 
that different offences were committed: 
but it cannot be said that they were come 
mitted in thecourseof the same transac- 
tion. The .expression “same transaction" 
would imply oneness of purpose, which is 
wanting here. If, in the course of 
some. quarrel, arising accidentally, 
among persons, who’ have collected to 
witness a festival, there happens to be a 
fight, andifsome people inflict injury on 
others, without any common object, they 
would be committing different offences of 
hurt. Butif they do not act with any 
common intention, it cannot be said that 
they havecaused hurt in the course of the 
“same transaction”, although all the persons 
committing the offences are there at the 
one and same place andat the same time. 
I, therefore, agree with the learned Sessions 
Judge and the learned District Magistrate, 
that the trial is contrary to the provisions 
of 8.239 of ‘the Cr. P.O. It has not been 
contended before me thats. 537 of the 
Cr. P. C, cures the irregularity, or illegality 
in the trial. It is true that, the objection - 
should have. been taken at the trial, and 
it- is possible that it was not taken inten- 


224 - 
tionally, But the fact remains that, if 
several people are tried together for com- 


mitting different offences, all committed — 


on their own accounts, justice cannot be 
assured. 
The Reference, therefore, must be accepted. 
Now the question is whether I should 
order are-trial. The smallness of thesen- 
tence inflicted by the learned Magistrate 


himself shows that he never took a serious . 


view of thematter. But he was surely of 
the opinion that some sentence was 
necessary in order that the people might 
behave better in future. The convicted 
persons have, however, been sufficiently 
punished in pocket by the proceedings, and 
Ido not think a re-trial is necessary in the 
ends of justice. 

I set aside the convictions and sentences, 
and order that the fines, if paid, be refunded. 
There will be.no re- trial, 

K. S. D. Conviction set aside. 





ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 462 oF 1924. 
September 25, 1924. ` 
Present :—Mr. Justice Mukerji. 
DAYA NAND AND sanoTHER—AccusED— 
APPLICANTS 


versus 
EMPEROR raroveh HAR PRASAD— 
OPPOSITE Parry, 

Criminal Procedure Code (Act V of 1899), s. 258 (1) 
—Further enquiry, when can be ordered, 

An. order for further enquiry is justified where the 

Sessions Judge or any other Revisional Court finds 
that on the “facts before the Magistrate there was 
enough material to warrant a conviction of the accused 
person and enough to call upon the accused to enter 
on his defence. 
_ Criminal. revision against an order of 
the Sessions Judge of Aligarh, dated the lst 
of August 1924. 

a Saila Nath Mukerji, for the Applic 


my UDGMEN T.—The applicants were. 
charged before a learned Magistrate with the. 


«Offence of house-trespass under s. 448 of 
the Indian Penal Code, and were discharg- 
ed by that. Magistrate. 
went to the Sessions. Judge and that 
learned Judge has ordered a further enquiry 
into the facts, 
- This revision has been filed against.the 
order of the learned Sessions Judge. . 

It was urged by the learned Counsel, hold- 


DAYA NAND V. EMPEROR, 


. ted, would warrant his conviction. There 


The complainant. 
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ing -the brief for the Counsel of the appli- 
cants, -that it was not competent for the 
Sessions Judge to order a further enquiry 
on the facts, because the learned Magistrate 
had taken all the evidence that had been 
adduced on behalf of the complainant. 
Several cases were cited in support of this 
proposition of law. Ihave examined those 
cases, and I have also examined the Full 
Bench case of Queen-Empress v. Chotu (1). 
I think, to say that a further enquiry 
cannot be ordered by the Sessions -Judge 
on the same facts as have been consider- 
ed by the learned Magistrate is to put 
the law too wide, and contrary to the 
opinion expressed in the Full Bench case. 
I have found that, in each and every 
one of the cases relied on by the learned 
Counsel for the applicants, the learned 
Judges took into consideration the facts 
of the particular case before them, and 
did not profess to lay down a rule, which 
would really stultify the language of the 
eu itself, Wndercl, (1) of s. 253 of the 
Cr. P.C. a Magistrate is authorized to 
discharge an accused person if he finds 
that no case against the accused person 
has been made out, which, if unrebut~ 


may be cases in which the Sessions Judge,” 
or any other Revisional Court, may find 

that on the facts before the Magistrate 

there was enough material to warrant a con- 

viction of the accused person, and there 

was enough material to call upon the accused 

person to enter on his defence, and an. 
order for further enquiry, in the circumstan~ 

ces, would be justified. 

‘Let us now look into the facts of this 

case. This really means that I have to 

compare the two judgments, one delivered 

by the learned Magistrate and the other by 

the learned Sessions Judge. I have compar- 

ed the two and I am clearly of opinion 


| that the learned Magistrate was very much 


influenced by the fact that a civil suit was 
pending and he regarded the complaint as 
a sort of forestalling the civil suit. In the 
circumstances of the case I consider that 
the learned Sessions Judge's order was a 
good order and ought to ‘stand, - The ap- 
plication is dismissed. 

- K. 8. D. „Application dismissed, 

(1) 9 A. 52; A, W. N. (1886) 281; 5° Ind. Dec. (N. s8.) 
465 (F. B.). 
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MADRAS HIGH COURT. 
SEND Civiu APPEAL No. 660 or 1921. 
i -7 April 3, 1924. 
Present:—Mr. Justice Phillips. 


WVISVASANKARANARAYANA IYER— ` 


. PLAINTIFF—APPELLANT 
j versus 

KASI IYER—Derinpant—REsPoNDENT. 

Hindu Law=Joint family—Partition—Debt dis- 
charged by one member—Contribution. 

. Co-parceners in a joint Hindi family. are not liable’ 
in respect, of debts ‘incurred by the managing member 
of the family after ‘the family Hag become divided in’ 
status, ‘Where, however, a member of a joint family 
dischargés debts which are binding on the family after 
the family has become .diyided in status, heis, on 
partition, entitled to contribution in respect of such 
payments from the other members of the family.” ~ 

Abraham Servai v. Raphial Muthirian, 27 Ind. Cas. - 
337; 39 M- 288; 27-M. L. J. 746; 16 M. L. T. 569 and’ 
Ramnath Chhoturam v. Goturam Radhakisan, 54 Ind. 
Cas. 115; 44 B. 179; 21 Bom. L. R. 1179, relied on. 

Second appeal against .a decree of 
. the Court of the Additional. Subordinate. 
Judge, Tinnevelly, in A.S. Nos. 169 and’ 
170 “ot 1920, preferred against that of the 
Court of the ‘Additional. District Munsif, 
‘innevelly, in I. A. No. - 852 of 1917, 
O..8. . Ño, 594 of 1910. : 

Mr, A. Viswanatha Iyer, for the Appel- 
lan 

Mose T. R., Ramachandra Jajan N. A. 
Krishna Iyer and O. 5. Swetaranyam . Iyer, 
for the Respondent. 


JUDGMENT. —This -is ‘an, appeal 
against the final decree in`a partition suit- 
w hich was filed so long ago as 1910. The casé 
has been’ in -this Court . -before and in 1917 
certain . findings were accepted’ here and — 
the suif was remanded for determining 
what were the debts in existence legally- 
recoverable against the family. : This order 
was “passed i in order to give the first defend- 
ant an opportunity of: contributing” his 
share for those debts and thus*preventing- 
thé salé. of the family. lands for: their dis-' 
charge., The District Murisif has given a’ 
cleéree, for the debts contained ‘in schedules’ 
II and V except Item No. 3,” The lower 
Appellate Court. has disallowed Items Nos. 
1 and 2inschedule-V. These two items’ 

-are debts due tinder: promissory-notes Iis, ‘ 
P-2 and P-3. ‘It has been’ found’ that 
thesé debts’ are “binding - on the family. 
‘After the suit was-filed and ‘before the first 


' 


i yi Ya SAN KARAN ARAYANA IYER v. iasi tihin, 


`~ 
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he executed: yet another’ promissory-notc 


‘in favour of Adivaraha Iyer who discharged 


the later notes. The ,Subordinate J udge 
in decepting the validity of. the debts under 


„Exs. P-2 and P- 3 and apparently their uis- 


_charge by the second plaintiff finds that 
` his discharge is not sufficient to keep the 


| tfemand order of this Court, thè prornissory: ` 


notes’ were, digcharged aid the second 
plaintift executed fresh promissory-notes 
in favour of the persóns who: dis- 
charged” these ' two debts, Subsequently, 


“16 


4 


did discharge” ihis debt in 1913, 


original debts alive, as against the first 


„defendant and will not enure to the benefit 


of the second plaintiff. So far as the first 


‘part of the conclusion is concerned it may 


pe quite’ right, because the defendant 
cannot be held liable under fhe promissory- 
notes executed. by the second plaintiff after 
the family became. divided in status, But 
inasmuch as the second plaintiff has dis- 
charged debts due to the family, the first 
defendant was in equity bound to contri- 


- bute to the same [vide Abraham Servat v. 


Raphial Muthirian (1) and Ramnath 
Chhoturam v. Goturam Radhakrisan (2)). 


It is contended that the amount due to 


Adivaraha’ Iyer isthe same as would be 
due to the plaintiff if the amount paid by 
him in discharge of Exs. P-2.and P-3 were 
' calculated with interest up-to-date of the 
decree. The other side. contends that the 
former sum is greater. But this can easily 
be ascertained and I would only say that 
the amount for which the first defendant 
is liable,'is the amount paid by the second 
plaintiff for the discharge of Exs. P-2 and 
P-3 together. with interest up-to-date of the 
decree. In this view the lower Appellate 
Court is wrong and the Munsif'’s decree 
must he restored subject to modification 
if necessary- of the amount due under this 
particular débt. 

The respondent files a memorandum of 
objections with reference to another debt 
evidenced by Ex. Q. That isa mortgage- 
deed createdin i910. That would be still 
subsisting at the date ofthe decree. But 
it is argued that, in avery recent insol- 
vency proceeding, the plaintiff has ad- 
mitted “that this debt was discharged in 

1918, and I am asked to receive in evi- 
dence this alleged admission. Even assum- 
ing that this admission amounted’ to ab- 
solute proof, it would not help the respon- 
dent in any way, for if the second plaintiff 
it was 
-after the filing of this suit. This debt 
being a‘ debt binding on the family, he 
would be entitled: to. contribution from 


(1) 27 Ind, Cas. 337; 39 M. 288; 27 M, L. J. 746; 16 
(2) i Ind, Cas. 115; 44 B, 179; 21 Bom, L. R. 1179, 
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the first defendant. 
objections is dismissed with costs. 
regards costs in the second appeal, the 
second plaintiff has not pressed his claim in 
regard to one item and consequently he is 
only entitled to proportionate costs, in this 
appeal. 

Z, K. 


The memòrandum of 


_ Appeal allowed. 


meane 


ry 


LAHORE HIGH COURT. 
Civit Miscertannous Case No. 2445 or 1924, 
December 8, 1924. 
Present:—Mr. J ustice Jai Lal. 
MURARI LAL=APPLICANT—PETITIONER 
wersis 
Musammat SARASWATI AND ANOTHER 
—SrconD Party—RESPONDENTS. 


Guardians and Wards Act (VIII of 1890), s. 12—. 


Injunction restraining marriage of minor. 

The powers ofthe Court in the matter of protec- 
tion of the person and property of minors under the 
Guardians and Wards Act embrace a wide field, and 
the Court has jurisdiction to pass all such orders ag 
it considers necessary and proper in the interests of 
_ the minor. It has, therefore, power to issue an 

injunction restraining or staying the marriage of a 
minor for a particular period or till the disposal 
of proceedings pending before the Court. 


Petition praying that an order may be 
issued against the respondents piohibiting 
them from celebrating the marriage of Ku- 
sammat Ram Piyari, minor, daughter of 
Lala Girdhaii Lal, deceased, pending the 
decision of the Oivil Appeal No, 1254 of 
1924 by the High Court. ; 

. Dr. Nand Lal and Mr. Des Raj Sawhney, 
for the Petitioner. 

Lala Badri Dasand Mr. R. C. Soni, 
the Respondents. 


ORDER.—Murari Lal was appointed 
guardian of person and property of two min or 
girls Musammat. Ram: Piyari and Durg“, 
daughters of his deceased, brother: It ap- 
pears that the two minors have inherited 
considerable property.“ The minors’ ‘were 
living with “their widowed  step-sister 
usammat ‘Saraswati. 1t appears that 
Musammat Saraswati made preparations to 
marry Musammat Ram Piyari to a boy 
named Ram Rakha, but this match was not 
acceptable to Murari Lal and other paternal 
relations of the, girl- Murari Lal fi'ed a 


for 


suit in the Court of the Subordinate . ud zes 


MURARI LAL V, SARASWATI, : 


As: 


“long vacation. 


- been 


‘has not actually been celebrated, 


- (86 É O. 1925] 


of Jullundhur praying for a perpetual in- 
junction restraining Musammat Saraswati 
and others from marrying Musammat Ram 
Piyari without his consent.. This suit 
was decreed on the 28th of August 1924 and 
an appeal from the decree is still pending 
in the Court of the District Judge of Jul- 
lundhur. ' . 

On the 3Cth of August 1924, on an appli- 


cation made on behalf of the minors, the 


Senior Subordinate Judge of Jullundhur 
inter alia removed Murari Lal from the 
guardianship of the persons of the minors. 
An appeal from this order was-. lodged in 
this Court on the 29th of September 1924. 
when the High Court was closed for the 
Murari Lal, alleging that 
Musammat Saraswati and others „were about 
to celebrate the marriage of Musammat Ram 
Piyari, obtained an order from the Addi- 
tional’ District -Magistrate of Jullundhur. 
under s. 144, Cr. P. O., that the respondents 
to that petition, including the respondents 
here, should not celebrate the marriage of 
Musammat Ram Piyari before the expiry of 
one month. This period of one month was 
fixed. because the High. Court was closed- 
on account of the long vacation. The order 
is dated the 8th of September 1924. On 
the 14th of October an ad interim injunction 
was granted by the Hon'ble Mr. Justice 
Sayed Abdul Raoof staying the contem- 
plated marriage. The only point before 
me now is whether this injunction should 
be made absolute. 

‘Affidavits have been filed on behalf of the 
respondents that the marriage of Musammat 
tam Piyari was celebrated on the 10th of 
October 1924, wlile a counter-affidavit has 
been filed on behalf of the appellant that no 
such marriage has been celebrated. It ‘is 
‘not necessary for me.to decide whether as 
a fact the alleged marriage has been_ cele- 
brated or. rot, but one thing i is quite clear 
that ifthe marriege has been celebrated 
this has beén done in defiance of the 
decree of the Subordinate Judge and in 
anticipation of an injunction from this 
Court. Further if the marriage has actually 
celebrated, the continuance of 
the injunction will do the respondents no 
harm. On the otler hand, if the marriage 
the in- 
terests of the minor and the rights | pof her. 
paternal relations may be injuriously affect- 
ed if the ad interim injunction is dis- 
charged. 

It was. urged on penali of the respondents 
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that in proceedings under. the Guardians - 
and Wards Act .this Court has no ` juris- 
diction to -issu an injunction such as is 
applied for by thé appellant.. I hold 


that this. Court has ‘jurisdiction to issue . 


the injunction. The ‘this 
Court in the’ matter 
the person and property of the minors 
embrace a wide. field and the Court Has 
jurisdiction to pass all such orders as it 
considers, necessary and proper in the in- 
terests of the minors 

“Another point that was raised by the 
learned Counsel for the--resp nd nts was 


powers of 


that. according to the Hindu L: w Musammat. 


Ram- Piyari being over 15: -years, had at- 


< tained her age. of majority ‘for the purpose 


of marridSe, Sheis a little over 15. Some 
authorities were quoted in'support of this 
contention; but, it is not. necessary for me 
to express an ° opinion ° on this point as it 
may arise directly in the future litigation 
. and I do not wish to make any observa- 
tions here which may hereafter in any “way 
prejudice the case of either party. In rais- 
‘ing this point the learned ‘Counsel : was 
treading on contentious grounds. 


I cannot i ignore the - fact that a Subordi- 


nate J udge has already passed a decree 
for perpetual injunction against the res- 
pondentsand that the decree is threaten- 
ed to be disobeyed. Having regard toall 
the facts placed before me I consider that 
» the interests of the minor demand that an 
‘injunction such as is. prayed for should be 
granted. I, therefore, make absolute thé 
order of the 14th of October 1924. . 
The history of the case as disclosed above 
makes it highly desirable that the -appeal 
out of which these proceedings have arisen 
should be heard ata very early date. 
. will bein the-interests of.all‘concerned, and 
I order that this should be done, 
BK ; : Injunction granted. 


‘CALCUTTA: HIGH. COURT. 
| Crvit.Ruve No. 385 or 1921. 
February 20; 1922. - : 
Pr esent Mr. J ustice Greaves and Mr. 
. © Justice'B. B. Ghosh. - 
'BASANTI ‘CHARAN SIN HA— 
Soo 


RAJ ANI MOHAN CHATT ERJEE AND 
: Lo, ANOTHER OPPOSITE Party, 
- Gala. Rent Act ATIE of - 1920), a 4 awii 


of protection: of. 


“This. 


` masa OHARAN SINHA v: RASANE. MOHAN @nATTERIEE, 297 


` Procedure ‘Code (Act V of 1908), 8 s. 115—Lease for 
three years with option of renewal---Lease, whether 
for five years—Petition for standardization of veni-~ 
Dismissal ofpetition on erroneous ground—Revision. 

A leas2 fora period of three years with an option 
for renewal for a further period of three years after 
the expiry of the first three years, cannot ba regarded 
as-à leas: for five years and upwards, within the 
meaning abe 4, sub-s. (3) of the Calcutta Rent Act. 
[p. 228, ‘col. 1 

Where the Ront Controller dismisses an application 
for standardization of rent by a lessee for three years 
with an option for renewal on the erroneous supposi- 
tion that the petitioner is holding under a lease fur a 


‘period of five years and u wards, his action amounts 


to a refusal to exercise jurisdiction conferred upon him 
by the Caloutta Rent Act;‘arid his order is Liable to be 
sat aside aby the High Courf'under 8.115 of the Č. P. 


C. [ibid] 
Rule against an order of the Rent 


‘Controller, dated the 25th April 1921. 


Babu Nagendra ‘Nath Ghose and Mr. J. 
W. Chippendale, for the Petitioner. 

- Babus Dwarka Nath Chuckerbuity and 
Hira Lal Chucterbutty, for the Opposite 


Party. 


JUDGMENT.—This Rule was granted 
at the instance of the petitioner calling 
upon the opposite “party and the Rent Con- 
troller under the -Calcutta Rent Act to 
show cause why the order of the Rent 
Controller dated the 25th April 1921 should 
not be set aside, The material facts are 
shortly as follows:—The petitioner on 
or about the 2nd January 1920, entered 
into an agreement with the trustees of the 
late . Baboolal Agarwalla for a lease of 
premises No. 10 Greek Lane for a period of 
three years from the 16th January 1920 with 
an option in the petitioner to renew his 
tenancy fora further period of three years 
at- the expiration of the first three years. 
Correspondence passed but no agreement 
was actually signed nor has any lease been 
actually executed. Under the agreement of 
the 2nd January the petitioner entered 
into possession of premises. Under this 
agreement rent was payable at the rate 
of Rs. 400 a month, the previous rental of 
the premises having been Rs. 150 a month. 


The petitioner paid at the rate of Rs. 400 
ae a short period, bit upon, the Rent Act 


coming into force on the 5th May 1920, æ 
he claimed to pay rent only at the rate of 
Rs. 150 a month plus an additional 10 per 
cent. The trustees refused to accept rent 
at this rate and accordingly at the instance 


_. of the petitioner, an application was made 


to the Rent Controller to’ fix a standard’ 
rent. On the 25th April, 1921, the Rent 
Controller ‘e made the order complained 
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of in which: he said that the lease was. 
for a period of six years having regard to 
the fact that there was an “option for 
renewal. - 


The only point, therefore, which arises in 


the rule is whether the’ Rent Controller 
is. right in holding under the circumstances, 
that this was a Tease entered into before 
the commencement of the Act for a period 
‘of five years or upwards. 

The opposite party contends that upon 
the true construction of the lease and. of the 
provisions of s. 4, sub-s. (3) of the Rent Act, 
the Rent Controller 4vas right in holding 
that this was a lease for a pericd of five 
years and upwards within thè meaning of 
cl. (4), sub-s. (3). It is further contended oh 
behalf of the opposite party that this case 
does. not fall within the provisions of s. 115 
ofthe C. P, C., inasmuch as even if the Rent 
Controller. was wrong, all that he has done 
is to wrongly construe the provisions of s. 4, 


sub-s, (3) and that this does not give this 


Court jurisdiction to interfere under. the 
provisions of s. 115. So far as the first point 
is concerned we think that the demise was 
clearly for aperiod of-three years and the 
fact that there was option for renewal for 
a further period of three years after the ex- 
piration ofthe first three years, doesnot make 
it a lease for five years and upwards within 
the meaning of s. 4, sub-s. (3). So far as 
the second ‘point is concerned’ it seems to 
-us that what the Rent Controller has done 
is to refuse. to exercise the‘ jurisdiction 
conferred upon him by the Calcutta Rent 
Act, and accordingly this is a proper case 
for the interference of the Court under the 
provisions ofits. 115. We should add that 
we have read the explanation furnished by 
the Rent Controller. 


In the result the Rule is made absolute’ 


with. costs, the hearing-fee being assessed 
at three gold mohurs. 


Z. Ky. Rule made absolute. 


SECRETARY Ok STATE FOR INDIA V. KOTUMAL MANGHANMAL. 


nowledgment of liability. 


[86 LC ines 


SIND JUDICIAL COMMIS- 
‘SIONER’S COURT. 
First Crvit APPRAI No 49 or 1921. . 
ô February 27, 1924. - 
Present :—Mr. Kennedy, A. J. C., and Mr. 
Rupchand Bilaram, A. J.C 
- SECRETARY oF STATE For INDIA— 
APPELLANT 
versus ` 
KOTUMAL MANGHANMAL— 

i RESPONDENT. 

Limitation Act (IX of 1908), s. 19—Acknowledg-~ 
ment, nature of—Partial acknowledgment, effect of. i 
Under s. 19 of the Limitation Act, the acknowledg” 
ment may be of a very. limited type and an acknow- 
‘ledgment of a kind on which it would have been im- 
possible to found a fresh action for breach of the 
undertaking to pay, Btill the acknowledgmént must 
bə an acknowledgment of liability and rot a repudia- 

tion of liability. |p. 228, col. 2; p. 229, col. 1.) 

An acknowledgment of a part of’ the plaintiff's 
claim cannot bs taken as an acknowledgment of a 
liability to pay the full claim and cannot, therefore, 
save limitation for the whole claim. [p. 229, col. L] 

JUDGMENT.—In this case one Kotu- 
mal Manghanmal ‘despatched by North- 
Western Railway to Quetta from Karachi 
nine bales of cloth. The consignment arrived 
ab Quetta on the 5th. September 1918, two 
bales short- On the 14th of September 
1920, plaintiff brought.an action against 
the Secretary of State for-India in Council, 
the Railway in question being a State Rail 
way, to recover the value of these two miss- 
ing ‘bales, ` 

Now the case falls under Art. 30 or Art. 
31 of the Indian ` Limitation Act which 
prescribes one year for such a suit. The suit. 
therefore, being filed more than. two years 
after the date when the goods should’ have 
been delivered is clearly barred unless the 
plaintiff isable to indicate some means by 
which he is able to extend the period fixed 
for bringing his suit. 

There is a long and rambling correspond- 

ence between the plaintiff and the defend- 
anb and the plaintiffavers that there is 
contained in this correspondence such an 
admission of liability as to extend the 
“period so as to bring the suit within time. - 
That is to say that s. 19.0f the Indian 
Limitation Act comes into play. All that 
s, 19 requires is that there should. be an 
acknowledgment of liability and the <ques- 
tion in the present case is whether there 
is in. that correspondence any such ack- 

It is trtie that 
under “Explanation I of the section the 
acknowledgment may he of a very limited 


type and an acknowledgment. of a kind on 
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undertaking to pay, still the acknowledg- 
ment must: .be an acknowledgment. of 
liability and not a repudiation of liability. 
The learned Additional. Judicial Commis- 
sioner who tried the case 
cularly on the letter of the llth of August 
- 1919. Buatall that letter seems to do is .to 
state that the Railway was not liable for 
the loss of more than Rs. 
way averring that the theft ÜE at all) had 
taken place at Quetta and accordingly they 
were not liable in‘any circumstances to pay 
more compensation than that.. I. do not 


think that it is possible to take such an | 
an acknowledgment | 


‘acknowledgment as 
of a liability to pay the full claim by “inter- 
preting itas an admission that there had 
been a loss for which this Railway was 
liable without taking into consideration 


‘that it is nowhere admitted that the liability _. 


extended to- the figure set by the plaintiff. 


Nor indeed is it shown. where the abstrac- ` 
There-. 


tion, if: any, actually took - place. 
fore, it would seem impossible to regard 
this letter of the Ilth of-August as 


4 being an acknowledgment of liability to - 


a further extent than for the damages there- 
in admitted, namely, Rs. 1,000. 

_ We think therefore that the learned Ad- 
ditional Judicial Commissioner who decid- 
ed the case was in error in taking’ this let- 
ter of the 11th of August as. being an ad- 
mission of liability authorizing the plaint- 
iff to extend this period of suing in respect 
of the whole consignment for a further 
period olone year’ from the date of that 
-acknowledgment. But we do think it ig an 
acknowledgment to the extent of Rs. 1,000. 
It is-true that the letter was written on the 
llth of August whereas the action was 


brought some time in September but the’ 
plaintiff was entitled to two months’ period. x 


for giving notice. The effect, therefore, is 


in our opinion that acknowledgment ex- ` 


tended the period of limitationin respect 
of Rs. 1,000. It is not denied that on thè 
facts the Railway Company is boùnd to 
compensate tothe plaintif to the extent 
of Rs. 1,000 for loss and the sole objection 
taken by the defendant is the legal ohjec- 


: tion as to the limitation. 


We must, therefore, modify the order of 
the learned’ Additional Judicial Commis- 
sioner and direct that the plaintiff should 
recover Rs. 1,000 with interest from 14th 
‘ of September 1918, ntie date of the notice 


< PERIYA KARUPPAN OHETTIAR V. ANGAPPA CMETTIAR. 


which it would -have been impossible to ° 
found a fresh action for ‘breach “of the. 


relied parti- ` 
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from the defendants. In the lower Court 
the plaintiff should recover costs on Rs.1,000 
and-in this Court each party should bear 
their own costs. .. 


whe S. D.. Appeal allowed. 


1,000, the Rail- -' 


MADRAS HIGH COURT. 
_ ÅPPRAL AGAINST ORDER No..118 or 1924, 
- October 8, 1924. 
<: Present :—Mr. J ustice Ramesam and 
Mr. Justice Jackson. 
A. L. V. R.B. T. PERIYA KARUPPAN 
~ CHETTIAR— GA fa 


D. R. ANGAPPA OHETTIAR AND 
OTHERS~-RESPONDENTS. 
` Provincial Insolvency Act (V of 1920), 8. 1I—Ad- 

judication—A ppeal—Objection to jurisdiction of Dis- 
trict Court—Failure of justice—Petition by creditor 
—Debtor “admitting. inability to pay debts—Act of 
tneolveney, proof of. 

he, High Court will not in appeal in an insolvency 
‘adits take niotice of an objection to the jurisdiction 
of the District Court to entertain the petition for 
insolvency unless it is satisfied that there has been a 
failure of justice. [p. 230, col. 1.) 

jere on a creditor’s petition the debtor “himself 
gives evidence saying that he is unable to pay his 
debts, the situation is as if he himself is the peti- 
tioner, and the alleged act of insolvency need not 
be closely scrutinized. [ibid.] 


Appeal against an order ofthe District 


. Court, Salem, dated the 7th January 1924, 


in T. P. No. 14 of 1923. 

"Mr. T. M. Krishnaswami Iyer, for the Ap- 
pellant. i 

Messrs. V. Rajagopala Tyerand S. Jagadisa 
Iyer, for the Respondents. 

JUDGMENT.—This is an appeal by a 
creditor against the order of the District 
Court of Salem declaring the first respond- 
ent an insolvent. Originally one creditor 
filed the petition and afterwards three more 


. petitioners were added, one of whom was 


the insolvent’s sister; 

The appellant is the creditor who opposes. 
Two points are taken before us. The firste 
is that the District Court of Salem has no 
jurisdiction to’ declare the first respondent 
an insolvent Thereisno doubt that the 
first respondent was originally a resi- 
dent of Komarapalayam. He conducted 
business between Komarapalayam and 
several other places, In the license issued 
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by the Collector in 1921 hewas described 
as-a, resident of Komarapalyam. Letters 
have been addressed from merchants: of 
Madras to himas a resident of Komarapa- 
layam. It may be that -latterly he was 
carrying on business between - Bhavani 
and other places in Coimbatore. But this 
does not make him exclusively resident 
ol Bhavani. He had houses both at Bhavani 
and Komarapalayam. Having regard to the 
proximity of the two villages, the likelihood 
is ‘that he isa resident of both the places, 
Again, we cannot take notice of this point 
in appeal, unless we are satisfied that there 
is a failure of justice. Beyond the fact 
that the insolvency proceedings at Salem 
may be inconvenient to creditors at 
Coimbatore, we do not think there is any 


` other failure of justice. Conversely it may 


be said that the insolvency proceed- 
ings at Coimbatore will be inconvenient 
to creditors at Salem. To this extent 
it is possible that the 
tors and.the insolvent are in collusion. 


But at the present stage it is difficult to . 


say that there is really any collusion or 
any chance of failure of justice. The 
petitioner will have to watch the proceed- 
‘ings at Salem in his own interest and if 
he finds that there is any collusion hetween 
the insolvent and any Salem creditor he 
will have to complain and. take proper 
steps. 

The second point taken is that no act of 
insolvency has been proved. There is some 
evidence that the first respondent was go- 
ingahout in various places. But apart from 
this, the insolvent himself gives evidence 
saying that he is unable to pay the debts. 
The situation is as if he is himself a peti- 
tioner. In such cases there is no purpose 


in closely scrutinizing the acts of insolvency, . 


The appeal will be dismissed with costs 
one set. The Receiver, the second respond- 
ent, is at liberty to debit his costs to the 
estate. 

V.N. V. 


A ppeal dismissed. 
AK. £ 


RAGHU NANDAN V. BUDHU MAL. = - 


Salem credi- ` 


[86 I, C. 1925) 
LAHORE HIGH COURT. 
Sroonp Civiu APPEAL No. 2971 or 1917. 
December 13, 1922. 
Present: -—Mr, Justice Abdul Raoof and 
Mr. Justice Moti Sagar. 
RAGHU NANDAN-—PLAINTIFF— 


APPELLANT: 
METSUS = 
BUDHU MAL ANDVOTHERS— DEFENDANTS 
—-RESPONDENTS. 


birie 0 f proof—Evidence of both parties consider- 
ed and decision given—Question of burden of pr oof, 
whether arises. 

The question of the burden of proof, asa question 
of law, does not arise in a case in which both parties 
have given evidence and the decision of the Court 
is given after a consideration of that evidence. S 

Chiragh Din v. wna Das, 32 Ind. Cas. 40; 100 
P. R. 1915; 189 P. W. Re 1915, distinguished. 


‘Second appeal ee a decree of the Dis- 
trict Judge, Ambala, dated the 16th April 
1911, 

Messrs. G.C. Naradngand H. D. Bhalla, for 
the Appellant. 

Mr. Jagan Nath, for the Respondents. 

JUDGMENT.—This was a suit for the 
recovery of Rs. 1,000-principal plus Rs. 500 
interest on a promissory-note executed on 
the 24th February of 1608, by Budhu Mal 
and Dhuman Lal, defendants ‘Nos, land 3 
in favour of Asa Ram, father of the minor 
plaintiff. The other. ‘defendants were said 
to be the members of the joint family 
to which Budhu Mal and Dhuman Lal be- 
longed and a decree was accordih gly claimed 
against all the defendants. The ‘executants 
of the promissory-note pleaded want of 
consideration, while..the other ‘defendants 
pleaded ignorance “as to the execution of 
the promissory-note and denied ‘that they 
were the members of the joint Hindu family 
with the executancts, A question as tothe 
inadmissibility in evidence of the document 
sued on was raised on the ground that it 
was not properly stamped. That question 
was decided by the Trial Court in favour 
of the plaintiffand.there is no dispute as 
to this matternow. The principal question 
as to the want of consideration formed the 
subject-matter of the second issue and was 
decided on the evidence against the plaint- 
iff. The suit was ‘accordingly dismissed. 

On appeal to the lower Appellate Court 
the decree of,the Trial Court has been 
upheld. 

The ‘plaintiff has © now come up to this 
Court in second appeal. The main ques- 


‘tion which was urged in the two Courts, 


below and is now urgéd before us was that 
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the burden of proof lay on the defendants. 


to- prove. that there was no consideration 
for the promissory-note, Dr. Narang has con- 
tended that the document sued on is not 


a promissory-note but a hundi ‘and that, - 


therefore, it lay on the defendants to prove 
that no consideration had passed. We 
have looked at the document which is conch- 
ed in the following terms:— 
“Undersigned promise to pay to Lala 
Hira Lal and Asa Ram the sum of Rs. 1,000 
(rupees one thousand only), payable during 
the period of one year without interest. 
Ambala, Budhoo Mal, 
24th February 1903. Dhuman Lall.” 
No doubt the promissory-note is written 


on a hundi paper bearing a stamp of Re., 
0-10-0, but a promissory-note of this character 


also required a stamp of Re. 0-100, see 
Art. 19 0f the Indian Stamp Act, No. II 
of 1899. i 

The learned Counsel has further relied 


on Chiragh “Din v. Bhagwan Das (1) - 


and has contended’ ihat the burden 
of proof must: be.taken to have shifted 
on to .the defendants. The facts of 
that case are clearly distinguishable 
from those of the present case. ‘In that 
case the. defendants had admitted the 
receipt of a portion of the consideration. 
In this case it is totally denied. Over and 
above what we have.said above, it may be 
stated thatthe question of burden of proof 


a3 a question of law _hardly arises in this. 


ease for both parties gave evidence and 
vhe decisions of the Courts below were given 
after a consideration of the evidence for 
both, parties. In our opinion there is no 
_ force in this second appeal and it must be 
dismissed with costs. | nos 
We order accordingly. ° 

- W. 0. A, Order accordingly. 
iste 32 Ind. Oas. 49; 109 P.R. 1915; 189 P. W.R, 


. MADRAS HIGH COURT. 
‘SEconp Civin Arrear No 1230- or 1921, 
. September 16, 1924, 
Present:—Mr. Justice Madhavan Nair. 
RANGA DASAN —PuLAINTIFE —APPELLANT 
versus ` < $ 
LATCHUMA DASAN-AND OTHERS — 
DsFENDANTS—RESPONDENTS. . 
Limitation Act (IX of 1998), Sch. I, Art. 134— 


RANGA DASAN V., LATCHUMA DABAN, - 


Pi 
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Temple property--Sale by trustee—Suit by successor 
for possession— Limitation. : 
A suit by a pujari or truste2 of a temple to recover 


` property belonging to the temple and improperly sold 


by his predecessor is not governed by Art. 134 of 
Sch. I to the Limitation Act. 

Vidya Varuthi Thirtha v. Balusami Ayyar, 65 Ind. 
Cas. 161; 44 M. 831; 48 I. A. 302; (1921) M. W. N. 
449; 41 M. L. J. 316; 3 U.P. L. R. (P. C.) 62; 15 L. 
W. 78; 30 M. L. 1. 66; 3 P.L. T. 245; 26 C. W.N. 
537; 24 Bom. L. R. 623; 20 A. L. J. 497; (1222) A. I. R. 
(P. 0.) 123 (P. CO), relied on. 

Subbaiya Pandaram v. Mahamad Mustapha Mara- 
cayar, 74 Ind. Cas. 492; 46 M. 751 at p. 757; 21 A.L J. 
730; (1923) A.I. R.(P.C)175; 45 M. L. J. 588; 25 
Bom. L. R. 1275; 18 L. W. 903; (1924) M. W. N. 65; 28 
C. W. N. 493; 2 P. L. R. 104; 33 M. L. T. 235; 50L 
A. 295; 40 O. L. J. 20 (P. CO), Kuppiswami Mudaliar 
v. Samia Pillai, 10 Ind. Oas. 369; 42 M. L. J. 1; (1921) 
M. W. N. 870; 15L. W. 33; (1922) A. 1. R. (M.) 406, 
Madhavrao Waman v. Raghunath Venkatesh, T4 Ird. 
Cas. 362; 47 M. L. J. 248; 25 Bom. L. R. 1005; (1923) 
M. W. N. 689; (1923) A. I. R. (P. C.) 205; 33 M. L. T. 
389; 47 B. 798; 28 O. W. N. 857; 50 L A. 255; 20 L. W, 


-248 (P. C.) and Najavath Alli v. Mujafar Alli, 77 Ind, 


Oas: 588; 45 M. L. J. 791; 18 L. W. 887; (1924) M. W. 
N. 53; we A. ICR. (M) 201; 33 M. L T. 175, dis- 
tinguished. ` . 

Second appeal against a decree of the 
District Court, Coimbatore, in Appeal Suit 
No. 33. of 1921, preferred against that 
of the Court of the Principal District 
Munsif, Erode, in Original Suit No. 713 
of 1918. 

Mr, T. M. Krishnaswami Iyer, for the Ap- 
pellant. 

Mr. A. Krishnaswami Iyer for the Re- 
spondent. 


JUDGMENT.—The lower Appellate 
Court has found that the plaintiff is a pujari 
or trustee of the suit temples. It has also 
been found that the suit property is property 
attached to the temples. The plaintiff's suit 
to recover possession has, however, been 


. dismissed on the ground .that it is barred 


by Art. 134 of the Limitation Act. 

Ithas been held by the Privy Council in 
Vidya Varuthi Thirtha v, Balusami Ayyar 
(1), that Art. 134 of the Limitation Act does 
not apply to a case of this kind. The res-. 
pondents’ learned Vakil seeks todistinguish 
the present case from the decision in Vidya 
Varuthi .Thirtha v. Balusami Ayyar (1) by 
pointing out that in tĦe Privy, Council case 
the alienation by the trustee complained of 
was only a permanent lease and not a saleag 
in this case, and reliance is placed upon the 
following passage in Subbaiya Pandaram 


(1) 63 Ind. Cas, 161; 44M. 831; 48 T, A. 302; 
M. W. N. 449; 41 M. LJ. 346, SUP, L. 
62; 15 L. W. 78; 30 Me L. T. 66; 3°P. L. 
G. W. N. 537; 24 Rom. L. R. 629; 20 A, 
1922) A. 1. R. @. 0.)-123 (B.SC)! 


(1921) 
R. (P. De 
T. 45 2 
L.” 


iy 
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v. Mahamad Mustapha Marcayar (2) in 
suppurt of thedistiaction. .The passage runs 
as follows—“Phisis uot, in fact, a transfer 
by the trustee himself for a valuable con- 
sideration, though there is little difference 
in principle between a transfer under an 
adverse execulion and a sale by the trustee, 
himself but disregarding ‘that Article, 
Art, 144, covers the exact-case.” It will be 
remembered that in, Subbaiya Pandaram v. 
Mahamad Mustapha Maracayar (2), the trust 
property sought to be recovered ‘was acguir- 
ed .by the purchaser under’ an execution 
sale and the question was whetherthe suit 
was barred under Art. 134 or Art. 144 of the 


Limitation Act. From the context in which 


‘Council were 


jt appears it seems to me ‘that in the pas- 


sage quoted their Lordships of the Privy ` 
only meeting. an argu- | 
ment that must have heen raised at the- 


Bar with reference to Art. 134. They 


were only pointing out this, namely, that 
‘it might be that there is-little difference | 


between a transfer under an execution salè 
i. č, involuntary transfer and a sale by the 
trustee himself, i. e., voluntary transfer; but 
Art. 134 applies to transfers, by the ‘trustee 


‘himself for valuable consideration, namely, 


voluntary, transfers: Then their Lordships ` 


proceed to discuss the’ applicability of 
Art. 144. That no such distinction as is 
now pointed out was present to their Lord- 
ships’ mind is also clear from the fact that 


their Lordships in the course of the elabora- 
- tion of the principle refer to cases of aliena- 
tion by lease and mortgages. [cf. Mahomed 


v.Ganapati (3), Jamal Saheb v. Murgaya (4) 


, and Behari Lal v. Muhammad Muttaki (5).] 


The decisions quoted by, the learned Vakil 


. for the respondents [Madharrao Waman v. 


Raghunath Venkatesh (6), Kuppuswami 


‘Mudaliar v. Samia Pillai (7) and Najavath 
Alli v. Mujafar Ali (8)] do not refer to this 


(2) 74 Ind. Cas, 492; 46 M. 751 at p. 757; 21 A. L. J. 
730; (1923) A. 1. R, (P. O.) 175; 45M. L. J. 588; 25 


‘Bom. Li R. 1275718 L. W, 903; (1924) M. W. N. 65; 28 
O. W. N. 493; 2 P. L. R. 104; 33 M. L. T. 285; 50 I. A. 
995,400. L. J. 20 (P. C) $ oo 
"(3) 13 M277; 4 Ind. Dgè. (N. 8.) 905. 
(4) 10 B. 31; 6 Ind. Dee. (x. s.) 406. s 
(5) 20 A. 482; 'A. W. N. (1898) 123; 9 Ind. Dec. (xN. s.) 


(6) 74 Ind. Cas. 362; 47 M. L. J. 248; 25 Bom. L, R. 
1003; (1923) M. W, N. 689; (1923) A. I. R (P. C.)_205; 
33M. L. ‘I’, 389; 47 B: 798; 28 C. W. N. 857; 50 T. A. 
255; 20 L. W. 218 (P. C.). 

"(AN 70 Ind. Cas, 369; 42 M. L.J. 1; (1921) M. W.N. 
870; 15 L. W. 23; (1922) A. I. R M 406. 

(8) 77 Ind. Gae. 508; 45 M. D. J: 791; 18-L, W. 887; 
(1924) M. W. N. p3; (1924) A, T. R, (ML) 201; 33M, L, 
T. 175. Maat WS r “apn S 
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distinction. I, therefore, think that the 
plaintiff's suit is‘not barred by limitation 
under Art, 134 of the Limitation Act.’ As it’ 
_has been admittealy brought within’ two 
years after he bepaine.a pujari his suit is in 
time." ~ ENG MR, ii 
J, ‘therefore, set aside the decrees of the 
Courts below and give the plaintiff a decree 
as prayed for subject to his givihg defend- . 
ants Nos. 3 to 5 Rs.:1,700 for the value of im- 
provements effected by them. ` The plaintiff . 
will have his costs in all the Courts, ` 
vY. N. V. $ 59 
Z. K, 5 Decrees set aside, 


. PRIVY. COUNCIL., | 
APPEAL FROM THE CaLoutra HIGH COURT. 
i November 21, 1924, . 
Present:--Lord Sumner, Sir John Edge ` 
_ and Sir Lawrence Jenkins. ` 
. WILLIAM GRAHAM—APPELLANT 
Bee versus ` TEADE 
KRISHNA CHANDRA DEY—RESPONDENT. 
Specific Relief Act (I of 1877), s. 16<Independent 
part of contract capable of specific performance—- 
Court, power of—New contract, whether can be made. 
Before a Court can exercise the power given by 
s. 16 of the Specific Relief Act, it must have some 
. material before it fo establish that thére is a part” of 
the contract ‘which teken by itself can and ought to be 
specifically performed and stands on a separate and 
independent footing from the“other pait of the con- 
tract. The Court-cannot apply thé section ona mere 
syrmise that, if opportunity were given for further 
enquiry, such, material might be forthcoming and 
possibly might be found to be sufficient. [p. 233, col. 
2 è : a. . 


i “The words of the section wide as they are, do not 
authorise the Court to take action otherwise than 
judicially, and in particular do not permit it to make 
for the parties, or to enforce upon them, a contract, 
which in substance they have not already made for 
- themselves. ba 4 = i 
When the wholé contract is enforced in’ one way 
or another, as tothe greater part by the remedy of : 
specific performance and as to a small residue by 
compensation, it is not necessarily making a new 
contract, to select from among the remedies, which 
the Court can grant, one for the major and another 
for the minor part of the contract. [ibid] 7 
Appeal from a decree and judgment of 
the Calcutta High Court (Mr. Justice 0, C. 
Ghose and Mr. Justice Panton), dated’ the. 
20th March 1923, reportedas 75 Ind. Cas. 421,' 
reversing those of the Court of the ‘Sub- 
ordinate Judge, 24-Parganas, dated the 
27th.November 1920. -, - | ; 
Messrs. A, M. Dunne and Farrer, for the 


A 


Appellart. Yi : 


[86 I. ©. 1925] °° 
JUDGMENT. . 
Lord ,Sumner.—This was a pur- 
chaser’s suit to enforce under the . Specific 
Relief Act, 1877, a contract for the sale of 
two plots of land for one sum of Rs. 1,53,000 
in the Tollygunj District of Calcutta. 
contract required the vendor to make out 
a marketable title.and,in case of failure 
to do so, bound him to refund the deposit 
on demand. It also stipulated that in case 
of any deficiency in, the area or quantity 
. of land, no compensation should be payable 
by the vendor on actual measurement. 
There was no general condition either pro- 
viding for compensation or excluding: it. 
The vendor proved to be unable to make a 
title to the second plot and the Trial Judge, 
having offered the plaintiff a decree for the 
conveyance of theother plot on the terms 
of's. 15, which offer was refused, dismissed the 
suit.withoutcosts. On the issue of damages 


for breach of the contract no evidence of 


material damage was given. 

On appeal the High Court, considering 
that the case fell within the terms of s. 16, 
allowed the appeal: but, having before them 
no evidence of the value or character of the 
plots beyond the particulars given in “the 
contract remitted’ the case to the Trial 
Judge, in order that he might take evidence 
and assess the ‘abatement of price to be 
` allowed in respect of the failure to make 
title to one of tlie plots 

Sections 14 to 17, inclusive, of the Specific 
Relief Act 1877;a1e both positiveand nega- 
tive in their form Taken together they 
- constitute a complete Code, within the 
„terms of which. relief of the character in 

question must be brought, if itis to be grant- 
ed at all. Although assistance may be 
derived from a consideration of cases upon 
this branch of English Jurisprudence, the 
_ language of, the sections must ultimately 
prevail. : 


Section 17 prescribes that there shall be 


no grant, of specific performance- except 
in cases coming within ‘one or other of 
the three ‘previous sections. It was not 
proved that the part of the contract which 
was left unperformed bore only a small 
proportion in value to -the whole within 
s.14, and the purchaser had declined to 
-accept relief on the terms of s. 15. Actord- 
ingly, s. 16 (which appears to be novel in 
the width of the power which it confers) 
afforded the only ground on which the 
` Court could help him. To make this 
section applicable it had to be shown that 
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there was a part ofthe contract, to wit, 
that relating to plot B; which (a) “taken 
by itself could and ought to be specifically 
performed,” and (b) “stood on a separate and 
independent footing” from the other part 
of the contract which admittedly could 
not be performed. 

Their Lordships think (1) that before a 


` Court can exercise the power given by s. 


16 itmust have before it some material 
tending to establish these propositions and 
cannot apply the section on a mere surmise 
that, if opportunity were given for further 
enquiry, such material might be forthcom- 
ing and possibly might be found to be 
sufficient; and (2) that the words of the 
section wide as they are, do not authorise 
the Court to take action otherwise than 
judicially, and in particular do not permit 
it to make for the parties, or to enforce 
upon them, a contract which in substance 
they have not already made for them- 
selves, 

When the whole contract is enforced in 
one way or another, as to the greater part 
by the remedy of specific performance and 


“as to asmall residue by compensation it is 


not necessarily. making a new contract to 
select from among the remedies which the 
Court can grant, one for the major and an- 
other forthe minor part of the contract. 
For this jurisdiction s. 14 specifically pro- 
vides and s.:17 forbids any extension beyond 
it. Hence s. 16, both because it must be 
something not covered by s. 14 and because 
no Court can act unjudicially without 
either . statutory warrant or consensual 
authority, must be limited and the expres- 
sion “stands on a separate and independent 
footing” points to a limitation, which would 
exclude any new bargain, that cannot be 
said to be contained in the old one. 

In the present case the contract states 
that the plots are in the same district, are 
of about the same area, are both equipped 
with tanks but otherwise are without specific 
description, and are both so delimited that 
they can be said to be bounded by such and 
such roads or properties on the north, south, 
east and west. The” price, however, is a 
price for both together and, in describing 
the steps to be taken as to making title, 
granting an assurance, and receiving rents 
and profits, both plots are dealt with to- 
gether as a whole, and there is nothing by 
which to separate them or to place one 
In 
were not for the statement of 


fact, if it 
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their areas, which are cautiously stated not 
to be guaranteed, and of their boundaries 
and loeality, no separate and independent 


_ footing could be suggested or alleged to 


distinguish either from the other. It may 
be that in the estimation -of the 


+ parties at the time of the agreement one 
was more valuable than the other, bigha ` 


for bigha, or one was made more valuable 
than it would otherwise have been by 
the simultaneous acquisition of the other, 
apart from their respective areas. ` Noth- 
ing is stated about the quality or ameni- 
` ties of the land. It may be that, because 
both were sold together, the total price 
was less than the aggregate prices would 
have been, if both had been’ sold apart. 
To call the parties to give further evidence 
_ now is to try to make them agree on a 
new price, subject to settlement by the 
“Trial Judge if they differ; it is in fact 
to impose on them an arbitration, 
to which they have not submitted. To 
resort to expert evidence is to inquire 
what they ought to have agreed upon, 
though the fact is that, left to themselves 
they did not choosé todo so. To remand 
the-case to the Trial Judge is to delegate 
“to hima discretionary decision which rest- 
ed with the High Court itself in the view 
which it took of the appeal. Their Lord- 
ships are, therefore, of opinion that the 
‘judgment of the High Court cannot stand 
and that the judgment dismissing the 
suit should be restored. : 
The Trial Judge gave the successful 
defendant no costs. The defence was singu- 
„larly devoid of merit. The vendor, a 
Barrister-at-law, owned only one of the two 
_ plots,. which he agreed to sell, the other, 
as he must -have known, belonging to his 
wife, and the assurance, which he sub- 
sequently gave upon a requisition on title, 
that his wife would concur, was somehow 
falsified. He then set up an affirmative 
defence, that time was of the essence of 
‘the contract, which-failed at the trial, and 
has since been abandoned. Their Lord- 
ships accordingly thmk that there ought 
to be no costs now on either side, either 
> of the appeal’ or of the proceedings in the 
Gourts below, and they will humbly ad- 
vise His Mejesty to the above effect. f 
K.S, D. Appeal allowed. 
Solicitors for the Appellant :—Messrs. 
- Watkins & Hupier. l : 
Solicitors for the Respondent :-—Messrs. 


Barrow, Rogers & Nevill. a: . 


-Judge, 


VEERASAMT NAIDU V. SIVAGURUNATHA PILLAI. > [86L 0. 1925) - 


| MADRAS HIGH COURT. . 
_ Seconp Crvi. APPEAL No. 1478 oF 1922. 
g i AND z : 

COmwIL MISCELLANEOUS Petition No.. 3158 

; oF 1923. 
October 14, 1924. 

. Present: ~Mr. Justice Devadoss. ; 
VEERASAMI NAIDU AND ANOTHER— .. 
Derenpants Nos, 9 AND 10—APPELLANTS 

versus 

SIVAGURUNATHA PILLAI AND OTHERS 

-—PLaINtTIFF AND Derenpants Nos, 1, 2, 

3, 5, 8, 11 AND 13—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 
27—Appeal—Additional evidence, when can be admit- 
ted—Limitation Act (IX of 1908), s. 8, Sch. I, Arts. 
44, 1296—Application for leave ta sue as pauper-- 
Order directing: payment of Court-feesr-Limitation, 
commencement of—Alienation by manager of joint 


. femily—sSuit to challenge alienation-~Alienor deserib- 


ed as guardian— Limitation. 


_ The rule for the admission of additional evidence 
in appeal does not permit an appellant to ask for an 


opportunity of adducing additional evidence on the , 
ground that he or his Vakil was careless in the lower 


Court. [p. 235, col. 1.] 


Where a plaintiff asks for leave to sue in forma 
pauperis the period of limitation ceases to run from 
the date of the presentation of the application for 


‘leave. Though it is called an application it is prac- 


tically a.plaint, and - limitation can only be computed 
till the date of the presentation of the plaint. If sub- 
sequently, owing to the finding of the Court that the 


_ plaintiff is not a pauper or by reason of his inherit- 


ing some property or of some legacy being left to 
him, it is proved that heis not a paurer, and the Court 
directs him to pay the Court-fee on the plaint, it would 
not enable the defendant to the suit to say that 
the suit is out of time, if on the date on which 
the Court-fee is paid 
has expired, unless it is found that the application 
was purposely made to avoid paying the Court-fee. 
[p. 235, cols, 1 & 2.] < 


- 


the limitaticnh for the suit - 


‘A member of a joint Hindu family has got a ~ 


period of twelve years for challenging any alienation 
made by the managing member of the family. The 
mere fact that the alienor is described as guardian of 
the “plaintiff in the deed of transfer and the deed 
purports to have been executed on kehalf of the 
plaintiff as well asthe alienor’ does not -make the 
alienor a guardian within the meaning of Art. 44 of 
Sch. Ito the Limitation Act, [p. 235, col. 2; p. 236, 


col. 1]. 
: In S. A, No. 1478 or 1922. 


Second appeal “from the decree of the 
Court of the Additional Subordinate Judge, 
East Tanjore at Mayavaram, in Appeal 


` Suit No. 74 of 1921 (A. S. No. 38 of 1920, on 


the file of the Court of the Subordinate 
Mayavaram), preferred against 
that of the Court of the ` Principal 


District Munsif, Tiruvalur, in Original. 


Suit No, 157 of 1917, 


[86 1. ©. 1925] ` 
In C. M, P. No. 3158 or 1923. 
Petition prayiag that, for the reasons 
stated in the affidavit filed by the petitioners 
in the lower Appellate Court, the High 


‘Court will be pleased to admit the docu- . 


ments filed in the lower Appellate Court, in 
evidence in the above second appeal. 
3 Mr, R. Srinivasa Iyengar, for the Appel- 
ants. . g - 

Messrs, A. C. Sampath Iyengar and N. 
Doraiswamy Iyer, for the Respondents. - 

JUDGMENT.—tThe first point argued 
in this second appeal is thatthe appellants 
should be given an opportunity of exhibit- 
ing certain: documents in Court and for 
that purpose the appéal should be remand- 
ed for taking further evidence. Itis argu- 
ed that certain documents were put into 
Court by the appellants, but owing to some 
reason or other those documents were not 
marked. Evidently the Vakil who conduct- 
ed the case for the appellants thought that 
those documents were not of much use. 
If he did not think so but carelessly failed 
to tender the documents in evidence, I do 
not think that the appellants can ask the 
Appellate Court to give them an opportun- 
ity of proving the very documents which 
wey ought to have tendered in the lower 
Court. The‘rule for allowing’ additional 
evidence in appeal does not permit the 
appellants to ask for an opportunity of 
adducing additional evidence onthe ground 
that they or their Vakils were careless in 
the lower Court. It is not necessary to 
consider this point in detail. It has been 
dealt with by the Subordinate Judge and 
I agree with his conclusion, | 

The next point urged is that the suit is 
barred by limitation. The plaintiff filed 
an application to suéin forma pauperis 
within 12 years from the date of thealienation 
llth April 1904. After notices were sent to 
the defendants, some of them seem to have 
compromised with the plaintiff whereby 
the plaintiff was able to get some property. 
After that he paid the Court-fee on the 
plaint for the remaining items. It is argu- 
ed that the plaint must be considered to 
have been instituted on the date the Court- 
fee was paid.: Where the . plaintiff asks 
for leave to sue in forma pauperis, the 
period of limitation ceases to run from the 
date of the presentation of such application, 
Though it is called an application it is 

ractically a plaint. Limitation can only 
be computed till the date of the presenta- 
tion of the plaint, If afterwards owing to 
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the finding of thé Court that he is not a 
pauper or by reason of his inheriting some 
property or of some legacy’ being left‘ to 
him, it is proved that he is not a pauper, 
the Court may direct him to pay the Court- 
fee on the plaint. That would not enable 
the defendants to the suit to say that the 


suit is out of time. In this case it is not sug- ` 


‘gested that the plaintiff, when he filed his 
application on 10th April 1916, was not a 
pauper and that he purposely, in order to 
avoid paying the Court-fee, filed an appli- 
cation to sue asa pauper. If such proof is 
forthcoming and that is the finding of the 
Courts below no doubt the appellants would 
be able to sustain their contention. No 
such suggestion on the part of the appel- 
lants was made in the lower Court. With- 
out clear proof that he was not a pauper on 
the date of the application for leave to sue 
in forma pauperis it cannot be said that 


` hs purposely avoided paying the Court-fee 


on the plaint and that the plaint he had 
put into Court was not a proper plaint. 
There is nothing in this objection. 

The next point sought to be raised by the 
Vakil for the appellants is that the suit 


-ig governed by Art. 44 of the Limitation 


Act. This is rather a novel contention 
inasmuch as the plaintiff and defendants 
Nos. -1 to 4 were members of a joint Hindu 
family and the plaintiff's suit is a suit for 
partition and in the course of the partition 
he asked for setting aside the alienation of 
some properties which had been alienated 
by the managing member of the family. The, 
argument for the appellants is that Docu- 
ment IV purports to have been executed on 
behalf of the plaintiff as well and the mere 
description of Ist defendant as guardian 


_ of the plaintiff would not at all make him 


a guardian within the meaning of Art, 44 of 
the Limitation Act. The appellant's Vakil 
relies upon Arumugam Pillai v. Pandigam 
Ambalam (1). That was a case in which a 
father conveyed the property which descend- 
ed to his son from his mother. So there 
was no community of interest between him 
and the son so far as that property was con- 
cerned; and the Court held thaf the proper 
Article of the Limitation Act was not 126 
but 44.. ` on 

Here the facts are different. The plaint- 
iff asa member of a joint. Hindu family 


-has got a period of 12 years for challenging 


(1) 62 Ind. Cas. 630; 40 M. L. J. 475; 13 L. W. 416; 
29 M L T. 253; (1921) M. W. N. 255, 


. the Alah abad High Court, 


. 984; 
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-any alienation made by the managing mem- 
ber of the family; whether he lived with 
him or-not is immaterial. 

- Then the last ground taken ` up is that 


{e partition arrangement should be so - 
conducted as to allow the appellants to `` 


retain the’ properties conveyed to them. 
The Subordinate Judge has given certain 
- directions for working out the decree and 
I think the Executing Court will pay at- 
tention to these directions. I may observe 
for the direction of the Executing Court 
“that, if possible, the items in the possession 


< of the appellants may, without detriment to 


the interests of the others, be so allotted 
to defendants Nos. 1 to4 as to enable the 
appellants to have the properties which 
they have purchased. s 

The second appeai fails and is dismissed 
.with costs. 

THE MEMORANDUM OF OBJECTIONS. 

The memorandum of objections ‘is not 

pressed and is dismissed: with costs. 
O. M. P. No. 3158 oF 1923. 

The petition for admission of ‘documents 
is also dismissed but without costs. 

V. N, V. `. Appeal dismissed. 

Z, K. A 


ed 


. PRIVY COUNCIL. . 
< APPEAL FROM THE ALLAHABAD HIGH Court. 
November 13, 1924. 


Present :—Lord Dunedin, Lord “Gari = 


and Lord Darling. 


` Saiyid MANZUR HASSAN anD ‘OTHERS— 


secon 
versu 
Saiyid MUHAMMAD. Zi AMAN AND OTHERS 
—RESPONDENTS. |, 
Highway—Religious "procession in public street-— 


Rival sects, rights of—Hzxclusive use of este 


whether permissible. 

Persons of every sect are entitled to conduct re- 
ligious processions with its appropriate observances 
along a highway provided they do not interfere 
with the ordinary use of the street by the public, but 
no sect can claim the exclusive use of the highway for 
their worship. 

Parthasaradi Ayyangar v..Chinnakrishna Ayyangar, 
5M. 304; 2 Ind. Dec (N. s.) 211, Sundram Chetti v. 
Queen, 6 M. 203; 2 Weir 77; 2 Ind. Dec. (N. s.) 
420 and Sadagopachariar v. Rama Rao, 26 M. 376, 
referred to, 

Appeal from a decree and judgment of 
C Mr.“ Justice 
Tudball and Mr. Justice Sulaiman- dated 
the 30th May 1921 reported as 63 Ind. Cas. 


tional Subordinate Jud ge, Aligarh, dated the 
_ 10th pounce 1918, ` 


reversing that of the Second Addi- 


. MUHAMMAD ZAMAN. [86 T. O. 1925) ` 


` Messrs. L. De Gruyther, K. C., and W.. 
Wallach, for the Appellants. 
- Sir George Lowndes, K. C., and: Di. Abdul 
Majid, for the Respondents. 

JUDGMENT. 

Lord Dunedin.--In the town of Aur- 
angabad there are two sects of Muhammad- 
ans, the Shias and the Sunnis. These sects 
‘worship in the month of Moharram in a 
different manner. Jn particular the Shias 
conduct a procession along with various 
emblems, which it is not- necessary to 
specify, all alluding to. the martyrdom of 
Hasan, and Hosain, “and as the procession - 
proceeds they from time to time perform 
a ceremony called matam which *means 
that they stop fora littleand wail. The 
Sunnis-also revere the martyrdom of Hasan 
and Hosain but worship in a different way. 
In the town of Aur angabad from time im- 
memorial the procession of the Shias has 


‘passed along a certain public road which . 


‘passed behind the back of amosque used . 
by the Sunnis. in 1916 for the first time. 
the Sunnis interfered with the- procession 
and-alléged that it disturbed their devotions 
in the mosqile, A modus vivendi was arrang- 
ed for atime. In order to prevent disturb- - 
ances for the moment the Magistrates 
passed a regulation for the year in question ' 
that there should be no performance of 
matam within a certain distance of the 
mosque until the ‘procession had passed 
a certain distance beyond the mosque. A 
similar arrangement was made in 1917. To 
bring matters to a crisis the Shias then 
in 1918, raised an action in the Court of 
Aligarh, asking for a declaration. of their 
right to go im procession and do “matam 
and for a perpetual injunction -against the 
Sunnis again interfering with them. They 
also asked for damages. The action was 
opposed by the Sunnis. The District Judge 
granted the declaration that they craved, 
but subject to any order that from time 
to time the Magistrates might make;-and 
refused damages. Appeal” was taken to 
the, High Court by the defendants and the 


"plaintifs raised -a cross-appeal asking that 


the rider asto the power of the Magis- 
trates might be deleted. The High Court 
reversed the judgment, and dismissed the 
suit, holding that the plaintiffs had not 


‘made out any case for a declaration, They 


treated the suit asa prayer to be-allowed 
to block absolutely the highway, which, 
their. Lordships considered, _ could not ‘be 
allowed. a 


: tot t 

[86 1..0, 1925] 
Leave was asked tó appeal to the Privy 
Council and was granted by the Chief 
Justice and another Judge who had not 
heard the appeal, and it is abundantly, clear 
from the observations which were made by 


them that they thought the question one of 
great importance. ' 


The case seems to: their Lordships to 
raise for, authoritative decision the ques- 
tion as to the right of religious proves- 
sions to proceed along the roads’ in India, 
practising their religious observances, and 
the decided authorities. in India are cer- 
tainly conflicting, The first quéstion is : is 
there á right to conduct a religious pro- 
cession with its appropriate observances 
along a highway? ‘Their Lordships think 
the answer is in the affirmative. 
thasaradi Ayyangar v. Chinnakrislina 
‘Ayyangar (1), Turner, O. J., lays down the 
law thus :— , : 
_ “ Persons of whatever sect are entitled 
to conduct religious processions through 
public streets so that-they do not interfere 
with the ordinary use of such streets by 
the public and, subject to such directions 
as the Magistrates may lawfully give 
to prevent obstructions of the thoroughfare 
or breaches of the public peace.” 

In Sundram Chetti v. Queen (2) before a 
Full Bench the- positton was maintained, 
and it was further iaid down that the wor- 
shippers in a mosque or temple which 
abutted on ahigh road could not compel 
the processionists to intermit their worship 
while passing the mosque or'témple on the 
ground .that there was continuous worship 


there. ` At page 217 * Turner, O. J., says ‘=~ 


“With regard to processions, if they -are 
of a religious character, and the religious 
sentiment is to be considered, it is not less 
“a hardship on the adherents of a creed 
that they should be compelled to intermit 
their worship at a particular point, than 
it ison the adherents of another creed, that 
they should be compelled to allow the pass- 
age of such.a procession past the temples 
_they revere.” : ` 
In Sadagopachariur v. Rama Rao (3) in 
a civil case the same view was taken, but 
in a. criminal case in the same volume, 
Vijiaragavachariar v: Emperor (4) two 
Judges held. that to use a highway asa 
:' (1) 5 M.804; 2 Ind. Dee. (w..s.) 211. š 
- 12,6 M 203; 2 Weir 77; 9 Ind. Dec. (N. s.) 420. 
(3) 26: M. 376, : 
(4) 26 M. 554; 13 M. L.J. 171. ° j 


"Page otè MB] 
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place of worship was not legitimate. One 
Judge, whohad taken part in the former case 
dissented and, at a former hearing the Chief 
Justice had also dissented. The first of these 
cases came to this Board and no doubt was 
there thrown on the right of religious wor- 
ship in a highway. Two other questions have, 
however, emerged. ` In several cases one 


- sect claimed the exclusive use of the high- 


way for their worship. This has been 
consistently refused. The other question, 
which goes’ deep into what ought to be 
done in the present case, is this :—Doesa 
civil suit lie against those who would pre- 
vent a procession with its observances ? 
Here there is an obvious discrepancy. bet- 
ween Bombay and Madras, and Calcutta 
upholds Madras. The leading Bombay 
authority is the case in Satku v, Ibrahim 
Aga (5). Westropp, ©. J., and Melvill, J. 
This was a suit by certain Mussulmans who 
carried tabutsin procession along a public 
road. They were disturbed in so doing 
by Mussulmans of a rival sect. The 
head-riote sets forth the judgment accurate- 
“Held, in special appeal the plaintiffs 
could not maintain a civil suit in respect 
of such obstruction unless they could prove 
some particular damage to themselves per- 
sonally in addition to the general incon- 
venience occasioned to the public. The mere 
absence of the religious or sentimental 
gratification arising from carrying tabuis 
along a public road isnot anysuch particular 
lossor.injury as would be sufficient, according 
to English and Indian precedents, to sustain 
a. civil action.” > 

The judgment really proceeds entirely 
on English authorities, which lay down the 
difference between proceedings by indict- 
ment and by civil action. 
‘In their Lordships’ opinion such a way 
of deciding the case was inadmissikle. The 
distinction between indictment and action 


‘in regard to what is done on a highway is 


a distinction peculiar to English Law and 


ought not to be applied in India. This 
“judgment was followed, as was natural, in 


Kazi Sujaudin v. Madhavdas (6) by two 
Judges. Nevertheless in the next case, 


` Baslingappa Parappa.v. Dhurmappa Basap- 


pa (7), Sir Basil Scott, C. J., and Batchelor, 
J., disregarded the’ authority of their own 
Court in Satku v. Ibrahim Aga (5) and pro- 
- ©) 2B. 457;,2 Ind. Jur. 828; 1 Ind. Dec. (xN. s.) ° 


726. 
(6) 18 B. 698; 9 Ind. Dec. (x. s.) 971. 
7) T Ind, Cas? 663; 34 B. 571; 12 Bom, L. R. 586, 


record), the words 


‘stood in India. 
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that it overruled Satku’s case (3) clearly 


-'didso. The lower Court had followed Satku’s 


case (5), (infra) and dismissed the suit. 
The head-note,is :— 

“On second appeal by the plaintiffs held, 
reversing the decree and allowing the claim, 
that the suit was not for the removal of a 
public’ nuisance but for. a- declaration of 
the right of an individual community to 


_ use.a public road.” 


The Madras cases already cited were all 


- cases (except ‘the criminal one) in .which 


declarations were sought and either granted 


“or, if asking for exclusive right, refused, but. 


in none of them.-was the ‘idea entertained 
of special damage other than the obstruction 
of the procession being needed. 


In Mohamed Abdul Hafiz v. Latif Hosein : 
- (8), the Madras view was taken. 


The head- 
note is:— . 

“A suit for decinaition of right to carry 
religious emblems in a. procession through 
the “streets of a village and for damages for 


“preventing. the plaintiff from doing a lies 
- in the’ Civil Court.” 


. Their Lordships are of | opinion “that the 


. views of the Madras Courts are right and 


that the Bombay judgment is. wrong. 


. They think that the appellants are entitled 
. tothe declaration granted to them by the 
‘District Judge but propose to add to it, 


after the word “ traffic” (line 3, page 42 of 
“ to the Magistrate's 
directions and the rights of the public.” 
Tf their Lordships were simply to dismiss 
the, appeal the effect would be misunder- 


‘religion when their places of worship are 


upon the routes where the processions of 


those with whom they do not agree pass, 


would appeal to the judgment as settling 


-that the functions of the ‘procession should 


Wi 


cease agit passed them. But if the declara- 
tion as made by the District Judge is 
granted the Magistrates will still be able 


to make any ar rangement they choose, and - 
Af -they. choose, to repeat the order that 
forbade doing matam within .a certain dis-. 


tance of the mosque That order would be. 


an order passed in respect ‘of. special cir- 
. cumstances, not a general, pronouncement 
“as to righfs. 

` Their Lordships s therefore; humbly ` 
advise His Majesty that the appeal should 


- ‘be allowed and the declaration granted -as- 
(8) 24 0. 524; 12 Ind. Deo. (x. - 1017. 


Every different sect or. 


| RAJA OF PITTAPUR V. REVENUE Dori OFFICER, COCANADA, 
‘nounced a judgment which, without saying 
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above indicated, ‘and’ that the appellants 
should have the costs of the appeal before ` 
this Board, but inasmuch: as in the Courts 


-below they asked that there should be no’ 


declaration as tothe Magistrate's right, rio 
costs should be allowed ‘to either paity i in, 
the Courts below. 
K. B. D. Appeal allowed. 
Solicitors’ for the Appellants, —Messrs. 
Barrow, Rogers and Nevill. . 
Agent for’ the.. Respondents, —Mr. D. 
Grant. i i 5 
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MADRAS HIGH COURT. 
© `- CIVIL APPEAL No. 363 or 1920. 
September 19, 1924. 
Present: Mr, Justice "Ramesam and 
Mr. Justice Jackson. 
Tus RAJA oF PITTAPUR— Cramant 
No. J—APPELLANT . 
VETSUS 
THE REVEN UE DIVISIONAL OFFICER, 
COCANADA, AND oTHERS—CLaIMaNT . 
. ` No. 9-—— RESPONDENTS. KG 

Land acquisition proceedings—Landlord and tenant 
—Building and agricultural purposes—Apportionment 
of compensation. 

In proceedings under the Land Acquisition Act, 
whether the land acquired is agricultural land or 
land fit for building purposes, the value that has to 
be ascertained is its market-value. Jn ascertaining 
the market-value, thé fact that the land may possibly 


“be used for building purposes has to be considered. 


| under the Land Acquisition ‘Act. 


A appeal, : 


4 


[p. 239, col. 24} 

Where land, which was never put to agricultural 
uses, is to be valued on account of its possible use 
for ‘building ‘purposes, the ‘extra value, which it _ 
receives, should be proportionately distributed be- 
tween the tenant and the zeniindar in proportion to 
their interests. [p 239, col.1.] . 

Where, however, there is no extra value to be. 

given to the land ‘if’ used for building- purposes, the 
proportion between the zemindar's and the tenant's 
interest’ remains as if’the valuation is made on the 
footing that`it is agricultural land. [p. 239, col. 2.] 
_ Appeal preferred against an order of the 
District Court, Godavari at Rajahmun- 
dry, dated the dist July 1928 i in O. P. No. 
55 of 1919. - 


Mr. V. Garda aja hari for the Appel- | 


: lant. 


The Covenant Pleader and Mr.. Po 


: Satyanarayana, for the Respondents. 


JUDGMENT.—This is an appeal 
But the 
Government are not now interested in the ° 


The dispute is as to the respec- 
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‘tive amounts to which the Rajah of Pitta- ` 
pur and his tenants are entitled. The land 
acquired consists of four plots of dry zeraiti 
land in the village of Chollangi of Pit- - 

. tapur zemindari whichis under the cultiv- ` 

ation of the ryots. The Revenue Divisional 

Officer, after referring’ to the rates quoted 

. Insome of the sale-deeds in the village 

and after remarking that the landis dry, 

found that the proper rate‘is Rs. 200 per 


‘acre. He allowed the: zemindar the value 


of the melwaram, which was determined 


by deducting the proportionate petsheush’ 


from the rent and multiplying by 20. 
“The zemindar claimed half ofthe amount 


of the whole, compensation for, his interest.” 


The Rajah, not satisfied with the award 
of the Revenue: Divisional Officer, made a 
reference to the District Court. The District 
Judge affirmed the order of the Revenue 
Divisional Officer. He found that the rent, 
which. was realised by the Rajah was Rs. 7 
and capatilising on this basis, he found. 
that the amount which the Rajah i is entitl- 
ed to is Rs. 156-15-0 and awarded the rest 
` to the tenants. The Rajah appeals. 


The first point which the learned Vakil 
for the appellant has -taken is. that the 
Rajah. is entitled to all extra value which ~ 
is given to the lands’ on the footing’ that 
that is useful for building purposes. He 
relies on the Rajah of Pittapuram v. The 
Revenue Divisional Officer, .Coconada (D). 
He relies on the sentence, ‘the difference 
between the market-value and. the valie 
of the tenants’ interest represents the land- 
lord's interest.. All that was laid down in 
that case was that where aland is fit to 
be used- for building purposes, .that_fact 
. ought also to be considered in estimating 
the market-value of the land. The fact 
that the zemindar and the tenant will not 
combine and “will not put the land 
to building uses, does not stand in the 
way of taking that element into considera- 
tion. This isthe only point decided in 
that case. 
| put to agriculture purposes, is to be valu- 
ed on account of its possible use for build- 
ing purposes the extra values, which it 
receives, should be proportionately distri- 
buted between the tenant and the zemnin- 
dar in proportion to their interests. 
much must be conceded in favour of the 
' appellant. 
is no scope for the application of that 

(3) 51 Ind, Cas, 656; 48 M. 644; 36 M, L. J. 455. 
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Where a land, which was never, 


This - 
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decision in the present case for, under the 
Land -Aeguisition Act, all that has to be 
‘ascertained -is the ‘market-value of the 
land. Whether it is agricultural land or 
land fit for building purposes the value that 
has to be ascertained. is its market-value. 
In ascertaining its market-value the fact 
that it may be possibly used for building 
purposes has to be remembered, Where 
the land is situated in great towns or 
cities such an element makes a substan- . 
tial difference. But in small villages, in the 
case of sites situated at a distance from 
the residential quarters in a village it may 
make no difference. Whether the value is 
ascertained by capitalising its agricultural 
income or by’ regarding itas one fit for 
building purposes where both the methods 
donot make any substantial difference or 
to put it in other words where there is no 
extra value to be given to itif used for 
building purposes, there is no question of 
‘distributing this extra value between the 
zemindar and the tenant. In the present 
case, the Revenue Divisional Officer has 
found by using the sale-deeds in the vil- 
lage that the proper value of the land is 
Rs, 200 per acre, He also remarks that 
there is at present castor crops on the 
land. It is said that tobacco, chillies and 
other érops may be raised. It is clear that 
the land is saline soil and is .being put 
to agricultural uses as dry land is. 

The sale deeds in the village must have 
been made on the-footing that lands are 
agricultural lands. It ' might be possible 
that they might also be useful for building 
purposes. But all the same, it is clear that 
‘in ‘petty villages, they could not fetch 
much more on that account. If that is so, 
the proportion between the: zemindars and 
the tenants’ interest remains as if the valu- 
ation is made onthe footing that it is 
vagriculutural land. The zemindar’s rent 
is about twelve-annas per acre, The rest of 
the benefit arising from the land goes to the 
tenants. The distribution now “made by 
the Revenue Divisional Officer is in An | 
ance with ihis proportion. 

The appealis dismissed with costs of 
the ‘tenants. {respondents). 

V. N. V. 


ZĖK. ii Appeal dismissed, 


But itseems to us that there ~ 
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LAHORE HIGH COURT. 
- Seconp Crvin AppeaL No. 1831 or 1921. 
December 8, 1924. 

Present: —Mr. Justice Harrison and 
Mr. Justice Zafar Ali. 
BENARSI DAS AND OTHERS—DEFENDANTS 
— APPELLANTS 

; VErSUS . | 
Seth HIRA LAL—PLAINTIFF— 
RESPONDENT. 
- Interest—Decree against major and minor defend- 


ants—Interest, whether can be allowed—Future inter- 
est—Discretion of Court—-Appellate Court, interference 


‘where a money decree is passed against several 
defendants, some of whom are minors and the others 
are’ majors, the mere fact that the -extent of the 
liability of the minor defendants is not co-extensive 
with that of the major defendants, would not dis- 
entitle the plaintiff from recovering interest -on the 
amount of the, decree from the major deféndants, if 
he is otherwise entitled to interest. Nea 

A claim for future interest is a matter within the 
diseretion of the Trial, Court, and where it is not 
shown {hat the discretion has beén improperly exer- 
cised the Appellate Court will not interfere with the 
exercise of such discretion. rae 

Second appeal from a decree of the District 


Judge, Delhi, dated the 30th April 1921, 


affirming that of the Sub-Judge, Second - 


Class, Delhi, dated the 29th November 1920. 
Pandit Sheo Naruin, R. B., for the Appel- 


lants. : ; 
Mr. Shamair Chand, for the Respondent. 


JUDGMENT.—This is a second appeal 
from the decree of the learned District 
` Judge of Delhi, and the only point involved 
as pointed out by the District Judge, is 
whether at the time the transactions com- 
menézed between the plaintiff and the defend- 
ants a partition had taken place amongst 
those svhom the plaintiff has impleaded as 
defendants. The District Judge has con- 
sidered: all the’ evidence, more especially 
an entry in the account book of the defend- 
ants, and- has found that the partition had 
not taken place. f 
After hearing Counsel on this point we 
are entirely in agreement with the learned 


District Judge and we find that itis not. 


proved that the partition had taken place, 
and, therefore, a decree has rightly been 
given against all the defendants as stated 
in the decree. The appeal is, therefore, 
dismissed, with: costs. Be “gu, 

Cross-objections have been put in by the 
plaintiff claiming interest subsequent to 
i4th-of February 1916 on the amount de- 
. creed to him against Pahlad Rai and Benarsi 
Das, the major defendants. The amount 
of interest claimed by him ig Rs, 237-14-0 
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calculated at 12 per cent, per annum. 
only reason given for not allowing interest 
is that it would be difficult to calculate it 
against some of the defendants and not 
against others. It has heen necessary to 
pass a decree in varying ‘amounts against 
the major and the minor defendants, and, 
therefore, we consider that there is no rea- 
son why the major defendants should not 
pay interest on this portion also. The 
amount claimed is at the rate of 12 per cent. 
per annum. The rate allowed against the 
defendants up to .the 14th of February is 
6 per cent. per annum. Even so 12 per cent. 


is by no means excessive, and we allow the ”’ 


amount claimed, Rs. 237-14-0 with costs. 


As claim has been made for future in- ¢ 


terest but this being a matter which was 
within the discretion of the Trial Court, 
and it not having been shown that the 
discretion has been improperly exercised, 


we dismiss that portion of the ‘cross-objec-: 
tions which prays for future interest after 


the decree, 
Z. K. Appeal dismissed; 


_ Cross-objections partly dismissed. 





BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
“No. 72 of 1922. 

ORIGINAL CIVIL JURISDICTION Suit 
No. 1079 or 1920. 

January 29, 1923. 

Present:—Sir Norman Macleod, KT, . 
Chief Justicé, and Mr. Justice Crump. 
HUSSEINALI CaSAM MAHOMED 
AND OTHSRS—DEFENDANTS—A PPELLANTS 
i versus 
DINBAI—PLAINTIFF—RESPONDENT. 
Contract Act (IX of 1872), ss. 28, 24, 25—“Volun- 
tarily,” effect of—lgreement, when enforceable—- 
Consideration and object, legality of—Past cohabita- 
tion, whether lawful consideration—Post-obit bond, 
waal 18. 


Plaintiff sued the executors of the last-Wilkof ‘one - 


J claiming two separate sums of Rs. 10,000 with 
interest at six per cent. per annum from the date of 
J's death, under a document alleged to have been 
executed by J, purporting to give to the plaintiff 
Rs. 10,000 as nursing fees and another Rs. 10,000 as a 


The | 


‘ 


present “to be paid after my death out of my estate’. . 
Plaintiff also alleged -that J made an oral -Will in | 


her favour. The defendants pleaded that plaintiff 
had attended on the deceased as a nurse only once for 
which she was fully paid, that the relations between 


< the plaintif and the deceased were of an iminoral 
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character, that the document sued on was not execut- 


ed by tha deseasad, that no. oral Will was made by 
him in plaintiff's favour, that the alleged settle- 
ment was void for want of consideration and that 
in any event it was of a testamentary -character and 
was revoked by the last Will and testament of the 
deceased : ; 

Held, (1) that the document sued on could not be 
construed as a post-obit bond, as it did not bind J to 
pay any ascértained sum to the plaintiff; [p. 242, col. 


“@) that the consideration for the document - being 
past cohabitation, it was void and unenforceable. 
ip. 243, cols. 1 & 2.] 


Dhiraj Kuar v. Bikramajit Singh, 3 A. 787; A. W.. 


N. (1881) 57; 2 Ind. Dee. (x. s.) 453, dissented from. 
Kisandas Laxmandas Bairagi v. Dhondu Tukaram 

Narvade, 57 Ind. Cas. 472; 22 Bom. L. R. 762; 44 B. 

542, referred to. š 

__ Per Macleod, C. J.—The word “voluntarily” in s. 25 

‘2) of the Contract Act must necessarily exclude any 

thing done at the request of the promisor. [p. 242, col. 


Sindha Shri Ganpatsingji v. Abraham, 20 B. 755; 10 
Ind. Dec. (N. 8.) 1074, followed. 


The consideration for an agreement is quite separate ' 


from the object and both must be lawful to maks the 
agreament enforceable at law. [p. 243, col. 1.) 

Tha first requisite of a bond is that the obligor 
must be bound in a certain sum of money. But if 
the payment depends on a contingency as in the event 
-of the obligor surviving a relative from whom he has 
expsctations, or if the payment is certain but_ the 
terms of payment uncertain, asin the case of a bond 
conditioned-for payment of a certain sum on the 
death of the obligor, the bond is called a post-obit 
bond. [p. 241, col. 2,] ie nlf 

Sir Thomas Strangman and Mr. Binning, 
for the Appellants, f 

Messrs. Inverarity and Bahadurji, for the 


Respondent. 


i JUDGMENT. l 

Macleod, C. J.—The plaintiff filed this 
suit against the ‘defendants as executors 
of the last Will of one Jumabhai Sheriff 
claiming: two separate sums of Rs. 10,000 
with interest at six per cent, from the 
death of Jumabhai, undera document al- 
leged to have been executed by Jumabhai 


on January 18th 1919, which ran as fol- - 


lows :— s 
-. “Bai Dinbai—Owing to my health be- 
coming weaker day-by day I give you this 
paper in writing of my free will that you 
will kindly accept Rs. 10,000 for the fee for 
the nursing which you have done for me and 
my family for ten to twelve years and 
Rs. 10,000 as a paltry present from me; in all 
Rs, 20,000 to be paid after my death out of 
my estate.” - . . 
- She also alleged that the deceased made 
an oral Will in her favour. Thedefendants 
pleaded that the plaintiff onlv attended on 


the deceased aš a nurse when he was suffer-- 


ing from. typhoid: fever for. which she was 
16. 
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fully paid. The relations between the 
plaintif and the deceased were otherwise 
of-animmoral character. They denied that 
the. document sued on was executed by the 
deceased or that any oral Will was made in 
plaintiff's favour. . They contended that the 
alleged settlement was void for want of 
consideration, hut in any event it was ofa 
testamentary character and was revoked by 
the Will. The claim to the second 
‘Rs. 10,000 was afterwards abandoned by the 


‘plaintiff. í 


` The learned Judge who heard the case 
decided— 

(1) That thë plaintiff was occasionally em- 
ployed by the deceased asa nurse. 

(2) That there was a settlement of her 
fees at Rs. 10,000. 

(3) That Jumabhai directed that the 
plaintiff should be paid Rs. 10,000 after his 
death. 

(4) That the plaintif could 
Rs. 10,000. 

(5) That Jumabhai executed the docu- 
ment of January 18, 1919. 

(6) That it was not void for want of con- 
sideration, for immorality or undue iuflu- 


recover 


ence. 

(7) That the document of January 18, 
1919, was not ofa testamentary character, 
and was not revoked by the Will. 

(8) That the deceased had not made an 
oral Will. 

(9) Thatthe letters, Ex. D, to the plaint 
were written by the deceased. 

(10) That the plaintiff had not been fully 
paid for her services, and passed a decree 
in favour cf the plaintiff for Rs. 10,000 with 
interest at six per cent from the date of 
Jumabhai’s death with costs and interest 
on judgment. 

The defendants have appealed. 


“The first question which arises is what 


is the nature of the document, Ex. A, on 
which the plaintiff's suit is founded. 


The learned Judge held that it was a 
post-obit bond. The first requisite of a bond 
is that the obligor must be bound in a cer- 
tain sum.of’money. But if the payment 
depends on a contingency as in the event 
of the obligor surviving a relative from 
whom-he has expectations, or if the pay- 
ment is certain but the terms of payment 
uncertain as in the case of a bond condi- 
tioned for payment of a certain sum on the 
death of the obligor, the bond is called a 
post-obit bond. ' E ' 
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‘Tt is dificult. a see how Ex. A can be 
Piet as a bond as-.it did. not: bind 


J umabhai to pay any ascertained sum- to’ 


f “the plaintiff The Judge considered it as 
ao actual disposal of his property by Juma- 
hai. 
money in consideration of past services, but 
‘gave the time of payment as the time of 
‘his death. If Ex. A was a conveyance it 
could not be a bond, but the only way that 
“a sum of money can be conveyed is by ac- 
tual transfer of the money or the équiva- 
‘dent. If Jumabhai had “said or written 
““Here is a note for Rs 10,000, my execu- 
tors will give it to you after my death” his 
act would clearly have been of a testamen- 
tary character, and would have been revok- 
ed by the subsequent Will. 

In my opinion lis. A is not a post obit 
bond, and on this finding the plaintiff would 
be out of Court. It. is necessary, however, 
considering the amount of the claim, to 
deal with “the other question whether as a 
‘matter of fact Ex. A was executed by 
Jumabhai as alleged by the plaintiff. 

[His Lordship then discussed the evi- 
dence and proceeded as follows :—] 

On the evidence I do not think the plain- 
tiff has succeeded in proving that Ex. A 
was signed by Jumabhai, 

But as this case may go to a higher Court 
itis necessary forus to consider the sixth 
‘issue in the Trial Court. ‘Whether, if Ex. A 
was executed by Jumabhai, itis not void 
for want of consideration, for immorality, 
or undue influence. 

, The learned: Judge thought there was 
some consideration forthe Rs. 10,000 given 
by way of (fees for) nursing services, but the 
real consideration no doubt was not Dinbai’s 
work as a nurse but her long intimacy with 
Jumabliai. As no adultery had been proved, 
the consideration was past cohabitation. and 
so the agreement, on the authority of Män 
Kuar v. Jasodha Kuar (1) and Dhiraj Kuar 
v. Bikramajit Singh (2), was not invalid on 
the ground of immorality. In the first 
place it appears to me that.the evidence 
very clearly points to the fact that the in- 
timacy between Jumabhai and Dinbai cóm- 
menced “during the lifetime of -Dinbai’s 
e husband who died in March 1914 (Ex. 20). 
Miss cane said‘ that - abet must 


K 1A. 478; 2 Ind.. Jar, 356; 1 Ind. Dec. (x. 8.) 
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He conveyed to Dinbai a sum :of 


. ment came 


[s6 È ‘O, 1925) 


have been under erating at the “Motlibai | 


Hospital in 1912. J umabhai used to take her 


He took her out in a victoria not - 


home. 
In Ex. F Dinbai writing 


in a motor car, 


“to the third defendant said :— 


- “Look here, Musabhai, the whole world 
would know what sort of a connection there 
was between your father and. myself, I 
have served your father with real diligence 
and with heart -and soul not for one or two 
years but for fourteen years uniformly and 
just as one should take care of a glass ves- 
sel I- had taken- care of him. During - 
fourteen years he never ‘spoke an untruth 
in his talk with me.” : 


-There is not a word in that letter about 
nursing services and it seems to me that 
it is a perfectly fair inference that the 
connection between Jumabhai and the 
plaintiff had ceased to be.platonic before 
the plaintifi's husband died. Moreover it 
is not suggested-by the plaintiff in that 
letter that her services as mistress 
had not been paid for; the agreement 
between Jumabhai and the plaintiff was 
that Jumabhai should pay the plaintiff 
Rs. 100 ‘a month in return for the ‘plain- 
tiff becoming his mistress and that agree- 
to an end on Jumabhai's 
death. The agreement now set up for a 
sum of money to be paid on Jumabhai’s . 
death must be considered having regard 
to the provisions of the Indian Contract 
Act. Although astudy of the English Law 
on the point may he necessary. both to the 
jurist and the student, it is out of 
place in a judgment as. more likely 
to lead to a confusion of ideas and 
an erroneous decision. Under s. 25 of the 
Act an agreement is void if made without 
consideration unless it comes’ within. one. 
of the exceptions mentioned in the section. 
The exception relied on by the plaintiff 
was that of a promise to compensate whol- 
ly or in part a person who has voluntarily ` 
done’ something for the promisor, The 
relative illustrations are (c) and (d). The 
word “voluntarily” must necessarily ex- 
clude anything done at the request of the 
promisor, see Sindha Shri Ganpatsingji v. 
Abraham (8) and it is impossible. to con- 
sider the services of the plaintiff rendered ` 
to Jumabhai-as his mistress except as 
services rendered at his request. In Dhiraj 
Kuar v. Bikramajit. Singh (2) -it was con- 
sidered that a promise to pay a woman an 


(8) 20 B: 755; 10 Ind, Deo: (jv. B.) 1074, ° 


3 Hy. 


` 


Ka 
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allowance on account of past cohabitation 
could be regarded as an undertaking by 
the promisor to compensate the promisee 
for past services voluntarily rendered. The 
correctness of this decision has been doubt- 
ed by Pollock and Mulla, page 199, and with 
all due respect Jam unable to agree with 
it. The agreement. set up in ‘this suit 
therefore, in my opinion requires considera- 
- tion to make it enforceable. Considera- 
tion is defined in s. 2 (d) of. the Indian Con- 
tract Act: 

' “When, at the desire of the promisor the 
promises or any other person has done or 
abstained from doing, or does or abstains 
from doing, or promises to do or to abstain 
from doing, something, such act or absti- 
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nence or promise is called a consideration ` 


` for the promise.’ 

Therefore, something which the promisee 
has done. at the desire of the promisor 
before the promise is given, is good con- 

_ sideration provided it is lawful under the 
provisions of s. 23. It is, therefore, not 
neeessary to consider whether at the time 
that something was done by the promisee 
at the desire of the promisor, it was intend- 
ed that recompense was to be given, the 
. amount to be fixed at a future date, although 
as stated in Pollock and Mulla, Fourth 
Edition, page 26, in many common circum- 
stances the fact of service being rendered 
on request is ample evidence of an under- 
taking that it was to be paid for according 
to the usual course. | 

Unders. 23 of the Act the consideration 
or object of an agreement is lawful unless 

(inter alia) the Court regards it as panier 
- or“opposed to public policy. 

It cannot be said that the object i an 
agreement to provide for the future main- 
tenance -ofa mistress after the connection 
has ceased is unlawful, but the considera- 
tion for an agreement is quite separate 
from the object and both must be lawful 
to make the agreement enforceable at law. 
In Dhiraj Kuar v: Bikramajit Singh (2) 
the Court was of opinion that past cohabi- 
tation would not be an immoral considera- 
tion if it could be called a consideration 
for a promise to pay an allowance. But as 
submitted by Pollock and Mulla at page 164 
< the question is whether a consideration, . 
“which -is immoral at the time and, therefore, 
would not support an immediate promise 
to pay, becomes innocent by being past. 

“Once we get rid of the confusion between 


the CONSAN for and the object ot an 


i 
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agreement, and the distinction made by 
English Law between something done 
before the promise is given and something 
done atthe time of the promise or to be 
done thereafter, the answer seems to be 
clear: see Kisandas Laxrmandas Bairagi v. 
Dhondu Tukaram Narvade (4). There can 
be no difference whether A says to B “IL 
will give you Rs. 1,000 a month if you live 
with me for a year” or “I will give you 
Rs. 1,200 because you have lived with me 
fora year.” The something to bedone by 
the promisee in the one case is the same as 
the something done in the other case, and 
if the Court thinks that the one act is 
immoral, it must also think the other im- 
moral, however much it may think that 
the conduct of the promisor in desiring to 


. recompense B for past services, or, assuming 


they have been paid for as arranged, to 
provide for her future maintenance, is 
honourable. The plaintiff's suit must, there- 
fore, be dismissed with costs throughout. 

- Stay execution vacated, order to contain 
_ costs of that application. 

Crump, J —The case for the plaintiff is 
stated in para. 3 of the plant which is as 
follows :— 

3. “Prior to his death the said J umabhat 
Sheriff settled the amount due to the plaint- 
iff for her services as nurse and agreed to 
pay to plaintiff Rs. 10,000. He also 
directed that a present of Rs 10,000 should be 
paid to the plaintiff out of his estate after 
his death. Hereto annexed and marked A 
is a document executed by the said Jumabhai 
Sheriff dated J january 18, 1919, evidencing 


„z the above facts.” 


It may be noted that when the case came 
to trial the claim was confined to the first 
item of Rs. 10,000. 

The genuineness of the document, Ex. A, 
on which the suit was based was denied i in 
the written statement and an issue was 
raised upon the point (Issue No. 5). The 
determination of that issue is the most im- 
portant question of fact in the case. The 
plaintiff cannot succeed without establish- 
ing the genuineness of the document which 
is the foundation of her suit. The learned 
Trial Judge has decided this point in her 
favour. I find myself unable to agree with 
his conclusion. 


[ His Lordship proceeded to discuss the 
evidence and held that the document was- 
not proved. 


(4) 57 Tad. Oas.472; 22 Bom. L. R. 762; 44 B, 542, 
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- This finding must entail the dismissal cf 
the suit but wcre the document genuine 
the result. woula.be the same. J acceptthe 
view of-the learned Trial Judge that the 
words “nursing seivices” are no more than 


an euphemism. The intention must, have | 


been to reward plaintiff for her long con- 
nection with the deceased. There are two 
grounds on which it appears to me that the 
document cannot be enforced. : In the first 
place it is testamentary: in the second place, 
it falls within the scope of s. 23 of the 
Indian Contract Act. 

If the document. is-read as: whole it is 
nothing. more than a declaration by the 


‘deceased of an intention which he desires 


` to. be carried into effect after his death. 


There is no present obligation.and, therefore, 
it is-not a bond. If this is the correct 
view then it wasopen to the deceased to 
revoke that. disposition, and in his Will of 
January 29 he.revokes “whatever Wills or 
testamentary writing I may have. made 
previous to this.” I cannot discover, any 
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whether 8. 23 does not render the agree- 
ment void, It has already been shown that 
for many years: the connection was ad- 
ulterous. An adulterous connection n-ust 
be regarded’ as immoral or opposed to pub- 
lic policy, and.the consideration is,.there- 
fore,- unlawful. It is difficult to separate 
that part of the’ connection which was 
adulterous, that is to say, that part which. 
was prior to the death of the hushand, 
from the later part. Such a case is covered 
by s. 24, . But in any case it would be im- 
possible to say that a connection such as 
this is not immoral, and if that connec- 
tion, past though it be, is‘the consideration, 
then the consideration is immoral, and; 
therefore by virtue of s, 23 unlawful. The 
agreement is, therefore, void. 

The appeal must, therefore, be allowed 
and the suit dismissed: with costs throu ghout. 


K. S. D. Appeal allowed. 


covenant by him not to revoke this dis- 4 


position. 

Ifthe document is to be regarded as a 
promise. to pay, then either there i is con- 
sideration, or there is not. In the latter 
case we have to consider -s. 25 of the Indian 
Contract Act. That section lays down the 
general rule thatagreements without con- 
sideration are void. Thereare three excep- 
tions where an agreement without consider- 
ation is declared to be a contract ‘and, 
therefore, enforceable. 
eeptions the second alone need be consider- 
ed for the fist ani the third are plainly 
inapplicable. Can it be’ said .that plaintiff 
had “voluntarily done something” for the 
deceased. In Sindha Shri Gunpatsingji v. 
Ahřaham (3) Farran O., J., says:— 

“The section appears to cover cases where 
a person without the knowledge of the 
promisor or otherwise than at his request 
‘does. the latter some service and the -pro- 
misor undertakes to recompense him for it ” 

If that be so the present case is outside 


8. 25. è 


If it canbe taken that the past services 
rendered at the request of the deceased are 
evidence of an understanding that payment 
would be made in the usual course then 
those past „services may be considered 
for the promise. But here thosé, services 
“were paid forat the rate of Rs. 100 per 
month. But if, nevertheless they he regard- 
ed: as consideration ~ the question arises 


O£ these three ex- ` 


LAHORE HIGH COURT. : 
MISCELLANEOUS First CiviL APPEAL No: 2040 ., 
oF 1924, 

- November 28, 1924, 
Present:—Mr. Justice Martineau. 
BEHARI LAL—DeEFexnDant—AvPELLANT 

Versus . 
` Rai Sahib Lala MOOL CHAND AND 
OTHERS-— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), 0. XX; r. 18 
(D (2), O. XXXIX, r. 1--Partition suit—Preliminary 


“-deeree—-Decree declaring shares of parties, whether 
: final as to-agricultural land—Injunction resiraining 


party from interfering with possession of Receiver, 
whether can be ganted. 

Where in a suit for partition a decree is passed 
declaring, the shares of the parties in the property 
and directing the partition of the property other than 
agricultural land- and the taking of accounts, the 
Seine is a preliminary decree with regard to the 

property other than agricultural land and the cuit 
with regard to that property still continues but with 
regard to the sgricultural land, the decree is a firal 
decree and the Court becomes functus officio so far as 
the agricultural land is concerned, and the } roceed- 
ings in tke euit with regard to such. land come to 
an end. ‘lhe Court has no further power ailer the 
decrée to istuean ad interum injunction forbidding 
“any of the parties from interfering with the poces 
sion of the Receiver over the agricultural land. , 

Miscellaneous first appeal from an order” 
of Senior Sub-Judge, Lahore, dated 25th 
June 1924 and 30th aoa 1924, 


Bakhshi Tek Chand and Lala Mehr Chand 


. Mahajan, for the Appellant 


(86.1. ©. 1925] BABI SEKHARZSHWAR RAY v,.LALIT MOHAN MAITRA, .  - 


Lala Badri Das, R.B; and Lala Jagan 
Nath, for the Respondents. 7 ; 
JUDGMENT.—This is ‘an appeal from 
an: interim injunction which: has been 


issued to Lala Behari Lal, forbidding him . 


to interfere with the Receiver’s possession of 
the agricultural land which was one of the 
"properties in suitin this case. A decree has 
_already been passed on the 21st of January 
1924 declaring the shares of the parties in the 
property left-by Rai Bahadur Buta Mal and 


directing the partition of the property other ` 


than the agricultural. land and the taking 
of accounts, and it is contended for the 


appellant that on-the passing of that decree- 


the Court below was functus officio so'far 


as the -agricultural land was concerned. 


This contention. is,.in my opinion, correct. 
In regard to the remainder of the property 
the decree was no doubt a preliminary 
decree and the suit with regard to that 
, property still continues, but with regard to 
the agricultural Jand the decree was final 
and the proceedings in the suit are at an 
end, . The difference between the nature of 
the decree so far as it relates to the agri- 
cultural. land and‘ that ‘of. the decree in 
regard to the remainder of the property is 
clear from sub-rules (1) and (2) of O. XX; 
r. 18, ©. P. C. -The. Court below was 
not co:npetent to issue the injunction in 
regard tothe agricultural land after the 
decree had been passed. ' 

I, therefore, accept this appeal and set 
aside-the injunction. The respondent Rai 


- Shaib Lala Mool Chand will pay the appel- - 


lant’s costs in this Court. 
Z. K. : i Appedl accepted. 


` PRIVY COUNCIL. 
` APPEAL FROM THE CALCUTTA HIGH Court,, 
: * + October 31, 1924. 

. Present:—Lord Dunedin, Lord Atkinson, 
“Mr. Amir Ali and Lord Salvesen. ` 
SASI SEKHARESHWAR RAY— 

ite PLaINTIFF~ APPELLANT 
e irn : versus | 
LALIT MOHAN MAITRA—DEFENDANT— 
RESPONDENT, ' ° . 
Uivil Procedure Code (Act V of 1908), 3. 4?—Decree. 
in accordance with award—Failure: to execute decree 


f ` 


-Separate suit for:same. relief, whether maintainable et 


Rp ence N e, 


- A i ah E n ` 7 me KA = 


`. asks: 
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- Where ina. dispute about the possession of certain 
‘properties a decras was passed in accordance with 
aa award which was annexed with the decree and 
the plaintif not having ben able to gel possession 
brouzht a fresh suit for khas possession . 

Held, that an appropriate warrant could have been 
got from the Court in execution of the decree, 
and the fresh suit was, therefore, barred. 3 


` Appeal from a judgment of the Calcutta: 
High “Court, (Sir John Woodroffe, Kr., and’ 
Mr. Justice Ghose), dated 30th November 
1921, in First Civil Appeal No. 128 of 1920, 
and reported as 70 Ind. Cas. 300. j 
Sir George Lowndes, K. C., and Mr. Dube, 

- for the Appellant. 
Messrs. L. De Gruyther and J. M. Parikh, 


for the Rospondent. 


è ; JUDGMENT. | 
Lord Dunedin.—In this case a ques- 
tion bas arisen between two zemindars, 
They were in possession of certain pro-. 
perties in what may be called a very un- 
comfortable manner, that is to say, they 
. possessed certain lands in common, and 
the’ way of possession was a very uncom- 
fortable way. One got the rents of certain 
‘tenants, and the other got the rents of 
others, and sometimes they both went to 
the same tenant’ and each realised a por- 
‘tion of his rent. In order to get rid of | 
this inconvenient situation, they agreed to 
arbitration; an arbitration was aceording- 
ly held and the arbitrator allotted cer- 
tain villages to one, and certain villages 
to. the other.. Thereupon possession to a 
certain extent was, taken in accordauca 
with the award. The present suit was 
raised by the plaintiff, and the object of 
the suit was to -get possession of certain 
lands, which he said were his under the 
award, and of which the defendant was in 
improper possession. He makes a plain 
averment in the plaint. He says, after 
setting out the fact of the award and the 
finding, “But in spite of his”—that is the 
defendant—‘“being bound in accordance 
with the provisions of the said award and 
the decree passed upon it to give up to 
the possession of the plaintif” certain 
lands, “the defendant has not done so. The 
defendant is not entitle] and has no right 
to enjoy and possess the lands mantioned’ in 
the ‘three sehs lules annexed, For relief he 
veka: That on declaration thar toe lands 
mentioned: in the three schedules are 
lands depicted: in the Revenue Survey 
“maps of mouzahas Lakshmipur, Bilborendra 
and Begpur rekpectively, and (on declara- 


Spagna’ | 
> a 
swa Tg, 


a 


= 


846 
tion) of the plaintiff's right on the basis 
of the aforesaid award and the decree 
passed upon it to get possession of 
the same, the plaintiff may get decree 


for khas possession of the same on eviction. 


of the defendant-from all these lands.” 
The answer that is made by the defendant, 
and which has been given effect to by the 
Court below, is that if what the plaintiff 
gays is true, the defendant ought to have 
executed the decree. which ‘he got and 
not have allowed that decree to become null 
by reason of limitation. The question, 
therefore, ‘resolves itself into this: Could 
he on the statement of the facts now made 
have at the time got execution upon the 
decree? The decree was filed in Court, 
and the order of the Court is this: “It 
is ordered that this suit be, decreed’ in 
the. terms of the award annexed here- 
with.” 
It isa decree which so to speak sets out 
again the words ofthe award. The words 
of the award, after going into the matter of 
the boundaries of the land and describing 
them, are these: “I further decide that 
the parties will collect rents and other 
profits” from a certain date “and that each 
of the two parties above-named will deliver 
-respectively to each other all the zemin- 


dari papers which they may have in. 


their possession,” If itis thefact, as the 
plaintiff says in his plaint, that the defend- 
ant did not give up possession, the way 
in which the plaintiff was kept out of the 
lands which he ought to- have had can only 
have been one of two ways: Either it was 
that a cultivating tenant was on these lands 
and paid rentto the defendant instead of 
to the plaintiff as he ought to have done, 
or else, if there was no tenant then if must 
have been that the plaintiff was kept out 
of the lands in a physical sense, that is 
to say, he was not allowed to go on to 
them. It seemsto their Lordships to be 
plain that in either of those cases an ap- 
propriate warrant could have been got 
from the Court upona decree framed in 
the terms mentioned..-That seems to end 
the case. It ddes not end perhaps all that 
“might have been made of the case, be- 
cause one can see that there might have 
been a case of this sort, and for aught 


their Lordships know-this may really be the. 


case. Some of these lands, how much exact- 
ly they do not know, but certainly a good 
proportion, were jungle lands, or lands under 
water, at any rate lands not ina fit state 


r 
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The effect of that is not doubtful., 
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for cultivation. If after the award the 
parties went down to the ground and said: . 
“Here are the boundaries that have been 
settled by the arbitrator; this is my land, ~ 
and that is yours,” and then went away 
and nothing happened as regards this 
waste or watery land, and neither party 
went on to it and possessed it, and then, `. 
after the expiry of the limitation. years 
upon the judgment on the award, the de- 
fendant by:means ofa tenant-went in upon 
those lands and began to cultivate them, 
and took the rent from the tenant; who 
was so put in; it is quite clear that the plain- 


‘tiff could then have come and asked the 


assistance of the Court. He would have 
founded upon the award itself and . not 
upon the decree following upon it, and. to 
that there would have been no answer. 
But unfortunately, although there is, one 
may almost say, more than a hint that that 
is the true state of the case, that is not the 
case that’ was made and it is a case 
obviously that would not only have had to be 
averred but proved, and there might and 
probably would have been a great deal of 
evidence on one side and on theother. It is 
too late now for their Lordships to take up 
that case. They will, therefore, humbly 
advise His Majesty that the appeal must 
be dismissed with costs. _ . 

K. S. D. Appeal dismissed. 

Solicitors for the Appellant.—Messrs. 
Barrow, Rogers and Nevill. 

Solicitors for the Respondent. Mr. E: 
Dalgado. ` 


LAHORE HIGH COURT. 
` Crvit MısotLLANEbUS PETITION No. 352 - 
oF 1924. 
November 24, 1924. 
Present:—Mr. Justice Martineau. 
Lala BIHARI LAL or LAHORE— 
DEFENDANT—A PPELLANT 
, ; rè * versus : 
Rai Sahib SHANKAR DAS AND oTHERS— 
eaten RESPONDENTS. i : 
Civil Procedure Code (Act V of 1908), O. XL, rr. 
1, 4—Receiver, appointment of, by Appellate Court— 
Application for removal of Hecewer—Forum, proper 
—Recsiver disobeying orders of Court, whether ground 
for removal, oe 1 w E 
~ Where a Receive? is appointed by ‘ar Appellate 
Court, an application for removal of such Receiver 
can be entertained by that Court. Tp. 247, col, 2.] 


‘fas. Lo. 1025) 


A Receiver who‘ entirely disregards the orders of ` 
the Court which appointed him: : ought not to be allow- 
ed to. continue in his office as Receiver. [p. 249, a 1] 

Petition, under s. 151, O. XL, ©. P. C 
and s, 107 of the Government of India ‘Act, 


praying that Rai Sahib Mul Chand, defend- 


ant-respondent, who was appointed a 


Receiver by-order of the Chief Court; dated 


8th January 1919, þe- removed from that 


z office. 


Bakhshi Tek Chand and, Lala M ehr Chand 
Mahajan. for the Appellant. . 
“ Lala Jagan Nath and Lala Badri Das, 
R. B., for the Respondent. 


JUDGMENT.—In 1914 Rai Bahadur 
Buta Mal died leaving four sons, namely,’ R. 
8. Mul Chand; -R. §. Shankar Das, 


LalaKanshi ‘Ram and Lala Bihari Lal; a - 


widow and a daughter,besides grandsons and 
great grandsons. In 1916 R. S. Shankar 
Das and his sons and grandsons brought 
a suit for a declaration as to the shares 
in the agricultural lands left by the de- 
ceased, for partition of the various house 


properties, including a factory and press: 


at Kot Radha Kishen, and ofthe move- 
able property and for rendition of accounts 


by Lala Kanshi Ram and Lala Bihari Lal - 


in respect of. the properties in their pos- 
session, Outof the properties'in suit Lala 
Kanshi Ram claimed certain properties 
at Ferozepore as his own, while Lala Bihari 
Lal claimed properties at Kot Radha 
Kishen ‘as his. Mrs. Buta Mal asserted, 
and the plaintiffs denied that she ‘was en- 
titled to 1/5th share of the. property at 
partition, 

Mr. Barnes, Senior Buko ine Judge 
of Gurdaspur, appointed Indar Singh, 
Treasurer, to’ be Receiver of the estate, 
“but on. appeal to‘this Court Mr. Justice 
Wilberforce on the 8th January 1919 by 

consent of the parties, in modification of Mr. 
` Barnes’ order, appointed the defendant R. 
. 8., Mal Chand to be Receiver of the pro- 

perties not in the residential occupation of 
the parties to the suit, except the factory 
and the press’ at Kot Radha Kishen, the 
business of which’ was to be continued by 

Lala Bihari Lal, and.the disputed property 
„at Ferozepore, which would remain in the 

possession of Lala Kanshi Ram. 

On the 21st' January 1924, the Senior 
Subordinate Judge- passed a, preliminary 
decree, holding that all the. properties in 
suit were joint and that Mrs. Buta Mal. 
was entitled to an. equal share with her 


four song therein at partition, He made: 
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. which . was . made 


eT 
a declaration with regard. to the’ agri- 


- cultural’ larid,-- appointed a Commissioner 
. to partition other properties, and ordered 


accounts to- be taken from Lala Bihari 
Lal and one other defendant in regard 
to the “Kot Radha Kishen property from 
Lala Kanshi Ram in regard to the income 
from the’ Ferozepore property and’ from 
R. S. ‘Shankar Das, in regard to the 
lands at Lyallpur. 

Five appeals have been lodged in this 
Court from the’preliminary decree, and the 
two applications now before me, Nos. 352 
and 406 of 1924, have been made, one by 
‘Lala Bihari:Lal and the other by Mrs. Buta - 
Mal, for the removal of the PENE, on 
Various grounds, 

A preliminary objection ig sane to the 
hearing of the applications on the grounds 
€) that they do not: lie in this Court, 
but should be made- to the Subordinate 
Judge, and (2) that an application by Lala 
Bihari Lal for the removal of the Receiver 
was made to’ the Subordinate Judge on 
the 27th” July 1922, and was dismissed 
on the 23rd January 1994. The first ground 


. has no force, as it wasthis Court which ap- 


pointed R. S. Mul Chand as Receiver, 
the terms on which he has appointed be- 
ing. entirely different from those on which 
Indar Singh had been appointed by the 
Subordinate Judge. The Receiver can in 
these circumstances he removed by this 
Court which had appointed him. In fact 
one of the replies made by the Receiver 
to the application of the 27th July, 1922, 
was that as he had been appointed by 
the High Court, he could not be removed 
by the Subordinate J udge. 

The second ground also has no foree 
as whether or not the Subordinate Judge’s 
Ba! of the 23rd January 1924, dismiss- 

g Lala -Bihari Lals application of the 
21th July 1922 (an order which was not 
open to appeal). debars Lala Bihari Lal 
from. making a fresh application on the 
same grounds in this, Court, there is at 
any rate no bar to Mrs. Buta Mal’s appli- 
cation as she was no-party.to the application 
in 1922. Moréover 
the grounds now urged for the Receiver's 
removal are not: only those on which the 
application of 1922, was made. : I; therefore, 
overrule the- preliminary. objection. 
` In support of the present applications it 
is contended that the Receiver has not com- 
plied with Mr.: Justice Wilberforce’s order 
of the 8th January 1919, which aus 
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him to keep accounts of the income and 


expenditure and put them into Court every- 


six months. The record shows that this 
contention is correct. The Receiver did not 
furnish a statement of account half yearly, 
and what he put in was merely an abstract 
. .of the accounts, showing, not separate 
items, but the totals of the heads of income 
and expenditure. 
ever and did not produce account books or 
the vouchers, Many complaints were made 
by Lala Bihari- Lal, and in the first 
instance by R. S. Shankar Das also, that 
the Receiver had not produced accounts as 
he. was required todo, and the Subordi- 
nate Judge gave orders repeatedly to the 
Receiver to put in detailed accounts and 
to produce his books and vouchers, but 
those orders were not complied with. The 
Receiver after very gréat delay produced 
‘some account books on the 17th June 1921, 
and ayear later he produced others, but 
these did not contain all the accounts, 
The day books showing the transactions 
relating tothe village and the mandi do 
not contain the accounts subsequent to the 
15th March 1921 and the majmuai book 
produced, which, according to the Receiver 
contains a complete account of all income 
and expenditure, is only for the last four 
months of 1919. The Receiver had. been 
ordered by the Court to put in along with 
his account books an affidavit that they 
“were all that he had in his possession, but 
he neglected to do this. Besides failing 
to ‘produce all the books he also failed to 
comply with the order for the production 
of the vouchers. It is now stated on his. 
behalf that the vouchers for the payments 
‘made are contained in the books themselves, 
the entries bearing the signatures or 
thumb-marks of the recipients, but this 
explanation is now givén for the first time 
and is contradicted by what the Réceiver 
said on the 17th June 1921, when on being 
questioned about the vouchers he stated that 
vouchers for the petty items could not be 
kept, and that vouchers for big items were 
in his possession, and gave it as his excuse 


for not producing them and that they would. 


‘overload the file. It is conceded even now 
that what is called the majmaui book 
contains, not only items which appear in 
the day books relating to the village and 
man'i transactions, but others for which 
“no vouchers have been produced. There 
are also no documents on-the ‘record -to 
_ support the entries: of items paid to the 


” 
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He gave no details what-. 
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Receiver, although it is admitted that he has 
in his possession counterfoils of the receipts 
which were given to the persons who made 


‘the payments. 


Without going into the matter of the ac- 
curacy of, the accounts I come to the ques- 
tion whether the Receiver has obeyed the 
orders regarding the disposal of the income. 
He was required by Mr. Justice Welber- 
force’s order ofthe 8th January 1919 fo 
pay the income into Court, and this he did 
not do. The order provided that the fur- 
plus of the income might be divided 
among the four brothers to the extent of 
4-5ths in equal shares, the right of the 
mother being kept open, and that out of 
the balance maintenance could be given to 
the mother as fixed by the Court. That 
order also was disregarded. The Receiver 
divided the income between Rai Sahib 
Shankar Das, Lala Kanshi Ram,and him- 
self, paying nothing to Lala Bihari- Lal. 
He seeks to justify this by asserting that 
a large sum of money was due from Lala 


.Bihari Lal, but the latter denies that he 


owes that money, and the Receiver had no 
business. to constitute himself the judge 
on that matter. He did not reserve 3/5th 
for the mother’s share as he was required 
to do. liven the allowance of Rs. 300a 
month which -he paid to her for her main- 
tenance, and that of her widowed daughter 
was not paid regularly, but many months 
passed without its being paid, and it was 
only on his mother’s applications to the 
Court that payments of the arrears were 
made to her. The Receiver relies on a 
compromise put in on the lst of December 
1919, one of the provisions of which was 
that Mrs. Buta Mal gave up her claim to 
a share in her deceased hushand’s pro- 
perty. “That compromise was, however, re- 
pudiated by the plaintiff Rai Sahib Shankar 
Das, by Lala Bihari Lal, and by Mrs. 
Buta Mal, and the Subordinate Judge in 
his judgment of the 21st January, 1924, 
has come to the conclusion that there was 
no family arrangement properly arrived at 
in respect of Mrs. Buta Mal’s rights. The 
mere fact of the compromise having been 
put in, which was not recognised by all 
the parties, in no way justified the Receiver 
in contravening the clear conditions laid 
down by Mr. Justice Wilberforce’s order’ 
of the 8th January 1919. Further, the 
Receiver has disobeyed an order passed by 
Mr. Justice Wilberforce on the 19th March 
1919 which directed that the proceeds of 


Be 
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`. the rental of the shops and buildings ad- 
jacent to the factory at-Kot Radha Kishen 
were ‘to be deposited in Court to abide the 
result of the litigation.- ` ` 


In view of Rai Sahib Mul Chand’s utter -.- 


disregard of this Court's order of the 8th 
January 1919 and 19th March 1919, as well 
as of the subordinate Judge's orders in 
regard to the production of: the accounts, - 


` I consider that he ought not to continue in., 


his office as Receiver, and I accept this- 
‘application and order that he be removed 
“from that office. It will be forthe lower 
Court to determine whether -or not it is 
-necessary to appoint another Receiver pend- 
ing the carrying out ofthe partition, The 
“costs of these applications will be borne by 
Rai Sahib Mool Chand, Rai Sahib Shanker 
Das and Lala Kanshi Ram, who have op- 
posed them. 


| Z. K. Application accepted. 
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Cas. 938, affirming that of the Subordinate 

A ndge, Bhairach, dated the 22nd March 

Mr. B. Dube, for the Appellants, 
JUDGMENT. 

Sir Lawrence Jenkins.~—-This is an 

appeal from a decree dated the 18th July 


1921, of the Court of the Judicial Commis- 


sioner of Oudh, affirming a decree dated the 
22nd March 1921 of the Subordinate Judge 
of Bhairach. i 
_ The suit out of which the appeal arises was 
instituted on. the 23rd June 1920, by the 
four sons of the sixth defendant, Thakur 
Prithi “Singh, claiming possession of the 
village described in the plaint. The plaint- 
iffs and their father are a joint Hindu 
family governed by the Law of: the Mitak- 
shara and it is the plaintiff's case that 
the village is the ancestral property of the 
joint family. 

On the 3rd June 1893, the plaintiffs’ 
sr purported to sell the village to 
Manjee Ram, who is represented in this 


~. suit -by his descendants defendants Nos. 1 


WE TA 


PRIVY COUNCIL. Os 


THe OUDH JuviCIAL COMMIS- 
SIOXER’S COURT. 
November 17, 1924. E 
-~ Present:—Lord Sumner, Lord Philli-. 
.more, Sir John Edge and Bir Lawrence 


Jenkins. 
RANODIP 


_ APPEAL FROM 


SINGH AND oTHERS— | 
A APPELLATS > 
i f versus >> 
` PARMESHWAR PERSHAD AND OTHERS— 

w 0 RESPONDENTS. i 
Hindu Law--Joint “family -property —Alienation 
- by, co-parcener--Suit contesting 'alienation—Cause of- 
action, when arises—Subsequent birth-of co-parcener, 
whether creates fresh- cause of action—Extension of - 
limitdtion—Limitation Act (IX of 1908), ss. 6,7, 8. 


> The cause of action for a suit to contest an aliena- . 


tion of ‘ancestral property belonging. to a joint Hindu 
family arises on the date when the alienation is made, 
`, and it is from that date that the period of limitation 
is to bə reckoned. [p. 249, col. 2.], R ee 
Subsequent bith of a co-parcaner dogs not create a 


‘fresh cause of action .or a new starting point from ' 


which limitation should be reckoned. [p. 250, col. 1] | - 
r The extendad period of limitation’ allowed by ss..6 
to 8 of the Limitation Act can only. be claimed by 
a person entitled-to institute the suit at the time from 
which tha period, of limitation is to be reckoned.. 
[ibid.] ae Ba ba BA oe ia 

Appeal, from a judgment of the Oudh 
Judicial Commissioner's Court (Mr. Dalal, 


A.J. O., and Mr. Wazir Hasan, A. J.C.).in . 


' First Civil. Appeal No. 26 of 1921 dated the 
-8th July 1921 and reported: as 66 Ind, 


+ 


to5. The seventh defendant claims asa 
mortgagee from defendants Nos. 1, 2 and 5. 

The plaintiffs- contend that the sale ig 
not binding.on them as it was not made for 
legal necessity, and on this ground they 


. claim a decree for possession. 


Of the many issues framed in the Court 
of the Subordinate Judge it is only neces- 
sary to consider whether the suit is barred 
by limitation and for this purpose the date at 


|; which the’ several plaintiffs were born be- 
- comes important. . j 


Ranodip Singh, plaintiff No. 1, was born 
on the 23rd August 1886, Kali Baksh Singh 
plaintiff No, 2, on the 4th August 1891; 


-Sitla Baksh Singh, plaintiff No. 3, on the 


lst October .1897;, and Parmeshuri Baksh 
Singh, plaintiff No, 4, or the 30th 
November 1900. It will thus be seen that 
the first and second plaintiffs were in 
existence at the date of the sale, but 
the other two plaintiffs were born after its 
completion 

The time from which the period of limi- 
tation began’ to run has throughout been 
treated as the 3rd of June 1893, on thé 
assumption that the alienees then took 
possession of the property within the mean- 
ing of Art. 126 inthe First Schedule to 
the Indian Limitation Act, 1908. 

The préscribed period of 12 years from 
this date expired in 1905, but the plaintiffs 
contend, that limitation is saved bys. 7 


- “850 


of the Limitation Act, read with ss. 6 
and 8. 

These sections so far as material are in 
these terms :— 

“6.. (1) Where a person entitled fe: in- 
stitute a suit...is, at the time from which 
the period of limitation is to be reckoned 
a minor...he may institute the suit...with- 
in the same ‘period after the disability has 
ceased, as would otherwise have been allowed - 
from the time’ prescribed, therefor, in the 
third column of the First Schedule. 

“7, Where one-of several persons jointly 
entitled to institute a suit...is under any 
such disability, and a;discharge can be given 
without the concurrence of such person, 
time will run against them all; but, where 
no discharge can be given time will not run 
as against any of them until one of them be- 
come capable of giving such discharge with- 
out concurrence of the others or until the 
disability has ceased. 

“8, Nothing ins.6 or in s. 7...shall be 
deemed to extend, for more than three years 
from the cessation of the disability...of the 
person affected thereby, the period within 
which any suit must be instituted.” 

It is conceded that the suit would not 
be saved by these sections if brought by the 
first three plaintiffs alone; but it is con- 
tended that the fourth plaintiff is entitled 
- to the extended period’ for which the sec- 
tions provide, and that the suit is, there- 
fore, not barred by limitation. Both the 
Courts in India, have decided -adversely to 
this contention. 

The cause of action arose on the 3rd 
June 1893 and it is from. that date that 
the period of limitation is to be reckoned. 
The fourth plaintiff's subsequent birth on 
the 30th November, 1900, did not create a 
fresh cause of action or a new starting 
point from which limitation should ber rec- 
> koned. 

‘ To the dontention that by the cited i sec- 
tions the period of limitation is extended 
for threé years from the cessation of the 
fourth plaintiff's minority the answer is 
that by their express “terms. this extended 
period can only be claimed by. a person 
entitled to institute the suit at the time 
from which the period of limitation is to 
be reckoned. The fourth plaintiff does not 
. come within this description, for at that 
time he ‘was not in existence. He, there- 
fore, is not entitled to the three years’ ex- 
tension, and his suit-is consequently barred. 
Their Lordships will accordingly humbly 
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advise His Majesty that this appeal ought 

to be dismissed. 
‘K.S D. 
Solicitors for the Appellants.—Mr. 


Appeal dismissed. 
H. 


S. L: Polak. 


LAHORE HIGH COURT. 
Seconp CIVIL APPRAL No. 1039 oF 1924. 
December 23, 1924. 

Present:—J ustice Sir Henry Scott- 
Smith, Kr. 
DALIP SINGH = Prine ANN 
VETSUS ‘ 
ISHAR AND OTHERS— DEFENDANTS — 
RESPONDENTS. 

Mortgage—Suit for possession by mortgagee on alle- 
gation of non-payment of munafa—-Tender, proof of— 
Payment into Court, whether necessary—A ppeal, 
second—Finding of fact. 

Plaintiff, who was mortgagee of certain land sued 
the mortgagor for possession of the mortgaged land 
on the allegation that the latter had failed to pay a 
certain sum which was payable as munafa under the 
mortgage deed. The defendant pleaded that he had 
tendered payment which the plaintiff had refused 
and it was found that the money had been tendered 
as eoa by’ the, defendant: 

Held, (1) that the finding as to tender was one of 
fact and could not be questioned in second appeal; 

(2) that after the refusal of the tender by the 
plaintiff the defendant was not bound’ to pay the 
money into Court; 

(3) that the plaintif having based his suit on the 
allegation that there was a default by thè defendant 


-and such default not having been proved his suit’ 


was liable to be dismissed. 
Haji Abdul Rahman v. Haji Noor Mahomed, 16 B. 
141; 8 Ind. Dec. (x. s.) 570 and Thevaraya Reddy v. 


Ba a Pandithan,. 25 Ind, Cas. 96; 1 L. W. o5: 


16 M. L. T. 131, distinguished. 
Second appeal from a decree of the ` 
District Judge, Hoshiarpur, dated the 28th 
February 1994. reversing that of the Sub- 
Judge Third Class, Hoshiarpur, dated the 
14th August 1923. S 
Lala Fakir Chand, for the Appellant. 
Mr. M.L. Puri, for the Respondents. 
JUDGMENT.—The appellant mort- 
gagee of certain land sued the respondent 
mortgagor for possession on the ground 
that the latter had failed to pay Rs. 54 
which were due as: munafa under the 
terms of the deed on'or before the 17th of. 
Jeth Sambat 1980 corresponding to the 30th 
May 1923. The respondent pleaded that 
he had tendered payment which the appel- 
lant refused. He then sent a money order 
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for the amount on the following day, viz., 
the 18th of Jeth, -which too the appellant 
refused. The lower Appellate Court found 


that the money had been tendered. and. 


dismissed the plaintiff's suit. The finding 
that a tender was duly made before the ex- 
piry of the period specified is one of fact 
and cannot be contested on second appeal. 
The contention of the appellants’ Counsel, 
however, is that tender prior tosuit should 
have been followed by a payment into 
Court and that there having been no pay- 
ment into Court, the plaintiff's suit should 
have been decreed. In support of his con- 
tention he refers to Haji Abdul Rahman 
v. Haji Noor Mahomed (1) and Thevaraya 
Reddy v. Venkatachala Pandithan (2).: The 
Bombay case was based upon O. XXII, r. 3, 
of the English Judicature Acts under which 
it is alleged that a plea of tender before 


‘action must be accompanied by a payment l 


into Court after action. In the-case reported 
in -Thevaraya Reddy v. Venkatachala (2), 
a mortgagor deposited in Court under s. 83 
of the Transfer: of Property. Act, the 
amount due upon the mortgage, but sub- 
sequently withdrew it and tendered the 
same in Court at the hearing of the suit 
brought on the mortgage, and it was held 
“that.a deposit so made is not -such a 
deposit within the meaning of s. tl of the 
Transfer of Property Act as to make 
interest cease to run from the date of the 
deposit.” Those cases are obviously not 
on all fours with the present. one: Here 
the plaintiff sued for possession on the 
ground that the defendant had made a 
default, but the finding of fact of the 
lower Appellate Court 
default was made. On this finding the 
plaintiff's suit was bound to fail. Here 
there is no question of interest ceasing 
from .the.date of the deposit of money 
in Court. The respondent has all along 


expressed. his willingness to pay the amount, 


due, and if he had been ordered, to pay 
the money into Court. I have no doubt 
that he would have done so, If-he fails 
to pay, the -plaintif can sue him for re- 
covery of the sum. 

The appeal fails and is dismissed with 
costs. - - | 

ZK... _ Appeal dismissed. 

(1) 16°B.-141; 8 Ind. Dee. (N. 8.) 570. - 

(3) 25 I. O. 96; 1 L.-W. 595; 16 M. L. T. 131. 
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_ PRIVY COUNCIL. 
’ APPEAL FROM THE ALLAHABAD HicH Court, 
-: November 28, 1924. 

Present :—Lord Sumner, Lord 
_Phillimore, Sir John Edge and Sir 
Lawrence Jenkins. 

DEBI RAI AND OTHERS— APPALLANTS 


` © VETSUS 
PAHLAD DAS AND ANOTHER— 
| RESPONDENTS, 

Hindu Law—Joint family—Manager spending 
_ income on improving house of mistress—Survivors, 
whether entitled to recover possession. 

The fact that the manager of a joint Hindu family 
spends the income of the family property upon hia 
mistress in making improvements on her property 
‘does not entitle the survivors of the joint family to 
follow thess monies into the property, still less to 
sue for possession of the property. [p. 204, col. 1.] 

- Appeal against a decree of the Allah- 
abad High Court. 

Messrs.. L. De Gruyther and B. Dube, for 
the Appellants. 

Messrs. A. M. Dunne and-Hyam, for the 
Repondents. 


JUDGMENT. 


Lord Phillimore.—This was a suit 
brought by the grand-nephews of one 
Dwarka Das deceased against Musammat 
. Bhagirathi, a dancing girl, to recover posses- 
sion of a house in the dancing-girl’s quarter 
in Benares, asserting that the plaintiffs and 
Dwarka Das had formed a joint family, 
that the house in question was bought out 
of family money and had become joint 
family property ; but that it had been im- 
properly transferred by Dwarka Das in the 
exercise of his power as karta or manager 
ofthe family property to Bhagirathi. 


The defence set up by Bhagirathi was 
that the house was her own, bought out 
of the proceeds of her own money and 
jewels. . 

Since the first decision she has died, and 
the case has been continued by her repre- 
sentatives. 

_ The Subordinate Judge decided in favour 
of Bhagirathi; but the High Court of 
Allahabad reversed that decision and decre- 
ed possession to the plaintiffs. Hence the 
present appeal. : 

The house in question was bought in 
February 1899. It was pulled down and 
‘re-built with shops under it, and Bhagirathi 
lived in it and took the rent of the shops. 
Dwarka Das used to visit her there, and in 


_ his last illness went to her and died there. 


“959 


After his death, one of the plaintiffs, 
according to his evidence, called upon 
Bhagirathi and requested her to give 
directions that the rents of shops should 
be paid to his brother and himself, and 
thereupon she set up the case—which he 
said was wholly: new to him—that the 
. property was hers. Whereupon he institut- 
ed enquiries, and he and his brother then 
began the present suit. It is a little 
‘difficult to believe that Bhagirathi's case 
was wholly new to him, inasmuch as the 
rents of the shops had passed through the 
account books of the firm, with which he 
was acquainted, and were shownin them as 
paid over to Bhagirathi. . 

Dwarka Das and his great nephews had 
- carried on a business as bankers and 
money lenders and land owners, and no 


doubt they formed a joint family with joint- 


family property. f 
The paper title to the property showed 
a conveyance of the house on 13th February 
1893 to Dwarka, Das in consideration of the 
sum of Rs. 3,000 and a subsequent convey- 
ance purporiing to be a sale-deed dated 
18th March .1900, by Dwarka Das to 
Bhagirathi for the same amount. This by 
itself would give colour to the plaintiffs’ 
suggestion that Dwarka Das having ac- 
quired the property with money of the 
joint family and for the joint family had 
attempted to make a gift of it-to Bhagirathi, 
the alleged payment of Rs, 3,000 by her 
to him being fictitious. Such a transaction 
would not be improbable, and a claim by a 
person like Bhagirathi after the death of 
the executant of the deéd, would require 
careful examination. : 
Bhagirathi met these suggestions by the 
account, which she gave of the transaction. 
She said that she had been living in a 
rented house and wanted one of her own: 
that she had, money and jewels (some she 
had earned, some she hal inherited from 
-her mother who, like herself, had been a 
dancing girl) among other things, that she 
had two good pearls. She said she” had 
instructed Dwarka “Das to buy this house 
in the quafter of Banares, in which she 
would nuturally live, for her; that after he 
had procured the preliminary contract 
for purchase, it was discovered that there 
was someone who said that the house had 


been previously agreed to be sold to him, 


and that this person was likely to sue for 
specific performance of his contract, making 
defendants not only the vendor but any 
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person who claimed to be a -subsequent 
purchaser; that she did not want to be 
mide defendant in a. law-suit and be: 
brought before a Court of Justice, and so 
the conveyance was taken in the -name of’ 
Dwarka Das, though it was her money 
which was paid for it, that the anticipation 
was right—an action was brought for 
specific performance, and Dwarka Das was 
made a defendant—that, after the action 
was dismissed and the storm had blown 
over, he, who had been benamidar for- her,’ 
transferred the title to her. She produced 
a copy of the decree in the specific per- 
formance suit, dismissing that suit. It 
was dated September Yth, 1899, and, 
allowance being made for expiry of the 
time of possible appeal, the transfer to 
her, in March, 1900, was not unduly long: 
after. i 

At the trial she was examined and cross- 
examined at considerable length. and the 
Trial Judge who saw hber believed her 
evidence. She also called-a witness named 


.Majid-ullah who knew the parties and’ 


witnessed the original sale-deed. He- gave 
the same account of the reason why the 
original conveyance was taken in ‘the name’ 
of Dwarka Das. He said that Bhagirathi 
raised the money by her ornaments which 
she gave to Dwarka Das. He said that 
Bhagirathi had ever since been’ in posses- 
sion and narrated how she had paid the 
costs of certain ceremonies, usual upon’: 
the entry into a new house and had taken’ 
that’ part in the ceremonies which an 
owner usually takes. In cross-examination, 
he explained at length how he came to take 
part in the transactions and all about them. 
The Judge believed him. ` 

There were other witnesses for her 
who gave some confirmation of this account, 

The material evidence for'the plaintiffs 
was that of Bhagwan Das, the younger of 
the two brothers and ofone Dehi Charan. 
It is not unworthy of note that `only.thè 
younger of the two plaintiffs was called. 
There was an eldest brother in-whose hand- 
writing most of theaccounts were: he had 
died.. Since he was dead, the natural 
person to be chief witness was his next 
brother—for some unexplained reason he 
was not called. : ` 

The younger brother could only give 
general evidence to show that there was a 
joint family of which Dwarka Das was 
head and manager,and as to the entries in 
the accounts Dwarka Das’ general mode of 
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life and the converšation` he had with, 
Bhagirathi after Dwarka Das’ death. He 
had to admit that the receipts for water- 
tax were taken in the name of Bhagirathi, 
and that when he had claimed rent from 

. the tenants of the shops, they had said they 
did not know him. 

Debi Charan had been in the service of 
Dwarka Das, and of the joint family, 
principally in connection with the outdoor 
work, t.e., the agricultural property and a 
flour mill. But he had no doubt a good 
general knowledge of the way in which all 
the business was managed, and he knew 
and could prove the handwriting of the 
plaintiffs’ elder brother and the clerks who 


had made entries in the various account-. 


books. He also attested the original sale- 
deed. He spoke of various -entries in the 
accounts and explained some of them where 
they needed explanation. He said that 
the original purchase money, Rs. 3,000, had 
been paid, out of the cash or till ofthe 
firm. “At one moment he said he was 
cashier at that time and paid it to the 
vendor or to the -latiers mortgagee ; at 
another mement he said he had not paid 
it. He was cross-examined at enormous 
length and not unnaturally began to resent 
his treatment. His variety of statements 
with regard to the payment of the Rs. 3,000 
from the till,is not of much importance. 
Whichever story is true, it is probable that 
the actual cash which went to the vendors 
did come out ofthe firm's till. The real 
question is whether Bhagirathi paidin a 
corresponding sum, the firm being for this 
purpose merely bankers. - 


Anumber of accounts and account-books 
were put in, principally by the plaintiffs, 
‘and were the subject of much discussion, 
During the cross-examination of Debi 
Charan it was suggested on behalf of 
Bhagirathi that some of them were faked, 
and the Trial Judge did think them suspi- 
‘cious, Upon the whole he accepted the 
‘defendant's evidence, thought her case not 
‘surprising and gave judgment for her. 

The Judges in the High Court took a 
different view. They thought Bhagirathi’s 
statements with regard to her expenditure 
‘of money, vague and strange: and, going 
principally on the accounts, they decided 
against her. They did not think that the 
accounts had been. fabricated and indeed 
they said that very little argument to 
that effect had been addressed to them. 
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Though it is not very explicitly stated, 
it appears that the Judges in the High 
Court thought -that the story of Bnagirathi 
was one which very well might have been 
invented, As to this their Lordships agice. 
On the other hand, it is not at all improb- 
able that whatshe stated, might actually 
have happened. The probabilities being 
thus balanced, the disregard which the 
High Court has shown to the opinion of 
the credibility’ of the witnesses formed 
by the Judge who saw and heard them, 
if founded upon the accounts alone, can 
only be’ supported if the accounts aie at 
least nearly conclusive. 

It may be observed here that while 
there is much oval testimony of opinicn, 
there is no testimony as to -direct fact, 
adduced on the part of the plaintiffs uj on 
the issue now in question which is incen- 
sistent with the case made for Bhagirathi. 

Their Lordships have now to examine the 


accounts. For the purposes of what follows, 


they will treat them as genuine, There are 
the various municipal receipts given in the 
name of Bhagirathi. There is a document 
produced by her which apparently is a sum- 
mary of her account with the plaintiff's 
firm showing that shortly before the death 
of, Dwarka Das, a sum of money amount- 


‘ing to Rs. 3,000 odd was due from the 


firm to her. This account however starts 
from a date considerably later than the 
purchase of the house ; and its only value 
appears to be to show she was at any iate 
at one time a lady with means. 

~ Then there are the books of the firm. 
First, the ledger. That ccntains an ac- 
count apparently kept with the house as if 
it was a person. The account starts with 
a debt of Rs. 3,000 for the purchase and 
a credit for some brokerage, which the 
broker refused to accept. It proceeds to 
debit the house with the expenses of 1e- 
building and repairing, municipal rates 
and so forth and credits it with the rents 
received from the various shops. At first 
sight, this account and the fact that other 
accounts containing details of the expen- 
ses arein the books of thes firm, might 
look, as if the house were the property of 
the firm or joint family. But, though 


‘the case first made by the plaintiffs was 


an alternative one, either that Bhagirathi 
had no realinterest in the house, being 
benamidar for Dwarka Das, or that Dwarka. 
Das had given her the property by a deed 


which, though effectivein his life, would 


954 


not operate against the joint family upon 
his decease—yet the first liné of argument 
disappeared in the course of the procesd- 
ings, as it was obvious that Bhagirathi 
was treated as the owner. The second is 
the only case. 

This being so, the explanation of the 
accounts relating to the house being en- 
tered in the books of the firm, must be 
that Bhagirathi kept no accounts of her 


` own, and that Dwarka Das being a man 


of business had the accounts of his mis- 
tress kept by his clerks in his book. 

Then a point is made that there is in 
this accounta debit item for the purchase 
and nocredititemfor the receipt of the 
purchase money. But if the account be 


Bhagirathi’s, this is intelligible. A person _ 


who buys a piece of property and wishes to 
see what it costs him, and what ‘returns 
he gets from it, naturally debits the pro- 
perty with the cost of purchase as well as 
with subsequent expenditure, credits it 
with the rents and profits, and if and when 
he sellsit or any part of it, credits it 


“with the money received. Till that event 


the original purchase money remains un- 


balanced. 
Then there is a strange account in the 


ledger headed the account of “Bhagirthi,. 


dancing girl” and supported by entries in 
the cash book. On the face of it, it would 
appear, as-if Bhagtrathi was debited with 
the price ofall the jewels and ornaments 
bought for orgiven to her and credited 
with the value of them, in some rare cases 
where they have been disposed of with the 
price realised, but in most cases as value- 
ables which she kept. It is difficult to un- 
derstand this account and impossible to 
draw from it any inference bearing on this 
ease. It rather looks like a business man’s 
strange way of keeping an account of what 
his mistress cost him. . Itis enough to say 
that it seems to have no bearing upon the 
decision now to be given. 

There remains the cash book. This 
certainly shows in such pages as have been 
extracted for the Gourt, the payment of 
Rs. 3,000 (as"has been already stated) to 
the vendors of this house, and there is 
no balancing entry of-a receipt of Rs. 3,000 
or jewels or ornaments of any value from 
‘Bhagirathi. There may be several expla- 
nations of this, one possible one being that 
for some reason Dwarka Das did not choose 
to bring the money he received from her 
into: the account. There is alse a possible 
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-explanation to be deduced’ from .thé -evi- 
dence of Debi Charan. The printed extract 
begins on pagé 222 of the cash book; and 
the witness says that on page 221 there is 
this entry apparently under date February 
“Rupees 3,000 are due on ac- 
count ofthe price of a pair of pearls: This 
amount has been sent to Malda.” Malda 
is aplace where a branch business of the 
firm was carried on. 


Bhagirathi says that she had two very 
good pearls, If this were really so, what 
they realized was for some reason of ` 
business sent to the branch house, and 
the whole thing would be explained. 


It is true that Debi Charan says that 
it was impossible that she should have 
had a pairof pearls of this value, and it 
would be unsafe to place much relidnce 
upon this entry without knowing more of 
the way in which it appears in the cash 
book. Butit suggests an explanation and - 
at any rate indicates the sort of difficulty 
which arises ifa case is made to rest upon 
bare items in account books, some 16 years 
old and not kept by the party whose testi- 
mony it is proposed by their means tc 
discredit. Section 34 of the Indian Evi- 
dence Act, 1872, which makes entries in 
these books relevant, provides at the 
same time for a limit upon their evidential - 
value. a 4 


Upon the whole, in this confused state 
of the accounts, it would be, in their Lord- 
ships’ opinion, wrong to discard the view 
of the value of the witnessés taken -by the 
Trial Judge, because of mere deductions 
from these accounts. ii 


In their view, it is not proved that 
“the house was the property of Dwarka Das, 
or of the joint family of which he was a 
member. = 


It remains toconsider a possible claim 
for expenditure in re-building the house - 
and for later repairs. There is evidence 
from Bhagirathi that she contributed to- 
wardsthem ; but it is probable that” the 
greater part of the cost was provided by 
Dwarka Das. If he chose to expend the 
income of the joint family property upon. 
his mistress in making improvements on 
her property, there is no rule of law which 
would enable the survivors of the joint 
family to follow these monies into the ‘pro- 
~perty, still less to sue for possession of the 
property. ee 4. 


eg 
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Their Lordships will, therefore, humbly 
recommend .His Majesty that this appeal 
be allowed, and the judgment of the Trial 


Judge be. restored with costs here and - 


below. 


K.S. D. Appeal allowed. 
Solicitors for the Appellants:—Mr. 
S. L. Polak. i 

Solicitors for 
Barrow, Rogers and Nevill. 


ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No, 175 oF 1923. 
December 5, 1924. 
Present:—Sir Grimwood Mears, KT., 
Chief Justice, and-Mr. Justice Sulaiman. 
j Lala RAM SARUP—DEFENDANT— 
- APPELLANT 


Versus 

` Tus ARYA SAMAJ, DHAMPUR AND 

oOTHERS—-PLAINTIFFS— RESPONDENTS. 

U. P. Land Revenue Act (III of 1901), s. 283K— 
Partition proceedings--Unregistered body, member's of, 
not represented—Civil Court, jurisdivttion of, to go into 
question of title. 

An unregistered body cannot sue or be sued as a 
Corporation and all its members must be impleaded 
as parties to a litigation. Where all the members of 
sucha body are not represented in a partition pro- 
ceeding the members who are not so represented. 
are not bound by any order that is passed by the 
partition Court behind their back. In such a case 
s. 233K ofthe U. P: Land- Revenue Act does. not 
debar a Civil Court from going into the question of 
title at the. instance. of persons who were not rep- 

ues in the partition proceedings. [p. 256, cols. 1 


Panchaiti Akhara v, Gauri Kuar, 20 A. 167; A. W. 
N. (1898) 7; 9 Ind. Dec. (N. 8.) 469, N. W. P. Club v. 
Sadullah, 20 A. 497; A. W. N. (1898) 138; 9 Ind. Dec. 
(N. s.) 679 and. Ganesha Singh v. Mundi- Forest Com- 
- pany, 21 A. 346; A. W. N. (1899) 123; 9 Ind. Dec. (N. s.) 

929, followed. i . 

Letters Patent’ Appeal against a judg- 
ment of Mr. Justice Gokal Prasad, dated 
the 2nd May 1924. ` 


- Mr. P. L. Banerji, for the Appellant. . 
“Dr. K. N. Katju and Messrs. Panna Lal 
and Kashi Narain Malaviya, for the Re- 
spondents. ` : 

- JUDGMENT.—This is a defendant’s 
appeal arising out of-a suit for a declara- 
“tion ‘of title and recovery of possession. 
The appeal under the Letters Patent is 
now confined to the property described as 
item No. 1 in the plaint which -measures 


- 


-- RAM SARUP V. ARYA SAMAJ, DHAMPER. 


Respondents:—Messrs. 


“before us. 
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over 6 biswas. This property was acquired 
on the. 19th of May 1911 from one Chandi 
Prasad in the name of two persons Bisham- 
bhar Nath and Ram Saran Das. It now 
appears that Bishambhar Nath at that time 
was the Secretary and Ram Saran Das 


H. the Treasurer of a society called the Arya 


Samaj of Dhampur. The names of these 
two persons were entered in the revenue 
papers. On the 18th of August 1913 
Bishambar Nath, his brother Ram Sarup 
and Ram Saran Das applied to the Re- 
‘venue Court for the partition of the pro- 
perty purchased under the sale-deed of the 


- 19th of May 1911. It is stated on behalfof 


the appellant that Dr. Baldeo Sahai who was 


- acting as the Managerof the Arya Samaj 


also filed certain objections to the partition 
proceedings. We may note that there were 
some other shares which admittedly belong- 
ed to the Arya Samaj in the mahal in 
which’ item , No. 1 ‘property stood and 
against those shares the entry in the column 
of proprietors was “the Arya Samaj under 
the management of Baldeo Sahai Kayastha 
Marager.” The Revenue Court ordered 
an imperfect partition under which sepa- 
rate patties were allotted to Ram Sarup, 
Bishambhar Nath, Ram Saran Das and the 
Arya Samaj under the managership of Bal- 
deo Sahai. i 
. The present suit had been instituted by 
the Arya Samaj to recover the property 
in pattis -allotted to Bishambar Nath and 
Ram Saran Das which property had been 
subsequently sold by them to Ram Sarup 
under a sale-deed dated the 13th of Nov- 
erober 1916. : 

The First Court decreed the claim and 
the lower. Appellate Court confirmed the 
decree. On appeal to this Court the ap- 
peal’ was partly allowed excluding certain 
items of property with which we are not 
now concerned, but ‘the decree of the 
Court below was confirmed with respect to 
item No. 1. 

Three main points have been urged 

It is convenient to dispose of 

the last two points first, One of which is 
that the plaintiff Arya Samaj never ac- 
quired this property under the -sale-deed 
of the 19th of May 1911 inasmuch as it was 
not a registered body. This point was 
not taken specifically in the pleadings and 
no issue was framed, and though for some 
reasons it appears to be made the subject 
of debate in ‘the Trial Court there is no 


reference to,it in the judgment. No men- 


“256 


tion was made in the grounds of appeal 
before the lower Appellate Court How- 
ever an attempt was made to raise this 
point for the first time before the learned 
Judge who heard the second appeal. It 
was properly disallowed and we are of 
opinion that this new point cannot now be 
raised. ares 

The second point was thatthe defend- 
ant was protected under s. 41 of the 
Traasfer of Property Act. This contention 
has no force because the finding is that the 
defendant was fully aware as appears 
from his own statement dated the 20th 
of April 1916 that the property belonged 
to the- Arya Samaj and the two persons in 
whose names it was acquired were mere 
benamidars. 

The main point urged before us is that 
in view of the order of the partition Court 
allotting this. property to Bishambhar Nath 
and Ram Saran Das as against. the Arya 
Samaj, it was not open to the Civil Court 
to go into this question and decide whether 
it fact it belonged to the Arya Samaj or 
not. . The plea is that the claim in the 
Civil Court is barred by s. 233 K of. the 
Land Revenue Act. 

It has been assumed by the Court .of 
Appeal that if the Arya Samaj had been 
properly represented before the partition 
Court then s. 233-K would be applicable. 
This contention, however, has not been ac- 
cepted on the ground that the Arya Samaj 
was not properly represented. 

It is an admitted fact that the said 
Arya Samaj is not a registered corpora- 
tion. and it consists of members fluctuating 
in number. . At the time when the appli- 
cation for partition was made the entry 
in the Revenue Record ‘showed that the 
Arya Samaj was the recorded proprietor 
but its Manager was Dr. Baldeo Saha, 
nevertheless it was Dr. Baldeo Sahai who 
was impleaded and noticés were not js- 
sued to all the members of the association, 
nor were all the members represented in 
Court. The learned Judge has relied on 
two cases of this Court, namely, the case of 
Panchaiti Akhara v Gauri Kuar (1) and the 
ease of N. W. P. Chib v. Sadullah (2).which 
lay down that an un-registered body cannot 
sue or be sued asa-Corporation, hut that-all 
jts members must be impleaded.. It is not 


(1) 20 A. 867; A. W. Ñ. (1898) 7; 9 Ind.: Dec..(N. s.) 
469. as ean es i 
< (2) 20 A; 497; A, W. N. (1898) 138; 9 Ind. Dec. (x, s.) 


nak ` a -i 


, FIRM DUNI CHAND-GOKAL CHAND V. PRITAM DAS. 
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disputed before us that there were 13 
men who were members of the Arya Samaj 
of Dhampur in the year 1913 and tha: no 
one except Dr, Baldeo Sahai was served 
with notice or actually appeared in Court. 
It is clear, therefore, that in view of the 
rulings of this Court which have been 
followed in a subsequent case, Ganesha 
Singh v. Mundi Forest Company (3) the 
Arya Samaj as such was not represent- 
ed and it follows, therefore, that all the 
other members dre not bound by any order 
that was passed by the partition Court be- 
hind their back. 

It is, therefore, clearly onen to the Civil 
Court to go into the question of title. The 
finding is a finding of fact which cannot now 
be challenged. The result, therefore, is that 
this appeal must fail and is hereby dismiss- 
ed with costs. 


Z. K. _ Appeal dismissed. 
(3) 21 A. 346; A. W. N. (1899) 123; 9 Ind. Dee. (N. s.) 
929, . 


“LAHORE HIGH COURT.. 
Civin Revision No. 464 or 1924, 
January 6, 1925, 

| Present:—Mr. Justice Campbell. 
Firm DUNI CHAND-GOKAL CHAND— 
DEFENDANTS— PETITIONERS 
versus 
PRITAM DAS AND OTHERS— PLAINTIFFS— 
AND DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 151, 0. IX, 
rr. 8, 9—Limitation Act (IX of 1908), Sch. 1, Art. 
168— Dismissal of suit for default--Application for 
restoration not made within limitation—Inher ent 
power of Court to restore suit. i . 

Section 151 of the ©. P. ©. cannot be invoked to 
helpa party who has a remedy provided by law and 


fails to take advantage of that remedy within the 


period of limitation prescribed. 

Where a suit is dismissed for default and the 
plaintiff fails to make an application for restoration 
within 30 days from the date of dismissal, the Court 
has no power to set aside the dismissal in the exerciee 
of its inherent powers. : 

Petition, under s. 44 of the Punjab Courts 
Act, 1914, for revision of an’ order of 
the Senior Sub-Judge, Lahore, dated the 
23rd May 1924. - 

- Dr. Nand Lal, for the Petitioner. : 

Lala Harbhajan Das, for the Respondents, 

- JSUDGMEN F.—This order was - passed 
without jurisdiction and must he set aside, 
It-has been held repeatedly that s. 151 


p86 È. O. 1985) > 
of the C. P.. C., cannot be invoked to help’ 


a patty who had a remedy provided by 
- law and failed to take. advantage of that 


remedy. within the period of limitation, 
allowed. In this case the suit of Pritam’ 


` Das- was dismissed under OIX, r.:8, 


©. P.O, on the 4th December 1923. He- 


. made no application within the 30 days 
allowed by Art. 163 ofthe: Limitation Act 
‘ to have the order of dismissal: set aside 
“but on’ the: 27th February 1924 he applied 
for.review of that order. The Court rightly 
held that a review was not.competent but 
proceeded to set aside the order. of dis- 
missal on the strength of s. 151. é 
I accept the petition and cancel the orde 
in question, The petitioners will have their 
costs of the proceedings in this Court and 
in the Court below. f 
Z.K. > 


Petition accepted. 


: BOMBAY HIGH COURT. 
Civin EXTRAORDINARY APPLICATION No. 
oF.1923. 
February 15, 1924. 
Present :--Sir Norman Macleod, Kr., 
Chief Justice, and Justice 
Sir Lallubhai Shah, Kr. 
MAKANJI MAVJI—APPLICANT 
versus 
BHUKHANDAS NAGARDAS— | 
: OPPONENT. - 
Civil Procedure Code (Act V of 1908), s. 55 (4)— 
Execution vof decree—Arrest of judgment-debtor—- 
Release omn ` security—Application for adjudication, 
failure to make~-Surety, liability: of—Death of judg: 
ment-debtor, effect of. Wt 5 
When a judgment-debtor is brought before the 
Court on arrest; he may express his intention to apply. 
to be declared an insolvent, and, if he dces go, he is 
asked tofurnish security to the satisfaction of the 
‘Court, first, that he will, within one month, apply to 
be declared an insolvent; sécondly, that he will 
. appear when called upon in any proceeding upon the 
application, that is to say, the application for in- 
solvency; and thirdly, that he will appear whén 
-called, upon in the decree, in execution of which he 
js arrested. Jf he furnishes security, the Court shall 
then release him from arrest. If he fails to apply to 
be declared an insolvent or fails at any time to appear 
either on the application for insolvency, or upon any 
decree in-execution the Court may direct the secur- 


221 


ity to be. realised or may commit the Jasa nedeni $ 
: is. 


‘to the civil prison in execution of the- decree, 
does not, however, mean that the’ Court may proceed 
both against the surety: and also against the: debtor. 


H the surety is proceeded against and the amount is. 


17 


MAKANJI MAWI v, BHUKHANDAN NAGARbAS,- 


. 1923, made an order. for’ his arrest. 
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recovered from- him under the conditions of the bond. 


“then „the .judgment-debtor cannot be committed to 
, jdil in execution, and if the judgment-debtor is come 


mitted to the civil prison, the position is ihe seme es 
if the surely had never. come-forward so that the 


: Court cannot concurrently proceed against the surety. 


It is only; however, when-the judgment-debtor hes 
been’ brought .back tothe Trial Court so that the 
Court can commit him to the civil prison that the 
surety is released. But if the arrest cannot be effect: 
ed then’as-the Court has not succeeded in the first 
alternative open to it, it is still competent to the 
Court to resort to the second alternative and procecd 
against, the surety. The fact that the judgment debtor 
has died in the meanwhile would protect the surety 
against any failure with regard to that condition in 
the bond which made him liable for the appearance 
of the debtor in the Court or any proceedings in 
insolvency. But the judgment-debtor's death after 
the first condition has failed, namely, the undertaking 
to apply ‘to the~Court to be declared an insolvent, 
cannot possibly affect the surety's liability with regard 
to that condition. [p, 258, cols. 1 & 2.] 


Application. against an order of the First 


Class Subordinate Judge, Surat, dated the 
30th June 1923, in Small Cause Darkhast 


No, 840. of 1922. 


Mr. M. B..Dave, for the Applicant. ` 
Mr.P. B. Shingne, for the Opponent. 


JUDGMENT. 

Macleod, C.-J.—Thisis an application 
under s. 25 of the Provincial Small Cause 
Courts Act asking us to set aside an order 
made by the First Class Subordinate Judge 
of Surat on June 30, 1923, in the follow- 
ing circumstances. One Bhukhandas 


“Nagardas had obtained a decree against 


one Merwanji Rustomji Mody for Rs. 420 
and costs. The plaintiffapplied for execution 
of the ‘decree against the defendant by his 
airest. Notice was issued upon the judg- 
ment-debtor calling upon him to show 
cause why he should not be arrested in 
execution of the decree against him. As 
the judgment-debtor did not appear to 
show cause, the Court, on January 19, 
In 
pursuance of the warrant the judgment- 
debtor was arrested-and brought before 
the Subordinate Judge. On February 27, 
1923, an order was made on an applica- 
tion by the judgment-debtor under s. 55 
(4) of the O. P. C. that’he wanted a month's 
time to make an application to be declared 
an insolvent. The Judge made an order 
that, on the judgment-debtor giving security 
for Rs. 450; he should be released. The 
present petitioner then came forward and 
passed a bond in the following terms :— 

““I Makan Mavji residing at Katar- 
gron with my will and for me and my 


958 


heirs and assigns make a contract with 
the Court that the defendant 
Rustomji will appear in Court when call- 
ed upon inany proceeding upon the appli- 
cation or upon the decree in execution 
and that he will give an application with- 


in the above-mentioned period and if he. 


does not appear or does not make an appli- 
cation, I, my heirs and assigns, bind our- 
selves. to give Rs. 500 by its order’ to the 
“Court.” 


Accordingly the judgment-debtor ' was 


released. But he failed to apply to be de-- 


clared an insolvent within a month from 
the date of the order. The Court then on 
its own motion made -an order on: the 
original Darkhast to the following effect :— 


“Insolvency application not presented, re-. 


jssue warrant of arresi.” 


The judgment-creditor had notice of ‘this 
order, so on April 4, 1923, he made an 


application. to the Court to ‘the effect that 


the application for insolvency not having 
been given in time, the surety had become 
liable, and prayed that the warrant should 
not be issued against the judgment-debtor, 
but that the surety should be called upon 
to pay the amount of the decree. Before 
any order could be passed on that appli- 
cation the judgment-debtor- died on May 
17, "1923. Accordingly the judgment- 
creditor continued his application against 
the surety. The Court.granted the applica- 
tion ‘and- directed execution against the 
surety to issue for the sum remaining due 
under the decree. : 


Whether that decision was right depends 
upon the proper construction to be put on 
8. 55 (4) of the C. P. C. When ajudgment- 
debtor is brought before the Court on arrest, 
he may express his intention, toapply to 
be declared an insolvent, and if he does 
so, he is asked to furnish security to the 
satisfaction of the Court, first, that he will 
within one month so apply ; secondly that 
he will appear when called upon, in any 
proceeding upon the application, that is 
to say, the applicatien for insolvency.; and, 
thirdly, ‘that he will appear when called upon 
in any proceeding upon the decree, in execu- 
tion of which he was arrested. If he, furni- 
. shes security, the Court shall then release 
him from arrest. 
declared an insolvent or fails at any dime 
. to appear either on the application : for 
insolvency, or upon the decree in execu- 
tion, the Court may direct the security to 
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Merwanji , 


If he fails to apply to be . 
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be realized or may-commit the’, prisoner 
to the civil prison 
,decree. 1 do not think this means, that 
‘the Court may proceed both -against the 
surety and also against the debtor. Obvi-. 
ously if: the surety is proceeded against 
and the amount is recovered from him: . 
under the conditions of the bond, then the 
judgment-debtor cannot be committed to 
jail in execution, and also if the judgment- 
debtor is committed to the civil’ prison, 
the state of affairs‘is just the sameas if. 
the surety had never come forward, ṣo that, 
the Court cannot concurrently ‘proceed 
against the surety. 


Now in this case the surety became liable 
as ‘soon as the judgment-debtor failed to 
apply to be declared an insolvént within 
the’ month allowed to him. The Court of 
its own motion issued the warrant of’arrest. 
Clearly if that warrant had been execut- 
ed and the judgment-debtor had. been com- 
mitted to the civil prison, then with re- 
gard to that condition in the bond, the 
surety would have been released. But it. 
is contended that the issue of’ warrant is 
not sufficient by itself to bar the Court + 
from proceeding against the surety, if the 
warrant is unfruitful, and that seems to 
me to be the right construction of the 
section. It is only when the judgment-. 
debtor has been brought back before the 
Court, so that the Court can commit him 
to the civil prison, ‘that the surety is re- 
leased. It may often happen that although 


‘the condition of’ the bond has not been 


fulfilled, and: the debtor has absconded, 
still the Court may endeavour - to’ bring 
him back, so that he may be committed 
to the civil prison. Butif the arrest can- 
not be effected, then as the Court has _ 
not succeeded in the first alternative open 
to it, it is. still possible to the Court to 
resort- to the second alternative and’ pro- ` 
ceed against the surety. The fact that. 
the judgment- debtor ‘died. would protect 
the surety against any failure with regard ` 
to that condition in the bond which made 
him liable for the appearance of the debt- 
or in’ Court or in any proceeding in in- 
solvency. But the judgment-debtor’s death 
after the first condition had failed, namely, 
the undertaking to apply to the’ Court-to - 
be declared an insolvent, cannot possibly- 


‘affect the surety’s liability with segura 


to that condition. 
We think, therefore, that ia: ‘order of 


-in, execution of the - 
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the lower Court is right and the Bule must 


be discharged with costs 
Shah, d,—I agree.. 


A SA 


Part) 


Rule discharged. 


PRIVY COUNCIL. . 
APPEAL ‘FROM THE Lower BURMA 
CHIEF COURT. 
May 1, 1924.- 
. Present :—Lord Shaw, Lord Phillimore, 
Torg Blanesburgh, Sir J ohn’ Edge and © 
Lord Salvesen. 
“VEERAPPA CHETTY AND, ANOTHER 
. — APPBLLANTS 
-VETSUS 
L. A. R. ARUNACHELLAM CHETTY 
— RESPONDENT. 
` Mortgage—-J oint debt due by mortgagor and mort- 
gagee—Partition—Liability undertaken by mortgagor 
~—Mortgage to satisfy debt—Debt- not- patd—Suit` on 
mortgage, maintainability of. 


Appellant and respondent were two of the partners . 


in a firm, Appellant executed a mortgage of some 
of his own properties in favour.of a .creditor of the 
firm, part of the consideration for which was the 
debt owed by the firm to the creditor. The firm 
was subsequently dissolved and the debt due to the 
creditor in whose favour the appellant had executed 
the mortgage was allotted to the respondent and the 
latter accepted the liability to pay it. The respond 
ent subsequently executed a mortgage and a pro- 
"mole in favour of the appellant for an amount equal 
tothe amount of the debt due to the creditor, the 
agreement between the parties being that the amount 
of the mor tgage and of the pro-note should be .paid to 
the creditor and the liability of the appellant to the 
creditor should thus be put an end to, substituting in 
its place the liability of the respondent to the appel-~ 
lant. ‘Nothing was, however, paid by the appellant 
in respect of the mortgage or thie pro-note. In a suit 
fo enforce the mortgage : 

Held, (1).that the appellant Deirg entitled to re- 
quire that the respondent should procure his releasè 
from his joint liability in respect of the- debt by 


making immediate payment tothe creditor, there” 


was consideration for the mortgege executed. by the 


respondent in favour of the appellant ; [p. 263, col. 1.] 


(2) that the mortgage, however, was only a secur- 
` ity for such sums as- the -appellant should pay 
towards-the discharge. of the firm’s debt, which had 
been taken over by the respondent, and that no such 
payment having been made at the time when the suit 
ore, te. suit was Hable. to fail. [p. 263, 
col 5 
‘Appeal from | a daar and. judgment of 


the Chief Court of Lower Burma, dismiss- ` 


ing &'decrec-and judgment of the District 
Court, Myaungmya. 7. 


“Messrs. De Gruyther, K: C, and K. F. A 


Naragimnham, for the Appellants. 


- VEERAPPA CHETTY v.: ARUNACHELLAM. cHarry, 
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Messrs. A. M. Dunne, K. C., and Gerrurd 
Sanders, for the Respondents. 

> . JUDGMENT. 

‘Lord. Blanésburgh.—tThis is 4 suit 
to enforce by an order for sale a mortgr gé 
of certain property in Upper Burma, maud: 
by the respondent in favour of the aszignor 
of the original plaintiff. 

The case comes before their Lordships 
onan appeal from an order of the Chief 
Court of Lower Burma dismissing the suit 
and discharging a decree for sale of the 


-mortgaged property, which had been made 


by the Trial Judge in the District Court 
of Myaungmya. The question is whether 
there was adduced by the plaintiff at the 
trial ‘evidence sufficient to justify an order 


_ for sale of the- mortgaged property. 


Such suits as the present, are governed 
by ss. 86-90 of the Transfer of Property 
Act, 1882. In effect these sections, now 
embodied in O. XXXIV ofthe Schedule to 
the C. P. C., protect a defendant mortgagor 
against a ‘decree for sale, unless the 
amount due upon his mortgage, if not 
admitted, has either at the hearing heen 
proved by the plaintiff, or has heen ascer- 
tained after the hearing by an account then 
directed, ‘on, of course, a case for the tak- 
ing of such an account having by evidence 
first been made. 

The solution of the problem so present- 
ed to their Lordships has proved to be one 
of some diffculty. - Veerappa, a protagonist 
in the transactions in question, to whom 
reference will constantly be made inthe 
sequel; haddied before the suit was com- 
menced. [lisside of the case was testi- 
fied to by witness whose information 
was -to a large extent secondary. The 


‘evidence too, so far as it is really material, 


was taken on commission by means of in- 
terrogatories, not very happily ‘framed, 
while, for reasons, the adequacy of which 
their Lordships do not presume to ques- 
tion, crossexamination of the plaintiffs’ 
witnesses was disallowed. 

The facts up to a point, however, are not 
in doubt, and as it happens, document- 
ary. evidence is available at eritical stages 
in the story, to supplement or correct the 
verbal testimony and clear up what 
would otherwise have been obscure. It is 
possible, therefore, with sufficient accuracy 
to ascertain the relevant facts. ` 

The mortgage in suit originates in the 
arrangements made upon thé dissolution 
in March, 1910, ofa faa ea business 
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carried* onat Myaungmya and two other 
places in Upper Burma under the Style of 
P. V. D. V. The partners in- that firm were 
the appellants’ grandfather, Veerappa, the 
respondent, and three other persons. The 
respondent was the manager of the busi- 
ness at Myaungmya and resided: there, 
Veerappa lived at Rangoon. 3 

By the end of 1909, this business -had 

roved to be unsuccessful: serious losses 
nad been sustained : indebtedness had in- 
creased: Veerappa was proposing to make 


India his permanent place of residence 


and dissolution of the firm was in pros- 
pect. 

In January, 1910, P. V. D. V. had amongst 
their creditors a Rangoon firm of money- 
lenders, O. A. M. K. On January 11th, 
1910, the P. V. D. V.’s debt to O. A. M. K. 
was Rs. 42,000. On that day Veerappa, 


at Rangoon, granted in favour of O. A. M. 


K. a mortgage, on separate-property of his 
own, to secure Rs. 60,000, with interest. 
The Rs. 60,000 were "made up of the 
Rs. 42,000 debt of P. V. D. V, and a further 
sum of Re. 18,000, then proposed to be ad- 
vanced to Veerappa by O. A. M. K. but 
never, in fact, advanced. 

Much was made of this mortgage in the 


course of the discussion before the Board., 


It is convenient to dispose, at once, of-one 


‘important argument, with reference to it, 


. put forward by the appellants’ learned 
Counsel. j 
The effect of the mortgage was, he said, 


to discharge the Rs. 42,000 debt of P. V. 
D. V. and relegate O. A. M. K. for their 
sole remedy in respect.of that debt to 
Veerappa and to the security upon his 


- property created by the mortgage. 


Their Lordships can see no ground for 
this suggestion. It is quite clear from the 
accounts of P. V. D. V.’ from later receipts 
given by O. A. M. K., from payments to 
O. A. M. K. subsequently made by the res- 
pondent, on behalf of P. V: D. V., to mention 
only these salient facts, that this mortgage 
operated neither asa ñovation, nor an ex- 
tinction of the firm's debt: to O. M. D, K. 

On the 2nd March, 1910, the dissolution of 
the partnership of 'P. V.D. V. took ‘place. 


. Its terms are recorded. in. an agreement exe- 
_Veerappa there- ` 


cuted by all the partners. 
under made himself personally responsible 
for the liabilities of the firm to six named 
creditors; the respondent took- over the 
business" and made himself persbnally res- 
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ponsible for the remaining debts and 
liabilities of the partners in relation to it. 

Amongst these was the debt of the firm 
to O. A. M.K ‘That debt is, separately 
enteréd in a credit balance-sheet prepared 
for dissolution purposes, as amounting on 
lst March, 1910, to Rs. 41,055-3-6: 

The dissolution so agreed to was duly 
effectuated, and the P. V.D. V. businesses. 
were taken over by the respondent and 
carried on by him, under-the style of L. A. 
R., all as provided by the dissolution agree- 
ment Payments to O. A. M. K were made— 
not by Veerappa, be it noted—as‘a result 
of which the dissolved firm’s indebtedness 
to O. A.M. K. had by the succeeding 12th . 


- May—the date of the mortgage in suit— 


become reduced to Rs, 36,000. 

It is convenient now to consider what, 
as at that date, wasthe position, in which, 
in relation to this debt as one of the old 
firm's liabilities assumed by him, the res- 
ponent stood to Veerappa, That position 
may be easily stated. 

OQ, A. M. K. were no parties | to the dis- 
solution agreement. The direct joint 
liability of each of the partners to them 


‘remained entirely unaffected by its execu- 


tien,” 

‘But by that-agreement the respondent, as 
between himself and each of his former. 
partners, became solely responsible for the 
firm's debt to O. A. M. K., and Veerappa as 
one of these partners became entitled to 
an indemnity from the respondent, against 
all liability, asa former partner of his in 
respect of it. And he was entitled to have 
that right of indemnity declared and en- 
forced “(by an order on the respondent, for 
example, to pay off the debt) if the right 
were disputed or the obligation neglected. 

But he was entitled to no more. Vee- 
rappa could not recover the debt from the 
respondent unless and until he had him- 
self paid it. Give Veerappa that right and 
the result might have been—for it would 
equally be the right of the three other. 
partners—that the respondent would’ be 
exposed to the risk of having’ to pay the 
debt twice over atthe least. : To put this 
in other words, Veerappa at this date had 
paid to O. A. M. K. nothing in: respect of 
this firm debt: There was accordingly at 
that time no -existing- relation of debtor 
and creditor in respect of it: “between the 
respondent and himself. < 

It is in these circumstances that the 
mortgage in suit was executed, by the reg- 


_ , Rangoon. 
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pondent, on thel2th. May 1910. It is ex- 
pressed . to be “made in favour’ of ‘one.. 
‘Sethuraman, who was a. money-lender of 
lt purports to be-made ‘in con- 
sideration of Rs. 20,000 borrowed by the’ 
respondent from him. The receipt for 


` ‘Rs. 20,000 is acknowledged ‘in thè- body of 


} 


` also in, ‘favour. 
letter, Ex 
_ dréssed by him ‘to Sethuraman. 
documents: were “all handed bythe respond-- 


- the mortgage, in its terms, 


“in that ‘mortgage 


the deed, ‘Interest on the whole snm ‘runs 
“from the date of the deed. “It is first pay- 
able on.thé 13th May 1911. Rs.” 8,000- of 
‘the principal with accrued ‘interest are 
‘payable on the 12th May 1912: the-remain-_ 
ing Rs. 12,000, with interest on. the 13th - 
“May 1913. 

On its face, whether’ in’ respect “of the 
amount secured, or the person to ‘whom 


‘that’ amount is dus, or otherwise, this mort- 


‘gage bears no relation at all-to the dissolu- ` 
‘tion agreément, ‘to the then amount, of . 
O..A. M. K's debt, or ‘to Veerappa. It” 
‘purports to’ record an independent transac- 
‘tion of a loan of Rs. : 20,000 by - Sethuraman ` 
to the respondent. And “in the plaint ‘in 
‘this suit, itis so put forward by the original | 
plaintiff, ‘who sought to enforce -it solely 
‘in ‘the character of an assignee from’ 
‘Sethuraman. But ‘in ‘the course of “the. 
“proceedings, it became common ground that 
‘records no. 
‘transaction: that‘ever happened. 

* The ‘appellants: admit that no mioney 
at all was lent by Sethuraman to the 
respondent, noris it denied: by them that - 
the documentary record of the transaction 


that took placé on the 12th “May, 1910, is to: 


‘be found-not ‘inthe mortgage alone but 
in a Na iben tole 
16,000 made by the ‘respondent: 
.of Sethuraman, and ina. 
then written “and ~ad- ` 
These. 


for ‘Rs. 
Hy; 


‘ent tò- Véeerappa at ‘Myaungmya’ on the 
‘12th’ - May? -1910 on his ‘demand. - ‘They 


-show,: and’ in particular Ex. - H shows,’ 


‘that: the whole transaction’ was - directly. 


.connected* with the liability’ of ‘the’ res- 
“pondent as between: chimself:and Veerappa 


sto discharge the P. V-D: V. debt toO. A. 
M. K.: by that time reduced. as abovestat- - 
ed, to Rs.-'36 ,000: which is. the- combined - 
amount of the mortgage: and the promissory- 


. note. 


l he following i is the Watara ‘part of Ex. 


“Cofresponding with the 30th (sitrai), I | 


` have mortgaged to you my ‘three launches 


: and one-sixth gouge: -of the. Pusa build- 
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ing containing six. rooms of this | place” 
‘[the ` property “comprised in the ‘mortgage 
in suit] “for Rs. 20,000 by means of regis- 
tered ' deed. Further, I have executed a 
promissory-note for “Rs. 16,000 in your 
‘favour. Pay the above amount of Rs. 36,000 
to ‘O.. A. M. K. for 30th sitrai, and ‘tell 


“them. that it should -be credited towards 


° P, V-D: V. 


in their account. Iwill send 
you thé money on the promised date.” 

Tn--view of the fact that Veerappa is now 
‘deddand can himself give no account of 
“it, and” that there is a conflict between the 
“witnesses for the plaintiff and the respond- 
ent as'to the genesis of this transaction 
of the 12th May 1910, the importance of this 
exhibit can hardly, in their Lordship's judg- 
:mént be overestimated, 

-Its preservation—it was produced in the 


“suit by thé plaintiff—relieves them, forexam- 


‘ple, from the necessity of determining as be- 


tween, the parties the gravely disputed ques- 


‘tion with ‘reference to the position which 
“Sethuraman was represented to the respond- 
‘ent as occupying. The respondent's story 


“wast thathe neverwould, under the dissolu- 


‘tion agreement, have assumed the O. A. M. 
K. debt, had not Veerappa promised him 


“that when: necessary he would find a lender 
‘ready, upon security, to advance to the res- 


‘pondent the sum necessary to pay off O. A. 

M. K. Sethuraman, the respondent goes 
on to'say, was ‘put, forward to him by Vee- 
‘rappa as the lender. he had found in pur- 
-guance of: his promise. The case of the 


“plaintiff; on ‘the other hand, was that Sethu- 


raman was all through known to be, as in 


fact’ he was, merely penami for Veerappa. 


: them, 


Exhibit H enables, their Lordships to 
proceed without: expreasing any conclusion 
of ‘their “own ‘upon this ‘issue. It enables 
indeed, to dct upon the appellants’ 
version ‘of the transaction which was that 


: the ‘respondent was required by Veerappa 


“to -give‘to him, 


in the name of Sethura- 
man, his béenami (for he was himself about 


“to depart’ to‘India,) the mortgage in suit 


“by the - mortgage 


‘and the promissory-note, for the reason 


that: O. A.M. K. were pressing Veerappa 
to pay their debt and the respondent was 
‘neglecting. to settle it. All this may be 
accepted, It still leaves the question un- 
-resélved why the respondent, who, as their 


« Lordships haye just shown, was not at the 
< “time Hable. to pay Veerappa anything in 


respect of the O. A. M.K. debt, should, 
in suit, have been 
taken bound to make, payment to his ` 


A 


r 
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: nominee of Rs. 20,000, with interest from 
the date of the deed,- all irrespective of any 
¿+ payment of that gum or any part of it 
| _by Veerappa, either to Ọ.A M. .K. or to 
-himself, - 

That question is -answered by Ex. H 
ee which, in their Lordships’ view, when 
properly understood, explains with quite 
sufficient clearness ‘the whole transaction 


-even accepting the plaintiff's witnesses’ 


account of -it so for as that . account 
- goes. Apart from, and ‘notwithstanding 
Mr. De Gruyther's contention, to which 
their Lordships will recur in a moment, 
it ‘is impossible to read Ex. H without 
_seeing that it was dealing with a 
real advance of Rs. 36,000 to be made to 
the respondent. The "mortgage-deed and 
promissory-note to which it refers bear that 
_that sum had actually been received by 
the respondent and was to be re-paid by him 
with interest as therein respectively pro- 
vided. Exhibit H is. the -direction to Be- 
.thuraman or, if you will, to Veerappa as 
_lender, by the respondent as borrower, in- 
stead of paying them to himself to pay 
over to O. A, M. K. the Rs. 36,000 advanc- 
-ed and secured in discharge of the P. V, 
.D;, V. debt for which, as we know, as be- 
tween the respondent and Veerappa the res- 
pondent was ‘solely liable. The payment 
so directed was to be made as-on thé very, 
_day of the mor tgage and at Rangoon. On 


the footing that it would be so made it. 


instr ucted accurately enough the statement 


| in the mortgage executed at Myaungmya. 


that Rs. 20.000, the portion of the advance 
thereby secured, had that day been paid 
to the respondent, and it justified the obli- 
gation to pay interest on the full amount as 
from the same date.’ 

The respondent does not sats that if 
such payment had been made to O. A. 
M. K., as directed by him, there would 
have been then no further question as to 
his liability to re-pay it in terms of his mort- 
, gage... But there never was any such pay- 
ment made. This was apparently admitted 
in the Chief.Court. "It was not suggested 
by Mr. De Gruyther, before their Lordships, 
that there had. 16 is indeed ‘quite clear 
that there had not. What then i is the posi- 

„tion? 

. Yheanswer of the learned Trial Judge 
was based upon ‘a misapprehension. He 
‘found that the payment had been made, 
“and accordingly he ordered a sale, 
his finding arose from a inisréading, on 
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But 


‘Veerappa's mortgage’ to 
lth January, 1910, “extinguished, he said, 
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his part, of an entry in Sethuraman's books. 


„Iu these there is entered as on.the date of 


the mortgage, a.credit of Rs. 20,000 . in’ 
favour of Veerappa and a corresponding 
debit gainst the respondent. But Sethura- 
man, being only a ‘nominee of Veerappa, 
these entries import no more than- a re- 
cognition on the part,of Sethuraman, that 
the sum expressed by the mortgage to be 
respondent belonged to 
Veerappa and not to himself. The entries 
in no way import that.any sum was on that 
day paid byany one to any one else—least 


.of all that any sum was on that day 


found or applied by either ‘Veerappa or 
Sethuraman for any purpose of the re- 
spondent, The learned Trial J udge, how- 
ever, mistakenly treated the entry in Se- 


thuraman’ s books as-a credit to.O. A. M. K., 


and as evidence of a payment made on 
that day by Sethuraman to them, It was 
a clear misapprehension on the part.of.the 
learned Judge and’Mr. De Gruyther. not 
suggesting before their Lordships that.any 
such payment had been made, did not seek 


.to spport the learned Judge's order direct- 
inga sale on the ‘ground that it had. 


“His 
main contention before the Board, indeed 
his only contention on the appeal, was that 
the.. learned Judge's order should he 
restored on an entirely different ground. 

‘To the foundation of this contention of 
his, their Lordships have alreddy alluded. 
O. A. M. K. of:.the 


all liability on the part of every one, but 


-himself, for the P..V. D. V. debt to © “A. M. 


K. That being so, the reference to that 


‘debt in the dissolution balance-sheet operat- 


ed to entitle him, in place of O. A.M. 


- K., to receive payment of it from the re- 
_spondent. 


On that footing the recital in.the 
mortgage insuit that Rs. 20,000 had been. 
advanced by Veerappa’s nominee, Sethu- 
raman, to the respondent was quite correct; 
Veerappa, as between himself and the re- 
spondent being entitled to recover from 
the latter. every part of the 0. A. MK, 
debt. Whatever arrangement’ he might 
or might not.himself make with: O, A. ™M. 


K. for its ultimate liquidation, that full 


debt the respondent was bound to pay 


Veerappa under the dissolution agreement 


on demand. ‘The ‘mortgage in suit and 
the .promissory-note were the terms on 
which, verre pp was willing to give him 
timez or payment, 

Their Lordships hope that they have cor- 


~~ 


"be justified on the ground suggested’ by. 


_payment as directed .by. Ex. H ha 
been made to O. A. M. K., held ..that the- 
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rectly stated the contention. In their judg; 
ment, the argument breaks down at every 
point of fact. First of all, :as they have 
already shown, the mortgage of the Ith 
January 1910, didnot work eithera novation 


- of the O. A. M.K. debt; or a release. of the 


respondent or any partner of P. V. D. V, 
trom full liability in respect of it. This of 
itself destroys the whole contention. But 
further, if by the date of the dissolution 
agreement, the O. A. M. K. debt had ceased 


to be a partnership liability, then.under that. 


agreement the respondent did not contract 
to assume it,. It was only firm liabilities 
that the respondent assumed...But still 
further the view of the respondent's and 
the P..V. D. V.’s position involved .in this 
contention is completely negatived by 
the terms of Ex. H. It follows in their 
Lordships’ judgment that the order. of the 
Trial Judge difecting a ‘sale can no more 


Mr. De Gruyther than it can on the ground 

taken by the learned Judge himself. `, 
That the Trial Judge's order was errone- 

ous was made clear on appeal .to the Chief 


Court. The learned Judges of that Court 


fully appreciated the error of fact into 


-which-the Trial Judge had fallen, and they, 


it being admitted before them that, no 


suit should be dismisséd on’ the ground 
that the mortgage in suit had no considera- 
tion to support it and created no. security 


.for any sum whatever upon the property 
-comprised in it. Their Lordships. do. not. 


agree. If the suit is to be dismissed, it 


. must be on some ground other than that 


chosen by: the Chief Court. “When ‘the 


. position in which the respondent stood > 


towards, Veerdppa in ‘relation to this O. A. 


- .M. K. debt is..rememberéd, there, was in 
| their Lordships’ judgment ample considera- 
tion to support the mortgage. 
. when it was given, was entitled to require, - 
. as their Lordships have shown, that. the 


Veerappa, 


‘. respondent. should; under his indemnity, 


procure Veerappa'’s release from his joint 
liability-in respect of it, and most effective- 


. ly, by making immediate payment to OvA. . 


M. K. of. the P. V. D. V. debt. Veerappa 
stayed his hand on the terms that by the 
grant of the mortgage to his. nominee, the 


. respondent’s indemnity should become to 
the- extent of Rs. 20,000 and interest,a — . 


secured instead of an unsecured indemnity. 


The consideration for the mortgage was. . $ 


S 
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therefore complete and the judgment of 
the Chief Court was, in their Lordships’ 
opinion, to this extent erroneous, 

But the result -reached by the Chief 
Court may-properly be arrived at in another 
way.. It is clear that the real consideration 
for the mortgage is not therein correctly 
expressed, ‘he true consideration their 
Lordships take to have been proved by 
the appellants themselves, and the result- 
‘ant operation of the mortgage follows as a 
consequence from a consideration of the 
antecedent relations between the parties 
to it and the provisions of Ex, H. To 


‘the extent of Rs,‘ 20,000;it stands as a 


security for.such sums as Veerappa shall 
pay towards’ discharge of the P. V.D. V, 
debt to O. A. M. K. with interest, at the 


‘mortgage rate, from thé date of each pay- 


ment respectively. 
Had, then Veerappa paid any such sums 
at the commencement of this suit? In 


the opinion of the Board no such payments 


were’ ‘proved. Whatever may be the true 


explanation of -the receipts endorsed by 
_Sethuraman 
-question which there Lordships do not 
-consider it necessary to discuss—they repre- 


on the mortgage-deed—a 


sent no payments .by or on behalf of 


_Veerappa. Nor is any claim on that footing 
d put "forward in respect of them by the 
appellants... One or two witnessess for the 
. plaintiff said Veerappa had not made any 
payments and ‘there is no evidence or 


suggestion to the contrary. Strangely 
enough `a representative of O. A. M. K. was 
amongst the plaintiff's witnesses. He gave 
no evidence of any such payment. 


` In these. circumstances it appears to 


their Lordships that the plaintif entirely 
failed “at the hearing to establish, under 


the sections already’ referred to of the 


Transfer of Property Act any case whatever, 


, either fora decreeor for an account. 
’ ` Their Lordships will accordingly humbly 


advise His Majesty that this appeal from 
the order of the Chief Court should be 
dismissed with costs. 


Z.K., f Appegl dismissed. 
Solicitor for the Appellants, :—Mr. F. 
‘Dalgado. | 


_ Solicitor | for the Respondent :—Mr. A, 


' M. Bramall.. — 


r 
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CALCUTTA HIGH COURT. ` 
Crvit Rouge Ao. 26 or 1924, 
April 8, 1924 
Present:—Mr. Justice Mukerji. 
DEBRANI DEBYA— PETITIONER 


Versus . 
Kumar SARAT KUMAR ROY AND 
4 - OTHERS— OPPOSITE ‘Parry. h 
Bengal Tenancy Act-(VIII of 1885), s.`174—Civil 
Procedure Code (Act V of 1908), s. 115—-Application 


to set aside sale, dismissal of, for default—Appeal, 
whether lies—Revision. 


No appeal lies against an order dismissing an ' 


` application, under s. 174 of the Bengal Tenancy Act 
to set aside a sale, for default of the petitioner, bnt, in 
a proper case, the order can be dealt with in revision. 


- Rule against an order of the District 
Judge, Jessore, dated the 5th October 1923, 
‘affirming that of the Munsif, Second Court, 
at Jhenidaha, dated the 30th June 1923. 
Babus Jogendra Nath Mukherjee, Paresh 
‘Nath. Mukherjee and Kanaidhone Dutt, for 
the Petitioner. ` Pe aoe rat ts: 
` Dr. Jadu Nath Kanjilal, for the Opposite 


‘given rise to the present’ Rule shortly stated 
“are these: The petitioner is the purchaser of 
a certain holding in respect of which ‘there 
was subsequently a decree for rent against 
- the petitioner's vendor, inasmuch as the 
pétitioner had not got her name register- 


~ed in the zemindar's sheristha. In execu- ` 


. tion of that decree for rent the holding was 
. sold in auction. The petitioner's case is 
that, in order to’ get the sale set aside, she 
made over the amount recoverable under 
‘the decree together with costs and other 
expenses to the judgment-debtor in order 
that the same might be deposited in Court 


‘for payment to the decree-holder and the. 


auction-purchaser. in accordance with the 
` provisions of s.174° of the Bengal Tenancy 
“Act and that this deposit was duly made 


by the judgment-debtor himself; but that ` 


-subsequently the judgment-debtors put in 
a petition stating that he-had nothing. to 
do with the deposit and, in consequence, 
the application to set aside the sale was 
rejected. The petitioner thereafter put in 


a petition stating all these facts and pray- ` 


ing that, in the circumstances, the sale might 
be set.aside, The matter was adjourned 
from time to time till the 30th June 1923; 
that when it was taken up on that day, 
an application for time filed by the 
petitioner on’ the ground that her witnesses 
were not present was made but was refused, 
and the case was dismissed in the absence 
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of the petitioner, Against this order, an 
appeal was preferred by the petitioner to the © 
District Judge and the learned District 
Judgé being of opinion that there wereno 
merits in the appeal apart from the question 
whether there was really aright of appeal 
or not which seemed to him to be doubtful, ' 
dismissed the appeal. Thereafter, the peti- 
tioner moved this ‘Court and obtained the’ 
present Rule. aL 
- In support ofthe contention that an ap- 
peal-did lie against the order passed by 
the Munsif, reliance has been placed upon 
the case of Kali Kanta -Chuckerbutty `v. 
Shyam Lal Das Basu (1). For the oppsite 
view, reliance has been placed upon the 
decisions in the case of Jung Bahadur v. 
Mohadeo Prosad (2). In my opinion; none of ' 


. these cases applies: to the present case, and 


Iam of opinion that no appeal lay against 


‘the Munsif’s decision. I propose, therefore, 


to deal with that decision under the provi- 


-sions:of s. 115, 0. P. C., ands. 107 of the 
Party. > | ; 
JUDGMENT. —The facts which have ~ 


Government of India Act, 1915. 

‘There is considerable substance in what 
has.’béen urged on behalf of the opposite 
party ‘to the effect that the petitioner was 
not ‘very diligent in the prosecution of the 
application which she filed before ‘the 
Munsif. It would appear that on no’ less 
than three occasions time was taken by the 
petitioner on some ground or other in order 
that she might be ready for substantiating 
the allegations which she had made in her 
petition. On the last of those’ occasions, 
however,. that is to-say, on the 30th-June 
1923, what actually happened was this: An 
application was filedon behalfof the peti- 
tioner stating that her witnesses were not 
ready and asking for an adjournment on 
that ground. The order passed by the leatn- 
ed Munsif on that: application was this: 
“Opposite -party ready again. ‘Petitioner's 
prayer for time is rejected.’ She is directed 
to be ready at once.” The next order passed 
on the same day runs thus: “Petitioner 
absent on call. No steps taken on her be- 
half. It appears that the application is not’ 


‘maintainable under the sections mentioned. 


Ordered: This application is rejected in 
the presence of the opposite party and for 
the default of the petitioner. Opposite party 
will get costs,” Now, the petitioner states 
that, after the rejection of her application 
for adjournment, the person who: was look- 
ing after the case on her behalf waited in 

(1)°.38 Ind. Oas. 598; 25 C. L. J. 163. 

(2) 21 C. 207; 8 0. W. N, 160. 


(86 I. O. 1925] 


Court and then left it under a misapprehen- 
sion that the case would not be taken up 
that day but that thereafter at a late hour, 
namely, at 5-30 Pr. m. when he Pleader had 
„left the Court, the case was taken up ard 
dismissed by the Munsif as aforesaid. 
With reference to this allegation, there is no 
affidavit filed on bahalf of the opposite party 
challenging its correctness. I am, therefore, 
disposed to hold that the petitioner was not 


given a proper opportunity of representing ` 


her case before the Court. In that view of 


the matter, I would set aside the decision ` 


of the learned District Judge dated the 5th 
October, 1928, and that of the learned Munsif 
referred to above and direct that the peti- 
tioner be given an opportunity of substan- 
tiating the case which she put forward in 
her original. application. Having regard, 
however, to the fact that she was not very 
diligent in the prosecution of her applica- 
tion, I would make it a condition precedent 
to the hearing of the case that she do pay 
to the opposite party the costs which have 
been awarded to him by the order of the 
Munsif dated the 3rd July, 1923, and also 
the costs of this Rule the hearing-fee which 
-Lassess at one gold mohur within one month 
of the arrival of the recordin the primary 
Court. Ifthesecosts are not paid within 
the time aforesaid, this Rule will stand 
discharged with costs hearing-fee one gold 
‘mohur. When ‚the matter is re-opened 
before the learned Munsif, both 
will be'at liberty to adduce evidence. 

. ‘Rule made absolute. 
Z, Ke 


` 





As 


BOMBAY HIGH COURT: 
Sxcoxp Orvis APPEAL No, 574 of 1921. 
7 December 6, 1923. _ 
Present :—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 


RAMKRISHNA ¥,.ANUSUYABAI, 


parties . ` 
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Where one person sells property to another to 
which’ he has no title but subsequently recovers 
the property and gets it into his own hands, he is 
estopped from claiming to set aside the sale which 
he has already effected. In such a case it is open to 
the vendee to call upon the vendor to hand over the 
property to him under s, 43 of the Transfer of Pro- 
perty Act. [p. 266, col. 1.] É 

The equity of redemption of certain mortgaged pro- 
perty was sold to one A, who subsequently purchased 
the mortgagee rights in the property also at an 
auction-sale held in execution of a decree against the 
mortgagee. The original owner, who had alrcady 
parted with his title to the property, purported in 
the meantime to sell the property to the predecessor- 
in-title of the plaintiff. Subsequently the original 
owner of the property made an application to set 
aside the auction-sale and during the proceedings a 
compromise was arrived at under which the property 
was sold to one N,and out of the sale-proceeds a 
certain sum was paid to A,in [ull satisfaction of his 
claim. Plaintiff then brought a suit to recover the 
property from N: 

Held, that as the property had never got back 
into the hands of the original owner from whom the 
plaintiff derived title, the plaintiff could not take 
advantage of the provisions of either s.115 of the Evi- 
dence Act or s. 43 of the Transfer of Property Act. 
[p. 266, col. @.] 

-Appeal from the decision of the District 
Judge, Kanara, in Appeal No. 69 of 1919, 
confirming a decree of the First Class, Sub- 
ordinate Judge at Karwar, in Civil Suit 
No. 166 of 1917. 

Mr. Nilkant Atmaram, for the Appel- 
lant. >- 

Messrs. G. P. Murdeshwar and D. R. Uga- 
rankar, for the Respondent. 


JUDGMENT.—These are four suits 
brought by one Ramkrishna Martoba Kashe- 


_ kar to recover possession of various lands 


described in the various plaints. He 
claimed title through one Narhari Vinayak 
Dandekar, whom we shall call in future 


‘Dandekar’, and the simple point in all 
‘these cases is whether Dandekar had any 


title which he could pass on to the plaintiffs 
predecessors. All the plaintiff's suits were 
dismissed in the Trial Court. It appears 
that they were tried together, and the evi- 


© dence in connection with all the suits was 


RAMKRISHNA MARTOBA KASBEKAR 


—PLAINTIFF—-APPELLANT 
A š , VETSUS n 
ANUSUYABAI-NARAYAN SHIRALI— 
DEFENDANT— RESPONDENT. 

_ Evidence Act (I of 1872), s. 115--Transfer of Pro- 
perty Act (IV of 1882), s. 43—Sale by person who has 
already parted with title in property— Compromise, 
subsequent, effect of —Transferee, whether can recover 
property—Estoppel. i f 


~ 


recorded in Suit No. 166 of1917. We do 
not think that’ was a satisfactory course 
for the Subordinate-Judge tò take. But 
apparently no objection was raised by the 
parties in the -various suits, and, as a 
matter of fact, there was the one issue 
referred to.above which was common to all 
the four suits, and if that was decided in 


- favour of the defendants, all the suits were . 


bound to fail. 
In appeal the learned District Judge has 
with commendable diligence disentangled 
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from the one judgment of the Subordinate 
-Judge the various transactions relating to 
each of the properties, the subject-matter 
of the four suits, and he came to’ the 
“conclusion that- the plaintiff had no case. 
He said in Suit No. 166 of 1917 (Appeal 
No. 69 of 1919): “The plaintiff derives 
“what title he has from another Narhari, 
not Padmakar, but Dandekar. This man 
- took a mortgage in.1906 which-in 1907 
the parties made believe to convert’ into 
a sale. The question is whether the sale 
is effective. 
is the finding of the Subordinate Judge. 
It was also the finding of the Record of 
- Rights Officer. And it has been admitted 
to be a true finding by Narhari-himself:” 
The learned Judge proceeded to show very 
‘conclusively that the plaintiff must have 


known that he was buying property to. 


which his vendor had no title. In that 
case it is. obvious that a second appeal 
would be of little use, unless the appellant 
could raise some new point which had not 
“been ‘raised in the Courts below, and 
accordingly the appellant has now sought, 
` to. succeed on the ground that the defend- 
ants were estopped from denying the 
plaintiff's title to the land. ` : 
The appellant seeks to establish this 
estoppel in a very curious way, and he 


seems to have “forgotten that in order .to. 


establish a claim to estoppel, he ought to 


have proved certain -facts in the course ` 


of the trial which he has. notproved. If 
‘Shiva and his relations who claim to have 
sold the: property. to -Dandekar, when they 
_ , had no title to the property, had recovered 
‘the property and got it into their-hands, 
~“ then they could not claim to set aside the 
sale. which they had effected in favour of 
Dandekar. 
“of the Indian Evidence Act. - 
.. ‘Again under s. 43 of the Transfer of 
Property Act, if after having -sold pro- 
-perty which they had not got, to Dande- 
“kar, they got into possession of that pro- 
` perty, then it would be open to Dandekar 
to’ go and “call upon. them to handover 
their property to him, because it was what 


sa 


they professed to sell tohim. But neither- 


of these events have happened, and- no 


-attempt was made inthe Trial Court to | 


-prove the facts which would establish an 
estoppel, or a right to exercise the option 
available by s. 43 of the Transfer of Pro- 
perty Act. “ein : 

_ What had happened was that one Anant 


ISMAIL BHAR V, SALEH MUHAMMAD SHAH, 


_Shirale, and out 


We find that it is not. . This’ 


-all his interest. : 
‘the compromise, but yon cannot look at. 
“that part of the compromise without look- 


That is the ‘rule under s. 115, _ 


[86 I. O. 1925] 


Ambe became the rightful owner of the | 
equity of redemption of the property, and — 
also the purchaser at the auction-sale of 
the mortgage rights which had been sold 


in execution of a decree against the mort- 


gagee,.and when: Shiva and his family.. 
sought to .sét aside the ‘auction-sale, a 
compromise. was arrived at ‘under’ which . 
the property was ‘sold to one Narayanrao ` 
of the sale-proceeds 
Rs. 1,250 were paid to Anant Ambe in, 
full -satisfaction of his claim. Before the . 
property could’ be sold, as the auction- 
purchase was in dispute, the consent’ of 
the person objecting to the sale -had to 
be obtained, and so Ambe had to relinquish 
That was one part of 


ing ab the other, viz., that the property 
should be sold. to pay off Ambe’s- debt. - 
It cannot possibly be said that the pro- - 
perty got back into the hands of Shiva 
and his family so that an estoppel arose, in - 
case he wished to dispute the transfer to . 
Dandekar, nor could it be said that any ` 
circumstance came into existence which 
would enable Dandekar to claim the option . 
under s. 43 of the Transfer of Property 
Act, As a matter of fact the property . 


never came back to Shiva and his family. 
‘As a result of the compromise, 


it went 
into the hands of Narayanrao Shirale, the 
purchaser, in order to pay of the mort-- 
gage-deht. Therefore if seems to me that 


„this attempt on the part of Dandekar’s _ 


successors to prove their title against the 
other branch of purchasers who took their 
title from the rightful owner has failed, 
and as that is the only point that has 
been raised in .these four appeals, it must ` 
follow that they must be dismissed with 
costs. ` oO 
ZX, Appeals dismissed. 


- LAHORE HIGH COURT. . 
SecoNp Oivi. APPEAL No. 806 or 1924.- | 
November 15, 1924. 
Present:—Mr. Justice Martineau. - 
ISMAIL SHAH-~PLaIntTIEF—APPELLANT 
: versus - r P 
SALEH MUHAMMAD SHAH AND NTHERS-— 7. 
-> | DEFBNDANTS— RESPONDENTS. SM 
Civil Procedure Code (Aet V of 1908), O. VII, r. 11 
(c)—Dismissal of suit on merits—Order directing ` 


(86 I. 0. 1925] | YALAMANCHILI V., SECRETARY OF STATE FOR INDIA, - 967 


plaintiff to make up: Court-fees, whether can be appeal, therefore, fails and is dismissed 


made. A ‘ mi, wit 
Where a suit is dismissad on tha merits, the Court h costs. 


-is not compatent’to direct that the plaintiff should - ` ZK > Appeal dismissed., 
make up the deficiency’ in Court-fees on the plaint, : 

and that if he fails todo so, the plaint would stand a NE 

‘rejected. Such an order is illegal and may be dis- : Gg $ 

- regarded. e ; : 

_ Second appeal “from a decree of the Dis- 

trict Judge, Rawalpindi, dated the 3rd- 

Décember 1923, affirming that of the Senior MADRAS HIGH COURT. 
Sub-Judge, Rawalpindi, dated the 23rd May Sgconp CIVIL APPEAL No. 405 or 1922, 


1923. September 18, 1924. 
oe Present :—Mr. Justice Devadoss, 

Mr, Muhammad Munir, for the Appel- YALAMANCHILI AND oruers— 
lant, . ; - Praintirrs Nos. 1 to 3 AND DEFBNDANT 

Dr, Nand Lal, for the Respondents. - No, 2—APPELLANTS ` ` 

: : VETSUS 

JUDGMENT.—Defendant No. 1, on Tus SECRETARY or STATE rorINDIA 

his own behalf and on behalf of defendant in COUNCIL REPRESENTED BY THE 


, No. 2, executed a deed, purporting to be COLLEOTOR or KISTNA, MASULI- 

a deed of exchange, by which he gave a PATAM-—DEFENDANT No. 1—RESPONDENT 
house, stated'to be of the value.of Rs. 1,500, | Limitation Act (IX of 1908), Sch. T, Art. IH 
to defendant No. 3 and received from him Moter Gesa mA legal levy -Suit for refund—Limita- 
=. - j ion—Standing Orders of Board of Revenue (Madras 
Jin exchange one kanal of landand Rs 500. 0 4-Tohsildar, power of, to grant: pena, ) 
The plaintiff sued for pre-emption, assert- use water—Burden of proof, Permission to 
ing that the transaction was asale. The „The period of limitation for a suit for refund from 
Subordinate Judge held, that the transac- one your aud not a moniin fo ei oT T is 
„tion was an exchange’ and that, therefore, Secretary of State v. Venkataratnam, 73 Ind. © 
the suit for pre-emption did ‘not lie, He- 106; 46 M. 488; 32 M. L. T. 236; (1923) M. W N. 958 
also found that the market-value of the 17L. W. 683; 45M. L. J. 12; (1923) AI. R. (ML) 653 
house was Rs. 1,500 and not Rs. 500 as 390 Secretary of State i Nara Atyar, 74 Ind. Cas, 
stated by the plaintiff, and he ordered the (1993) M. W. N. 327; (1923) A. I.’ R (3665 rae 
plaintiff to make up the deficieney in the lowed. Ne ett aoa 
Court-fees, He dismissed the suit and went Under O. 4 or the Appendix to O. 4 of the Standing 
onto add that’ if the deficiency in the Prders oe Board of Revenue (Madras), there is 
: 8 : HAT thing to prevent a Tahsildar from giving oral per. 
Court-fees was not made good within a mission toa person to take water from a Goven per 
week the plaint would stand rejected. - irrigation source. [p. 268, col, 2.1 men 
The plaintiff did not make good the defi- + Where prohibitive assessment was levied by Govern- 
ciency in, Courtfees, and the District ent from a person on the ground that he took water 
Judge on appeal held-that the plaint was the Oourt found that water was taken not Slee 
rightly rejected, and also agreed with the tin:ly but with tho permission of the Subordinate 
“Subordinate J ledge that the alienation was ou a ami empowered under 
an exchange, finding that the value of the i 2 = », the onus is heavy on 
‘land was Rs. 500. . He, therefore, dismissed a kakang A ole a acted with- 
the appeal, and the ‘plaintiff has now It would be different where a person wants to rely 
preferred a aard anpali to ne Court. saha end seis Genre agents ie the 
It is clear that the Subordinate Judge’ PY: f with liability, in 
, dismissed the suit on the merits. Having Moe eal fen E ae aulkerial i 
done so he was not-competeht to order do ths act which is pleaded as giving the ahi e 
that the plaintiff should pay the additional proceed against the Government. [p. 269, col, 27 
Court fee and that if he failed to do go Second appeal against a decree of the 
the plaint would stand rejected, and that Court of the Additional Subordinate J udge 
` part of his judgmént may be disregarded. Flloreyin A.S. No. 74of 1921 (A.S. No 2 
The learned- District Judge's finding `of1921, Sub-Court, Ellore) preferred against 
| that the value ofthe land is-Rs. 500 can- that of the Court of the Additional Dis- 
not be challenged in second appeal, and trict Munsif of Ellore, in O? S. No. 171 
it is clear that on that finding the transac- of 1920, (0. S. No. 200 of 1919, Principal 
-tion must be held to be an exchange. The “District Munsif's Court, Ellore.) 
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Mr. N. Rama Rao, for the Appellants. 
The Government Pleader, for the Res- 
pondent. A i 
JUDGMENT.—The plaintiffs have 
brought this suit for recovering from the 
lst defendant á sum of Rs. 1,053-4-0 said to 
have béen ‘illegally collected from them 
by the Ist deferdant. The plaintifis are 
the owners of zemindari land. _ They cul- 
tivated paddy with the help of water from 
the Kistna canal., The Ist defendant levied 
prohibitive assessment. from the plaintiffs 
and the 2nd defendant on the ground that 
. they irrigated their land.with water from 
the lst defendant's canal without permis- 
sion from the Government servants. The 
District Munsif decreed the suit in plaint- 
iffs’ favour- but the Subordinate Judge, on 
appeal reversed the decree of the District 
Munsif and dismissed the plaintiffs’ suit. 
The plaintiffs and the 2nd defendant have 
_ preferred this second appeal. The first 
contention: urged is that the Subordinate 
‘Judge erred in holding, that the. period 
of limitation applicable to the suit ‘was six 
months from the date on which the cause 
of action arose and that the period of 
limitation applicable to a case of this-kind 
ïs one year and not six months. This 
point was.. settled by the decisions in 
Secretary of State v. Venkataratnam (1)-and 
‘Secretary of State v. Nagaraja Aiyar (2) 
and the plaintiffs’ suit is not, therefore, 
barred by limitation. A. 
- ` The next question is whether the plaint- 
+iffs took water without permission? from 
the Government servants. The Subordinate 
-Judge, in dealing with this pointin para- 


‘graph 14, has attached importance to thefact, 


‘that the Tahsildar was taken to task 
| and reverted as Sub-Magistrate. 
-should not have been, allowed to. weigh with 
the Court in determining whether or not the 
Tahsildar gave permission to the plaint- 
' iffg to take water from, the lst deféndant’s 


canal. ‘The Court is not .in possession of 


-facts which led to the Tahsildar being ' 


found fault with and reverted as Sub- 


. Magistrate. Even if he was dealt with by - 
‘the use of water. 


“his superiors for anything that he. did in 
< ‘regard to the supply of ‘water to the plaint- 
-iffs, I donot think, that it is a. circum- 


(1) 73Ind. Oas. 106; 46 M. 483; 32 M. LT. 236; 

1993) M. W. N. 238; 17 L. W. 683; 45 M. L. J. 12; 
- (1923) A. I. R. (M.) 652. ae 

(2) T4 Ind. Oas: 281; 44 M. L. J. 645; 17 L. W. 618; 
39M. L. T. 230; (1923) M. W. N. 337; (1923) A. I R. 
(M.) 665. ae: $ 


` '_YALAMÀNOHILI Ù. SECRETARY OF STATE TOR INDIA. 


That fact’ Was 


(86 T. 0. 1925] 


stance which ought to weigh with a Civil 
Court, in determining whether the Tahsildar 


‘did give permission and whether that per- 
.mission is valid or not. 


The Subordinate 
Judge's finding on this question is vitiated 
by the fact that he assumes that “the: 


-Tahsildar had no power to’grant oral per- 


mission in this matter.and by assuming that 
the fact that he was found fault with by 
his superiors shows that his action was 
irregular. There is no clear fiiiding by the 
learned Subordinate Judge that no permis- 
sion was granted to the plaintiffs for the 
use of’ water. Revenue Board’s Standing 
Order No, 4 empowers the Tahsildar to give 
permission to a.ryot for taking water from a 
Government source. Order 4, r, 10 is as 
follows:— “No Government water is to be 
taken under these rules without express 
sanction of the head of the village, Revenie . 


Inspector or higher anthority or an officer 


of the Public Works Department when the - 
works are in charge of that Department.” . 
There is nothing -in O. 4 or in the Ap- 
pendix to O. 4 to prevent the Tahsildar 
from givitig oral permission to a person to’ 
take water from a Government irrigation 
source. No doubt an application has to be - 
made in the proper form and the Tahsildar 
has to pass his orders. After the applica- 
tion has been made in the proper form, if. 
the water is urgently needed, there ‘is. 


‘nothing in the rules to prevent the Tahsildar © 
from giving oral permission and afterwards 


recording it in the usual way. In this case, 


‘the plaintiffs applied in time for supply of 


water to their fields. They had been given 
water for three If astis before the one in 
question. Water was allowed to flow into 
the plaintifis tank after the~ application 
made. The learned Government 
Pleader argues that the opening of ‘the - 
sluice in’ the canal for lettiag water into- 
the plaintiffs’. tank would not. lead to any 


presumption that the act was done with 


permission and he relies ona Circular Order 
of. the Collector dated 23rd November 1917 
in ‘which he laid down under what con- 
ditions should permission be granted for 
In the first place, this 
order cannot overridé the provisions of ‘the 
Board’s Standing Orders, which have the. - 
approval of the Government. Under r. 4, the 
Tahsildar is empowered to grant permission 
for supply of water. The Board's Standing 


‘Orders are published in the Gazette and the 


ryots are suppcsed .to be aware of them: 
But any Circular Order of the ‘Collector | 


» 


[86:I. C. 1925] 
čannot be presumed to be known: to the 
peopleat large. The'order of the Collector 
cannot override the 
Revenue Board's Standing Order No. 4. , 

It is next urged by the learned Goveri- 


ment Pleader that the subordinates of the’ 


` Public Works Department might have allow- 
ed water to flow into the planititis’ tank, There 
is no evidence that the subordinates of the 
Public Works Department let water into the 
plaintiffs’ tank without a proper order from 
the superiors. When the supply was stop- 
ped, the plaintiffs applied to the Collector 
by petition dated 5th March 1918, Ex. G for 
urgent orders to the Public Works Depart- 
ment authorities for opening the canal and 
letting water to the plaintiffs’ tank. The Col- 
lecter by his proceedings dated 6th March 
1918, Ex. H referred the petitioner to the Exe- 
cutive Engineer, ‘Kistna Eastern Division, 
for orders with reference to his application 
for water for his crops. After this date 
the sluices in the canal were opened and 
water was let into the plaintiffs’ tank. The 


learned Government Pleader says that it must. . 


have been done by some subordinates of 
the Public Works Department. It is impossi- 
ble to follow that argument as observed by 
the District Munsifin paragraph 10 of his 
judgment: “The orders passed by the Exe- 
cutive Engineer in the matter have not 
been produced in ‘the case but it is admitted 
that the sluice was opened soon after the 


date: of Ex. H and the plaintiffs had been . 


using the water till the canal was closed. 
The ‘Government has not chosen to file any 
orders passed by the Executive Engineer 
or to examine some responsible officer to 
show that no permission was granted.” 

Under the Board's Standing Orders, Order 
No. 4 an officer of the “Public Works 
Department has power to allow water to be 
taken for irrigation when the works are 
in charge of the Public Works Department, 
It is not suggested that 
canal is not under the supervision of the 
“Public! Works Department authorities 


and that water was taken without their - 


knowledge or their consent. ‘It is no doubt 
true that the Ist defendant cannot be bound 
by the unauthorised acts of his servants or 
agents. But when prohibitive assessment 


is collected from a person on the ground 


that he took water unauthorisedly and 
when itis found that he did not take water 
\ clandestinely but after application to the 
proper authorities and when it is found that 


the alnices ynder the control of the Public 


“ SUBBAMMA v. POE PPA. 


provisions of the 


the Kistna | 
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Works Department were opened so aè to allow 
water to flow into the’ plaintiffs’ tank, the 
onus is heavily on the Ist defendant to show 
that his agents or servants acted without 
proper authority. On the assumption that 
the water was ‘taken without: permission, 
he has collected prohibitive assessment. 
The case might be different where a person. 


.wants to rely upon an act of the Ist defend- 


ant’s agents for the purpose of saddling 
the Ist “defendant with liability, in which 
case, the onus, would be on such a person 
to show that the agents or servants were 
authorised to do the act which is pleaded as 
giving the right to proceed against the 1st 
defendant, But where from the facts it is 
clear that the officers of the Public Works De- 
partment allowed water to flow into the tank 
and when the rules do empower them to let 
water into the plaintiffs' tank, it must be 
shown by the Ist defendant that the officers 
acted without authority. There is no such 
evidence. The plaintiffs have done what 
was required to be done under the rule and 
the long delay in the disposal of their ap- 
plication and the fact that even after the 
supply of water was once stopped it was 
allowed to flow into the plaintiffs’ tank by 
opening a sluice on the application of the 
plaintiffs, clearly go to show that the water 
was not taken without the permission of the 
authorities who had the power to grant such 
permission. 

I hold that the plaintiffs did not take 

water to. their field unauthorisedly and 
reverse the decree of the Subordinate 
Judge and restore that of the District 
Munsit with costs in this Court and in the 


_ lower Appellate Court. - 


VON. V. Decree reversed. 
ZK, i 


MADRAS HIGH COURT, 
_Sgconp Civil Appear’ No, 259, or 1922.. 

/ October 23, 1924. 
„Present:—Mr. Justice Venkatasubba Rao. 
5 SUBBAMMA AND ANOTHER—DEFENDANTS 

Nos. 1 AND 2—APPELLANTS 
VETSUS 
ADIMOORTHEPPA AND orHERs— 
PLAINTIFF AND DEFENDANTS Nas. $ To 5— 


RESPONDENTS, 
Hindu Law~Widow—Adoption—Consent of near 
veversione;ns, . 
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-Ån PE effected by a Hindu widow with the 
consent of some only of the-nearest reversioners of her 
husband is invalid. y f 


Venkamma v. Súbramantan, 30 M. 50; 311. A. 22; 9 
Bom. L, 1.89; 4-A. L. J. 150; 50 LJ. 140; 11 0, 
W. N: 345; 17 M. L. J. 114; 2 M.L, T.91 (P. 0.) and 
Kristnayya v. jLakshmipathi, 56 Ind. Cas. 391; 43 M; 
650; 18 A. L. J. 601; (1920) M. W.N. 385; 24 C. W. 
N. 905; 39 M. L. J.- 70: 29 M. L. T. 70; 1 L. W. 625; 
ATIL A. 99 (P. O),-relied on. ; 

Second appeal against a “decree of the 
Court of the Subordinate Judge, Ananta- 
- pur; in Appeal Suit No. 34 of 1920 (A, S. No. 
147 of 1919, District Court, Bellary) preferr- 
ed against that of the Court of the- 
District Munsif, Penukonda, in O. S. No: 


331 of 1918. 


Mr, V.C. Seshachariar, for the Appel- 
lants. 

Mr, D. S. Veerara ghava Iyer, for the Re- 
spondents.. 


JUDGMENT.—The]j plaintiff . filed 
_ this suit for the purpose of getting a dec- 
laration that the adoption ‘made by the 
first defendant of the second defendant is 
invalid. That the form of adoption was 
gone through was found by the lower 
Courts. -The first defendant alleged that 
she had the. authority of her deceased 
husband to make an adoption and this 
“ was found against her both by the District 
Munsif and the Subordinate Judge and it 
is a question of fact and I cannot interfere 
with this finding in second appeal, 

The appeal may be disposed of very 
shortly. The plaintiff and defendants Nos. 
3 to 6 were the nearest reversionary heirs 
to the estate of the last male-holder. De- 
fendants Nos. 4 to 6 gave their consent to 
the adoption. The plaintiff and the third 
defendant were not consulted ‘and they did 
not give.their consent. The question arises 
in thes circumstances, what is the effect of 
the adoption made by the first defendant ? 


It was“ held in Venkamma v. Subraman- , 


< iam (1), that failure to consult one of the ~ 
two- nearest kinsmen rendered the adoption 
invalid. This case was referred to with 
approval by the, Judicial Committee in a 
more recent ease, of Kritsnayya v. Lakshmi- 
pathi (2). This is what. their Lordships 
say in that case: .“It must, however, be 
added that, save in exceptional cases such 


(1) 30M. 50; 341A. 22 9 Bom. L. R. 89; 4A. L. 
J. 150; 50. L. J. 140; 110. W.N. 345; 17 MLJ 
lid; 2 M. L. T. 91 @. C). 

(3) 56 Ind. Gas. 391; 43 M. 650; 18A. D. J. 601; 
(1920) M. W.N. 385; 24 O. W. N. 905; 39 ML, 
70; 28 M. L. T. 70; 12 D. W. 625; TAH 
“(P. 0). 


MUHAMMAD mümtaz ALT v, vGRAÌ SINGE 


[86 1; 0, 1925] ° 
as, those a ‘above, the consent of. ` 
the nearest sapindas must be asked, and 
if it.is not asked it is no excuse .to say that 
they would certainly have refused.”. It 
bas. not been suggested that the pre- 
sent case comes within the exceptions . 
referred to in the judgment 
Judicial Committee. In Venkamma v’. 
Subramaniam -(1), their ‘Lordships put ‘the | 
matter thus: “In their Lordships’ judg- 
ment, the appellants have failed to justify 
the widow in omitting to ask for the 
authority of a person holding so important 
a position in the family as did the first 
respondent. She defends herself by saying 
that she knew he would refuse; but she 
is not entitled to say so, ahd to consult 
him was essential to her obtaining the mind 
of the kinsmen on this family question.” | 

The second appeal, therefore, fails and is 
dismissed with costs of respondents Nos. 1 
and 4, 

V. N. V. : Ng 

Z. K. Appeal dismissed. 
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OUDEH JUDICIAL COMMIS- 
SIONER’S COURT. 
Civin MISCELLANEOUS APPLICATION ` 
No, 143 or 1924. ` 
September 16, 1924. 
Present:—Mr. Wazir Hasan, A. J. C. 
Raja MUHAMMAD MUMTAZ ‘ALI 
KHAN—Derenpant—APPLICANT 
versus 
UGRAJ SINGH—PLAINTIEF AND RAJ 
BAHADUR SINGH AND oTHERS— 
DEFENDANTS—-OPPOSITE Parry, 


Limitation Act (IX of 1908), s. 5, Sch. I, Art. 173— 
Pean for veview—Limitation, extension of— 


‘Long unexplained delay. 


In exercising discretion in favour of an applicant 
under s, 5 of the Limitation Act, a Court must- be. 
satished that the applicant has not been guilty of 


- unnecessary laches. [p. 271, col. 2.) 


The period of limitation prescribed for an applica- ; 
tion for review is 90 days from the date of the decree 
following the judgment under Art. 173 of Sch. I to the 


Limitation Act and an unexplained delay of 7} months | 


aay be excused under s. 5 of the Limitation Act. 
{ibid 

Application against an order of the Judi-" 
cial Commissioner; Oudh, ‘dated the 5th 
April 1918, confirming a decree of the 


-of the. < 


[86 7. C. 1925] 
District. Judge, Gonda, dated the 9th Feb- 


ruary 1917, who: upheld a decree of the 


Subordinate Judge, Gonda, dated the 22nd 
December 1916. 

Mr. M. Wasim, for the Applicant. 

Mr- Bisheshar Nath, for the Opposite 
Party. - 3 b a | 
— ORDER,—This is an application for the 
review of the judgment of this Court dated 
the 5th’ April 1918.- The judgment was 
passed by Mr. Lindsay, the then Judicial 
Commissioner of Oudh, now Mr, Justice 
Lindsay of the Allahabad High Court. 

The period of limitation prescribed for 
such an application is 90 days from the 
date of the decree following the judgment 
under consideration. The decree bears the 
same date asthe judgment—see Art, 173 
ofthe Indian Limitation Act, The present 
application is ex facie barred by limitation. 


, The learned Counsel for the applicant 


relies, however, on the- provisions of s. 5 of 
the same Act.. 

Now a short statement of facts is neces- 
sary. The applicant is the taluqdar of the 
village in which the lands in dispute in 
the litigation which resulted in the judg- 
ment mentioned above are situated. In 
the year 1916 the opposite party brought a 
suit fora declaration that the plaintiff of 
that suit was the under-proprietor of those 
lands. The plea of the defendant, who is 
now the applicant, was the -denial of the 
status of an under-proprietor. The lower 
Courts came to the conclusion that the 
plaintiff acquired the alleged status by pres- 
cription. The second appeal by the defend- 
ant to this Court was dismissed and the 
finding of the Courts below was affirmed by 
the judgment ‘of Mr, Lindsay. 

‘It -appears that some time before the suit 
mentioned above similar suits were brought 
“by .several persons against the defendant. 
Two of these suits came in second. appeal 
before this Court in the year 1914. They 
were disposed of by the judgment of. Mr. 
Lindsay dated the 30th July 1915. The 
plaintiffs of those suits obtained the decla- 
ration that they were under-proprietors.and 
the.ground of the declaration was the same 
‘as mentioned-before. From this decision 
of Mr. Lindsay the defendant obtained 
special leave to appeal from His Majesty’s 


Privy Council on-the 29th December 1916.. 


In the year 1917 during the pendency of 
the appeal before their Lordships five more 
. second appeals were instituted in this Court 
by the defendants from the decrees of the 
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same nature as were the subject-matter of 
the previous appeals. One of such appeals 
was decided by Mr. Lindsay by the judg- 


‘fhent of the 5th April 1918, stated above 


and the remaining four by Mr. Daniels by 
his judgment dated the 9th July 1918. 
These appeals were also dismissed. Appli- 


. cations Nos. 81, 81, 85 and 86 of 1924 are 
‘directed to obtain an order of review of the 


judgment of Mr, Daniels also. i 
On the 15th May 1923 the appeal before 


‘the. Judicial Committee of the Privy Coun- 


cil was decided in favour of the defendant. 
The decrees of ‘the Courts in India were 
set aside and the suits of the plaintiffs in 
those cases were dismissed on the finding 
that they had not acquired any under-pro- 
prietary right by prescription. 

The common ground of the five appli- 
eations before me is that the decision of 
their Lordships of the Privy Council dated 
the 15th May 1923 isa ‘new and import- 
ant matter” within the meaning of 
r. sub-r. 1, (1), O. XLVII of the C. P. ©. 
and as regards the bar of limitation it is 
urged that the applications for review could 
not be filed within ninety days prescribed 
by Art. 173 of the Indian Limitation Act 
for the-simple reason thatthe judgment of 
their Lordships of the Privy Council was 
pronounced much later than the expiry of 
that period, that is on the 15th May 1923. 

I propose to decide these applications 
on the ground of limitation only. These 
applications were presented to this Court 
on the 18th February 1924 while the judg- 
ment of their Lordships of the Privy Coun- 
cil was delivered as has already been stated 


‘in the middle of May 1923. Itis reason- 


able to presume that the defendant-appli- 
cant must have obtained a copy of the 
judgment of the Privy Council at the latest 
within a month of its date. From the lst 
June 1923 this Court stood closed for long 
vacation and re-opened on the 2nd July 
1923. For the inaction of the applicant 
from that date to the 17th February 1924 
there~is no satisfactory explanation forth-’ 
coming. The applications are hot support- 
ed by any affidavit. Indeed there -is no 
allegation in these applications as regards 
the period of time mentioned above. In 
exercising my discretion in favour of the 
application under s. 5 of the Indian Limi- 
tation Act 1 must be satisfied that the 
applicant was not guilty of unnecessary 
latches. Iam not so satisfied for the reasons 
stated above. Mr. Daniels was a member 
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of this Court till the 26th January 1924. - 


3ce then he has been officiating as one 
Ste Honourable Judges of the Allahabad 
High Court.’ At the hearing of the appeals 


before him he was asked to adjourn them. 


- await the decision” of their ‘Lordships of 
ae Privy Countil. He refused to do so. 
He was the most proper person to have 
dealt with these applications had they 


‘een presented to him for decision but they . 
T Bist presented and no, explanation is | 
-forthcomivg. for this negligence on the- 


t of the applicant. In this. connection 
will be useful to refer to the decision of 


‘their ‘Lordships of the Privy Council in the 


case of Maharajah Moheshur Singh v. The 


-Bengal Government (1). As regards the 


‘ydement of Mr. Lindsay no request was 
a to him to adjourn the hearing of the 
appeal with a view to await the decision of 
their Lordships of the Privy Council, ; 
“Tt may be mentioned that at the hearing 
of these applications the learned Advocate 
for the opposite party raiseda preliminary 
objection that they were barred by time. 
This objection succeeds as held above. 
The result is that the applications are 
ismié vith costs. 
ee Applications dismissed. ` 
7M. I. A. 283; 1 Suth. P. C. 


N. iL R P G 4 
3 W. R P. O. 645; 19 E. R. 346 


40; 
J. 325; 1 Sar. P. C. J. 


DRAS HIGH COURT. 
Pec Civin APPEAL No. 389 or 1924. . 
aa August 13, 1924. 
Present:--Mr. Justite Ramesam and 
. Mr.. Justice Reilly. 


“Tm re YELESWARAPU GANGAMMA— 


* Derenpant No. 3 REPELLENT : 
Benami transaction—Source of purchase-money—- 
Custody of documents—Tests, whether conclusive, 
In considering whether a purchase is benami, the 


‘source of the purchase-money though an important 


criterion is not a eet one. Nor is custody of 
V. ‘decisive. 

a aa against a decree of the 

District Court, Guntur, in, Appeal Suit 

No. 102 of 1923, preferred against that of the 

Court of the District Munsif, Repalle 

at Tenali, in O. S. No. 143 of 1920. 


FACTS.—Plaintiff sued for recovery of. 


possession of certain properties under two 
gale-deeds in his favour and his case was 
that “they were purchased withe money lent 


` 
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tó him under two pro-notes by the 3rd de- 
fendant who was ‘his mother’s sister and 
by her daughter. The case for the defen- ~ 
dants was that the case of loans was untrue - 
and that the purchases were benami for the . 
3rd defendant. The First Court disbelieved 
the story: of the loans but held that‘ the- 
lands were purchased for the plaintiff by. 
his aunt’ the 3rd defendant from’ feelings.: 
of love and affection and that the benami- 
was not proved. On appeal,. the learned 
District Judge also found that the execu- 
‘tion of pro-noles was merely on account of - 
some litigation between the plaintiff and _ 
his brother, that the consideration money 
-was found, as a matter of ‘fact, by the 3rd 
defendant, but that the source of purchase- 
money was not an absolutely conclusive 
test. The Judge also held that custody of 
documents was_ also only one of the matters 
for consideration. On a consideration of all. 
the evidence oral and documentary in the 
case, and the circumstances, the Court’ 
held that the case of benami was not made 
out and decreed the. plaintiff's claim. 
‘i gas this-decree, a second -appeal was 
led. | ° . ih 
- My. Ch. Raghava Rao, for the Appellant, 
JUDGMENT.—The Courts below 
have found that the sale was not benami., 
It isopen to them to find from all the 
facts appearing in the case (including the 
castody ofthe document) that the sale was 
really in favour of plaintiff even if the. 
purchase-money was actually paid by the 
3rd defendant. There isno rule of law 
laid down in Bilas Kunwar vy. Desraj Ran- 
jit Singh (1) regarding the custody of 
documents. Ib cannot be regarded as a 


` decision on the facts, The source of the’ 


money is only one ‘criterion though an im- 

portant criterion. å 
The second appeal is dismissed. 

VN. i 4 
Z. Ke Appeal dismissed. 
(1) 30 Ind. Cas. 299; 37 A. 557; 19 0.-W. N, 1207; 

29 M. L. J. 385; 2 L. W.830; 18M. L. T. 248; 13 A. 

la. J-991; 17 Bom. L. R. 1006; 22 ©. L, J. 516; (1915) M,, 

W.N. 757; 42 I. A. 202 (P, CO). a l 
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LAHORE HIGH COURT. 
CRIMINAL MISOBLLANEOUS No, 142 or 1923: 
| February 29, 1924. 
Present:—Mr. Justice Broadway. 
SULEMAN AND orHers—Convicts— ` 
PETITIONERS ; 
: ` versus 
EMPEROR— RESPONDENT.» - 

Criminal Procedure Code (Act V of 1898), ss. 517, 
-620—-Property produced by accused during Police in- 
- vestigation—Acquitial of accused—Finding that pro- 
perty ‘produced did not form part of stolen property 
—Order directing return of property to complainant; 
‘walidity. of—Statements made by accused to. Police, 
whether admissible. z 
During the course of the investigation into a case 
of dacoity the petitioners produced certain articles 
consisting of cash and jewellery before the Police ‘and 
made certain statements concerning the discovery and 
production of the articles. They were subsequently 
‘charged with and convicted of the offence of dacoity 
but their convictions were upset on appeal, the 
‘Court ‘holding that the: articles produced by the. 
accused had not been identified as the -propérty of the 


;complainant and were not proved to have formed part. 


of the stolen property. Subsequently, under s. 517, 
‘of the Cr. P. O., ths Trial Court made an order direct- 
‘ing that the articles produced by the petitioners during 


~ the investigation should be returned to the complain-; 


ant; and in making the order it relied upon the 
‘statements of the petitioners made to the Police dur- 
‘ing the investigation : . ot 

Held, (1) that the statements made-by petitioners'to 
the Police were admissible for the purpose of the 


proceedings under s. 517 of the Or. P. C., but could- 
not be relied upon unless they. were proved; [p. 273, 


col. 2.) , 

(2) that the Court having held that the cash and 
jewellery in dispute did not belong to the complainant 
and did not form part of the stolen property, the order 
_ ,directing its return’ to the complainant could -not -be 

‘upheld; and that the articles should be returned*to the 
.- ‘petitioners, the complainant being left to his remedy 

-In the’ Civil Court. [p. 273, col. 2; p. 274,.col. 1] . 
Application, under s. 520, Or. P. C., for 
annulling the order of the Sessions Judge, 
‘Karnal, dated the 14th April 1923.. 
Mr. Shamair Chand, for the Petitioners. 
Diwan Ram Lal, for the Respondent. 


* ORDER.—This is an application under 
s. 520 of the Cr. P. O., 1898, in which four 


applicants, through Mr. Shamair Chand.ask 


for the reversal of an order of the Sessions 
Court under s. 517 of the Cr. P. O. These 
four applicants were convicted of having 
been concerned in a dacoity and sentenced 
to various ‘terms of imprisonment. On 
appeal I found it impossible to uphold the 
convictions, holding that the approver’s 
statement had not been sufficiently corro- 

. borated as against each of these four persons. 
The corroboration set up by the prosecution 
-= had been the production of certain articles; 
eaid to have been ‘stolen during the dacoity 
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and various sums of money in’ cash. The 
learned Sessions Judgé has, on a reference 
to the Police diaries and the evidence in the 


“case, come to the conclusion that the articles 
‘ and cash alleged to have been produced by 


each of these four applicants should be 
returned, not to them but to the represen- 
tative of the complainant. Although Mr. 


-. Shamair Chand attacked the jurisdiction 


of the learned. Sessions Judge in the first 
ground of the application he has not made 
any reference to this before me. His con- 
tention has been that the learned Sessions 
Judge wrongly referred to the Police 
diaries or rather to the statements of the 
applicants as recordeil therein as having 
been made, inasmuch as although such 
statements would be admissible they had 
not been proved. In-my opinion the state- 
ments of the applicants made to the Police 
would be admissible for the purposes of 
these proceedings. At the same time I am 
doubtful whether they could be examined 
without proof, more especially as the circum- 
stances in which they were made would 
have an important bearing on the point 
now under consideration. 1 have refreshed 
my memory of the case by a reference to 
my judgment acquitting the appellants, and 
it seems to me that it would be unsafe to 
direct the payment of the money to the re- 
presentative of the complainant. The pos- 
session of this money was regarded by the 
prosecution as a strong indication of the 
guilt of the applicants. Had I been able to 
hold, with any reasonable degree of certain- 
ty, that this money formed part of the 
stolen property I would have unhesitatingly 
maintained the conviction. So far as the 
cash is concerned, therefore, 1 must direct 
that it be returned to the applicants as 
recovered from them. Mr. Shamair Chand 
mentioned:a tin canister. It seems scarcely 
worthwhile to discuss the question of the 
ownership of an article of so small a value, 
In regard to the jewellery and other articles 
T think it would be equally unsafe to hold 
them to belong to the complainant or to 
have formed part of the property taken at 
the dacoity. Had it been possible -for me 
to hold that these articles had been identi- 
fied as the property of the complainant the 
conviction of the applicants would not have 
been interfered with. 

In these circumstances, on the material 
before me I consider that the’ articles and 
cash produced, during the investigation, 
by these four applicants should be made 


i 
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over to them respectively, -the representa- 
tive of the complainant .being left to his 
remedy in the Civil Court. . 

Z. K. Petition allowed. 


PATNA HIGH COURT. 
CRIMINAL RevisioN No. 222 or 1924, 
July 1, 1924. 

Present:—Sir Jwala Prasad, KT., 
Officiating Chief Justice. 
DEODHARY PANDEY—Accusrp— 
PETITIONER 

versus ` 
EMPEROR — Opposite Party. 
-© Criminal Procedure Code (Act V of 1898), 8. 110, 
-els. (a), (d), (f)—-Charge, how can be proved-—Lvidence 
vague, hearsay and inadmissible --Conviction,- whether 
can be sustained—Police Officer—Refusal to refer to 
diary—Inference. 

Where there is no independent evidence to prove 
a‘charge against the accused under s. 110, cls. (a), 
(d) and (f) of the Or. P. C., and the evidence given is 
vague, general and of hearsay character and not 
‘legally admissible for the purpose of proving the 
charge, the conviction of the accused under the section 
is bad and cannot be upheld. [p. 281, col. 2.] 

It may be within the right of the Police Officers not 
to refer toa diary, but the accused is entitled to the 
‘benefit of their refusal to refer to the diary and to 
disclose the source of their information. [p. 275, col. 2.] 


.. Criminal revision from an order of the 
Sessions Judge, Saran, dated the 25th Feb- 
ruary 1924, confirming that of the Magistrate, 
Tae Class, Chapra, dated the 4th February 
1924. - s 

Messrs. Abdul Aziz and S. Nooruddin, 
for the Petitioner. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—The petitioner Deo- 

dhary Pandey has been convicted under s.110 
of the Cr. P. O. and directed to execute a 
bond of Rs. 500 with two sureties of Rs. 250 
each to be of good behaviour for one year, 
or in default to undergo rigorous imprison- 
„ment for one year. , 
_ On 4th September 1923 the Sub-Inspec- 
tor of Basantpur submitted to the Magis- 
trate two reports: one against the petitioner 
Deodhbary Pandey and the other against one 
Adit Singh for taking action under s. 110, 
els, (a) (d) and (f) of the Cr. P. ©. - 

_ The Magistrate drew up two separate 
proceedings under the aforesaid section: one 
on the 15th September 1923 against Adit 

‘Bingh (Case No, 130 of -1923) and the other 
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on the 17th September against the peti- 
tioner (Case No, -141 -of 1923). Both the 
cases were, however, amalgamated by order 
No. 9 of the Magistrate, dated the 28th 
September 1923, and, thus the petitioner and 
Adit Singh were jointly tried and convict- 
ed by a single judgment passed by _the 
Magistrate on the 4th February 1924. The 
petitioner Deodhary Pandey appealed to the 
Sessions Judge and his appeal was dismiss- 


ed by the Sessions Judge of Saran on the . 


25th February 1924. The petitioner has 
now come to us in revision. 

Mr. Abdul Aziz-on behalf of the petitioner 
contends that the petitioner has been 
materially prejudiced by his being jointly 
-tried with Adit Singh, that the evidence 
adduced against the petitioner is not suff- 


cient in law for his conviction of the charge . 


under g.- 110 and that the Courts helow 
omitted to consider the defence and plea 
of the petitioner. 

Now the charge against the” petitioner as 
laid in the proceeding is in terms of s. 110, 
els, (a) (d) and (f), that he is .by habit a 
thief and house-breaker and habitually 
commits mischief and isso dangerous and 
desperate that his being at large without 
security is hazardous to the community, 
The petitioner denied being by habit a 
thief or burglar, and asserted that he bore 
good character and that he was falsely im- 
plicated in the case at the instigation of 
his enemies Asharfi Singh and Hafizuddin. 
Mr. Abdul Aziz contends that the accused’s 
plea of enmity with “the aforesaid persons 


has not only been proved by the defence . 


but has also been admitted by the prosecu- 
tion witnesses and found to be true by the 
Courts below but that the Courts below 
omitted to take into account this enmity 


. as vitiating the evidence of the prosecution 


and as having been instigated and influenc- 
ed. by Asharfi Singh and Hafizuddin. The 
prosecution sought to establish the charge 
against the accused by oral anddocumentary 
evidence. 

The documentary evidence consists of 
several first informations (Exs. I to 17) 
collected by the Sub-Inspector of Basantpur 
for a period ofa year and a half ranging 
from 1922. In none of the first informa- 
tions the petitioner Deodhari-was suspected, 
Only in some of them- Adit Singh, who 
was tried jointly with the petitioner, was 
suspected, but wé have nothing to do with 
Adit Singh.. The Sub-Inspector (P, W., 
No, 21), however, says that-Deodhari wag. 


ih 
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suspected in the cases of which tlie first 
informations .are Exs. 1, 2, 3and 4. Of 
these Exs. 3 and 4 were not drawn. up by 
him but were drawn up by Inspector Ziaud- 


DEODHARY PANDEY V. EMPEROR. 


din who has not been examined. In these ' 


first informations the petitioner was not 
named as having been suspected, and the 
Sub-Inspector refused to refer to the diary 
and to disclose the source of his informa- 
tion. Consequently the information upon 
which his knowledge is based cannot be 
‘tested. . Though in the first information 
(Ex. 9), dated the 14th July 1923, lodged 
by Ganga Singh (P. W. No. 31) about his 
house-breaking, none, was suspected, yet 
iù the evidence in the present case 
Ganga Singh says that Deodbari had 
come to purchase a bullock a day before the 
-burglary was committed and a danta was 
shown to him by -a Constable. Karim 
Mohammad (P. W. No: 32) tries to support 
. Ganga Singh. But in . cross-examination 
both these witnesses say that they did not 
state to any officer about Deodhari having 
come to Ganga Singh’s house for purchas- 
ing a bullock. Therefore, thé evidence as 
to the complicity. of the petitioner with the 
house-breaking in question is unreliable. - 
Exhibit 10, dated the 14th July 1923 is a 
first information ofa theft lodged by Saha- 
` deo Dubey (P, W. No. 51) through the son of 
chowkidar. Sahadeo says that the people 
identified a danta as belonging to Deodhari. 
In‘cross-examination he says that he does 
not remember the name-of any persons who 
inentified the danta as belonging to the 
petitioner nor does he know the names of 
persons who call him thief. P, W. No. 2, 
-dafadar of Mustafabad, is a. tenant ‘of 
Ashurfi and in the letter he sent to the 
‘Sub-Inspector he did not mention the fact 
of the danta having been left behind by 
Deodhari and of his having. any suspicion 
against him. P. W. No. 54 called to corrobo- 
rate P. W.‘No..2 says that he saw the danta 
at the door of the complainant. Still it is 
strange that the complainant did not mén- 
tion it to the Police or suspect Deodhari as 
having committed the theft. Therefore, this 
story for connecting the -accused Deodhari 
with the theft in question is suspicious. 
Exhibit 15, dated the 4th November 1922, 
is an information lodged by. Kulanjan Rai of 
` a'sendh having been cut in the house of 
Babban : Tewari and the thieves having 
entered the room where-his. son was sleep- 
ing, but the son ‚having got up raised_a 
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any thing. Thechowkidarsays in the first 
information that nobody was identified and 
that he suspected nobody.. Babban Tewari 
(P. W. No. 27), however, in his evidence 
says that he recognized Deodhari amongst 
the thieves and he gave a description of it, 
He also says that he told of it tothe Police, 
This is inconsistent with the first informa- 
tion lodged by the chowkiday and is not 
corroborated by any evidence on the record, 
Exhibit 17, dated the Ist January 1922, is 
another information lodged by Bahadur 
Mian chowkidar (P. W. No. 20) of a sendh 
having been cut in the house of Hafizuddin 
of Govindpur in which it is stated that the 
thieves were not recognized although they 
were chased by the villagers, and he did 
not. suspect anybody. The writer Head 
Constables like the Sub-Inspector refused 
to refer to the diary and to disclose the 
information upon which the petitioner 
Deodhari was suspected in any of the afore- 


said cases. Ganga Singh, writer Head Con- 


halla, the thieves ran away without stealing . 


stable, goes so far as to say “I do not want 
to refer to my diary as the accused would 
be.entitled to see it.” It may be within 
the right of the Police Officers not to refer 
toa diary, but the accused is entitled to 
the benefit of their refusal to refer to the 
diary and to disclose the source of their 
information. Their evidence, therefore, does 
not prove anything against the petitioner. 

It is obvious that the cases referred to in 
the first informations filed in the case do 
not afford any tangible proof against the 
petitioner. The one or two cases sought to 
connect the petitioner with the occurrence 
rest upon the flimsy identification of a 
danta (F. I. Exs. 9 and 10), having been 
left behind ‘by.the petitioner in the coursa 
of commission of offences and the statement 
of Babban Tewari is inconsistent with the 
first information ladged (Ex.15). To Crown 
all, Hafizuddin (P. W. No. 29), who is stated 
by the accused to be at the bottom of the 
case, has examined- himself as a witness, 
He is the sworn enemy of the petitioner. 
He had a market at Mustafabad, and a 
rival market was operfed.at Gopalpur by 
Mahendra Tewari and Bahadur Tewari, 
which led to a proceeding under s, 144 of 
the Cr. P. C., in which the petitioner play- 
ed an important part against Hafizuddin. 
Hafizuddin tries to connect Deodhari with 
the theft in his house of-which information 


(Ex. 30) was given by chowkidar Bahadur - 


Mian (P. W. No. 30). The chowkidar met 
him hefore’.going to the thana, He did 
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r nob disclose to the chowkidar ‘that -he had 
suspected Deodhari, and the -chowkidar 
stated in his first ‘information that the 
people chased the dacoits but nobody was 
identified. Had he suspected Deodhari, 
certainly the Sub-Inspector would have 
searched the house of Deodhari, but he 


admits that his (Deodhari’a) house was not — 


searched. 


This is the summary of the dociumen- 


tary evidence. The learned Sessions Judge 
after reviewing the first informations sum- 
med them up ‘thus : — 

“It would appear from what bas been 
said above that only in a few cases the 
| accused Deodhari was suspected during 
the course of investigation," . 

The few cases referred to by the learned 
Besins Judge have already been noticed, 
namely, Exs. 9 and 10, which rest upon 
the identification ofa danta of Deodhari 
- having been left behind in the course of 
‘commission of the offences. It has already 
been shown that the evidence is flimsy, 
pa‘ticularly when the danta affair was not 
mentioned in the first information nor was 
any suspicion expressed against the accus- 
* ed in the first informatian. 

Therefore, it may now be safely stated 


that in spite of the investigation regarding . 


the history of the accused, Deodhari from 


the year 1922 no tangible evidence of any- 
reasonable suspicion against, Deodhari has ` 


been.disclosed in any of the Gases. The 
ease, therefore, rests entirely ‘upon. the oral 
evidence in the case. 

: The prosécution examined 57 witnesses 
“ ‘including the Sub-Inspector Ganesh 
. ‘Narain Singh (P. W.No. 21) and two writer 
- Head Constables Ganga Singh and Moham- 
mad Nazeer (P. Ws. Nos. 22-and 23). These 
“witnesses did not come from the village of. 
the accused. The. petitioner 
_ examined 70 witnesses of his own village 
‘and of neighbouring villages. 

- . Of the 57 prosecution witnesses only three 
© or four seem to be zemindars, namely, P. 
Ws. Nos. 10, 20 and 29. P. W. No. 10 does 
not give hjs income. P. W. No. -20 of 
Ohitauli, which belongs. to Asharfi, is a 
President of Union No. 5 and pays revenue 
of Rs. 225 only.. He is a debtor of Asharfi; 
the enemy of the petitioner, to the extent 
of Rs. 700 under a zerpeshgi deed. He 
says that he did hot-see the accused Deo- 
dhari committing any theft. P. W. -No. 
29 is Hafizuddin another enemy of the 
petitioner. Py: Ws, Noe 2 and 47 are- Presi- 


pr 
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dents of Unions. -P. Ws. Nos. 28, 30, 55 
and 57 are chowkidars; P. W.No. 52 isa 


dafadar, P. W. No.21 is a Sub-Inspector 
of Police; P. Ws. Nos.- 22 and'23-are writer 


` Head Constables and P. Ws. No. 43 isa re- 


tired ‘Sub-Inspector. The remaining 42 
prosécution witnesses are cultivators, two 
of whom are also- shop-keepers and one a: 
trader. They do not give their income and 
do tot seem to know much about ` the 
petitioner. Out of the four chowkidars, 
witnesses Nos. 55 and 57 give evidence only 


i against Adit Singh, and not against ‘the’ 


petitioner. P. Ws. Nos. 28 ‘and 30 prove 
only the. first information and do not show 
any- personal knowledge.” 

Out- of the two Sub- Inspectors.P. W. No. 
43 isa retired Sub-Inspector and does not 
know theaccused by their names or faces: 
and does not know the persons who called’ 
the accused: thieves.” -The Sub-Inspector 
P. W. No, 21 has‘no- personal knowledge 
and gives a number of. cases in’ which he 
says that the accused Deodhari was sus: 
pected. Those cases have already been 
dealt with as not proving anything sub- 
stantial against the petitioner Deodhari.” 

Asharfi, the petitionér’s enemy, is the 
proprietor of Chitauli. . Hafizuddin ‘is the 
‘proprietor of Mustafaliad. Govardhan Sahu . 
of Govindpur lives in the milkiat of Asharfi 
as admitted by P. Wi. No: 15, and Hafizud- 
din is a resident of that village. P. Ws; 
Nos. 1; 3, 11 to 14 and 29 come from vil- 
lage Govindpur; P. Ws. Nos. 20, 21, 40, 41: 
and 42 from Chitauli, P.-Ws. Nos. 2 and 
‘16 from Damri “and they are tenants: of 
Asharfi the enemy of the petitioner; P. Ws. 
Nos. 6 to 8 and 10 and 17 from Mustafabad 
of which Hafizuddin isa malik and patti: 
dar. Their evidence is hearsay. P. W. No. 
15 comes from Sersan. 

P. W. No. 1 holds land under. Hafizud: 
din, the enemy of the-accused. He has no 
concern with the accused or his village and 
admits that he has no personal knowledge 
that the accused’are habitual thieves and 
associates, nor has he ever seen them: com: 
_Mitting any theft.. 

P. W. No. 2 is a tenant of Asharfi and 
has dispute with Dhao’ Kuer's daughter, 
a relation of the petitioner. He admits 
that - Ashari, another enemy of. the peti-+ 
‘tioner, is one of his maliks. He says that 
there was a burglary in his house about 
5 or 6 months ago; information was lodged 
at the -thana through -chowkidar. In that- 
information Deodhari is- not`namėd'as ah 


` 
he 
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_accused, or.as a suspect. His suspicion now 
against Deodhari in connéction with the 
theft ‘in his house is obviously due to his 
personal grudge with-the relation of Deo- 
dhari and to the inspiration from Asharfi, 
his malik and an admitted enemy of the 
petitioner. On the other hand, he admits 
that he has no concern with the petitioner 
or his village and is, therefore, not compe- 


tent to speak of the petitioner's character. > 


. P. W. No.3 of Gopalpur is also under.the 
‘ influence of Hafizuddin. His evidence, 
therefore, that in ‘the theft in the house 
of Hafizuddin he recognized the’ petitioner 
‘Deodhari by voice is suspicious, particu- 
larly when he says that he does not go to 
Deohari nordoes he talk withhim. The 
recognition by voice is not sufficient, and 
he is, therefore, not a competent witness, 

P. W. No. 4 is a hearsay witness and 


says that he had not seen the accused com-' 


mitting théft and had never told the Sub- 
Inspector of his suspicion against the ac- 
cused. : 

P. W. No. 5 says that he had not heard 
from anybody that Deodhari was a thief 
nor had he seen him committing any theft. 
He suspects him to be a thief'simply be- 
cause whenever the petitioner comes to his 
village there is some occurrence. 

P. W. No. 9 has ashop at Mustafabad of 
which Hafizuddin is a thicadar. He isa 
sub-tenent of Ali Hasan (P, W. No. 8). He 
also has not seen the accused committing 
any theft; His evidence is hearsay. 

P.W. No. 11 of Govindpur gives vague evi- 
ence, - P. W. No. 12'also of Govindpur ad- 
dmits himself to-be a bhaiband of Hafizuddin, 
His evidence that he recognized the petiti 
oner by his voice at the theft in the house of 
` Hafizuddin is unacceptable and is inspired 
by Hafizuddin. Similarly, P. W. No. 18 
gays that he calls Hafizuddin a brother-in- 
asmuch as he lives in the same village 
Govindpur. . f 

P. W. No. 15 has taken a house at Go- 
vindpur belonging to Govardhan Sahu who 
lives in the milkiat.of Asharfi. He gives the 
incredible story that a year ago he saw thé 
petitioner taking away a pair of shoes from 
a cobbler's shop, especially when he did 
not tell this to anyone. 

P. Ws. Nos. 18 and 19 speak of theft in 
the house ‘of P. W. No. 19 Sobrati. They 
are of Govindpur. P. W. No. 19is a tenant 
of Mahendra Tewari; whereas he says that 
he did not suspect anybody: of the theft 
in his house which took place only 3 or 4 
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days before he gave-evidence in the case: 
P. W. No. 18 says that-the petitioner was 
suspected, Their evidence is unacceptable. 
TP. W. No. 24 admits that Mathura Sahu 
is his zemindar. He gives a vague idea of 
the reputation of the accused and says 
that he did not’ previously state anything 
about the’ character of the accused. Le. 
goes so far as to admit that he has been 
“called by the dafudar and chawkidar to 
depose;that the accused are thieves ” 

The remaining witnesses that have not 
already been commented upon come from 
distant places and do not seem to say any-- 
thing specific against the petitioner. In 
fact; they do not seem to have any personal 
knowledge of the character of the accused. 
Their evidence does not prove the case of 
the prosecution. 

‘The oral evidence on behalf of the pro- 
secution is not satisfactory and is obvious- 
ly due to the combination of Hafizuddin 
and ‘Asharfi, the enemies of the petitioner, 
. Out of the 70 witnesses examined on 
‘behalf of the defence 30 are cultivators, 
namely, D. Ws. Nos. 14, 18, 21, 24, 25, 27, 
28, 29, 30 to 46, 49, 52, 55, 56, 58 and 59. 
Of these D. W. No. 18 is also a Pandit and 
29 a Vaidya, D. Ws. Nos, 47 and 54 are 
traders, having properties yielding a very 
large income besides lands in their own 
cultivation. They are very respectable and 
have ample opportunities of knowing the 
character ofthe petitioner. 

D. W. No. 1.—He is a zemindar and cul- 
tivator owning property with respect to 
which his name is entered as proprietor in 
register D of the Collectorate. He lives only 
ten bighas off the accused's house ancl goes to 
the accused Deodhari Pandey constantly. 
He (Deodhari) is said to be a priest and a 
literate man. 

D. W. No. 4 is a zemindar and cultivator 
having both zemindari interest and raiyati 
land, and pays Rs. 8 as chowkidari tax. 

D. W. No.5 is a zemindar and ex-Pre- 
sident of Union. His income is said to be 
Rs. 6,000 from zemindari, having 25 bighas 
as zerait. e à 

D. W: No. 6 is a zemindur with an income 
of Rs. 1,500. His zemindari is from the 
time of his ancestors, 

D. W. No. 7 isa zemindar having an in- 


_come of Rs. 3,000 a year, 


D. W. No. 8 is a zemindar having an 
income of Rs, 800 ayearand 50 bighas of 
zerait land.:He pays Rs. 5-8-0 ds chowkidari 


4 tas, . 


d 


“898 


a 


Ki 


; 
H 


D. Wi 
“with an yearly income of Rs, 500'and has 
"80 to 35 bighas of zerait land. 

D. W. No. 10 isa zemindar having an 
income of Rs. 1,000 a year and 150 bighas 
of zerait. He is the President of Union 
No. 2. He has also, lent’ out Rs. 3,000 to 
9,000. 

D. W. No. 11 is a E having an 
income of Rs, 500 a year and also zerait 


_ land. He pays Rs. 6 as chowkidari tax. 


: PAIN an income’ of Rs. .175 a year and 25 
“bighas of zerait, 
. D.W. No. 13'is -a zemindar -and cultiva- 
‘tor with an-income of Rs. 800, besides 80 
„or 90 bighas of zerait land. He also pays 


ên -5 chowkidart tax, 


D.W. No. 15 ig a emidar and cultivator 
„with an income of Rs. 400 a year and 45 
` bighas of- kasht. 

D. W. No. 16is a zemindar and cultiva- 


+, 4, tor: with, an income of Rs. 500 and 60 bighas 
D ae has lent Rs. 2,500 on zarpeshgi. 


No. 17 is a zemindar and cultiva- 


“+ ‘tor. with an income of Rs. 700 and 75 bighas 
gerait.and has a monetary transaction of. 
. Rs. -4,000 to Rs. 5,000. 


D. W. No. 19 is a zemindar and cultivator 


-- with an annual income of Rs. 3,000 and 150 


bighas zerait. 

D. W. No. 20 isa zemindar with an in- 
come of Rs. 400 and 24 bighas of zerait. 

D. W. No. 22 is a zemindar and cultivator 
with an income of Rs. 1,600 and consider- 
able zerait. 

D. W. No. 23 is a cultivator and zemindar 


with an income of Rs, 500 and has 30 bighas . 


of zerait. 

D. W: No. 26 is a zemindar and cultiva- 
tor and a mahajan. His annual income is 
Rs. 
gerait and 150 bighas of kasht. 

D. W. No. 48 is a zemindar and cultiva- 


. tor, having an annual income of Rs. 800 


and 60 bighas of land, Rs. 4,000 in zarpeshgi 
and Rs. 3,000 in mahajani. 

D. W. No. 50 is a cultivator and zemindar 
having a business of Rs. 5,000 and 50 bighas 
zemindari. * 


D. W. No. 5lisa cultivator and zemin- 


. dar with an annual income of Rs. 500. 
“D. W. No. 53 is a cultivator and zemin- - 


dar. 


“D. W. No. 57 is a cultivator and zemin- 
dar, having ‘an annual income of Rs. 8,000 
besides kasht. 
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1,400; besides he has 150 bighas of. 


‘Magistrate quoted above 
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D. W: No. 60isa cultivator and zemin- 
‘dar, having money-lending’ business of 
Rs. 10, 000 to Rs. 12,000. 

D. W. No. 6l isa zémindar: and kashtkar 
having an annual income of Rs. 509 and 25 
bighas of-zerait. 

D. W. No. 62is a NA and kasht- 
kar. 

- D. W. No. 64 isa zemindar and cultiva- 
tor. 


2. D. W. No. 65 is a zemindar and cultiva- . 
: D.W. No.12, i is a zemindar and cultivator 7 


tor. 
a W. No. 66 isa zemindar and cultiva- 
r, having an annual income of Rs. 1,000 


sand ‘70 bighas of zerait. 


D. W. No. 70 is a cultivator and zemin- - 


. dar. 


The -above is the summary of the evi- 
dence on behalf of the prosecution and de- 
fence. ` Dealing with this evidence the 


- Magistrate says as follows: — 


“ Accused Deodhari states that. Asharfi 
“Singh and Hafizuddin are at the bottom of 
.the case. The former he says bears him ill- 
will as he helped Mathura Sahu with- whom 
Asharfi was fighting a case regarding the 
possession of the village Chitauli andthe 
latter for helping his opponents Mahendra - 
Tewari and Bahadur Tewari with whom 
he had a dispute regarding a market in 
respect of which there had been a proceed- 
ing under s. 144 Or. P. O.” 

-" The plea of the accused is not at all 
tenable against the overwhelming evidence 
of specific instances which even ignoring 
the evidence of general repute is sufficient 
to prove the charge against them. The 
witnesses examined by “the defence do not 
at all go to rebut the evidence adduced 
by the Crown to prove the specific in- 
stances in which the accused have been 
suspected and there is no reason whatever 
to suppose that such evidence had been 
manufactured by the enemies of the ac- 
cused, The defence witnesses have come 
forward to give the accused good character 
but when cross-examined they say that they ` 
do not know what the accused do and 
where they go at night.” 

The above observation of the Magistrate 
is with respect to the case of petitioner 
Deodhari Pandey as well as Adit Singh © 
jointly tried with him. It is, therefore, 
vague and general and does hot purport 
to deal with the, special pleading of the 
petitioner set forth in the words of the 
Adit Singh 
dropped out when the petitioner's case was 
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-poses of the evidence as follows: — 

-“ Itis submitted that the witnesses come 
from about 12 different villages but none 
from Sisai and some ofthem are connected 
with Asharfi Sah. Itis in the evidence of 
Gaya Singh (D. W. No. 70). that Mathura 
and Asharfi are on bad terms in taking 
possession of a village aid he gave Rs. 10 
or Rs. 20 to accused Deodhari to help 
‘them in taking possession of the village 

-on behalf of Mathura’s widow. It is clear, 
therefore, that wherever force was necessary 
“Deodhari who is a pahalwan was engaged, 
It is also said that Hafizuddin had litiga- 

tion with Mahendra Tewari regarding a 
market and there was a s. 144, Cr. P.C., 
.case and Deodhari was 
Mahendra. It isin the evidence of D. W. 
No. 62 that Hafiz asked Deodhari not to 
disturb the mela and this was the cause of 
the quarrel. -P. W. .No. 2a President of 

“the Union, says that there was a burglary 

5. or 6 months ago and the accused was 
suspected. and that he is the leader of a 
gang of bad characters. He is not con- 
cerned with Hafizuddin who, it is said, is 


annoyed with the accused for taking the 


. side of Mathura and Mahendra. P. W. No. 
8-proves-a theft at the house of Noor 
Mohammad and Hafizuddin in which the 
accused was suspected. W. No. 12 
says that he heard the voice of the-accused 
after theft in the house-of Hafiz. D. W. No. 
14 corroborates him. .D. W. No. 15 says 
that people say’that the . accused is a 
thief. A year ago he saw.him taking away 
a pair of shoes from acobbler’s shop. It 
is in the evidence of. the witnesses from 
the neighbouring villages that Deodhari 
is athief. Itisin the evidence of some 
of them that, whenever Deodhari g6es to 
the village there is a theft. Some of the 


prosecution witnesses are zemindars, Pre- 


sidents of the Union, cultivators and shop- 
keepers and there isno adequate. ground 
for disbelieving their evidence.” | 
“ Regarding the absence of any witness 
-from village Sisai, it is submitted. by the 
< learned Public Prosecutor that Sheodhari 
Singh (D. W.. No. 65) malik of Sisai is a 
Bhuinhar. and a Receiver of stolen pro- 
perties and he-is helping the accused, 
. though this is denied by him, and it is 
for this reason that the defence witnesses, 
most of whom are petty Babhan zemindars— 
-70 witnesses in allof Sisai and neighbour- 
ing village Sisain, Chitauli; Dudhra, Chain- 
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engaged by ` 


“in favour of Deodhari. 
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‘pur Gore Kothi, Kursaul, Lodipur, Karan- 


pura, Barahiatola, Bewal, Pipra, Ajayan, 
Pokhra Lehaji, Serai, Mahammadpur Madar 
Kalan, Bagahin, Serain, Sikandarpur, 
Jagarnathpur,. Palezpur, Nainpura, Bangra, 
Parsnowli—have 
come to give evidence of good character 
to the accused. Only afew are cultivators 
and Brahmins and I do not consider their 
eviderice reliable. It is for this reason that 
the prosecution has not been able to ex- 


_ amine any witness from Sisai.” 


In the circumstances and in. view of the 
nature of evidence adduced on behalf of 
the prosecution I am satisfied that the 
charge against the accused has been estab- 
lished. The defence witnesses appear to 
have combined together to give a certifi- 
cate-of good character to the accused and 
are not reliable. In my opinion the charge 
has been brought home to the decused 
and the learned Deputy - Magistrate was 
right in ordering the appellant to execute 
a bond.” : 

The- learned Sessions Judge does not 
clearly -state that he accepts the contention 
of the Public Prosecutor that the malik of 
Sisai is a Receiver of stolen properties. He 


„refuses. to accept the evidence of the de- 


fence witnesses uponthe ground that only 
a few. of them are cultivators and Babhans 
and. that they have combined together to 
give a certificate of good character to the 
accused. It may perhaps be said that he 
impliedly accepted the Public Prosecutor's 
explanation that the malik of Sisai is a 
Receiver‘ of stolen properties and conse- 
quently the -witnesses of the petitioner's 
village as well as of the neighbouring vill- 
ages have come forward to give evidence 
No such suggestion 
seems to have been made before the Magis- 
trate, nor does the Magistrate find that the 
malik of Sisai was a Receiver of stolen 
properties. He discarded the defence wit- 
nesses upon the ground that “ they do not 
know what the accused do and where they 
go at night.”. The learned Sessions Judge 
does not refer to any evidence for his 
view that the malik of Sisaiis a Receiver 
of stolen properties, nor does he show that 
the said malik had any concern with the 
24 villages besides Sisai from where the 
defence witnesses come, The Police Officers 
examined in this case as witnesses Nos. 
21, 22 and 23 do not say that the malik of 
Sisai is a Receiver of stolen properties, ° 
The Sub-Inspector (P. W.. No, 21) mentiong 
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Ganraj Lohar.and Gopi.Lohar of Sisai, 
Mog Ahir of Chainpur, one or two Ahirs 
of Hariharpur and one Ahir of Afrad as 
the associates of Deodhari Pandey. He 
does not mention the name of Sheodhari 


Singh, malik of Sisai as an -associate or ` 


asa Receiver of stolen properties. I have 


read the evidence and I do not find any. 


witness stating that Sheodhari Singh was 
a Receiver of stolen properties and in fact 
as observed above. the Sessions Judge 
does not refer to any evidence on the point. 
In the second place, the witnesses are not 
from Sisai-alone, but are also from 24 
other neighbouring villages with which 
Sheodhari's connection has not been proved. 
Therefore, the evidence of these defence 
witnesses has not been disposed of by the 
Magistrate or the Sessions Judge and no 
‘reason has been given except the aforesaid 
one which appears to'be purely imaginary 
and not based upon any evidence, for dis- 
carding the evidence of 70. witnesses on 
-behalf of the accused coming from his own 
and the neighbouring villages. The-learn- 
ed Sessions Judge says that these witnesses 
are only “a few cultivators and Babhans” 
and assigns this as a reason for not accept- 
ing their evidence as against the witnesses 
of the prosecution whom he calls “ zemin- 
dars, Presidents of Unions, cultivators and 
shop-keepers.” The Magistrate does not 
go sofar and does not say that the defence 
witnesses are only a few cultivators and 
Babhans, In this also the learned Sessions 


' ` Judge's view is against the recor! as the. 


summary of the evidence already ‘given in 
this judgment will show. 

Most of the 
under the influence of Asharfi, Mathura and 
Hafizuddin. Therefore, the evidence on 
behalf of the prosecution is not independ- 
ent. The prosecution witnesses are mostly 
ordinary cultivators. They do not disclose 
their income or status and come from 
different villages having no concern with 
the accused or his village, whereas the 
witnesses for the defence have already 
been shown to be men of substance, their 
credit not having been shaken 
long cross- examination. The learned Ses-, 
sions Judge in comparing the witnesses 
for the prosecution with those of the defence 
has madea remark in the inverse order. 
When he says that the witnesses on behalf of 
the accused are only a few cultivators and 
‘Babhans he sayswhat would apply, upon the 
record, to the witnesses for the prosecution, 
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in the- 
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and when he says that the witnesses for... 
the prosecution are zemindars and Presi- 
dents of Unions, cultivators and shop- 
keepers, he says what would vir tually apply 
to the witnesses for the accused. There. 
are Presidents or Ex-Presidents of Unions. 
on behalf of both the parties. The learned. 
Magistrate has not differentiated the wit-; 
nesses of the prosecution and the defence on: 
the above ground stated by the learned 
Sessions Judge. He has not. acted upon: 
the evidence of the defence on the ground 
‘that the prosecution has proved specific. in- 
stances against the accused. Whereas the ° 
learned Magistrate is wrong in holding that 
specific instances against the accused 
Deodhari have been proved, the learned 
Sessions Judge is equally wrong in-re-. 
marking that the witnesses for the accused 
are mere cultivators and Babhans, where- 
as those for- the prosecution are respect- 
able witnesses. If the credibility of the 
witnesses depends upon their respectability 
status in life, the summary already 
givenin this judgment will show that the 


„witnesses for the defence are entitled to 


greater weight than those on behalf of the. 
prosecution. Those witnesses are from 25: 
villages, whereas the prosecution witnesses: 
come from only 12 villages. The witnesses 

for the defence come from the village where ` 
the accused lives as well as from the . 
neighbouring villages as admitted by the 
learned Sessions Judge, and those for the: 
prosecution come from 12 distant villages, 
They had, as already shown, no opportunity. . 
of knowing the life and character of the 

accused, whereas the witnesses for the 
defence have had ample opportunity of 
knowing the accused. Although they. may 
not be living with the accused in the night 
time, they live in close neighbourhood and. 
vicinity of the accused to know of his 
movements and character. The learned 
Sessions Judge has omitted to consider the 
evidence on behalf ofthe defence and has 
thus fallen into an irregularity which 
vitiates his decision. He has also either 
misread or misapprehended or has not at 
all read the evidence of the witnesses on 
the record or else he would not have fallen 
into the error of saying that the witnesses 
for the defence were only cultivators and 
Babhans and those on hehalf of the pro- 
secution were zemindars and Presidents, etc. 
There are 38 substantial zemindar: witnesses 
on behalf of the petitioner as against 3 or& . 
on behalfof the prosecutionof minor importe 
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. ance who do not disclose their incomeand are 


under the influence of Asharfi and Hafizud- 
din, the enemies of the .petitioner. The 
proportion of zemindar witnesses on behalf 
of the defence is enormously greater than 


< on behalf of the prosecution, I do not 


, 


think the learned Sessions Judge applied 


“his mind to the evidence on the record. He 
seems to have simply taken the points from 


the - decision of the Magistrate and to have 
amplified. them by his own imagination 
without having any recourse to the record. 
To the same indifference to evidence might 
be attributed histacit acceptance of the argu- 
ment of the Public Prosecutor that the wit- 
messes of the accused's village and of the 
neighbouring villages must not be believed, 
inasmuch as the malik of the accused's 
village Sisai is a Bhuinhar and Receiver of 
stolen properties. Except what may possibly 


have been contained in the Police diaries: 


and reports, which the Police Officer, refused 
to disclose in their evidence there is nothing 


in the evidence either of the Police or the’ 


witnesses to justify that Sheodhari Singh 
mailk of Sisai, isa Receiver of stolen pro- 
perties. There is nothing to show that he 
is the malik of all the 25 villages or 
has any concern with them. There is ab- 
solutely no specific instance of any theft 


‘having been committed by or of any theft 


or dacoity: or mischief in which the accused 
was seriously suspected in the. first in- 


formations or during the course .of the. 


investigation of the various cases’ referred 
to in. the first. information filed in, this 
case, the evidence of general reputation is of 
avery vague character unsupported by any 
reason. It is based only upon suspicion. 
Besides, such evidence comes from the 
unreliable quarters, and the enmity of the 
accused Deodhari with Asharfi, Mathura 
and Hafizuddin has been fully established 
which affords. ample reason for most of 
the witnesses who are under their influence, 
to have come forward to depose against 
the acetised Deodhari. 
Therefore, the decision of the Courts 
below, particularly of the learned Sessions 
Judge is vitiated by-his omission to con- 


“sider the evidence of the. defence and to 


have misread or misapprehended the evi- 
dence in the case. We are concerned with 
Deodhari alone and the evidence sofar as 
Deodhari is -concerned. We are’not con- 
cerned with the other accused Adit who 
was tried jointly with Deodhari. The 
Police and.. the prosecution witnesses; no 


te 
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evidence has not.established any association 
between Deodhari and Adit, residents of 
two different villages, to commit theft, ex- 
tortion or cheating. Under cl. (4) of s, 
117 two or more:persons may be jointly 
tried where they have been associated to- 
gether in the matter under inguiry. I, 
however, fail to find any credible informa- 
tion or evidence regarding the association 
of the two persons Deodhari and Adit. 
The joint trial in-this case probably pro- 
ceeded upon the Police report of the two 
accused being associates; yet the evidence- 
led in Court failed to substantiate any 
association, and at the trial where 17 first ` 
informations were put in anda number of 
‘witnesses examined’ no specific instance 
of both the accused being jointly concerned 
in any theft, robbery or extortion, mis- 
chief, ete., was established. It is, therefore, 
contended on behalf of the petitioner that 
the consideration of the evidence at one 
and the same time against both the ac- 
cused by the Court below has prejudiced 
the petitioner. J, however, do not 
rest my decision: upon this techni- 
cal ground alone, though I consider it 
to be a substantial one; I rest my deci- 
sion upon the more substantial ground of 
there being no independent evidence to 
prove the charge against the accused under 
s. 110, cls. (a), (d) and (f) and because the evi- 
dence given is vague, general and of hearsay 
character and not legally admissible for 
the purposes of proving a charge under 
s. 110, cls. (a), (d) and (f). The accused 
Deodhari is a cultivator of admittedly 8 
or 9 bighas of land and is a wrestler and 
adds to his income by wrestling. He is 
regarded by the co-villagers as well as 
those of the neighbouring villages as a 
man of good character and.his neighbours 
being men of substantial status in life do 
not suspect him to be a man of bad charac- 
ter and dangerous to the community. 
Nothing has been shown against these 
witnesses why their evidence should not 
be accepted. Upon their evidence it is 
impossible to hold thet the accused is by 
habit a robber, house-breaker or thief or 
he habitually commits mischief, extortion 
or cheating or is so desperate and danger- 
ous as to his -being rendered at large 
without -security would be- hazardous to 
the community, The evidence shows that he 


is somewhat meddlesome and has. identi- - 


fied himself with the local disputes and 


- fore, 
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has thus. become the enemy of Mathura, 
Asharfi and Hafizuddin. The learned Ses- 
sions Judge puts it thus: “It is, there- 
clear that wherever force was 
necessary Deodhari, who is a pahalwan 
was engaged.” The admitted enmity of 
these persons with the accused Deodhari 
has not been considered by the Courts 
below which accounts for the prosecution 


. witnesses having deposed against him, 


For all those reasons I would set aside 
tht order of the Courts below and cancel 
the order requiring Deodhari to give 


_ security for being of good character under 


.g. 118o0f the Cr. P. C. 


The evidence in thiscase is voluminous. 
The Courts below, particularly the learned 
Sessions Judge, dealt with it in 
a general and vague manner. Their judg- 


' ments did not afford much assistance to 


this Court and I had to scrutinize the whole 
evidence. Though I tried to go through. it 
carefully, I am not sure if on account of 


thereof I have not committed any slip or 
error, but the summary given by me is sub- 
stantially correct. . 

K; S. D. Order set aside. 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision’ No. 374 or 1924. ` 
September 29, 1924. 
Present:—Mr. Justice Mukerji. 
RAM PRASAD AND OTHERS—APPLICANTS 
VETSUS 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 110, 

scope of—Belonging to gang of dacoits—Accused, 
whether can be bound. 
' Section 110 of the Cr. P.O. does not provide for 
any person being called upon to furnish security on 
the ground that he is by habit a dacoit and belongs 
to a gang of dacoits. 


Criminal revision against an order of 
the Sessions Judge, Bareilly, dated the 20th 
May 1924. os ae? 

Mr. J. M+» Banerji, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—Four persons, Ram 
Prasad, Sheo Prasad, Bhairon Prasad and 
Naubat Singh, have come up before this 
Court with a petition in revision to revise 
an order calling upon them to furnish se- 
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curity to be of good behaviour -for ‘three. 
years under s. 110 of the Cr. P. O. 

- There seems to have been some amount of _ 
confusion in procedure in the Court below. 
By an order dated the 15th of March, 1924, 
a learned Magistrate called upon several 
persons, the four applicants and Mian Khan, 
Jwala Prasad and Nizam Shah, to show 


| cause why they should nót be bound over 


on the ground that they were “habitual 
dacoits-and belonged to the dangerous ` 
gang of Dhani and Ram Kishan dacoits.” 
After hearing the case the learned Magis- 
trate modified his notice and bound over 
two of the seven persons, viz., Jwala Prasad 
and Nizam Shah to furnish security for one 
-year only. He ordered that so far as the . 
five persons were concerned who-have been 
asked to furnish security for three years, 
the proceedings should be laid before the 
‘Sessions Judge. Apparently under some 
misapprehension an appeal was filed through 


ly, 4 am i it of a learned Vakil to the Sessions Judge on 
- the scribbling in the manuscript writing - 


behalf of all the seven persons, The learned 
Sessions Judge treated the. proceedings 
before him as one in appeal. By his order 
dated the 20th of May 1924-he cancelled 
the order as to bonds against Jwala Prasad 
and Nizam Shah and purported to dismiss 
the appeal of the remaining five persons. 

It is needless to say that it was for the 
learned Sessions Judge to have himself 
passed the order as to security -and there 
was no appeal on. behelf of the five persons 
mentioned which could-be dismissed. 

Several points have been taken and the 
point No. 2 is that the proceedings were’ 
illegal inasmuch as the notice called upon 
the applicants to furnish security on the 
ground that they belonged to-a gang of 
dacoits. 

On a reference tos. 110 of the Or. P. C., 
it will be found that it'does not provide 
for any person being called upon to furnish 
security on the.ground that he was by 
-abit a dacoit and belonged to a gang of 
dacoits. Itis not for the Courts to find; 
out the motive for the omission, but if it 
were necessary one could easily be found. 
Being a member of a gang of dacoits is. 
a definite offence defined and: punishable’ 
under the Indian Penal Code and it was 
for that reason that under the preventive 
sections, action could nost- be taken for 
having committed a specific offence. In 
this particular case seven persons were 
jointly tried for being members of a 
gang of dacoits. The charge’ was very 
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: definite that -they- not - only, belonged 


„~to a gang of dacoits, but they, belonged . | 


‘to a gang of which the ‘heads were two 
specific persons. Thus it was a- clear 
charge under s. 400 of the: Indian Penal 
Code against the applicants and Mian Khan. 
- It cannot be permitted that instead of the 
specific charge being tried in a Court of 
Session on a proper evidence. the appli- 
cants should be indirectly punished by 
proceedings under the preventive sections, 
although s. 110 does not apply to a case 
like this, | ; 
It has been urged that if a man can be 
called. upon to furnish security on the 
ground that he is by habit a robber, there is 
no reason why he should not be bound over 
on the ground that he is by habit a dacoit. 
I have really already answered this argu- 
ment. A man may be by habit a robber 
and so long as.he is not charged with a 


definite act of robbery, he may be bound: 


_ over under the preventive sections. But 
as soon asitis said that he along with 
four or more others habitually commits 
robbery, the man becomes at once a mem- 
ber of the gang of dacoits and thereby 


commits a definite and specific offence under 


the Indian Penal Code. In my opinion 
- 8. 110 deliberately omitted ‘dacoity’ out of 
its purview. - : 
‘In this view of the law it is not necessary 
-for' me to go into the merits of the case. . 
Mian Khan has not filed any application 
in revision, but there is no reason why he 
should continue to be bound over’ while 
_ the other four men should be set at liberty. 
I set aside the order of the Sub-Divisional 
Magistrate dated the 22nd of April 1924, 
the order of the Sessions Judge dated the 
20th of May 1924, so far as the latter affects 
the applicants and Mian Khan, quash the 
orders as to security being taken from the 
applicants and Mian Khan and order their 
release. : we oe 


. K. S.D, ` Order set aside, 


“ 


In ne PAVANUR ATHAMD. 
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~- MADRAS HIGH COURT. 

_CRIMINAL Revision Case No. 14 or 1924. 

(Criminau Revision Petition No. 14 oF 1924). 
a July 18, 1924. 
‘Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

In re PAVANUR ATHAMU. AND OTHERS— 
Accusep Nos. 1, 2, & 4 ro 29 —PETITIONERS. 
Penal Code (Act XLV of 1860), ss. 40, 149-—“Offence” 
in s. 149, meaning of—Reilways Act (IX of 1890), s. 
126, offence under, whether included—Malabar Martial 
Law Regulation (I of 1922), s. 7 (c), offence under, 


whether included—Criminal Procedure Code (Act V of 


1898), s. 489—Appeal, right of, failure to exercise— 
Revision, whether lies. ` 

A Criminal Statute has to be rigidly interpreted. 
Section 40, Penal Code, in terms implies that in 
s. 149 the word “offence” only covers offences punish- 
able under the Penal Code. Therefore, an offence 
under s. 126, Railways Act,.or s. 7 (c) of the Malabar 
Martial Law Regulation is notan ‘offence’ within the 
meaning of s. 149, Penal Code. [p. 284, col. L] 

` Aydroos v. Emperor, 72 Ind. Cas. 360; 17 L. W. 21; 
(1922) M. W. N. 800; (1923) A. I. R. (MJ) 187; 24 Cr. L. 


- J. 360, followed. 


‘Ordinarily the High Court will not permit a crimi- 
nal revision petition to be heard when the petitioner 
has had an opportunity of appealing and has not exer- 
cised it. But where the effect of non-interference 


.in revision would be to sustain a heavy sentence of 


imprisonment which cannot stand in law, the High 
Court will hear the case under the general powers 
of revision and if necessary interfere. [p. 283, col. 2; 
p. 284, col. 1.] 

Petition, under ss. 435 and 439 of the 
Gr. P. ©., 1898, and s. 107 of the Government 
of India Act, praying the High Court to 
revise the judgment of the Court of the 
Special Tribtinal, Malabar, Calicut, in Case 
No. 3 of 1921. 
` Mr. K. P. M. Menon, for the Petitioners 
Nos. 2 to 16; 18 to 23, and 27 to 38, 

Mr. V. L. Ethiraj, for the Publie Pro- 
secutor, for the Crown. 

ORDER.—This revision case has been 
presented very long after the conviction 
and a preliminary objection is taken that 
many of the petitioners had the right of 


. appeal and have not. chosen to exercise it 


within the time allowed by law. We have 
been asked in their cases to treat the cri- 
minal revision petition as an appeal but 
considering the length of time which has 
elapsed since the conviction in, October 1921, 
we are not prepared to do so, 

Ordinarily the Court will not permit a 
criminal revision ‘petition to be heard 
when the petitioner has had an opportunity 
of appealing and has not exercised it. But 
in the present case where the effect of not 
allowing the revision case in the case of- 


- those who might ‘have appealed and did 
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not, would be to sustain a sentence of 8 and 
and 10 years'imprisonment in their .cases, 
whereas for reasons to be given, we are of 
opinion that in most of these cases only the 
conviction under's. 143, Indian Penal Code, 
can stand in law under which the sentence 
was only 6 months’ rigorous imprisonment, 
we think it right to hear the case under our 
general powers of revision and if necessar 
to interfere. KANA 

The main question for decision is whe- 
ther an offence-under s. 126, Indian Rail- 
ways Act, or s. 7 (c), Martial Law Regula- 
tion is an ‘offence’ as that word is used in 

“sg. 149, Indian Penal Code. A Bench of this 
Court has already held [4ydroos v. Emperor 
(1)], that it is not. We have heard afurther 
argument from Mr. Ethiraj for the Public 
Prosecutor regarding the correctness of the 
decision. He urges that as the word “un- 
lawful assembly” in s. 141, Indian Penal 
Code, will cover an assembly whose common 
object is to commit an offence under s. 126, 
Indian Railways Act, (vide s. 40, Indian 

‘Penal Code). The same phrase in s. 149 
must import that offence into s. 149 also. 
But we consider that a criminal Statute 
has to be rigidly interpreted and that 
s. 40 in terms clearly implies that in 
s. 149 the word “offence” only covers oft- 
ences punishable under the Indian Penal 
Code, With the reasons for such a provision, 
we are not concerned. 

We, therefore, follow the above ruling. 
It will apply in these cases to all the peti- 
tioners except accused Nos. 2, 8, 9, 12, 35 
and 38 against whom there is specific evi- 


dence of acts under s. 126, Indian Railways ` 


Act, and Nos. 1, 18, and 25 said to be dead. 

In the case of all the petitioners ex- 

cept accused Nos. 1, 2, 8, 9, 12, 18, 25,35 and 

38, we cancel the conviction under s. 126, 

Indian Railways Act and s. 7 (c) of the Mar- 

tial Law Regulation, namely, in the case of 
* * , ak 


Accused Nos. 4 to 7, 10, 11, 13 to 17,19 to 
24, 26 to 34, 36, 37, and 39, that under 
s. 148, Indian Penal Code stands. The 
petition is dismissed as regards the case of 
accused Nos. 2, 8,9, 12, 35, and 38; these 
accused will go back to jail to serve out 
their sentences. The bail-bonds of the 
others will be cancelled as they have already 
served the sentences passed under s. 143, 
Indian Penal Code. 
V. N. V. 


<- Z.K. . g 
(1) 72 Ind. Cas. 360; 17 L, W, 21; (1922) M. W. N. 
800; (1923) A. I. Re (M) 187; 24°Or."L. J. 360. 


Order modified. 


GOKUL PRASAD Y, DEBI PRASAD. 


"W463; 17 M. L. T. 398; (1915) M 
L.T 0915) 


| [86 I. 0. 1925] . 


ALLAHABAD HIGH COURT. `` 
CRIMINAL REFERENCE No. 612 or 1924. 
November 11, 1924. 
Present:—Mr, Justice Mukerji. | 

GOKUL PRASAD AND ANOTHER— 
APPLICANTS ; 


versus 
DEBI PRASAD—Opposirx PARTY. 

Criminal Procedure Code (Act XVIII of 1923), ss 539, > 
56l1—Framing of charge—Revision—High Court, 
powers of. 

The High Court has ample jurisdiction to interfere 
in revision ab any stage of the case, provided the 
ease be a suitable one for interference. [p. 285, col. 1.] 

If a charge has been framed by a Magistrate when 
no charge should have been framed the High Court can, 
interfere under s. 561-A of the Cr. P. GO. [p. 285, 
cols. 1 & 2.] i 

In re Kuppusami Aiyar, 29 Ind. Cas. 109; 39 M, 561; 
28M_L. J. 505; 2 L. W. 463; 17 M. L. T, 398; (1915) 


M. W. N. 365; 16 Or. L. J. 477, Hari Charan Gorat 


v. Srish Chandra Sadhukhan, 7 Ind. Cas, 747; 380, 
68; 11 Cr, L. J. 525; 13 0. L. J. 43 and Queen- 
Empress v. Jagan Singh, A. W. N. (1892) 102, referred 
t 


O. r 

Reference made by the Second Additional 
Sessions Judge, Cawnpore, dated the 27th- 
September 1924. i 


Mr. G. P. Boys, for the Applicants. 
Mr. S. B. Johri, for the Opposite Party. 


JUDGMENT. —This is a Reference by 
the learned Additional Sessions Judge of 
Cawnpore, sitting at Fatehpur, recommend- 
ing that a certain order dated the 10th of 
August 1924 by which a Magistrate framed ` 
a charge under s. 437 of the Indian Penal 

Jode against Gokul Prasad and another 
may be set aside. : 

As already indicated, the case ‘is still 
pending in the Court of the Magistrate and 
a preliminary objection has been taken as 
to thejurisdiction ofthis Court to interfere 
at this stage. The learned Sessions Judge 
anticipated this objection and has referred 
totwo authorities, viz, In re Kuppusami 


Aiyar (1) and Hari Charan Goraiv. Srish 


Chandra Sadhukhan (2) as establishing 
the proposition that the High Court may 
interfere where its interferenceis necessary 
at any stage of the proceedings before a 
Magistrate. I have examined these authori- 
ties and I have also examined the Cr. P. 
©. -itself. Mr. Boys has also referred me to 
a case decided by Knox, J., and reported as 


(1) 29 Ind. Cas. 109; 39 M. 561; ape J. 5052C E 
. N. 365; 16 Gr. 


L. J. 417. 
(2) 7 Ind. Oas. 747; 38 O. 68; 11 Or. L, J. §25; 13 Qr, 
L. J. 43, 


[86 I. 0. 1925] 
.Queen-Empress v. Jagan Singh (8). - 

‘It appears tomethat both under s. 435 
ofthe Cr. P. C. and the newly added s. 561-A 
of the Code, this Court has ample jurisdic- 
tion to interfere, provided’ the case be a 
‘suitable one for interference. The point 
being rather important I will briefly state 
my reading of the Code, . Section 435 of 
the Or. P. C., enables the High Court to call 
for the record of.any proceeding before any 
inferior Criminal Court and to satisfy itself 
as to the “regularity of any proceeding.” 
There can be no doubt that the framing of 
a charge was a‘ proceeding. The ‘ques- 
tion is, if an inferior Court framed a 
charge, where no charge should have 
been framed, can it be said that the 
error committed by it was_not an ‘irregu- 
larity’ simply because the Court was 
authorised to frame a charge in hearing a 
case? The word ‘regularity’ has the same 
meaning as, the’ adjective ‘regular’ itself. 


The word ‘regular’ has got many meanings ° 


‘and one of these, is “Having all the essen- 
tial attributes, qualities or parts”, “normal” 
vide Murray's English Dictionary. There 
can be no doubt that if a charge 


is framed,- where nore ‘should have’ 


been framed; it may be said without any 
violence to the language of the Code, that 
the proceeding of the Magistrate is ‘irregu- 
lar’. If ithe proceeding be irregular, it 
follows that the High Court has power to 
interfere. It seems quite clear. to me that 
if the High Court has power to call fora 
record and to satisfy itself as to the regu- 
larity of any proceeding, it has also power 
‘to interfere where interference is called 
‘for. This view has all along been taken 
by all the High Courts, so faras I am 
aware. . This view.is supported by the two 
cages. quoted by the learned Sessions Judge. 
Uoming tos. 561-A, which -has been newly 
added, it has been stated as the law that 
the High Court may make such orders as 
are necessary to prevent abuse of the process 
of any Court or as are necessary to secure 
the ends of justice, Now, if it be the case 
that a charge has been framed by a Magis- 
trate, where no charge should have been 
framed, to allow the trial to proceed would 
amount to-allowing a mock trial to proceed, 
with the inevitable result: that- the trial 
‘would end in an acquittal. Even if the 


- Magistrate- convicts, the conviction coming- 


before the -High Court is bound to be 


e 


' quashed. If such be the case, there can 
“8) A, W.N. (1892) 102. í 
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‘may be sustained. 
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be no doubt that the High Court would be 
entitled to interfere under s. 561-A of the 
Or. P.C. | 

There being no doubt as to the jurisdic- 
tion ofthe Court, let ns examine the facts. 
The Magistrate by his order dated the 10th 
of August 1924 came to the conclusion that 
no charge of theft could be established 
against the accused persons before him. 
It appears that oneofthe accused persons 
is a zemindar and he has ordered that 
good many trees out of a grove should be 
cut down, Good many trees have been 
cut according to the finding ofthe Magis- 
trate in the course of no less than two 
months and in open day-light. It has been 
found by the Magistrate and it has been 
clearly shown by the learned Judge that 
possession was with the zemindar who had 
ordered the trees to be cut. In the cir- 
cumstances, the learned Magistrate came to 
the conclusion that he could not possibly 


‘frame a'charge under s. 379 of the Indian 


Penal Code against the accused persons. 
He distinctly says that there was no ‘dis- 


. honest’ motive in the cutting of the trees. 


According tothe definition in the Indian 
Penal: Code, a thing is said to he done 
dishonestly whenit is done with the in- 
tention of causing wrongful gain to one 
person or wrongful loss to another person, 
In spite of having come to this conclusion, 
the learned Magistrate is of opinion that 
the accused persons before him committed 
the offence of. mischief. Now, mischief in- 
volves an intention of causing wrongful 
loss to some person. If according to the 
finding of the learned Magistrate there 
was no’ dishonest intention and, therefore, 


(mo intention to cause wrongful loss, it is 


difficult to see how a charge under s. 427 
] In the circumstances 
to allow the case to proceed would be to 
allow a mock trial to proceed with no 
purpose. 

I accept the Reference of the learned Ses- 
sions Judge and order that the charge 
framed by thé learned Magistrate on the 
10th of August 1924 be quashed, that the 
entire proceedings before the learned Magis- 
trate ‘be quashed and the accused persons 
be discharged. 


` K. sD. Reference accepted, 


MADRAS ‘HIGH COURT. 
Rae Ravision Petition No. -575 
oF 1923. 

October 9, 1924, 
Present:—Mr. J ustice Krishnan. - 
.MURUGAPPA NAICKER— - 

PETITIONER . i 
Versus 
PUR RESPONDENT. 


Penal Code (Act XLV of 1860), s. 186—Civil Proce- 


dure Code (Act V of 1908), O. XXI, r. 97—Execution 
of decree-—Illegal warrant for delivery of possession— 
Obstruction, whether offence—Order directing pro- 
secution, legality of Criminal Procedure Code (Act V 
of 1898), s. 476. < 

Where obstruction is offered by a third person to 
delivery of possession by the amin in execution of a 
decree, the-proper course is forthe decree-holder to 
apply under O: XXI, r. 97, O. P.-O., for an order to 
remove the obstruction and to deliver possession of 
the, property. Where, however, instead of doing that 
the decree-holder applies for a second order for 


delivery of actual possession and later his Pleader- 
-asks only for symbolical delivery, but an order to the’ 


amin for actual delivery is erroneously drawn up, 
the warrant for delivery of eet possession must be 
held to be illegal. [p. 286, col 2,] 

In such a case, itis open to’ the third person ‘in 
possession of the 
decree, to obstruct the amin and such an obstruction - 
cannot be treated as an unlawful obstruction to the 
exercise of lawful authority by a public servant within 


the meaning of s. 186 of the Penal Code: [r 286, col. 


` 2; p. 287, col. 1.} 
Tn 


re Appaswamy I, “81 Ind. Cas: 51; 19 LW.. 


504; 46 M. L. J. 447; 34 M.-L. T. 95;-47 M. 442; (1924) 
A. E R. (M.) 555; 25 Or. L. J. 563, 'King-Emperor v. 
Gopalasamy, 25 M. 729; 1 Weir 57 and Gahar Maham- 


med: Sarkar v. Pittambar Das, 47 Ind. Cas, 868; 22 C. 


W, N. 814; 19 Or. L. J.-968, relied on. 


An order, therefore, . under s. 476, Or. P. O., direct-. - 
ing- the prosecution of the third person for an alleged.’ 


offence under s. 186, Penal Code, under the-above 
circumstances must be quashed. [p, 287; col. 1.) 


Petition, under s. 115 ‘of Act V: of 1908: 


and s.-107 of the- Government of India -Act, 
praying the High Court to revise: the pro- 
ceedings, dated the 19th May 1923, -of the 


Court of the District Munsif, Conjeevaram, - 


in O; S. No. 189 of 1922 on his ‘file. 


Messrs. Ti. R Ramachandra Iyer and 
S..R. Dikshit, for the Petitioner.. 

The: Public -Prosecutor, for the Respond- 
ent: - e 


JUDGMEN T.—This is an GEN 
to set aside an order passed by the District 
Ton of: Conjeevaram under s. -476, 

Jr, 
the petitioner before me under `s. 186 

„of the Indian Penal, Code. It 
by the District Munsif that the peti- 
tioner obstructed an amin of his Court 
inthe lawful discharge of his public fune- 


roperty and not bound by the- 


C., directing the prosecution ` of 


was held_ 
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tion by pulling him by the hand ‘when he ~ 


. went to deliver possession of a certain shop’ - 


to the decree-holder, in O. S. No. 189, 
of 1922, on the file of his Court. The amin, , 
no doubt, had a warrant for delivery 


of possession. of the shop. to the decree- ,, 
-holder and no doubt it may be, as the, 
Munsif says, that some obstruction was 

. offered to the amin in delivering possession , 
of the shop. That is a matter “which will 
have to be decided later if necessary ; but, 
for the purpose “of the present case, 1 will 
assume that such obstruction was offered - 
by the pétitioner before me. . 


The point taken before me is that in: 
doing so, ..he committed no offence whatso- ’ 
ever, as the amin wasnot acting in the lawful ` 
discharge of his duties inasmuch: as the’ 
warrant issued tothe amin was. an illegal - 
warrant. On a previous occasion an applica- 
tion-had been made- by -this very decree- ' 
holder to get delivery of -possession of -the 
shop in question and the-amin had gone 
. to the shop and there had been obstructed”: 
by this petitioner. .On that occasion “the ‘ 
amin reported that delivery’ was obstructed ` 
by. the’ petitioner and thereupon the Dis-’ 
trict Munsif had -rejected the application `- 
of the decree-holder. What the decree-- 
holder’ should have done on that was to’ 
have applied under O. XX1, r.: 97 for an’ 
order to remove’ the obstruction and to ` 
deliver possession “of the property, but. 
instead of doing that, she kept quiet -but. - 
subsequently applied after more than a` 
month had elapsed fora second order for 
delivery. : When ib was pointed-out-to her - 
that her previous application ‘failed because : 
obstruction: had been. offered by athird - 
‘party, that is, the petitioner, her (decree-'- 
holder’s) Vakil himself asked ‘that an order `> 
for symbolical delivery might be- given to”. 
him and that he did not-want‘an order for . 
express and actual delivery. When this”. 
was the decree-holder's request, the warrant’ 
“to ‘the amin to -déliver “actual possession =. 
seems ‘to have been drawn up erroneously. ~ 
The warrant was, therefore, illegal in- this i 
respect. ` 


Again, when the -warrant was taken out. í 
to be executed by the amin, it was per-_ 
fectly open to the petitioner, he being a. 
person in-.possession of the property an 
not bound by the decree, to have obstructed - `, 
the amin and such an obstruction could * 
not. be treated as an unlawful obstruction, , 


to the exercise of lawful cE, by. A 


[86 I. c. 1925]- 


public servant [see In re Appaswamy Mudaly 
(1), King-Emperor v. Gopalasamy (2) and 
Gahar Mahammed Sarkar v. Pitambar Das 


(8).] I, therefore, hold that no offence under- 


8. 186, Indian Penal Code, has been commit- 


ted. The order under s. 476, Cr. P. C., must, . 


therefore, be quashed. 
- Before parting with this caso, I must ob- 
serve that the way‘in which the District Mun- 
sif disposed of it seems to be very unsatis- 
factory. He seems to have hurried through 
the case without granting the reasonable 
adjournments asked for by the petitioner 
apparently because he wished to dispose’ of 
the case himself before he might be trans- 
ferred to some other place. It is said that 
he was then under orders of transfer, which 
were subsequently cancelled. An affidavit 
was filed before him by the petitioner and 
in the circumstances disclosed in that affi- 


davit he should have taken greater care. 


a ue disposal of this case than he really 
id. . l ` 
The revision petition is allowed and thè 
order under s. 476, Cr. P. C., is set aside. - 
. V. N. V. à | Petition allowed. 


Z. K. ; . | 
(1) 81 Ind. Cas. 51: 19 L. W. 504; 46 M. I. J. 447;- 
34 M. L. T. 95; 47 M. 442; (1924) A. I R. (M.) 555; 25°: 


Cr. L. J. 563. -> 
6 25 M. 729; 1 Weir 57. 


PS 47 Ind. Cas, 868; 22.0. W. N. 814;- 19 Or. L. J. 


BOMBAY HIGH COURT. 
ORIMINAL REVISIONAL APPLICATION 
No. .24 or 1923. 
_ February 1,°1923. 
Present: —Sir Norman Macleod, Kr., 
‘ Chief Justice, and Mr. Justice Crump. 
DEVENDRA. MARRAPPA: JINGOWDA 
—CoMPLAINANT—APPLICANT 


“YETSUS 
SHETTAPPA HOOLEPPA VENTA-* 
GATTI—Orronent, 

-Criminal Procedure Code (Act V of 1898), 3. 422— 
Criminal appéeal—Notice not sent to District Magis- 
trate—Irregularity—-Revision—High Court, whether 
will interfere. : 

The Trying Magistrate convicted ‘the accused and 
sentenced him to a fine. On -appeal the Sub-Divi- 
sional Magistrate reversed the conviction and acquit- 
ted the accused without sending any notice to the 


_ District Magistrate. The conplainant applied to the. 


High Court in revision : : 

Held, that the omission to send the notice to the 
District Magistrate . was no doubt an irregularity but 
fs no objection, had been yaised by him to the pro- 
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ceedings in thé Appellate Court, the High Court 
would not interfere. 


Emperor v. Shivlingappa Basappa, 73 Ind, Cas, 812; 
24 Bom. L. R. 1150; (1923) A. I. R. (B.) 74; 24 Or. L. 
J..700, referred to. 


Criminal revision from an order of the 
Sub-Divisional Magistrate, Belgaum, re- 
versing that of the Third Class Magistrate, 
Khanapur. f 

Mr. S: B. Jathar, for the Petitioner, 


_ SUDGMENT.—This is an application 
in revision made by the complainant against 
an- order of acquittal. The’ three accused 
were charged before the Third Class Magis- 
trate of Khandesh for -having committed 
offences under ss, 352 and 504, Indian Penal 
Code.. The Magistrate discharged the 


. accused Nos. 2 and 3, and after carefully 


considering the evidence convicted accused 
No. l under ss. 352- and 504, Indian Penal 
Code, and ordered him to pay a fine of 
Rs, 30. In appeal the Sub-Divisional Ma- 
gistrate reversed the conviction and ac- 
quitted the accused. We are told that no 
notice was sent by the Appellate Court to 
the District Magistrate as should have been 
done under s. 422, Or. P. C. This no doubt 
was an irregularity,.and had the District 
Magistrate moved in the matter, we should 
certainly have interfered, as was done by 
this Court in Emperor v. Shivlingappa Ba- 
sappa (l); but it is different matter when 
we are asked by the complainant to inter- 


` fere, and no objection has been raised by 


the District Magistrate to the proceedings 
of the Appellate Court. Therefore, we de- 
cline to pass any order on this application. 


"K. 3D. Order accordingly. 


(1) 73 Ind. Oas. 812; 24 Bom. L. R. 1150; (192 
R: B.) 74; 24 Or. L. J. 700, PERSAN 


one 


ALLAHABAD HIGH COURT, 
Criminal Revision No. 528 or 1924. 
December 2, 1924. 

.  Present:-—Mr. Justice Mukerji, 
_, AMERAJ SINGH—Appricant 


versus - 
_ . EMPEROR—Oprostrs-Parry, 
Criminal Procedure Code (Act V of 1898, as am- 
ended by Act XVIII of 1928), #' 195~'Sanction ` 
granted under old Act—Complaint not filed—Amend- 
ment óf Code, effect of--Complaint by Court, absence 


of, efectofi-. 7 
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The Cr. P. O.; 1898, ass amended by Act XVII 
of 1923, has not only done away with the 
rule of ‘granting permission to private persons 
to” prosecute, but has also stopped the application 
of the old procedure to cases in which sanction had 
already been granted before the coming into force 
of the amended Code but in which no complaint had 
actually been filed. [p. 288, col. 2.] 

Under the amended Or. P. G. want of a regular 
complaint by a public servant ora Court’ in respect 
of an offence referred to under’ s. 195 of the Code 
is fatal to a prosecution. [ibid.] 

_ Criminal revision from an order of the 
Sessions Judge, Azamgarh, dated the 29th 


May 1924. 


Mr, A. P. Bagchi, for ia Applicant, 

The Assistant Government Advocate, for 
the Crown. 

J UDGMENT.—This is an application 
in revision against the conviction of one 
Ameraj under s, 193, of the Indian Penal 
Code. He has been ordered to undergo 
18 months’ rigorous imprisonment and to 


pay a fine of Rs. 300. 


. 


Several points have been urged in revi- 
sion, but none of. them except one appears 
to carry any weight. The single point that 
does carry weight i is this. 

The applicant, on the 9th of November 
1922 made a statement on oath that a certain 


person bearing the name of Radhe Mohan. 


was his father’s- brother. This statement 
is supposed to be false, nay, it has been 
astablished clearly that this statement, was 
false. Sanction to.prosecute the applicant 
for having made this false statement was 
obtained onthe Ist of June 1923. The 
proceedings, however, were not started 
against the applicant till the 31st of October 
1922. In the meantime, Act XVIII of 1923 
had come into force on the Ist of Septem- 
ber 1923. The change that.was effected 
in s. 195, Cr. P. C. was this. The procedure 
of grant of sanction to private parties * to 
prosecute was abrogated. Instead, it was 
enacted that no Court should take cog- 
nizance of a certain class of offences except 
on the complaint in writing ofa public 
servant. It is contended, therefore, that a 
prosecution which was launched on the 318t 
of October. 1923 was launched in the teeth 
of the provision of s. 195, as came into force 
on the Ist of September 1923'and that, there- 
fore, the learned Magistrate had no jurisdic- 
tionto entertain the prosecution. 

It appears to me that this contention is 
perfectly correct and legitimate. The pre- 
vious law was that the Courts were debarred 
from taking cognizance of a certain class of 
offences except when a public servant ora 


AMERAJ SINGH b. BMPEROR. 


(861. 0. 1925] 
Court concerned themselves moved in the 
matter or permitted certain private parties 
to move the Court to take up the matter. 
The old law further provided that a private 
person to whom sanction to prosecute was 
granted ‘could flea complaint within six, 
months-of the grant of the sanction. . The 
new law not only did away with the rule of. 
granting permission to ‘private parties to’ 
prosecute but also did .not allow the old 
procedure to survive in those cases in which 
sanction had already been granted before 
coming into force of the amended (Code, 
The result was that the-law, as it was 
enacted: by s. 47 of Act XVIII of 1923 
applied with full force. By that law, as [have 
‘already’ stated, no Court is allowed to take 
cognizance of'any offence except on the 
complaint of a public servant or a Court. 
No such complaint in writing was produced’ 
before the learned Magistrate to enable him 
to take cognizance of thecase. The result 
is that the Court took cognizance of the 
case without any jurisdiction and the con- 
viction cannot stand. 

It is worth mentioning that under the 
unamended s. 537, want of a sanction or 
any irregularity in the matter of-a sanction 
or in a proceeding under s. 476°6f the Cr. P.. 
C. did not stand in the way of a conviction 
if it were otherwise sound. This provision 
was contained in cl. (b) of s. 537, before it 
was amended. This cl. (b) ‘does not any 
longer find its place in the new section. 
The inference is that want of a regular 
complaint by a public servant or a Court 
must þe fatal to a prosecution, 

I accept the application in revision, al- 
though with regret, and set aside the con- 
viction of the applicant under s. 193 of the 
Indian Penal Code. The sentence is also 
set aside. The fine, if paid, will be re- 
funded. The applicant ‘will be released 
` forthwith. 


Z. K. A pplication accepted. 


(86 1. d. 1995) 
“ PRIVY COUNCIL. 
APPEAL FROM THE Patna Hien Court. 

November 25, 1924, i 
Present :—Lord Dunedin, Lord 
Atkinson, Mr. Ameer Ali and Lord 
Salvesen. 

' Raja Maharaj Kumar SATYA 
NIRANJAN CHAKRAVARTI 
AND OTHERS—PLAINTIFFS—APPELLANTS 

versus ` 
RAM LAL KAVIRAJ AND OTHERS 


—RESPONDENTS. 

Construction of document--Common words of style, 
interpretation of—Deed of Putni settlement—Grant of 
mineral rights. 

Oommon words of style used in conveyances of any 
sort may be, ahd often are, words of surplusage, but 
when they are not words of surplusage, they must be 
aire proper effect of their own meaning. [p. 290, 
col, 2. . 

A deed of putni settlement of a village, which 
‘provides that “you (the lessee) will hold possession 
of all the lands appertaining thereto from a very long 
time, such as mal, khamar, hasil, patit, bil, jhil, khal, 
kandar, pahar and parbat, jalkar, falkar, the fruit- 
bearing and non-fruit-bearing trees and the Jungles 
and all rights and interests, appertaining to all such 
things, lying within the four boundaries and above 
and balow the surfaces, You will not be ousted from 


the zemindari,” includes a grant of mineral rights as” 


well. [p. 290, col. 1.) - ` : 

© {SemSle.—The case of Alli Quader Syed Hossein Ally 
y. Jogendra Narain Roy, 16 Ind. Cas. 441; 160. L. J. 7, 
has not been overruled by. Girdhari Singh v. Megh 
Lal Pandey, 42 Ind. Oes: 651; 22 M. L. T. 358; 15 A. L. 
J. 851; 33 M. L. J. 687; 3P.L. W. 169; -26 O. L. J. 584; 
(1917) M. W. N. 232; 22 O. W. N. 201; 7 L. W. 90; 26 
Bom. 'L. R. 64; 45 ©. 87; 44 I. A. 246] 

` Appeal from à judgment and decree 
of the Patna High Court. 


Messrs, Upjohn, A. M. Dunne and B. 
. Dube, for the Appellants. 

Messrs. De Gruyther and Brown, for the 
‘Respondents. 


. JUDGMENT. 


- Lord Dunedin.—The present action is 


as to-the right to the minerals in a Mauza 
at Sultanpur. The piaintifis are the zemin- 
dars of a zemindari within the bounds of 
which the’said mauza lies. The defendants 
are the putnidars and darputnidars of the 
' paid mauza. The defendants are working, 
and, as the High -Court have found—as 
to which finding no dispute has been rais- 
- ed before this Board—have worked ‘the 
mines -on a large scale since 1894, and to 
the knowledge of the plaintiffs since 1898.” 


The present -suit. was raised in 1916. 
The defendants rely upon three separate 
~ defences. First; ‘they say that being 


+ 
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putnidars they are in possession of all 
the zemindari rights, appertaining to 
the territory embraced in the putni 
lease, unless exception has been expressed, 

` and that no exception of minerals was 

“expressed. Secondly, they say that the 
putni leasé gives them the right to the 
minerals in express terms. Thirdly, they 
say that the suit is barred, either under 

“Art. 120 or Art. 144 of the Schedule to the 
Limitation Act. The learned Subordinate 
Judge decided all three questions against 
the defendants and gave decree. On ap- 
peal, the High Court of Patna affirmed the 
view of the. Subordinate Judge on the first 

< question, but reversed it onthe second. It 
is somewhat difficult to say whether they 
affirmed or reversed on the third; but, as 
“they were in favour of the defendants on 
the second, they dismissed the suit. 


On appeal to this Board, all these ques- 
tions have been argued at great length, 
and it has been urged that the first ques- 
tion is one of very general importance. 
-Their Lordships, however, think. that the 
case may be disposed of on the second and 
third questions. To take the third ques- 
tion first, the relief asked by the plaintiffs 
was at once possessory and declaratory; for, 
‘they, ask “that it should be declared that 
the plaintiffs are entitled to and are in 
possession of the underground rights of 
the said mauza." Their Lordships think 
that they are placedin this dilemma. The 
suit is admittedly raised more than 12 
years after the working of the minerals on 
a large scale, that is .to say, a proper 
working of.the field. It must be assumed 
‘for the purposes of this plea, that the 
plaintiffs are right on the first and second 
points. The working by the defendants 
was, therefore, working not under a lease 
but by a mere trespasser. If, therefore, 
-the suit is possessory, then it is barred 
under Art. 144 of Sch. I, for, more than 
“12 years have elapsed, since the possession 
. became adverse. If, on the -other hand, 
the suit is declaratory, it is barred’ under 
Art. 120; for, morethan six years have 
- elapsed, sinée the right to sue for the de- 
claration emerged. Further, their Lord- 
‘ships agree with the High Court on the 
second question. This depends on the 
document of title. It runs as follows: — 
Deep or PUTNI SETTLEMENT. ks 
“We let out to yôu. in mofussali pulni 
-gettlement the Mauza §ultanpur, as per 


t 


~ 
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boundaries given in the thakbasta papers, 
appertaining to Taraf Afzalpur and com- 
prised in our zemindari share, amounting 
to 4-annas in Tappa Kuntahit: Karaya, 
excluding the chakran jagir, debutier, 
brahmotar and other extra lands, etc., and 
the Katai Jungles included in Tikish (?) 
at an annual rental of Rs. 25 in Company’s 
coin and a premium of Rs, 45 in Company's 
coin: You will hold possession of all the 
lands appertaining thereto from a very 
long time, such as mal, khamar, hasil, 
-patit, bil, ghil, khal, kandar, pahar and 
~ parbat, jalkar, falkar, the fruit-bearing 
and non-fruit-bearing trees and the Jungles 
and all rights and interests, appertaining 
to all such things, lying within the four 
boundaries and above and below the sur- 
faces. You will not be ousted from the 
zemindari.” `- : 

There have been a series of cases before 
this Board in which their Lordships have 
held; in the case of leases of mokarrari and 
other. tenures, that, in order “to ‘pass 
minerals. to the lessee, express words must 
-be used. They are Tituram Mukerji v. 
Cohen (1), Hari Narayan Singh v. Sri Ram 
Chakravarti (2), Durga Prashad Singh v. 
Brojo Nath Bose (3), Sashi Bhushan Misra 
v. Jyoti Prashad Singh Deo (4), Girdhari 
Singh v. Megh Lal Pandey (5) and Raghunath 
Roy Marwari v. Raja óf Jheria (6). Both 
the Subordinate Judge and the Judges of 
the High Court have decided that these 
cases equally apply to putni tenures. With- 
out so deciding, this must be assumed 


(1) 33 ©. 203; 321. A. 185; 20, L. J. 408; 90. W- 
N. 1073; 15 M. L. J. 379; 7 Bom. L. R. 920; 3 A. L- 
J. 59; 8 Sar. P. ‘O. J. 908 (P. ©). 

(2) 6 Ind. Cas, 785; 37 0. 723; 37 L A. 136; 14 C. W. 
N. 746; 11 ©. L. J. 653; 7 A. L. J. 633; 20 M. L. J. 569: 
12 Bom. L. R. 495; 8 M. L. T. 51; (1910) M. W. N, 309 
(P. ©). i 


) ee, 
(3) 15 Ind. Cas. 219; 39 O. 696; 39 I. A. 133; 16 C. 


W. N. 482; (1912) M. W. N. 425; 11 M. L. T. 337; 9 A. 
L. J. 462; 15 O. L. 461; 14-Bom. L. R. 4457 23 M. 
J. 26 (P. 0). ; 

(4) 40.Ind. Cas. 139; 44,0. 585; 44 I. A. 46; 1 P. 
MW. 361; 21 ©. W. N. 317; 15 A. L. J. 209; 32 M. D. 
245; (1917) M. W. N. 226; 25 ©. L. J. 265; 21 M. L. 
303: 19 Bom. L. R. 416; 6 L. W. 2 (P. C). 

(5) 42 Ind. Cas. 651; 45 O. 87; 441. A. 246; 7 L. W, 
90; 3 P.D. W. 169; 26 0. L.J 584; 22 O. W.N. 201; 29 
M. L. T. 358; 33 M. L. J. 687; 15 A. L. 851; (1917) 


L. 
L. 
d. 
T. 


M. W. N. 232; 20 Bom. L. R. 64 : 
(6) 50 Ind. Cas. 849; 47 C, 95; 461. A. 

. J. 597; 36 M. L. J. 660; 23 C. W. N. 914; 
76; 30 C. L. J. 160, 21 Bom. L. R. 805; 1 

1U.P. L. R. (P. O.) 43. 
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‘set aside. 


[86 I. O. 1925] 


for the purpose of deciding the second 
question. The Subordinate Judge though 
that such words as “adha” “urdha”™ 
“ hadud mahdud” were mere words of 
style, commonly used by writers of deeds, 
without a proper understanding of their 
meaning, and, therefore; refused to give. 
any effect to them. This seems a mis- 
taken view. Common words of style used | 
in conveyances of any sort may be, and 
often are, words of surplusage, but when 
they are not words of. surplusage, they 
must be given the proper effect, of their 
own meaning. This view was taken by 
the High Court. They thought- that, look- 
ing to the anxious expression of the gene- 
rality of the grant as evidenced by the 
long category ‘of things conveyed, the 
words “adha” and “urdha” made it 
plain that there was every intention to cen- 
vey all below the surface, as well as all on 
it or above it. With this view their Lord- 
ships agree. i i : 


Two more contentions of the appellants 
must, however, be stated in order to be 
Their Counsel argued that s. 
108 (o) of the Transfer of Property Act 
settled the question. Their Lordships 
consider this an impossible contention. The 
meaning of the section is clear enough. It 
is obviously dealing with the ordinary 
tights of a lessee in an ordinary lease, but 
it would be nothing less thar‘ an absurdity 
to hold that its terms- cut down the right 
to work a mineral field expressly convey- 
ed. Even if the words “with leave to 
work” -were added, the words of the sec- 
tion, if taken literally and as of universal 
application, would prevail, because an Act 
of the Legislature must prevail against pri- 
vate action. They further argued . that a 
right to the minerals does not infer a 
right to work. It is -a general principle 
of all grants quando conceditur id etiam 
aliquid conceditur sine quo res ipsa non esse, 
potest, This is always true, between 
grantor and grantee; but it does not 
necessarily apply as against third parties. 
If the grantor has granted the surface to 
A and the minerals to B, it may well be 
that the mere grant of the’ minerals will 
not include a right to bring down or 
otherwise injure the surface in the process 
of winning the minerals, But here there 
is no question of that sort. The grantee 


-of the minerals is also the grantee of the 


surface, Their Lordships have, therefore 


Ng, 
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no hesitation in saying that this grant of 
the minerals, in a question with the grant- 
or, which is the only question here, in- 
cludes the right to work. Such being 
their Lordships’ views, which directly lead 
to an aflirmance of the judgment of the 
High Court, they would, in ordinary cir- 
cumstances, have said no more, as to the 
first and general- question . of - whether’ a 
` putni tenure, without more said, transfers; 
as has been contended by the respondents, 
all the rights of the zemindari, including 
the right to the minerals. 

There is admittedly conflicting authority 
on the point; but the learned Subordinate 
Judge, and also the Judges of the High 
Court, ‘considered that the authorities in 
favour of the puinidar were overruled by 
the decisions of the Board, in the series of 
cases’ mentioned above. Their. Lordships 
cannot agree with that view. Tituram 
Mukerji v. Cohen (1) was the case of a 
maintenance grant. ` This was held not to 
' include minerals. Hari Narayan Singh v. 
Sri Ram Chakravarti. (2) was debutter 
tenure. Durga Prashad Singh v. Brojo Nath 
Bose (3) was the case of lease held as the ap- 
panage to the office of Digwar. 
shan Misra v. Jyoti Prashad, Singh Deo (4) 
was the case of a Brahmottar tenure, which 
means that that was a grant to Brahmins 
for their -support. Girdhari Singh v. 
Megh Lal Pandey (5) was an ordinary 
. mokararrt. lease. Raghunath Roy Marwari 
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does not necessarily carry with it the result 
that the lessee has all zemindari rights. 
His Lordship was dealing with a conten- 
tion: founded on meokarrari leases. The 
passing of a mokarrari lease does not, says he, 
have the effect -that all the rights of a 
zemindar go with it, but his Lordship did 
not mean tosay-and did not say “because 
a _ permanent lease does not entail that 


effect, therefore, inasmuch as a putni lease 


is a permanent lease, it does not entail that 
effect.”. That question was not before him 
and was not decided. Their Lordships do not 
décide it now, as itis not necessary for the 
judgment; nor do they wish to express any 
‘opinion on the matter save one, viz., that 
they do not agree with’ the dictum of the 
High Court which says that the judgment 
of Prinsep and Hill, JJ., in the case of Alli 
Quader Syed Hossein Aly v. Jogendra Nar- 
ain Roy (7) has been overruled by the deci- 
sion Of this Board above cited. That deci- 
sion is in conflict with the decisions of other 
Courts in India, and whether it or those 
other decisions are right must remain for 
settlement on another occasion. 

` Their Lordships will humbly advise His 
Majesty to dismiss the appeal with costs. 


K. S.D. | Appeal dismissed, 
Solicitor for the Appellants.—Mr. H.Polak. 
Solicitors for the Respondents.—Messrs, 


„Pugh & Co. 


JM) 16 Ind. Cas. 441; 16 O. L, J.T. 


-v. Raja of Jheria (6) was again a case of ., 


brahmottar -tenure. Not one of these 
was the tenure of a putni taluk in the 
hands of a putnidar. In their opinion 
the question, so far as direct 
sions of this Board are concerned, is still 
open, It really turns on what is the true 
nature of a putni tenure. Their Lordships 


deci- 


_ think that the learned Judges have been: 


misled by a wrong view of expressions used 
by Lord Shaw in Girdhari Singh v. Megh 
Lal Pandey (5), when quoting the judgment 
of Lord Buckmaster. His Lordship 
says:— 7 a ` oe a 

_ “The decisions establish that when -a 
grant is made by-a zemindar of a tenure. 
at a fixed rent, although the tenure may be 
permanent, heritable and transferable, 
‘minerals. willnot be held to have formed 
part of the grant, in the absence of express 
evidence to that effect.” | : 
` But that only. means that the mere fact 
of a lease being permanent, transferablé 
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MADRAS HIGH COURT. 
Seconp CIVIL APPEAL No. 602 oF 1922. 
September 13, 1924. 
Present:—Mr. Justice Devadoss. 
SUNDARAPPIER—PtaIntIFF 

: —APPELLANT 
i versus 
Sri La Sri Kasi Vasi CHOKKA~ 
LINGA THAMBIRAN AVIERGAL— 
DEFENDANT— RESPONDENT. 
Hindu Law—Religious endowment—Head of muth 
—Debt incurred for purchase of touse—Necessity —~ 
“Personal assets” of muttadhipathi, what are, 


-The-liead of a‘mutt is not entitled to incur a debt 
for the purpose of buying a house for being used 
_ 888 granary ina village where all. the lands in the 

“village belonging’ to the mutt are in the hands of 
‘lessees. and there is no pressing’ necessity for a 
«granary. - [p. 292, col. 2.] 

In a suit to recover a debt so incurred Sgainst a 
successor in the headship of the mutt, no decree can 
“be given against the properties of the mutt. [ibid.]. 


-Nor can a decree be given against the personal 
assats of the late head of the mutt in the hands of 
his successor, where there is no allegation.or evidence 
‘that the late head had, out of the savings, kept some- 
thing for himself which could’ be-called ‘ ‘personal 
assets.” [p. 292, col. 2; p. 293, col. 1.] 

‘Lakshmindra Thirtha Swamiar v. Vibhudapriy ya 
Thirthaswamiar, 72 Ind. Cas. 109; 44 M. L. J. 187; 
17 L..W. 274; (1923) A. L R. M.) 288, distingu- 
‘ished. 

Second ` appeal against a -decree of.the 
‘Court of the Subordinate Judge, Kumba- 
konam, in. Appeal Suit No., 92 of 1921, 
preferred against that of the “Court of the 
-~ ‘District Munsif, Kumbakonam, in O. 

An a of 1920, 

C. A. Seshagiri ‘for the 
Appellant 
Sankar anar ayana, for the Respond- 


“SUDGMENT,—The. point argued in 
this second appeal -is that the debt was 
incurred for a purpose which ‘could bind 
the mutt and. that, therefore, the Ist de- 
` fendant is liable to pay the plaint debt. 
The Subordinale Judge held that the 
debt was incurred by the predecessor-in- 
office of the lst defendant and, the debt 
was incurred for a purpose which could 
not bind the mutt properties in the hands 
of the Ist defendant- The contention of 
Mr. Seshagiri Sastri is that there was’ no 
granary inthe village where the mutt has 
about sixteen velies of land, that a granary 
was necessary for the.purpose of storing 
paddy and that, therefore; the purchase of 
a house in the, village by the Thambiran 
who was then the head of the mutt was an 
_act of a.prudent manager. It is. in evi- 
dence that -there was some manikats in 
sudra and paraya quarters; ‘but ‘it is 
suggested that a granary in that locality 
would, not: be a suitable residence for a 
But the. question. is not 


Sastriar, 


Brahmin agent. 


what is suitable to the agent, but what is . 


necessary for the . purpose of managing the 
properties of the mutt efficiently. If a 
granary :was necessary for the purpose 
of storing paddy in that place,-then it 
“might be considered whether it was a 
| “prudent act “of management to. build 
one. in that. place. Mr, - Sankaranarayana 


SUNDARAPPIER V. CHOKKALINGA THAMBIRAN AVERGAL, _ . 


‘of lessees. 


‘Mr, Seshagiri Sastri’s contention A 
all the savings including the income and . 


-ant’s hands, | 
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who appears "Tor the respondent draws 
my attention to .the fact that the lands 
in this village were ‘leased to the ten- 
ants and that the tenants were in pos- 
session of the lands and that there was 
no necessity at all for the mutt to have a 
granary. There were manikats, or house 


- sites -in the village and if the mutt wantéd - 


to havea granary,.one could have been 
built on one of the „sites and there was 
not much wisdom in buying a dwelling 
house for the purpose. In these circum- 


'. stances I do not think that: the borrowing 


of money for the purpose of buying a house 
in the- village was for a purpose which 
could bind the institution. 4 
It. is also in evidence that there was 
another house in the village.’ [t seems’ to ` 
have ‘been purchased subsequent to the 
purchase of the house for which the plaint , 
debt was incurred. Ifit was purchased by 
the previous Thambiran, it only shows that 
the purchase of more than one house cannot 
be considered to have been the ‘act: of a 
prudent manager... The head of an institu- 
tion like this has no right to incur a debt 
for the purpose of buying a house which 
may be usedas a granary. At that time there’ 
‘was-no pressing necessity for a granary, 
seeing that all the lands were -in the hands ` 
I think in the circumstances the 
Subordinate Judge has come to the right 


> conclusion that the.debt was not-incurred 
for a purpose which could bind-the mutt. 


‘The låt defendant is willing that the 
plaintiff. should proceed against’. -the house 


‘that was purchased with the money borrow- 
ed from him. But he wants also to proceed 
‘against the assets of the deceased Thambir an 


in his hands. 

It would be difficult to postulate. what 
the assets of the deceased Thambiran are.. 
is that 


the outstandings ‘will be the personal 


‘assets ‘of the deceased Thambiran. In 


support of this contention he relied upon 


‘a recent decision of this Court’ in Laksh- ' 


mindra-Thirtha Swamiar v. Vibhudapriya 
Thirthaswamiar (1). In that case a decree 
was given against'the personal assets, if 
any, of the late Sirur Swami in the defend- 
There is an observation by Mr, 
Justice Ramesam at the close of his judg- 


iment, wherein he indicates what would be 
T assets in the hands of the successor which - 


)-72 Ind, Cas, 109; 44 M. L. J, 187; 17 L. W, 274; ` 
a% AVL Re (M) 28 


of 


[$6 I, Ġ. 1925]: . 


included the savings or investments of the © 
late Sirur . Swami which have not been: 


included in the mutt property. In “this 
case the plaintiff did not allege that the 
Ist. defendant was’ in possession ofany 
assets of the deceased. He 
decree for the full amount against the lst 
defendant. Itis suggested thatthe mutt 


has considerable incpme and that the whole. 


of that income could not have been spent 
for the purpose of the mutt. If itis true 
that the mutt had considerable income. 
‘and that the whole of that income was not 
necessary for meeting the legitimate de- 
mands of the mutt, it is difficult to see 
why a sum of Rs, 600 and odd should 
have been borrowed for the purpose of. 
buying a house. If the late Thambiraii had 
a large income and he was able.to leave 
‘a surplus which could ‘be called his per- 
sonal assets, I fail to see why. the plaintiff 
did not collect the amount during the pre- 
vious Thambiran’s lifetime. 


the pro-note was executed.on 5th December 
1917. The previous: Thambiran died on 
Chitrai (April-May) 1919. The suit was 
‘filed in December 1920, The Thambiran 
evidently lived for nearly one-and-a half 
years after the execution of the pro-note; 
and it is -very strange that the plaintiff did 
not take .the  trouble.of collecting the 
amount from the Thambiran. I do not 
‘think it would be right, in the circum- 
stances, 

ersonal assets of the late Thambiran, 
because that would only lead to further 
‘complication. If the plaintiff is able to show 
that the late Thambiran has out of the 
savings kept something for himself which 
- could be called the personal assets, no 
doubt, he would -be entitled to proceed 
against them. But in the absence of any 
evidence on that point and in the absence 
of a specific allegation as to that, I do not 
think it would be right to give a decree 
generally against the personal assets of 
the late Thambiran-in the hands of the 
Ist defendant. It would naturally lead, 
as Mr. Sankaranarayana suggests, to the 
plaintiff's attaching the crops on the land 
or the income of the’ property as the 
assets of the late Thambiran. I do not 


“think the Court should encourage any such . 


thing in a matter like ‘this. I think the 
plaintiff is not entitled to have a decree’ 


against the asséts of the late Thambiran~ t 
- - phe mere fact that the plaintiff made another attempt 


‘in the hands ofthe defendants, 
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wanted a. 


The sale of. 
the house was on 5th December 1917 and. 


to give a decree against the - 
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But inasmuch as the Ist defendant has 
no objection te the plaintiff's proceedings 
against ‘the house sold by the plaintiff 
himself to the mutt, he will be entitled to 
proceed ‘against it for realising his debt. - 

It has been, suggested that some of the 
treeg-have been cut by the Thambiran. 
There is no specific evidence about it. 
The evidence on plaintiffs side is not at 
all satisfactory and there is a denial on the 
side of the defendants that any trees were 
cut. I ‘do not think it can be said that 
the value of the house has been in any 
way decreased by any act of vandalism on 
the part’of. the Ist defendant or his pre- 
decessor, the ‘deceased Thambiran. That 
being so, I think the decree of the Subor- 
dinate, Judge is correct. . 

The second appeal fails and is dismissed 
with costs. : 

‘Seeing that the defendant is willing to 
hand over the house to the plaintiff and 
the plaintiff is willing to take the house 
in full satisfaction of the decree, I order 
that the defendant do deliver the house to 
the plaintiff on or before the lst December 
1924, and the plaintiff will enter up satis- 
faction of the decree. 

V.N. V. i 

Z. K. 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Civiz Revision No. 127 or 1924. 
November 24, 1924. 

Present :—Mr. Justice Daniels. 

Dr. BANWARI LAL—PLAINTIFF 
—APPLICANT 
VErTSUS 
MUNICIPAL BOARD or CAWNPORE 
—DEFENDANT— OPPOSITE PARTY. 

U. P. Municipalities Act (IT of 1916), s. 826 (8) 
—Claim for. arrears of pay rejected by Municipality 
—Subsequent demand and denial—-Limitation, when 

begins to run. : 3 

In a'suit for arrears of pay alleged to be due from the 
defendant Municipality, it appeared that the plaintiff's 
service ceased on the 18th November 1922 and on the 


- 3lst January 1923 the Chairman of the Municipal 


Board sent him an official reply for his notice declin- 
ing to entertain any of the items claimed by him. 
Subsequently the plaintiff sent some further letters to 
the Municipal Board reiterating his demands and. 
they replied saying that nothing was due to the plaint- ° 


Held, that when once limitation had begun to run 
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‘to get the Municipal Board to alter their decision 
could not have the effect of stopping it or giving it 
a fresh period, and the -plaintiff's suit having been 
brought beyond the six months’ limitation provided 
-by s. 326 (3) of the U. P. Municipalities Act was 
barred by time. [p. 204, cols. 1 & 2.] : 

Civil revision from an order 
Judge, Small Cause Court, Cawnpore, 
dated the 16th February 1924. 


_ Mr. N, P. Asthana, for the Applicant. 
Mr. Shiva Prasad Sinha, for Dr. K.N. 
Katju, for the Opposite Party. 


JUDGMENT.—This application aris- 
es out of a claim by the applicant who 
was atone time employed by the Munici- 
pal Board of Cawnpore for certain arrears 
of pay to which he says he was entitl- 
ed. Thesuit has been dismissed by the 
Small Cause Court on the ground that it 
was beyond the period of six months’ limi- 
tation provided by s. 326 (8) of the U. P. 
Municipalities Act. It is not now contend- 
ed that that section does not apply, and 
the -section has been applied 
similar case in Abdul Wahid v. Municipal 
‘Board Allahabad (1). The contention press- 
ed before me is that the cause of action 
‘really arose on 14th May 1923 which was 
within limitation, the suit having been 
originally filed on 13th October 1923 
though it was returned for presentation, 
and subsequently presented, ‘to the proper 
Court on a later date. The date when the 
plaintiff's service ceased was 18th Novem- 
ber 1922 and this was given ashis cause 
-of action inthe plaint as originally fram- 
ed.. On 23rd January 1923 he actually 
gave to the Municipal Board the notice re- 
quired by s. 326 (1) so that he himself 
treated his cause of action as complete on 
that date. On 3lst January 1923 the 
Chairman of the Municipal Board~ sent 
him officially a reply dealing with each 
of the items claimed by him and declining 
to entertain any of them. This is the date 
with reference to which the Court below 
finds ‘that at any rate the plaintiff's cause 
of action was complete on that date. 
What appears to have happened subsequ- 
ently was that the plaintiff sent some fur- 
ther letters to the Municipal Board reiter- 
ating his demands and they replied to 
him in a letter which ison the file, stating 
that the records had been consulted and it 
. was found that everything that was due 
to him had béen paid and-nothing further 

a) 71 Ind. Cas. 1032; 21 A. L. J. 161; 90. & A. L. R. 
(A) 327; (1923) A. I, R. (AJ) 267, ana 


BANATHOOR KRISHNAN V. KUNKAN NART, 


of the 


in a. 


mortgage. 


[86 I. 0. 1925] 


was due. It is impossible to treat this 
letter as: giving a fresh cause of action. 
When once limitation had begun to run’ 
the mere fact that the plaintiff made 
another attempt to get the Municipal 
Board to alter their decision would not 
have the effect of stopping it or giving 
it a fresh period. The revision fails and 
it is hereby dismissed with costs. 
K. S. D. evision dismissed. 


MADRAS HIGH COURT., 

Srconp CIVIL APPEAL No. 433 or 1922. 

September 12, 1924. _ 
Present:—Mr. Justice Madhavan Nair. 
BANATHOOR KRISHNAN NAMBU- 

DRIPAD-—PLAINTIFE—APPELLANT 

; oe Versus 

KUNKAN NAIR— DEFENDANT— 
© RESPONDENT. 

Landlord and tenant—Karumkozhu tenure in 
Malabar—Mortgage by tenant—Forfeiture--Waiver— 
Reċeipt of rent. 

Land held on karamkozhu tenure in Malabar is not 
liable to forfeiture on an alienation by the tenant. 
[p. 295, col. 1.] : . 

Zamorin Raja Avergal of Calicut v, Unikat Kar- - 
navan Samu Nair, 55 Ind. Cas. 380; 33 M. L. J. 275 at 
p. 278; 27 M. L. T. 111; 15 L. W. 164, and Ayyakutti v. 
Krishna Patter, 65 Ind. Cas. 942; 45 M. 394; (1922) M.. 
W. N. 192; 43 M. 1; 15 L. W. 650; 31 M. L. T. 1; (1922) 
A. L R. (ML) 274, relied on. - te 

Achutha Menon v. Sankaran Nair, 12 Ind. Cas. 1007; 
36 M. 380; 22 M. L. J. 118; 10 M. L. T. 521; (1911) 2 
M. W. N. 529, held overruled. 

Receipt of rent by the landlord after a forfeiture 
has been. incurred, operates as a waiver of the forfei- 
ture, [ibid.] rae 

Second appeal against a decree of the: 
Court of the Subordinate Judge, Telli- 
cherry, in A. S. No, 20 of 1921, preferred 
against that of the Court of the Additional 
District Munsif, Badagara, in O. S. No. 52 
of 1919. , | 

Mr. K. P. Ramakrishna Iyer, for the 
Appellant. 

Mr. V. P. Karunakaram Nambiar, for 
the Respondent. 


JUDGMENT.— Plaintiff is the appel- 
lant.. The suit was for possession of pro- 


perty held by the Ist defendant on what is 


called karamkozhu tenure. It is conceded 
that karamkozhu is the same as karam- 
kari. The cause of action alleged is for. 
feiture consequent upon an alienation made 
by the lst defendant in favour of the 2nd 
defendant; the alienation being an otti 
The lower Court held that - 


[86 1. O. 1925]. 


the alienation would not create a forfeiturein 
case of land held on karamkari tenure. It 
also held that if there was forfeiture, ‘the 
appellant has waived that forfeiture by the 
receipt of rent. It was also of opinion that 


alienation of way of an otti does not amount . 


to an out-and-out alienation and cannot 
create forfeiture. All these three’ points 


have been touched. upon in argument by - 


the learned Vakil for the .appellant. It 
has been held in Zamorin Raja Averyal of 
Calicut v. Unikat Karnavan Samu Nair (1), 
and Ayyakutti v. Krishna Patter (2), that 
. the land held on a tenure like the present 
one is not liable to forfeiture by alienation. 
Mr. Ramakrishna Iyer argues that there is 


“a difference between karamkuri tenure in: 


North and South Malabar; but the decision 
in Achutha Menon v. Sankaran. Nair (3) 
treats both alike as regards alienation 
creating forfeiture and this decision has 
been.overruled by the subsequent decisions. 
Following these later decisions, I hold that 
there has been no forfeiture in this case. 

As regards the question of waiver, the 
. learned Judge of the Court below consider- 
ed the evidence and came to the conclusion 


that the plaintiff collected the rent after he | 
became aware of the fact that a forfeiture’ 


had been incurred. I accept this conclusion 
as'a finding of fact based upon the evidence 
in the ease and on that ground I hold that 
if there has been forfeiture, that forfeiture 
has been waived by the plaintiff, by the 
receipt of rent. Looking at that principle 
of forfeiture incases of alienation connected 
with tenures of this kind, I would say that 
it is only an out-and-out alienation that 
would create forfeiture. It is possible for 
the lst defendant by resuming the otti on 
which he has created in favour of the 2nd 
defendant to get possession of the land for 
his own family and if so I do not think 
‘that there can be any forfeiture but it is not 
necessary to decide this point. 

Under these circumstances, [ dismiss the 
second appeal with costs. 

V.N. V. Appeal dismissed. 

Z. K. f 


(1) 55- Ind. Cas. 380; 38 M. L. J. 275 at p. 276; 27 M. 


L.T, 11; 15 L. W. 164. ; 
(2) 65 Ind. Cas. 942; 45 M. 304; (1922) M. W. N. 
19%; 43 M. 1; 15 L..W. 650; 31 M. L. T. 1; (1922) A. 
I. R. (AI) 274, . ; 
(3) 12 Ind. Cas. 1007;.36 M. 380; 22 M. L. J. 118; 10 
M. L. T. 521; (1911) 2 M. W. N. 529, 
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ALLAHABAD HIGH COURT. 
LETTERS Parent APPEAL No, 75 oF 1923. 
a May 8, 1924. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Kanhaiya Lal. 
Lala GULAB RAI—PLAINTIFE— ` 
APPELLANT 
versus 
SUNDAR LAL AND OTHERS—DEFENDANTS— 


- RESPONDENTS. 

~ Civil Procedure Code (Act V of 1908), s. 11—Res judi- 
cata—Suit for partition, dismissal of, on question of 
title—Subsequent suit by defendant in previous suit to 
recover possession—Adverse, possesssion, plea of—Ques- 
tion of possession, whether res judicata. 

A suit for partition brought by one Hindu brother 
against another was dismissed by the Trial Court on 
the ground that the plaintiff had separated from his 
father in his lifetime and that though the defendant 
had also’ separated from him he had subsequently 
re-united with him before his death. The Trial Court 
also found that the plaintiff was not in possession of 
the property in dispute. The decree of the Trial 
Court was, however, confirmed by the Appellate Court 
on the ground of want of title only and the Appellate. 


.Court gave no finding on the question of possession. 
. In a subsequent suit by the defendant in the previous 


suit to recover possession from the plaintiff in the 
previous suit of certain property which had formed 
part of the subject-matter of the previous suit, the 
plea of adverse possession was raised in defence: 
Held, that as the dismissal of the previous suit 


‘was maintained by the Appellate Court on the ques- 


tion of title only, the question of possession was not 
res judicata by reason of the decision in the previous 
suit.| p. 296, cols. & 2.] 


Letters Patent Appeal from a judgment 
of Mr. Justice Walsh, confirming a decree 
of the Additional Subordinate Judge, 
Bareilly. . 

Mr..Gulzari Lal, for the Appellant. 

Mr. Kailas Nath Katju, for the Res- 
pondents. 

JUDGMENT. —The dispute in this 
appeal relates toa kothari and a sihdari 
which formed a part of a larger house, 
which has been the subject of litigation 
between the parties more than once. The 
original owner of the house was one Sil 
Chand who had two sons Gulab Rai and 
Parshadi Lal. He sold half the house to 
Gulab Rai. Subsequently asuit was brought 
by Sil Chand and Gulab Rai in 1909 
for the ejectment ôf Parshadi Lal from 
the said house on the allegation that he 
was occupying it with the consent of the 
plaintiffs. That suit was decreed on the 
29th January, 1910, and the plaintiffs 
claim to have obtained possession through 
Court in pursuance of that decree on the 
Sth July 1910. : i 

Sil Chand died in 1913. Parshadi Lal 


and- his*sons thereafter brought a suit 
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‘against Gulab Rai for the partition of a 


one-fourth share of the said_ house along 
with some other property. But that suit 


was dismissed on the ground that Parshadi : 


Lal had’separated from his father in his 
‘lifetime, and that though Gulab Rai had 
also separated from-him he had re-united 
with him before his death. The allegation 
of the plaintiff Gulab Rai in the present 
suit was that the défendants' who are the 


sons of Parshadi Lal had come into the ° 


house after the death of Sil Chand on a 
visit of condolence and that they had re- 


KOPPARAJU GUNICHANDILL SEKHARO RAO V. KOPPARAJU RAMARAIU, [86 I. ©. 1925] -` 


‘Court was confined tothe question of title, 

and the plea- of res judicata so far as it 
~affects the question. of possession, cannot, ` 
therefore, be entertained. This appeal must, 
therefore, fàil and it is hereby dismisséd. . 
with costs including fees in this Court’ on 
the higher scale: ; 


Z.K. o “Appeal dismissed. 


mained in possession of the room . and: 


‘sihdari aforésaid’ since without any’ right. ° 


The Court of first instance, howevér, found 
that they had been in possession of the 


house along with their father Parshadi Lal ` 


from more than twelve years prior to 
thesuit. On appeal the learned Additional 
Subordinate Judge held thatit was not 
necessary to go into the question of ad- 
verse possession or limitation because ac- 
cording tothe-view taken-by him of the 
evidence adduced in the case, the plaintiff 
had. not obtained actual possession over 
the portion of -the house in question, as 


required by law, and thats. 47 of the C. P.- 


C, therefore, barred the claim. There was 
a further appeal to this Court which was 
summarily dismissed with an observation 
that the point of law was purely academic, 
that the facts had been clearly found and 
that if the lower Appellate Court was not 
right, the First Court at all event was. The 
lower. Appellate Court, however, did not 
record any finding on the question of 


limitation or adverse possession. It con- ` 


tented itself with a finding that no actual 
possession had been delivered to the pre- 
sent plaintiffs and his father Sil Chand in 
execution of the decree which they had 
obtained against Parshadi Lal. We have, 
however, examined the evidence adduced in 
the case and are satisfied that the finding 
of the Court of first instance, namely, that 
the defendants and their father Parshadi 
Lal had been in possession of the disputed 
portion from more thar twelve years prior 


to thesuit was'amply borne out by the evi- 


dence adducedin the case. The’ question 
of the applicability of s. 47 of the C. P. C. 
to -the circumstances of the present case, 
therefore, ceases to be material. The decision 
` of the previous suit for partition proceed- 


ed in the Court of first instance both on. 


the question of possession and title but the 
decision of the Appellate Court and -this 


MADRAS HIGH COURT. 
- Second CIVIL APPEAL No. 787 or 1921. 


August 4,,1924. | ” 
Present:—Mr. Justice Devadoss. and 

Mr. Justice Jackson... ? 

KOPPARAJU GUNICHANDILL 

_SEKHARD RAO AND OTHERS— - 

PLAINTIFFS—APPELLANTS 
z versus 

KOPPARAJU RAMARAJU SESHAYA 
— DEFENDANT No, 2— RESPONDENT, . | 

Adverse ‘possession—Hindu widow, death. of--Sub- ‘ 
sequent possession by daughter-in-law-—Suit by rever- 
` sioner—Possession, whether adverse—Burden of proof 

—Prior suit—Plea of joint possession, effect’ of. 

Where after the death of a Hindu widow, her’ 
daughter-in-law, the widow of her pre-deceased son, 
gets into and continues in possession of the properties 

, Which were in the possession of her mother-in-law 
for more than 12 years, her possession must be held 
to be the possession of an ordinary ` trespasser, and: 
the onus is upon the reversioner to show that she pres- 
cribed for a title less than that of a full owner. |p. 
297, col. 1.] š : S ; 

Lachhan Kunwar v. Manorath Ram, 22 O. 445; 22 
I. A. 25; 6 Sar. P. ©. J. 523; 5 M. L. J. 1; Rafique and 
Jackson's P. ©. No. 136; 11 Ind. Dec. (N. 6.) 297 (P. ©.) 
and Vengidusawmy Aiyar v. Narayanasawmy Aiyar, 
24 Ind. Cas. 880, relied on. ii 

The fact that in a prior suit relating to some items of 
property the daughter-in-law stated that she was in 
joint possession with an alleged adopted son of her hus- 
band would not constitute a bar to her setting up the 
plea of adverse possession as against the reversioners in 
a later suit in regard to another item of property, 
especially when she did not set up in the prior suit 
title to any property as the widow of her deceased. 
~ husband. [ibid.] . ; 

Second appeal against a decree of the | 

Court of the Second Additional Subordinate | 

Judge, Guntur, in A. S. ‘No. 66 of 1920, 

(A. S: No. 376 of 1920, on the file of the 

` District Court, Guntur), preferred against 
that of the Court of the Second Addi- 
. tional District Munsif, Guntur, in O, S. 
No. 50 of 1919 (0. 8. No, 638 of 1917 on the 
file of the Principal District Munsif’s Court, 
Guntur), T Sky a 


rab tL oiai 
, Messrs. K. Ramamurthi and K. Rames- 
wara Rao, fér the Appellants. ~. 
Mr. V. Ramadoss, for the Respondent. 
. JUDGMENT .—Two points have bean 
argued in thisssecond appeal. The first is, 


that Kamamma prescribed only for a 
widow's title -and secondly, that her claim 


to title by adverse possession is barred by ` 


yéason of the decision in Suit No. 57 of 1914. 


‘As regards the first point, there is no: 


evidence that Kamamma ever declared 
that she. was in possession of the. plaint 
property in her right asthe widow of her 


husband. ` The evidence is that her mother- - trust. [p. 298, col. 1]. 


in-law died in 1894 and after her death 
Kamamma was in possession for more than 
12 years, Her possession was the posses- 
sion ofan ordinary trespasser and the onus 
is upon the reversioner to show that she 
prescribed: fora title less than that ofa full 
owner. Vide Lachhan Kunwar v. Manorath 
Ram (ly and Vengidusawmy Aiyar v. 
Marayanasawmy Aiyar (2) f 
-As regards the second point, there was no 
decision that the property in the possession 


_of Kamamma was the property that she- 


* ‘sorited from her husband Venkatarajudu. 
iis previous suit was with regard to some 
property which is not the subject ofthe 
“present suit, The suit was brought by a 
person claiming himself to be the adopted 


son of Venkataragudu. As his adoption - 


was challenged in that suit, Kamamma con- 
sented to be made the second plaintiff and 
she pleaded that the property was in her 
.gssession as well as in the possession of 
iet:plaintifi Itis quite clear from Ex. B 
that she did’ not set up a title to that pro- 
perty.of the widow of Venkatrayadu. Much 
is. made of the fact that she adopted the 
pleadings filed by the first plaintiff. But 
‘that circumstance will not be sufficient to 
make out that with regard to the present 
properties she put forward. a title which 
was. antagonistic to her present title. We 


find both the points against the appellant | 


and the second 
costs. 
-V N. V. 


appeal.is dismissed with 
~" Appeal dismissed. 


Rr Age Sah 
(1) 22 O. 445; 22 T. A. 25; 6 Sar. P. O.J. 523; 5M. 
L. J. 1; Rafique and Jackson's P. O. No. 136;- 11 Ind. 
` Dec. (N. 8.) 297 (P. C.X. ; 
(2) 24 Ind. Cas. 880. - 
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RANGOON HIGH COURT, 
First Crvin APPRAL No. 19 oF 1924, 

> January 30, 1925. 
Present:—Mr. Justice Carr and 
` Mr. Justice Brown, - 
MA THEIN MAY-—-APPELLANT 
3) a Versus 
| _U PO KIN—RESPONDENT. 
Limitation Act (IX of 1908), s. 10, Sch. I, Art. 120 

—Trusts Act (II of 1882), s: 7, Ch. IX—Minor, 

whether can create trust—Constructive trust, what is—- 

Person taking charge of minor's property, whether 

trustee—Suit to recover money received. on behalf of 

minor—Limitation, - ` 
Under s. 7 of the Trusts Act a minor cannot create a 


The word “vest” ins. 10. of the Limitation Act im- 
plies that the property becomes. in law the property of 
the trustee. In all trusts the trustee is the legal owner 
of the property. [p. 298, col. 2.] 

The Trusts Act-in Ch, IX treats constructive 
-trusts not as trusts but as “obligations in the nature of 
trusts”, |p, 299, col. 1.] 

Plaintiff, while a minor, inherited certain property 
from her maternal grandfather. Defendant, who was 
the father of the plaintiff, took charge of the property 
and managed it for the plaintiff. After attaining 
majority plaintiff brought a suit to recover from the 
defendant moneys which she alleged that the defend- 
ant had received on her account and for which hé had 
not accounted to her: - 

Held, that the defendant was not a trustee of the 
property buthad by his acts incarred obli rations 
similar to those of a trustee and tha’ consequently the 
suit was not governed by ‘8.10 but by Art. 120 of 
Sch. I to the Limitation Act. [ibid.] . 

Appeal against a judgment and -decre 
of the District Court, Hanthawaddy, in Civil 

Regular Suit No. 19 of 1923. 
Mr. Aiyangar, for the Appellant. 
Mr. Clarke, for the Respondent. 


' JUDGMENT. 
- Carr, J.—The only question for. de- 
cision at present in this case is whether 
the suit was barred by limitation, and this 
turns on.the question’ whether s. 10 of the . 
Limitation Act is applicable. 

The facts found by the learned District 
Judge are as follows. The plaintiff-appel- 
lant is the daughter of the defendant-re- 
spondent. After the death of her mother, the 
plaintiff, while a minor, inherited property 
from her maternal grandfather. This pro- 
perty the defendant took charge of. Later 


. the plaintiff married And the, immoveable 


property and certain moneys were made 
over toher. After this the plaintiff attained 


_ her majority on the I4th July 1917. She 


instituted this suit on the 9th August 1923. 
Init she claimed to recover moneys which 
she alleged that the defendant had received 
on her account prior’ to her marriage and - 
for which 9 he had not: accounted, The 
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ant was liable to account to the plaintiff 

for over Rs. 15,000. . But he held that s. 10 

of the Limitation Act did not apply to this 

case and that .the suit was time-barred 
under Art. 120 of the Schedule to that 
` Act. 

_ It had been alleged that the plaintiff had 
entrusted her property to the defendant and 
that there-was for that reason an express 
‘trust. But it is clear, under s. 7 of the 
Indian Trusts Act, that a minor cannot 
create a trust and, therefore, -this contention 
must fail. The position, therefore; is that the 
defendant, as the father of the plaintiff, took 
charge of her property and managed it for 
her. ` (I should say that I adopt this as the 

- position for the purposes of the present dis- 
cussion and that it is not admitted that the 
defendant took charge of the property.) 

The interpretation of s. 10 of the Limita- 
tion Actis by no means easy. The section 
itself does not in terms refer to “express” 
trusts, but has a side-heading referring to 
such trusts. At first sight it would seem 
that the section itself is wide enough to 
cover constructive or implied trusts; But 
the important point for our present purposes 
seems to'be the wording of the first part of 
the section—“Notwithstanding anything 
hereinbefore contained, no suit against a 
- person in whom- property has become vested 
ini -trusts for. any specific purpose.......” 
All the’ requirements of this clause seem 
to be fulfilled by a constructive or an im- 
plied trust just as well as by an express 
trust, except that it is difficult to conceive 
of a,case in which any but an express trust’ 
would vest the property in the trustee. 
There may, however, bé such cases. But for 
our present purposes it is not necessary to 
consider. anything but the question whether 
in, this case it can be held that the property 
vested in the’ defendant. In my view it 
clearly cannot be so beld and I-hold, there- 
fore, that s. 10 of the Act is not applicable. 


Certain English decisions have been cited 
before us from. which it would-appear that 
the rule that limitation does not operate in 
express trusts has been extended to certain 
constructive tfusts. I do mot. think that 
these cases help us., We have to deal with 
the law as laid down in the Indian Limita- 
tion Act and not with the English Law. 


In the case of Kathiawar Trading Com- 


pany v. Virchand Dipchand (1) a Bench of 
` (1) 18 B: 119; 9 Ind, Deo. (wi. s.) 588, 


l ita THEIN MAY v. Ù PO KIN. 
District Judge fonnd that in factthe defend- — 


l [B8 1. 0. 19251 
the Bombay High Court held that the Direc- 
tors of a Company are quast-trustees and are 
liable to re-pay moneys of the Company mis- 
applied by them. Butit was held also that 
s. l0of the Limitation Act did notfapply in - 
such’a case. And this decision was based . 
on the fact that although the Directors have — 
control of the Company's funds, those funds 
do not vest in the Directors. 

Again in Secretary of State for India v. 
Guru Proshad Dhur (2) a Full Bench of five 
Judges of the Calcutta High Court held with 
one dissentient, that where property had 
been sold under Act XI of 1859 and the 
sale-proceeds were held by the Collector for 
the claimant, the money did not vest in 
the Collector and s, 10 was not applicable.. 

A more recent case is Rajeswara Dorai v. 
Ponnusami Tevar (8). There was a trustee 
who had created a mortgage in favour of 


“the defendant and it was said that this was 


“a transaction, which may be taken to have 
been a breach of trust by the trustee, of 
which the defendant had notice.” The 
trustee had made certain payments of in- 
terest on this mortgage and the plaintiff 
sued to recover thesum so paid. It was 
claimed thats. 10 applied on the ground 
that the defendant held these sums in trust 
for the plaintiff. The Bench held that the . 
money did not vest in the defendant and 
that s, 10 did not apply. 

The word “vest” implies that the property 
becomes in law the property of the trustee, 
In these three cases this was not the casa 
and in my view of the present case the pro- 
perty remained the minor’sand did not vest 
in the defendant. 


In Sher. Ali Khan v. Khwaja Muhammad 
Khan (4), the defendant had been. appointed 
guardian of the plaintiff, who later sued for ` 
an account. Thus the case was stronger ` 
than the one now before us, But it was 
held that s,10-did not apply, though. no 


very definite reasons for this view were 


iven. 3 
- On the other side we have been referred to 
Narrondas Ramji v. Narrondas Ramji -(5) ` 
and to Bhurabhai Jémnadas v. Bai Rukmani 
(6). In the latter case there clearly was-an 
express trust. The former case seems to 
me unsound. The Judge held’ that there. 


(2) 20 ©. 51; 10 Ind. Dec. (N. s.) 35 (P. B.) n 

(3) 61 Ind. Cas. 907; 40M. D. J. 52: 13L, W, 56: 
(1921) M. W. N. 37; 29 M. L. T. 101; 44 M. 277. ? 

4) 84 P. R. 1891. 

5° 31 B. 418; 9 Bom. L. R. 287. 

6) 32 B, 394; 10 Bom, L, R. 540, 
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was an express trust in circumstances in” that he was ready and willing to pay for the goods, 


which in my View there -was no more than 


a constructive trust. And he did not con- | 


sider at all the question of the vesting of 


the property or whether thecase came within. 


the terms of 5.10. I prefer to follow the 
decisions already quoted rather than this. 
Reference may also be made to the defini- 
tion of a trust ins.3 of the Indian Trusts 
Act, IT of 1882: ` “A ‘trust’ is an obligation 
annexed to the ownership of property, and 
arising out of confidence reposed in and 
accepted by the owner, or declared and ac- 
cepted by him, for the benefit of another, or 
of another and the owner.” 


legal owner, And, as pointed out in the 
Madras case [Rajeswara Dorai v. Ponnu- 
sami: Tevar (3),) this Act, in Ch. IX, 


From this it ` 
is clear that in all trusts the trustee is the ' 


treats constructive trusts not as trusts. 


but as “obligations in the nature of trusts.” | 


There was in fact notrust in this case, but 
the defendant by his acts incurred obliga- 
tions similar to those of trustee. 

I would, therefore, dismiss this appeal 


. with costs, - 


Brown, J.-—I concur. 


Zz Ke Appeal dismiscel. 


MADRAS HIGH COURT. 
RererreD UASE No. 13 oF 1923.. 
_. August 29,.1924, 
Present:—Mr. Justice Venkatasubha 
Rao and Mr, Justice Jackson. 
G.K. CHENGRAVELU CHETTY 
“AND Sons—DEFENDANTS—PETITIONERS 


< TETSUS 
AKARAPU VENKANNA 
AND SoNs—PLAINTIFES— RESPONDENTS, 
Contract Act(IX of 1872), ss. 80, 51—Sale of goods— 
Delivery and payment of ‘price—Concurrent conditions 
~-Buyer's omission to tender price—Seller not ready 


yo 


to deliver—Suit for damages—Wagering contract— . 
. Damages for breach, whether can be recovered, 


In-a contract for the sale of goods, unless otherwise 


- agreed, delivery of the goods and payment of the 


price are concurrent conditions, and neither party 
can maintain an action for breach of contract with- 
out averring that he performed or offered to perform 
what he himself was bound to do. [p. 300,-col. 1 


N Therefore where the contract relates ‘to sale of 


ds the plaintiff, ila buyer, must allege and prove 
a . 


. and likewise; if a seller, that he was ready and willing 


to deliver the goods. » [p. 300, col. 2.] 

Ina suit for damages by a buyer for breach ofa 
contract to deliver goods and receive cash, it was 
found that the plaintiff had not tendered the price of 
the goods and the defendant was not ready to deliver 
the goods: : : 

Held, that the action must failas the plaintiff had 
failed to prove that he had been ready and willing to 
pay for the goods, [ibid.] 


Shriram Rupram v. Madangopal Gowardhan, 30 C. 
805; 5 Bom. L. R. 483;8 ©. W. N., 25 (P. C.), disting- 
uished. i 

A suit for damages for breach of a wagering con- 
tract ig unsustainable. [p. 301, col. 1.] 


Case stated under s. 69 of the Presidency 
Small Cause Courts Act, 1882, in Full 
Bench Application No. 178 of 1922, in Suit 


-No. 13222 of 1921, on the file of the Court 


of Small Causes, Madras. 


Mr. S. Rengasami Iyengar,*for the Peti- 
tioners.. 

Mr. K. Bhashyam Iyengar, for the Re- 
spondents, : 


. JSUDGMENT.—Certain questions have 
been submitted for our opinion under the 
provisions of the Presidency Small Cause 
Courts. The facts which led to the refer- 
ence may be briefly stated. The plaintiffs 
entered into a contract with the defendants 
on the 7th of September 1921. It. related 
to ten bales of yarn which the defendants 
agreed to sell to plaintiffs. The material 
portion of the contract may be reproduced. 
“ The buyer agrees to purchase the under- 
mentioned goods at the under-mentioned 
terms and price and accepts the seller's. 


-godown delivery and pay cash for the same. 


Particulars for the account: Ten bales for 400 
bundles at Rs. 19-12-0 per bundle, Deli- 
very from lst October before 31st October 
1921.” i 

The first question to be decided by us 
is, what is the true constriction of this 
contract? Are the promises in the nature 
of concurrent conditions —the promise relat- 
ing to the payment of the price and the 
promise relating to the delivery of the 
goods? Or, is the payment ofthe price by 


the plaintiffs conditional on the perform- 


ance by the defendants of their part of the 
contract, namely, delivery of the goods? 
We entertain no doubt thaton a true cona 
struction of this contract, the parties haveag- 
reed thatthe performance of their respective , 
promises is to be simultaneous, that is to say, 
that each shall be ready and willing to pers 
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form his promise at one and the same time, ` 
Anson says :—“ Modern decisions incline 
against the construction of promises as, 
independent of one another In a 
contract for the sale of goods, the rule of 
Common Law,-now embodied in the Sale of - 
Goods Act, was that ‘unless otherwise 
‘agreed, delivery of the goods and payment 
- of the price are concurrent conditions.’ ” 

Anson on Contracts, 16th Edition, 1923, 

page 359. JE e a ee 
- “ Where each party is to do an act at 
the same time as the other, as where goods 
in the sale for cash are to be delivered by 
the vendor and the price to be paid by the 
buyer, these are concurrent conditions and, 
neither party can maintain an action for 
breach of contract without averring that 
he performed or offered to perform what 
. he himself was bound to do.” Benjamin on 
Sales, 6th Edition, pages 638 to 639. 

Section 51- of the Indian Contract Act 
enacts the law on the point in similar 
terms. |. | - : 

Let us now see what has happened in this 
case. The plaintiffs on the 31st of October, 
. 1921, that is the last day fixed for the per- 
-formance of the contract senta letter to 

the defendants calling- upon them to give 
delivery of the goods in question. The 
learned Trial Judge has found that the 
plaintiffs’ version that they sent the price 
of the goods along with the letter is un- 
true. The defendants on the same date 
_ wrote back to say that they were unable to~ 
send the goods. owing to rain and added 
“Within 24 hours after seeing this letter 
you should pay money for the aforesaid’ ten 
bales and take delivery of the same.” The 
Trial Judge on this part of the case finds 
. that the defendants gave a false excuse, 
namely, that of rain and ‘that in fact they 
_ did not have goods in their godowns.” He 
is, also of opinion that the plaintiffs are 
` wealthy merchants and that, therefore, they . 
could have easily paid the price. On these, 
‘findings he allowed the plaintiffs’ claim.and 
awarded damages. When the case was 
taken before the Full Bench of the Court 
of Small’ Causes, it was heard by all the 
three Judges of that Court including the 
Trial Judge. The other two Judges were 
of the opinion that the plaintiffs could not | 
_ recover damages on the facts proved. We 
- are clearly of the opinion that the view of - 
the majority of the Judges is correct. It 
will be seen that the defendants did not. 
repudiate the contract and Shriram Rup- 


‘committed default. 
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ram v. Madangopal Gowardhan -(1) relied 
upon by defence has, therefore, no applica- 
tion. The mere fact that the defendants 
did not have the goods in their possession: 
does not show that they were either unable `. 
or unwilling to perform the contract. If . 
the price had been paid, it is not impossible 
that the defendants would have procured - 
the goods and given delivery. Was it -the 
duty of the defendants to satisfy the plaint- 
iffs that they had the goods with them be- . 
fore the price was tendered ? Anson states 
thé law thus at page 354: “If A and X. 


‘agree that the performance of their res- 


pective promises shall be simultaneous the ’ 
conditions are concurrent. Thus in a sale 
of goods where no time is fixed for-pay- 
ment, the buyer must be ready to pay and 
the seller ready to deliver at one and the. 
same time.” The learned author quotes the 
case of Morton v. Lamb (2): “Morton agreed ` 
to buy a certain quantity of corn from 
Lamb ata fixed price, the corn.to be de- . 
livered in one month. It was not delivered 
and Morton sued for damages, alleging 
that he had been always ready and willing 
to receive the corn. But, the Court -held 


“that this was not enough to make a cause 


ofaction. He should have alleged that he 
was always ready and willing to pay for 
the corn; he might, for aught that appeared 


_on the pleadings, have discharged the 


defendant by his non-readiness to pay.” 
Thus, where the contract relates to sale of 
goods, the plaintiff if he happens to be a | 
buyer must allege and prove that he was 


- ready and willing to pay for the goods and 


likewise if the seller be the plaintiff, he 
must allege and prove that he was ready 
and willing to deliver the goods. The: 
plaintiffs in this case having themselves 
committed default cannot take advantage 
of what is said to be a default on the part 
of the defendants: The action on the find- 
ings of the learned Judge is thus bound 
to fail. : 

“Solar, the case does-not present much 
difficulty. The suit was filed on the footing 
of a breach of -contract and the allegation 
in the plaint was that the plaintiffs per- 
formed their part and that ‘the defendants 
The. learned Judge, 
however, on the evidence before him came ' 
to the conculsion that the parties did not” 


(1) 300. 865; 5 Bom, L. R. 483; 8 C. W. N. 25 | 


ag) D 7T T. R..125; 4 R, R, 395,101 BR 
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‘intend either to deliver the goods or pay 
‘the price but their object was only to settle 
‘their rights by payment of differences. The 
-learned Judge seemed to think that the 
‘defendants, finding that the market was 
-rising, were unwilling to keep to their 
bargain and that, therefore, they should be 
mulcted in damages. This is how the 
‘learned Judge explains his own judgment. 
“ It (my judgment) -is rightly or wrongly 
based on the finding that the-contract is a 
speculative one, the most common character- 
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-—Authorization of waris, mode of—Kazi, power of, to 
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annul marriage, extent of. 


Assuming that British Courts possess the power to 
rescind a marriage given to the Kazi under the 


-Muhammadan Law, the power can only be exercised 


upon a proper application and it cannot be. exercised 


-in a'case in which the Kazi could not have exercised 


it under the Muhammadan Law. [p. 302, col. 2.] 
Under the Muhammadan Law the Kazi has only 
the power to separate persons who cannot contract 


-a legal marriage and yet have so married, or to declare 


‘istic of which is that the parties waive the | 


-ordinary steps of paying or tendering the 
- price and tendering or delivering the goods, 
but settle their rights by payment of differ- 
ences.” This is not the case set out in the 
„plaint, and the defendants were not called 
“upon to meet it. Ifthe plaintiffs had applied 
ifor permission to amend the ‘plaint, the 
‘application would probably be disposed of 
-with reference: to C 
‘Cause Courts Rules analogous to O. VI, r. 17 
“of the ©. P. O. “No such application was 
made and indeed itis unnecessary to pursue 
the matter further, for the finding in effect 
is that the transaction is a wagering con- 
-tract and even then the plaintiffs are bound 
to fail and the suit must .be dismissed. 
‘No hard and fast rule can be laid down as 
‘to when a plaint should be allowed to be 
‘amended or when it should not be.’ But 
we do not- propose to answer that question 

as in the circumstances it does not arise. 
“"" We have not attempted-to answer serlatim 
‘the questions ‘submitted to us. -The Trial 
‘Judge has added a note to say that one of 
. ‘the questions submitted to us does not 
‘arise. - Our observations are - sufficiently 
‘indicative of our opinion, and the case will 
` -go back to the Small Cause Court for being 

‘disposed of according to law. ; 

V. N. V. -Reference answered, 

Z. K. 
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SIND JUDICIAL COMMIS- 
_ °*SIONER’S COURT. | 
- First Crvit APPBAL No. 18 or 1923. 
ae February 22, 1924. 
Present:;—Mr. Kennedy, A. J. C., and 
Mr. Rupchand Bilaram, A. J. C. 
HAFIZAN —APPELLANT | 
. versus 4 
SAIDINO—RESPONDENT. | | 
Muhammadan Law—Marriage— Consideration, il- 
_ “legal, effect of-—Ojfer and acceptance by bride, form of 
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‘life of the woman. [ibid.] 


invaild a marriage which is patently a nullity, or, 
in certain cases, to interfere in order to protect the 


Under the Muhammadan Law the consideration for 
a marriage contract on each side is the promise to 
fulfil the conjugal relations. As long as the perscns 
who enter into such a contract are competent to contract 


‘and as long as their consent is nòt extorted by force or 
Dy some material fraud as to identity, the contract 
.is a good contract whatever secondary or extranecus 


reasons the parties may have had for entering into 
the contract. The mere fact that the parties to a 


‘marriage enter into'the contract asa part of a con- 
-spiracy to frustrate the course of justice, for instance, 


by one of the parties agreeing to commit perjury in 
a casein which the relative of the other party is an 
accused person, the marriage would not on that 
account alone be capable of being disallowed. [ibid.] 


Apart from the question of evidence all that is 
required by the Muhammadan Law in the case of a 
marriage, as in the case of other contracts, is that 
there should be a mutual offer and acceptance by 
competent parties. If the girl is a minor girl, the 
offer or acceptance at the time of the ceremony may 
be made by her guardian. If she is a girl who has 
reached the age of puberty, her acceptance may be 


` either given by herself or it may be given by her waris. 


‘ 


p. 304, col, 1] 


In the case of a girl who has never been married her 
acceptance need not be in actual words. It is suffi- 
‘cient that her conduct on hearing of the proposal is 
such as, in the case of a modest girl, to indicate that 
she in her own mind had accepted the proposal. It 
is necessary, however, that her assent should he 
given-in* respect of a particular person, and where 
‘the assent is given through the waris, the waris must 


“be authorized to contract a marriage on her behalf 


‘with a. ‘particular person. In a case where the 
marriage is preceded by a betrothal and thére can be 
no possible doubt as to the identity of the bride- 
groom there need not bea specification of the name 


‘of the future husband by the bride when she appoints 
‘a waris, but where the marriage is decided upon 


suddenly there. must “be proof that the girl was 
aware of the identity of the bridegroom and autho- 
rised the waris to enter into a contract of marriage 
en her behalf with a specified person. [p. 303, col. 2; 


Appeal against the judgment of the 
Additional Judicial Commissiqner, Sind. 

JUDGMENT.—This was a suit by 
one Saidino against defendant No.1 Hafizan 
whom he alleged to be his wife, and cer- 
tain other defendants, relations of Hafizan, 
The suit against Hafizan was for rendition 
of conjugal rights and the suit against the 
other defendants was for injunctions pre- 
venting them from interfering with the 
exercise of those conjugal rights, 
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The question at issue is whether Saidino 
has succeeded in proving that he had gone 


through a valid form of marriage with- 


Hafizan. The learned Additional Judicial 
Commissioner who tried the case came 
somewhat reluctantly to the decision that 
_Saidino had so proved, that he had gone 
through a valid marriage with Hafizan and 
gave a formal order for rendition of con- 
Jugal rights which, however, was not to be 
enforced by imprisonment and dismissed 
the suit against the other . defendants. The 
net result of the litigation being to all 


intents and purpose a declaration that Hafi- 


zan is unable to contract a valid marriage 
during the existence of her marriage with 
Saidino. Against that order Hafizan has 
appealed here. 

Hafizan's pleas on some points in her ap- 
peal, in our opinion are manifestly unten- 
able. Before dealing with them, it is neces- 


sary to give a brief sketch of the events lead-_ 


ing up to the marriage, which would be 
little more than a summary of the learned 
‘Additional Judicial ‘Commissioner’s judg- 
‘ment. 2 i l 

It appears that the father of Hafizan, one 
Bachal, was a head of one of the factions 
in their village and Saidino was a leader 
of another faction. There had been a free 
fight between members of these factions 
in which apparently the faction of Saidino 
-got the worse and at least one man. had 
‘been killed. In consequence of that riot 
criminal prosecutions were pending against 
the father of Hafizan, Bachal, and many of 
her relations. The people of ‘the village 
attempted to effect a compromise and ac- 
cording to the story ofthe plaintiff, it was 
agreed that this girl Hafizan should be 
-given in marriage to Saidino, At that 


time Hafizan was a girl of 19 and at least. 


for sonfe years had been betrothed to her 
cousin who is younger than herself. In 
‘consequence of that arrangement it was 
agreed, according to the story of the plaint- 


iff, that Saidino should do his best to. 


stop the: prosecution against Bachal or if 
. that be impossible, to attenuate his evi- 
dence in the Sessions Court so that if the 
matter unfortunately got so far, he might 
secure the acquittal of Bachal or. at any 
- rate his conviction for some less offence 
‘than what might otherwise be expected. 

. Now, it is said that -this was an immoral 
_contract and clearly if Bachal had promised 
to do any thing for Saidino in ‘considera- 
tion that Saidino would commit perjury in 
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the criminal case with a view to frustrat- 
ing justice, Saidino could not have enforc- 
ed that contract against Bachal, It by no 
means follows, however, that if Hafizan 
validly went through a form of marriage . 
with Saidino even under the understanding 
that Saidino through affection towards 
his wife would try to make things easier 
for her father and paternal relations, that 


‘marriage would bea nullity. In the mar- 


riage contract, the consideration on each 
side is the promise to fulfil the conjugal 
relations. Aslong as the.persons who enter 
into these contracts are competent to con- 
tract and as long as their consent is not 
extorted by force or by some material 
fraud as to identity, the contract isa good 
contract, whatever secondary or extraneous 
reasons the parties had-for entering into - 
such a contract. If then it.is shown that. 
Hafizan entered into this marriage as a part 
of a conspiracy. to frustrate the course of 
justice her marriage would not on that 
account alone be capable of being dis- 
allowed. a 7 

It is also said that the learned Additional 
Judicial Commissioner and we also possess- 
ed the power to rescind a marriage which 
ought to be rescinded. Assuming the 
Courts do possess that power as given to 
the kazi under the Muhammadan Law, the 
power could only be exercised upon a pro- 
per application and it could not be exercis- 
edin which the kazi could not exercise it 
under the Islamic Law. Itis not necessary 
to discuss at length whether we should 
have the power, had we been properly ap- 
proached to rescind this marriage, as we 
have not beenapproached. Personally speak- 
ing, I should say no. It does not appear 
that kazi had any thing more to do than 
merely to separate persons who cannot con- 
tract a legal marriage and yet have so mar- 
ried or to declare invalid a marriage which 
is patently a nullity, or in certain cases to 
interfere in order to protect the life of the’ 
woman. None of'these cases arises in the 
present case and, therefore, it seems to me 
probable that even if we had been asked in 
a regular manner to rescind the marriage 
we should have been unable to do so. 

That being so, it is necessary to ascertain 


-whether there has been a valid marriage 


between Saidino and Hafizan. We are not 
concerned with the Muhammadan Law of 
evidence and so far as the rituals and testi- ` 
mony required by the Muhammadan Law go 
it is of an adjective kind, we néed pay ng 
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attention toit. But so far as the require- 
ments of the presence of certain. persons at 
the performance of certain ceremonies is a 
matter of substantive law, that is, is essen- 


tial for completion of the contract of mar-- 


riage, as distinct from forming evidence of 
the completion of that contract, we must 
see whether the law has been exactly ful- 
filed. Now, in this case, it is obviously 


necessary to pay very minute attention to. 


the formalities of the law, because there 
has been no consummation. In many cases, 
itis quite possible there aresome minor 


informalities in ritual which if the parties. 


‘insisted on them- would be sufficient to in- 
„validate the marriage. But to all such 
‘invalidities is extended a general amnesty 
by the consummation of the marriage, 
which amounts to subsequent ratification of 
the contract. Here there being no such 
‘subsequent ratification, consequently if there 
has been some informality there has been 
no subsequent waiver.: The circumstances 
of the marriage are such as to require a 
‘very eareful scrutiny of the conditions un- 
der which the marriage was entered into so 
as to see whether the contract was a proper 
and a binding contract. Asli have already 
said, this is ‘a contract entered into pri- 
marily to defraud justice. The marriage 
was contracted, if at all, with very great 
haste and without any of the usual preli- 
minaries or indeed subsequent festivities. 
The girl has never’gone to live with her 
husband. The reconciliation which the 
marriage was intended to make never, as 
a, matter of fact, took place. The husband 
isa person who by his age, parentage and 
previous history is one totally unfit to be 
the husband of the girl. The girl’ was 
already betrothed to the person with whom 
she would normally have married, namely, 
her cousin. The plaintiff took no effective 
steps to obtain possession of his alleged 
wife for five years and in the interval has 
married somebody else. I do not say that 
the .circumstantial evidence is conclusive 
that there has heen no marriage between 
Hafizan and Saidino but I do say that the 
existence ofso many unfavourable circum- 
stances does throw on the Court the duty to 
look into the evidence carefully as regards 
the contract arid see whether it was a valid 
contract. ; a > 

Now, apart from the question of the evi- 
dence all that is required by.the Muhamma- 
dan Law inthe case of marriage, as in the 
gase of other contracts, is that. there should 
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be a mutual offer arid acceptance by com- 
petent parties. Ifthe girlis a minor girl, 
the offer or acceptance at the time of the 
ceremony may be done by her guardian. 
If she is a girl, who has reached the age of 


-puberty her acceptance may be either given 


by herself or it may be given by her “Waris.” 
In thecase of a girl who has never been 
married her acceptance need not be in 
actual words. Itis sufficient that her con- 
duct on hearing of the proposal was such 
as, in the case:ofa modest girl,.to indicate 
that shein herown mind had accepted the 
proposal, 

Now, inthe present case, the girl was 
not aminor but 19 and the question, there- 
fore, is whether she authorized any body 
to accept the proposal of Saidino at the 
time when the proposal was made at the 
time of the marriage and not previously. 
It could not, of course, be argued that the 
girl herself had accepted the proposal at 
the time of the marriage because the mar- 
riage took place in the mosque and the girl 
was at the time in a house about halfa 
mile off. It is, apparently, generally the 
case in the cases of marriages that a struc- 
ture is put up near the house so that the 
parties: whose nikah is performed hear the 
words: in respect of proposal and acceptance 
without necessarily seeing one another, 
But this was not done here. Itis, therefore, 
necessary for Saidino to show that the ac- 
ceptance .by , Bachal was authorised by 
Hafizan. This isthe point on which the 
plaintiff seems to break down. He abstain- 
ed from bringing the suit till Bachal was 
dead so that itis impossible to find what 
Bachal’s powers were from him. But all the 
certain evidence that is given in the case 
is that of certain persons called “Vakils.” 
After the village people held this meeting, 
the Vakils went to the place where Hafizan 
was and said “who is your waris”, There- 
upon she replied. “My father”, Now, it 
seems to us that the powers so conferred by 
Hafizan on Bachal are not sufficient. In 
the first place it is not clearly demonstrat- 
ed that Hafizan knew that it was intended 
that she should be married “to Saidino. 
It was necessary that her assent should be 
given in respect of a particular person. 
In the next place, itis not clear that she 
authorised her father to accept Saidino at 
the time of the nikah. The authorization 
should have been given to the father in the 
following manner: “I appoint you waris 
to enter inta the contract of marriage on 
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my behalf. with Saidino.” In‘ most cases 

no doubt it-does not seem necessary that 
there should be any specification of the 
hame of the future husband by the bride 
when -she appoints a waris because the 
marriage is generally preceded: by a betro- 
thal and because probably the girl's family 


has been talking of little else but the ` 


marriage for some weeks and the name of 


the future husband of the girl is perfectly : : 


well-known and, therefore, in such circum- 
„stances when the girl appoints a person to 
be her waris; it may be deduced that 
she intends to authorize that “waris™ to 
make the necessary consent to her marriage 
to the person who has already been: desig- 
nated her bridegroom. But here the mat- 
ters were so sudden, the marriage was so 
desperate and the pressure- on Bachal so 
: heavy that it is quite possible that ‘the 
girl Hafizan may have been quite ignorant 


of ‘the fact that it was intended to marry - - 


her with- Saidino in person, in contradis- 
tinction to Some young man’ of ‘Saidino’s 
party. And she herself swears that if she 
had known that Saidino was going to be 
her husband,- she would have rather died 
than given herconsent. `. 

: We think, therefore, on this ground, name- 
“ly, that the. ‘plaintiff has failed to prove that 
the person: :who was purporting to act on 
. behalf of Hafizan was fully authorized to 
do so, and as itfurther appearsfrom the 


subsequent -conduct of. Hafizan and her 


family, that it is probable that she had 
never assented ta the marriage with Sai- 
dino, we ought to hold that the nikah fails 
because of -the défect of the consent on 
' the part of the bride. . That being s0, we 
must hold that no valid nikah took place 
and we declare that Hafizan is not the 
-wife of Saidino and, therefore, Saidino is 
not entitled to demand conjugal rights from 
Hafizan. 

We, . therefore, reverse the decree of 
the lower Court in respect of Hafizan 
and dismiss the suit with ‘costs through- 
- out, f 

` $ Appeal allowed, 
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MADRAS HIGH COURT. 
` APPEAL AGAINST APPELLATE ORDER ‘No. 117 
oF 1922. . 
March 12, 1924, | 

Present: —Mr. Justice Jackson. 

MUTHYALA VENKOBAN NA—Svrery- 

: PETITIONER—APPELLANT 
versus | 
` Frru os MYACHAND-VENICHAND-— 
PLAINTIFF—COUNTER-PETITIONER. No. 1— ` 
RESPONDENT. | 

Ciwa Procedure Code (Act V of 1908), s. 55 (4)~ 
‘Surety—Nature of undertaking—Judgment- debior, 
failure of, to. file insolvency petition within prescribed 
“time—Surety, liability of —Delay in filing petition— 
Power of Court to excuse delay. 
- Under s. 55 (4), O. P. OC.) the rete for a judgment.” 
‘debtor undertakes not merely that the Judgment- 
debtor will appear when called upon but also that he 


will apply to be declared an insolvent - within the . 
period of one month. 

Failuré to make an application on the “part ‘of the 
judgment-debtor within the period prescribed renders 
the bap A abi e in execution. 


The Court has no power to excuse the delay ix 
filing the petition, 

The. surety is liable even after the dismissal’ of 
execution proceedings against the judgment- debtor. 
. Dedhraj v. Mahabir Prasad, 57 Ind. Cas, 303; 5 P. 
L. J. 417; 1 P. L. T. 604; (1921) Pat. 19, relied on. i 


Appeal against an order of the District 
Court, Bellary, in Appeal No. 97 of 1921, 
preferred against that of the Court of the: 
District Munsif, Hospet, in E. A. No. 275 of 
1921, in O. S. No. 207 of 1920. 

i Mr. A. Visvanatha Iyer, for thè Appel- 
ant: 

Mr. K. Rajah I yer, for the Respondent, 

d UDGMEN T.—Appellant stood surety 

for.a judgment-debtor under s: 55 (4), ©: P. 
O. The judgment debtor filed’ his insol-. 
vency petition one day after thé préscribed 
month. The District Judge held that ‘the ` 
Court has no power to excuse the delay and 
ordered execution to proceed against the 
surety. Hence this appeal. 
- Tagree with the lower Appellate Court 
that where the Code prescribes one month, 
the Court cannot grant a longer period. 
Even if it has such discretion [cf., Abdul. 
Hussein Essufalli v. D. J. Mistri & Co, (D), 
I should not exercise it in this case,.for 
there was no need for the judgment-debtor 
to postpone filing his penn: till the last 
moment, 

‘Jt is then urged that under £ 8. 55 (4), 0. P. | 
c, if the judgment- -debtor fails to présent 
his petition, he must be called upon- to 
5 and only upon his failure to comply 


64 Ind, Cas, 648; 23 Bom. L, È, 1263; 46 B4027 
ase A TR (B) 340. 
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with that summons, is the: surety liable. I 
find no warrant for this interpretation. ‘The 
surety undertakes: that the - judgment- 
debtor will apply-to be declared an’ insol- 
vent ‘and that he ‘will appear when calléd . 
upon in any proceeding upon the applica- 


‘tion or upon the decree; which certainly is 


not an undertaking simply that he will 
appear when called upon the decree. 

It was lastly urged that the bond is not 
in the terms of s. 55 (4), €. P.” C. “This. is 
‘not raised in the grounds of ‘appeal, and I 


‘find that to all intents and purposes it cor- 


responds. 

That the surety is liable even after the’ 
dismissal of execution proceedings against 
the judgment-debtor is ruled i in Dedhraj_ v. 


-Mahabir Prasad (2). 


The appeal fails on all grounds and is 


‘dismissed with costs. 


VIN, V. 
Z.K 


(2) 57 Ind, Cas. 303; 5 P. D. T. 417; 1 P. L, T. 604; 
(192) Pat. 19. } 


Appeal dismissed. 


‘ALLAHABAD HIGH COURT. 
First GivIL AppeaL No. 383 or 1921. 
November 17, 1924. 

Present :—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
MAKKHAN LAL AND ANOTHER—PLAINTIFFS 

— APPELLANTS . 
VETSUS 
KANHAIYA LAL MINOR THROUGH: 
Musammat ANAND KISHORI AND 


OTHERS —DEFENDANTS—RESPUNDENTS. 
` Hindu Law—Custom Adoption of daughter’ s son or 
sister's son, validity y of—Sarin Khatris settled in United 
Provinces. 


originally from the Punjab. [p. 39, col. 1.] 
In the Punjab among Khatris of, all sub- divisions 
the rules of the Hindu Law relating to adoption are 


‘not strictly 'observed. ` [p. 310, col. 1 


A “custom exists' among Khatris'in'the Punjab by 
which the adoption of a daughter's son or sister's 
son. is recognised, and the same custom is observed by 
Sarin Khatris: who have settled in the United Pro- 
vinces. [ibid.] 

Sohna Mal v: Nanak Chand, 9. Ind. Cas. "36; 4 P; 


W.R. 1911;.16 P. L. R. 1911, Taba v. Shib Charan, | 162 - 


P. R. 1853 and Nikki v. , Gujarmal, 34 Ind, Cas. 


"478; 152 "P. W. R. 1916, relied on` 


` 


First appeal’ from the decision’ of -the' 
Subordinate. J udge, ‘Budaun, , dated the 4th 
July 19217- > 


J UDGMENT.—The die in this . 


‘appeal relates to certain zemindari and 
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housa property situated in the Budaun and 
Moradabad Districts. The allegation of the 
plaintiffs was that the said property be- 
longed to Rai Baijnath, their maternal 
grandfather.. ‘The plaintiffs are the sons 
of Musammat Kashmiro, the sole surviving 
daughter of Rai Baijnath. 


Rai. Baijnath died on the 13th February 
1912. Hehada son, Ram Sarup, and two 
daughters Musammat Kashmiro and Musam- 
mat Nannhi. Ram Sarup died in the lifetime 
of his father on the 18th July 1910, leaving a 
widow Musammat Bhagwandei. Musammat 


-Nannhi died some time in 1889. She was 


married to Chandu Lal, by whom she had 
a son Rajbahadur. At the time of the 
. death, of Baijnath, Musammat Kashmiro, 
his daughter, and Rajbahadur, the son of. 
his other daughter Musammat Nannhi, 
were the only persons alive. Rajbahadur 
died on the 6th June 1912, leaving a widow 
Musammat Anand Kishori and two minor 
Kanhaiya Lal and Jagmohan Lal. 
In the mutation proceedings, which fol- 


_ lowed the death of Baijnath, an application 
‘was filed by Musammat Kashmiro; Musam-' 
` mat. 


Bhagwandei and Musammat Anand 
Kishori, the -last-iamed acting as the 
guardian of-her two sons, Kanhaiya Lal 
and Jagmohan Lal, agreeing that half of 
the property -left by “Baijnath might be 
entered in the name of Musammat Kash- - 
miro and the other half in the names of 
Kanhaiya Lal and Jagmohan Lal. 

Another village Gadhauli which stood 


“recorded in the name of Ram Sarup was on : 
_ the death of Ram Sarup entered in the names 


of-his widow Musammat Bhagwandei and 
Rajbahadur jointly. 


The présent suit was filed by the plaints 


* iffs on the’ allegation that the property 
Sarin Khatris settled‘ in the United se aes came | 


which stood recorded in the name of 
Baijnath along with the village Gadhauli, | 
which is stated to have been purchased 
by*Baijnath in the fictitious name of his 
son, devolved on his death on his sole 
surviving daughter, Musammat’ Kashmiro, 
atid that the compromise filed in the 


` mutation proceeding was mot binding on 


them. .The plaintiffs accordingly claimed 
a declaration that as the sons ofthe sole 
surviving daughter of Baijnath they wera 
his’ next- reversionary heirs, and that the 
order passed in the’ mutation proceedings, 


: including’ the entry of the names of` 


Kanhaiya Lal and Jagmohan Lal, did not 
affect their rights, ' 


L 
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The defence of Musammat Bhagwandei, 
-Kanhaiya Lal, and Jagmohan Lal was 
that Rajbahadur had been adopted by 
Ram Sarup in the lifetime of Baijnath, 
that the village Gadhauli was the self- 
acquired property of Ram Sarup and that 
Baijnath had executed a Will by which 


he had allotted one house and a cash: 


allowance of Rs.5 per mensem to Musam- 
mat Kashmiro and the whole of the re- 
maining property to Rajbahadur. 
The case was first tried by Khawaja 
. Abdul Ali, then the Subordinate Judge of 
Moradabad,, who came to the conclusion 
that the Will, set up by the defendants, 
was not. proved, that the village Gadhauli 
belonged to Ram Sarup, and that the alleg- 
ed adoption of Rajbahadur was not proved. 
An application for review was subsequent- 
ly made by Musammat Anand Kishori on 
behalf of her minor sons, Kanhaiya Lal 
and Jagmohan Lal, on the ground that 
certain additional documentary evidence 
had been discovered, the | existence 
of which she had been unable to ascertain 
during the hearing of the suit. There was 
a further allegation that acertain witness 
produced by the plaintiffs had fraudulent- 
. ly impersonated a man, who had died 
many years earlier. The application for 
review was granted; and the order grant- 
ing it was upheld by this Court. The 
case was thereupon re-heard and some 
additional evidence taken. Another Sub- 
ordinate Judge had meanwhile succeeded 
in the office; and the conclusion at which 
he arrived was that though the Will 
alleged to have been executed by Baij- 
-nath on the 29th January 1912 was not 
proved, the adoption . of Rajbahadur by 
_Ram Sarup was satisfactorily established, 
and that the said adoption was valid ac- 
cordingly to the custom observed by ithe 
tribe to which Baijnath belonged. 

We have thus in the case two judgments 
dealing with the question of aduption, one 
delivered by the former Subordinate Judge 
based on the evidence then adduced be- 
fore him, and another delivered by his 
successor, whjch rests very largely on the 
documentary, evidence which was adduced 


after the application for review was grant-’ 


ed. We are concerned in the present appeal 
only with the latter. Neither of the Sub- 
ordinate Judge was satisfied with the oral 
evidence adduced in the case. One of 
‘the witnesses examined was Ramchandra, 
a giladar employed in the Sahaspur es- 
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“tate, now incharge of the Court of Wards 


He is-the son-in-law of the late Raja Kishun 


- Kumar, the proprietor of that ‘estate. He 


professed to have been present at the 
time of the adoption. Another witness, 
Mathura Prasad, now employed as an order- 
ly of the District Judge of Budaun, stated 
that the adoption took place before him. 
Kali Charan, a guard employed on. the 
Oudh and Rohilkhand Railway, similarly 
stated that the adoption took place 
in his presence. Ramchandra and Kali 
Charan belong to the caste to.;which 
the parties; belong. All the same it 
would be difficult to act on the evidence 
aforesaid but for the corroboration afforded 


.by the admissions and conduct of Ram 


Sarup, Baijnath and Musammat Bhagwandei 
after the said adoption. | 

We have in the first instance a. letter 
purporting to have been sent by Ram Sarup 
to Rajbahadur on the 13th March 1905 
(Ex, AA) in which Ram Sarup, addressing 
Rajbahadur as “barkhurdar” (literally may 
you reap the fruit of life) and “nurchashm” 
(the light of the eyes) asks him not to come 
to Budaun just then, as there was:an epi- 
demic there, telling him that that was also 
the opinion of his “mother” (tumhari walda). 
The lady here referred to coald not have 
been any other person than Misammat 
Bhagwandei the wife of the writer, because 
the natural mother of Rajbahadur, “Musam- 
mat Nannhi, had .died many years. earlier, 
and there was no other lady in the family 
who stood in that position in the house 
at the time. It is suggested on behalf 
of the plaintiffs that the lady referred to 
possibly might have been the step-mother 
of Rajbahadur. But there is evidence’ to 
show that after the death of Musammat | 
Nannhi Chandu Lal had taken another wife 
and that he used to live at Delhi where 
the “Mundan” or tonsure ceremony of 
Rajbahadur took place. Ram Sarup and 
his father Baijnath lived on the other hand, 
in Budaun. At the fime .of the death of 
Musammat Nannhi,. Rajbahadir was an 


infant two or three years old. He came to 


live with his maternal uncle, Ram: Sarup, 
at Budaun and was brought up there, and 
the evidence adduced indicates that he was 
adopted- by Ram Sarup while he was liv- 
ing with him. There are letters address- 
ed by Baijnath to Rajbahadur in which 
the latter is addressed as “barkhurdar" 
and “nurchashm"”, and though these terms 
wight, in ordinary parlance, be ag much 
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applicable. to a son ‘as to w. daughter's son, 
there is internal evidencein some of those 
letters to ‘indicate that Rajbahadur was 
treated by Baijnath with more than ordi- 

nary interest. In fact in one of those letters 
(Ex, H-3) Baijnath, writing to Ram Sarup 
(Rajbahadur?) about a case which was then 
pending against Jai Singh, gives. certain 
instructions as to the manner in which that 


case was to be prosecuted and asks him to’ 


seek the help of the manager of the estate 


of Raja Kishan Kumar and fo do every-. 


thing that was necessary tohave the’ case 
Among 
other! thingshe pathetically mentions:— “You 


‘may do whatever you like of my fund. I 


have only ashorf time to live. You are 
the beginning andthe end (everything to 
me),” In another letter written by him on 
the 23rd August 1911 (Ex. H-l) he, re- 


‘ferring to an ‘appeal filed by Jai Singh, 


wrote again “You should unfailingly try 
your best. You should. not be displeased 
by my writing. Expenses are, undoubtedly, 
incurred, Whatever I „have is sooner or 
later yours; "and towards the end he re-iterat- 
ed “No more to, pen, you will be the owner 
(ofthe -property) sooner or later, try your 


“best in the appeal preferred by Jai Singh 


and the case pending in the Munsif's Court.” 
It is to bs noted that at the tims these 
letters were written Baijnath had two 
other grandsons namely the present plaint- 
ifs, by his. daughter Musamm2zt Kashmiro, 
in existences: He could noi have igaored 
their claims much léss could he have 
traated Rajbahadur but for the aJoption 
as the sole person entitled to his property 
after his death, especially as the. mother 
of Rajbthadut had died in his lifetime. 
The letters do not, it is true. expressly say 
that Rajbahadur was to be the sole owner 
after his death or refer to his adoption, bat 
they clearly indicate that he looked up to 
Rajbahadur asthe person who would suc- 
ceed to the property after him and become 
the owner of it'Sdoner or later, On the-19th 
September 1911 he executed a special 
power-of-attorney in favour of Rajbahadur 
authorizing him to: take steps to obtain 
possession in‘connection with a certain 
decree which he had obtained from the 
Court of the Munsif, East Budaun, against 
Jai Singh and others. 
him by that power-of-attorney to execute 
a sale- deed in respect of the crop stand- 
ing on theland decreed and to let out the 
land; di in tha same power-of- attorney he 
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described Rajbahadur as the lawfully adopt- 
edson of his déceased son Ram Sarup 
(Ex. EE). Damodar_Das, one of the attest- 
ing witnesses of that deed, has been examin- 
ed. Two other witnesses Deoki Nandan 
and Sarnimal depose that the said power- 
of-attorney was executed in their presence, 
and one of them Sarnimal, has identified 
the signature of Baijnath on the original 
which had been summoned by the Court 
and shown to him. In the dalkhalnama 
which was executed by Rajbahadur in 
pursuanceof this special power-of-attorney 
on the 2lst September 1911. Rajbahadur 
described himself as-the adopted son of 
Ram Sarup (Ex.*D-5). All these documents 
afford direct evidence of an acknowledg- 


‘ment by ‘Baijnath of Rajbahadur having 


been adopted by his son Ram Sarup, and 
considering that they had been executed 
before the question in controversy had 
arisen, we consider that they are entitled 
to some weight.. 

A reference has also been made to a 
general power-of-attorney said to have been 
executed by Baijnath'on the 2nd November 
1911, but no reliable evidence has been pro 
duced to prove that it was signed by Baij- 
nath. The document bears no attestation 
and as it, wasnot registered nor produced 
in any Court or office, and there is no 
satisfactory evidence establishing that 
the signature borne by it was made by 
Baijnath, we ara unable to admit it in evi- 
dene>. Our attention has also been drawn 
to a vakalatnama purporting to have been 
executed by Baijnath in favour of certain 
Pleaders who were appointed to prosecute 
Singh and others 


the Munsif, East Budaun: There can be 
no question that such a suit was pending 
and that the Pleaders referred to in that 
vakdlainama had appeared in that case on ` 
behalf of Baijnath. But as no formal evi- 
dence has been adduced to prove its, execu- 
tion, the statement made therein cannot 
be received in evidence. Leaving these 
documents aside there is still ample mate- 
rial on the record fo*establish that Raj- 
bahadur had heen adopted by Ram Sarup 
and that he was. treated by Ram Sarup as 


his adopted son, and by Baijnath as the 


adoptedson of Ram Sat up. 

The conduct of Musammat Bhagwan- 
the widow of Ram Sarup, in the 
mutation proceeding instituted on thedeath - 
of Ram. Sarup supporta the same canalu- 


308: 
sion. .-She.wagnot examined in the suit. In 
her’ written statement she admitted con- 
trary to. her interest. that Rajbahadur had 
been adopted by her husband Ram. Sarup; 

and in-the’ mutation proceeding relating 
to Gadhauli she asked that the property 
standing in the name of Ram Sarup should 
stand in her name and that of- Rajbaha- 
dur jointly (Ex. R and Ex. CC.) 

There are besides certain statements, 
letters, sale-deeds, rent receipts, applications 
affidavits and. powers-of-attorney 1 in which - 
Rajbahadur described, himself ‘ds the 
adopted son of Ram Sarup. Most of, these 
statements were made after the question in 
controversy had ‘arisen on the death of 

' Baijnath, and they cannot be admitted in 
‘evidence. There are, however, others which 
were ‘made by Him during the lifetime of 
Baijnath, before the question in controversy 
had arisen. ‘He was, forinstance, examined, 
in a revenue proceeding instituted by 
Baijnath against Jai Singh some time 
‘before the "22nd May'1911 and in the state- 
‘ment ‘then made by him he had described . 
‘hiniself as‘the adopted son of Ram Sarup 
aud karpardaz of Baijnath. It is notice- 
‘able that in some of the papers he had. 
‘also described himself as the daughter's 
bon of Baijnath, but all those papers were 
‘antecedent to the agreement filed in the 
‘mutation proceeding, after -which having 
‘lost half the property he had probably 
‘eased to attach much importance to his - 
claim by adoption.. It is significant, how- 
‘ever, that in the report made by Chunni 
‘Lal, ‘the patwart of Gadhauli,: onthe death 
of{Rarh Sarup, it was stated that Ram Sarup 
‘had: died, leaving a widow Musammat Bhag- 
wandel and an adopted -son Rajbahadur, 
who were his heirs and were in posséssion 
of the -estates in equal shares. By-reason 
of his official duties the patwart of a vil- 
_lage is required to keep himself informed 
‘of “the devolution .of any interest belonging 
to the’ co-sharers of the village and to make 


‘a ‘report ‘to his superior authority in order - 


that the entry in the revenue records might 
‘be. corrected régarding the devolution of 
that interest, He is expected to have a- 
special knowledge of the facts of such de- 
volution; and the statement made hy Chunni 
'Lal in the circumstances-is, therefore, en- 
titled to, some weight. A similar report : 
was made . by Hazari Lal, a. supervisor 
‘kanungo’ in the Moradabad District. He 
* “was examined in.thiscase, and, he has de- 


‘posed ` that‘he had ascertained by enquiry 
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that Rajbahadur-had been‘ adopted by 


‘Ram, Sarup.. These transactions are evi- 


dence of instances in’ which the adoption 


-was recognized. 


On behalf of the plaintifis-appellants our f 


‘attention has been drawn to a letter said to 


have been sent by Rajbahadur to ‘Makkhan 
Lal on the 14th August 1905 in which: he 
refers to Ram Sarup as his “Dear maternal 
uncle;” and to: a bónd said to have ‘been 
executed py Jai Singh in favour of Raj- 


bahadur “son of Chandu Lal”,'on the 18th. - 


June 1906, of which the real owner is said 
to have been Ram Sarup. But Rajbahadur 


was then a. young boy, at best not more: 


than 20 or 21 yearsof age, and-itis quite 


possible that he might not have attached | 


sufficient importance at the time to the 


manner in which ‘his. relationship,- natural ` 


or otherwise to Ram Sarup, was described. 
It is noteworthy that the bond aforesaid was 
written ,in order to pay a debt due to Ram 


Sarup;. and it is not improbable that an. 


attempt might have been made for ‘some 
reason to keep the two transactions distinct 
andindependent. Certain other documents 
have also been referred to with the same 


object; but they are equally inconclusive. 


We agree with the learned Subordinate. 


Judge that on the whole there can be no. 
doubt about the adoption of ' ‘Rajbahadur’ 
“by Ram Sarup. 


The ‘next question’ for eonsideration - ig 


-whether there was a tribal or other custom ` 
in the caste, to which ‘Ram Sarup and Raj- . 


bahadur belon ged, recognizing the adoption 
ofa sister's son. Under the Hindu Law 
the adoption bya person of a boy whose 


mother he could not have lawfully married - 


„in her maiden state is not ‘permissible. 
The contention of the defendants is that 
their ancestors came from the Punjab where: 


the - adoption of a daughter’s son ora 
sister’s son was recognized by customand 
that they brought that custom with’ the 

when they. settled in these Provinces. 


The’ parties are khatris belonging to ‘the - 


sarin sub-division. The khatris are divided 


into two, main branches, (1) purabiya or - 


eastern khatris ‘and 
western khatris. The purabiyas are said 


and -to: have settled 
vinces of India. 
are said to have come latér to these Pro- 
vinces and are sub-divided into various sub- 
tribes, each of- which embraces a number 
of ‘clans, - The~sarin ~ 'khatris 


“to have come long ago from the Punjab’. 
in the eastern Pro- - 
The panchainva khatris, 


‘belon ge 


(2) panchainva or - 
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to one of the sub-tribes' of the panchain- 
vas or western ‘sub-division - (Sherr- 
ing on Castes and;Tribes, Vol. II, page 
76). According to ‘one tradition : the: ‘sarin 
khatris are so-called, because they hesi- 
tated to offer opposition to the mandate ‘of 


Alauddin Khilji, who wanted to -impose | 


widow re-marriage .among the~/hatris, “a 
large number. of whom had been ‘slain -in 
one of the wars at Ajmer, but to which the 
main body of the. khatris, who were un- 
willing to. follow the “Shara Ain” 
hammadan Law, were bitterly opposed 
(Crooke on Tribes and: Castes, Vol. III, page 
272). Aceording to another legend the same 
event is said to have taken place during 
the reignof Aurengzeb in connection withhis 
wars inthe Deccan., Whatever truth there 
may be in those legends, which the similari- 
ty or affinity between the. words “sarin 
and“Shara Ain” seems to have fostered, 
there can be no doubt that ‘the ‘sarin 
khatris are khatris from the Punjab, who 
had settled in these Provinces some centuries 
back. Several ‘witnesses. belonging to 
the caste, who have been examined in the 
casg ‘have given ‘evidenceof a tradition. to 
that effect existing among them, and one 
of the plaintiff's own--witnesses, Bhawani 
Prasad, has deposed that they did come 
from the Punjab, The number of sarin 
khatris who have settled in these Provinces 
is not very large. They comprise about 60 or 
70 families altogether; and. inter-marriages 
among relations, between whom marriages 
would otherwise be considered reprehen- 
sible, are allowed among them. 

There is evidence to show that the -sarin 
khatris have been following’ the custom 
prevalent in the Punjab in the matter of 
adoption. Sheo Dial Singh, a Sub-Inspec- 
tor at Mainpuri, who is himself a sarin 
khatri, states that Ishri Prasad, a resident 
of Delhi, adopted Basant Singh, who was 
his..own sister's son, and that after the 
death of the former, thelatter became the 
owner of his estate and was still in posses- 
sion of it. Another instance to which he 
has referred is that of Rai Parduman 
Kishun, who was adopted by his maternal 
uncle, Ram Dayal,and became the owner 
of his estate, comprising numerous villages 
in the Bijnor and Moradabad Districts. 
That instance is also referred to ina Will; 
executed by Raja Kishun Kumar, a sarin 


khatri, on the llth May 1910, wherein he. 


mentioned that his father, Parduman 
Kishun, had been. adopted by his maternal 
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uncle, and that his-family, ’ appellation (al) 
was eonsequently changéd-from wangi, that 
is-the -appellation of the ‘sub-section to 
which Baijnath ‘belonged, into khosla that 
is the appellation of the- sub: section to which 
Ram Dayal belonged. ‘Both khoslas ‘and 
wangis represent. some of the different 
clans or sub-tribes into‘ which the saring 
ate’sub-divided. A reference to that adop- 
tion is also to, be found in the family 
history of Raja Kishun Kumar given in 
the. Moradabad Gazetteer. It is there stated 
that Parduman-Kishun was adopted by his 
maternal uncle, Ram Dayal, and that Ram 
Dayal was the grandson of Dharam Chand, 
a khatri of Nurmahal near Jullunder City, 
who had settledat Moradabad and acquired 
wealth as.a. contractor there (Moradabad 
Gazetteer, page 89). Anotherinstance referred 


“ to by: ‘Sheo Dial Singh is that of Rajbaha- 


dur, who was adopted | by his maternal grand- 
father, Rai Panna Lal. Sheo Dial admits 
that these adoptions did not take place in 
his presence, but he has testified to the 
family, represented by the adopted sons 
being in possession of tlie estates of their 
adoptive fathers; and no serious attempt 


-hasbeen madé on behalf of the plaintiffs 


to ‘controvert the accuracy of his state- 
ment either by cross-examination or by the 
production of other evidence to the contrary. 
Ramchandra, the ziladar of the Sahaspur 
estate, states ‘that among the sarin khatris 
a sister's son can be adopted. He men- 
tions that such a custom existed in the 
Punjab and that among the sarin kha- 
tris, who have come from the Panjab and 
settled in these Provinces, the same custom 
was prevalent.. Kali Charan, another sarin 
khatri, gives evidence to the same effect. 
He deposes that the sarin khatris origi- 
nally came from the Punjab, that the 
ceremonies observed .in the Punjab were 
also observed by them, and that among 
other things there was a custom recogniz- 
ing the adoption of sister's son among 
them. An instance of an adoption of a 
daughter's son is afforded bya judgment 
of the Subordinate J udge of Bareilly, « dated 
the 27th June 1908, in another case. It 
was there held that there was a, custom 
among the khatris of the Punjab, re- 
cognizing the adoption of a daughter's 
son, and that the khatri families, who 
came from the Punjab and settledin ‘these 
Provinces observed the same custom (Ex. 
5). Considering the small number of 
sarin khatris-settled. in these Provinces it 
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would be difficult to expect a larger num- 
her of instances of that character. 

itis generally recognized that in the 

Pubjab among khatris of all sub-divisions 
the rules of the Hindu: Law relating to 
adoption are not strictly observed and that 
a custom exists among the khatris by 
which the adoption of a daughters son or 
sister's son is recogaized. In Sohna Mal 
‘vy. Nanak Chand (1), it was held that 
non-agriculturist Hindu khatris did not 
follow the strict Hindu Law in matters of 
adoption and that among them the adoption 
of a sister's son was generally allowed. 

In Taba v. Shibecharan (2), it was similar- 
ly held that there was no special custom 
among the Khatris of Nurmahal in the 
Jullundur District contrary to the general 
custom of khatrisin the:Punjab to render 
invalid the adoption of the only son of 
a daughter. The same rule was recognized 
in Nikki v. Gujarmal (3). . 

Tt is argued by the learned Counsel 
for the appellants that these customs got 
statutory recognition, when the Punjal 
Laws Actof 1872 wasenacted. But before 
that year enquiries had “been made into 
customs in almost all the districts of the 
Punjab; and the general trend of the result, 
as recorded in the Settlement Records, was 
that therulesof Hindu Law relating to 
adoption were not strictly in force (Tupper'’s 

. Punjab Customary Law, .Volume III, page 
78). The instances proyed in this case and 
the general evidence of the custom given by 
the witnesses for the defence goto show 
that the same custom is observed by the 
sarin khatris of the Punjab who have come 
and settled in these Provinces. We, there- 
fore, agree with the learned Subordinate 

- Judge in holding thatthe adoption is valid 
according to the custom of the tribe to 
which Ram Sarup and Rajbahadur 
belonged. 

The plaintiffs-appellants have taken ex- 

ception tothe inclusion of certain docu- 
ments in evidence and the exclusion of a 
_sale-deed which was. tendered by them in 
evidence and rejected -by the Court below. 
Wehave already indicated the documen- 
tary evidence which has been proved and 
can be admitted and < eliminated those 

. which were, in our opinion, not properly 

proved. In regard to the sale-deed, to 


(1) 9Ind. Cas. 36: 4 P. W.R. 1911; 18 P.I. R., 


1. 
(2) 162 P. R 1833. 5 
(3) 34 Ind, Cas, 478; 152 P.-W. R. 1916. 
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which the learned Counsel for the plaintiffs- 
appellants has referred, we need only point 
out that the suit was instituted some time 
in 1918 and first. decreed on the 4th Septem- 
ber 1919, and thatafter the application fòr 
review was granted, it was re-heard and 
not decided till the 4th July 1921. The 
sale-deed in quėstion was produced on. 
the llth June 1921 after theevidence for 
both the parties:was closed. The plaint- 
iffs had ample ‘opportunities of producing 
any evidenceon which they wanted to rely 
at the earlier stages of the hearing; and the 
Subordinate Judge wa; right in refusing 
to accept fresh -evidence at that late stage. 
The defendants have asked for leave to 
produce certain rebutting evidence in case 
that sale-deed~is admitted in evidence but 
as we have not.admitted that sale-deed in 
evidence and have upheld the order passed 
by the Subordinate Judge relating thereto 
the application of the defendants will be 
rejected. ae 

The appeal fails and is dismissed with 
costs including. fees in this Court on the 
higher scale. ` 


Zz. K, Appeal dismissed, 





CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE 
No. 157 oF 1921. i 
August 28, 1923. 
Present:—Mr. Justice Mookerjee 
and Mr. Justice Chotzner. 
L. W. MIDDLETON——DEFENDANT— 
: APPELLANT , 
versus 


HARRY PLAYFAIR—Puaintirs— 


_ RESPONDENT. 

Master and servant—Misconduct of servant~-Waiver, 
effect of-—Servant, when justified in leaving employ- 
ment—Construstion of document--Agreement to pay 
commission on ‘income of particular year—--Incomeé 
received after expiry of year, whether can be taken 
into accouni. ‘ 

lf a master on discovering that his servant has 
been guilty of misconduct which would justify a 
dismissal yət elects to continue him in his service, 
he cannot at any subsequent tim? dismiss him on the ` 
ground of that which he has waived or condoned. 
[p. 313, col. 1.] 

The relation of master and servant while it implies 
obedience, submission and respect on the part of the 
latter, implies on the part of the former the duty of 
protection and of gentleness and moderation in his 
bearing’ towards the servant. [p. 314, col. 1] 


= 
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A. servant is not justified in abandoning - his 
ı contract before the. expiration of thè term unless good 
and just causes exist therefor. Any breach, however, 
of the express or implied provisions of the contract of 
employment by the master or any act or neglect. on 
his . part which is prejudicial to tha safety, health, 
comfort, morals or reputation of the servant, will bs 
deemed a sufficient ground for abandonment. The 
duties which an employer owes'to his employee depend 
upon the character of the employment. It is one of 
the-implied stipulations of a contract of service: that 
the employer-will not, by any act of commisson or 
omission, add `or` suffer to be added to the employ- 
ment new conditions involving obligations, dangers 
or inconveniences which were not incident to it and 
were not within the contemplation of the employee 
when he was engaged. Any reduction of the rank. or 
a material change in the duty of an employee is, 
from this- point of view, regarded as a violation of the 
contract of employment and the servant may there- 
upon consider the contract as having been violated 
by the master. [p. 314, col. 2; p. 315, col. 1.] ' 

An obligation on the part of a master to provide 
employment may be good consideration for his ser- 
vant's promise of service. Whether -or not such an 
obligation exists depends on the circumstances of the 
individual- case ‘before the Court; but it may be 
implied, for ‘instance; where the opportunity of acting 
in the capacity indicated in the contract of service 
is of primary iniportance to the person employed. 
[p. 314, col. 2.) 


Where the refusal by the master to find work for M 
the servant indicates reduction: of rank ora material “ 


change of duties, tho employee is entitled to treat this 
as a violation of the contract of employment which 
would justify his abandonment of the employment. 
[p. 315, col. 1.] 

. Case-law referred to. 

Plaintiff was employed as manager of a tea estate 
of which the defendant was the proprietor. One of 
the terms of the contract was that the plaintiff was 
to be paid commission at a certain rate to be caleu- 
lated on the net profits derived from the estate in 
respect of ‘every year ending ‘on the 3lst day of 
December: , 

Held, that for tha purpose of calculating the net 


. profits of the estate in respect of any particular year. 


the entire sale-proceeds of the tea grown in that 
year must be taken into account, although a portion 
of the sale-proceeds, may have been received in the 
early part of the subsequent year. [p. 315, col. 2.) 


Appeal from the Sub-Judge, ‘Assam 
Valley Districts, at Gauhati, dated the 21st 
May 1921. ' 

Messrs. Manmatha Nath Mukherjee, Ama- 
rendra Nath Bose and Pannalal Banerji, 
for the Appellant. : , 

Messrs. Mahendra Nath Roy and Ambika- 
pada, Chaudhuri, for the Respondent. 


JUDGMENT.—This is an appeal by 
the defendant in a suit for recovery of 
arrears of salary and commission and for 
damages for breach of contract. ¢ | 
material for the solution of the questions in 
controversy- are really beyond dispute and 

, may be briefly .recited. 


‘The defendant Middleton is the proprietor - 


MIDDLETON T, HARRY PLAYYAIR, ` 


‘Regiment. 


The facts’ 


311 


of what is known as the Sonapur Tea 
Estate in Kamrup. He managed the 
estate himself, but asin 1918, he obtained 
& commission in the army‘and had to leave 
for Persia, it .became necessary for him to 
appoint a manager. He advertised for the 
post, with the result that the plaintiff Play- 
fair saw him on the subject, and was ap- 
pointed as. his manager on a salary -of 
Rs. 500. The initial arrangement was that 
besides his pay, the manager would get a 
furnished bungalow, all servants, the use of 
a motor car and a commission of a ten 
per cent on profits- over a--specified. mini- 
mum. On this arrangement,- Playfair 
took over charge on the Ist May 1918, and 
on the, next day Middleton left to join his 
The terms of the agreement 
between them were subsequently embodied 
in: a document which was executed on the 
llth July, 1918, and came-into force from 
the lst January 1919. 


-“An agreement madeon the llth day 
of July 1918. between. Lionel William 
iddleton of Kamrup in the District of 
Assam, the Proprietor of the Sonapur Tea 
Estate Kamrup aforesaid (hereinafter ro- 
ferred to as “the Proprietor”) of the one 
part and Harry Playfair also of Kamrup in 
Assam at present acting as Manager of the 
said Sonapur Tea Estate (hereinafter re- 
ferred to as “the Manager”) of the other 
part whereby it isagreed and declared as 
follows:— 

1. The Proprietor agrees to employ the 
Manager and the Manager agrees to serve 
the employer as Manager of the said Sona- 
pur Tea Estate for the term of five years 
with effect from the Ist day of January 
919, with liberty nevertheless to either 
of the parties hereto upon the termination 
of the present war to terminate the agree- 
ment by giving to the other party six cal- 
endar months’ notice in writing of his in- 
tention in that behalf. 


2. The remuneration - of the Manager for 
such service shall consist of (a) a fixed 
monthly salary: of Rs. 500 plus the free 
use of the various personal servants in the 
employment of the Proprietor now working 
at the said Tea Estate with liberty to 
the Manager, at the cost of the principal, 
to engage new servants in the place of any 
of the present servants who may die or 
may leave the employment of the principal 
but so always that the amount of the wages 
paid to such new servants shall net exceed 
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sent servants and (b) a sum. equivalent: to 
ten per cent, on the. profits derived 
from .the said . Tea Estate in respect 
of every year. ending . on -the 3lst--day 
of December after allowing’ interests on 
monies borrowed and deducting all. usual 
charges and’ out-goings and such sum or 
sums as, the Proprietor shall consider. it 
prudent and proper to deduct or set, aside 
in respect of bad,or doubtful debts provid- 
ed that in the event.of-the. determination 
of the agreement otherwise than on. the 
3lst day of December. in any -year. there 
shall be paid to the Manager a proportionate 
part only of the last mentioned sum corres- 
ponding to the period that shall have 
elapsed since the date of the last account. 
3. The Manager shall also be provided 
with a furnished bunglow on the said Tea 
Estate for the use of himself and his family 
free of rent. 4 
4. In order.to ascertain.the amount pay- 
able to «the Manager under itêm (b) of 
‘para. 2 hereof the accounts of the: said 


“Tea Estate shall. be made up yearly by- 


or under the direction of.the Proprietor 
on the 31st day of December in each ‘year 
and when so made up shall be accepted as 
conclusive by the Manager. i 


5. During the continuance - of his em- 
ployment under the agreement the Manager 
shall devote his whole time to his duties 
as such Manager and shall do all. in hig 
power as such Manager to extend, develop 
and improve the said Tea. Estate and 
‘shall at all times -obey and follow the 
orders. and directions of-the Proprietor in 
relation to the business of the said Tea, 
Estate. we fF E f 

6. The Manager shall not during his em- 


ployment engage directly. or indirectly in. 


any other business except with the consent 
‘in writing of the.Proprietor. 


7. The Manager shall at all times keep 


or cause to be kept. proper books and shall 
whenever required by the Proprietor go to 
do deliver to the Proprietor full and correct 
accounts of reteipts, payments, transac-, 
tions and dealings of and in relation to 
the business of the said Tea -Estate and 
shall not permit any of the said books 
` of account to be removed from the.office of 
the said Tea Estate. The said books of ac- 
count shall be open to the inspection of 
the Proprietor -or-of his auditor or ac- 
countant-atalltimes, — . - 


~ MIDDLETON V, HARRY PLAYFAIR, `` 
the dmount of the wages. paid to the pre- . 


[86 I; O. 1925]. 

8. The Manager shall notin any way 
pledge the credit of the Proprietor ‘or ` ex- 
pose the Proprietor to.-pecuniary liability ex- 
cept .so,: far as he may from time to.. time 
be authorised by the Proprietor whether. ` 


|. generally. or in any particular case. 


9. Notwithstanding,” anything . hereinbe-.. 
fore contained to the-contrary the. Proprie-. 


tor ' shall ‘be. entitled to determine this | . 


agreement without any ‘notice or payment ` 
in lieu of notice in case: at any. time thë. 
Manager shall .be.guilty of: any -disobedi- 
ence or breach-ofany stipulation herein con- 
tained or misconduct likely in the’ opinion 
of the.Proprieter to.prejudice thé interest. . 
of the said Tea Estate. ee 
As witness the hand’ ofthe ` parties 
hereto the day and year first: above written”. 
Things went on smoothly, and Playfair 
managed the graden satisfactorily.. ` At. the 
end of 1918, there was.a-profit of Rs., 29,000. 
approximately and Playfair got. his com- 
mission ‘according to the agreement. ‘In. 
May 1919, Middleton paid a short visit to 
Sonapur and was apparently satisfied’ with 
what Playfair had done; he had no fault. 
to -find’ but- all” praises to’: bestow. .The 


- plaintiff, alleges that Middleton ‘was-relieved! 


from military duties in or about Septem- ` 
ber 1919, and worte him a lettér on the. 
4th September, 1919, which conveyed a 
warning that he ‘might find ‘his engage- 

ment terminated, as Sonapur might in ` 
the long runhave to besold.- Incidentally, 

the letter stated that tle agreement would 

come to an end in December, 1919, though | 
the document mentioned was for five years.” 
This was followed by correspondence which. ` 
need not be set-out in details for our’ pre-. 
sent purpose. On the 12th October 1919, 
Middleton gaye Playfair a notice in the 
following terms: j i af 


“According. to the terms of our agreement- 
I send you this-notice to. terminate our 
agreement in six months from to-day the 
12th October, 1919.” 3 To f 

This. was followed by protracted corres- 
pondence which leavesno room for doubt 
that Middleton had lost all confidence in 
Playfair and.was not prepared to entrust 
him with the performance of such’ duties 
as legitimately belong to a manager and: 
had been previously discharged by him. | 
Playfair. found his position in the garden . 
intolerable and left on the 3rd February: 


1920. On the Ist September.1920 Playfair | ` 


instituted the present. suit for the recovery | - 
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of the following: sums with interest and 
costs, i | i : 

` : l Rs. a. p. 

` (a)- Pay and alloivances for se 

February; March’ and 

April 1920 ` ... 1,950 0 0 

“ (b) Commission on the net j 

' profits for 1919 ... 6,431 2 0 


The defendant resisted the claimas en~ 
tirely unfounded. The Subordinate Judge 
-has ‘decreed the claim for Rs. ‘7,840, 
namely, Rs. 1,950.for pay ‘and allowances 
and Rs. 5,890 for commission. The defend- 
ant has appealed against this decree and 
has questioned the propriety of the deci- 
sion of the Subordinate Judge in respect 
of ‘salary as well.‘as cornmission.. 

First, as regards'salary. The defendant 
has urged that as’the plaintiff left of hisown 
accord on the 8rd February 1920 he is not en- 
titled to salary for any. subsequent period. 
The ‘plaintiff, on the other hand, has main- 
tained ‘that the defendant by his conduct 
made it, impossible. for him to stay on. 
The Subordinate Judge has, on this. part: 
of the case, found:in favour of the plaint- 
if. The correspondence which’ has been 
minutely commented on before us, furnishes 
abundant indication. that the: plaintiff 
could not stay longer in the garden with 
self-respect. It is sufficient to mention 
that on the llth November 1919, his power 
of attorney“ was cancelled and on the 3rd 
“ January 1920 Middleton actually wrote to 
inform him “that at presant there in no 
work that I can give you”. What happened 
in’ substance was that Playfair was prac- 
tically deprived: of all authority and “Mid- 
dleton took up the management himself. 
We have been‘pressed to hold où . behalf 
of Middleton that-he was constrained to 
act as he did; because the: conduct: of 
Playfair had seriously prejudited the in- 
terest of the estate, and that he could have 
fully justified his action even if he bad 
dispensed with his services under clause 9 
of the agreement. In'our- opinion, it would 
_ be fruitless te investigate whether Play fair. 

had or had not misconducted hiniself so 
as to justify his dismissal by Middleton. If 
a master on discovering that his servant has 
been guilty of misconduct which would 
justify a dismissal, yet elects to continue 
him in his service, he cannot at any subse- 
quent time dismiss, him on account of 
that which he has waived or condoned.. 
The view issupported by the observations 
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of Bramwell, B. in Horton v. Me Murty (1) of 
Blackburn, J. in Phillips v. Fokhall (2) and 
of Lord Esher, M. R., in Beattie v. Parnenter 
(3)'see also Boston Deep Sea Fishing Co. y. 
Ansell (4) Federal Supply ‘& Cold 
Storage Co. v. Angehrn ` (5) Haley v, 
Pease & Partners, Ltd., (6). We must 
consequently ` consider whether what 


‘happened between the 12th October, 1919, 


(when the notice was given) and the 3rd 
February, 1920(when Playfair left), justifi- 
ed Playfair in leaving the garden. It has 
not been disputed that a servant is justified 
in ‘refusing to govon further with his work 
when he is subjected to severe ill-treatment. 
But it has been urged that the judicial 


‘decisions, which are usually cited as autho- 


ritiés-for this proposition, such as Limland 
v. Stephens (7) and Edward v. Trevellick (8) 
were cases of bodily chastisement or per- 
sonal violence, and that the rule should be 
deemed restricted in its application accord- 
ingly. Weare not prepared to adopt this 
narrow view of the relations between a 
master and a servant. A servant is not 
justified in abandoning his contract before 
the expiration of the term unless good and 
just ‘causes exist therefor, Generally speak- 
ing any breach of the express or implied 
provisions of the contract of employment 
by the master or any act or neglect on his 
part which- is prejudicial to the safety, 
health, comfort, morals or reputation of the 
servant, will be deemed a sufficient ground 
for abandonment. The duties which an 
employer owes to his employee naturally 
depend upon the character of the employ- 
ment. Itis one of the implied stipulations 
of a contract of service that the employer 


will not, by any act of commission or omis- 


sion, add or suffer to be added to the 
‘employment new conditions involving obli- 
gations, dangers or inconveniences which 
were not incident to it and were not within 
the contemplation of the employee when 
he was engaged. Any reduction of the 


(1) (1860) 5 H. & N. 667; 120 R. R. 765; 29 L. J. Ex. 
260; 2 L. T. 297; BW. R. 285:,157 E. R. 1347. 

($) (1872) 7 Q B. 666; 41 L. J. Q. B.293, 27 L.T. 
231: 20 W. R. 909. 

(3) (1889) 5 T. L. R. 396 


(4) (1888) 39 Ch. D. 339; 59 L. T. 345. 
rË, (1910) 80 L. J. P. Ġ. 1; 103 L. T. 150; 26 T. L. 

(6) (1915) 1 K. B. 698; 84 L. J. K. B. 532; (1915) W. 
O. & I. Rep. 178; 112 L. T. 823; 79 J. P. 230. 

(7) (1801) 3 Esp. 269. $ 

(8) (1854) 4 El. & BL 59; 99 R. R. 345; 2 W. R. 86; 
2 C. L. B 1605; 24 L. J. Q. B..9; 1 Jur. (N. s,) 110; 119 
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rank or a material change in the duties 
of an employee is, from this point of View, 
regarded as a violation of the contract of 
employment, and the servant may thereupon 
consider the contract as having been vio- 
lated by the master. Reference may in 
this connection be made to a passage from 
Wood on Master and Servant; s. 146 which 
is quoted with approval in Fraser on Master 
and Servant (third Edition by Campbell 
1882, p. 125) “the Jury are to judge of the 
reasonableness of the excuse, in view of the 
circumstances, the language and conduct 
of the master, the frequency of the cause, 
the provocation if any for the language or 
conduct and its effeet upon the servant; 
and in all cases, the age of the ‘servant is 
a matter of material importance, as what 
might be regarded as a very good excuse 
in the case of a young person, might be 
regarded as no excuse atall on the part of 
a person of mature years. To attempt to 
enumerate all the instances which would 
justify servant in quitting the service be- 
fore his terms is ended would be impossible. 
In all. cases where the facts are mot ad- 
mitted, the question of reasonableness is 
one of fact for the Jury andthe servant 
takes the burden’ of establishing a reason- 
able excuse in all cases.” The relation of 
master and servant while it thus ‘implies 
obedience, submission and respect on the 
part of the latter, implies on the part of the 


former the duty of protection and of, 


gentleness and moderation in his bearing 
towards his servant. Before we leave this 
part of the case, we may, as an analogy, 
usefully recall that in cases of restitution 
of conjugal rights, where cruelty is urged 
as a defence, it is not necessary to establish 
personal violence ; what may be designat- 
ed “legal cruelty” will be found explained 
in the judgment of this Courtin Dular 
| Koer v. Dwarka Nath Misser (9). | 
In support of the proposition that a re- 
duction of the rank or a material change in 
“the duties of an employee constitutes a viola- 
tion of the contract of employment reference 
may he made to tlie decisions in Foss v. 
Pinder (10) and Cooper v. Stronge & Warner 
Co. (11). In the first case, it was ruled that 
a head ‘game-keeper could not be required 
to act asunder game-keeper ; in the second 
case, it was held that a contract employing 


+ 69) 34.971. 
(10) (1873) 1 Rettle 352; 11 Scot. I. R. 175. 
(11) (1910) 111 Minn, 177; 126 N. W. 541; 27 L. 
R. A. (N, S.) 1011 f 
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one as manager of sales department is 
violated if he is required to work as the 
sales clerk. Inthe case before us, there is 
no room for reasonable doubt that, during 
the period of notice, Playfair was treated 
in such a way as to humiliate him in the 
eyes of all his subordinates, so that his con- 
tinuance in the garden became impossible, 
and he could not by his presence promote 
the interests of his master, We need not, 
from this point of view, discuss at length 
the effect of the intimation conveyed to him . 
in the letter of the 8rd January 1920, 
that no work could be found for him. But 
we may state that the argument on behalf 
of Middleton that Playfair could not, so 
long as he received his salary complain that 
he was left without work, is entirely unten- 
able. It is well-settled that an obligation 
on the part of a master to provide employ- 
ment may be good consideration for his 
servant's promise of service; Pilkington v. 
Scott (12), In re Bailey (13), Fechter v. 
Montogomery (14), Gravely v. Barnard (15) 
and Bunning v. Lyrie Theatre (16): Whether 
or not such an obligation exists, depends 
on the circumstances of the individual 
case before the Court; but it may be 
implied, for instance, where the opportunity 
of :acting in. the capacity indicated in the 
contract of service is of primary import- 
ance to the person employed. We need 
not review the numerous authorities on 


this question which are difficult to recon- 


cile, and, as observed by Lord Esher, M. R., 
in Hamlyn v. Wood (17) depend often upon 
the terms of the agreement in each case 
and weshallonly refer to the decisions in 
Turner v. Sawdon & Co., (18) In re Rubel 
Bronze & Metal Co. (19) and Turpin’ v. 
Victoria Palace, Ltd. (20). But whatever 
divergence of Judicial opinion may he 
discoverable from the decisions on the sub- 
ject it is clear that where the refusal by 
the master to find work for the servant 


(12) (1846) 15 M. & W.657; 71 R. R. 781; 15 L. J 
Ex. 329: 153 E. R. 1014. 

(13) (1854) 3 El. & Bl. 607; $7 R. R. 677; 23 L. J. M. 
C. 161; 18 Jur. 930; 118 E. R. 1269. 

(14) (1863) 33 Bev. 22: HO R. R. 4; 55 B. R. 274. 
i (15) (1874) 18 Eq. 518; 43 L. J. Ch. 659; 30 L.T. 
63. | i 


(16) (1895) 71 L. T. 396. 

(17) (1891) 2 Q. B. 488; 60 L. J. Q. B. 734; 65 L. T. 
286; 40 W. R. 24. : 

(18) (1901) 2 K. B. 653; 79 L. J. K. B. 897; 49 W. R. 
712; 85 L. T. 222; 17 T. L. R. 645. 

(19) (1918) 1 K. B. 315; 87 L. J. K. B. 466; 118 L 
T. 348; 34 T. L. R. 171. 

(20) (1918) 2 K. B. 539 affirming 35 T. L. R. 137. 
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. indicates reduction of rank or material 
‘change of duties the employee is entitled 
to treat this as a violation of the contract 
of employment. ‘On the whole we feel no 
doubt that the Subordinate Judge correctly 


held that the plaintiff was justified in. 


leaving the garden on the 3rd February, 
1920. We further think that the pay and 
„allowances have been correctly calculated 
at Rs. 650 a month. The agreement, as 
we have seen, provides that the plaintiff 
should get Rs. 500a month together with a 
furhished bunglow, free servants and the 
use ofa motor car; he, therefore, estimates 
that’ the value of the post is Rs. 650 a 
_ month; this is prima facie reasonable. We 
may add that the question of the suffi- 
ciency of. the notice has not been seriously 
pressed in this Court, and we have conse- 


quently not been called upon to consider ' 


either the precise effect of the expression “six 
calender months” or the interesting ques- 
tion, whether the notice could be given on 
any day of a month, to terminate the 
contract’ on the corresponding day six 
months thereafter; Gordon v. Pottar (21), 
Freeman v. Read (22), Travers v. Mason (23) 
and Lindsay v. Queen's Hotel Co. (24). 
As regards commission, under this head, 
the appellant has criticised the views of 
` the Subordinate Judge upon numerous 
points. The objections may, however, be 
classified broadly under two heads, namely, 


first that gross incomé has been erroneously - 


calculated andy secondty that the de- 
ductions have been incorrectly allowed. 

As regards the first head, namely, the 
assessment of the -income we are of 
opinion that the appellant has no ground 
for complaint—The commission is to he 
ealculated under the terms of the agree- 
ment, “on the.net profits derived -from the 
said Tea Estate in respect of every year 
ending on the 3lst day of December.” The 


Subordinate Judge, it is said, has taken, 


the income. from January 1919 to February 
1920, and it is urged that he should not 
bave taken into account sums realised after 
December 1919. This argument, in our 
opinion, isnot supported by a fair construc- 
tion of the contract. It, is plain that the 
net profits derived in respect of year must 


(21) (1859) 1 F. & F. 644; 115 R. R. 958. ` 
(22). (1863) 4 B, & S. 174; 129 R. R. 705; 32 L. J. M. 
- 0.228; 10 Jur. S 122 E. R. 425. 
(23). (1897) 45 W. R. 77. 
(24) (1919) 1 K. B. 212; 88 L. J. K. B. 535;. 120 L, T. 
280; 63 S. J. 136; 35 T. L, R. 101. : 
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be determined by reference to the sale 
proceeds of the tea grown during that year, 
even though the whole of the sale proceeds 
may not be actually realised during the 
year. For the calculation of the net pro- 
fits, it is immaterial that a partof the sale 
proceeds of the tea grown in 1919 is not 
actually received till the early months of 
1920; the Subordinate Judge has pro- 
perly taken into account the entire sale 
proceeds of the tea grown in 1919 though 
the money was received in part in January 
and February 1920, . 

As regards the second head, namely, the 

income, the chief grievance of the appellant 
is that the expenses in connection with the 
deductions to be allowed from what is 
“called the zemindari have not been set off 
ragainst the income from the garden. It 
appears that a small zemindari is attached 
‘to the garden and the defendant has allocat- 
ed the Government revenue (leviable on 
the entire property) in the proportion of 
two-thirds to the garden and ‘one-third to 
the zemindari. ‘Chis seems to be an arbi- 
‘trary distribution, and, does, in our opin- 
ion, affect the rights of the plaintiff It 
may be conceded that the plaintiff was 
expected and called upon to supervise in a 
general way the work of the zemindari 
which was really looked after by Lalit 
Chandra Das. But the outstanting fact re- 
mains that the income from the zemindari 
was not treated as an integral part of the 
income of the tea garden and we cannot 
appreciate why for purposes ‘of calculation 
of expenditure’ only, the two should be 
treated as amalgamated. 

In addition to this our attention has been 
‘invited to eleven selected items from the 
judgment of the Subordinate Judge, where 
it is asserted, he has erroneously disallow- 
ed the’expenditure. Seven of these instan- 
ces are governed by the same principle; 
in each, the question is, whether thecost 
of stores. which were not really required 
for use in 1919 but would be utilized in 
1920, could be debited against the profits 
for 1919. Weare of opinién.that the Sub- 
ordinate Judge has rightly answered the 
question in favour of the plaintiff. If the 
plaintiff had continued in service, it would 
have been immaterial whether the cost was 
debited against the profits: of 1919 or 1920. 
It seems to us-plain that. the defendant 
has made astrenuous endeavour to debit’ 
the cost of stores’ really required for 1920 
against thé income of 1919, because the ser- 
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vice of the, plaintiff had : been terminated 
by. the sis months! -notice contained in the 
letter of the12th October; 1919. The Sub- 
ordinate Judge-has rightly refused to .ac- 
cept the contention of the defendant in 
respect of these items.. He has also pro- 
-perly disallowed the claim made by Mid- 
-dleton to.charge the accounts with salary 
at Rs. 500 a month..in ‘his own favour; it 
- is sufficient to point out that .this was 
clearly not allowable under the ‘agreement. 
_ The Subordinate Judge is also correct in 
his view that the Railway freight paid-on 
samples ‘of tea sent to Srinagar and Mom- 
‘bassa for purposes of advertisement. should 
not be debited against the garden accounts 


. which were not credited with the sale: pro-, 


ceeds. | 


There is however, one. item whieh..thes 


Subordinate Judge has not correctly appre- 
ciated. The billof Heately and Gresham 
was admittedly payable by the garden. The 

expenditure wasactually incurred in 1918, 
' but as the bill was. not submitted in that 


year, it was not paid till the 29th Novem-. 


ber, 1919. There is. no ‘escape from. the 
conclusion that it must find a place inthe 
accounts of either 1918 or 1919. The.ac- 
counts of 1918 have been closed and can- 
‘not be. re-opened. The amount must con- 
sequently be shown in the accounts of 1919 
though the, plaintiff. -is rightly entitled to 
contend: that he should. not be thereby 
placed at a disadvantage, as the commis- 
sions were not calculated on the same‘basis 
in 1918and 1919. In this connection it 
has been shown to us that a sum of Rs. 2,000 
must be set off on account of a boiler 
against the bill of Rs. 4;221.. If this 
deduction is allowed, it followed, that the 
commission has been calculated by the 
Subordinate Judge on a sum which exceeds 
the correct amount by. Rs. 2221. The 
amount decreed in favour. of the. plnintiff 
must accordingly be reduced by: ten per 
cent. of the sum mentioned. ; 

“The result is that this appeal must be 
allowed to the small extent just indicated 
The sum decreed by fhe Subordinate Judge 
in favour of the plaintiff is reduced by 
Rs. 222 so that Rs. 7,618 will be substituted 
for Rs. 7,840. Subject to this variation. the 
decree will stand confirmed. . . 7> 

_As the appeal has substantially failed the 
appellant will pay, the respondent his coats 
‘in-this Court, i 

Z. K. ; 


Appeal dismissed | : 
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CALCUTTA HIGH COURT. - 
APPEAL FROM APPELLATE DECREE No. T287 «+ - 
- oF1922, .: 
‘November 27, 1924. 
Present:—Mr. Justice Suhrawardy an 
i Mr. Justice Cumiùg. 
ALIMUDDIN MOLLAH AND OTHERS— 
. | DEFENDANTS—ÅPPELLANTS tha 





i ' Ph versus f 
K.S. BANERJEE, OFFICIAL RECEIVER, 
HIGH COURT, CALCUTTA—PLAINTIFF. 
—RESPONDENT. 
Bengal Tenancy Act (VIII .of 1885), s. 


50 (2)— 
Landlord and tenant—Uniform payment of rent—Pre- 


` sumption—Slight variation in rent, effect of—Question, . 


of fact—Appeal, second. 
“The question as to whether a tenant has held the . 
land of his tenancy. for more than twenty years ata ` 
uniform rent so as to give rise to the presumption : 
contained ins. 50 (2) of the Bengal Tenancy Act, isa | 
question of fact and the decision of the lower Appel- 
late Court thereon is not liable to be challenged in 
second appeal. Tp. 319, col 2.] i : 
Case-law referred to. . . 
A slight variation in’ the rent, even though not 
explained, does not deprive a tenant of the benefit of 


‘the presumption contained in s. 50 (2) of the Bengal 


Tenancy Act. [p. 320, col. 1.] 

Tara Kumar Ghose vy. Kumar Arun Chandra Singh, 
74 Ind. Cas. 383; 36 C. L. J. 389; (1923) AVI. B.C.) 
261, relied on. 

Per Cuming, J.—A fact has often to be -proved or 
not proved by inferences drawn from the facts that 
are proved, Such inferences are inferences of fact and, - 
a finding based on them cannot be challenged in 
second appeal. [p. 321, co'l] ” . i 
` Appeal against a decree of the Special 
Additional Judge, Tipperah,‘dated the 18th 
of February 1922, reversing that of the 
Assistant .Settlement Officer, Tipperah, ’ 
dated the 10th of March 1920. . 

' ARGUMENTS.—Babu Dhirendra Lal. 
Khastgir (with him : Babu Satyendra 
Kishore Ghosh for Babu Srish Chandra 
Sen Gupta), for the Appellant—The de- 
fendants are-the appellants. The appeal 
arises out of- applications ‘under s. 105 
of the Bengal Tenancy Act for settle-_ 
ment of fair and equitable rents or alter- 


atively for enhancement of rent under 


s. 30 (6) and for additional rent under s. 52. 
of the Act. The present appeal relates to, 
and is against the decision of the learned 
Special Judge in respect to four khatians, 
Nos. 12, 28, 39 and 75. The defence of the 
defendants was that the tenants were 
entitled to the presumption under s. 50 (2). 
As regards khatian No. 12, the defendants | 
produced.a dakhila ofthe year 1294 which 
shows that therent fortheyear was Rs. 38-12. . 
The Record of Rights published in 
1918 also shows that the exactly the same’ - 
amount: is payable for rent. Plaintiffs: 


(86.1.0: 1925] 
own witness admitted that’ thefe was:no 
change.in any rent, during his time between 
1310 and 1320 B. S. Nor has the plaintiff 
challenged any of the dakhilas filed by the 
tenants as false or not- proved. The only 
contention of the plaintiff was that the 
dakhilas produced by the tenants were not 
binding on him:as they were granted by his 
ijaradars. The: learned Assistant Settle- 
ment Officer: also found in favour of the 
defendants. The learned Special Judge 
- however holds that the production of -one 
dakhila would not entitle the defendants 
to the presumption of fixity of rent. I 
submit the learned Judge was wrong: in. 
ignoring altogether evidence of the plaint- 
_ ifs’’own witness who positively said- that 
there was no change in the rent from 1310 to 
1320 B.S. [see Mohini Kanta Saha Choudhury 
v. .Preo Nath Neogy (1), Paran Chandra 
Sow v.. Kanta Mohan Mullick (2). These 
cases are authorities for holding that rent 
- continued to be paid at the same rate during 
20 years previous to the institution of the 
proceedings. The'case in Paran Chandra 


Sow-v. Kanta Mohan Mullick (2), .justifies - 


the above inference, whether there are more 
than one dakhila .or not is perfectly im- 
material. If the only dakhila.that is pro- 
duced is believed it is ‘sufficient to corro- 
borate .the Record ‘of-.Rights showing the 
present rent and to justify the presumption 
in our favour. The dakhilas are not  ab- 
solutely wrong. The evidence and admis- 
sion of plaintiff's witness is quite sufficient. 
As regards khatian ‘No. 28, I submit the 
variations in rent -have been sufficiently: 
‘accounted for, inasmuch as ‘there were 
changes in area with changes in rent and, 
therefore, the ‘presumption arose in my. 
‘favour, < 
Singh- 
Às reiris khatian No. 39 the First Court 
found it tobe mokarrari as it was recorded 
- as such in his decree but the learned Judge 


has without discussing the appeal on. its’ 


merits simply reversed that finding ‘hold- 
ing it to be a mistake of the Assistant Settle- 
ment Officer. 

As regards khatian No..75 there is no 
difference in the jama and” the appa- 
rent difference is due to the variation of 


(1) 67 nd, Cas. 381; 35 O. L. J. 309;- (1922) A. I. R. 
(C) 141; 49 C661. 
@ ‘hina Cas. 563; 39 ©. L.-J. 437;. (1924) A. LR 


O.) 
re 20 Ind, Cas, 53; ‘19 0. w. N. 117; 18 o. L. J. Ps 
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cesses. The figures given. include rents 
and cesses. Even ifthere-be a slight varia- 
tion. ‘I submit that would not preclude me 
from claiming benefit of the presumption. 
See Tara Kumar Ghcse v. Kumar Arun 
Chandra Singh (A). 

Babu Monomohan Banerjee, for the Res- 
pondent, —I submit the appeal is conclud- 
ed ‘by the findings of fact; the decision of 
the learned Special J udge on the question 
whether a tenant has been able to prove 
uniformity of rent fora period of 20 years 
previous to the institution of the proceed- 
ings, is a finding of fact which cannot be 
challenged'in second appeal. The conclu- 


sions arrived at by the Court below are 
. certainly not questions of law. 


[Cuminc, J.—They are inferences from 
facts proved ?] 


Yes, my Lord. My humble submission is 


‘that the inferences deducible from certain 
‘facts proved are purely findings of fact, 
Nothing of the law comes.in there. The law 


says that the tenant in order to be entitled 
to the benefit of the presumption must 
establish certain facts viz uniform payment 
of rent more than 20 years beforesuit. The 
burden of proof lies solely on the tenant 
who niust give. strict proof. [See Govinda 
Priya Chowdhurani v. Ratan Dhupi (5), 
Sham Lal Ghose v. Boistab Churn Muzoom- 
dar (6), Catherine Foschola v. Huro Chunder 
Bose (7).] , My learned friend has sought to 
make much of the evidence of our ' gomosia 
but that evidence has not been relied upon 
by the Assistant Settlement Officer. The 


case in Mihina Kanta Saha Chowdhury v. 


Preo Nath Neogy (1) is not really against 
me. That case was considered in a later 
case in Satis Chandra v. Nil Madhab (8), 
where it has been held that the tenant must 
prove uniform payment of rent for the 
period not covered by the dakhtlas produced 
by him, by other proofs and surrounding 
circumstances. In all the decided cases 
the tenant proved several dakhilas spread- 
ing over the required period of 20 years 
and in those circumstances the Courts held 
that dakhilas for the Consecutive 20 years 


need. not. be proved. Here what-are the 


(D, 14 Ind, Cas, 283; 38-0.-L. J. 389; (1923) A L R 
oy ri i ‘3.37. 
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-facts? The tenant simply comes in with a 
solitary dakhila 32 years old. He has not 
cared to give any evidence whatever as to 
the rent paid during the 20 years prior to 
suit or the intervening period either. The 
learned Judge disbelieves and for the 
very good reasons given by him, the evi- 
dence of the solitary dakhila produced not 

by the tenant himself, but by an omnibus 
' witness who came in to speak in favour of 
ahost of tenants-defendants. The Judge 
accordingly very rightly holds that the 
tenant failed to establish the facts which 
would entitle him to the benefit of the 
-presumption under the law I submit this 
finding of the learned Judge is purely a 


“finding of fact and no question of law is. 


therein involved. It is an inference of fact 
-from the facts proved. Such a finding can- 
not be interfered with in second appeal. 
The case in Paran Chandra Sow v, Kanta 
-Mohan Mullick (2) with great respect to 
‘the learned Judges deciding it, is not 
good law inasmuch as it ignores the 
well-established principle that the tenant 


has got to give strict proof of the facts. 


‘entitling him to the presumption. 

{Sunrawarpy, J.— What do you say about 
khatian 151] ; 

My ‘submission with regard to that 
khatian is that even a slight variation if not 
sulficiently explained rebuts the presump- 
tion. -See Bissessur v. Wooma Churn (9), 
Kumar Prasanna Deb Raikat v. Mohananda 
Das (10), Raja Singh v Kishun Behari Lal 
' (11). In ‘the case cited by my learned friend 

in Tara Kumar Ghose v. Kumar Arun 
- Chandra Singh (4); the amount of the varia- 
tion does not appearfrom the judgment. 
There also the case in Kumar Prasanna 
Deb Raikat v. Mohananda Das (10) was 
considered and approved of. 

As regards khatian No. 39 both Courts 
find that the tenant has not established 
and substantiated his claim to presumption. 


It was only through oversight that the . 


khatian was wrongly included in the decree 
of the Assistant Settlement Officer, The 
error.is apparent on the face of the record 
and needs no ingenuity to cover the mistake. 
. Babu Dhirendra- Lal Khastgir, replied in 


brief. 

Ns oe JUDGMENT. . ; 
Suhrawardy, J.—This appeal by 

the defendant arises out of an application 

"(9) 7 W.R. 44. 


(10) 40 Ind. Cas, 553. 
(11) 41 Ind. Cas. 499; (1917) Pat, 261., 
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under s. 105, Bengal Tenancy Act; by the 
respondent for settlement of fair and equit- 
able rent and relates to khatians Nos. 12, 28, 
39and 75. Itis necessary to deal with the 
different khatians separately as the points 
with reference to them are not the same. 

As regards khatian No. 12, it is argued, 
that the learned Special Judge should have 
raised the presumption of fixity of_ rent 
under s. 50 (2), Bengal Tenancy Act. With 
reference to this particular khatian the 
Assistant Settlement Officer held that the 
defendant had proved that the rent entered 
in the Record of Rights is the same as paid 
by them ii 1894 and hence he raised the 
presumption under. s. 50 (2), Bengal 
Tenaney Act, in favour of the tenant. 
The learned Special Judge in appeal has 


-differed from the lower Court and refused 


to’ raise the presumption from the circum- . 
stance pointed out by him. The fact is 
that the tenant had produced only one 
dakhila of the year 1894 which shows that 


-the rent paid then was Rs. 38-12 which is 


the rent entered in the Record of Rights.. 
From this one circumstance he has refused 
to draw the presumption of fixity of rent 
and the grounds he assigns are that the 
tenant himself has not given his evidence 
in this case (hence no direct proof of pay- 
ment), that the dakhila was produced by a 
person who came with a bundle of dakhilas 
to prove the cases on behalf of all the 
tenants, that-there is no proof of payment 
in subsequent years at the same rate and 
that there is no material pointing to the 


continuance of this rent throughout the 


intervening ~ period, The learned Judge 
then observes: “I should demand from the 
tenant some more cogent grounds for 2. 
belief that for 20 years before the sult 
he has paid the same rent. He 
must establish that before the pre- - 


sumption arises in his favour and before 


any onus .is thrown on the appellant 
(respondent before us), It is not a diffi- 
cult task to do so by the production 


of his dakhilas for the last 20 years; 


I presume that his dakhilas would not 
support such a state of things.” 
The first question that has to be con- 


‘sidered is whether the question as to 


whether a presumption should or should 
not be raised from certain facts is a 
question of fact or'of law. Section 50 of 
the Bengal’ Tenancy Act provides that if 
it is proved in any suit or proceeding 
under this Act that either a tenure-holder 
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or a raiyat and his predecessors-in-interest 
have held ata rent or rate of rent which 
has not been changéd during the 20 years 
immediately before the institution of the 
suit or the proceeding, it shall be presum- 
ed until the contrary is shown that they 
have held at that rent or rate of rent from 
the time of the Permanent Settlement. 
. The section lays down that if the Court 
, finds as a question of fact that the tenant 
held the land at a uniform rent or rate of 
rent for at least 20 years before suit, ib is 
the duty of the Court to raise the presump- 
tion that the tenant held the land at that 
rent or rate of rent from the time of . the 
Permanent Settlement. It is, therefore, 
necessary that the facts which would give 
rise to the presumption must be established 
before it can be raised in law; in other 
words, the Court must believe that the 
tenant has held the land at a uniform 
rate for more than 20 years before it should 
be called upon to raise the presumption. 
It is undoubtedly a question of fact 
and a Court of fact is the only com- 
petent Court to deal with it. My opin- 
ion is that the question as to whether 
the tenant has held the land for more than 
20 years at a uniform rent is a question 
of fact and the decision of the Court. below 
thereon is not liable to be challenged in 
second appeal. Qur attention has been 
‘drawn to the case of Paran Chandra Sow 
v. Kanta Mohan Mullick (2). There the 
Court of Appeal below had refused to draw 
, the presumption of fixity of rent from three’ 
dakhilas produced by the tenant—one dated: 
1299, the second dated 131l,and the third 
dated 13138. As the learned’ Judges held 
that the tenant had succeeded in prov- 


ing from , the production of the 
dakhilas that the rent was. -uniform 
between the dates -of the first, and the 


last dakhilas, they allowed the presump- 
tion to be raised under s: 50 (2), Bengal: 
Tenancy Act, in favour of the tenant. Whe- 
ther the question relating to the proof of 
uniform payment of rent. for over 20 years 
is a question of law or of fact. was not 
raised or decided in that case. , That case, 
therefore, is no authority for the contrary 
view. I am not prepared even to admit 
that it is a mixed question of law and 
fact; the fact must be found before the 
“law can be invoked. The. view, I take, is 
supported by the decision in the case of 
Satis Chandra ‘Biswas y. Nil Madhub 
(S). There it appears that the learned 
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Special Judge had insisted upon proof by 
means of rent receipts that the rent was 
paid uniformly for 20 years. The tenants 
in that’ case gave evidende which was ac- 
cepted that rent paid from 1891 to 1895 
was the same'as paid by them from 1904 
to 1908. The learned Judges in these cir- 
cumstances held that'the lower Appellate 
Court was wrong in supposing that the 
law insisted upon proof of uniform pay- 
ment ofrent by production of rent receipts 
for 20 consecutive years. They referred 
to certain authorities and observed that 
the view taken by the Court below as to 
the interpretation of the law was incorrect 
and they sent the case back to that Court 
for are-consideration of the matter in view 
of the rule of law laid down, namely, that 
it is not necessary to insist upon the pro- 
duetion of rent receipts for 20 consecutive 
In sending the case back to the 
lower Appellate Court they made the fol- 
lowing observation: “It is. theoratically 
possible that in the interval there may 
have been an enhahcement of the rent fol- 
lowed by a reduction, so as to make the 
rent payable in 1904 identical with that 
paid in 1895. But it is really for the 
Court of fact to decide, from all the cir- 
cumstances of the case, whether the prin- 


.ciple of continuity or the principle of dis- 
continuity should be’applied. 
-sion is an authority for the view that the 
. question whether the evidence in the,case 


“ This deci- 


is sufficient to establish uniform payment 
of rent is a question for the Court of fact 
to decide. Our attention has also been 
drawn to the case of Mohini Kanta Saha 
Choudhury v. Preo Nath Neogy (1). In that 
case the learned Special Judge had based 


‘presumption of fixity of rent under s. 50 


(2), Bengal Tenancy Act, on certain facts 
and the learned Judges held that he was 
justified in raising such presumption. 
That case, therefore, has no bearing on the 
question in issue., In my opinion the find- 
ing of the Special Judge with reference to 
khatian No. 12 based’ as it is on a con- 
sideration of the evidence adduced before 
him and of the facts of which, heas a 
Court of fact, alone is entitled to take cog- 
‘nizance, is not liable to be assailed in 
second appeal. 

With reference to khatian No. 28 it is 
argued that as there has been a splitting 
up of the original jama but no increase 
in the jama, the presumption of fixity of 
rent should, have been raised. The finding 


4 


( 

3 
arrived, at’ by. the Jeašned Special Judge 
concludes the matter.” He has found that 
this jama cameinto existence in 1306 and 


“there 'is nothing in. connection with it 


which- effectually shows it to have existed 
unchanged -for 20 years. This is clearly a 
finding of fact with which we cannot inter- 
-fére in second appeal. 

With regard ‘to khatian No. 39, the 
learned ‘Special Judge has found that it 
was by mistake entered as ‘mokarrarv’ in 
place of khatian No, 72. The Assistant 
Séttlement Officer discussed khatian No.39 


; ‘dlong with khatian No. 135 and as I under- 


. 


‘ed toany presumption in that -case. 


.stand his judgment, he found both the. 


khatians bore a' consolidated jama of 
Rs. 31-15-6 as shown; by’ Exs. D182 and 
Pi85. In’ discussing the evidence re- 
lating to these khatwans, he came to the 
‘conclusion that the tenants were not ae 
ut 
strangély-in’ his decree he has included 
khatian No. 39 only in the list of: khatians 
the: rent of which he found to be unen- 
hanceable. | | 

With regard to khatian No, 75, the 
learned Vakil for the appellant argues 
with ‘great force that. the variation is 
slight that. the Court ought not to. have 
refused'to raise’ the presumption. On the 


‘authority ofthe case of Tara Kumar Ghose 
-v, Kumar Arun 


Chandra Singh (4) and 
the other cases referred to therein I think 


"that this- contention ought to prevail. It 


‘has been held in that case that a slight 
variation in ‘the rent, even’ though not 
‘explained, does not deprive the tenant of 
the benefit of the presumption under s. 50, 
‘Bengal Tenancy Act. The variation here 
js from'6 pies to ‘one anna. . Nb: 

The jama recorded in` the Record of 


Rights is’Rs.. 4-6-6. This was the jama 


found to be in existerice.in 1321 before 
which it was, Rs, 4-6. The earliest dakhila 
shows a total. rent and cess ds Rs. 4-8-0 


and the latest as Rs. .4-9-0. If from the. 
“jama indicated 


by the last .mentioned 
dakhilas ‘the cess of about 2.annas is de- 
ducted there is: hardly any appreciable 


‘difference Between the jama as recorded in 


--the’ Record of -Rights and as stated in the 


dakhilas. ‘The -learned Special Juge’s at- 
tention was not drawn to the law on the 
subject and it is proper that he should 
‘ye-considér: this matter in the .light of the 


<. Yaw: as“ laid down ‘by the‘authorities.’ Lam, 
therefore, of- opinion that- the case with re- 


ference “to-this khatian should, be sent back 
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‘to’ the learned Special Judge fora -recon- 
sideration of it. i DELET 
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The result,’ therefore, is- that. the appeal > 
with: reference -to khatian Nos. 12, 28 and 
39>will: stand dismissed and. that with: re- 
ference to khatian No, 75. will- be allowed. 
and the case sent: back:to the lower Appal-- 
late . Court for re-consideration in the light, 
of the above observations, -Theappellants 
will pay three-fourths of the costs ‘of the 
respondent. - a: a olga. o 

Cuming, d.—This appeal: -arjges out 
of certain ‘proceedings under s.- 105; ‘Bengal 
Tenancy Act, for the settlement of-fair and 
equitable rents and relates to -four-khatians, 
| Assistant 
Settlement Officer held “that: the rent of 
the parcels of land covered by these kkatian 
numbers was liable to enhancenient on 
the ground that they weré not-held at a 
fixed rateofrent. This decision was upheld 
by the Special Judge and the tenants have 


-appealed to this Court. I-shall “deal with. 


the four khatian nunibers separately. 


Khatian No. 12.—With regard to this’ 
plot of land the appellant contends that the 
Judgehas found that in 1887 it was‘held at 
the same rate of rent-as in 1918-andalso that 
from 1310 to 1320.the rent remained the same’ 
rent (what that rate of rent: was is not 
stated or proved) and -that-on these find-.’ 
ings the Court was bound to. have presumed 
that it had been held at the same. rent or 
rate of rent for 20 years before the date 
of the suit and hence that the appellants 
were entitled to .the présumption under 


`s. 50, Bengal Tenancy Act, that it had: been 


held at the same rate of rent since the 
Permanent Settlement and-so was not’ 
liable to be enhanced. Now the Court had: 


_to find before the -presumption could -be 


applied that the land had ‘been held at: 
the same rate of rent for 20 years. before 
the date of the suit. That-is a finding of - 
fact and this Court in second appeal cannot - 
interfere. with a.finding of-fact. Had the. 
Court come to this,finding on no evidence 
whatever it would. have been open to this" 
Court to have interfered. >» . . |, 
But the Court had certain- evidence 
before it .dnd ‘after considering that 
evidenée it came. to the conclusion that- 
the facts that had been :proved did: not: 
convince it that the land had been held: 
at the same rate of rent for twenty years, - 
What that evidence was has already. been ` 
stated, It may well bẹ that -this ‘Court if 


tee. d. 1h) 


it’ were~a.’Court of fact, ‘might have come 
toa “different conclusion. ‘But Vit cannot. 
behurged: ds „& point oi. jaw, “that on, the’ 
facts’ oiia, “the ise mM ist have . come, 
tothe’ ‘eonéliision, “tha f tenancy was” a 
perianėnt one ‘and “to. a “dome to “any, 
other-would’ give! the “appellant A an appeal ,. 
oña point: ot law. A factis often to he - 
prôřed*or hot “proved by, ‘inference drawn . 
Tròia number of other: ‘facts. A - -Cgurt ,. 
may well draw, a Wrong; inference.. “from 
the “facts that", 
saine? the: “inference , that, it diawasi işa firid-, 
ing of “fact: By Bio ‘stretch ‘of ‘the imagina- 
tidn’ could “it! ‘be Said’ that á Court must ; 
héld thát because. it has: “been. found, ‘that 








thé rent* “was” ‘the’ bs saing. in 1918 as it was in , 
1887: ‘ahd ‘that for" a” portion. “of; thé time . 


the’ rent. was ‘unichahged although. at’ what, 
rate “is S hot Proved, 
held- ‘for the 90 y years, Preceding the , suit ab. 


thé’ saine, rent’ or rate of rent? and. that if. 


ib “does net": “dot “80 “ib cominits” an: error, 'of ` 
aw" T have been! referred | to’ the’ case’ of 
Paran, Chandra Sow NA „Kanta, l Mohan Mullick. 


2). SLBA IAS 
“85 u) 


Tiat da ars Ayete: ‘ties “dakhilas.. 
each, “of theni “and “the Special’. J üdge, found . 
that; this Was ‘not -8 
thë“tenant had shed , ‘at the samé rate, of.. 
rent: Mhe learned Judges held’ that in the. 
abséneé’ -bf ‘anything © to. show. that, there.” 
was any: change” in. the, tenancy ~ oF; ‘that - 


with’“a “perio Nai years “in, “between - 






durin these: wi érvening = ‘periods. “there |. 
Sa jane “tên, thgt, the, , 





wasany“Alteration “i, the, 
yJ udg “should not have- ‘held. that’ the appel- . 
| lant “was” ndi en bleg to- tHe: j resumption | 
" which“aitisé es. “uti fer's, ‘50, (2); ‘Bi engal Tenancy. , 
Aot;t-aiid Held thal it had been’ proved in, 
the: gags" “that the t té t of thé holding” was: 
not “able. to ‘iiverel ont... ' With the ‘tihost ~ 
me tha t ee J ek ie sèèms to... 


ugh not KETA 





mist w AE a 
Khatian No: “28. mei the © 
arguments ‘apply’ to‘ this’ plot also. 


‘same 
“The 
argues that there has been 


appellant 
` 2] l ra 


; -GPENDRA NARAIN ROY V: BIGWESWAR Roy cuowbatiy, 


: are, proved. But, all. the | 


the, * Jánd, had been f 


cient to, prove. “that ,. 


x appeal i is heard -ex parte, 


=. This discretion,. showeyer; ; 


ees the. Bêna, ş 


=x t ov 


"831: 
splitting ` up of the holding and -that 
there. had been no:-increase in`-the ` rate 
ofrent. . The learned: Judge has dealt 
with.-the evidente and has held that.it has 


not been. proved: that.the land: has ‘been 


held:.at. the. samé: -Yate of:rent for 20 years. 
This..again is. a finding" of fact and cannot 
be .challenged . in second appeal. 

.Khatian, No. 75.—I: agree with ‘some 
hesitation -with the „order that my learned 


- brother- „proposes -to pass’ in this case: 


Khatian No.:39.—I have nothing to add 
to. what. has been: said by- my ' learned 
brother on this part of.the. case. I, there 
. fore, concur with the order that my learned 
brother makes on the-whole appeal. 

Z.K. Appeal partly allowed 





.CALCUTTA HIGH COURT. i 
. Civiu Ruts. no, 1442F OF 1922- 
Esesr, Ouvir A No. 220 oF 1919. 

LAES R «July 6; : 1923.: 
` Present: ~ Justice: Bir, ‘Asutosh’ Mockarias 
Kr; and-Mry Justice Chotzner. 
UPENDRA. NARAIN. ROY AND: 
 OTARRS—DEFRNDANTS— PETITIONERS 
me, VETSUS : 
BISWESWAR ROY. CHOWDHURY 
-` —~PLAINTIFF—OpposiTe Parry, 

Civil Procedure ; Code (Act V. of: 1908), .s. 85 —Bx 
“parte: ‘proceedings-—Costs, whether. can be.. awarded—~ 
Conduct of ‘parties—Discretion of Court... , 

There is no ‘rule of law that because a ‘suit or 


the. successful. plaintiff or 
‘appallant, is not’ entitled to costs. against the absent 


: defendant í or respondent, ‘Tp. 822,.col..2.} , 


‘The question’ 0f' Costs is ‘the’ most, ‘general, question 
- to be-determined. ‘in-a suit and ‘itis a question on 
which the Court- “Gan; exercjse « the largest discretion. 
: is" to be, ‚exercised with 
special vefererice’ to‘all the circumstances of the case 
+ insliding the conduct’ ofthe parties, [ibid.] 

Shed Dyal Tewaree y- Judoongth, Tewaree, 9 W.R, 
7 6L at p63, referred. ba.” see, 

in awarding costs the. Court is hob confined, to the 


~ © consitleration of “the ‘defendant’ s conduct in the actual 
A litigation’ itself but may also take into consideration. 


matters which led up-to “and - were - the occasion of 
that’ litigation’; “in other words to lóok at the 
antecedent ' conduct of the defendant which’ led to 


': the apparent negegsity, for, the, plaintiff spe ling the 
8: suit. [ibid]: 


Rule issued. on. an ‘application of the peti- 
tioner under. 8. 152,.C. P..C., for amendment 
of the’ decreé for costs. . 


Babus Manmatha Nath Roy and $ 
kumar Aich, for the nen, 


frye 
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lakhyanath Ghose and Ramaprosad Mooker- 
jee, for the Opposite Party. 
‘>SUDGMENT.—This is a Rule issued 
on an application under s, 152 of the C. 
P, C. for amendment of the decree for costs 
_made in an appeal from original decree. 
The plaintiffs instituted a suit for the 
establishment of their title to a half share 
_of the lands of an Osat Taluk and for 


recovery of possession. of their share on . 


partition by metes and bounds. There 
were two sets of defendants, viz., the co- 


sharer defendants and the tenant defend-- 


ants. As regards the tenant defendants, 
the question in controversy was, whether 
-a nim howla (Ramkanai Gupta) was real or 
fictitious. If the tenure was real, the 
plaintiffs would not be entitled to actual 
possession. If it was fictitious, the plaint- 
iffs would be entitled to possession by 
ejectment of the alleged tenants. The 
plaintiffs, who had acquired a share in this 
nim howla, instituted this suit on the 
allegation that the nim howla was fictitious 
and had_no real existence. The defend- 
ants, who are the petitioners before us, 
had purchased another share in this nim 
howla; and before the institution of the 
suit they had maintained that the nim 
howla was real. 
enter appearance during the trial to con- 
test the claim. The Court of first instance 
held that the nim howla was real and made 
a decree on that basis. 

On appeal to this Court, it was held 
ihat the nim howla was ` fictitious and that 
the plaintiffs “were “consequently entitled 
to possession by removal of the. ienants. 
Tke first two defendants were yartics to 
the appeal but they did not enicr aprear- 
ance and were not represenicd at the 
hearing. The decree for costs wes made 
jn these terms: 
. titled to the costs of this appeals: 
the decree was drawn up ihe following 
clause was inserted thereto: “It is fur- 
Aher ordered and decreed that the defend- 
` ants-respondents do pay to the plaintiffs- 
‘appellants the. sum of Rs. 1,&C0-4-0." 
This order, as drawn up, entitles the 
plaintiffs to Tealise the costs from all the 
defendants. 


“When 


-The first two defendants have now. ob-- 


tained this Rule on the ground tbat as 
they did not enter appearance 10 oppcee 
ihe appeal, the Court could not Lave in- 
< pended te make an order for ccsts es 
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Babus Mohinimohon Chakrabarti, Trai- . against them. 


„plaintif or 


They did not, however,- 


litigation; 


“The plaintiffs are en- ` 


. acquired an interest in 


[86 L C. 1925} 


could not be seriously urged. There is 


no rule of law that because a suit or ap-,. 


peal is the successful 
appellant is not entitled to 
costsagainst the absent defendant or res- 
pondent. The question, consequently, arises 
whether the first two defendants were 


properly included in the category of res- 


heard ex parte, 


This position has not been- 
‘maintained at the hearing and-in fact - 


pondents liable to. pay the costs of the 


plaintiffs- appellants. 


There is no dispute as to the principle . 


applicable to cases of this character. Sec- 
tion 35 of the Code of 1908 provides that 
costs of and incident to all suits -shall be 
in the discretion of the Court, and the 
Court. shall have full power to ‘determine 
by whom or out of what property and to 
what extent such costs are to be paid and 
to give all necessary directions for the 
purposes aforesaid. It was stated by Mr. 
Justice Dwarkanath Mitter in the case of 
Sheo Dyal Tewaree v. Judoonath, Tewaree 
(1), that the’ question of costs.is the most 


~i 


general question to be determined in a. 


suit. 


discretion. 
be exercised with special reference to all 
the circumstances of the case, including 
the conduct of the parties.: 


ment of Lord Russell, C. J., in Bostock v. 


Ramsey Urban District. Council (2) shows: 


that the Court is not confined to the con- 
sideration of the defendants’. conduct ‘in 


. ike actual litigation itself, but may aleo 


take into consideration matters which led 
up to and were the occasion of that 
in other words, 
antecedent conduct of the defendants which 
led to the apparent necessity . ‘for the 
plaintifs instituting the suit. Tested 
from this point of view,..the. petitioners 
are in a situation of great’ ‘difficulty. Théy 
the tenure like 
the plaintifs; but while the plaintiffs repu- 
diated the tenure as fictitious, the de- 


.fendanis throughout conducted themeelr es 
as ifthe tenure was genuine; their con- 


duct has thus:lent support to..the case of 
the tenant defendants. ‘It .was open to 


| In fact, it is the only question over . 
which the Court can exercise the largest 
This discretion, however, is to. 


The judg- 


è 


to look at the ` 


them to appear at the trial and. to state . 


that they had ‘no interest in the litigation, 
that there was -no cause. of ‘action as 


LA) ‘OW. R. 61 at p. 63. 
12) (16C0) 1 Q., B. 357 at p, C0; 69T.. 


J. P. 140; 48 W, R. 254; ELL. T, 156; 16, LR 96. 


i 


J.Q. B. 108; 4 
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against them, . that -they did not dispute. 


thé allegations of the -plaintiffs as to the . 
fictitious charactor of the tenure and that 


they should consequently be discharged. 


That was not. their attitude. Their con- 


~. duct antecedent to the suit unquestion+ 


ably encouraged and helped the tenants. 
We hold. accordingly. that the order for” 
costs ` was properly made and that the 


petitioners were rightly included in the., 


category of respondents liable for pay- 

ment of costs to the plaintiffs-appellants. 
The Rule is discharged. with costs We 

assess the hearing-fee at two gold mohurs, 
“Z, | ie Rule discharged, 


' ALLAHABAD HIGH COURT. 
_ Sgconp CIVIL APPRal, No. 1068 oF 1922.. 
July 3. 1994, . 
~ Present:—Mr. Justice Daniels 
and Mr. Justice Neave. 
MATHURA DAS—PLaIntiF#—APPELLANT 
versus i 
“RAMRAJT SINGH AND o1 HERS— DEFENDANTS 
` RESPONDENTS, -> 
é Civil Procedure, Code (Act V of 1908), s. 47,0 XXI, 
rr, 58, 68—Ezxecution of decree: —Attachment—Objee- 
tion allowed--Title suit, maintainability of. 

In execution of a decree obtained by him the plaint- 
iff attached certain property as belonging to his judg- 
ment-debtor. Defendant put in an objection to the 
attachment on the ground that he- had purchased 
the property~from the judgment-debtor prior to the 
‘attachment and was holding under-an independent 
title. This contention was upheld by the Executing 
Oourt and the objection was allowed. Plaintiff there- 
upon brought a suit for a declaration that the sale- 
deéd executed. by the judgment-debtor in favour of 
‘the respondent was null and void as against the plaint- 
iff, and that the property was liable to sale in exe- 
cution.of£ the plaintiff's decree against the judgment- 

“debtor. The suit was dismissed on the ground that~ 


according tothe allegations in the plaint, defendant's - 


purchase. was made after the attachment in execution | 
of the plaintiff's decree and that the defendant was,” 
therefore, the representative .of the judgment-debtor 
aan aes suit was barred by the: provisions of s. 47 of 

the 
Held, ne the defendant’s objection having been, 
allowed onthe ground that he had made his purchase 
prior to the attachment, the plaintiff was bound to 
-file the present suit to set aside the order passed by - 
the Fxecuting Conrt and that/the suit was, therefore, 
eae -and not barred by the provisions of 

T of the C. P.-C. [p. 323, col. 2.] 


x “ae. Nand Kishore: 19 A. 332; A. W. x 


1897). 73; 9'Ind, Dec. (N. s:) 217, distinguished. 
A ppeal from-a décree of the District 
i udas, „Allahabad, dated the 18th March 
‘Mr. Iqbal Ahmad, for fis Appellant. 
pi K.N.K aji. for the Pesona 
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JUDGMENT.—This suit was filed for 
a declaration that a sale-deed executed by 
the plaintiff's judgment-debtor in favour of 
the respondent Ramraj Singh on 23rd April 
1919 is null and void as against the plaint- 
iff and that the property is liable to sale 
in execution of the plaintiffs decree against 
the other defendents. The suit has not 
been tried on the merits, both Courts hav- 
ing dismissed it as barred by s. 47 of the 
C. P.C. The ground taken by the Trial 
> Court.and approved by the Court below is 
that, : according to the allegations in the 
-plaint,. Ramraj Singh's purchase was made 
‘after the issue of an injunction and of an 
attachment in ‘execution of the plaintiff's 
decree. Under these circumstances the 
Courts have held that Ramraj Singh is a 
representative of the judgment-debtor under 
the ruling in Lalji Malv. Nand Kishore 
(I) and, therefore, the plaintiff's remedy was 
under s. 47. It appears to us that the. 
Courts have not paid sufficient attention to 
what, actually took place. Ramraj Singh's 
allegation on which his objection was found- 
ed was that he made his purchase prior to 
the attachment and was holding under an 
independent title. This contention was 
upheld by the Executing Court. His objec- 
tion was treated throughout as an objec- 
tion under O. XXI, r. 58, and the order 
passed was passed under that rule. The 
or-er specifically directs the decree- holder 
“to file a separate suit to establish his title. 
Itappears to us that, if the decree-holder 
had attempted to appeal against this order, 
his appeal would: have been rejected on the 
ground not only that the order purported 
to have been passed under O. KAT r. 58, 
but that the Court below had hed that 
the purchaser was a third party to the suit 
and not a person who had purchased pend- 
ing the attachment, Under these circum 
stances it amounts toa denial of justice ta 
refuse to entertain the plaintifi’s suit on the 
ground that thesremedy lay under s. 47. 
We set aside the decrees of the Courts 
below and remand the case through the 
lower Appellate Court to the Court of first 
‘ instance.for trial on the Merits. The ap- 
pellant will get his costs of the appeal to 
this Court including in this Court feeson 
the higher scale. Other costs will abide 
theresult. a 
Z. K. Appeal allowed. 


ae 19 Az 332; A, W. N, (1897) 79; 9 Ind. Dee. (x.8.) 
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-: OUDH JUDICIAL COMMIS- 
i SIONER’S COURT. 
' Secoxn Cryin APPEAL No. 150 or 1923. 
November 10, 1924. 
_Present:—Mr. Wazir Hasan, A. J. C. 
JAGDAMBA SINGH AND axoTHER— 
DEFENDANTS E me o 5—ÅPPELANTS 


AZMAT ULLAH KHAN— Prane 


— RESPONDENT. 
Co-shar ers dverse possession. 
Mere possession will not give prescriptive title tò 
one co-sharer as against another. To establish such 
„a title there must be clear evidence of ouster. 


r 


Second appeal against a decree of'-the 
` Subordinate Judge, Fyzabad, dated the 15th 
‘January 1923, confirming that of the Ad- 
ditional Munaif, Sultanpur, dated the 9th 
May 1922. > 
-Mr. K. P. Misra, for the Appellants. 
Messrs. Haider Husain and Rauf Ahmad, 
for the Respondent: 
'  JUDGMENT.—The appellants were 
arrayed as defendants Nos. 2 and 5in the 
suit out of which this appeal has arisen. 
‘Defendant No.1 was one Tirloke Singh. 
On the 28th August 1919 he gave a usu- 
‘fructuary mortgage to the plaintiff- respond- 
‘ent in lieu of a loan of Rs. 150. The 
- ‘subject-matter. of the mortgage were four 
plotsof land. Theré total area was 1 bigha 
19-biswas. Atthe date of thismortgage the. 


mortgagor had no exclusive title to the. 
plots.just now mentioned. He was one of 


many ¢o-sharers of the village and the 
plots belonged to the entire village com- 
munity. The plaintiff mortgagee failed to 
obtain possession under hismortgage. The 
present suit was brought to recover pos- 
session. The plaintiffs case is that plots 
Nos. 1493 and 1528 fell to the share of the 
defendants Nos. 1 to 3, the share of de- 
fendant No. 1 being half and that of the 
other two defendants Nos. 2 and3 was the 
other moiety and thatin lieu of plots Nos. 
1529 and “78 the defendants Nos. 1 to 3 
were allotted four other plots Nos. 1€03, 
k 1018, -1070 and 1066. All this, it was alleged 
wasdone in arevenue pariition of the village 
“in the year 1920° ` 

Both the Courts below have found that 
the partition and the allotment thereunder 
as stated by the plaintiff were proved and 
there is ample evidence in support of that 
finding. The learned Counsel for the ap- 
pellants argues in second appeal that before 
the partition of 1920 the defendant No. 2 
had acquired title by prescription..to the 
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plots originally mortgaged by. the defend- 
ant No. 1 in favourof the plaintiff under 
the mortgage of the 28th August 1919 and 
that if that. is true the partition having 
been made hetween the defendants inter se 
cannot have the effect of divesting the de- 
fendant No, 2 of the prescriptive title. 

The argument. is perfectly sound hut the 
position would thén be this. Previous to 


the partition as. well after it the defendants | 


Nos. 1 to 3 stood in the relation of co- 
sharers to one anotherand all that the defend- 
ants-appellants are. able to show is their 
possession over the mortgaged plots by re- 
ferring to entries in the khasras and other 
papers. Mere possession, however, will not 
give prescriptive title to one co-sharer as 
against another. To establish such a title 
there -must be. clear evidence of ouster 
which is not forthcoming in this case. 

The appeal, therefore, fails and is dis- 
missed with costs. 


8. D. Appeal dismissed. 


RANGOON HIGH COURT. 
OCrvit Misceutanzous APPEaL No. 55 oF 


January 2, 1925, 
- Present:—Mr. J ustice Heald and Mr. 
Justice Chari. - 
MAUNG HME——APPELLANT 


versus 
U PO SEIK AND orHprs—ResPonpEenTs, 


Provincial Insolvency Act (V of 1920), ss. 37 (1), 5% 


—Insolvency—Adjudication, annulment of —Receiver, 
whether can maintain application to avoid transfer. 

When an adjudication order is annulled and the 
estate is allowed to revert to the insolvent uncondi- 
tionally, the Receiver no longer represents either thé 
insolvent or the creditors and can ño longer claim on 
behalf of the creditors the benefit of the provisions of 
s. 53 of the Provincial Insolvency Act. In such a case 
the Receiver cannot continue to actasif he still re- 
presents the insolvent’s estate or to prosecute for the 
benefit of the insolvent or of the creditors applicaticns 
which the insolvent himeelf could not.prosecute and 
which are based on an adjudication which has ceased 
to exist. ip. 326, col 1. 

‘Mannu Lal y. Nelin Kumar Mukerji, 48 Ind. Cas. 
443; 41 A. 200; 16 A. L. J. 938, distinguished. 

Rajkristo Singh v. Shaikh Safatooliah, 17 W. R. 85, 
relied on. 

Appeal from an order of the District 
Court, Tharrawaddy, in Civil: “Miscellaneous 
Case No. 12 of 1923. 


© wero. ieas) 


Mr. Halkar, for the Appellant. : 
‘JUDGMENT. Jn Civil “Miscellaneous 
. Casé No 46 of 1922 of the District Court of ` 
Tharrawaddy, one Shwe’ Mya filed his peti 
-.tion under the Provincial. Tnsolvency Act: 


and.on the 17th of July 1922 he was adjudi- - 


cated insolvent, the present appellant, who 
isthe hailiff of the, Court, being appointed 
Receiver, ` 

In Civil Miscellaneous Case No. ll of 1923 
‘one of the creditors applied for the annul- 
"mient.0f the adjudication order. . 

In Civil Miscellaneéus Case No. 12 61 1923, 


_ -which was instituted on the same date as 


No. 11 appellant, as Réeceiver, applied to the. 
Court to avoid’ certain ‘transfers under s. 53. 


_ of the Act, 


On the 7th of February 1923 the adjudi- 
cation order was.annulled, the insolvent con- 


. ,Benting to the annulment. 


Under s 37 (1) of the. Act the. effect of an 


.. “annulment is ‘to vest the property of the in- 


-solvent in such person as the Court may. 
` appoint or in default of such dappuintmeént: 
to rë. vest it in the debtor. on-such conditions. 
` as the. Court may. impose, i 


No appointment, was. made by. thë Court 
and no conditiońs: were imposed, so that “it 
would seem that the property reverted to 
the insolvent unconditionally, and that ap- 
pellant, as Receiver, no longer represented 
the insolvent except to the extent. that all 
acts, therefore, done ‘by him as Receiver. 
were valid. 

The question arose as’ to whether or not 
appellant as Receiver was entitled, after the 


- adjudication order was annulled to ‘prosecute. 


- the proceedings to avoid transfers unders. 53 


of the Act; which he had. instituted while 


i the order was in force. 


: The Court, in an order dated the 9th of 
March 1923, decided’ that he was entitled to 
- prosecute the proceedings, but in its: final. 
order, dated the 4th June 1923, refused, to: 
avoid the transfers. so far as the "present res- 
pondents were concerned. 


Appellant, still as Receiver, appealsagainst 
: that refusal, 

On or about the Ist of February 1924 one 
of the respondents Po Seik*died and on -the 
.26th of June appellant applied to bring his ` 
heira' and legal representatives on the re- 
cord. -His ‘application was- “time-barred | 
under Art. 177 of the Limitation Aet, and 
the appeal abated so far as Po Seik was con- 
" Gerned. 

-The send and third . respondents “Tun 


AN 
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appeal, 


*, 336. 
Pe and. Ma. Thin, hia: are alleged to. he sub- 
sequént transférées ofthe property from Po 
Seik,* have. not appeared to contest the, 
The District Court held fhat the 
transfer by: the debtor to Po Seik was made 
in good faith and‘ for valuable consideration 
and, therefore could not be avoided under 
5. 53 of the Act. ° 

Two-preliminary questions of law 1 arise in 
the appeal, namely, whether appellant as 
Receiver was entitled to prosecute the pro- 
ceedings under s. 53 0f the Act after the 
adjudication order was annulled, and if he 
was-so entitled, whether the abatement of 
thé appeal- as ‘against Po Seik involves its 
abatement as against the two surviving re- 
spondents also. There isa further difficulty 
that if itis held that appellant was not en- 
titled to prosecute the proceedings, the 
lower Court's order as against Maung Kan 


-Gyi and Maung’ Po Saw, ‘who have not 


appealed against that order will apparently 
-have to be set aside. 


Tt is clear that the case of Mannu Lal v. 


N elin Kumar Mukerji (1) cited by the lower 


Court.as.authority for the proposition that 
appellant as Receiver was entitled to pro- 
secute the proceedings under s. 53 after the 
adjudication order had been set aside, was 
no authority for that proposition. In that 
case it was held that a suit instituted by 
the Receiver between the making of an ad- 
judication order and its annulment against 
the insolvent's debtors with the object of 


ascertaining the factum and-extent of their 


indebtedness could be continued by the 
Receivers after, the adjudication order had 
been annulled. The reasons given for this 
decision were that the suit could have been 


` continued after the annulment in the name 


of the person whose adjudication had been 


_annulled if not by the Receivers themselves 


that that person had raised no objection to 
the continuance of the suit by the Receivers, 
and that no injustice could be done -to.the 
debtors by the case being heard out on the 
merits. That reasoning may or may not 


‘have -béen legally sound, but whether it was 


sound or not itis clearthat that case was 
entirely different from that with which we 
are dealing. : In that case the cause of 
action- was entirely “independent of the in- 
_solvency proceedings and the only effect of 
those proceedings was that the Receiver 
-stood in the insolvent’s place as plaintiff, 


_ (1) 48 Ind Qas. 443;°41 A. 200; 16 A. L. J, 938: 


$26 
If after the En A the “late insolvent” 
himself ought to have taken the place of 
the- Receivers as plaintiff, the irregularity 
was purely formal. In this case the appli- 
cation made by the Receiver is based en- 
tirely on the special provisions of s. 53 of 
the Insolvency Act and the insolvent: could 
not'have. made the application himself. So 
fár as that’ particular application was con- 
cerned, the Receiver represents the insolv- 


ent’s creditors ‘rather than the insolvent. - 


When the adjudication order was annulled 
and thé estate with its liabilities reverted to 
the insolvent, the Receiver in our view no 
longer represented either the insolvent or 
the creditors, and since he no longer -repre- 
.sented the creditors, he-could no longer 
claim on their behalf the benefit of the pro- 
visions of s. 538; We do not wish to suggest 


that in all cases where an -adjudication- 


order is annulled the Receiver is ipso facto 
relieved of all future duties, but we are of 
opinion that where as in this case the estate 
is allowéd to revert to the- insolvent uncon- 


ditionally, it cannot have been the intention ` 


ofthe Act that the Receiver should continue 


to act as if he still represented the estate 


and to prosecute for the insolvént’s benefit 
applications which the insolvent himself 
could not prosecute and which are based on 
an adjudication which has ceased to exist. 
“The case of Rajkristo Singh v. Shaikh Safa- 
toollah (2) seems to support this view. . 
We, therefore, feel bound to hold tbat in 
_ this case appellant as Receiver had no power 
to prosecute the applicationunder s. 53 after 
the adjudication had been annulled and to 
hold that dppellant’s application should 
have been entirely dismissed.’ 
“ We accordingly dismiss’ the appeal so far 
as the respondents Tun Pe and Ma Thin are 


concerned, and we also set aside the lower’ 


Court's order as against Kan Gyi and Po 
“Saw, - 

--As Kan Gyi and Po Saw did not appeal 
, ‘we see no reason to award them costs as 
against the Receiver, but: we set aside the 
order- for costs in favour of the Receiver. 


The result is that all” parte will pay their f 


own costs. 
Z. K. 


: Appeal dismissed, 
(2) 17 W. R. 85. ? 
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PRIVY COUNCIL. 
ÅPPEAL POM THE Bumaay Hiau Covat. 
May 19, 1925. : 
Present:—Lord~ Buckmaster, Lord 
a Atkinson and Lord Shaw, -> 
DODDAWA kom BENNEPGOWDA 
- * — ÅrPELLAnT 
versus 
BENNEPGOWDA bin YENKAN- 


GOWDA AND oTHERs— RESPONDENTS 

~ Pedigree ‘tables, value of—Discrepancies—-Pedigree 
supported. by oral emdence. 

It-must always be a mattér of great difficulty to 
prepare pedigrees in a country like India where there ` 
isno official register of births and deaths, where 
records of a family may be few. and where it is 
essential to depend for information upon the uncer- 
tain testimony of family traditions; men's lives are 
swiftly forgotten and the memories of' survivors often 
fail. It is, therefore, not a matter of surprise to find - 
that pedigrees prepared in India and which may be 
accepted as honestly prepared are, nonetheless, not in 
Coa in ‘every detail. Íp. 326; col. 2; p 327; 
col. 1 ; 

A pedigree which has been subjected to investiga- 
tion many years prior to the institution of the litiga- 
tion in which it is questioned and which has previously 
baen relied-upon by competent authorities and is sup- 
ported by verbal evidence may safely be accepted as. 
correct. |p. 327, col. 1.] 


Mr. W. Wallach, for the Appellant. 
Mr, E. B. Raikes, for the Respondents. 


JUDGMENT. - 
` Lord Buckmaster.—Mr. Wallach has 
urged all- thatcan be said on behalfof the’ 
appellant in this case, but he has not 
satisfied the Board that the judgment of the 


-High Court of Judicature at Bomby, dated 


10th March 1921, against which he is appeal- 
ing, is not correct. 

The real question that arises upon the . 
appeal is connected with the pedigree of a 
family, of which one Bennapaguwda, who 
died in 1876, is, for the present purposes, 
one ofthe most prominent members. The 
real question for decision is whether one 
Baswangowda the ancestor of the Benna- 
pagowda who died in 1876, was the only 
son of his father, or : whether he had a 
brother whose name was Timmanagowda. 
The solution of the’ question, is made im- 
measurably more difficult by the fact that < 
the names of the: people concerned do not 
remain constant forany length of time, and 
it is a very difficult matter, working throu gh 
the pedigrees, to identify the persons ‘to 
whom reference is made It must always 
be a matter of great difficulty to prepare 
pedigrees in a country where there is no 
official register of births and deaths, where 
records of a family may be’ few, and where 
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it is essential to depend for information 
upon the unceriain testimony of family 
traditions; men’s lives aré swifty forgotten 
‘and the memories of survivors. often fail. 
~ It 1s, therefore, not a matter of ‘surprise to 
‘find that pedigrees, which may be accepted 
as honestly "prepared, are, ‘nonetheless, 
‘not in actual agreement in every detail. 
The pedigree upon which the appellant 
relies, and he is entitled to place great 
reliance upon it. is a pedigree which was 
put forward as far back as the 6th July, 
1849, when a statement was prepared by 


the Bennapagowda, who died in 1876, re-~ 


latiug to his Patilki Watan and Khasgat 
inam in accordance with the forms of the 
Inam Committee. He only showed one 
line of descent from the person already 
referred to as Baswangowda but who is 
_ also: described as Barsapa, and he excluded 
entirely froin his pedigree’ the brother of 
Baswaugowda, whose name was Timmana- 
‘gowda, through whom the’ respondents 


claim. lt is said’ that this means that no- 


such person 48 ‘'immanagowda, the brother 
-of Baswangowda ever existed; “but that is 
not necessarily the inference to be drawn. 
Jt was in truth all that was necessary for 
the purpose for which he, Bennapagowda, 
prepared his. pedigree that he should-have 


brought down the one line from Baswan-, 


gowda, The appellant, however, in support 
of his contention that the pedigree of 
Bennapagowda was not only correct but 
complete, lays stress upon the fact that it 
contains the statement that “The genealogy 
.-ds all that is known (to us); itis not traced 
from. the original ‘acquirer as that is not 
known,” That was the statement made by 


Bennapagowda, who died in 1876. Upon- 


his death proceedings were further taken 
with regard to ‘the heirship consequent 
upon his death and, there again, the same 
pedigree was used. If the matter had 
rested there, the appellant would have 
been well justified in what he says but, in 
1878, Ningawa, who was the widow af 
Benonapagowda proceeded to adopt Pam- 
pana as Bennapagowda’s son. She was at 
liberty to adopt whomsoever she thought 
right, but it isagreed that it would have 
‘been more in accordance with the feelings 
of the family that she should have adopted 
some person who was in fact, a member of 
the family;she asserted in connection with 
the adoption that Pampana was such a 
person, and for that purpose she produced 
a pedigree, which went much further back 
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tharvthe. pedigree originally produced by 
Bennapagowda and introduced this further 
line coming down through Timmanagowda, 
the alleged brother of Bawangowda and 
ending with Pampana, whom she pro- 
posed. to adopt. If: that pedigree 
be accepted, then the appellant fails, 
‘Now although it cannot be said that 


‘the question of the true family histcry 


was at the moment the subject of any 
litigation, the pedigree was nouetheless put 
forward for the purpose of establishing a 
very important family relationship, anu it 
is this fact that led the learned Subordi- 
nate Judge to treat it as unreliable, But 
the matter does not rest there. A more 
important question arose in 1888, owing 
to Pampana, who had been adopted in 
1878, having died without issue on the 5th 
October, 1887, namely, as to whose name 
should be enteréd on the register of inland 
revenue, and for this purpose there was 
an investigatidn once more of the family 
history, and in the end the person who was 
accepted as being the person in whose 
name the entry cught to be made, was 
one Shirigirepa, one of the people who 
descended from the line of Timmanagowda, 


‘Theré .can, therefore, be no doubt that at 


that time at any rate when an investiga- 
tion was made-as carefully as pos-ible into 


the circumstances, the statement that Beuna- 


pagowda had a broiher Timmanagowda, 
was -accepted, and upon that, the registra 
tion was effected. Thatisa long time ago 
and no‘hiug has happened since to thiow 
doubt on what wasthen.done It is, how- 
ever, urged that as these two pedigrees are 
in conflict, and as the first contains the 
statement that it was all the pedigree that 
was then known made by the person who 
it is rig: tly said, was the person most 
likely to have knowledge, that these later 
pedigrees ought not to be relied on, and to 
this argument is added the fact that wit- 
nesses who have come forward are witnesses 
who, in certain respects, have shown them- 
selves to be untrustworthy, and in parti- 
cular that one attempted to vouch the 
pedigree by reference to documents which 
he said were in his possession, and which 
he never produced. These are all unfor- 
tunate circumstances which are not as rare 
in the consideration of these cases as the 
Board would desire that they should be, 
but they only render it the more important 
to rely, as far as possible, upon the docu- 
ments that have been subjected to investi- 
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-gation at an. earlier stage, and have been 
rélied upon by the authorities. 

Their ‘Lordships. find’ themselves unable 
‘to accede :to the appellant's request to.treat 
“the pedigree that originally came to light 
‘in connection “with the adoption of Pam- 
pana as a completely concocted document ; 
“it'has been supported.by verbal evidence; 
it has been accepted by the.competent au- 
thorities, and their Lordships do not think 
‘there is any adequate reason why it should 
now be disregarded by them. 

For these reasons their ‘Lordships think 
that this appeal,should fail, and they will 
‘humbly ‘advise His Majesty - “that it should 
be dismissed with ‘costs. A 


Appeal dismissed. 
Solicitor for the Appellant—Mr. T. 
‘Wilson. 
Solicitors for ‘the Respondent.—Mr. E. 
‘Dalgado, 


"MADRAS ‘HIGH ‘COURT. - 
“OiviL ‘Revision “Peririon No. 554 or 1922. 
Septem ber: 10, 1924. 

Present: Mr. Justice Ramesam. 
BHATTI:PROLU' CHANDRASEKARA 
‘LAKSHMINARAYANA—Derenpant 

‘No..1—P8riTIONER - i 


VETSUS 
PONUKAMATI NARASIMHAM— 
PLAINTIFF—-RESPONDENT. - 

Provincial Small Cause Courts Act (IX "07 1887), 
Sch. II, Art. 48-A—Madras Local Boards Act (V of 
1884), s. 156—Suit by employee of Union "Board to 
recover pay wrongly ‘withheld—Small Cause Court, 
jurisdiction of—Limitation. 

Plaintiff} a former- employee ofa Union Board, sued 
_to recover his pay and allowances from the ‘defendant, 
who was an ex-Chairman of the Board, on the ground 
‘that the ‘amount ¢laimed had been received - -by ' the 
defendant from thè Lioard on behalf of the. plaintiff 
and had. been wrongly withheld by him. There was 
no allegation «that the . defendant. had dishonestly 
“appropriated the amount to his own use: 

‘Held, (1) that the~suit did not fall within the pur- 
view of Art. 43-A of Sch: II to the Provincial Small 
.Cause Courts Act, and was not, therefore, excluded 
from the jurisdiction of a Small Cause Court; 

(3) thatthe alleged withholding of the money by 
‘the defendant was not an act done in pursuance or 
-execution or intended execution of the Madras Local 
-Boards Act and the suit was not, therefore, governed 
by the six months’ period of limitation prescribed by 
§ 456 of the Act: 


takeniartamavaly v. PONUKAMATI ANENG 


“self. 
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_ Petition, under s. 25 of Act IX`of: 1887, 
praying the High Court to revise the 


‘decree of the- Court of the District Munsif, 
“Repalli at Tenali, in S.C. 3. No. 401 of 1921, 


‘ “FACTS.—The plaintiff, a former clerk 
in the employ of a Union Board, sued the 
defendant, the then Union Chairman, for 
recovery of pay and allowances with inter- 
est appropriated by the latter to his own . 
use. The plaintiff's case was that the 
late Union ‘Chairman drew the amounts 
due to plaintiff from Union funds and 
withheld payment, taking the amount him- 
The first defendant pleaded that he 
paid out the amounts, that the suit was 


“bad ‘without notice being given: to him . 
“under s. 80, 


C. P. ©. and that the suit 
was barred by limitation having been 
-brought more than six months after the 
accrual of the cause of action. i 

~The second defendant, the President of the 


„Taluk Board pleaded that the suit was not 


maintainable against him and was exone- 


~ rated, 


The District Munsif held thatthe payment 


‘alleged by the first defendant was not true 
_andfound that the suiit, was brought against ` 
‘the first defendant ‘in-his private and per- 


sonal capacity. 
:Reference was -also made to.an endorse- 
ment by the Taluk Board of which the 


:second defendant was President on a élaim 
“being made against it by the plaintiff, to 
“the effect that ‘the .pay of the plaintiff was 


paid ‘to the first defendant, and that the 


plaintiff might proceed against him per- 
-sonally. 


Notice to defendant was further proved. 


The District Munsif also. found that no 
, question of limitation arose since the suit 


was brought against the defendant ‘in 


‘his private capacity since both plaintiff 


and defendant on the date of suit were out 


‘of office. 


The suit was accordingly decreed. i 
Against ‘this decree a revision petition 
was presented to the High Court under 


A 25 of the Provinċial Small Cause: Courts 
“Act. 


Mr. Ch. Raghava ‘Rao, for ihe Petitioner, 
‘Mr. B. Somayva, for the. Respondent. 
JSUDGMENT.—The first point argued 


“is whether'Art. 43-A of the Second Schedule 
-to the Provincial Small Cause Courts Act ` 


bars the suit. There is no allegation in 


the plaint that the suit amount was mis- 


appropriated by the defendant. The plaint 


WONG in Telegu contains English worde - 


(86 1. d. 1925) `. O R 


L T ahan 


HAZARI 0. RAM DL. 329 


` JUDGMENT.—This . revision was 
at: any. filed*¢ Bd July” 1924 from an order dated 
has: risithere. 80th Sine" 1921; ‘more than 3" years later. 

any - -alleg gation... “tliat - the -défandsht “dis- Thus-thére lias been‘a ‘long ‘delay which 
honestly kept. the amount: with.chimself, hä lot been: ‘explained. ° dn such a case 
Underi sthese - circumstances: the: cognizance a. ed : 
n hel suit-in-a- Small Cause: Court: eanit apart ftom. ~ ere “buch an application 
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OUDH JUDICIAL COMMIS- 

SIONER’S COURT. 
Civit Revision No.. 100 oF 1924. 

~ November 5, 1924. 
.Present:—Mr. Dalal, J, O: 

“MAHADEO PRABAD AND, OTHERS—. 

4, “ADuveNpaNrs “APPLICANTS | ee Mi 
fe aha jai HA Pa BU 








979 ‘and Durga Ree E Sheo gk JAN 4 A BO. 
WENG; (1881) 165; 2..Ind. Dec. (nis): 760, followed *# 


. «Revision against-an-.order of. thė-Mursif, * i 
Balgram; dated, the 30th June 1921, ea 
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DULAR: “itp. rans- Pram 
ca —RESPONDEN'IS.. ae 

doa i Act “(IL of 1901);s. “go Li dlord and 
tenant-—Sir, “land—Occuparicy ; Tights, acquisition of — 
. Treesxplantéd by: non~otcupanty: tenant Holding, whe- 


. then.converted.into grovere 2 ii 


Occupaiicy rights, cannot be acquired in sir land. 
fp 330301. L] “ 

A .ri6noecupahey -tenint is- ‘not entitled to plat 
trees: on, ‘bie holding without. tie zemindan’s written 
consent: [abid] - perk Tt 

‘Guava: trees planted by. a zion-ocoupatiey tenant on 
his holding** “without the written permision of the 
zentindiry-and whieh are scattered’ over a large area 
andido nirin any Wway.interfèřet with the agricultural 
nature of thé land, do not convert the holding into 


. a grove, and do not confer upon the tenant the status ` 


of a‘grovethdlder. [ibid] 

Second appeal against a decree of the 
District Judge, Benarés. : 

JUDGMENT .—This case is a some- 
what extrenmé instance” òf. the, Law’s - delays. 
The suit was “fled” ‘in the..year: 1917, but 
owing. tò: various: appeals‘ and- remands by 
this Court itis; „only“ now coming up for 
final decigion..in the: “year. 1994." The suit 


7. is -onezfor: -ejectment: of.sub-tenant of sir 


land. 


The points “in dispute are quite 
simple..-- 


The: meridraridunt :of'-appeal con-" 


sists of five paragraphs: «bint, the points 


p osite Party tos urged’ in: appeal i are: $: only? twos, í ‘The first 
& fears,” LA Be 
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is that the dèténdant: appellatit has acquired, 

occupancy rights. If the landis sir land. 

- occupancy. rights cannot be acquired in it, 
and there is a finding of fact of the Court 
below: based on the Settlement Records that 
this land is sir. ‘The finding disposes | of 
the first plea. 

The second plea is that the defendant has 
acquiréd’ the status of a grove-holder -by 
reason: of his planting a number of guava 
trees'on the land. The learned District 
Juge may bé wrong in saying that guava 

` trees cannot constitute a grove, but his 
substantial finding is that in the current, 
case they do not. He finds‘ that they are 
scattered over a large area ‘and do not, in 
any,‘way, interfere with the agricultural 
nature ofthe land. The Assistant Collec- 
tor's finding was to the same effect.. Indeed 
the Assistant Collector inspected the ‘spot 
and found that the trees could only have 
been ‘planted avery short time before the 
institution of the original suit in 1917, and 
were planted without the permission of,the 
zemindar. This last finding has -nob been 
specifically referred to, by the learned Dis- 
trict Judge, but if it was necessary to do 
so in order to save a remand I should be 
„prepared to affirm it. It was not alleged in 
the written statement that-the trees were 
planted with the zemindar's consent and 
indeed the . proviso to 8. 88 of the Tenancy 
Act declares that no non-occupancy tenant 
is entitled to plant trees without the zemin- 
dar's written consent which, in this case, 
has certainly not been alleged. On the. 
facts as found the landiin suit was an 


agricultural holding at the time this suit - 


was instituted and the defendant had not. 
acquired the character of a grove-holder. 
The decree of the Court below is, therefore, 

correct and I dismiss this appeal with: 
4, costs. 


"Z. Ke Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
.. SIONER’S COURT: 
CivIL Revision. No. 106 or 1924. 
November 5, 1924. >. 
-` Present:—Mr. Dalal, J. C. 
MEN DI LAL—Derex DANT APPLICANT 
i versus : 
` RAM CHANDER—PraintiFrF— 


OPPOSITE PARTY. 
Gnat Act (IX of 1872), s. 


63~-Novation— 
Baldnee of agcount, when recoverable, j 


DEBI CHARAN V, BAGHUBIR. 


[86 I. 0. 1925] 


. The balance. of an account is not recoverable unless’ ` 
it is within limitation or the promise to pay gives 
risa to a fresh and independent cause of action. 


Revision against a decree of the dee. 
Small Causé “Court, Lucknow, dated the 
16th May 1924. 

Mr. Girja Saran Lal, for the EN i 

Mr. M. L. Khandewal, for the Opposite 
Party. f ‘ aes 

JUDGMENT.—The contention of the. 
defendant-applicant against the decree. 
of a Court of Small Causes is confined to: 
the item of Rs. 21-4-0. It is pointed out that 
that is only the balance due and cannot be’ 
recovered until- the plaintiff proved that: 
the sum was due within limitation. In’ 
support he. has quoted Jawahir Singh 
v. Lachman Das (1). The case, however, 
does not stop here and so the ruling is 
not applicable. -The lower Court has de-' - 
finitely. held that there was novation of 
contract and that the defendant’ promised: 
to pay this sum to the plaintiff within a’ 
month and that promise was given on the. 
ist November. 1921. Clearly, therefore, a 
fresh:.and independent ‘cause of action 
accrued to the. plaintiff against the defend- 
ant on Ist December 1921. 

It was ‘argued further that there was no 
consideration: for. such a new contract. 
The consideration is, however, established 
because such sum was found due from the 
defendant tothe plaintiff on previous ac- 
count on Ist November 1921. I dismiss 
this application with costs. 


Application dismissed. 
(1) 3 0. ©. 195. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL Appar, No, 185 or 1923. 
June 26, 1924. 
Present:—Mr. J ustice Neave. 
DEBI CHARAN—Dprrenpant— 
APPELLANT. 

- versus - 
RAGHUBIR AND. OTHERS— PLAINTIFFS— 


RESPONDENTS. : 
UF P. Land Revenue Act (III of 1961), 8 . 126—~ . 
.Partition—Sir held by co-sharer allotted to another co- 


; sharen, effect of—-Ex-proprietary rights, acquisition 
“Under s. 126 of the UP. Land Revenue’ Act wheré t E 


` Jand held as sir by any co-sharer is includéd on a 
partition in the-portion allotted to another co-sharer, , 
it is only if the farmer continues to cultivate it after: 


(86 L O. 1925] 


_ partition -that he becomes its ex-proprietary tenant. 
Where he does not continue to cultivate the land 
after partition and does nob attempt to assert his ex- 
proprietary rights, he must be taken to have sur- 
rendered them. 


_ Second appeal from a decree’ of the 
Judge of the Court of Small Causes, exer- 
cising the powers of a Subordinate Judge, 
» Allahahad. 

Mr. Kumuda Prasad, for the Appellant. 

Messrs. Jang Bahadur Lal and Shiva 
Prasad Sinha, for the Respondents. 

JUDGMENT.—This is a defendant's 
appeal arising out of a suit for possession 
of two plots. These belonged originally to 
Mahadev and Ram Gharib as sir, They 
. mortgaged them in 1803 Faslito the defend- 
ant's father. In 1326 Fasli partition took 
place.and the plotsin suit were transferred 
to the plaintiffs. In the partition proceed- 
ings one Shiv Murat was recorded as the 
tenant-in-chief, . 

The plaintiff came into Court on the 
allegation that he had Shiv Murat ejected 
` 'by a Revenue Court and that the defend- 
ant has since taken possession of the plots. 
Both -the Courts have -decreed the suit. 
In appeal it is contended that when the 
Plots, which admittedly before partition 


were the sir of the mortgagor, were transfer-. 


red to the share of another co-sharer the 
mortgagor at once became their ex-proprie- 
tary tenant and that he and his mortgagee 
were entitled to remain in cultivating pos- 
session, and that this was what actually 
happened. aa 

Section 126 of the Land Revenue Act pro- 
vides that when land held as sir by any 
co-sharer is included at partition in the 
portion allotted to another co-sharer it is 
only when the former continues to cultivate 
it after partition that he becomes its ex- 
proprietary tenant. It is clear from the 
partition record that in the present case 
the former proprietor did not continue to 
cultivate the land. He never attempted to 


assert his ex-proprietary rights and must, 


therefore, be-taken to have surrendered 
them. The defendant had no right to take 
possession of the plots. The appeal fails 
and is dismissed with costs. 

Z. K. j Appeal dismissed. 


s 


RIDHU RAM ¥. TEJU MAL, 


Ng 
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LAHORE HIGH COURT. 
Seconp CIvIL APPHAL No. 1224 or 1999, 
February 5, 1924. ° 
Present:—Mr. Justice LeRossignol. 
RIDHU RAM AND OTHERS—PLAINTIFEFS 
— APPELLANTS 
versus 
TEJU MAL AND otHers—DEFENDANTS— 


RESPONDENTS. 
Hindu Law—Will, construction of—Estate con- 


ferred on devisee. 


A Hindu testator, who described himself as the 
malik and qabiz of his property, devised the property 
to his wife declaring that she shall be malik and 


.qabiz of the property and would be competent to enjoy 


the property in every way, and that on her death 
the property would revert to the collaterals of the 
testator: x 

. Held, that the widow of the testator obtained an 
absolute title to the property under the Will. 


Second appeal from a decree of the 
District Judge, Dera Ghazi Khan, dated 
the 3rd February 1922, affirming that of 
the Additional Munsif, First Class, Dera 
Ghazi Khan, dated the 18th October 1921. 

Dr. Nand Lal, for the Appellants. 

Mr. Sagar Chand, for the Respondents. 

JUDGMENT.—The only matter for 
decision in this second appeal is whether 
under the Will by Ditta Ram a complete 
title passed to his widow. Now, the testator 
in the Will describes himself as a malik and 
qabiz of the property, that is, he describes 
himself as in’ possession of the property 
with complete proprietary right. The Will 
proceeds to demise the property to his wife 
after his death, and in describing the nature 
of the estate demised to his widow the 
testator uses exactly the same expressions 
as he used to describe his own right and 
title in the property. He says: “After my 
death my wife, Musammat Kakianwali, shall 
be malik and qabiz.” Not content with 
these expressions he adds that shé would 
be competent to enjoy the property in 
every way. Itistrue that he concludes by 
providing that on her death the property 
shall revert to his collaterals, but this part 
of the Will would be inoperative if he has 
demised ‘his property in absolute right to 
his widow. Having regard to the fact that 
he described his legatee’s right and title 
in the property in the identical terms by 
which he described his own right and title, 


. agree with the Court below that a com- 


plete title passed to the widow. 
For this reason I dismiss the appeal with 
costs, 


Z. K. 


Appeal dismissed. 


S 


PRIVY. COUNCIL. 
APPEAL: ‘FROM THE Lower: BURMA, CHIEF 
T Cougs ~ 
December 5, 1924. 
Present:—Lord Sumner, Lord Phillimore, 
SirJohn Ed ge and Sir Lawrence J enkins. 
BAI N ATE SIN GH- APPELLANT 
versis 
Hajée VALLY- ‘MAHOMED HAJEE 
ABBA—RESPONDENT. o 
‘Evidence: Att (T 67 1872)2's. 92, sédpe “of —Transac- 
tion, true meaning of- -Surrounding cir cumstances, 


è abhether can be taken into consideration. 
: ‘Onder s. 92 of the - Evidence’ Act,- as “between the 


be ai 


“parties to ah instument, oral evidence: of intention ` is 
not admisible -forthe į purpose: either of ‘construing 
the deed: or’ of proving the intention of the ` ‘partied. 
Section 92; however; -merely prescribes a rúle Of evi- 
-dence; it does not fetter the Court's power to arrive 
at the. true! meaning“dnd: effect-of a transaction in the 
light, of alithe -gurrounding’ circumstances. [p. 334; 


2.) 

* Oansolidated - appeals and . cross- appeals 
from a‘judgment’ and decree ofthe “Lower 
- Burma Chief’"Court (Twomey,'’O. `J.” and 
Ormond, J), dated the 28rd May “1919, 
affirming à judgment. of” Court, in Original 
Side, dated: the: 15th March. 1917- ‘and: varying 
another, :dated'the 28th February’ 1917: 
"Mr Douglas, for the “Appellant. -` 

Messrs: Stuart Betan? and W. Arnold 
g olly; ‘tor the: Respondent.: | 

““JUDGMENTI. i - 


A Sir. Lawpeñge: rankis; -Theo 


are: ‘consolidated « ‘appéals’ from. two decrees 
ofthe’ Chiet ‘Court. of‘ Lower Burma, dated 
the: 28d of: May 1919, varying ‘two decrees 
ofthat: Oourb ih "its" “Original jurisdiction, 
one dated ~ ‘the 28th-‘of February’ 1917; in 


Suit No. 62 of 1916, ` ‘and the other. dated. 


the: tou of March” 1917," ain oe No. 60°of 


LIGA ee 


+ 


i No. of Miio 





~ transferred., On 
30,000 16th J anuary, 1912. TA 
70,000, ; 15th. November, 1912 ... 
10, ,000 10th December, 1912 hi 
17, 000 3lat January, 1913 
30,000 - 18th March, 1913. .. 
8,520, 6th January, 1914 - 





BAIJNATH SINGH V. VALLY MAHOMED HAJEE ABBA, 


“ contention in’ both: suits.. 
‘Chief Judge decided that the transactions 


[86.1. 0.1925] 
Both suits were brought by :Baijnath 


Singh for the redémption of shares: alleged” 


to have:been mortgaged. by him. 
Suit No. 60 of 1916 is -against ‘Hajee 
Vally Mahomed Hajee Abba. Suit No: 62 


.of 1916 was originally against Hajee Maho- 


méd Jamal, but the plaint was amended 
by adding the defendant Abdul. Kareém , 
Abdul Shakoor Jamal. Later, during-the 


4 pendency” ‘of the’ suit. Hajee. Vally. Maho- 
med! Hajee ‘Abba’ was. substituted as, .de- 


fendant in ‘their: place, and he is now the 


“sole defendant in both suits. 


Thé -plaintiff's right to redeem is, dénied 
oh ‘the ‘ground*that the séveral .trangac- 
tions) ón which -the- -plaintiff relies’ Were 
not: mortgages, - but sales witha right of 
ré-purchase that' has expired. 

The: Trial Fudge upheld . the plaintiff's 
On, appeal, „the 


were „mortgages. Ormond, J., held that 


purchasé, ‘but that timè was not. . of, the 
essence. of the: contracts. -In.the result: a 
décree. wags. passed. “by, the Appeal, . ‘Court 
in‘ edch: suit. that’ on; payment. “by the 
plaintiff: of the. sum ‘found: due.the:shares 
claimed: should be transferred to, the 
plaintiff. . Da 

of- ‘the disputed: transactions ohe (Which 
will’ be called’ the Abba transaction) is’ 
the’ subject- ‘matter of Suit. No.. 60 of’ 1916, 
the others (which will be called the. J aral 
transactions) are the Sk -matter. of 
Suit No. 62 of 1916. 


They. have. been danganan tavulated 
in the judgment of the Chief Judge:in the 
following form : 


Amount 











state: ae u 
ve Rs. 

60,000 J-series of exhibits 
1,30,000 A do: 

20,000 BS do. 

42,500 C do. 
` 75,000 D do. 

21,000 E do. 


[86 T. O. 1925] 

Thè ‘first: transaction, iv will ‘be seen, “was 
in January 1912. 

“At. that time,’ Baljiinik” aed 181, 020 
‘fully paid shares of ‘Rs: 10°each ` in. thé. 
Nath’ Singh,” Oil Compdiiy, ’ ‘Ltd. 
certificates of these share’ hdd beet lodged 
with’ thé “Bank” 6f Bengal” a8 security for 
a` cash credit acêbunti and. in November: 
1914: thé” shared” had “been transferred, 
still.. by, way. of security, into the “names 
of two: nominées of the’ Bank. In J anuary 
1912. the. sum’ due from -Baijnath . to the 
Bank ‘was two lacd and ten thousand rupees, 
` and “the Bank ` “Was” Treme for réduction. 
of this dëbt, ~ 





Baijnath® nb ‘Abba: fora loan’ ta 


Abba“ offered’ to lend and ‘advance to Baij- 
nath “for: payment’ to thë- Bank .a.sum. of 
Rs. "60,000 ofthe’ secarity of 30,000 of the, 
Oil: Coitipaity’ s ‘shares; with interest at the. 
rate of 75 -per cent. pet antum, up-to 17th 


May 1912." It, is furtlier alleged that, Baij- ` 


nath’ agreed" to “these” ‘terms? that. _A’bba, at, 
Baijnath s- Yequest™ paid 2 a sam, of Rs. 60, ,000, 
to the’ Bank of Béngal in part. ‘payment , 
of. ‘Baijnath's indebtediiéss to the ‘Bank; 


- and that. ds’ security: for'thé loan, the Bank < 


on, the’ 17th January. 1912; handéd." over 
the certificates for’ the ‘shaies to Abba” and 
executed” ‘a transfér of. them. in his favour. 
In“ the. 5th ‘paragraph: ‘of, the’ plaint it is” 
said. that: pridr., to” the: ‘transfér Abba. répr, 
resented’ to’ , Baijhath that“ péing’s a Miiham- 


madan? it was: “contrary. to the ‘precépts of f: 


his’: ‘teligion” to, lend‘ “money; cah; interest; , 
and that as he ‘was’ anxious it, should not - 
be known. ‘that he was: charging ‘intétest~ 
at ‘thé ratë ‘of 75 ‘per cent. “per. ‘annum, © 
Baijnath and- Abba. should ‘execute’ ‘bought 
and bold’. notes. ‘by: which.” it’ «would. „be ; 
made*td“appéar’ that, Abba had sold and ~ 
Baijuath ‘Had: bought. 30,000 fully’ “paid up, 
shares for Rs.°75,000; ‘delivery i on or before 
thez17th:of “May; 1912. : ThoughiAbba does. 


not admit: the correctness -of this version; 


it is not::dispated:::that-:there:.was ‘an. 
 arrangemént: -béfweem: him::and:: Baijnath ` 
- which: -resulted:in: thes first ‘transaction™:of '‘ 
January: 1912! In “performance *of it thé 
sum: of- Rs. 60,000 :£0and. by: ‘Abba was" 
paid to. the Bank on Baijnath's:‘account:. 

90,000. .of: ther Qil-.Company’s--shares held ` 


by the ‘Bank's, nominees: as security -for - 


Baijnath’s.. cash- credit ‘were’ transferred to + 
mae who- knew’ that -:the -shares - were’: 


nada 


ere executed. 


BAIJNATH SINGH v. VALLY “MAHOMED, “Hafen ABBA. 


The. 


' were. executed. providing 


| Rs, 1,30,000 or in other words, 


“of the ‘shares, ~ 


Bank andthe bought : 
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“These. notes,- purported to, be a sale by 
Abba and a purchase by Baijnath of the 
30,000 shares-at the rate of Rs. 2-8 cum 
all rights and- dividends, -delivery on or 
before then 17th of May 1912,. at buyer's 
option: 

aan „Tate thus stipulated came to 

75, 000, ‘madé up of the sum originally 
atl and interest thereon. at 75 per cent. 

On‘ the 17th of May, Baijnath was.unable 


“to pay this sum. and so. a . renewal- was 


renee a at: the: same rate. of interest,. 


On ‘the 14th. of Tees 1913, a further 
gum ‘of - “Rs. ‘4,375, was paid by ‘Abba and 
this, with: the. sum alleged to be due on 
the | 3156 ‘of. December 1912, amounted to 
one. Tac. The. rate of interest was. reduced 


‘to 30. ‘per cent. ‘and bought, and sold notes 


for thé re- 
purchase’ of: -the 30,000 shares on the 22nd 
of December 1913, at the price of 
a. lac of 
rupees ‘and a year's interest on. it at 30 per 
cent, On thé due, date, fresh bought and 
sold notes were executed providing for the 

purchase on, the 22nd. December. 1914, at 
Be 1,78;750,, that -is` to say, the sum of 
Rs.: T30, 000 , with. interest to the 22nd of 


_Décember 1914, at 374 per cent. to which 


the rate wak; „then enhanced. No further 
bought-and ‘sold: notes «were executed in 
connection : with, this . transaction. .Accord- 
ing ‘to Baijnath, this was in consequence 
of, an.-oral: ‘agreement. in. November or 
December, 1914, providing for the reduction 
of interest to9 percent, The proof of this 
agreement will: be. considered later. 

In both.the lower-Courts it was contended 
by Abba, that: this; transaction was a-.sale 
and “re-purchase, and that time being of 
the essence of ‘the contract, .Baijnath's 
right ' tọ- re-purchase _ had expired. -The 
decision was: against this contention and 
- Abba appealed to ; His Majesty. in Council, . 

But he has: withdrawn. that appeąl, stating - 
that. he no. Jonger, objects to the.redemption . 
-In Suit No.‘60, therefore, the 
decision-thatBaijnath is entitléd to redeem 
X the shares-in.‘the Abba. transaction stands 
and cannot’ be -controverted. 

Abba maintains that. this cannot: affect 
\ his contention that the Jamal , transactions, 
. to-which Suit No. -62 relates, give Baijnath 
-no right of redemption. The learned Trial 
J: udge, however, points out that the transac- 
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tioh of the 16th of January 1912, was the 
commencement of a series of. ‘similar 
transactions, that a certain course of 
procedure was then settled, and that this 
influenced and possibly accounted for the 
procedure adopted in the later transac- 
tions. 
< Having regard tothe part Abba took in 
arranging. the later transactions, and his 
pecuniary participation in two of them, 
their Lordships agree with this view. 

r The first of the Jamal transactions was 
on the 15th of November 1912, and in form, 
it-follows precisely the lines of. the Abba 
„transaction of January 1912, - 

The number of shares transferred was 
70,000, the transferee was Jamal, the 
amount treated as paid was Rs. 1,30,000, 
and the transfer was from the nominees of 
the Bank of Bangal by whom (to the 
transferee’s knowledge) the shares were held 
‘as security for Baijnath’s cash credit. 
hough Abba’s name does not appear, he 
“wag interested in 27,500 of the 70,000 shares 
transferred. 

` Of this sum of Rs. 1,30,000, the amount 
then advanced was one lac ; the balance 
òf Rs. 30,000 represented a sum already due 
from Baijnath to Jamal. 

: Bought and sold notes were executed as 
in the.case of the -Abba transaction, the 
date of delivery was the 15th November 
1913, the-rate’ of interest was 374 per cent., 
and the purchase price was Rs. 1,78,750. 
On renewal, further bought and sold notes 
were executed in November, 1913, the date 
of. delivery’ being the 15th November, 1914. 
The price was Rs. 2,45,781-4-0 which repre- 
sented the previous amount of Rs. 1,78. 750 
with interest for one year at 37} per cent. 
calculated from the expiration of- the pre- 
vious bought and sold notes. There were 
no. further renewals and this is attributed, 
as in the Abba transaction, to,the agreement 
for reduction of interest. 

It is true, as was- laid down in Balkishen 
Das v. -Legge (1) that under s. 92 of the 
Indian Evidence Act, as. between the 
parties to. gn instriment, oral evidence of 
intention is not admissible for the purpose, 
. either of construing deeds or of proving the 

intention of the parties. But in the view 
their Lordships take of the cricumstances 
of this case the section and the ruling have 
noiapplication to it. 

(1) 22 A. 149; 27 I. A, 58; 4 0. W.N. 153; 2 Bom. L. 


Be 7 Sar. P.. O. J. 601; 9 Tud. Dec. @. £) 1130 


roa Be ek 4 = a wi Sg aa 


BAIJNATH SINGH V, VALLY MAHOMED HAĴ EB ABBA. 


[86 1. O. 1925] 


The preamble to. the Evidence Act 
recites that “ it is expedient to consolidate, 
define and amend the Law of Evidence,” 
and s. 92 merely prescribes a rule of 
evidence ; it does not fetter the Court’s 


- power to arrive at the true meaning and 


effect of a transaction in the light of all 
the surrounding circumstances. To these 
circumstances their Lordships will briefly 
advert. . 

At the date of their transfer the shares : 
were held, as the transferee knew, - as 
security for Baijnath’s debt to the Bank, 
and it does not appear that the transfer 
was effected in exercise of any power of 
sale in the Bank. The money paid on that 
transfer went in reduction of the Bank’s 
debt and there is nothing to indicate that 
the transferee acquired a greater right 
than was vested in the transferor. The 
amount paid by the transferee was 
Rs. 1,30,000, a sum which, as the Chief 
Judge remarks, had no relation to the 
market price of the shares, but was made 
up of Rs. 1,00,000 advanced at the time 
at 374 per cent interest and Rs. 30,000, 
a debt already due. The same: remark 
applies. to the purchase price in the 
succeeding bought and ‘sold notes, the 
price being made up of that entered in the 
preceding notes with the addition of interest 
calculated in advance to the new date for 
delivery. Then; again, the recognition of 
Baijnath’s claim’ to dividends, whether he 
paid the price in the notes or not, points, 
if anything, to the shares being held by 
the transferee as a security and nob'as a 
purchaser, as does the fact that the trans- 
fer fees were paid by Baijnath and that no 
brokerage was paid. 

` These are all indications of the true na- 
ture of the transaction ; they: may properly 
be taken into consideration ‘and their effect 
is to favour Baijnath’s contention. A 


Of the other Jamal transactions, three 
only are now in dispute, for’ the 30,000 
shares transferred on the 18th March 1913, 
have been re-transferred to Baijnath : these 
three need not be separately examined, 
for it is not’ suggested that they can be ` 
differentiated from the first, which has been 
discussed in detail. 


Over and above the several matters to 
which attention : has been drawn as in- 
dications that the Jamal transactions must, 
like the ‘Abba transaction, be. treated asa 
mortgage; in support of Baijnath’'s conten: 


' 


- adviser, - Mr.: Halker, 


pt: 


(86 ï. O: 1925] - 


tion; great ‘reliance is placed i on two docu- 
ments, Exs. W and 


Exhibit- Fis an instrument of the 12th 


June, 1913, made between Baijnath of the 


one ‘part’ 


‘and Jamal and Abba of the 
other part. 


After a recital that Baijnath 


had transferred several wells and, well- 


sites to the-Oil Company for which he had 
not been allotted shares; it was agreed that 


in consideration of Rs. 1 ,000 paid as:earnest- 
money, Baijnath would sell and transfer. 


to Jamal.and Abba every share which 


- might ‘be_allotted to him’ at. any time 

thereafter in the Oil; Company for any well . 
| Or. well - sites transferred by him at the 
` price of one rupee per share., 


‘The genuineness of, this. agreement is not 
disputed: and it iscommon ground that it 
was entered into’ for - the purpose of 
preventing ‘Baijnath from flooding the 
market with:new shares. The draft was 
handed to Baijnath,” He took it to his legal 


“that it would not be good to sign the 
agreement.”- The reason is obvious. By 
the terms of Ex. 
himself-to transfer shares that might be 
allotted to him in the Oil Company at Re. 1 
each though: at the time he. was buying 
back 30,000 shares at Rs. 4-5-4. per share. 


“The agreement was unqualified and did not 


even contain a provision for re-purchasé, 
though, admittedly, the object was . merely 
to protect the value of the shares that had 
been transferred in the several trans- 
actions. In accordance. with his advice, 
Mr, Halkar prepared another draft: Baaj-. 
nath deposes that it was given to. Abdul 
‘Sattar’; and after being - kept by him fora 
day was ‘returned with ‘the | assurance 
that it was all right-and could be typed. 
The ‘draft was accordingly typed by Mr. 
Halkar and the typed copy iw- Ex. G. 


= Itis expressed to be dated the 12th J une, 


1913, and to be between Jamal and 
Abba of the one. part, and Baijnath of the 
other,- After . recitals ‘that Baijnath had 
transferred ` his 1,57,000 shares of the . Oil 


- Company to-the namesof Jamal. and Abba 


as security for a loan on account, and that’ 


the shares were in their possession -ànd 


names on,which’ they had a lien- for “the 


amount advanced, and that Baijnath was 


- to get a further allotment of shares in the 


Oil Company which were to be sold by him 
to Jamaland Abba, inthe witnessing part 
itis daclared that Jamal.and Abba had a 


mere lien onthe shares and were not the 
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who told Baijnath: 


F. Baijnath -bound. 
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owners of the shares, and that they should 
trarisfer the shares-to the name of Baij- 
nath on his re-paying the loans. 

On the document” are what purport to 
be signatures of. Jamal and Abba as exe- 
cutants and of A. H. N. Jamal, otherwise 
known as Abdul Sattar, as an attesting 
witness, and their close resemblance to the 
genuine signatures of these three persons 
isnot contested. Bajinath swears to the 
execution of the document, but Jamal and 
Abba declare it is a forgery. ` Abdul Sattar, 
whosename appears'as the attesting wit- 
ness, is a son of Jamal, and though hecame 


with his father. to Court, he did not go into 


the witness-box to deny his signature. 
The Trial Judge held the signatures of 
Jamal and Abba and of the attesting wit- 
ness to be genuine. 
-The learned Judges on appeal came toa 
different conclusion: The Chief Judge was 
nof satisfied that Jamal and Abba signed 


' Ex. G. and thought it probable that the 


document was concocted not long before 
the filing of the suit in 1916. Ormond, 
J., thought it was prepared after Jamal had 
taken “up the position that the shares could 
no longer be redeemed or re-purchased be- 
cause the due dates had expired, 

In their Lordships’ opinion the view of 
the Appellate Court as to the time at which 


the document was prepared is disproved by 


the evidence of Mr. Halkar. He desposes 
that he prepared tke’ document in June 
1913, in the circumstances already stated, 
and he is able to identify it by a correction 
in: it initialled by him at thetime. In Suit 
No. 60, he: gave evidence to the effect that 
.he actually had a conversation. with Abba 
-about this agreement in June, 1915. Their 
Lordships are satisfied that Ex. G was pre- 
„pared in, June, 1913 and that the Appel- 
slate Čourt’s view as to’ the date and pur- 
pose . of itgy: ‘preparation is erroneous, 

The Chief Judge, in arriving at his 
conclusion, * adverse. to the execution of 
Ex. G, femarks on the fact that while in 
- Ex. T the signature of Abba has the word 
Mohamed :in “full, in Es. Git has only the 
first syllable. But it. has been shown in 
the: argument that on. other documents 
Abba has:written his signature as in Ex. G, 
so: that the Chief: Judge's comment loses 
its force. 

The learned Trial J udge examined the 
evidence! given before “him with critical 
care. After commenting’ on ‘the: manner 
in- which it .was given. and weighing the 


te Soaks ahs nit; 


436 


probabilities, iro came to: the: “conclusion 
that the denial-.before-him : of:. thé signa: 
tures -was not trib, wm the result, . 


AS. whe 





in ot or this egnolusion: is placed ‘beyond 
7 controversy: ih 
But then, it - ne: Weta ‘contended. ‘that 


even.if. the, transactions :avere - “mortgages . 
the English ‘rule of law that: a mortgage is - 


redeemable.. -after-de fault: shasi-.no- ~applica-_ 
tion to Mortgages: ‘of chattels. or: choses ii? 
action by: «Hindws-and:Muhammadans.;and.- 
that: ‘consequently, the‘right: of, ye-demption-.“ 
was Tost, < : uae is this were a cor rect: state- 


their“ EnEn 
lower: “Courts: 





oe = 
The stig sther: deine isas. to. tlie” Tate. and.. 
period : cof interest: to-be allowed. . Paragraph: 
26 öf the, plaint *in::Suit No. 262." of 1916: 
alleges that about the end of 1914. .Bajjnath : 
was .desirous-of"paying off:the:amountiof his . 


indebtedness by: borrowing.from: ‘other. per? ` 


sons; -that the defendant: requésted. Baijnath . 
not; to: make: ‘any’ ‘definite arrangement-to raise * 
loans’ as the’: Company- had ` “commenced to.” 
ioe dargé‘dividends, and that the. amount: 









isi: but Tbo doren danis, undertook to. 





neice 


wards. ee amaai: dae, ‘and: that’ ae 
agred to-sthe defendants": proposal. and’ 
‘consented. to allow:the amount:..due: to be 
repaid:at: Baijnath’ S cönyenlente.-i < 


The 3 plaint: in Suit No:.60 of 1916 : gonial, f 


ed allegations to; the såämë ‘effect:...In both.” 
suits -there was an “issué.as. to: whether there .: 
was any such agreement, and, if so,:: what, 
was-its-effect. - The First Cutt decided this 
‘issue: In: Badi nath's favour, the SABAN Court - 
decided - against him,,” 

The J udgé ‘of the Trial Court. an the evi-: 
< dence found that Baijnath could have ek 


cS BAigNATE 5INGE, v. WALLY ‘MAHOMED HAJEN: ‘ABBA, 


[sh 1 d 3925). 


the. money. at 9 per ae “per -annum,’ and“ 
he ‘gives. an account! of ‘how: this: part’ ‘of. 
the. case was ‘treated ‘before ‘him; - which ~ 


Ane ane, 47 


>: 
Be RS 


< eontinted: his e Pa the Nextortioliate 
interest: payable, under-the:original-transac- ` 
tion, ene: the’ aude of f thie, First Oow, müt 


tgal 


in: Syne of the enone: was dué tov 
the.:wrongful repudiation - ‘of “his: right* to” 


.. redeem, Abba is-'not entitled to- subsequent: 


| interest. «The answer-is: that: this: objection 
is.’ opposed -to thé =decision.: of; the’: ‘First’ 
Court.and. ‘from: ‘that decrée ; no. appeal’: was 
“preferred.by Baijnath., Therefore; ‘the’ ob= 
- jection: cannot now-be: ‘entertained... 

The: result; then, is- that ‘Abba lias: faea“ 
in. his: ‘contention’: that, ithe: transactions: ins 








does not ‘appear pawaka how the: madue ‘has 
“been. dealt swith.or-whether any:“further ac-~ 
‘count. or” payment. by: way’ of- restitution,” ‘or: 
- othérwise-is-riécessary.: -These are’, pitas 


for. determination - “GE: 'necessár ry) b 
‘Courtin Birmai `i- g 
Their; Lordships: are ofi pinion: “that: “the” 

: decrees of the-Appellate-Court must- De “set ^ 
- aside’:and:.that-the appeals-frori'the Court: 
' of first instance oughtto*have‘been: dismis-" 
_sed..with costs by the-Appellate: Gourt ‘and ` 


the 








ould shortly: be re¢paidsout.of the..divi- .. . they. will humbly advise His Majesty. accord- 


s; ingi "Abba will pay’ the: costs: of: these © 
consolidated appen. 
Beaks. re 


. Decrees: set aside, 


Solicitors. for- the “Appellant: —Mr. vA: Me 
Bramall, ~ 

Solicitors for “fhe. Respondenti -Mesara 
Henry Hilbery & Son. | 
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| LAHORE. HIGH COURT. 
CRIMINAL APPEAL No. 325. ‘oF 1924: 
June 23, 1924, , 
Present:—Mr. J ustice Malan: - 
NIAMAT AND OTHERS—CONVICTS— 
APPELLANTS ark 


versus” 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 105, 114, 304 17. 
825, 442, 457-—Courtyard,: whether building —Attack 
by persons armed with © -dangerous weapons—Death 
caused by one! blow--Offence—Atiack to rescue 
stolen property—Right oF private defence, whether 
arises, 

Accused, who were five in number, at night made a 
hole in the wall of a courtyard attached to a kouse and 
entering the courtyard attempted to remove & cow 
which was kept ‘there. 
who were sleeping in the courtyard, woke up and 
followed the'accused. One of them struck one of the 
accused witha‘ dang whereupon the latter fell updn 


the former and caused severe injuries to him, -one of | 


which proved fatal. The accused were charged and 
convicted of offences under ss. 304 IT and 457 of the 
Penal Code: « 

Held, (1) that the courtyard from which the ačoused 
attempted. -to remove the cow was a “building” within 
the meaning ofs. 442 of the. Penal Code, and that 


the accused were, therefore, ‘rightly convicted of an. 


offence under s. 457 of the Penal Code; [p. 338, col, 1. 
(2) that under 8.,105 of the Penal Code ! the decease 
‘was justified in striking’ one of the accused with a 
dang and the accused: had,. therefore, no right of self- 
defence ; ` 
(3) that the ‘death of the deceased having, however, 
been caused bya single blow given by one of the 


-accused who had not been specifically identified and - 


there being no charge under s. 149 of the Penal Code, 
the accused could not be convicted of an offence under 

~s. 30LIL cf the Penal Code; [p.,338, col. 2.] 
(4) that the. accused having armed themselves with 


dangerous weapons must have known that in case of , 
on the part of the accused to get their 


opposition the weapons would -be used and in all 
probability grievous- hurt at least would be caused 
' and that, therefore, the accused. were guilty ofan 

a under 88. ME of the. Penal Code. ‘[p. 338, 
col. 2 2 


. Appeal from an Seine of the Magistrate, 
. First Class,, Ferozepore, dated the 27th 
March 1923. : 

Dr. Nand Lal! for. the Appellants. 

Mr. Bent Pershad “Khosla; for the Govern- 
ment Advocate, for the Respondent. 


JUDGMENT.—Niamat, aged 28, and 


` Muhammad Huspain,, 25;--Sayads, and Jan - 
35 and Hashmat, ` 


Muhammad, 30,* Jalal, 
28, Niapals, of. Village © Bishanpur . or 
Sitapur in. Kapurthala State, have been 
convicted undef s.: 457 and s. 
Part II, Indian: Penal Code, and sentenced 
to two years’ rigorous imprisonment under 
the former séction and five years" rigorous 
| imprisonment under the latter section. The 
case for. the “prosecution | is ai as 
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.80n; who followed the thieves. 
struck one of them with a dang. The 


‘The inmates of the house, 
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below:—On the night Haar Sth and 9th 
October 1923, Mudda, P. W. No. 1, Rajput 
of CKorian village- in Ferozepur District, 


-with His son Rahmat deceased, was asleep 


in his wehra. Some time after midnight 
Musammat Bibi Rani, P. W. No. 5, wife of 


. Mudda, awoke and saw her cow being taken 


out. through a hole in the wall by some of 
the accused. She awoke her husband and 
Rahmat 


thieves all fell upon him and ‘caused severe 
injuries, Mudda made the First Informa- 
tion Report, P. A. at8 a.m. on 9th October 
naming all five accused. Rahmat wassent 
to hospital, but taken away in the afternoon 
of the same’ day. -He was brought back 
shortly afterwards, and died in hospital on 
llth October, as the result of a contused 
wound on the head. He had 4 other bruises. 
Mudda had a bruise on his back. The 
Sub-Assistant Surgeon, P. W. No. 4, stated 
that Rahmat's life might have been saved if 
he had stayed in hospital. 

I have been unable to find the village of 
the accused in the. survey map, but it is 


‘Said to be less than a mile from Chorian, 


across the Kapurthala border. It is urged 
that the accused have been implicated be- 
cause they have taken a lease of grazing 
in Chak Kishanpura, where Mudda’s cattle 
used to graze, but have now been stopped 
from doing so by the lessees who - recently 
tried to impound some of the cattle but 
were forcibly prevented. This fact, how- 
ever, rather helps to explain the attempt 


own back by carrying off some of Mudda’‘s 
cattle, and does not necessarily throw doubt 
on the evidence for the prosecution. 

_Itis next suggested that the night was 
dark and that the thieves could not have 
been identified. The amawas took place 
on 10th October, so there was very little 


. moonlight on the night of the occurrence, 


when the moon rose at 5-12 a. M., only about 
an hour before dawn, which was at 6-31 
a. M. The accused, however, were all well 
known to-the eye-witnesses, who could 
have had no difficulty in recognizing their 
assailants at close quarters. Their names 
were all given in the First Information 
Report made a few hours after the occur- 
rence, and’ attested. by Umrao, Lambardar, 
of Chorian, P. W. No. 7, who now, for some 
reason, tried to make out that the thieves 
had not been recognised. - Counsel's sug- ` 
gestion, that, a the thieves had been identi. 


338. NIAMAT 3, 


fied; they would have been pursued at once, 
has no force. Mudda and his friends were 
busy looking after Rahmat, and would also 
have been reluctant to pursue armed and 
desperate men over the wide spaces of the 
river bed adjoining thé scene of occurrence. 
No cattle had actually been stolen, so there 
was nothing to be gained by immediate 
pursuit. 

In my opinion the general facts’ of the 
case for the prosecution have been fully 
established. There are, however, certain 
points in the evidence to be discussed. 
Mudda, an old man of 60, said in the 
First Information Report that Niamat left 
his pagri, P 1, on the spot, whereas 


in Court he ‘says the pagri belonged to- 


Muhammad Hussain. P. Ws. Nos. 3, 6 and 
8say that the pagri was Niamat’s, This 
was a point which should have been clear- 
ed up by the Public Prosecutor or the Magis- 
trate in the Trial Court, instead of being 
merely mentioned in the judgment. The 
confusion in Mudda’s mind may well have 
been due to the excitment of a night at- 
tack, and is not, in`my opinion, of any 
importance. Mudda says in Court that it 
was Muhammad Hussain who hit Rahmat 
on the head with a gandasi, but the other 
eye-witnesses are vague on the point. I 
hold, therefore, that it cannot be said who 
aetually gave the blow which caused 
Rahmat’s death. 

Counsel argued that s. 457, Indian Penal 
Code did not “apply, as the ‘wehra broken 
into was not a “building” for the purposes 
of s. 442, Indian Penal Code. ‘Following 
Shera v, Empress (1), however, I hold that 
the’ wehra was a building used for custody 
of property. All the accused are proved 
to have taken part in the burglary and have 


rightly been convicted under s. 457, eni | 


Penal Code. 


In regard to the. conviction under s. 304 
Part Il, it was urged that the thieves had 
already retreated with the stolen property, 
and that under s. 105, Indian Penal Code, 
Rahmat was not justified ‘in striking one 
of them with a dang, and was subsequently 
beaten by the other thieves who acted in 
self-defence. It is clear, however, that 
Rahmat attacked the thieves before. they 
had effected their retreat with the property, 


as his attack actually’ prevented the cone 
The accused, can- . 


pletion .of such retreat, 
not, therefore, pleadthe right of self defence, 
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-all be convicted under s. 
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. The question of the collective liability of 


the five accused for Rahmat’s fatal injury 
offers certain difficulties. The accused have 
not been charged under’s. 149; Indian Penal 
Code, and the learned’ Government Advo- 


cate urges that s. 34, Indian Penal Code, | 


should be applied. Rahmat's death, how- 
ever, was due to a single blow, and it is 
not proved who gave that blow. It cannot 
be said that the -‘ ‘criminal act” causing his 
death was done by all the accused, though 
they were all armed and were doubtless 
prepared ‘to carry. out their nefarious 
design at all costs. If s. 149 had been, 


mentioned in the charge, it might, I think, ° 


‘have been' held that the accused formed 
an unlawful assembly with the common 
object of committing burglary with such 
violence ‘as might be necessary. As, how- 
ever, the accused have not been so charged, 
Iam not prepared to hold-that they can 
304 Part II 
Following Bahal Singh v. Emperor (2), I 
hold that all the accused must be con- 


victed under s. 325 read with s. 109, or ` 


rather s. 114, Indian Penal Code, as they 


had armed themselves with dangerous - 


weapons and must all have known: that in 
case of opposition the weapons would be 
used and in all probability grievous hurt, 
at least, would be caused. In the present 
case the injuries, other than the one fatal 
injury, were simple. It ‘is not known who 
dealt the fatal blow and none of the ac- 
cused can be convicted under s. 325 read 
by itself. I accordingly alter the convic- 
tions to convictions under s, 325/114, Indian 
Penal Code and reduce the sentence i in the 
case.of each accused to three years’ rigo- 
rous imprisonment. The sentences passed 
under s. 457; Indian Penal Code, are not’ ež- 
cessive. 

The result is that the five appellants 
stand sentenced ‘to two years’ rigorous 
imprisonment each under s.. 457, Indian 
Pénal Code, and three years’ rigorous ima 
pronoma each under s, 325/114, Indian 

enal Code, the appeals being accepted 
to this extent. The sentences under s, 325/ 
114 will, take effect’ after the-expiry of the 
sie under s, 457, Indian Penal Code. 


Appeals partly allowed. 
© 5o Inas Cas. 191; 24 P. R, 1919 Or.; 20 Or, L. Js 
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= such an injury as the section refers to. 
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MADRAS HIGH COURT. 
CRIMINAL Reviston Case No. 100 
. OF 1924, 
Orman Revision Perrrion No. 84 
or 1924, 
November 18, 1924.. 
Present:—Mr. Justice Krishnan. ; 
- In re DORASWAMI IYER—Acoussp— 


PETITIONER. 

Penal Code (Act XLV of 1860), ss. 385, 420, 507, 
508, 511—Ezxtortion—Cheating—Criminal intimidation - 
—Threat of Divine displeasure in case complainant 
failed to make paymeni— Payment made—Offence. 

The words of s. 503 of the Penal Code imply that 
the threat must be one which can be put into execu- 
tion by the person threatening. Itis not necessary 
that the injury should.be one to be inflicted by the 
offender ; it is sufficient if he can cause it -to be 
inflicted by another and the infliction of it could-be 
avoided by some act or omission that the person. 
threatening desires. [p. 340, col. 1.] 

The words “by some act of the offender” in s. 508 
of the Penal Code must be read with the expression 
“will become” and also with the expression “will be 
rendered” inthe same section. The section requires 
that by some act of the offender the person warned 
must be led to believe that he will become or will 
be rendered an object of Divine displeasure. In 
order to make the section apply some future act on 
the part öf the offender is necessary. [p. 340, col. 2.] 

The-injury contemplated’ in s. 383 of the Penal 
Code is one which the accused can-himself inflict or 
cause to be inflicted. .The threat that God’ will 
punish a man for some act or omission. $ bay not 
abi 


Accused sent anonymous letters to the complainant 
purporting to come from God and directing the com- 
Plainant to pay certain sums of money to the accused 
and threatening him with ruin and death if he 
failed to do so: À reference was also madein the 
letters to the recent death-of the complainant's father 
as baing the result of disobeying. similar previous 
warnings. The complainant sought out the accused 
and paid the monéy to him: 

Held, (1) that the accused ivas not guilty of any 
‘offence under ss. 385, 507 -or 508 of the Penal Code ; 
[p. 340, cols. 1 & 2] . 

_ (3 that if the complainant ` was deceived by the - 
accused, the accused was-guilty of ‘an‘offence under 
a. 420 of the Penal Code; [p. 341, col. 1.] 

(3) that if the complainant was not deceived by 
the accused, thé accused was guilty of an offence of 
attempting to cheat under s. 420- S11 ofthe Fensi 
Gode. [ibid. ] 


Petition, under -ss, 435 a 439 of the 
Or. P. C., 1898; praying the High-Court.to 
revise the judgment , of the Court óf Ses- 
sion, - West -Tanjore Division at - Tan- 
jore, in Criminal Appeal: No. 34 of 1923, 
preferred against the judgment of the Court 
of the Sub-Divisional, First Class, Magis- ` 
trate, Mannargudi, in Calender Case No. -59. 
of 1923... 

Mr. T. S, Ramaswami “Tyer, for the Po 
tioner, 
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The Publie Prosecutor, for the Crown. 

. ORDER.—In this case, the accused was 
convicted by the Sub-Divisional Magistrate 
of Mannargudi under ss. 420 and 507, Indian 
Penal Code, and sentenced to rigorous 
imprisonment for two years. 

- On appeal the Sessions Judge of West 
Tanjore came to the same findings of fact 
but altered the conviction to one under 
ss, 385, and 508. Indian Penal Code, holding 
that ss. 420 and 507 were not the proper 
“sections ,applicable on the facts; he also 
reduced the sentence to 21 months’ rigorous 
imprisonment. -In revision it is argued 
that on the facts found no offence has been 
committed by the accused under ss. 385 
and 508 as all the necessary ingredients of 
those offencesare -not made out; and that 
in any event the Sessions J udge was wrong 
in convicting the accused under these 
sections as he had not been charged under 
them and that the proper order if any would 
have been one for a re-trial. 

The facts found are that the accused sent 
two anonymous letters, Exs. A and B, by post 
to one Abdul Jaffar, a well-to-do Muham- 
madan of Koothanallur, son of one Nathar 
Kanni Rowtherrecently deceased,purporting 
to come from the deity at Nagore-(Nagore 
‘Andavar) directing him to pay certain sums 
of money to a person specified in the 
letters whom he was to seek out and 
threatening him with ruin and death from 
“Divine displeasure if he failed to do so, 
As reference was made to the recent death 
of his father, Natharkanni, as having result- 
ed from disobeying- such warnings, Abdul 
Jaffar was frightened and he: and his 
brother-in-law, P. W. No. 2, went to the place 
named with Rs.-300 and there met accused. 
“On ‘that occasion, for some reason or other, 
accused denied that he was the person they 
were in search:of and ridiculed their taking 
the anonymous: letters seriously. Seeing 
that Abdul -Jaffar went away and did 
nothing more thereafter, the accused went 
to Koothanallur and pretended thathe had 
two letters; Exs. C and D, from the God at 
Nagore wherein: he was commanded to go 
to Jaffar and explain the serious situation 
to him and to receive Rs. 300 from him, 


“He also showed them -the identification 


mark mentioned in Ex. B, a-big mole on 
his left arm to convince J affar that he was 
the man referred to. Jaffar was anxious 
to pay but-his- brother-in-law, P.W, No. 2. 
dissuaded -him from doing so that day; and 
the accused was not paid then and he went 
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away. Very shortly after, Jaffar received 
another letter, Ex. E, found- by the lower 
Courts to have been sent by the accused 
saying that that was the last communication 
that he would receive and that dire conse- 
quences would follow without further warn- 
ing. It was signed “Andavan” and pnr- 
-ported to come from God himself. On 
receiving this letter, Jaffar got alarmed 
and sent for the accused ; in the meanwhile 
his brother-in-law had informed the Police 
of what had happened. Accused came to 
Jaffar’s house and discussed the matter with 
him and two others and agreed to receive 
3 currency notes of Rs. 100 each if offered 
on a silver plate with sugar and fruits. On 
the offer being so made, accused took the 
notes and put the bundle under his armpit 
and was leaving the house when he was 
arrested by the Police. Jaffar seems to 
have been satisfied with the transaction 
as he thought he had thereby averted 
the threatened danger to him and his 
family... : 

It is on the above fasts that we have to 
decide what offence the accused had com- 
mitted. One of the sections under. which 
the accused was convicted by the First 

ourt is s. 507, Indian Penal Code. It is 
a kind of criminal intimidation. The 
offence of a criminal intimidation is defined’ 
in s. 503, Indian Penal Code. The Sessions 
Judge was of opinion that, the injury 
mentioned init must be an-injury to be 
inflicted by some act of the offender and 
that as here the threat was in the nature 
of an intimidation of Devine displeasure the 
offence did not fall under criminal intimi- 
dation. It seems to me the view thats, 507 
does not apply here iscorrect. The threat 
made in this case may be shortly stated 
to be this “if you don’t pay me the money 


demanded from you, God is going to punish - 


you and your family with ruin and 
death.” There is here no doubt a thieat 
that an injury will happen tothe person 
threatened but the words of s. 503, Indian 
Penal Code, which define criminal intimi- 
dation seem to imply that the threat must 
be one which can he put into cxécution 
by the person threatening as the section 
speaks of avoiding the execution of the 
threat. I donot think it is necessary as 
the Sessions Judge seems to think that 
the injury should be one to be inflicted 
by the offender; ib is sufficient if he can 
„cause it to be inflicted by anotl er, and, 
the infliction of-it could be aviided by 


In re DORASWAMI IYER, 


(86 I. 0, 1925] 


some act or omission that.the person 
threatening desires, In the present case 
the punishment of God is not one the 
accused could cause to be inflicted or 
the execution of which he could avoid. J, 
therefore, agree with the learned Sessions 
Judge that the accused's offence does not 
amount to criminal intimidation and, 
therefore, does not fall under s. 507, Indian 
Penal Code. 

I am also of opinion, differing from the 
Sessions Judge on this point that it can- 
not be brought unders. 508, Indian Penal 
Code, either. It is a very special section and 
its words must be carefully scrutinised. As 
pointed out by the learned Vakil for the 
accused the section requires that by some 
act of the offenderthe person warned must 
be led to believe that: he will become or 
will be rendered an object of Divine dis- 
pleasure. I was first inclined to think that 


“the words “by some act of the’ offender ™ 


was to be read only with the words “will 
be rendered” immediately preceding 


them and not with the words “ will become” ` ` 


but on further consideration I am'satisfied 
that itis not a right view. The former 


“words should be read with both the expres- 


sions “will become” and “ will be render- 
ed" as otherwise it will unduly enlarge the 
scope of the section as pointed out by Mr. 
Mayneinhis commentary on the section. That 
some future act on the part of the offender 
is necessary to make the section apply is 
the view taken in the Queen v. Sankara (1) 
the observations of Turner, C. J., on page 
394 are particularly clear on the point. Fol- 
lowing that ruling I must hold that the | 
offence under s. 508, Indian Penal Code, is 
not made out here forit is not the case 
that the accused was going to do some 
thing in the future to bring Divine dis- 
pleasure on Jaffar. . 

Section 385 also does not seem to apply; 
for the Illustrations to s. 383 which defines 
extortion show that the injury contemplat- 
ed must be one which the accused can 
himself inflict or cause to be inflicted. The 
threat that God will punish a man for some 
act or omission of his is not such an injury 
as the section refers to. 

Section 420, Indian -Penal Code, would, 
in my opinion, have applied but for the 
fact that the Sessions Judge finds that 
Jaflar was not actually deceived. This 
finding is open to doubt but in revision I 
must accept it; it doesnot, however, ` ex- 

(1) GAM. 881; 1 Weir 595; 2 Ind. Dec.(x. s.) 546, 


g 7 ` Ta 


(86 I. O. 1925] _ ; 


clude the’ possibility of considering the 
accused's offence as an attempt.to cheat 
under ss. 420 and 51], Indian Penal Code.. 
The accused was not charged under these 
sections réad together but only under s, 420, 
Indian Penal Oode, by itself; but the new 
amendment of s, 238,-Cr. P. C., cl. 2 (a) 
allows an accused charged with a substantial 
offence to be convicted of. an attempt to 


commit that offence without a separate | 


charge and trial, There can be ‘no doubt 
on the facts found in the case that the 
accused attempted-to deceive Jaffar by 
making him-believe that the God at Nagore 
had- ordered him to pay money to the 
accused, and thereby to dishonestly induce 
Jaffar to pay him Rs, 300. Although on 
the Sessions Judge’s finding that Jaffar 
was not actually deceived, the offence of 
cheating is not made out, it is clear that 


. the attempt to cheat Jaffar on- the part of. 


the accused was complete. The accused 
is, therefore, liable to be convicted under 
ss, 420 and 511, Indian Penal Code, . 


. It is, however, argued that it is not open 
-to.mein révision to convict the accused as 
above stated as he was acquitted of the 
offence under s. 420, Indian Penal Code, by 
' the Sessions Judge and reliance is placed 
on cl. (4) s. 439, Or. P. C. It was suggested 
that I should send the case down to the 
Sessions Judge and direct him to convict. 
That seems to be a useless prolongation. 
of the case but if the law requires it it 
must be done. In this case, however, the 
Sessions Judge has not considered whether 
the accused is guilty or not of an attempt 
“to cheat and has not recorded any finding 
of acquittal on such a charge. The pro- 
hibition under cl. (4), s. 439 does not, there- 
fore, apply. in this case. The case is one in 
which it was difficult to say what the offence 
,committed by the accused was on the facts 
proved. In such a case it is doubtful 
-whether the alteration of one section into 
‘another can be said to be a case of acquit- 
` tal under the former section .within the 
” meaning of cl. (4). Itis not, however, necess- 
-ary to decide that point in this case for the 
Sessions Judge has not acquitted the 
accused of the offence of attempt to cheat.. 
7 1, therofore, hold that it-is open to this 
' Court to’ convert the .conviction of the 
accused to one under ss. 420 and 511, Indian 


Penal ‘Code, and I convict accordingly. 


The sentence of 21 months’ rigorous im- 


prisonment seems to me to be unduly 
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severe. , I reduce it to six months’ rigorous 
imprisonment. i : 

Sa i Conviction altered. 
Z, K. Sentence reduced. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No, 533 or 1924, 

f December 8, 1924. 
2 Present :—Justice Sir Henry Scott- 
Smith, Kr., and Mr. Justice Martineau. 
DALIP. SINGH AND anorasr—Convicts— 

APPELLANTS 
VETSUS 
EMPEROR—Resronpent. 

Penal Code (Act XLV of 1860), ss, 804, 825—Culpa- 
ble homicide—Attack by two men—Death caused by 
blow on head—Offence—Sentence, enhancement of— 
Procedure—Single Judge, powers of. 

On an appeal’ from a conviction under s. 304 II 
of the Penal Code by a Magistrate of the First Clase 
exercising powers under s. 30 of the Cr. P. C., a 
Judge sitting alone in Ohambers, if he is of opinion 
that the appellants should have been convicted of an 


offence under s. 802, can set aside the trial and order 


the accused persons to be committed and tried by 
the Court of Session. [p. 342, col. 2.] 

Where in a case under s. 304 II of the Penal Code, 
a Magistrate of the First Class exercising powers under 
8. 30of the Cr. P. C. passes the maximum sentence 
which he is empowered to pass, the sentence cannot 
be enhanced by the High Court. [p. 342, col. 1.] 

The accused, two in number, gave a beating to the 
deceased with jatrus. One ofthe blows struck the 
deceased on the head, fractured his skull and killed 
him, but it was not possible to say which of the 
accused had caused the fatal injury : 

Held, that: neither of the accused could be con- 
victed of the offence of culpable homicide under s, 304 
of the Penal Code, but that both of them were guilty 
of an offence under s. 325 of the Code. [p. 342, col. 2} 
. -Emperor v. Bhola Singh, 29 A. 282; A. W. N. (1907) 
51; 4 A. L. J. 207; 5 Or. L. J. 130 and Agra v. Emperor, 
27 Ind. Cas. 833; 37 P.-R. 1914 Or; 16 Or. L. J. 209; 
219 P. L. R. 1915, relied on. 

Criminal appeal from an order of the 
Magistrate, First Class, exercising enhanced 
powers under s. 30, Cr. P. O., Ferozepore, 


‘dated the 19th June 1924. 


Dr. Nand Lal and Mr. G. S. Salariya, for 
the Appellants, 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 


JUDGMENT.—This is an appeal 
from an order of the Magistrate First Class, 
with- powers under s. 30, convicting Dalip 
Singh and Ala Singh, of the offence of culpa- 
ble homicide not amounting to murder, 


“under s. 304; Part IT of the Indian Penal 


« 


t 


bs 


rigorous imprisonment and to -a fine of 
Rs. 200. 

An application has been made.on be- 
half of Bhag Singh, brother of the deceas- 
ed, to the effect that the appellants were 
really guilty of murder and’ shoulg be tried 
for that offence. 


Upon this application notice was issued: 


and when the appeal came up for hearing 
in Chambers Mr. Justice Campbell direct- 


ed that it should be laid before a Benchof ` 


` two Judges on-the question of the enhance- 
ment of sentence. 


The sentences in this case cannot. be en- 


hanced as the maximum sentence which 
could have been passed by a Magistrate. 
First Class exercising s. 30 powers has been 
passed. A Judge sitting alone in Cham- 
bers could. have heard the appeal on the 
merits, or could have set aside the trial 
and ordered the accused persons to be com- 
mitted and tried by the Court of Session. 
As, however, the appeal has been referred 
to a Division Bench for hearing we have 
heard arguments of Counsel and proceed to 
dispose of it. 

The allegation for the prosecution is that 
the cattle of the appellants trespassed in 
the field of Lal Singh and his-brother -Bhag 
Singh. Lal Singh saw them and proceed- 
ed tô drive them out with the intention 
of taking-them to the pound. The appel- 
lants set upon Lal Singh with jatris and 
gave him a beating which resulted in his 
death. 


The defence on the other hand alleged . 


that the cattle of Bhag Singh and Lal 
Singh trespassed in the appellants’ fields; 
that when Dalip Singh appellant seized 
them he was set upon by the two brothers 


and that Bhag Singh aimed a blow. at him- 


which by mistake hit Lal Singh, fractured 
: his skull and caused his death. ‘ 

. For the prosecution four witnesses, namely, 
Bhag Singh, Sher Singh, Ghani and Gur- 
mukh Singh (P. W. Nos. 2, 3, 9'and 10) were 
produced ‘who fully support the prosecution 
story. Bhag Đingh añd Sher Singh being 
near relations of the deceased were certain- 
ly interested persons -and Ghani is also not 
quite disinterested as he was cultivating 
land with Lal Singh. Gurmukh Singh, 
however, appears to be quite disinterested. 
It is pointed out by Counsel that Gurmukh 
‘Singh's brother brought a complaint ‘for 
‘egausing hurt against the first cousin of the 


DALIP SINGH V. BMPEROR, | 
Code, and sentencing them to seven ‘years’ ; 


‘inconsistent in his statement, 


‘under the circumstances, 


“injury. 


4 


rès I. 0. iois) 


do. not ‘consider that this is a sitfficiént,. Yeas 
son. for. , disbelieving _ the evidencé of. Gur 


_ mukh Singh. 


The appellants also produced pu wie 
nesses: who supported their account: of what 
happened. The defence is a very ordinary 
one and we are quite unable to believe 
that Bhag Singh when attacking Dalip: 
Singh struck his-brother by mistake on the, 
head. The evidence for the prosecution is 
consistent . and, in. our opinion, proves 
that the version of the prosecution is a true, 
one. ' 

The medical evidence is to the effect that 
the deceased had three injuries; (1) an 
incised .wound on the left calf; (2) a semi- 
circular abrasion of the upper region of 
the right shoulder-blade; (3) an “incised 
wound-on the scalp at the junction of the 
occipital and parietal bones. Under the 
wound of the scalp extensive hemorrhage 
appeared. and. the skull was found to be 
fractured into small pieces and depressed: 
over an area of 23” x 3.” The medical witness 
was of opinion that death was due to com- 
pression of the brain by the depressed piece 


of bone and blood clots owing to fracture’ ` 


of the skull, the result of the injury on the 
head by a blunt weapon. He then went 


-on to say that injury No.3 which was the . 


wound on the head, was caused bya sharp-,. 
edged instrument. He was thus gravely 
But, as there 
is no evidence on the record that a sharp- 
edged instrument was used by“either of 
the appellants and as there is evidence that 
both of the appellants . were armed with 
jatrus, we consider that- the injury was 
actually caused, as the medical witness first 
stated, by a blunt weapon, 


There was only one injury on the head 


‘and yet the witnesses for the prosecution 


state-. that each of the appellants struck . 
a blow on the head. Having regard to the 
fact that there was only one injury on the 


. head ‘we cannot believe the ‘evidence to the 
effect that each.of the appellants struck a 


blow on, the head. It is clear that one of 
the appellants caused the fatal injury but, . 
itis impossible 
for us to say which of them caused that 
We, therefore, cannot convict 
either of them of the offence of culpable 
homicide under s. 304, Indian Penal Code. 
Emperor v. Bhola Singh (1), and Agra v. 


(1) 29.A. 282; A. W.N. (1907) 51, 4 A, L. J. 207; 5 


appellants during the last Year, but - we. Cr. L, J. 130 


ee 1:0, 19286]: 


Emperor £) are, “aithorities in support of 
this view.- 

` A jatru isa fomaidabla weapon, and TS 
ing regard to the fact that, a' joint attack 
“was made -by two men armed with. jatrus 


on Lal. Singh, we think there can be no. 


doubt that there was a common, intentior to 
cause grievous hurt -orthat at least. they 
knew thatit was likely that grievous hurt 
would be caused... We, therefore, alter the 
conviction to one under s. 325 of the Indian 
Penal Code and reduce the sentence to one 
of three years: rigorous imprisonment 


on each of the appellants and remit. the 


fine. 


The application. for re-trial of the Kapal, 


. lants is rejected, f 
Z. K. ae ies 
' Sentéticd seduk, 
. Application jor re-trial ‘rejected, “ 


(9) 27 Ind. Oas. 833; 37 P. Re 1914 Crs 16, Or. L. J. 
209; 219 P, L. R. 1915. : 


u> 


BOMBAY. HIGH COURT. - 
“ CRIMINAL APPRAL No. 125 or 1924. 
i April 2, 1924. . . 
. Present:—Sir Norman Macleod. Kr., Chief 
Justice; and Justice Sir Lallubhai Shah, Kr. 
< GALA, MANA—Accusno-=-APPELLANT 3 3. 
or _, wsrsus ; > 
EMPEROR—Responpint. 


‘Penal Code (Act «XLV of 1860), 8. 75—Enhanced - 


punishment—Diser etion of Court—Commitment to Ses- 
sions, when to be madé—Sentence. 

The powers given toa Court by: 8. 15: of the Penal 
Oode must .be exercised: with a. certain amount of 
discretion. The Court should take care to: make the 
penalty fit the crime and the practice of committing 


petty offenders. to the Sessions Court . after. three or- 


_ four convictions should cease. Even-if, such persons: 
are committed tliere.is no necessity for.the Sessions 
Judge to ‘inflict a vindictive sentence. 


-Criminal ‘appeal‘against an order- of the 


Additional. Sessions Judge, “Ahmedabad - 
: JUDGMENT: Hae eG 
.Macleod, C. .J.—Thé’ asosii in this 
case. was committed for triak-to the Sessions 
Court at Ahmedabad, charged -With having 
committed theft of-a purse” containing 
Re. 1-2-0 from the pocket of the coniplain= 





“ant, an offence punishable under ss." 379; - 


Indian Penal-Code. : ‘A further’ charge was 


added under s.:75,- Indian Penal ‘Codé, to. 


which the acéused; pleaded guilty. Accord- 


ingly he-was convicted and’ sentenced by. - 


the Additonal Sessions. suisse to rigorous 


5 GALA-MANA v. | EMERROR, 


` convicted three or four times. 


to the Sessions Court after 
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: “imprisonment for’ five years ‘iter: ss, 379 


and 75, Indian Penal Code. We do not 


“dispute thats. 75, Indian Penal Code en- 
‘titled the Judge to` 


inflict.. so ` severe a 
sentence,’ But we think that the.powers 
given to a Sessions. Judge by that section 
must be exercised with a certain amount 
of discretion. Speaking for myself, I have 
noticed in the past’ that sentences have 
been inflicted under s, 75, Indian Penal 
Code, by Sessions Judges which are often 
too severe considering the number of pre- 
vious convictions recorded, and that while 
in Bombay an habitual offender is seldom 
committed to the Sessions Court until he 
has been convicted ten or twelve times, 
in, the Districts s. 75 of the Indian Penal 
Code is brought into operation as soon as 
a prisoner has been found to have been 
I think that 
great discretion should be exercised in mak- 
ing the penalty fit the ‘crime, and that 
the practice of committing petty offenders 
three or: four 
convictions should cease. Even if such 
persons are commitiéd there is no necessity 
for the Sessions Judge to inflict a vindic- 


. tive sentence. 


In this case the.accused was first convict- 
ed. under s. 379, Indian Penal Code, in 1904. 
He was again convicted under s. 457 in 
1906, and again under s. 379 i in 1909 when 
he was sentenced to a year’s rigorous im- 
prisonment. :In -1912 he was convicted 
under s. 379 and sentenced to twenty-one 
months’ rigorous imprisonment. There- 
after for more than eight years he was 
not brought within the cognizance of the 
Courts.- But in August 1922 he was con- 
victed ‘under s. 379 and sentenced to a 
year's rigorous imprisonment. Now for 
having stolen a purse containing Re. 1-2-0 
he-is sentenced to: five years’ rigorous im- 
prisonment.- Even assuming that he is 
owing to his record a confirmed thief, still 
I-do not think any useful purpose would 
Þe gained ‘by: sentencing him to five years’ 
rigorous imprisonment. We reduce the 
sentence ‘to one yee rigorous imprison- 
ment. 

Shah, J.—!I agree. 

Z. K. Sentence reduced. 


_ [p. 345, col. 1] - 


344 MAJHI V. 
LAHORE HIGH COURT. 
CRIMINAL APPRAL No. 665 oF 1924. - 
. November 25, 1924, ; 
Present :-—Sir Shadi Lal, Krt., Chief 
Justice, and Mr. Justice Jai Lal. 
MAJ H1I—Convicr—APPELLANT 
versus - 
TEEMPEROR—REsPoONDENT. 

Penal Code (Act XLV of 1860), s. 802—Murder— 
Circumstantial evidence, cdnviction »on—-Motive— Fab- 
rication of false evidence of alibi, effect of. 

In order to -sustain a conviction on purely cir- 
cumstantial evidence such evidence must not be com- 
patible with any hypothesis other than that of the 
guilt of the accused. The mere fact that the accused 
had a motive for doing away ‘with the deceased 
would not make the case any stronger against him, 
“where it is shown that there were other persons who 
had an equal motive to kill the deceased. fp. 345, 
col. 1. 

An attempt to fabricate false evidence of alibi may 
be a strong piece of evidence against an accused per- 
son if his connection with such attempt is established: 


Appeal from an order of the Sessions 
Judge, Shahpur at Sargodha, dated the 17th 
June 1924, 

Dr. Nand Lal, for the Appellant. __ 

Mr. Muhammad Rafi, for the Government 
Advocate, for the Réspondent, ; 


. JUDGMENT.—Three persons, namely, 

Muhammad Khan and Surkhru, sons of 
Wadha, and Musammat Sahib Khatun, wife 
of Surkhru, were murdered on the night 
between the 5th-6th October-1923, at Mauza 
Sarhal. Information of the murders was 
given to Wadha by Musammat Bhag Bhari, 
wife of Majhi appellant, and his sister 
- Musammat Mundan, who was also a wife 

` of Muhammad Khan. On ‘receipt of this 


information Wadha verified its correctness - 


by a visit to the scene of the murders and 
made the First Information Report at the 


thana of Naushehra at 11 a. M. on the 6th of 


October. In this report Wadha suspected 
one Allah Yar ‘and his relations and 
the appellant as the murderers. Usual 


investigation followed and ithe appellant, - 


his brother Mansab Dar, Musammat Mundan, 
and one Nur Muhammad, were sent up 
for trial. Thé Sessions Judge of Shahpur 
convicted the appellant under s. 302, Indian 
Penal Code, and sentenced him to death, 
the others heing.ecquitted.. The convict 
has appealed. 

There is no eye-witness to this triple 
-murder and the conviction rests on purely 
circumstantial evidence. The ‘following 
circumstances have been proved beyond 


EMPEROR, - (86.1. O. 1925) 


_ any doubt~-(a) The appellant had astrong 


motive for the murders.’ There was bitter 
enmity between the families of the convict 
and the deceased, oùe cause of such enmity 
being the desertion by Muhammad Khan 
of his wife Musammat Mundan. (b) The 
presence of stains of human blood on 
his sandals at the time of his arrest on the 
llth of October1923. (c) The production 
by the convict of a wahola covered with 
human blood from his stack of straw; 
the medical evidepce shows that a weapon ` 
like the wahola produced was used by the 
assailants, (d) His” disappearance from 
Mauza Sarhal on the morning of the 6th 
of October. ay 


All these facts have been established by 
reliable evidence om.the record. This evf- 
dence ig setout in detail in the judgment 
of-the Sessions Judge and it isnot neces- 
sary to repeat it here. The Sessions Judge, 
however, has referred to another piece of. 
circumstantial’ evidence against Majhi. It 
appears that at fhè request of Kutab 
Khan, father-in-law of Mansabdar, Diwan 
Singh, P. W. No, 23, a resident of Sarhal, 
wrote a letter on the 18th of October to P. W, 
No. 39, Ghulam Haider Khan, Jamandar at 


ea 


Tank. In this letter information was given 


- of the arrest of Mansab Dar and Majhi, and 


it was further stated “that Mansab Dar 
has named you asa witness and has stated 
that he went to Jamadar Sahib on the 
evening of the 5th of October 1923 and 
that Majhi Khan also arrived there on the 
morning of the 6th of October. You should 
also state the same ,thing. ........,... You 
should please see~the stamp-vendor and ` 
tell him. that Mansab Dar has summoned : 
him as his witness, and that the date of 
stamp paper must tally. The stamp paper 
was purchased on the 6th at peshi time,” 


Ghulam Haider Khan wrote in rep] 
Diwan Singh on the 24th of Oatober. xi 
follows.:— : ; l 
“I spoke to the ‘other persons about 
what you wrote to me, but they replied 
that they would only say the, truth, that 
is they would mention the actual date on 


which he came héye.....'..... T if we 


J tbe to you 
disadvantage, if -you - want that 
we should mention the real date on which’ 
he came here we are ready todo so,” ; 
In“‘spite of this ‘correspondence, Ghulam 
Haidar Khan supported the statement of 
the appellant. that’ he went to tank on 


[ft] CO We 


“the 5th and purchased the’ stamp-. paper 
on the 6th. . It is common: ground that if 


Majhi was in tank on the 6th, he: could’ 


“not have been in ‘Sarhal at the time of 
the murders. The stamp-vendor, Rera 
Ram, P. W. No. 38, also deposed to the sale 
of: the stamp paper to the convict on the 
6th October and produced his register 


which however clearly shows that the date ` 


of’ the sale has been altered from the 7th 
tothe 6th. Rera Ram has, tried to explain 
that the entry: was made actually on the 
6th and by mistake 7th was written by 
him asthe date of the sale, and this mis- 


take happened in the case of the.three- 


preceding sales which are proved .to have 
been made on the ‘6th, and that he made 
the alteration on thé 6th of October. We 
are not satisfied with this explanation 
and agree wilh the” Sessions Judge that 
the date was probably altered later to 
suit the defence. In this connection we 
mote: that it is in evidence that the stamp 
paper was not used and remained in pos- 
session’ of the convict, but it has not 
been produced. Ghulam Haidar Khan has 
tried ‘to explain away the inconsistency 
` of his conduct in. his letter and his state- 
ment but his explanation is palpably false. 
We have already stated that Diwan 
Singh wrote to Ghulam Haidar Khan at 
the request of Kutab Khan, father-in-law 
_ of Mansab Dar. It thus appears that Majhi 
has not been proved to have’ any hand 
in this correspondence. An attempt to 
fabricate false evidence of alibi would no 
doubt be a very strong piece of evidence 
against the convict if his coniection with 
such attempt had been established, but 
. this has not been done. The contents of 
both the letters show-that it was Mansab 
“Dar who was making ‘an attempt to create 
evidence of alibi in his favour though this 
was in the interest of the convict as well. ` 
It is a well-recognized principle of law 
that in order to sustain a conviction on 
purely circumstantial evidence, such evi- 
dence should not be compatible with any 
hypothesis other than that of: the guilt of 


the accused. The other members of the. 
family. of the convict had equal motive. 


to kill the deceased. We do not consider 
that the circumstantial evidence is incom- 
patiable with the innocence of the appel- 
..lant. The‘evidence no doubt raises a 
very strong suspicion against him, but 


it falls short of clear proof of his guilt. 


Giving the appellant the benefit of- the 
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doubt we accept his appeal, acquit him 
and order his release. 


ZK ; Appsal accepted. 


` CALCUTTA HIGH COURT. 
7 CRIMINAL REFERENOE No, 47 oF 1924, 
September 11, 1924. 
Present:—Mr, Justice Suhrawardy 
and Mr. Justice Mukerji. 
EMPEROR—COOMPLAINANT 
WETSUS 
“NANI MANDAL AND OTHERS—ACCUBED. 
Criminal Procedure Code (Act V of 1908), ss. 328, 
$64—Examination of accused, mode of-—Examination 
not recorded, effect of—Illegality. 
The provisions of s. 342 of the Cr. P. O. are man- 


-datory and the object with which the accused is 


examined under that section is to enable him to 
explain any circumstances appearing against him in 
the evidence. [p. 346, col. 1] 

-Under s. 364 of the Cr. P. ©. when an accused 
person is examined by the Court the whole of such 
examination including every question put to him and 
every answer given by him must be recorded in full 
in the language in which he is examined, or if that 
is not practicable, in the language of the Court, or 


- in English, and such record must be shown or read 


to the accused, or if he does not understand the 
language in which it is written, must be interpreted 
to him in a language which he understands, and he 
is at liberty to explain or add to his answers, [ibid.] 

By not conforming to the provisions of ss. 342 and 
364 of the Or. P. O. a Court deprives the accused 
person of a valuable right and also deprives itself 
and the Jury of the opportunity, of drawing such 
inferences from his refusal or answers as they think 
just, which they are entitled to do under sub-s. (2) 
of s. 342. [p. 346, col. 2.] 

At the close of the prosecution evidence in a Ses- 
sions case the accused were asked by the Judge as 
to whether they would make any statement or not 


‘and they replied in the negative. No record, how- 


ever, was made of this examination and the only 
indication of. it was to be found in the order-sheet 
where the following remark appeared:—'The accused 
declined to make any statement in this Court and on 
being asked whether they would adduce any evidence 
they replied in the negative:” 

Held, that the provisions of s. 342 and s. 364 of 


-the Cr. P.O. had not been complied with and the 


trial was, therefore, vitiated.” [ibid.] : 

jriminal reference made by the Addition- 
al Sessions Judge 24-Parganahas, dated 
the 17th July 1924. 


“Babu, Anil Chandra Roy Chowdhury, for 
the Accused. 
“Mr. Khundkar (Deputy Legal Remem- 
pbrancer); for the Crown. 
- . , JUDGMENT. | 
“Mukerji; J.—This is a Reference made 


2 
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by the Additional Sessions Judge of 24- 
Parganahs in a case in which four accused 
persons were tried on a charge under 
s. 304, Indian Penal Code. 
mously found the accused not guilty on 
that charge. The-learned Judge being 
unable to agree with that verdict has made 
the present Reference to this Court under 
the provisions ofs. 307,Cr. P. C. with the 
recommendation that-the accused may be 
convicted and sentenced for an offence 
under s. 325, Indian Penal Code. 

It is unnecessary for me to go into the 
facts of the case which was put forward 
on behalf of the prosecution and upon the 
basis.of which the accused were tried in 
the Court below; for there is one difficulty 
which to my mind seems tobe insurmount- 
ahle and in consequence of which a re-trial 
must in my opinion bé ordered. 

It appears that at the close of the evi- 
dence in the case the accused were asked 
by the learned Sessions Judge as to whether 
they would make any statement or not and 
they replied in the negative. This. exami- 
nation of’ the accused purported to have 
been one under's. 342, Cr. P. O. Of this ex- 
amination, however, there was no record 
made and the only - indication of it is to be 
found in the order-sheet wherein under 
date the 1lth July 1924, the learned Ses- 
sions Judge made the following remark: 
“The accused declined to make any state- 
ment inthis Court and on being asked 
whether they would adduce any evidence 
they replied in the negative.” The pro- 
visions of s. 342, Cr. P. C., are mandatory and 
the object with which the accused were 
examined under that section was to enable 
the accused to explain any circumstance 
‘appearing against. them in the evidence. 
What the exact questions were ‘that were 
put to the accused we are unable to as- 
certain from the record inasmuch .as the 
remark in the order-sheet to which I have 
alluded does not give us any indication 
on that point. Whether a general question 
as to whether they -had any thing to say 
or not would bea sufficient compliance with 
the terms of s. 342, O. P. C., is a matter 
with regard to which in the present 
case would refrain from expressing any 
opinion. The law has prescribed the mode 
in which the examination of the accused 
has got to be recorded. Thisis to be 


found in s. 364 of the Code. Under that: 


section when an accused is examined by a 
Court, the whole of such examination. in- 


The Jury unani- . 
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cluding every question put to him 
and every answer given by. .him ‘shall 
be recorded in full .in the language ` 
in which he is examined or if that 
is. not practicable in the language of. 


‘the Court or,-in English; and such record 


shall be shown or read to him; or, ifhe does 
not tinderstand the language in which it 
is written, shall be interpretedto him in a 
language which he understands and he 
shall be at liberty to explain or add to his. 
answers. It is not necessary to refer to the 
other clauses of s. 364, Cr. P. O., for even the 
provisions contained in the first clayse do 


-not appear to have been complied with in 


this case. It will be seen that-,the law 
requires that ordinarily sucha.. statement 
should be recorded .in the language of the 
person making it, the object being to rep- 
resent the very words and expressions 
used so as fo ensure accuracy and prevent 
misrepresentation or misconstruction. of 
what was said. The more the form-. 
alities are departed from, the more 
remote becomes the chance of en- 
suring the accuracy of the record. which 
the law aims at. The law also . requires 
that after the statement .has been record- 


‘ed the person should have an opportunity 


of explaining or adding hisanswers. This. 
gives the accused a further opportunity of 
supplementing what he had already stated 
in answer to the questions first put to him{ 
It. may be that in the present case if such 
record was attempted to be made the ac- 
cused would have declined to make any 
statement and would not have said any- 
thing again by way of.adding to or explain- 
ing their answers. By not conforming 
to the provisionsof the law, however, the ` 


~Court deprives the accused ofa valuable 


right, and also deprives itself and the Jury: 
of the opportunity of drawing such in- 
ference from such refusal or answers as 


- they think just, which they are entitled to 


do under s. 342, sub-s. (2), Cr. P. C. I have, 
therefore no option but to hold that the 


‘trialin the present case has been vitiated 


and I accordingly feel bound to set saide 
the verdict of the Jury and to direct that 
the accused be re-tried in accordance with 
law. .. . 4 ih. 
Suhrawardy, J.—I agree. - | 
Z. K. Re-trial ordered. . 
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'° LAHORE HIGH COURT.. . 
CRIMINAL APPEAL No. 603 or 1924, . 
`- November 17, 1924, ; 
Present :—Justice Sir Henry Scott- 
Smith, Kr., and Mr, Justice Fford. 
MANSHA SINGH APPELLANT 
. _ versus 


EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 149, 802— 
Murder—Hzpedition to abduct woman—Members of 
gang armed with shooting weapons—Death caused in 
effecting abduction—Ojfence—Person -arrested in dis- 
trict where offence committed—Inference. 

The fact that aman is arrested ina district where 
an offence has been committed, many months after 
its commission, does not in any way lead to any 
inference against him. [p. 349, col. 2] . F 

When a number of persons set out to abduct a 
woman and some of them are armed with shooting 
weapons, the inference to be drawn is that the weapons 
were intended to be used, if necessary, to overcome 
any resistance that might be offered. The members 
of the gang must in such a case be presumed to 
“know that murder was very likely to be committed 
and if in carrying out the object of the gang a per- 
son is killed the members of the gang are guilty of 
murder. [ibid] | | 

Appeal from an order of the Sessions 
Judge, Hoshiarpore, dated the -2lst June 
1924. < E 


Sardar Kesar Singh, for the Appellant. . 
Mr. D. R. Sawhney and Lala Kundan 
Lal, R. S., for the Respondent. 


- JUDGMENT. 
Scott-Smith, J.—Mansha Singh and 


Sundar Singh have been convicted by the’ 


Additional Sessions Judge of Hoshiarpur 
of the murder of Jagat Singh by shoot- 
ing him under s. 302 read. with s: 149, 
Indian Penal Code. Mansha Singh has 
been sentenced.to death and Sunder Singh 
‘to transportation for life. Mansha Singh 
has also been convicted of an offence 
under s, 392, Indian Penal Code, for which 
“he has been sentenced to five years’ 
rigorous imprisonment. The convicts have 
filed separate appeals to this Court through 
Counsel and the case of Mansha Singh is 
also.before us for confirmation of the 
senténce under s. 374, Cr. P. C. - 

The occurrence took place at the village 
of Rahimpur in the Hoshiarpur District 
on the night 20th-2lst August 1920. The 
First Information -Report was made at the 
Hoshiarpur City thana on the following 
morning by Mussammaé Lajwanti (P. W. No. 
3) a Chamar girl aged 17. In this she 
stated that while her lover, Jagat Singh, 
was visiting her-during the previous night 
some 7 or 8 men had entered the house 
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and that Jagat Singh had been shot while 
she had escaped: to the houses of Chamar 
neighbours. She said that she had identi- 
fied by his voice one of the offenders as 
Dhanna Singh who was a rival of Jagat 
Singh and who had come to abduct her. 
The Police made an enquiry but obtained 
no sufficient evidence against Dhanna Singh 
or any one else forsome months. In March 
or April 1923 whilst they were enquiring 
into the Barian dacoity, which took place 
in February of that year, Mansha Singh 
was arrested and subsequently Bela Singh 
and Banta Singh who have been examined 
as approvers in the present case. These two 


.men made statements before the Police in 


the .beginning of April and being givena 
conditional pardon were examined by a 
Magistrate on the lst July. According to 
their evidence the persons who took part 
in the offences were the two appellants, 
Banta Singh of Dhamian; Waryam Singh of 
Dhugga, Dharam Singh and the two appro- 


' vers themselves, seven persons in all. Out of 


these Banta Singh of Dhamian issaid to bean 
absconder while Waryam Singh and Dharam 
Singh have been killed in subsequent con- 
flicts with the Police. The gist of the appro- 
ver's statments is given in the judgment of 
the Sessions Judge and we need not repeat it 
at length. It is sufficient to state that the 
gang was got together for the commission 
of dacoities and that the object of going 
to` Rahimpur was to abduct Musammat 
Lajwanti and her sister, Musammat Mohan 
(P. W. No. 5) and totake them to the Lyallpur 
District:and sellthem there. It is common 
ground that the object of the offenders. 
whoever they were, was abduction, but 
Counsel for the appellants contended that 


thereal offenders were aparty of men in- 


cluding Dhanna Singh and Massa Singh 
who claimed* to be the husband of Musam- 
mat Lajwanti, and that the appellants had 


‘nothing whatever. to do with the crime. 


The main question for the Court to consider 
is whether the. evidence of Beia Singh and 
Banta Singh, approvers, has been corrobo- 
rated in material parti¢ulars agagainst each 
of fhe present appellants. Considerable - 
stress has béen laid by Counsel for the ap- 
pellants upon the delay in producing Bela 
Singh and Banta Singh before a Magistrate 
and getting their statements recorded. It 


‘appears however thatthey are residents of 


Kapurthala State and that extradition pro- 
ceedings were responsible for the greater 
part of the delay, I donot consider that 
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this ‘clay materially detracts from the 
value of the approver’s evidence, 

“The story forthe prosecution is that the 
two girls and their mother escaped from 
their house owing to the resistance offered 
by Jagat Singh and thatthey were pursu- 
ed to the houses of some Chamars which 
wereat a distance of some 40 - yards, where 
a marriage party had assembled on the 
night in question. The offenders are said 
to have asked the Chamars to hand over 
their women to them but the Chamars said 
that they had not come there. Some violence 
was then offered to various people who were 
there and ornaments were removed from 
the persons of Musammat Nihali and 
Musammat Khushal (P. W. Nos.7 and 8). 
Having regard to the evidence of. the 
approvers and to thatof Musammat Nihali 
and Musammat Khushali,. Gendu and 
Mangal it is sufficiently proved that the 
same persons, who went to the house of 
Musammai Radhi and killed Jagat Singh, 
subsequently went on to the Chamars’ houses, 
used violence to certain persons there and 
removed ornaments from the persons-of the 
. women. - 

The first piece of evidence relied upon 
by Counsel for the Crown as corroborating 
that of the approvers is’ that of Partap 
Singh Lambardar of Dhugga (P. W. No. 17). 
Waryam Singh one of the persons, who-are 
said to have taken part in the murder but 
who is now dead, was a resident of Dhugga 
and the evidence of Partab Singh is to the 
effect that inthe month of Bhadon*: some 


two years ago, i.e. August 1922 he saw Banta- 


Singh and Bela Singh, the approvers, Mansha 
Singh and Sundar Singh, ‘appeilants, Banta 
Singh of Dhamianand another person assem- 
bled in the house of Waryam Singh on the 
evening, before the night on which the murder 
was committed, that he saw them all going 
away in. the direction of Sada Raiyan, and 
that on the following’ morning Sundar 
Singh and Waryam Singh came back to 


| the village, and that he heard that a dacoity- 


had been committed „on the previous night 
at Rahimpur.- Now Dhugga is some 8 or 
10 miles.distant from Rahimpur. The evi- 
dence of Partap Singh shows that the ap- 
péllants were in association with approvers 
and others on the evening before the 
dacoity that they started off from the village 
and went in the diréction of ?Rahimpur 
where the murder was Committed, and that 
on the following morning Sunder Singh 
and Waryam Singh returned together. This 
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evidence is no doubt some evidence against ` 
the appellants but in my opinion it can 
hardly be said to corroborate. the story of 
the approvers in material particulars as 
fegards the actual offences committed in 
Rahimpur. As already stated Rahimpur is 
some 10 miles from Dhugga and though 
the appellants-may have set out from that 
place in company with the approvers it 
does not follow thatthey actually accompani- 
ed themup to the scene of the occurrence 
and took part in the offences committed 
there. I have frequently known of cases 
of dacoity where certain members of a 
gang of dacoits have left the gang shortly 
‘before adacoity was committed. 

‘A pair of silver bands is said to have . 
been stolen from Musammat Nihali and an- 
other pair from Musammat Khushali. The 
evidence of Mir Muhmmad Sub-Insdector, 
(P. W, No, 12) is to the effect that during 
investigation into the Barian and Mughowal 
dacoities Mansha Singh was arrested and 
said that the bands in question inthe pre- 
sent case were with one Thakar. He took 
the Police to the shop of Thakar who pro- 
duced ‘the two silver bands Ex.’ P 2, and 
two pieces.of silver, Ex. P. 3 and P 4 
saying that the bands and another pair 
which he had meltedinto the pieces P. 3, 
P 4 were given to him by Mansha Singh. 
The information given by Mansha Singh, 
which -led to the recovery of these bands, 
is undoubtedly admissible in evidence’ 
under s. 27 of the Indian Evidence Act. The 
evidence of Mir Muhammad on this point 
is supported by that of P. Ws, Nos. 15 and 
16, Jaimal Singh and Natha Singh, Lambar- 
dars, and I can see no possible reason for 
disbelieving their evidence. P. W. No. 14 
is Thakar, goldsmith. His evidence is that 
Mansha Singh appellant, who belongs to 
his village sold him two pairs of silver 
bands for Rs. 15 in the month of Bhadon ' 
of 1922, One pair and iwo pieces ofsilver 
representing the other pair were given up by 
him to the Police in the presence. of Mansha 
Singh. He admits that he bought these 
bands cheap and Counsel for the appellants 
have strenuously urged that these and other 
property which he admits he received from 
Mansha Singh must have been known by 
him to be stolen property and that he was 


Jin the power of ithe Police who doubtless 
.threatened to challan him for being dishon- 


estly in possession of stolen property unless 
he would given evidence against Mansha 
Singh. It may no doubt be argued that 
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Thakar must have had very good reasons to 
suppose that he was purchasing the stolen 
property, but I do not think that this’ de- 
tracts materially from the value of his evi- 


dence seeing that he produced a pair of - 


bands and pieces of silver in the presence of 
the Sub-Inspector and respectable witnesses 


and that he was found upon information | 


supplied by Mansha Singh. This pair of 


bands. ahswers to the description given by - 


Musammat Khushalimany months before 

both as tothe kind of ornaments and as 

‘to the weight. Musammat -Khushali has 

identified them as her own and no questions 

were put toher in cross-examination with 

the object of finding out how she was able 

to identify them. In fact no attempt was 

made’ to shake her evidence on this point. 

Musammat Nihali, her sister-in-law, also . 
- identified them as belonging to Musammat 

Khushali and stated that her own bands 

were of: a different pattern. I consider ` 
that it is clearly proved that this pair of 

- bands is- the-same pair as was stolen from 

Musammat Khushali on the night of Jagat ` 
Singh’s murder and that it was Mansha 

Singh who sold them to Thakar. This isa 

material corroboration of the evidenee of the’ 
approvers who say that Mansha Singh, 
himself took’ the ornaments uff the hands 

of the women. This evidence together with 

` that of the approvers leaves no doubt in 

my mind that Mansha Singh was one of 

' the gang which raided the house of Mu- 

sammat Radhiand killed Jagat Singh. 

As regards Sundar. Singh, the learned | 
Sessions Judge has given six points detailed 
in his judgment at. pages 31 and 32 of 
the printed record in which he says the . 
evidence of the' approvers is corroborated 
_ as against him. The first of theseis the 
evidence of Partap Singh but for the reasons 
already given by me I do not consider © 
that this- is any material corroboration’ of 
the -evidence of the approvers to the effect 
“that Sundar Singh took part in the murder. 
The second point relid upon by the Court 
below is that Sundar Singh belongs to the 
Amritsar District’ and that his tone and” 
dialect are quite different from those of' 
residents -of the Hoshiarpur District. Ac- 
-cording to the’ evidence of Musammiat . 
Radhi the, tone and accent of some of 
` the persons who came to raid her house 
` were those of persons foreign to the district. 
This is no doubt a material point but it 
cannot possibly be. said to be any cor- 
roboration of the evidence of the approvers, 
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The third point mentioned is that Mu- 
sammat Lajo’s description of one of the 
persons as a middle sized stoutish man 
applies to Sundar Singh. This also is 
obviously of very little importance. The 
fourth point, which the Sessions Judge 
says, is. significant is that Sundar Singh 
was arrested not in his own village in the 
Amritsar District but at Guraya, the village 
of Dharm’ Singh. I fail to see how this 
helps the -case for the prosecution. The 
fact that the man is arrested, in the district 
where an offence has been committed, many 
months after its commission, does not in 
any way lead to any inference against him. 
The 5th point taken against him is that he 
was pointed ‘out by Mansha Singh to the 
Police at the time of his arrest. If Mansha 
Singh stated that Sundar Singh was one 
of the persons who took part in the dacoity 
that statement of his would not be admissi- 
ble in evidence as against Sundar Singh. 
The last point taken against him is that 
he attempted to escape from ‘the Police 
custody: But this might easily be explain- 
ed in many ways. It is possible for instance, 


. that Sundar Singh had a guilty conscience 
and had committed other offences, or he 


might ‘have been afraid that he would be 
harrassed by the Police. None of these 
circumstances detailed above is any materi- 
al corroboration .of the evidence of the ap- 
provers that he took part in the murder 
of Jagat Singh. Bela Singh and Banta 
Singh are obviously infamous persons upon 
whose evidence it would not be safe to rely 


without material corroboration. 


Ifully agree with the learned Sessions 
Judge that when a number of persons set 
out to abduct women and two of them are 
armed with pistols the obvious inference 
to be drawn is that the pistols were intend- 
ed to, be used, if necessary, to overcome any 
resistance that might be offered. The 
members of the gang would, therefore, 
know that.murder was very likely to be 
committed and in any case having regard to 


. the evidence here, Jagat Singh was clearly 


shot in prosecution of «the common object 
of all the members of the gafg. I think 


“that there are reasons for not inflicting the 


extréme penalty of the law upon Mansha 
Singh. In. the first place he is only cons- 
tructively guilty of murder having regard 
to s. 149, Indian. Penal Code, and in the 
second place it was Dharam Singh and 
Banta Singh who were armed with pistols 
and. who fired them off. At first they fired . 
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in the air and it was‘only when they were 
told to doso by Waryam Singh that they 
. fired at and’ shot Jagat Singh. Thirdly, 
there was no man living in ‘the house of 
Musammat Radhi and probably the mem- 
bers of the gang did not think that there 
would be any serious resistance or. any 
necessity to use fire arms. 


- I would, therefore, accept the appeal of 


Mansha Singh’ so far as to set aside the 
. sentence of death and to sentence him 
instead for the murder to transportation for 
life. I would maintain the conviction and 
sentence under s. 392 and would order it 
to run concurrently with the sentence of 
transportation for life. I would accept the 
appeal of Sundar Singh and setting aside 
ne conviction and sentence would acquit 

im. 

Fforde, J.—I agree. 3 


Z. K. Appeal partly accepted. . 


ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 552 or 1924. 
November 26, 1924. 

Present :—Mr: J ustice Daniels. 
LALJI AND oraers—APPLICANTS 
versus 


: EMPEROR—Oprosrrs Parry. 

Penal Code (Act XLV of 1860), ss. 147, 224, 225— 
Police officer wishing to make arrest—Cr owd assembl- 
ing with lathis—O fence. 

A Sub-Inspector of Police came to a village to 
arrest a certain person and effected his arrest. The 
person arrested, however, struggled, got free and ran 
away. While the Sub- -Inspector „was thinking of re- 
arresting him a crowd carrying lathis began ‘ to 
assemble and the Sub-Inspector considered their 
appearance so formidable that he desisted from his 
intention of re-arresting the escaped person : 

Held, (1) that the conduct of the members of the 
crowd did not amount +o illegal obstruction within 
the meaning of s. 224 or 225 of the Penal Code ; 

(2) that as no force was used, the members of the 
crowd were not guilty of the offence of rioting. 

Criminal revision from an order, of the 
Sessions Judge, Azamgarh, dated the’ lst 


September 1924. 


Messrs. Shiva Prasad Sinha and Mushtag i 


` Ahmad, for the Applicants. 
The Assistant Government Advocate, foe 
` ths Crown, 
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JUDGMENT.—The applicant Newaz 
Rai has been convicted under ss. 147 and” 
-224 of the Indian Penal Code and the other 
applicants under. ss. 147 and 225 of the 
Indian Penal Code. On the findings of 
the learned Sessions Judge which have not 
been impugned before me on either side 
it is difficult to see how the conviction 
can be sustained against any of the accused 
except Newaz Rai. He has been sentenced 
to fine only. The facts alleged by the 
prosecution arethat the Sub-Inspector came: 
to the village: to arrest Newaz Rai. He 
did arrest him and took him to the 
Mukhia’s house to be handcuffed. The 
arrest was a lawful arrest. Newaz Rai how- ' 
ever struggled, got free and ran away. 
His reason for doing so seems to have 
been that he was performing funeral cere- 
monies of his deceased father and did not 
want to be arrested till the ceremonies: 
were over. He came back of himself to - 
the Sub-Inspector next day.and asked that. 
the arrest. might be postponed. After 
accused got away the Sub-Inspector was 
thinking of re-arresting him when some: 
‘fifty or sixty persons carrying lathis and 
-including the applicants assembled. It is 
said in the evidence that they pushed ths 
Police Officers but this has been disbelieved- 
by the learned Sessions Judge. All that: 
really happened according to- -the finding 
of the learned Judge was that a crowd 
carrying lathis began to assemble and the 
Sub-Inspector considered their appearance 
so formidable that he desisted from his 
intention of re-arresting the accused. It 
is difficult to say that this amounts to illegal | 
obstruction within the meaning of s. 224 
or s. 225. According to the finding of the 
Court below no force was used and there- 
fore, the offence could not be one of riot- 
ing. If the intention of .the villagers in 
assembling was to prevent the re-arrest 
of Newaz Rai they would no doubt con- 
stitute an unlawful assembly and might: 
have been convicted. under s. 143 of the 
Indian Penal Code but seeing how much 
exaggeration -has been introduced,into the 
evidence it seems at least possible that | 
they merely assembled, as they naturally 
would, to see what was going on and 
“without any deliberate intention of pres ` 
Maan the Police Officers from doing their ` 

uty 

I dismiss the application of Newaz Rai, 
but allow the applications of ‘the othey 
Sep aie? and set aside their. convictiong 
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and sentences. In the case of those appli- 
cants whose applications have been allowed 
thé fines, if. paid, will be refunded. 


Z. K. Order aecordingly. 


š 


SIND JUDICIAL COMMIS- `. 
SIONER’S COURT. : 
CRIMINAL REVISION APPLICATION 
- ‘No, 55 or 1924. 
| - July 28, 1924. 
Present :—Mr. Kennedy, J. C., and 
` Mr. Rupchand Bilaram, A. J. C. 
'*  SULTANKHAN— -APPLICANT 
A versus 
EMPEROR—Obppostrs PARTY. 
Criminal Procedure Code (Act V of 1898), s. 110— 
First order to coincide with information—Finding 
to coincide with first order—Non-compliance—Irregu- 
larity. . 3 
The first order. calling upon a person under s. 110, 
Cr. P. O., to furnish security should contain the sub- 
stance of the information,-no less and no more, and 
the finding on enquiry should. coincide with the order 
as should the. order with the information. [p. 352, 
col. 1. rs : , 
If this procedure is not followed, the person charged 
` js likely to be gravely prejudicéd by the irregularity 
and, the order of the Magistrate binding him over to 
furnish security is liable to'be set aside. [p. 352, 
cols. 1 &2.)., 5 


- Criminal revision against an order of the ` 


Sessions, Judge, Larkana, dated the 16th 

February 1924. P os : 
Messrs. Elphinston, for the Applicant. 
Messrs. Partabrai D. Punwani, second 

Assistant Public Prosecutor, for the Crown. 


‘JUDGMENT.—This is a proceeding 
under Ch. VIII, Cr. P:.C., and the com- 
plaint before us is of certain irregulari- 


ties which as the applicant avers has led 


to injustice being done to him. 
It is necessary.to make a few preliminary 
remarks.on this Chapter. No.one will deny 


the utility of the Chapter but at the same” 
time it is easy to see that if improperly ` 


worked it might be an engine of great 
oppression. The present applicant is well- 
to-do, but the persons most exposed to the 
operation of this Chapter are the poor and 
humble and it is, therefore, necessary for 
` those officers who enforce the provisions 


+ 
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- a Magistrate receives 
certain person is of such a character that 


„cused to furnish certain 
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of the law to be very careful to see that 
their agtivities do not work hardship. 
The intention of the law is that when 
information that a 


it becomes desirable that that person. should 
be invited to give security, the Magistrate 
should after study of the information draw 


up an order specifying the substance of 


the information received and calling on 
the person whom we may now call the ac- 
security. It is 
possible that the accused-person may im- 
mediately on the receipt of this order 


comply therewith. For the order is to be 
‘served on him along with the warrant or 
-summons, 


If, however, he refuses to do so 
an enquiry is held on -the lines of a 


- warrant case but no charge is framed and 


a final order is passed on the facts elicit- 
ed in that enquiry requiring him to give 
security. of not greater extent or more 
onerous kind than that specified in the 
order or absolving him. 

A habit which appears to us vicious ap- 
pears to have sprung up whereby the first 
order is a mere formality and has very little 
relation to the’ information. The result 


_of this is that the accused does not know 
_tillhe comes into Court precisely with 


what heis charged andas no charge is 
drawn, up he may not know till the final 
‘order is passed what his alleged, delin- 
quency is. ` 
This is clearly unfair to the accused and 


‘is apt to prejudice him in his defence, 


Magistrates ought by no means to be con- 
tented. with allowing the office to fill up 
a” vague lithographed or typed form but 
ought to’ do their best to see that the 
first order does actually contain the sub- 
stance of the information, no less and. no 
more. We do not say that it is illegal 
to issue an order‘calling on the accused 
to. give: security because the Magistrate 
believes him to bea thief and after en- 
quiry to exact security from him on the 
ground that he isa desperate and danger- 
ous character but we should. say that in 


“most cases where this course was follow- 


ed it would probably appear on inspection 
that the accused had been gravely pre- 
judiced by the irregularity and that the 
order of the Court would necessarily be 


.set_ aside on the ground of such prejudi- 


cial irregularity. And of course the fur- 
ther the facts proved get away from the 


- facts alleged in the first order the greater 


£ 
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“the probability- of prejudicial irregularity 
-would be.- Thus it is hardly possible 
that a Court could equitably call on a 


man to prove he was nota thief,.and then . 
without further notice bind him over on‘ 


the grounds that he was an habitual forger. 
In the, present case the accused was 
called on in the usual general terms to 
give security. Five names are mentioned. 
They (including the applicant) are said 
_.to be habitual thieves, receivers and dis- 
posers of stolen property. ~ 

The information was to the effect that the 

` persons named were - thieves and disposers 
of ‘stolen property. Also that they were 
habitual thieves and harbourers of theives. 
That they formed a gang of which the 
head was Sultan, present applicant. 

_ As there seems to be some confusion 
in the matter we should point out that 
there is nothing in s. 110 about the dis- 
posal of stolen property by any person 
accused under the order. ‘It was not neces- 
sary: that there should be any such pro- 
vision for that. He who disposes of stolen 
property. must be either the thief or the 
receiver both which cases are covered by 
‘s,110 Aand B. What is aimed at ins. 110-C 
is the activity of the person who acts as 
‘intermediary between the thief or prosses- 
sor, and the true owner, .the broker in fact 
who may never in his life see any stolen 
article. 

‘What appears to beheld to be actually 
proved was that someofthe accused were 
habitual thieves. That the accused Sultan 
was the head of the tribe to which they 
belonged and ‘that in his capacity of head of 
the tribe he assisted persons who had been 
robbed to recover their property, some- 
timesgratuitously, sometimes after a settle- 
ment’ of what ‘payment should be made to 
thé agtual thief. 

That isto say the finding did not actu- 
ally coincide with the order nor the. order 
with the information. The applicant was 
bound over as falling within s. 110,0 where- 
as the order and probably the informa- 
tion refer tos. 110 Band A. 

The applicant says he was. prejudiced 
in two ‘ways. He says he might have 
disproved the charge under s. 110 C if he 
had known it was going to be urged 

‘against him. “As he had, he confined him- 
self to disproving the charge under s. 110 
Aand B. Itisargued by the Crown that 
he might have gathered from. 
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the in- . 
formation that he was suspected also of | 
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the offence under s. 110 O, but his answer 
to that is that he did not see the - inform- 
ation till the trial had proceeded for some- 
time. We are of the opinion that there 
was a prejudice - to him in this proce- 
dure. The position of a head of a tribe, : 
some members of which are habitual crimi- 
nals and that of the head of a gang of 
thieves are very different. inter se. One can- ` 
not help being head of a tribe. It is 
possible that one may abuse one’s position. 
as such, but that isnot the same thing as 
voluntarily collecting a band of robbers 
and.acting as their head solely for the . 
purpose of crime. . 


‘Anothér objection to the procedure is that 


-it prevented the accused Sultan from raising 


objection at an earlydstage of the proceed- 
ings that he ought to betried ata trial ` 
separate from that ‘of the other accused. 
Had he been given a notice to show cause 
under-s. 110 C he might have pleaded with 
fair chance of success that he could not 
be tried together withthe actual thievish 


‘ members of the tribe unless indeed it were 


shown that in each case of theft alleged 
against a member tried jointly with him 
he had aided in disposal. ‘It is patent how 
much it weighs the scales against an ac- 
cused under the Chapter if in addition to ` 
the vague evidence led against him per- 

sonally, the record of the Court is also filled 

with the vague evidence led against numer- . 
ous persons with whom he “has but the 

slightest connection. ; 


. Therefore, we think that the order under 
revision directing Sultan Khan to give secu- 
rity is bad as being tainted with prejudicial 
ie ee and set amda 


P. B. A, Order set aside. 


- 
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i CALCUTTA HIGH- ‘COURT: A 
APPHAL- FROM ORIGINAL’ Dioris No. 253 
or 1920: 

November 18, 1924, 
Present:—Justice Sir Hu gh Walmsley, 
Kt, and Mr. Justice Bi: [Be Ghose. 
MOHINI MOHAN MISRA AND oTKERS— 

| PLAINTIFFS—APPELLANTS 
versus | 
Srimati SARAT SUNDARI DEBI AND 
ANOTHER— DEFENDANTS — RESPONDENTS. 


Limitation Act (IX of. 1908), s. 19, Sch. T, Art. 148—. 


Transfer of Property Act (IV of 1882 ig 62---Construc- 
tion of document—Mortgage—Redemption, suit for 
Limitation, commencement Of-—Hindu Law—Acknow- 
ledgment of liability by ‘widow, whether _ operative 
against reversioners. 

A mortgags-deed “oia, that the mortgagor 


“would-be entitled to redeem. after, the expiry.of ten . 
- years and would obtain a‘ re-conveyance on “payment 


of the principal ahd interest, The possession of. the 
mortgaged property was delivered to the mortgagee 
and there was afurther stipulation that the profits 
remaining at the end of every year after deducting 
thé revenue and collection . charges, etc., 
paid to the mortgagor by the mortgagee with interest 
ata certain rate, whenever the mortgagor would pay 
up the principal amount with interest in full: 

Held, that the mortgagor was entitled to redeem 
the mortgage at the expiry .of.ten years. from the date 
of the transaction, and that a suit brought more than 
sixty. years after the expiry of: the period fixed in the 
deed of mortgage: for redemption, was barred. under 
the provisions of Art. aoe of Sch. Ito the Limitation 
Act. [p. 356, col. 1.] 

The rules. aid down in s. 62 of the ‘Transter of 
Property Act-are applicable to thé case of a “mortgage 
by .way of conditional, s executed, béfore the pass- 
ing of the Act. [p.355, col. 2.] 

‘Radhabenode Misser v. Kripa Moyer Debed, JAM. L 
A..443;'10 B. L. R. Sup: 386; 2 Suth. -P 
P O.J. 61; 20 B.R. 852, referred tò. 

_ An acknowledgment ‘of liability made by a Hindu 
widow,is not operative, against the reversioners. [p. 
35t, col. 2.] 


“Appeal against the decree of the Addi-, 


tional Subordinate Judge, Rajshahi,. dated 
the 6thof August. 1920. 
BabusJogendra Nath Mukherjee, Mahendra 


Nath Roy, Kshitish Chandra: Chakravarti, 


Paresh Chandra M ukherjee and ‘Kanai Dhan. 


Dutt, for the Appellants. , 


= Dr. Dwarka Nath Mitter, Babus Narain . 
Chandra Kar, . Pramatha,-- Nath 


Bando- 
padhaya and: Rona Prosad Mukhopadhaya, 
for the Respondents. : 


JUDGMENT. ’ 


‘Walmsley, J.—Thë -plaintiffs prefer ki 
is that the learned J udge i is wrong in his 
‘décision as,to'the point of time from which 


this: appeal.’ They, say. that they, are’ the 


‘guccessors-in-interest of one Nanda Lal * 


Suima ‘Roy, who in March .1830;. received a 


sum of Rs: 11,000: from Kali -Prosad Sarma., 
ary event,a fresh starting point was pro- 


Roy andin- -considération ‘therefor executed 


im his -favour.a‘déed ofconveyance in egare 
23 
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‘should: be. 


U. J. 546; 3 Sar. 
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tothe properties in suit.- On the same day 


Kali Prosad executed an ekrarnama in 
favour of Nanda Lal by which the latter 


` was given the right to re-pay the money. 


Two ‘other documents bearing on the 
oe were also- executed on the same 
ay. 

In 1859 -Nanda Lal's successor brought 
a suit on the documents : he wanted to 
recover possession of the land on the footing 
that the principal had been paid off out 
of the usufruct, and that there wasa large 
sum .due to -him from Kali Prosad. The 
First Court decreed the suit, finding tbat 
the principal had been satisfied and that 
Rs. 24,00U were due to the plaintiff. The 
defendant appealed to this Court: he failed 
on his main argument, that the transaction 
contained in the documents did not amount 
to a mortgage, but he succeeded in the 
second branch, that is in regard to the 


- mode in which the account was to be made 


up. The result of this Court’s direction as 
to the manner of making up the account 
was a finding that alarge sum was still 


- due to‘ the defendant, and in consequence 


the suit was dismissed. The plaintiffs’ 
appeal to the Judicial Committee was un- 
successful. 

In the present suit the plaintiffs have 
given-a long account, beginning with the 
sum due, from them as ascertained in the 
suit;of “1859 after the appeal to this Court. 
This ‘account shows a debit growing 
steadily “until the year 1873; then it shows 
a substantial increase in the usufruct, which 
gradually reducesthe debit balance until 
ii 1900, the position has changed, with the 
result that atthe date on which the suit 
was instituted there is a sum of a lakh and 
a quarter-due to the mortgagor. 

Numerous objections were raised by the 
defendants, but it is not necessary to deal 
with any except the plea of limitation. The 
learned Judge has held that the suit is 
barred by limitation and thatis the question 
which has been argued before us. 

-The date. of the documents mentioned 
was March 22,1830. This suit, was filed on 
Webruary 13, 1918, or nearly eighty-eight 


> years later. 


The-ar gument or behalf of the appellants 


the period of sixty years, under Art. 148 of 
tke, Limitation Act will run, and that in 


* vided: De thé -acknowledgment contained 


454 
in defendants’ written statement in the suit 
of 1859. 


It was decided in the suit of 1859 that 


the transaction - between..the parties did 
‘amount to a mortgage. The decision, how- 
ever, did not go beyond that. That is to 
say it did not determine when ‘the option 
of'redeeming could be enforced. The docu- 


‘ments are rather vague on this point, but” 


I think that the obscurity i isin regard toa 
matter which does not help the plaintiffs. 
There are expressions which seem’ -to 
suggest that re-payment of the’ principal 


might be made before the period of ten - 


years expired, and not only on the expiry 
of the period. I cannot, however, find’ in 
them any..clause to warrant the view that 
the option might be exercised at any in- 
determinate point of time after the expiry 
- of the ten years’ period. In my view, there- 
fore, the contract made by the parties 
entitled. the mortgagee on the one hand 
to sue in 18i0 for foreclosure, and the 
mortgagor, on: the other hand, to sue for 


í redemption. That being so, the. point of. 


time from which Jimitation began to run 
must be March 
so the suit is hopelessly barred by limita- 
tion. : 


an usufructuary one, and the time began to 
run from the year 19CO according .to plaint- 
iffs’ account, or- such other point of’ time as 
may be determined by an’ account taken 
under the orders of the Court is met by refer- 
ence to the terms of tle agreement. There 


was.no stipulation that usufruct should be 


set against principal and interest. On the 
contrary the mortgagee , insisted on cash 
payment: of principal and interest, 
‘agteed to re-pay usufruct and interest only 
on receipt of such payment in cash. A 


stipulation of that kind cannot be recon-- 
. ciled. with the view that he agreed to have . 


' principal and interest automatically wiped 
out by growing. profits. In my opinion, 
therefore, the learned Judge was right in 
holding that the provisions of Art. 148 bar 
the suit, 


The plea of sekhawledeinerit is rather a - 
desperate - one, and there, ate three over- 
The first is that ` 
the plaintiffs have not proved that. any - 


whelming objections to it. 


acknowledgment was made: - the second is 
‘that they have not proved that the persoń 
who is said to have made the acknowledg- 


ment was competent to make it: and t s 
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-Hindu widow's interest, an 
22, 1810, and if that is 


The suggestion that the mortgage was of 


and. 


liability not to acknowledge it. 
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have been made does not amount to-such an 


acknowledgment as is described i in s. 19 ‘of K 


the Limitation Act.’ 

As to the first objection,-I think that the . 
plaintiffs have been unfortunate: the re- 
cords have been destroyed, and nothing but’ 
a copy could be produced, but- they have ` 
put in nota copy of thé original document, 
but a copy of a copy.of.a translation of the 
original.: I quite understand that it would 
be extremely difficult aftér sixty years to ` 


‘secure the evidence which would make such 


a paper. admissible as secondary evidence, _ 
but the law is clear and the defendants ` 
are entitled.to demand thatsuch a paper 
shall not be admitted as proof of what 
the defendant said in the 1859 suit. ; 

The second objection is. this, that the 
defendant in that suit was a widow named 
Kripamoyi : this lady had a daughter 

Shyama Sundari, who made ahebanama in 


1873 in favour of the father of the present’ - . 


defendants. On this branch of case, the 
plaintiffs seem to be on the horns of a 
dilemma: if Kripamoyi had nothing but a 
acknowledg- 
ment hy her would not be operative against 
the reversioners : if, on the other hand, she 
had more than a widow’s interest, and the 
property came to the defendants by gift 


. from her daughter and the learned Pleader 


for the appellants said that he made that. 
assertion—then the defendants are not suc- 
cessors-in-interest of Kali Prosad but hold- . 
under a title which is not effected by the - 
transaction contained in tie documents. 

The third objection is simpler, but no 
less convincing. Assuming that Kripamoyi 
made the statements” which she is said to 
have made, they do not amount to an 
acknowledgment of liability: she only 
admitted certain facts, namely, the execu- 
tion, of documents and s0 forth, and after 
that admission ‘she went on to repudiate 
For these 
reasons I agree with the learned Judge that 


the plaintiffs have failed to show that. 


acknowledgment lifts the bar of limita- 
tion. i f 

The result is that I confirm the decision 
of the lower Court- to the effect that fhe 
suit is barred by limitation. 


The appeal i 15, therefore, T with : 


. costs 


‘Ghose, J.—This is ah. appeal ‘by the 


. plaintiffs against the-.decree of the Addi- | 


tional. Subordinate Judge.of Rajshahi dis- 


third is that the acknowledgment: said to,- jamang their suit- for _ redemption: . :Of a, 
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mortgage. The facts are not disputed be- 
fore us. One Nanda 


cuted a deed which’ was in form a kabula 
in favour. of Kali Prosad Sarma Roy with 


regard to the properties in suit on the 22nd - 


March 1830. Three other cohtemporaneous 
deeds were executed, an ekrarnama by the 
transferee Kali Prosad, another ekrarnama 


by Nanda Lal and athird document by. 


Kali Prosad which appears to be a counter- 
part of Nanda Lal's agreement. By his 
ekrarnama (Ex. 7-B) Kali Prosad agreed that 
if the vendor paid to him in cash the princi- 
pal with interest ‘in one lump after the 
expiry of ten years ending on the 30th 
Cheyt 1246 B. S. he would execute a déed 
of sale in favour of the vendor. There is no 
question now that the transaction constitut- 
ed amortgageand the parties will hence- 
forth be described as mortgagor and mort- 
gagee. The mortgagée entered into posses- 
‘ gion and has been in possession ever since. 

After the death of the original parties the 

‘representatives of the mortgagor brought 
.a suit in 1859. against the widow of the 

mortgagee Kripamoyi for redemption alleg- 


ing that the mortgage-debt had been paid. 


off out of the usufruct and claiming a large 
sum of money from the defendant as over- 
payments. He was successful in the First 
Court, but the principle’ of accounting 
adopted by that Court was reversed by the 
High Court on appeal by the defendant, 
and..the decision of the High Court was 
affirmed by the Privy Council on further, 
appeal by the plaintiff. 
of the Privy Council is reported as Radha- 


benode Miser v. Kripa Moyee Debea (1)..- 


In the meantime accounts being taken as 
directed by the High Court a large sum of 
` money was found due to the mortgagee 
and according to the practice then pre- 
vailing-the suit was dismissed on the 2nd 


April 1864 no order for redemption having -~ 


been made by payment.of the mortgage 
money by the mortgagor. Nothing further 
happened till the present suit was brought 
` in February 1918 by the plaintiffs. The 
plaintiffs allege in their plaint that Nanda 
Lal :was at liberty to re-pay the principal 
with interest after the éxpiry of ten years 
- fromthe date of. the mortgage, but. base 
their claim on the ground that they believe 
that the mortgage-debt has been fully paid 
of ‘from the usufruct in or about 1307 B. S. 

(DIAM. 1. A. 443; 10 B.L. R. Sup. 386; 2 Suth 
P, O, J, 516, 3SareP. C.J. 61;.20 E. R, 852, 
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ne, Lai Sarma Roy - 
predecessor-in-interest of the plaintiffs éxe-" 


“The judgment’ 


. principal and interest. 
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corresponding to 1900 A. D., and they make 
the usual prayers for redemption claiming 
over a lacof rupees from the mortgagee as 


‘over-payments. A large-number of issues 


were raised inthe Trial Court. All the 
material issues were found in favour of the 
plaintiffs except the question of limitation 


.on which the Subordinate Judge dismissed 


the suit and the only question argued before 
us was whether the suit was barred by 
limitation ornot. The Subordinate. Judge 
held that the Art. 148 of the Limitation Act 
(IX of 1908) applied to the case and the 
right.of the plaintiffs to redeem accrued 


more than 60 years before suit and it is, 


therefore, barred. It it not contested that 
the present Limitation Act is applicable, 
but it is contended by the appellants that 
the mortgage was a pure usufructuary one 
and the rule laid down ins. 62 (a) of the 
Transfer of Property Act is applicable to it, 


“and as the mortgagee was paid off within 


60 years of the suit it is not barred. A 
good deal of the argument addressed to us 
was on the question as to whether the mort- 
gage was a usufructuary mortgage or a 
mortgage by conditional sale. In the view 
I take’ it is immaterial by what name the 
mortgage may be called. It seems that 
such mortgages used to be termed bye-bil- 
wafa or kut-kabala usufructuary, before the 
Transfer of Property. Act (Macpherson’s 
Law of Mortgage, 7th Edition, page 21). I 
think that the position of the mortgagee 
was that ofa mortgagee by a conditional 


“sale in possession. The transaction being 


prior tothe passing of the Transfer of Pro- 
perty Act, that Act does not apply in terms. 
But the rules laid down in s. 62 of the Act 
might be applied ina proper ‘case as the 
general law in force before the Act was pass- 
ed. The real question is whether the mort- 
gagee was authorized to pay himself the 
mortgage-money from the rents and profits 
and was entitled to remain in possession of 
the property till he was so paid off. There 
was no such agreement in the documents 
constituting the mortgage. The stipulation 
in this case was, as already stated, that the 
mortgagor would ‘be entitled to redeem 
after the expiry of ten years and would 
obtain a-re-conveyance on payment of the 
Further, the ekrar- 
nama of the mortgagor (Ex. 6-A) and the 
counterpart executed by the mortgagee 
(Ex. 8-A) amongst other things provided 
that the profits remaining at the end of 
every year after deducting the revenue ang 
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collection charges, etc., should be paid to 
the mortgagor bythe mortgagee with inter- 


est at 12-annas: per cent. whenever the 


mortgagor - would pay off the’ principal 
amount with “interest in full. The mort- 
gagor was ‘entitled to redeem the mortgage 
certainly at the expiry of ten years from. the 
date of the transaction i.e, in April 1840 
A. D. It is unnecessary to discuss the 
question whether he could redeem before 
that’ date under the other terms in the 
deeds, as the suit has been brought more 
than 60 years after 1840, Itis, however, con- 
tended by the learned Vakil for the appel- 


lants that the ‘Privy Council held in the 


previous litigation for redemption upon'a 
construction. “of the documents that the 
mortgagee was authorized to pay himself 
the mortgage-money: out of the usufruct. 
Reliance is,-placed on a passage in the 


judgment of: their Lordships reported as 


Radhabenode Misser v. Kripa Moyee Debea 
(1) which runs thus “the parties: intended 
that the-interest might be set’ off, from time 
to time, against the rents and profits, and 
that the mortgagee was only “to account to 
the mortgagor for any rents:and profits and 
interest on the same which he may have 
received over: and above the interest due 
to him upon the debt.” It appears that far 
.from laying down that the mortgagee was 
erititled to pay' himself the mortgage-money 


their Lordships held:that he was to account: 


. for the sutplus received in excess of his 
interest and to pay interest on that amount, 


lis. 62 of the*Transfer of Property Act were. -- 
applied then-the case would come under 


the provisions of s. 62 (b) of the Act and I 
am of opinion that limitation commenced 
to run against the mortgagor from the date 
when he was-entitled to recover possession 


om ‘payment of the mortgage-money in 1840 > 


at the latest, The present suit having been 
brought more than 60 years after that date 
is-barred: - 

lt was also acntended: by the appellauts 
that there-being no personal obligation to 
pay the mortgage-money, limitation does 
not run from ‘the expiry of the term. If 


. . this were accepted there would be no limi- 


tation in the’ case ofa suit to redeem a 
mortgage by conditional sale, where there 
is generally mo personal obligation on the 
mortgagor to pay. This, however; cannot be 
_correct. TheJlast contention for the appel- 
lants was that there was an acknowledg- 


ment of the right ‘of ‘the mortgagor by : 


Kripamoyi'in her written ‘statement: jn the 


~ MAHADET V: TIRBENT, 


[88 I. ©, 1926]. 


suit of 1859 and só à fresh period of limi- 
tation should be computed from that date. 

This was not pleaded in the plaint and al- 
though the document was not proved 

according to law, a‘copy ‘of a copy of a 
translation which was on the record, was 
placed before us. I do not find that the 


‘right of the mortgagor was acknowledged 


in it anywhere. Apart from this the de-- 
fendants would not be-bound by any acknow- 
ledgment by Kripamoyit as they claim 
througo the last male owner, and not’ 
through her, Soni Ram v. Kanhaiya Lala ' 
(2). “An attempt was made:to establish that ` 
the defendants derived title under a heba' 
from Shyama Sundari daughter of Kripa- 
moyi. If the plaintiffs had made such: a 

case.in the plaint they would very likely - 
have been met with other difficulties, as: 
Shyama Sundari if she had any title -could 

never have derived it from the mortgagee. 

The grounds urged by the appellants having: 


failed, the appeal must be dismissed’ with Er 


costs. 
"Z. K. Appeal dismissed. 
(2) 19 Ind. Cas. 291; 35 A 227; 13 M. L.T. 437: 
17 C. W. N. 605; 11 A. L.J J. 389; 1913) M: W. N. 470: 
ra a 15 Bom L. R. 480; 25 M. L. d. 13L; 
40L A. A T4 (P.O)... 


OUDH JUDICIAL COMMIS- 
SIONER’S.COURT. 
Civin REVISION No..43 or 1924, 
November 4, 1924. 
Present:—Mr. Dalal, J. C. 
Musammat MAHADEI— 
——DEFENDANT—APPLICANT 
VETSUS . 
TIRBENI—Puatnrirr-~Opposite Parry, 
Civil Procedure Code (Act V of 1908), O. XVII, 
rr. 2, 8— Suit decided under r. 8—Rule 2 end one by 
mistake—Re-heari ing. : 
When a suit is decided under O. XVII, r. 3, c. P. C., 
but in the judgmant r. 2 is mentioned by mistake, the 
remedy is an appeal and not a re-hearing. . 


4 


Revision against an order of the First 
Sub-Judge, Bahraich, dated the 18th De~’ 
cember 1923, preferred ‘against that‘of the 
Manes Bahraich; dated the rd November 
192 A A 

Mr. Abdur Rauf, for the Applicat 

Mr. A. P. Sen,-for: the Opposite: Party. 

` JUDGMENT. =A suit was decided 
by the Court of à Munsif under O, KVI,? 


{86 I. 0. 1925] ` 
rossread:with.O. XX, r. 1.- 
indicates: that the Court had proceéded to 
-decide the suit. and: had not acted in one 
ofthe modes directed by O. IX. Tt ‘is 
-clear that there’ can be no re:hearing from 
‘such -a decree: 


hearing -his' application was dismissed’ and 
-his appeal. to the lower. Appellate Court 


“was also dismissed. He has come’ here in 


There. 


‘revision: > 
‘. There-is no force in this. revision.. 
is no affidavit anywhere that the applicant 
:was misled by the Trial Court writing 
0. XVI, r. 2, insteadj-of O. XVII, r. 3, 
Even if he was.so misléd; his remedy ‘would 
‘lie in.an‘ appeal with an application to 
be excused limitation on. the ground of 


His misapprehending his remedy -and pro-- 


ceeding. in litigation’ in some ‘other direc- 
tion on-account of. such misapprehension. 
In no case- can-a re-hearing be allowed. - 

I dismiss this application with costs. 

8. D. -~ ` Application dismissed, 
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SIND JUDICIAL COMMIS- 
©. §$IONER’S COURT. : 
First CIVIL APPRaL No: 19 or 1923. 
August 1, 1924." 
Present: —Mr: Kennedy, J. C., and 
. Mer. Rupchand Bilaram, A, J. C. 
BHAWAN J I NARBI—PLAINTIFP— 
: fi 


ASSAN PITAMBERDAS—DEFENDANT—- $ 


. RESPONDENT. : 
. ‘Mowe: Act (II of- 1899), s. 4?—Bill of “Exchange, 
whether can be-stamped .by intermediate holder— 
Negotiable Tnatramenta. Act (XXVI of 1881), s. 76 (d). 
` —Non-presentation,, when cannot be pleaded. 


‘t An ‘intermediate holder of a Bill of Exchange, not’ 


being: ‘the person-to' whom it is presented: for payment, 
is not empowered’ under s. 47 of the" Stamp Act to 
stamp it.” [p. 353, col. 1] 

Where the drawer of a Bill of Exchange dishonestly 
denies, -payment `, ‘of consideration and the plaintifi, 
Hiolder:; in dus scourse, fails to prove presentation to 

- the’drawee, he can, rely on s. 76 (2, of the Negoti- 

| able Instruments Act“without proving ‘that the drawer 
had suffered no ‘damage from non- -presentation. ` 
357, col. 1] 

Ap pealagainst t the deck ee ofthe Additional 
Judicial Commissioner, Sind, dated: the 


f ‘20th Pebruary 1923, in Suit No. 454 of 1923, 


Mr. Gordhandas A. Kikla, for the Appel: 


iv Ns | 


The judgment. 


, When the applicant ‘de- ` 


-fendant applied to the Trial Court for te-: the drawer of the’ bills. 


` relied. on s. 76, cl. 
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_ Mr. Nadirshah- Naoroji, for the Respond- 
ent. I 
oJ UDGMENT. —~The plaintiff-appellant 
instittited this suit as a holder in due 
course of two Bills of Exchange payable 
at sight-against the defendant who was 
The defendant 
pleaded that he had received’ no consider- 
ation for the bills; that they. were not 


. duly stamped when he parted with their 


possession that they were not to-be operative 


till the consideration was paid to him; that 


they were not. presented for. payment to 
the drawee’and that the endorsements on 
them were either forgeries or were made 
in collusion with the payee. It was admit- 
ted at the hearing that the two bills were 
not: stamped by the drawer at the time 
of the execution, that. they were stamped 
by the payee who cancelled :them at the 


' time-he negotiated them to the first en- 


At the trial the plaintiff failed to 
prove, that. he had -presented the bills 
for. payment to the drawee. - He, however, 
(d) of the Negotiable 
Instruments Act as entitling .him to a 
‘decree in the absence of proof that the 
drawer had ‘suffered damage by non-pre- 
sentation. The learned Additional Judicial 
Commissioner was of opinion’ that as the 


dorsee. 


plaintiff had failed to raise this plea in 


the plaint he could not do so at the trial 
and the plaintiff's suit should, 
fail. With regard to the question of stamp 
the learned Judge. was of opinion that 
the bills had been duly stamped by tha 
payee before he negotiated them and, there- 
fore, the plaintiff could sue on the bills. 

We think that the learned Additional 
Judicial Commissioner was in error in not 
holding that under the circumstances of 


. this case it was open to the plaintiff to 


rely on s, 76, cl. (d) of the Negotiable Instru- 
ments Act. The defendant had dishonestly 
denied payment of consideration and plead- 


ed that the. endorsements were either for- 


geries or were made in collusion with the 


payee in order to defraud him. * Though he 
also denied that the bills were duly pre- 
‘sented for payment He could not very well 


pleadthat he had suffered damage fram want 
ofsuch presentation. Hven if the defendant 
had “ contended ` that he was taken by sur- 
prise - by. this new plea being raised at the 


` trial, it was a fit case for allowing amend- 
“ment of the pleadings-on payment of costs. 


Itis, however, not necessary for-us-to discuss 


- this- pong further as we are’ of opinion 


„therefore, é 
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_ that the bills were not duly stamped and 
could not,. therefore, have formed the basis 
of the suit against the drawer. Reliance 
has been placed on s, 47 of the Indian 
Stamp Act which enables the person to 
whom a demand bill is presented for pay- 
ment to stamp it and to’ recover the cost 
of such stamp from the drawer. This 

- section cannot, however, be-interpreted as 

permitting the bill being stamped by an 

intermediate holder 
neither the drawer nor the drawee in order 
to validate such bill and thereby enable 


himself or a subsequent holder of the bill’ 


to sue the drawer. In Hobbs v. Cathie (1) 
under similar provisions of the English 
Stamp Act of 1870 it was held that a 
cheque which was stamped by an’ inter- 
mediate holder not the drawer or the 
- banker was improperly stamped and a sub- 
sequent bona fide-holder of the bill could 
not recover on it, it being pointed out that 
. ordinarily stamps are impressed but the 
. Act allows adhesive stamps to be used 
- upon condition that the drawer puts ona 
stamp and cancels it, and if he does not do 
so no one else can do it except the banker 
or the drawee. ; 

‘We accordingly dismiss his appeal. In 
the peculiar circumstances of this case 
and looking to the nature of the defence 
raised by the defendants we order each 

: party should bear his own costs through- 
out, 

S. D. . ‘ Appeal dismissed. 
- . (1) (1890) 6 T. L, R, 292, : 
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‘PATNA HIGH COURT, 
APPEAL FROM APPELLATE ORDER 
\ No. 149 oF 1924, 
December 23, 1924. 
Present:—Justice Sir John Bucknill, Kr., 
-and Mr. Justice Ross, ae 
Lala GOBIND PRASAD—Dzcres-Hotper 
Ni -APPELLANT ; 
e “` versus 
Lala JAGDIP SAHAY—JUDGMENT- 
DEBTOR— RESPONDENT, f 
Civil Procedure Code (Act V of 
r. 11 (2)—Limitation Act (IX of 1908), s. 1} —Execu- 
tion of decree—Disappearance of decree-holder—-Pro- 
cedure—Decree conditional on payment by decree- 
holder—Appeal,. dismissal of Limitation, commence- 
ment of--Bona fide proceedings, prosecution of, time 


epent Phr 
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of the Dill who is` 


1908), 0. KAI; 


86 I. C. 1925] 


Where one of the parties to a proceeding suddenly 
disappears and- nothing definite is known about his 
being still in existence or having died one ,of two 
alternative courses might be adopted. If the circum- 
stances attending the disappearance are such as might 
justify a prudent person in coming to the conclusion 
that death is extremely probable, an application might 
be made tothe proper Court upon affidavit showing. 
the cireumstances and asking leave to presume the 
death; or, if the Court does not think that the evi- 
dence produced before it is sufficient upon which 
death can be presumed, then the Court may be asked 
to appoint some person to look after the affairs ofthe , 
individual who has-disappeared until his return or 
padah death can properly be presumed.” [p. 361, col. 

A plaintiff obtained a decree entitling him to obtain 
a conveyance of certain property from the defendant 
on payment of a certain sum of money within two 
months from the date of the decree. An appeal to the 
High Court against the decree was dismissed, and an 
appeal under the Letters Patent was also dismissed. 
After the dismissal of this appeal the decree-holder 
suddenly disappeared. Within two months of the 
dismissal of the Letters Patent Appeal his son deposit- 


. ed the money in Court and made an‘application for 


leave to continue the execution proceedings. His 
application was dismissed on the ground that the 
death of the decree-holder could not be presumed, and 
an appeal and a second appeal against the order of 
dismissal were also unsuccessful. Within two months 
of the dismissal of the second appeal, the Pleader of 
the decree-holder deposited the money in Court and 
made an application for execution of the decree : 
Held, (1) that as the decree-holder could not be 
presumed to have died he was still civilly alive and 
the Pleader was entitled to make an application under 
O. XXI, r. 11 (2) of the C. P. O; [ibid.] - 
(2) that the decree-holder was entitled under the 
decree to deposit the money in Court within two 
months of the dismissal of the Letters Patent Appeal ; 
[p. 360, col. 2.] ~ ' 
(3) that the son of the decree-holder having made 
diligent efforts to comply with the terms of the decree 
and the original payment by him having been madé 
within two months of the dismissal of the Letters 


` Patent Appeal, andthe payment by the Pleader on 


behalf of the decree-holder having been made within 
two months ofthe dismissal of the appeal by the 


- deeree-holder’s son, the provisions of s. 14 of the 


Limitation Act were applicable tothe case by analogy 
and the application must be treated as being within . 
limitation. [p. 361, col. 1.) 


Appeal from’ an order of the District 
Judge, Darbhanga, dated the 8th April 1924, 
confirming that of the Munsif, Samastipur, 
dated the 19th of January 1924. > ~- 

Mr. Naresh Chandra Sinha for Mr. Rai 
Tribhubannath Sahay, for the Appellant. 

Messrs. P. Œ. Roy and Janak Kishore, 
for the Respondent. ~ 

4 `- JUDGMENT. - 

Bucknill, J.—This was an appeal from 
an order of the District Judge of Darbhanga, 
dated the 8th of April. last by which he 
confirmed an order of the Munsif of Samasti-' 
pur, dated the 19th of January last. The 
circumstances under which this matter 
comes before this Court are undoubtedly. 


` 


(86 I. O. 1925] < GOBIND PRASAD Vi 


far from simple and indeed peculiar. “It 
, would seem that, many years ago, (it is 
said in 1900), a property ` was -purchased 
by the appellant here in the name of the 
judgment-debtor who is here the respon- 
dent. In 1918 a'deed dated the 7th of May, 
which was regarded by the appellant as-a 
‘deed of relinquishment by the judgment- 
debtor ‘of whatever, if any, interest he had 
inthis land, was executed ‘by thé judgment- 
debtor in favour of the decree-holder. The 
judgment-debtor, however, declined to 
hand over this document to the decree- 
` holder and, in consequence, on the 9th of 
December 1918, the decree-holder brought 
a suit against the judgment-debtor ‘for 
the usual. ‘declarations and for the delivery 
. of the document. On the 10th of Sep- 
tember 1919 the suit was décreed by the- 
Munsif; but, on appeal. to the District 
Judge, the District Judge on the 19th of 
April 1920 modified the decree of the 
Munsif and, being of the opinion that the 
document was nota deed of relinquishment 
but was one really of sale, ordered that if 
the decree-holder paid Rs,-250 to the 
judgment-debtor within two months from 
the date of his (the District Judge's) order, 
he (the decree-holder) was to obtain a 
proper -conveyance to himself of the pro- 
perty. From this judgmént the appellant 
‘appealed to this Court. My learned col- 
league who heard*the appeal dismissed the 
appeal on the 2lst of March 1922: A 
‘Letters Patent Appeal followed which was 
dismissed on „the 15th of May. of the same 


~. year. 


Now up to this point the only question 
which would have arisen in this matter is 
- with regard to limitation. But at this 
stage. took place a curious occurrence which 
has soniewhat complicated the position and ~ 
added to -it another matter for argument 
and consideration. This circumstance was 
that, on the.27th of May 1922, the appellant, 
| is said to have disappeared. It is not 
. known where he actually ‘is, if, indeed, he 
is still alive. He is said to ‘have’ been at 
that date a man of about seventy years of 
age, to have. been in‘atrain coming from 
Barh, about 35 miles from Patna, to this ` 
city and not tohave been seen since then. 
Now on the 12th of July 1922, that is, it will 
be observed,- within two months from the: 
“date when- this Court dismissed the appeal 
which had- been presented to it under- 
the ‘Letters’ Patent, a Pleader deposited 
- in- the. Court of - -the Munsif the sum' of 


a 


“Rs. 250 purporting to 


mot alive; and, 


‘no longer alive. 
which took place was that on the 31st of 
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act oh behalf of 
the decree-holder’s son who was an adult. 
Objection, however, was ‘taken to this 
deposit on the ground that the son had no 
‘locus standi to be substituted for or to take 
the place of his father in the proceedings 
as there was no presumption in law that 
‘the father was, in fact, dead, although it 
was known” that he had disappeared. The 


-objection succeeded befure the Munsif and 
_an appeal to the District Judge was dis- 


missed ‘by the District Judge on the 21st 


“December 1922. From the decision of the 


District Judge there,was again an appeal 
to this Court which came before Mr. Justice 
Mullick and myself and was unsuccessful, 


this Court dismissing the appeal on the 
2nd of July 1923. 


Now nosteps appear te have been taken 


“to persuade any Court that the appellant 


was really ‘dead. It is said, and I have no 
doubt correctly, that no evidence was forth- 
coming at all as to whether he was or was 
in view of s. 108 of the 
Evidence Act, it is perhaps somewhat diffi-- 


cult to see how any Court could, in the 


absence of any evidence, 


have presumed 
at that 


daté that the decree-holder was 
However, the next step 


August .an application for execution of his 
decree” was made by a Pleader on behalf 
of the decree-holder (not, it will be ob- 
served, on behalf of his son) purporting 


` to act "under the provisions of -sub-s. (2), 


"T. li of O. XXI of the C. P.O. On the 
lst of September 1923 the Rs. 250 was 


„again paid into Court by a Pleader on be- 


half of the decree holder. Again there 
was an objection and the application was, 
on. the 19th of November last, refused by 
the Munsif. An appeal was preferred to 
the District Judge who, on the 8th of April, 


‘upheld the Munsif's decision holding that - 


on two grounds theapplication could not 
be admitted; ‘firstly, because he was of the 
opinion that ‘the Pleader had no locus standi 
and secondly, on the ground that the 
amount was paid in*too late, 

1 think that it will be “convenient if I 
take the question of limitation first. It will 
be observed that, in the first instance, the 
sum was paid in on bebalf of the decree- 
holder by his son within two months from 
the date when the Letters Patent Appeal 
had been dismissed by the Court. It is 
urged on behalf of the respondent here 
that: the date from which the two months 
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ran is not the date when the Letters Patent 
“Appeal was ‘dismissed pbutithe date of fie 
District Judge's judgment. He points out 
“that there are undoubtedly ‘certain cases 
which ‘arein his favour. The one upon. 
“which he principally relies is the case of 
‘Ramaswamy Kone v. Sundara ‘Kone (1). “It 
-Certainly somewhat’ supports the fespon- 
“dent's application. In that case the decree 
-of the-lower Court provided that, on‘the 
‘plaintiff paying into Court'the balanée ‘of 
‘consideration Rs.. 10 within a month from 
the date of the order, the defendant’ ‘should 
execute a sale-déed’ in the plaintiff's “favour 
‘of the land in suit, The money was” not 
‘paid within-the month and the defendant 
-preferred an appeal but after the’ expiry’ of 
the month. The Appellate ‘Court: simply 
confirmed the decree of the lower: Court 
‘and dismissed the appeal. Within a month 
-of the ‘appellate decree the plaintiff did 
-deposit Rs. 10 and applied for‘execution of 
‘his decree. It was held that he was not 
entitled to execute the’ dectee as he ‘had 
mot made the ‘payment within ‘tlie time 
“fixed by the original dectée‘and that ‘the 
Appellate Court- could not under the circum- 
stances have held otherwise or have ‘en- 
‘larged the-time fixed by the Original Court. 
Now, although that decision appears to ‘lend 
some ` colour to the contention which-has 
‘been put forward by the plaintiff, yet the 
latest and the best authority, which is ‘based 
‘upon the Privy Council ‘decision in Bhupin- 


‘dar Bahadar Singh v. Bijat Bahadur Sin gh. 


(2)is the decision of the Bombay High Court 
given in 1914 in the case of Satvaji Balajirao 
‘Deshmukh v. Sakharlal Atmaram Shet (3). 
In that case the plaintiff brought a suit 
to recover possession of property as pur- 
chaser. The First Court having dismissed 
‘the suit, the Appellate Court, on the plaint- 
iff’s - -appeal, passed a decree ‘directing 
that the plaintiff ‘could recover possession 
“on payment of a certain sum ‘within‘six- 
‘months from the date of his decree and 
‘that if the plaintiff failed to pay this sum 


‘within such period le should forfeit his 


Tight to recover possession. An appeal was 
preferred to dhe ‘High Court. The High 
‘Court confirmed the deciee and within six 
months from the High Court’s decree the 
plaintiff deposited in Court the amount 
` payable by him: and applied for execution. 


(i) 31 M. 28; 17 M. D. J. 495: 3 M, L. T. 26 
(2) 23 A. 152; 27 I. A. 209; 5 0. W., N. 52: 10 M. L 
J. 250; 2 Bom. L. R. 978; 7 Bar. P.G. J. 785 (P. 0, 
77 


} 
3) 26 Ind. Cas 734; 39B 175; 16 Bom. L, R. 8, 
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It was contended, that he could not do soy- 


becatise he” should ‘have paid ‘the’ ‘money 
within six months from the date of the 
order of the lower Appellate Court. Both 


‘the lower Courts upheld this objection’ but, 
“on appeal to the High Court, it was held 
(reversing their “décision) that the time for . 


exécuting a decrée for posséssion ran from 


‘the’ date of the High Court's dectee confirm- 
‘ing a decree of the lowér Court. 


This. case 
‘appears to me to ‘be’ in “point ‘heye,. L'am 


“gontent to rest on ‘that authority ‘although 
‘numerous subsidiary authoritiés both for 
‘and against this argument have been put 
Before 1 ug. 


It seems to me that in this case, 
of the Limitation Act of 1908, we see that 
the plaintiffhas been endeavouring through- 
out to.try and obtain what he bélieved to 
‘be his rights, The first paymient into Court 
‘wag “made really on behalf of the’ decree- 
‘holder, though coupled, it is true, with the 
“desire ‘that the son should be substituted 
‘in ‘the ‘litigation for, him. This . was 


‘certainly paid in within two months from 


fhe date of ‘the dismissal of the ‘Letters 
“Patent Appeal. The fitst endéavour was 
‘met with objection and: was. ‘carried’ froni 
‘Court to ‘Court, the plaintiff throughout 
fighting’ ‘for what he coficeived to he his 
proper remedy. The second application 
was ‘lodged before the ` expiration of two 
months:from the deéree of this Court of 
the 2nd of July 1923 in which this Court 
‘Held'‘that the sum ‘could not be deposited 
on behalf of the ‘deorée- ‘holder's “son, that 
{sto say, that the son’ could not ‘be sub- 
stituted for the father who- had. disappeared, 
‘wing to the fact that there was ‘no, presump- 
fion of death. T think that in sich cireum- 
stancés it cannot “be ‘said ‘that ‘there’ have 
been any laches of any kind on ‘béelialf of 
tlie’ appellant and ‘that the decision of the 
lower Courts on’ that ground must “be 
reversed. 

' There then arises the question of locus 
standi. Now thìs Court has already held 
‘that it wads ‘impossible for the son of the 
decree-holder to be legally substituted i in 


the place of his father whilst in law the’ 


father was still alive. I have already’ 
explained that no steps were taken with a 
view to obtaining the presumption of the 


4 decree-holder’ s dëath being legally ratified; 
and there can be no doubt that the difficulty 


‘does ‘arise ‘that, no, ‘person’ can legally be 
substituted for ‘the decree-holder until his 
death is presumed. At ‘the same time it is 


in ‘the first placé, on the analogy of s. 14 


[86 1..0,1925] 


not:possible : for the.obj. ector to have the argu- 
ment both ways.in his” favour; and, if. the 
decreé-holder’ s ‘death. cannot be yet’ legally 
presumed, he is ‘still civilly alive and in 
these’ circumstances, theré seems no reason 
whatever why under sub-s.. (2), r` 11 of O. 
XXI of the C: -P. C., the Pleader should ‘not 
file an aplicatii. for execution and’ ‘deposit 


the money on behalf of this decree-holder ` 


who is.in law still alive. The application 


may be and. is signed and verified in ‘the. 


case by the. son of the’ decree-holder who 
is thoroughly acquainted with the facts of 
the‘whole of the case. Although, therefore, 
Tam“ ‘quite in agreement with the argument 
of the learned Vakil who ‘has appeared for 
‘the’ réspondent that it is impossible for the 


So0n.or any one else to be’ legally substituted ` 


in the’ ‘proceedings for the decree-holder 
(which is an argument which is based upon 
what was. said by. my learned colleague 
‘When he dismissed the ‘first appeal in this 
“Court), yet I am unable to see ‘that ‘it can 
be'suggestéd seriously that if thé law does 
‘not regard the ‘appellant as dead it must 
hot regard “him as alive or that ‘his 


affairs are not ‘still ‘subject to the ordinary .. 


‘Yales'of ‘the O. P. O.I think, therefore, on 
‘this ground ‘also ‘that ‘the decision of ‘the 
lower Courts must be reversed ‘and the ap- 
‘peal must be, allowed. 

There is one “word which I should like to 


say in conclusion” and ` that is that it has . 


` been represented that. there is some ‘Serious 
difficulty in knowing ‘what should be done 
under such peculiar i circumstances as these 


‘were; one lias to face an unexplained | ‘digap- - 


pearance, of a person’ about whose death 
no It seems to me that 
‘there are two possible alternative courses 
Which ‘mighit be ‘utilised: One might be 
that if the. ‘circumstances. were stich’ as 
Would justify e a prudent. person ‘in coming 
probable, an application “might he mide to 
‘the proper, Court upon affidavit showing 


the ciftcumstances ‘and asking, leave tô- 


presume, ‘the. ‘death ; _ or, in “the alterna 
` five, if the ‘Court Gia not. ‘think that ‘the 
évidéhee ‘produded. ‘before’ it Was, Bufficient 
üpon which ‘it ‘could “prudently Be ‘said 
that ‘death could be prestimed, then ‘in ‘such 
‘cases the Court could‘and should. appoint 


‘Some Person. tó ‘Addl! ‘after the affairs of the 


individual ‘who had disappeared ‘until his ` 


‘return or until his ‘death ‘can ‘properly ` “þé 
presumed.. These two courses—and 1 have 
known Fboth adopted—seem ` o me to be 


an 
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" remedies: for or rather solutions of the very 
“practical difficulty which has arisen in this 
‘Case. 

The appéal, tlietefore, ‘will be allowed 
with: costs “in both the ‘Cour ts. The case 
will now go. back. to’the Munsif ` to be dealt 
with according to law. 

Ross, J. agree, . MEA 
Appeal allowed, 


‘LAHORE. HIGH COURT. ' 
Second Crvin- -APPEAL No. 1034 or 1923. 
i May 26, 1924. 
`. Present : MI, Justice Moti Sagar. 
VIR SINGH AND orusrs—PLarntires 
—APPELLANTS | 
versus 
KHARAK SINGH AND OTHERS— 
l EEN Dai TE RESPONDENTS. 


‘force ib. 
Second sent nn the decree of ie Dis- 


trict Judge, ‘Amritsar, dated the 26th March 


1923, reversing that ‘of the Munsif, First 


Class, Amritsar, dated the 10th January 


1921.. 

Dr. Nand Lal, for the Appellants. 
oS UDGMENT.—This case was remand- 
‘ed to the Trial Court by my order dated 


‘the 22nd, December 1923 for enquiry and 


findings ' on, the following, three points :— 
1. Whethera compromise had been arriy- 


‘ed, at between the parties on the Ist July 


1920 ‘as stated by the plaintiffs. 

9. If so,. what, were. the terms thereof? 

3. Why tlie compromise remained a dead 
letter ‘and ‘no effect, was, given*thereto ? 

A report has how beén received from the 
District Judge and it appears from this 
report that à compromise was indeed exe- 
cuted by 30 outof 203 proprietors on the 
‘Ist July 1920. The terms of the compro- 


. mise were that the plaintiffs were to receive 
_15 square feet uf land in addition to the 


land A. H. B.C. J. I. already in their posses- 


_sion on payment of Rs. 550 by way of dona- ` 
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‘tion to a local school, and Rs. 100 to the 


£ 


“the compromise was complete for all intents ' 


. enforce it. 


_ “the same. 


‘and not otherwise. 


proprietary body as costs of the suit. It 
appears that both sums were paid by” the 
plaintiff in accordance with the compromise, 
but that no effect was given to the same 
as allthe proprietors had not signed and 
the plaintiffs themselves subsequently want- 
ed to withdraw from it. 

It has been urged by Dr. Nand Lal that 


and purposes, and that at all events Kharak 


Singh, respondent, who. was the sole ap-- 


pellant in the Court below,’ should have 
been ‘held bound by it. In my opinion, there 
is no-force in this contention. - It is obvious 
that: no effect could be given to the cém- 
promise unless and until:all the proprietors 
had accepted it, and had either signed the 
same “in token of their assent or had ap- 
peared before. the Court to depose . 
they had no objection to 15 square. feet of 
land being decreed-in -plaintiffs’ favour: 
O. XXIII, r. 3, ©. P. C., provides that the 


Court shall order a compromise to be re-- 
‘corded only where a suit has been adjust- 


ed by a lawful agreement or compromise 
In the present case 
the alleged compromise, not having been 
assented to by all the proprietors, was 
clearly contrary to law and the Court was, 
therefore, fully justified in refusing - to 
There is no doubt that the 
plaintiffs paid Rs. 650 in accordance 
with the terms of the. compromise, 


show that they -subsequently backed 
out ‘of it and .brought a suit for re- 


covery of Rs. -100, alleging that the- com--- 


promise had been entered into under undue 
influence, and that they were not bound by 
It was-only when the. suit. was 
dismissed that the plaintiffs turned round 
and sought to adhere: to the compromise 
which they themselves had, in the first in- 
stance, repudiated. I agree with the learn- 
“ed. District J udge in holding that the 
compromise. remained incomplete; and that 


it’ cannot he held binding onthe parties., 


I dismiss the appeal with costs.’ 


Z. K. 
Appeal dismissed, 


that | 


but `. 
there is also evidence on thé record to = 


_from Mysore to South Kanara.’ 


" grains, ete. 
_ rate syits for the recovery of the amount 
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MADRAS HIGH COURT: ` 
“ SECOND OIvIL APPEALS NOS. 1405; 1406" an” 
1407 or 1922. 
‘September 20, 1924. 
Present:—Mr, J ustice Devadoss. 
- Tue. PRESIDENT or DISTRICT BOARD 


-or SOUTH KAN ARA— DEFENDANT No, ]— 


kg aa 


_G. SANTHAPPA: NATOK AND ANOTHER—~ 
- PLAINTIFFS— RESPONDENTS. f 

- Contract Act (IX of 1872), s..56—Impossibility of 
per formance., 

When only a portion of a contract is incapable of 
performance, the contract does not become void or 
unenforceable.’ |p. 363, col. 2.] 

Herne Bay Steamboat Co. Ld. v. ation, 903} 2K, 
É. 683; 72 L. J. K. B. 879; 89 L. T 19 OR. 
630; 52 W. R. 183; 9 Asp. M. ©. 472, pe = 


. In order to make out a case of im possibility. of 


performance it must be shown that the’contract could 
not be performed by -reason of something which the 
promisor could not prevent. (p. 363, col. 1.] 

A’contract given by a District Board to the buyer 
of the right to collect tolls at the gates of a bridge: 
does not become impossible of performance, i 
Government, acting in the interests of the public, 
prohibits by an ordinance, the traffic of food, grains 
over the bridge and the buyer of the right to collect 
tolls suffers loss in consequence. [p. 363, col. 

Second appeal against a decree ct the 


‘Court of the Subordinate Judge, South 


Kanara, in Appeal Suits Nos. 136, 135 and 
134.0f 1921, preferred against that of the 
Court of the District Munsif, Kundapui, | 
in O. S. No: 967 of 1919; 21 of 1920 and 971 
of 1919 respectively. ` 

"Mr. K. Sundara Rao, for the Appellant. 
Mr. B. Sitaram Rao, ‘for the Respondents, 
JUDGMENT. —In ` these appeals the 
District Board of South Kanara is the ap- 
pellant.” The main contention for the ap- 
pellant is that the contract entered into 
with the appellant by the plaintiffs did not 
become ‘impossible of performance. The 
plaintiffs purchased the right to ‘collect, 
tolls at two. toll gates, Hoshangadi and 
Kollur: during the Official year 1918-19. 
In September of that year the Government 
passed an ordinance that food grains, etċ., 
should not be transported from the British 


‘territory to Mysore; and the Mysore Govern- - 


ment also passed a similar -ordinance as 
regards’ the transport of food grains, etc. , 
In conse- - 
quence of these’ two ordinances the traffic 
in food grains, ete., was entirely stopped 
between South Kanara and Mysore. The 
plaintiffs naturally suffered a loss on ac- 
count of the stoppage of the traffic in food 
They have brought two sepa- 


“< 


> 
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. collected fiom them. Both the Courts have 


given decrees in their favour and the Dis- . 


trict Board has preferred these two secon 
appeals. nos, , et 
The. contention on behalf of the appel- 
lant that the contracts did not become 
wholly incapable of performance, I think, 
isasound one. When the plaintiffs pur- 
chased the right to collect tolls at these 
“two places they did not rely merely upon. 
the carts containing food grains passing 
along the roads. They must have expected 
carts of all kinds to pass through these 
two toll gates; and from the collections at 
the two toll gates it appears that a number 
of carts did pass through these toll gates 
after 22nd September .1918. Forthe whole 
of the year the collections at Hoshangadi 
_ toll gate amounted to Rs. 850; the collec- 
tions upto 22nd September 1918 amounted 
to Rs. 400. At the Kollur Toll gate- the 
total collections for the year amounted to 
Rs. 419; and the collections upto 22nd 
Beptember 1918 amounted to Rs. 260. It 
is quite clear, therefore, that considerable 
traffic did pass the’toll gates between 22nd 
September 1918 and 3lst March 1919. That 
being so it cannot be said that the can- 
‘tract became: wholly incapable of perform- 
ance by reason of the ordinance passed by 
the Madras Government. In order to make 
out-a case of impossibility of performance, 
it has -to be shown that the contract could 
. not be performed -by reason of anything 
that the Government did in the matter. 
Unders. 56 of the Indian Contract Act if a 
contract becomes impossible or by reason of 
‘some event which the promisor could not 
` prevent,, becomes: unlawful then the con- 
tract becomes void. Here: it cannot be 
said that the contract to collect tolls at 


these two toll .gates became impossible by . 


“reason of the’ Government passing an or- 
. dinance. - In order to relieve the plaintiffs 
of their liability under the contract, the 
performance of ‘it must become impossible 
- as in a case where the right is to collect the 
tolls for the passage of traffic on a bridge, 
if the bridge is washed away by a flood, 
it may be-said that the performance of 
‘the contract (the collection of the toll) be- 
comes impossible by.reason of the bridge 
being washed away. Here-no such thing is 
alleged or proved. Mr. Sundara Rao for the 
respondent wanted tocontend thatthe only 
carts that could have passed these two toll 
gates were cartscontaining food grains. There 
is no evidence “for such a contention. 


Such a case was not put forward by the 
plaintifis either in the pleadingsor in the 
evidence, It is unnecessary to refer to any 


_ decision on the point; for I think the 


matter is so plain that it hardly requires 
any authority to make it clear, However 
I may refer to a case in Herne Bay. Steam- 
boat Co.; Lid. v. Hutton (1) in which it was 
held that, when a portion of the contract 
was capable of performance, the contract 
did not become void or unenforceable, The 
plaintiff's suits, therefore, must fail. 

The next point for consideration is whe- 


ther the District Board of South Kanara 


should get costs in these cases. In a 
matter like this, owing to the Government 


‘having passed such an ordinance, the 


District Board should -have considered 
whether -it was proper or not that a portion 
of the amount payable by plaintiffs should 
be remitted. The-~ordinarce was in 
the interests of the public, and it was as 
much the duty ofthe District Board as of 
the Government to guard to interests of the 


` public and if in doing so the Government 


passed an ordinance which was likely to 
affect the income of the Board, it should 
not hesitate to sacrifice a part of the in- 
come. In, this case the plaintiffs requested 


the District Board by a number of petitions 


to remit the amount due by them. The 
District Board asked the Collector to make 
an enquiry into the matter and report and 


- under his orders, the Tahsildar made an en- 


quiry and submitted a report. That report 
is withheld from Government as being con- 
fidential. It is quite plain from the evidence 
that the District Board tried to re-sell the 
tight to collect tolls after September 1918 
but it got no bids from any person what- 
soever; and it was not able to get a bid even 
for Rs. 50. That being the state of things, 
I think a public body like the District 
Board should have considered all the cir- 
cumstances and should have dealt with 
the contractors fairly and equitably. It 
was not right to have insisted upon the 
pound of flesh and like a private person 
to have enforced the terms of the bond 
to the véry letter. I have already observed 
that in the interests of the public the 
Government passed the ordinance; and the 
District Board would have been well] ad- 


vised in remitting a considerable portion 


of the amount payable by the plaintiffs. 


(1) (1903) 2 K. B. 633; 72 L. J.K. B. 879; 39L. 
T. 422; 19 T. L. R. 680; 52 W, R. 183; 9 Asp. M. C. 
472. i i | 
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The conduct. of the District Board was not — 


what was naturally expected of a public 
ody like it, and, therefore, I think it is 
‘proper to disallow costs of the defendant. . 
: "In the result the appeals are allowed and 
plaintifs suits are dismissed with costs. 
In S. A. No. 1406 or 1922. > | 
This‘is an appeal by the District Board 
of South Kanara. No second appeal lies 
as the amount is below Rs, 500. It is dis- 
missed with costs. 
| OV NL Ve 
$. D. dppeals dismissed. 
.sNots:—This judgment has since been confirmed in 
Letters Patent. Appeals Nos. 180 and 181 of 1924, 
dated 15th January 1925. —[Zd.] 
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SIND JUDICIAL. COMMIS- 
~“ SIONER’S COURT. 
First CIVIL APPEAL No, 5 or 1924, 
August 20, 1924. - 
Present:—Mr. Kennedy, J..C., and 
Mr. Rupchand Bilaram, A. J: 6. 
Firm or DASSUMAL-RAMCHAND— 
DEPENDANTS—APPELLANTS 


y Versus 
‘Firm or YUSIFALLY-ADAMJI— ° 
-* PLAINTIFFS—RESPONDANTS. 

Tariff Act (VIII of:1894), s. 10—Sale of ‘goods 
~ Contract on “Office Dharra’—Liability for en- 

. hanced Customs duty—Pleadings. f . 
` A contract on “Office Dharra” for purchase of sugar 
was. made at 12 noon on Ist March 1921 from which 
‘date Act VI of 1921, providing, inter alia, for enhance- 
“ ment' of Customs duty on sugar from 10.to 15 per 
cent., took retrospective effect. The sellers brought a 
suit against the buyers for recovery of excess Customs 

duty? | r : : 


. Held, that as when any duty takes effect on any 
- particular day it takes effect from the -mid-night: of 
the preceding date, the buyers were not liable for the 
excess duty and that s. 10 of Act: VIII of 1894 was 
limited in its operation ‘and provided for the rights 
and liabilities of the contracting parties only in cases 
where the duty was imposed, increased, decreased or 
remitted after.the making of the contract and hefore 
delivery: [p..365, col. 2.] | , a 
A plea -of usage inconsistent with a provision of 
law. entitling the seller to recover such excess duty 
must be specificglly raised and proved; a bare_mention 
in the plaint of the words “Office Dharra” would not 
be sufficient. . [p. 366, cols. 1 & 2.) i ee 
Appeal against a decree of the Addi- 
tional Judicial Commissioner, Sind, dated. 
the 13th December 1923, in Suit No. 578 of 


1922. se ; : 
Mr. Srikishendas H. Lulla, fer the Appel- 


lants. .- Oe ae ot 4 a 
Mr. G. A,.Kikla, for the Respondents. if 


DASSUMAL-RAMOHAND V. YUSIFALLY-ADAMJL.. 


` recovery of the .sum 


[86 1,.0. 1935] 


JUDGMENT.—This is an appeal 
against the judgment passed by the learned 


“ Additional Judicial Commissioner decreeing 


the plaintiffs’ suit: It concerns the, right 
of the plaintiffs.as sellers to recover -the 
increased Customs duty on sugar in respect 
ofa contract made-on the Budget day, and.is 
of some importance to the local bazar 
dealers in sugar. os 
_ The facts are notin dispute, On the lst 
March 1921, the day on which the Budget 
is laid on the Table of the Indian Legis- 
lative Assembly, the ‘plaintiffs agreed. to 
sell to the defendants fifty tons of sugar 
deliverable at the Bunder, ex the first 
steamer to brrive after that date. . On the 
same day Bill No. 7121 was introduced in 
the Assembly providing inter alia for 
‘raising the import duty on sugar , from 10 
per cent. to 15 per cent. Clause (6) of this 
Bill expressly declared that it was _ con- 
sidered expedient in the public interests 
that the Bill should have temporary effect 
under -the provisions of the provisional 


Collection of Taxes Act, 1918, and thereby 


enabled the Customs .Authorities to levy 
the increased duty on sugar imported after 
the mid-night of the 28th February 1921 
subject to its being refunded if the Bill | 
was not subsequently passed. ‘This Bill 
was, however, passed into Act VI of 1921 
which again provided that it was to have 
retrospective effect from ‘1st March 1921 
in respect- of certain dutiable articles 
including sugar, It received the assent of ` 


‘the Governor-General .on 27th March. On 


6th April the contracted sugar arrived 
and though the plaintiffs asked for, pay- 
ment of the contract price plus the ad- 
ditional duty of 5 per cent. they eventually 
gave delivery of sugar on payment of the 
contract price and instituted this suit for 
representing this 
excess duty, averring that the contract 
was made at 10 a.m. while the duty was 
imposed at 5p. mM: on the. 1st March ‘and 
that according to law, usage and the under- 
standing between the parties the defen- 
dants as purchasers were liable-to pay this 
excess duty. Though the defendants demurr- 
ed. to this vague pleading and denied their 
liability for excess.duty, the plaintiffs did. 
not supply any particulars of the alleged - 
usage- and understanding, nor did they 
urge that the same were.contrary.to law., ` 
The learned Additional Judicial- Com- 
missioner found as.a fact that at abont 
10-30 A. m. on the Ist March a notice was- 


1861. 6, 1995] 
put, up ät the Karachi ‘Customs Office 
intimating to the publicthat duty on certain 
articles had-been increased,’ and that the 
plaintiffs made the contract in suit at 12 
noon, but held that the plaintiffs were not 
aware at the time they madè the contract 
. that ‘the import duty had-béen increased: 
Or ‘thè legal position of the‘ parties- the 
argument- advanced at the Bar in the. lower’ 
Court ‘appear to have converged on- the 
effect of s: 10 of the Indian Tariff Act VIII: 
of 1894. : The learned Additional Judicial 
Commissioner’ was of opinion'that as Act 
VI of 1921 had. restrospective effect, and 
the increased duty took effect prior to'the 
making-of the -contract the plaintiffs as 
sellers were “liable under the ‘law to pay 
the: excess -duty. He -was however .of 


opinion that as the contract was made on . 


‘Office Dhara’ or ‘usual: terms’ ‘which inter 
_alia: provided that the buyer was to pay 
increased duty on sugar it was a question 
for consideration of the Court whether 


this term should be construed strictly as 


meaning what: was -provided for by s. 10 
_ of Act VIII of 1894 or was capable of a wider - 
interpretétion and came to the conclusion 
that this: term implied that the buyer. 
was bound to pay not only increased duty 
having effect after the contract was made 
as: provided. by--the section,-but also such 
increased duty as was unknown to the con- 
tracting’ parties though by operation of law, 
it took effect prior ‘to -the making of the 
contract. 

‘Oi the first point’ we are in agreement 
with -the. learned Additional J udicial Com- 
missioner though on somewhat different 
grourids. The ‘plaintifis contracted to sell 
sugar:-at a fixed price and to deliver it at- 
the Bunder after importatiou and payment: 


of import ‘duty: Ifthey made the contract’ 
on the Budget day and- wished to protect 


themselyes against an increase duty they 
should have expressly stipulated for an‘ 
inégredse in price. In the -absence of such 
a stipulation, théy would ordinarily be 
bound. to deliver duty—paid stigar at the 
fixed ` price. 
to: avoid the performance of his contract 
on ‘the plea: that the contract had become 
commercially impossible orwas more onerous 
than whathe considered if'to be on account’ 
ofthe dtity having been increased: `. It 
may ‘be that under ‘certain circumstances 
a~ party “may. avoid a ‘contract on the ground 
of mutal mistake and the -like, but in the 
present-casé -the--plaintifis -are not sting 
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‘It is- not open to ar seller: 
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for rescision of the contract: They parted 
with the goods knowing full well that 
the deferidants objected to pay more than 
the contract price. The plaintiffs seek to 
enforce- their contract of payment not of 
the contract price but ofa price in excess 
of the cohtract price. There is no law to 
which our attention has been drawn 
éntitling them to do soexcept s. 10 of Act 
VIII of 1894. This section, however, is not 
of any ‘help to the plaintiffs. It is limited 
in its operation and provides for the rights 
and liabilities of contracting parties only 
in‘cases where the duty is imposed, in- 
creased, -decreased or remitted after the. 


“making of the contract and before deli- 


very.- It does not purport to deal with 
_cases whéré such duty is levied, increased, 
‘decreaséd--or remitted before the making 
of the contract oron the day of the con- 
tract or subsequent thereto so as to have 
retrospéctive effect. Section 10 of Act VIII 
of 1894 “appears to have been based on 
s., 20 of the Customs Consolidation Act 
1876, 39 and 40 Vic; Chap. 36, which has 
since been ‘repealed and replaced by s. 
10 of the Finance Act, 1901, (1 Edw. 7 Ch. 
7). The’ latter section is more explicit and 
provides in clear terms that the contract 
should have been made before the day on 
which’ the- new or increased duty takes 
effect so as to render the buyer liable for 
the excess duty. Notwithstanding the 
different expressions used in s. 10 of the 
Indian: Tariff Act and s. 10 of the English 
Finance Act, we think that the effect of 
both the sections is the same. When any 
duty takes effect on a particular day, it 
takes effect after the midnight of the 
preceding’ date, and, therefore, it does not 
take effect-after the making of any contract 
on that date, so as to render 8.10 of the 
Indian Tariff Act applicable to the'contracis 
made.on that date. 

The plaintiffs’ case, therefore, based on 
e 10 of the Indian Tarif Act VIII of 1894 
ails. 

- With all. respect to “the learned Addi- 
tional Judicial Commissioner we arè unable 
to-uphold his finding as to the liability 
of the buyers under the alleged ‘implied 
term -of the contract. His finding is not 
consistent with the’ case as disclosed in 
the pleadings and is based on erroneous 
inferences: : Presumably the-plaintiffs relied 
on’ the -provisioris ofis. 10- of Act VIIL of 
1894 -for..recovety of the additional duty, 
and-with that-view they specifically-averred 
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that the contract was made at 10 A. mM. and 
that the additional duty was imposed at 
5 p.m. on the Ist March. They did not 
rely on any usage or underslanding con- 
trary to, or different from, or inconsistent 
with the lawon which they based their 
case and as pointed ont above though the 
defendants demurred to the vagueness of 
thé plaintiffs’ pleadings, the plaintiffs did 
not supply further particulars or amend 
their pleadings. The only issue on which 
the parties went to trial was: “What is 
. the law, usage and understanding between 
the parties, and is the same proved?”. 
The plaintiffs failed to prove the case set 
up by them and it was not open to them 
to alter their case to one based on an- 
implied stipulation rendering the’ defend- 
ants liable to pay the additional -duty 
under circumstances falling outside the 
scope of s. 10 of the Act on the strength 
of certain so-called admissions made by 
the defendant in answer to questions put 
to him -in the course of a ‘fishing crogs- 
examination, ʻA mere reference’ in the 
plaint to the contract in suit having been 
.made‘on ‘‘Office Dhara” was no indication 
whatsoever to the defendants that the 
plaintiffs relied on one of the supposed 
terms of this “Office Dhara” in support of: 
their claim, or that one of the supposed- 
terms of this “Office Dhara” was the implied. 
stipulation . requiring the buyers- to pay 
increased duty which was in force at the 
time of the making-of the contract pro- 
vided it was unknown to the parties. ; 

“Office Dhara” or the practice of the 
offices, so far as it relates to the sugar 
trade, has been a bone of contention among 
the local bazar dealers’ -for some. years 
past. Delivery-of sugar is given at the 
Bunder by importing firms. A bazar seller 
effects delivery of sugar to his purchaser 
by buying it from one of the importing 
firms, and issuing’ a delivery chit in favour 
of the purchaser on the importing firm, it 
being open to him to make his purchase 
from ‘the importing firm at any time before 


issuing the délivery chit. Importing firms use ` 


printed: forms‘of contract. for the sale of 
their- sugar: protecting them against mis- 
haps in the importation of sugar and also 
providing for the performance of their 
. contract after arrival. The bazar dealers 

have no -printed forms of agreements con- 
taining in detail the terms on which they 
make their contracts but use the words 


“Office Dhara” or “usual terms” in the > 
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memorandum made by them or by the-- 


. brokers vand the acceptance memos, issued 


by them in respect of the contracts. 
In Gobindram v. Khushaldas (1), Kemp, 
A.J. C., sitting on the Original Side of, 


_this Court held that the expressions “Office 


Dharas” and “usual terms’ as used in the", . 
contracts of the bazar dealers meant “what - 
the importing firms do” and which “was 
to be. seen from the printed forms of con- 
tracts used by them.” The appeal filed 
dgainst this decision was withdrawn. The © 
meaning and effect of these words is, 
however, the.subject of consideration in 
certain other ‘suits which’ are pending, 
We wish to guard ourselves from express- 
ing any opinion-as to the correctness of 
the decision given by Kemp, A.J: ©., but 
it would appear from this decision that 
the “Office Dhara” or “usual terms” refer. 
to the printed terms of the agreement of 
the importing offices, and if the-plaintiffs 
relied on one of the clauses of such agree- 
ments in support of their ‘case, it was 
for them to exhibit the printed contract 
form of an importing firm, to enable the 
Court to construe the clause in such con- 
tract. Not only the -printed form of the 
importing firm was not- exhibited, but no 
evidence was led before’ the learned Ad- 
ditional Judicial Commissioner as’ to the 
practice of the importing. firms under 
similar circumstances. The learned Ad- 
ditional’ Judicial Commissioner's finding ` 
as to this implied term of the contract 
even if accepted does not go far enough 
to support the plaintiffs’ case. There is 
no finding as to the effect of this stipula- 


tion when one of the parties knéw of the 


increased duty and the’ other party could 
with due diligence have known of it. The 


-defendants do not deny knowledge of the 


increased duty. The. plaintiffs could, if 
they had cared to know about it, have - 
inquired from the Customs Office where | 
notice had been put up at 10-30 A. M. on 
that day. They admit that they were aware 
that the tariffs are revised on the lst March, 
and have assigned no reason for not mak- 
ing the inquiry. They have. not even-led. 
evidence to show that the rate at which 
they sold sugar represented the fair market 


‘rate of sugar before the rate of sugar 


was influenced by the rumours afloat about -: 
the proposed increase of duty. | 
We are unable to maintain the finding of 


` (1). 56 Ind, Oas. 885; 189-L, R. 100 at p. 118. 


oe 
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the. learned Additional Judicial .Commis- ` 
sioner and we accordingly allow this appeal | 
and dismiss the plaintiffs’ suit with costs . 
throughout. 


P. B. A. Appeal dismissed. ` 
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MADRAS HIGH COURT. i 

Ssconp Civic ArreaL No. 489 or 1922. 

‘October 7, 1924. s 
Present:—Mr. J ustice Devadoss. 


DAVUTHAMMAL— — PuaINTIFF APPELLANT, 


- versus 
PASARI AMMAL AND OTHERS=DEFENDANTS 
4 -~  —RESPONDENTS, 


` Muhammadan Law—Widow in possession of: hus- . 


band’s assets—Suit for recovery of dower-debt, when 
may be treated as administration suit. 


Where a, Mussalman' widow isin possession of her. 


husband's assets, her suit for recovery of dower-debt 
may be trealed as an administration suit. Where, 
however, the claim is not only for the dower-debt but 
also for a debt alleged to be due tothe plaintiff on her 
husband's pro-note, the suit cannot be. allowed, in 


second appeal, to be converted into an administra- ` 


tion action, even if ths’ plaintiff is willing to give up 
her claim for debt on pro-note. 

. Ghulam Ali v. Sagir-un-nissa Bibi, 23 A. 432; AWAN. 
(1901) 124 and Mohammad Shar afat v. Wahida Sultan 
Begum, 28 Ind. Cas. 191; 19 ©. W. N. 502; 21 C. L.J. 
319, referred to. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Dindi- 
gul, in A; S. No. 46 of 1921, dated the 8th 

.November 1921, preferred against that 
of the Court of the District Munsif, 
Palani, in O., S. No. 433 of 1919. 


Mr. K. S.J ayarama Iyer, for the Appel- 


lant. 
Mr. 
pondents. 


JUDGMENT.—The plaintiff's suit is on, 


a pro-note dated the 22nd August 1917. 
The District Munsif decreed the suit ; 


the plaintiff was in possession of the 
assets of her deceased husband, Sikkandar 
Rowther and that she could not bring a 


suit for her dower, when, she herself was’ 


in possession of the assets of her husband, 
Mr. Jayarama Iyer who appears for the 

appellant contends that the lower Court 

ought to have remanded the suit for trial 


to the First Court converting it into án ad-’ 
he relies on- 


ministration action; and 
Muhammad Sharafat v. Wahida Sultan 


Begum (1). In. that case a Muhammadan ` 
p 28 ina. ‘Cas. 191; 19 ©. W.N. 502; 2 6. Le J. 


DAVUTHAMMAL Y, PASARI AMMAL, 


‘Subordinate Judge. 
5. Rangasami. Tyengar, for the Res-: 


on™ 
appeal the Subordinate Judge held that:. 


* ministration action. 
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woman: brought a. suit for dower against 
thé heirs of her deceased husband and it 


“appeared that. she was in possession of a 


portion ef the assets of her husband and 
the Court held that it was not proper that 
her suit should be dismissed but that her 
action should be converted into one for 
administration, The learned Judges fol- 


lowed. a case in Ghulam Ali v. Sagir-un- 


nissa (2) in which a Bench of the Allah- 


|. abad High Court held ‘that where a Mu- 
- hêmmadan woman brought a suit for her 
‘dower against the- heirs of her husband, 


the suit should not be dismissed on the 
ground that she was in possession of her 


‘husband's assets but the suit should be 


tried as an administration action direct- 
ing the woman to bring into Court all 
the assets in her hands. In this case it is 
adinitted that the plaintiff was in possession 
of all the assets .of her deceased husband 
and the contention of Mr. Jayarama Iyer 


is that.she should be allowed to continue 


the suit’ as an administration action, in 
other- words the Court should allow 
her to convert the suit into-an adminis- 
tration action and direct the District 
Munsif to stay it, if the suit of the plaint- 
iff was only for the amount due to her 
as -dower, no doubt this contention would 
be right. But the plaintiff has chosen to 
include a.sum which, she said, was due 


to her on a loan given to her husband, 
“The suit was not upon the original cause 
‘of action but upon the pro-note which she 


alleges was executed by her husband. 
That was found not to be genuine by the 
He dismissed the 
plaintiff's suit because the pro-note sued 
on was not found to be genuine; and he 
observed that -plaintiff's remedy was by 
an administration ‘suit impleading the 
necéssary parties thereto. The question is 
whether the plaintiff should be allowed 
to convert the present suit into an ad- 
The case relied upon 
by Mr. Jayarama Iyer does not- help ‘him, 
In that case-a Muhammadan widow claim- 
ed only her dower. But here she claim- 
ed some amount as being due to heron 
a pro-note executed by her husband. She 
based her suit not upon the original cause 
of action but upon the pro-note. The de- 
fendants in their written statement speci- 
fically pleaded that the suit was not main- 
tainable on the ground that the plaintiff 


(2) 23 A. 432; A. W. N; (1901) 124, 
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“was in possession of | the assets and that 
the proper, course was to file a partition 
action. Í suppose by that they meant ad- 
ministration action. The plaintiff did not 
choose to avail herself of ‘this course but 
insisted tipon her case being enquired into 
and relied-upon the possibility of the note. 
‘being found to be genuine. The District, 
Münsif gave a decree in her favour. Un- 
fortunately for her the, Subordinate Judge 
found the note not to.be genuine. I. donot 
think, in the circumstances it would be 
right to. allow. the plaintiff to convert this 
action into an administration suit. Though 
‘Mr. Jayarama Iyer is willing to, give up: 
a portion ofthe claim—the loan—and jis 
- willing to confine the issue to the amount 
of mahar, yet I do not feel that in the 
-dircumstances, I should grant his request. | 

‘In ‘the result the appeal fails and is 
dismissed with costs. 

v. N. V. Pee a 

s, D. Appeal dismissed. 
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PRIVY COUNCIL, 
AppgaL FROM TRE Bompay Hien Court. 
December 5, 1924. hs ale 
Preserit:—Lord Dunedin, Lord Atkinson, 
"Mr. Anieer’ Ali and, Lord-Salvesen:. 
Seth MOTILAL HIRABHAI AND OTHERS 
1> + — APPELLANTS ` 
DA versus é 

BAL MAN ek ae 
Civil Procedure Code. (Act Vs of 1908), 8. 47—Con-. 
midi “Aet (IX-of 1872), $. 163-—Pledge_of shares in 
Company—Capitalization of profits—Issue Of new, 
shares to holders ‘of old'shares—Suit to redeem shares 
Execution of -dectee—Acéession `of new shares’ to 
old? shares, question of determination of——Pledgor, 

ther entitled to new shares, i) > 
Ohe predecessor-in-title of: the plaintiff pledged 
certain shares in‘a Company with the predeceséor-in- 
title of thé! defendants. During the periód ‘of the 
pledge the profits of the Company were. capitalized 
and certain new shares were allotted to the holders of 
the old shares as part of thé capital. The plaintiff 
proughit’a suit to redeem the pledged’ shares together 
with- the aceretions thefeto, and'the suit was decreed, 
In execution of the decree: - f ae a 
Held, (1) that the question whether the new shares 
which were, issied by the Company: formed an ac- 
cession” to ‘the öld sharesi was one ‘relating’ to” the 
` exaciition, discharge’ or satisfaction -of-:the ~decree,. 
within'-the meaning of- s. ‘47 : of the -C.. P.. Cand - 


ouli pedetermined under: that section “and not -by 


' toretain for himself Rs. 1,100 and hand» 


‘afseparate suit; [p. 370, col 2], A 4 
oy dey sharés’ issued by the Company 
were an accession to the shares pledged and that the 
plaintiff was entitled-to_ recover those shares under 
a. 163 of the Contract Act. [ibid] . Bes 
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(86 Í. Č. 1925) 

Appeal from a decree of the Bombay 
High Court (Sir Norman Macleod, Kr., Chief 
Justice, and Mr, Justice Shah) in First 
Appeal .No, 254 of 1918, dated September 6, 
1921. j - 

Messrs. DeGruyther and E. B. Raikes, 
for the Appellant. ~ 

Messrs. George Lowndes and J: M. Parikh, ` 
for the Respondent. 

. | JUDGMENT. 

Mr. Ameer Ali.—This appeal arisesout 
of proceedings in execution of a decree 
made by the Subordinate Judgé of Ahmed- 
abad on the 28th September 1915, .whick- 
was affirmed by the High Court of Bombay 
on the 26th Juiie 1917, is 

Thé circumstances that gave rise to this. 
litigation. are simple. It appears that one: 
Achrdatlal had ‘purchased 48 shares 
of Rs. 1,000 each and 48 sub-shares -at’ 
Rs. 500 each issued by a Company which. 
carried on business in Ahmedabad under 
the name of The Ahmedabad Ginning and 
Manufacturing- Company. The purchase 


- was made in tHe name ofa person named; 


Girdhaylal-Dalpat Ram. This Girdharlal. 
was the nephew of. a woman called Bai 
Gulab, who-is said to have been under thé 
protection of Achratlal. In the year 1883. 
a controversy arose, between Achratlal and” 
Girdharlal as to the real ownership of the 
48°Rs. 1,000, shares arid the 48 Rs. 500 sub- 
shares. Achratlal alleged that Girdharlal | 
was “only his benamidar and thatin fact he. 
was the réal~beneficial. owner of thé „said 
shares.. The contest was settled between” 


.Achratlal and Girdharlal on the 18th Jilly. 


1883.. On that date an agreement was 
entered. into by which it was agreed, that 
24 shares of Rs. 1,000 each and 24 sub- 
shares of Rs. 500 each were to bé transfer-. 
red to Achratlal urider certain conditions.. 
The rémaining 24 shares of Rs. 1,000. and, 
the’ 24 sib-shares of Rs. 500. were allowed” 


.to remain in the name of Girdharlal; sub?” 


ject to the following among ofthe? ‘condi-. 

tions:— `: Pete a 
“That, during the lifetime, of Achratlal 

and Gulab, Girdharlal should not sell or” 


` mortgage the same without théir consent, 


(2) that out of “thé amount. to, be received - 


. by Girdharlal as the dividend’ in respect” 


thereof .(excluding’. such’ sharés_ as might, 
have been'sold with their coñaent) he “yas... 
over the’ balance, if any, to Achraflal and 
Gulab-or‘the”survivor of them,-and (3) that 
after the death of both of those persons” 
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the ‘shares were to belong to Girdharlal - 


absolutely.” : 
‘Shortly after the settlement Girdharlal 
appears to have got into financial difficult- 
ies and in September 1883 Achratlal ad- 
vanced him Rs. 7,500 without interest on 
the pledge by Girdharlal of five shares out’ 
of the 24 shares that had been allotted to 
him in his own right, consisting of Nos, 266- 
270 each of Rs. 1,000 and five sub-shares of 
Rs, 500 each corresponding thereto. These 
shares, which were pledged to Achratlal,. 
were transferred to his name as mortgagee 
or pledgee thereof: Achratlal died two 
years after. Before his death, on the 12th 
February 1885, Achratlal appointed by his 
Will certain trustees; five in number, to carry 
- out the directions of his Will; one of these 
trustees was Bai Gulab. j 

‘In 1886 the Company passed - certain 
special resolutions to the effect that its 
capital .should be increased by the issue 
.of 850 shares of Rs. 1,000-and 350 sub-shares 
of Rs. 500, to be called “B” shares, And 
it was provided that ‘those of the present 
share-holders’-who had ~a whole share of 
Rs. 1,000 should be given one whole- share 
of Rs 1,000 of the“ B” capital, and similar- 


ly with regard to the sub-share. The second - 


resolution provided :— - 

“That if in respect of these shares, a 
call be required to be made, the same be 
made in this manner that a callof half of 
the amount of the call which would be 
made in respect of a whole share, is made: 
in the case of a half-share of Rs. 500. 

The third resolution was as follows :—., 

“That until all the calls in respect of the 
“B ' capital are completed (? paid up), the 
dividend which is distributed every six 
months out of the earnings (? profits) be 
distributed on this understanding that a 
sim is to be deducted for depreciation in 
accordance-with the provisions of the deed 
and a portion representing two annas(in the. 
rupee), out `of the -actual (? net) earnings, 
is to be set apart for the teserve (fund) and 
the remaining amount is to be distributed 
eens the- present share-holdérs as-divi- 

end. A -$ ` 


The fourth resolution is`in these terms :— - 


“Thatat the time of the declaration of 
the dividend'as stated in the above clause, 
there should be” an ‘understanding that.. 
interest (? divideid) at the rateof (i. e., 
amounting to) 6 percent. is to be paid to 
the share-holders in cash and that the re- 
mainder is to be entered and acknowledged 


O 
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in the share certificate (as paid) on account 
of call,”  - 

Girdharlal appears to have been unable 
to carry out his obligation under ihe 
agreement of 1883, and had not paid to 
Bai Gulab the dividends he had undertaken 
to pay her out of the income of the shares 
he had pledged to Achratlal, and according- 
ly an arrangement was entered into between 
him and the trustees of Achratlal under 
which they advanced hima sum of Rs. 4,439, 
out of which they paid the dividends to 
Bai Gulab and debited Girdharlal with the 
amount thereof. The trustees have remain- 
ed in possession: of the shares pledged with 
Achratlal collecting the dividends and paid 
the value to Bai Gulab as provided in the 
old arrangement. They appear also to have 
received the “ B” shares which were 
issued under the resolutions adopted in 
September 1886, by the Directors of the 
Company. . < 

It is unnecessary to refer to certain other 
arrangements- which were entered into be- 


. tween Girdharlal and Bai Gulab and the 


trustees as they do not bear directly on the 
present controversy. < 

Girdharlal died in 1892. The plaintiff 
in the suit before the High Court, who is 
the present respondent, is his daughter and 
heiress. She brought asuitin 1913 in the 
Court of the First Class Subordinate Judge 
of Ahmedabad ‘against the five trustees of 
Achratlal’s Will, including Bai Gulab, for 
the redemption of the pledged shares “ to- 
gether with all the issues thereof that there 
may be at present.” - 

The trustees (the defendants) in their 
defence to the > plaintiff's action raised 
various questions which were decided by 
the High Court in the decision arrived at 
in 1917. No reference was made by the 
trustees in their defence to the “B ” shares 
which they had obtained from the Conv- 
pany and which they held at the time, 
nor was any specific reference made. to 
these “B“ sharesin the judgments of the 
Subordinate Judge and the High Court. 

-Qn the 20th February 1918, the respond- 


- ent, Girdharlal’s. daughter, applied to the 


Subordinate Judgeof Ahmedabad for the 
execution of the decree passed in her favour 


- on the 28th September 1915, and which as al- 


ready stated was affirmed by the High Court 
in June 1917. Her application was to the 


"effect that the trustees might be ordered to 
. transfer to her thesaid five shares mention- 
‘ed in the decree bearing Nos. 266/270, 


` 
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to the Court the amount she was directed to 
pay for the redemption of the mortgaged 
shares. 


The trustees admitted that she was entitl-_ 


shares bearing | 
- Nos. 266—270 ‘and their “Bachan” 
at the-time of the mortgage but denied her. 


ed to ‘redeem the “A” 


existing 


right tothe “B” shares, 

‘Bai Gulab’ died during the course of 
these proceedings, and one Harilal, -who 
styled himself . the trustee of Bai Gulab, 
was placed on the record on the 18th J uly 
1918.: His case.is that he was by virtue of 
Bai Gulab's right entitled to thé “B” shares 


as representing dividends to which she was 


entitled in her lifetime. 


On this state of facts two questions arose , 


for determination in the, Courts in India. 
First, whether the plaintiff was ‘entitled. to 


proceed under, s. 47 of the C. P. C., or whe-. 
ther she was bound to bring a "separate ; 


action for the relief she . was seeking. 


Secondly, whether the “B” shares which | 


were held: by the trustees were in fact the 


“Bachan” of the original shares called “A”; 


shares.: Both the Subordinate Judge and 


the High Court have held that the plaintiff. 


was entitled to proceed under. s. 47 and 
that in fact the “B” shares were included 


Jin her original claim as accretions to the “A” 
shares, the. word “ issue "being wide enough. 


- tocover the claim. 


On appeal before His Majesty in Council 
the contentions advanced by the trustees 
have been repeated’ with some force: In 
their Lordships’ opinion 


©. P. O.. referred to above covers fully. 
the present controversy. ` , The section runs 
thus:— 


“ All questions arising between the parties , 


to thesuit in which the decree was passed, 


or their representatives, and relating to the ` 


execution, discharge or, satisfaction of the 
decree,. shall be ‘determined by the Court 


executing the decree and not by a separate , 


suit.” 

- Every matter relating to the “ ‘execution, 
discharge of ‘satisfaction ” -of the decrée 
has thus to be dealt with in the execution 
proceedings. 
runs thus :— r 

“The Court may, subject to any- objection 
as to limitation or jurisdiction, treat a pro- 


ceeding under this section as a> suit or a- 


suit as a proceeding and may, if. necessary, 


order. payment of anyisdditional Gowo 
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“ together. with all sorts of ‘Bachan’ (issues) , 
appertaining to the same, and she brought. 


oan question, however, remains, viz.. 


. payment of dividends of 6 per cent. 


8. 47 of the 
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gives to the Court the power of converting 


application. Itis not necessary, however, 


‘an application into a suit or a suit into an, - 


to lay stress on this particular provision, . 


as the first section abundantly covers the 
question in debate. 


. The question is whether or not by the ` 


word, “Bachan” the “B” shares are included . 
in the claim. The object of the proceeding | 


. is to have this. question determined upon 


considerations which necessarily are con- 
nected with the original case. 


In that view . 


Be application appears to their Lordships - 


o be fully competent under s. 47. The 
whe- 
ther the plaintiff is entitled to redeem the 
“B” shares, 
the present proceedings the rights of Bai 


It has been objected that in, 


Gulab cannot be properly adjudicated. In, 


their, Lordships’. opinion any declaration 
made in these proceedings cannot affect 
the right (if any) of .Bai Gulab to the 
shares in dispute. It is quite -competent 


. for her personal representative, she, having 
died, to bring an action for the ascertain-, 


ment of her rights. But itis equally clear 


that the mortgagees have no right to with- . 
hold the “B” shares from the plaintiff, The’ 


Ginning and Manufacturing Company.com- 


pulsorily capitalised the excess profits after . 


The 
Company, was perfectly competent to make 
such capitalisation ‘and-there -is nothing to 
show thatit was invalid in any way. These 
shares were received by the trustees; as aris- 
ing out ‘of and appertaining to the original 
“A” shares, and it is impossible to contend 
that the ri ight to these shares could be differ- 
entiated from the, right to the “A” shares, It 
has been objected that the word “accretion” 


applied'by the Subordinate Judge-and the ; 


High Court in respect of the, “B” shares 


. does not apply to moveable property. It. 
is.not - 


may be that the word “accretion” 
ie appropriate. to moveable property. 
ut s, 


(IX .of 1072) is clear on-the point. It 


_ declares:— 


‘“In.the absence of any contract to the 
contrary, the bailee is bound to. deliver to 


| the bailor; or. according to his. directions, 
The new ‘sub; PESO; ‘which 


any increase or. profit. which: may have 
accrued from the goods bailed.” 

‘These shares are clearly accessions to the 
shares expressly pledged. or hypothecated, 


163 of the Indian Contract Act 


and the pledgor or his representative, the - 
, present plaintif, is ong | to recover the 
BAME, . ` 


(86 T. ©. 1995) 
Mr. Justice Shah, one of the Judges in 
the “Appellate Court, in a well- balanced 
judgment las held as "follows: — 
“It is clear that the old ‘shares carried 
“with them the right to the allotment of the 
new shares. For instance it is difficult -to 
hold that if the shares had not been mort- 
gaged and transferred to Achratlal and had 
continued in the name of Girdharlal, the 
new shares could have been or should have 
been issued to -Achratlal as part of the 
profits of the old shares, and it is not sug- 
gested on behalf of the defendants that in 
respect of the remaining 19 shares or suchof 
them as continued in the name of Gridhar- 
lal, the trustees of Achratlal have or could 
- have claimed the shares of the new capital ‘B’ 
- issued to Girdharlal as part of the dividends 
which were claimable by them under’ the 


settlement. The right td be allotted the new’ 


shares went with the old shares; and I find 
nothing on the record to support the view 
that the new shares formed part of the 
dividends in respect of thé old shares, The 
evidence as to how the calls were received 
is not clear; but if seems to mé to be a fair 
inference under the circumstances that the 
profits of the Company were capitalised and 
that the new shares were allotted to the 
holders of the .old shares as part of the ' 
capital and did not represent the dividends 
on the old Shares. ` At any rate the trustees 
have produced no evidence to show that 
that is not the correct inference. On the 
contrary their. own statement ‘of the 
profits received shows that the new shares . 
were not treated as part of the dividends 
received on the old shares.” 

Their Lordships, concur generally with 
the conclusions arrived at by the -High 
Court, and’ they will humbly advise His 
Maj esty - that this‘appeal should be dismiss- 


ed with costs. ? 
Z.K. , ~ Appeal dismissed. 
Solicitors for the Appellants:—Mr. E. 


Dalgado. 


Solicitors for the Respondent:—Messrs. 
T. L. Wilson.& Co. 
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MADRAS HIGH COURT. 
CIVIL APPEAL No. 265 oF 1921. 

July 18, 1924. 

Present:—Mr. Charles Gordon Spencer, 
Officiating Chief Justice, and Mr. Justice 
Srinivasa Tyeng ar. 

A. V.M. RAMASWAMI CHETTIAR— 
DEFENDANT No. 1—APPELLANT 
versus 
V. M. MUTHUKURUPPAN CHETTIAR 
AND OTHERS— DEFENDANTS Nos. 2, 3 AND 4 TO 
7 AND LEGAL REPRESENTATIVE OF DEFENDANT 
No. 5—P.aintirrs—REsPoNDENTS. 

Civil Procedure Code (Act V of 1908), s. 92—Scheme 
suit—zNo misconduct proved against trustee—Removal 

of trustee, if proper. 

In a suit fora scheme, where it is not proved that 
the defendants (trustees) have misappropriated any 
of the temple income and where it is found that they 
are as much interested as any one else in maintain- 
ing the temple worship and have hitherto displayed 
an interest in the maintenance and worship of the 
temple, it is not for the benefit of the trust to 
remove them from office and put strangers, who have 
no such interest, in their place. 

Seshadri Reddi v. Sir S. Subramania Aiyar, 74 Ind. 


Cas. 35; 16 L. W. 839 at p. 847; (1923) A. I. R. (AL) 163; 
32 M. LT. 89, followed. 


‘Appeal agáinst a decree of the Court 
of the Subordinate Judge, Ramnad, at 
Madura, in Ordinary Suit No. 49 of 1919. 

Messrs. K. V. Kr ishnaswamy Iyer and 
S. R. Muthusawmy Iyer, for the Appellant. 

Messrs. K. Bhashyam Iyengar and N. 
Swaminathan, for the Respondents. 


. JUBDGMENT.—This suit was brought 
“for the removal of the defendants Nos. | to 
4 from the management of the temple of 
Ayyanar Karuppannaswami and Mutharas- 
akulanthaswami and for framing of a 
scheme. This is a small temple in Vitala- 
puram alias Vijiaramaberi of Ettiyapuram 
Zam in the Ramnad District with pro- 


_perties yielding.a moderate income of about 


Rs. ‘per annum, The Subordinate 
Judge’s Court passed a decree in accordance 
‘with the prayers in the plaint, and the lst 
defendant appeals. 

“Two main points have been ar gued at the 
“hearing of this appeal. The first is whether 
the plaintiffs are sufficiently interested in 
the temple to maintain this suit. It appears 
from the evidence that the Ist and 2nd 
plaintiffs have contributed to its funds and 
it isnot denied that the Ist plaintiff is, 
worshipper at the temple. It has also been 
found that all the plaintiffs belong to the 
Vysia Kasukara Chetty community, which 
community has a peculiar interest in wor- 
shipping at this shrine. These facts are 
baan to give the pisati Nos, 1 and2 


# 
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at leasta right to institute a suit and the 
fact that the 3rd plaintiff has not been 
proved to be one of-the worshippers will 
not affectthe right of the other two who 
have joined together to institute the suit. 

The next question is whether the defend- 
ants should have been removed from the 
office. of trustees. ‘The lower Court was 
unable to find any dishonesty or fraud prov- 
ed against the Ist defendant who was the 
principal manager. The sum total of the 
jower Court's finding is that the Ist de- 
fendant was inefficient, that he became in- 
solvent -and that he set up a title hostile to 
the trust. 

As regards insolvency, it appears from 
the affidavit which is not contradicted that 
he has becomea discharged insolvent. As 
regards the title set up by him it appears 
from the documents executed by him that 

“he described himself asa trustee. There 
is nothing to show that he at any time 
made aclaim adverse to the trust. On the 
other hand, it doesappear that he collected 
money for the temple, that he got the com- 
pound wall built, that he introduced daily 
worship, that he has kept accounts of the in- 
come and expendituie, and, that he has 
generally displayed a praiseworthy interest 
in the maintenance and worship of this 
temple. ‘Ihe lower Court’s finding as to. the 
Ist deiendant’s management being inefficient 
is not of such agrave character as to 
amount toa breach oftrust. As I observ- 
ed in Seshadri Reddi v. Sir. S. Subramania 
Iyer (1) when it is not proved that the de- 
fendants have misappropriated any of the 
temple income and when it is found that 
they are as much interested as any one 
else in maintaining the temple worship, it 
will not be for the benefit of the tiust to 
remove them from officeand put strangers 
who have no such interest in thcir place. 
The appellant's -Vakil has frankly admitted 
that he cannot argue that there should be 

“no scheme for this temple or that the 
defendants Nos. 1 to 4 are the hereditary 
trustees. On the other side, it is contend- 
ed that the lstdefendant was responsible for 
the disappearance of the temple jewels. This 
has not been made a charge against him 
and theie is no finding on the point. There 
-is roallegation inthe plaint that he con- 
nived attheir disappearance or wasin any 


way to blame for their aot being now forth- ` 


ecming. On the whole, we are of opinion 


1) 74 Ind. Ces. 25; 16 L. W. 839 at p. €47; (1923) A. 
i n QL) lod; 82 M, L. T, 89 SA aE) 
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that sufficient reasons have not been shown 
for the removal of the Ist defendant from 
the management of this suit trust and 
we are not inclined to interfere with the 
order of the lower Court directing a scheme 
to be framed. When the lower Court frames 
that.scheme, it should consider the advis- 
ability of associating other . trustees with 
the Ist defendant and of fixinga term for 
which they all should hold office. If such 
term should be fixed by tha scheme, the 
lst defendant’s term of office will be regu- 
lated accordingly, not on the ground that 
he has hitherto been regarded as having a 
hereditary right but in consideration of his 
past service's. The appeal succeeds to the 
extent that the direction of the lower Court . 
that the Ist defendant should be removed 
from the management of the suit trust is 
set aside but the direction for a scheme 
to be framed will stand. The order of the 


` lower Court that the defendants should pay 


‘the costs ofthe suit to the plaintiffs cannot 
‘be supported inview of our present find- 
ing that they should not have been remov- 
ed. Costs of the suitin both Courts may be 
defrayed from the income of the institution - 
when funds become available. . The order, 
that defendants should pay costs of the suit . 
to the plaintiffs is set aside. Ninth respondent 
claimed at the trial of the suit that he was 
an unnecessary party. This respondent was 
the 7th defendant ın the lower Court and 
in his written statement he stated that he 
did not want the management of the suit 
temple and that no cause of action had been 
shown against him. In the plaint it appears 
that he was included to prevent him from 
setting up any title to the suit temple sub- 
sequently on account of his father’s manage- 
ment. Ashe disclaimed all interest in the- 
temple ard the plaintiffs failed to show 
thatit was necessary to obtain a decree 
against him heshould have been exonerat- 

We direct that he be 

exonerated with costs of his Memorandum 


. of Objections at Rs. 50 payable by the. plain- 


tifs who may include it in their costs re- 
coverable from the institution. 


VN. V. Order accordingly. 


so 
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PRIVY COUNCIL. 
-APPEAL FROM THE Mapras Hicu Court. 
December 12,..1924, 

Present :—Lord Sumner, Sir John Edge 

: and Sir Lawrence Jenkins. 
“RAMAGIRJI NEELAKANTAGIRJI— 
APPELLANT 

: versus : 
ANNAVAJIHALA VENKATACHALLAM 
—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 86 
—Hxecution of decree--Sale—Purchager, failure of, 
to pay balance of purchase-money—Re-sale—Deficiency 
Application by decree-holder for attachment of de- 
posit made by first purchaser, maintainability of. 

Certain property was put up to sale in execution 
of a decree and was purchased by the appellant who 


forthwith made the required deposit but failed to.. 


pay the balance of the purchase-money within the 
prescribed period. The property was thereupon re- 
sold and there was a deficiency on the re-sale. The 
respondent, who was the decree-holder, made an 
application to the Executing Court that the deposit 
made by the appellant should be attached and that 
the amount due to the respondent, after taking into 
account the price realised at the subsequént sale, 
should be paid to him, The Court had previously 
. ~ ordered that the deposit made by the appellant should 
` not be forfeited to Government: f 

Held, that the application mado by the respondent 
was maintainable and should be disposed of on the 
merits. [p. 375, col.1.] é 
“Appeal from a decree of the Madras 
High Court (Sir John Wallace, Kr., ©. J., 
Justice Sir William Ayling, Kr., and Mr. 
Justice Kumaraswami Sastri, Letters Patent 
Appeal No, 42 1917 dated the 26th October 
1917, reported as 43 Ind. Oas. 685 reversing 
an order of the District Judge, Mellore 
dated the 3lst January 1916. 

Mr. H. N. Sen, for the Appellant. 

Messrs. De Gruyther and K. Brown, for 


the Respondent. 
JUDGMENT. A 


Sir John Edge.—This is an appeal. 


-from a decree, dated the 26th October 1917, 
of the High Court at Madras which revers- 


ed an order, dated the 31st January 1916,’ 


of the District Judge of Nellore, dismissing 
a petition which had been made by -the 
respondent. In order to understand what 
was the decree of the High-Court against 
which this appeal has been brought, it will 
be necessary to refer as briefly as possible 
to the position of the parties to the appeal. 


and to the circumstances under which the . 


decree of “the High Court was made. The 
present appellant and the present respond- 
ent will hereinafter be referred to respec- 
tively as the appellant and the respondent. 


The respondent having obtained a money-. 


decree against the zemindar of Kalahasti 


=. 
a 


.of the said property.” 
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for alarge sum of money in execution of his 


„decree, brought to sale on the 25th August 


1914, the rights and interests of the judg- 
ment-debtor in certain villages of Pammor 
Talug, in the District of Nellore. Those 
villages had been, on the 4th August, 1908, 
conveyed by the zemindar for six lakhs 
of rupees to a person at Hyderabad, who by 
an agreement in writing of the same date 
had agreed with the zemindar to re-convey 
the villages to him if the sum of six lakhs ` 
of rupees was re-paid by the 31st August 
1914. That transaction constituted a mort- 
gage by conditional sale. The property 
mortgaged was attached by an order of the 
Court executing the decree, and the rights 
and interests of the. judgment-debtor were 
by that Court ordered to be sold in execu- 
tion of that decree. The Court, in com- 
pliance with r. 66 of O. XXI of the C, P. 
C., 1908, caused a proclamation of the intend- 
ed sale to be duly made. In the proclama- 
tion the judgment-debtor's rights and 
interests in the villages were stated as— 

“The right of obtaining a re-conveyance 
under the reconveyance agreement, dated 
4th-August, 1908, executed and given to 
the defendant by Raja Bahadur Narasing- 
irji Gyanagirji, residing at Hyderabad, and 
all the other rights and interests possessed 
by the defendant, in these villages,” 

The deed of sale and the agreement to 
re-convey of the 4th August 1908, were 
also mentioned in the proclamation. The 
agreement to re-convey’ was No, 3 in the 
list of documents affecting the property to 
be sold, and in the column of remarks 
it was stated that “Under deed No. 3 the 
defendant has right to have a re-conveyance 
The proclamation 
gave other particulars, and in their Lord- 
ships’ opinion complied with r, 66 of 
O. XXI. . 5 

The auction-sale was held on the 25th 
August 1914, and the appellant was declar- 
ed to be the purchaser: his bid was 
Rs. 6,90,000, and he, after he had been declar- 
ed -the purchaser, duly paid to the officer, 
conducting the sale, Rs. 1,72,500 as the 
deposit required by the C. P. C., 1908, being 
twenty-five per centum of the purchase- 
money. He, however, made default in pay- 
ment within the prescribed period, of the 
balance of the purchase-money. The Court 
declined to grant to him an extension of time 


- to pay the balance, and when the prescrib- 


ed period for payment of the balance had 


expired, the Court executing the decree 
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ordered the property to be re-sold. That 
Court: ordered that the deposit should not 
“be forfeited to the Government, and it, less 
poundage and other charges, remained in 
Court. i ; 

“The appellant had, by the proclamation, 
+ notice of the rights and interest of the judg- 
ment-debtor which were to be sold, and he, 
orany competent lawyer whom he chose 


to advise him, could: have examined the’ 


sale-deed ` and: agreement to, re-convey 
of 4th Augut 1908, and he must be taken 
‘to have’ known the effect ol those docu- 
ments or to have ‘intentionally or negli- 
gently omitted to examine them. Doubtless 
he examined those documents, but whe- 
ther he did or not is immaterial as he had, 
by the proclamation, notice of them. . 
“The property’ was, -after ‘the prescribed 
period, re-sold by public-auction on or about 
the.22nd February 1915, afler a proélama- 
tion that it would be sold had been duly 
-made. ‘In the proclamation for the re sale 
' thé particulars of the property to be sold 
were correctly stated, the deéd of sale and 
the agreement to re-convey of ‘the 4th 
- August 1908, were mentioned as- documents 
Nos. 2 and:3, with the following comment 
.a8 to them :— i i 


““Sale-deed executed by the defendant: 


in- favour, of Raja Bahadur, Narasingirji 
Gyanagirji for Rs. 6,00,000. : 

“ “Counter reconveyance agreement execut- 
ed in ‘favour of this-defendant by’ the 


aforesaid: Raja Bahadur Narasingirji Gyana- 


girji. (This defendant ‘has the ‘right to 
get possession ona fresh sale-deed being 
executed, Of all'these'villages, on re-payment 
ofsix lakhs of rupees within the- énd of 
August 1914, in accordance with the two 
documents aforesaid. © “°° > | 
‘(1) When in accordance with the condi- 


tions of documents Nos. 2 and 3, the defend-’ 


ant endeavoured to tender six lakhs. of 
rupees within the date fixed therein, Raja 
Bahadur Narasingirji Gyanagirji- Garu 
evaded: the tender with -a fraudulent intent 
and went away: for this reason, as well as for 
the reason that the transaction contained in 
‘those documents amounts to a mortgage 
from their nature, the said, Narasinigirji 
Gyanagirji Garu has the right to recover 


only the said six lakhs of rupees, and he - 


has no other rightin the villages of this 
. Pamoor Taluk. Therefore, this 

has to be sold subject to the said right as per 
_ the said documents.” : 

: The proclamation for the re-sale contained 


property‘ 
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other particulars, andin their Lordships’ 
opinion complied with ‘the orders of ‘the 
C. P. C., 1908. At the re-sale the rights ` 
and interest’ of the. judgment-debtor’ in 
the property were sold for Rs:°1,01,000 to 
one Janakiramayya, who was an agent of 
the decree-holder: a 

In November 1914 the appellant appli- 
ed tothe Court-which had executed -the 
decree to order a refund to him of* tha 
deposit which had been made by him on 
the’ 25th August 1914. On ‘the 24th April 
1915, thé respondent, alleging that on the 
‘re-salé adeficiency of Rs. 5,89,000 had oc- 
curred for which the appellant was liable, 
applied by petition to the Court’ which 


. had executed the decree that it should 


“issue orders for recovery and payment of 
about Rs. 1,25,000,’ the amount due to him . 
as the decree-holder in this execution sale, 


“and also the costs of the petition, by attach- 


ing. the said deposit. amount of -about 
Rs. 1,60,000." After deducting poundage and 
other charges, the balance of the deposit 
in Court appears to have been about. 
Rs, 160,000. The application was clearly 
confined to the deposit and’ did not 
apply to the general deficiency which 
was the result of the re-sale. To that 
petition the appellant replied bye “a 
counter-petition on the -12th July .1915, 
in which he denied that he was liable for 
the deficiency in price realised at the sale 
(re-sale) of the properties which was held 
on, the 22nd February 1915, and: stated 
that’ he “had filed two petitions and an 
affidavit showing cause against the forfei- 
ture of the deposit. made by him on the 
25th August 1914, and claiming refund of 
the amount so deposited.”--" ~ i 

On tke3lst January 1916, the applica- 


“tion of the respondent of the 24th April, 


1915, was:considered by the District Judge 


-of Nellore, and he, holding that, “the qes- 


criptions in the two proclamations. are 
materially and substantially different, and 
the charracter of the property asit stood 
and as it was described in the first procla- 
mation was literally and juridically diff- 
erent from its character as described in 
the second proclamation,” made an order 
that the respondent was not entitled to 
the amount deposited in the Gourt and 
dismissed the application. From that order 
the respondent appealed to the High Court 


. and his agent filed an affidavit in the High 


Court in which he stated::—- 
_ "Q.. In the circumstances of the case, it 


_ 
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is absolutely necessary in the interests of 
Justice and to safezguard*the interests of 
the appellant that this Hon'ble Court 
should direct that the sum now.in deposit 
in the District Court of Nellore or such 
part thereof as may be necessary to satisfy 
the balance ‘still due 
under his decree, be 
till the disposal of this 


retained in Court 


proper security.” a 

_ The appeal to the High Court came for 
hearing before two Judges of the Court 
who differed with the result that the appeal 
was dismissed.. From - that dismissal the 
respondent appealed under, the Letters 
Patent and his appeal was. heard by the 
Chief. Justice and two other Judges; with 
the result that-the appeal was allowéd 


and the High-Court on the 26th October, 


1917, made the: decree-which is now ap- 
pealed fromto His, Majesty in Council. By 


‘that decree of the 26th October, 1917; the 
appeal was allowed with certain. costs, and’ 


‘the District Judge of.Nellore was ordered 
to restore the -petition of the 24th April 
1915, to its original number in the regis- 
ter.and to dispose of it. according to law 
with regard to the deposit. which had‘ been 
paid; by the -appellant.. In their. Lord- 
ships’ opinion.that wasthe right decree to 
make, og . 
.-Their. Lordships will-humbly advise His 
Majesty that this appeal should be dismiss- 


ed with costs, 
Z. K. eos “Appeal dismissed. - 
Solicitors for -the. Appellant:—Messrs: 
Chapman, Walker and Shephard. 


Solicitors for the Respondent:—Mr. Dou-- 


glas Grant. 5 
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NAGPUR JUDICIAL COMMIS- 
: SIONER’S COURT. 
< Sgconp Crvin ARPrAL No, 49-B'or 1923, 
2 9 4 Beptember 18, 1924. `.. 
~ _ Present:—Mr Kotval, A. J.C. : 
SURYABHAN PIRTHAMJI—Drrenpant— 
ae APPELLANT ' ' 
Bi otn versus : 
“PANDU AND OTHERS—PLAINTIFES AND, 
DEFENDANT No. 2—“RESPONDENTS. . 
Civil Procedurè Code (Act V of 1998). O. XXXII, 
r. ? (2)—Guardian-ad litem—Compromise—Sanction 
~ óf Court—Compromise, whether void or voidable. 


a) 


i e AR 


SURYABHAN PIRTHAMJE O. PANDU, ~*~ 


` to` this appellant | 


appeal or be allow- 
ed tobe drawn out by the respondent on’ 
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- A guardian -&d litem can deal with the property 


-in suit or enter-into’ a:compromise with the sanction 
„of the Court. 


Without such sanction the compromise 
is voidable but not void. ‘[p. 376, col. 1] 

Appeal against a decree of the District 
‘Judge, Amraoti, dated the 15th November 
1922, in Civil’ Appeal No. 48 of 1922. 

Messrs. M. Gupta, R. R. Jayawant and 
V. D. Sindekar, for the ‘Appellant. . 
“Mr. A. V. Wazalwar, for the Respond- 


ents. se Tat ae ; 

JUDGMENT.—Vithoba, the deceased 
father of the. plaintiffs, had .executed a 
mortgage-deed of Survey Nos. 42 and 43 
in‘favour of defendant No.1 ‘Surebhan in 
1905, In 1911 Surebhan brought a suit, 
Civil Suit No. 372: of 1922, ón the mortgage 
against the plaintiffs. ` Vithoba had died 
before the suit and the plaintiffs who were 
‘minors were then living with their mother 
who had‘re-married. In’the suit the plaint- 
‘iffg were represented by their- mother's 
‘father, Bhopat, defendant No. 2. Bhopat 
“admitted the claim and a decree was passed. 
‘On the 4th June 1912 Bhopatas guardian 


“of the. plaintiffs executed a sale-deed in 


‘favour of Surebhan conyeying 22 acres of 
Survey No. 43 in satisfaction of the mort- 
‘gage-decree, The plaintiffs now sue for a 
declaration that the decree was not bind- 
ing on them as Bhopat had no right to re- 
present them in the suit and that the sale 
in satisfaction of the decree was void as 
‘made by’ a person who was not their 
guardian and: was without the sanction of 
the Court. They also claim possession and 


` profits. The Trial Court held that the 


minors were sufficiently represented in the 
suit; that the decree was binding upon them 
and thatthe sale was for their benefit. These 
‘findings’ are not challenged. Both the 


lower Courts have found that the sale-deed 


is void as it was executed by an unauthor- 
ized’ person and amounted to an adjust- 
ment of a suit without’ the sanction of 
the Court.. The plaintiffs’ claim has been 
decreed. Defendant No. | appeals 

As regards the finding that the sale was 
by ‘an unatithorized person it is pointed 
out that the cases Husen v. Rajaram (1) 
and others on which “the lower Appellate 
Court has relied are cases where the pro- 
perty of minors is dealt with by persons 
professing to be their guardians apart from 
any pending suits. It is argued that where 
i s appointed guardianin a suit 


a person i i 
he alone and nobody else becomes guardian 


- of the property involved in the suit. 


(1) 26 Ind. Cas. 813; 10 N. L. R. 133, 


` B76 


The question is, has a guardian ad litem 
. power to deal with the property the sub- 
‘ject-matter of the suit? This appears to 
_be the assumplion underlying O. XXXII, 
_v,-7, for an adjustment often affects the 
property in suit and takes the form ofa 
transfer of part of it in settlement of the 
claim. The guardian ad litem in the suit 
is the only person who can’ adjust the 
“suit on behalf of the' minor and must, 
therefore, have the power to deal with the 
properly in suit. In my opinion Bhopat 
‘had authority to enter into the compromise. 
But not having been sanctioned by the 


Court it is voidable at the plaintiffs’ in- ° 


‘stance under O. XXXII, r. 7 (2) and not 
altogether void. ` ara 

It has been held that the compromise 
-was beneficial to the minor. The benefit 
_ to the minor was exemption from liability 
under the decree.. It might suffice in a case 
like the present to relegate the parties to 
the position they occupied before the sale 
in compromise of the suit took place. 


But in view of the fact that over twelve. 


years have now passed and further pro- 
ceedings by defendant No. 1 may be prò- 
longed by technical pleas or otherwise, I 
think equity will be best done by direct- 
ing’ possession to be delivered ‘to the 
plaintiffs on condition of their depositing 
in Court for payment to defendant No.:1 
the amount of the decree within six months 
from- this date. If the amount,is not so 
paid the plaintiffs’ suit will stand dismiss- 
ed. The plaintiffs asked that defendant 
No. 1 if he is allowed restitution should 
pe ordered to render an account of the 
profits. The defendant gets no interest 
_on the amount of his decree and no such 
order is, in my opinion; required. In an 
case as the sale was only voidable the 
defendant could not have been made to 
account for the profits before the date of the 
institution of the suit. 
‘ Costs in all Courts will be paid by the 
parties as incurred. an i 
5. D. Order accordingly, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDHR No. 164 or 1923 
WITH AR Fe 
Civit Revision Case No. 541 or 1923. 
June 5, 1924, í 
Present :—Mr. Justice Suhrawardy 
and Mr. Justice Duval. 
BEHARI LAL AGWAN— APPELLANT 
VETSUS 7 
Sm, SUBALA DASI AND ANOTEER— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 47, 144, 
0. IX, r. 18— Restitution proceedings, order in—Ap- 
peal, ‘second, whether lies—Ex parte decree—Sale 
im execution—Decree set aside—Sale, whether affected. 

An order passed under s. 144 of the C. P. C. isa 
decree under 8. 47 of the Code and is subject to second 
appeal. [p. 377, ccl. 2.] E 

Where a decree-holder is himself the pùrchaser in 
execution of his ex parte decree and the ex parte 
decree is subsequently set aside, the sale stands 
cancelled and any interest which has accrued to the 
decree-holder or any.one claiming through him must 
also fail. But where the right of an innocent third 
party is -injuriously affected by the conduct of the 
parties to the suit the sale will not be cancelled along 
with the setting aside of the decree. For instance, 
where the deczee-holder has parted with his-interest 
inthe property orin’ the greater portion of it, and 
thereafter he enters into a compromise with the judg- 
ment-debtor, behind the back of the transferee who 
has come on the property in good faith, and gets the 
decree set aside, the right of the transferee will not be 
affected. [p. 378, col. 2] 5 

Appealagainst an -order of the District 
Judge, 24-Perganas, dated the 25th of Nov- 
ember 1922,- affirming’ that of the Munsif, 
Second Court, Basirhat,: dated the 7th of 
April 1922, i 

Mr. S. C. Maity and Babu Apurba Charan 
Mukerjee, for the Appellant. 

“Dr. Sarat Chandra Basak, for Babu Mo- 
hendra Nath Roy, Babus Manmatha Nath 
Roy, Brojo Lal Chakravarti and Jatindra 
Nath Bose, for the Respondents, 


AN 

JUDGMENT.—This appeal is directed 
against an order of the- District Judge of 
24-Perganas rejecting the application made 
by the appellant under O. XXI, r. 90, 
©. P. C., on appeal from the judgment of 
the.Munsif of Basirhat. The facts are ra- 
ther complicated but it may be sufficient to 
give a few dates to show the course of this 
litigation. The opposite party No. 1 obtained 
a preliminary ex parte decree against the 
appellant on the 3rd July 1916 which was fol- 
lowed by the finaldecree on the 16th Decem- 
ber 1916. The decree was put into execution 
and the mortgaged property was sold on the 
llth. April 1917 and purchased by the 
decree-holder, The sale was confirmed on 
the 14th May and symbolical possession 
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deliveréd on the 24th June. Shortly after 


obtaining possession of the property the 


decree-holder, respondent No. l, settled 
the land urider a mourasi mokarari lease 
with ‘respondent No, 2 and ‘subsequently a 
formal registered pottah was executed on 
the 13th December, 1917. On the 26th 
February 1920 the appellant filed two ` ap- 
plications one to have the ex parte decree 
set aside and the other to have the sale 
vacted. On the 10th May the lessee (res- 
pondent No. 2), wasimpleaded as a party 
in both the proceedings butshe was dis- 
charged from the case under O. IX,-r. 
13 by the learned Munsif before whom 
the matter came on for trial, on the ground 
that she was not a necessary party to those 
proceedings ; though she -remains a party 
in the O. XXI, r. 90 case. On the 24th 
‘July g compromise petition was filed in 
Court by the appellant and.the decree-holder 
in the O. IX, r. 13 proceeding. Its terms 
were ‘that if the appellant paid the decree- 


holder Rs. 2,800 by the 7th August the sale | 


‘and the ex parte decree would be set aside. 


The respondent No. 2 (the lessee from the - 


decree-holder) was not aparty to this com- 
promise. On the 7th August the appellant 
deposited the money in Court but respondent 
No. 2raised an objection that as she was 
no party to the compromise, it was not 
binding upon her and that the sale could 
not beset aside. The learned Munsif how- 
ever held that the lessee was not a, neces- 
sary party and set aside; both the ex parte 
decree and the sale. There was an-appeal 
by the decree-holder and the lessee against 
the order setting aside the sale only. The 
First Appellate Court remanded the case 
with the observation that the lessee should 


merits. On thesecond trial the order set- 
“ting aside the sale was set aside and the 
learned Munsif further set aside the order 
_ setting aside the ex parte decree as a neces- 
sary corollary to his order setting | aside 
the order setting aside the sale and dimiss- 
ed both the applications. There was no 
~ appeal against the order. dismissing the 
- application to set aside the ex parte decree, 
- but the appellant appealed against the 
order refusing toset aside the sale. The 
appeal was dismissed by the..lower Appel- 
late Court. Lt may be mentioned here that 
after the case went back to the First Court 
on remand an application was made by 
the appellant under s. 144, O. P.C.; for 


restitution of thg properties that were taken. 
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Possession of by the decree-holder under 
This application was 
separately numbered and it was also dis- 
missed. There was no appeal against that 
order. In this Court an appeal has been 
preferred against the order of the learned 
District Judge dismissing the appellant's 
appeal against the order of the Munsif under 
O. XXI, r. 90, and also a Rule has been ob- 
tained in’ revision against that order. 
Learned Counsel for the appellant conceded 
that no ‘second appeal lies to this Court 
against an order passed by the lower Ap- 
pellate Court in a case under O. XXI, r. 90. 
But he submits that the Courts below were 
wrong and have acted irregularity in not 
allowing the application for restitution under 
s, 144, C. P.O. Weare, therefore, invited to 
consider this question only in connection 
with this matter. In the first place there 
was no appeal from the order passed by the 
Munsif under s. 144, ©. P. Č., to the Dis- 
trict Judge and, therefore, no application in 
revision will lie in this Court. In the se- 
cond place the order passed by the Munsif 
under s. 144, O. P. CO. isa decree under s. 
47, C. P. C., and, therefore, a second appeal 
lay to this Court from that order if it was 
passed by the First Appellate Court, On 


. both these grounds the application under 


-8. 115 is incompetent. But the point of 
jurisdiction is raised in challenging the 
order under O. XXI, r. 90, namely, that the 
decree having been set aside the sale would, 
.ipso facto, fall through and, therefore, the 
Courts below acted without jurisdiction in 
tefusing the appellants’ application to set 
aside the sale, Reliance has been placed 
upon the case of Zain-ul-abdin Khan v. 


«~ Muhammad Asghar Ali Khan (1) and other 
be impleaded and the case tried onthe © 


cases that have followedit. There ‘can be 
no question that if in a regular. suit the 
decree which forms the foundation of the sale 
is set aside, the sale must also fall with . 
it. But all these cases contemplated that 
the decree-holder was the purchaser in exe- 
cution of his own decree which is subsequ- 
ently set aside. There are also cases. which 
say-that the right-of an innocent pur- 
chaser.in an auction-sale is riot affected by 
the subsequent reversal of the decree. See 
the case of Mukhoda Dassiv. Gopal Chun- 
dra Dutta (2). The authorities on this 
point are to the effect that where the decree- 


(1) 10,A. 166; 15 I. A. 12; 5 Sar, P. C. J. 129; 6 Ind. 
Dec. (N. 8.) 112 (P. C). f 

(2) 260. 734; 30, W N. 766; 13 Ind, Dee. (s, 8) 
1069. : ci aes i 


= 
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-holder is the. purehaser in execution of his 
ex parte decree and theex parte-decree‘is: set 
aside the sale stands cancelled: and any 
interest which. -has.accrued to the. decree- 
holder or any.one claiming through him 
must also fail. But where the right ofan, 
innocent third party is injuriously affected 
by the conduct of the parties to the suit, 
the sale need not fall along. with the decree. 
In the present case- if. thé appellant. had 
‘succeeded in her, application under, O.. IK, 
=. 13, in proving that-no summons was serv- 
“ed: upon him and in. getting the decree re- 
versed, the sale would have also been set 
aside and the lessee. {respondent No. 2) 
could not have been heard in support of 
her right., But if after- the decree-holder 
Jas parted with his interest in the pro- 
perty. or in, the greater portion of it 
he enters into a compromise. with the 
judgment-debtor behind the back of the 
lessee, who has come on the. land in 
good faith ‘and gets. the. decree set aside, 


the right of the respondent No. 2 will not 
in these circumstances be affected, for to. 
hold with the learned:Counsel for the ap- . 


pellant that even ifadecree is set aside by 
compromise- the Court.is bound to set aside 
suchi.a sale and lease made by the auction- 
purchaser after it. would encourage fraud 
on the part of the decree-holder, - auction- 
purchaser on.bona fide transferees. 

The result.is that both the appeal and:the 
Rule fail, and are dismissed with costs. We 
assess the hearing fee in the appeal at two 


gold mohurs. and. in the revision case at. 


one gold mohur.. 
respondent -No. 2, 
Z K. 


The- costs will be paid to 
Appeal dismissed. 
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MADRAS HIGH. COURT.. 
-Srconp Cıvıl APPEAL No. 303 oF 1922. 
September 25, 1924. |, 
Present:—Mr. Justice Madhavan Nair. 
HALLI GHALLAPPA—Ptaintirr— 
APPELLANT d 
“versus 
JAYANTHI. CHENNAYYA—Derenpant— 
es RESPONDENT. ; 
‘Limitation Act (IX of 1908), Sch. I, Art. 97— 
Satisfaction of decree, agreement for—Dismigsal of 
petitim to record satisfaction—Payment by judgment- 
debtor—Suit on failure of` consideration—Limitation, 


Q X 


commencement of—Article applicable. 


HALLI GHALLAPPA 9, JAYANTHI CHENNAYYA, 


- lant, ° 


- ent. - | 
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The eldest.of three brothers forming a joint Hindu 


-family obtained a decree on a mortgage executed in 


his favour. On a representation being made by the 
two juhior brothers that in- a subsequent partition 
‘the mortgage-decres had fallen to their-share, the 
judgmedt-debtor paid them a sum of money in full 
discharge of the decree'and filed a petition to enter 
satisfaction of the decree. The petition was, however, 
‘opposed by the décree-holder and was: dismiceed. 
An appeal against the -order was also dismissed, 


Subsequently the -properties were brought to: sale 


in execution of the mortgage-decree but the sale was 
set aside on payment of the decree amaunt by the judg- 
ment-debtor. On a suit being ‘brought by .the 
judgment-debtor against the two junior brothers for 
‘recovery ‘of the money paid to them by the judgment- 
debtor as on mistake and failure of consideration, 


more than 3 years from the date of the dismiseal of | 


the petition to record satisfaction but ‘less than. 3 
years ‘from the date of payment to the décree- 
holder : i 


Held, (1) that the suit was governed by Art, 97 of 


Sch. I to the Limitation Act; [p. 379, col. 1.] 

(2) that the order dismissing the application for 
recording satisfaction constituted a sufficient challenge 
or-negation of the plaintiff's title and the cause of 
action for the plaintiff.to institute the suit arose when 
the application for recording satisfaction was dismiss- 
ed by the Court and time began to run from that 
wets and the suit was accordingly barred by time. [p. 

79, col. 1. i 

Hukum bnand Boid v. Pirthichand Lal Chowdhury, 
50 Ind. Cas. 444; 46 O. 670; 17 A. L. J..514; 36 M. L. 
J. 557; 23 C. W., N. 721; 21 Bom. L. R. 682; (1919) M. 


. W, N. 258; 30 O. L. J. 71; 26 M. L. T. 131; 10 L. W. 


416; 46 I. A, .52 (P. -C.), relied on. , 


. Sankara Variyar v. Ummar, 70 Ind, Cas.. 787; 43 
M. L. Ji- 721; (1922) M.W. N. 634 16 L. W. 684; ` 


(1923) A. I. R. (M.) 46; 32 M. L:T. 3;..46 M. 40, dis- 
tinguished, ? i 
Second appeal against a decree of the 


District’ Court, -Bellary, in -Appeal Suit 


‘No. 43 of 1921, preferred against the decree 

of the Court of the District Munsif, 

Bellary, in Original Suit No.-612 of 1919. 
Mr. S. Doraswamy Iyer, for the Appel- 


Mr. S. Renganatha Iyer, for the Respond- 

JUDGMENT.—Plaintiff is the appel- 
lant. The only point argued: before:me is 
the question of limitation, -the facts relat- 
ing-to that question may be ‘thus briefly 
stated:—Defendants Nos, 1, 2 and 3 are 
brothers. Atatime when: they were joint 
and undivided, the plaintiff had executed a 
mortgage bond to the 3rd defendant on 
which adecree had been obtained by him 


. against the plaintiff for Rs..1,017. Ong 


statement ‘made by defendants. Nos. 1 and 
2. that in a partition the mortgage decree 
had fallen to their share and that, if the 
plaintiff should pay a sum of Rs.:825, they 
would accept it in full discharge and’ get 


the decree. cancelled, the plaintiff paid. 
Rs, 825 to-them on the-12th of. December- 


ira 


a 
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1912 and filed a petition for recording 
satisfaction of the decree. This petition 
‘for eitering satisfaction was, on 3rd defend- 
ants objection, dismisséd on the 2lst of 
May 1916. The appeal against that order 
filed by the plaintiff was rejected on the 
‘14th of November 1916. When-the 3rd 
. defendant. iw > execution of his ‘ decree 
brought the mortgaged property to sale, 
the plaintiff paid the amount of Rs. 1,475 
and odd under the decree into Court on 
the 16th of October 1917 and got the sale 
set aside. Asthe plaintiff had thus to pay 
the 3rd.defendant’s decree debt, he filed the 
“suit out of which this second appeal has 
arisen, on the 31st of October 1919; for there- 
-covery of the amount from defendants Nos. 1 
and-2'on the ground that he’had sustained 
loss by “mistake and failure of consideration 
‘from them.” Both the lower Courts héld that 
Art. 97 of the Limitation Act applied to 
‘the facts of the case and that as time began 
to run against the plaintif from the- date 
on which his petition for recording satis- 
faction was dismissed, namely, the 21st of 
“May -1916, his suit was barred. 

It-has been first argued: by the learned 
Vakil for the appellant that Art. 83 of the 
Limitation Act is the correct Article appli- 
cable to the facts of the case and, since 

‘the plaintiff has filed his suit within three 
years from the 16th of October 1917, i. e., 
the date of payment to the 3rd defendant 
4. e, when he was actually damnified, his 
suit is not barred under Art. 83 of the 
Limitation Act. This argument has. been 
put forward for the first time in second 
appeal and no foundation’ is laid for it 
either in the pleadings or in the evidence. 
To apply this Article, an investigation will 

- have to be made as regards the nature of 

the undertaking of defendants Nos..1 and 

2, viz, whether it amounts to a contract of 

indemnity and this cannot be done on the 
bare averments of the plaint which in the 


course of the statement of facts refers. 


obviously to Art. 97 as the Article applica- 
ble to the case. J, therefore, disallow this 
argument. For similar reasons the argument 
that Art. 115 of the Limitation Act would 
‘apply to the facts of this case must also 
be disallowed. : The last argument that has 
been strongly pressed before me is that, if 
Art. 97° applies to the facts of this case, the 
time of the institution of the suit should 
be calculated not from the date of the dis- 
missal of the application for the satisfaction 


of the decree as. was held by the lower 
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Courts; but from the.16th of October 1917 


“when the plaintiff paid the amount to the 


3rd defendant which must be taken to be 
the date of the failure of consideration and 
in support of this argument strong reliance 
is placed upon a decision reported as 
Sankara Variyar v. Ummar (1). 

“In my opinion, the cause of dction for 
the plaintiff to institute the suit arose when 
the application for recording satisfaction 
was dismissed by the Court and time 
began torun from that date, as the con- 
sideration failed then under Art. 97, That 
this is the correct view appears to follow 
from ‘the decision of. the Privy Council in 
Hukum Chand Boid v, Pirthichand Lal 
Chowdhury (2). In that case with reference 
to the argument as regards Art. 97 of the 
Limitation Act, their Lordships say: “There 
may be circumstances in which a failure to 


get or retain possession may justly be 


regarded as the time from which limitation 
period should run, but that is not the case 
here. The quality of the possession ac- 
quired by the present purchaser excludes 
the idea. that the starting point is to be 
sought in a disturbance of possession or 


‘in any event other than the challenge to 


the sale and negation of the purchaser's 
title to the entirety of what he bought 
involved in the decree of the 24th of 
August 1905.” This shows that ordinarily 


‘the starting point of limitation is the chal- 


lenge. to the sale and the. negation of the 


-purchaser’s title but the starting point may 


be other than this when the quality of 
possession excludes that idea. It was in 


‘view of this quality of possession that the 


learned Judges in Sankara Variyar v. 


‘Ummar (|), the case strongly relied upon 


for the appellant, considered that the start- 
ing point was the disturbance of possession. 
In the present case there is no question 
so as to alter the usual rule, viz., challenge 


‘to the sale (1.e., the transaction of pa} ment) ` 


or negation of the purchaser's title (i,e. 
plaintiff's title as one who validly discharges 
the decree) as the starting point for limi- 
tation. The order dismissing the applica- 
tion for recording satisfaction constituted 
a sufficient challenge or negation of the 
plaintiff's title, and since the present suit 

(1) 70 Ind.. Cas. 787; 43 M. L. J. 721; (1922) M. W. 
N. 634; 16 L. W. 684; (1923) A. I. R. (M.) 46; 32 M. L. 
T. 3:46 M. 40.` . 

(2) 50, Ind. Cas. 444; 46 O. 670; 17 A. L. J. 514; 
36 M. L. J. 557; 23 C. W. N. 721; 21 Bom. L. R. 632; 
(i919) M. W. N. 258; 300. L. J. 71; 26 M. LT. 131; 
10 L, W. 416; 46 L A, 52 (P. O). ; 
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has not been filed within three years after 
‘that date it is in my view barred accord- 
ing to the principle enunciated in the 
Privy Council decision above referred to, 

1, therefore, dismiss this second appeal 
with costs of respondents Nos. | and 2. 

V. N. V, Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. . 
Srconp CIVIL APPEAL No, 227 oF 1923. 
November 4, 1924. 
Present:—Mr. Ashworth, A. J. O. 
PANCHAM SINGH AND ANOTHER— 
APPELLANTS 
versus a 
THAKUR SINGH AND orHERS— 
RESPONDENTS, 


Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Matter decided in suit tried along with an- 


other suit. 2 É KN TAMA 

Section 11 of the ©. P. C. or atany rate the princi- 
ple on which that section is based, prevents an Appel- 
late Court from trying a case involving—a matter 
decided finally by a suit heard along with the suit from 
which the appeal is pending. [p. 381, col. 1.] 

Ram Kirpalv. Rup Kuari, 6 A. 269; 111. A.37;4 
Sar. P. O. J. 489; 3 Ind. Dec. (x. s.) 718 (P. CO), Balkishan 
-y, Kishan Lal, 11 A. 148; A. W. N. (1889) 42; 13 Ind. 
= Jur, 399; 6 Ind. Dec. (N. s.) 523, and Lachmi Kuer v. 
Umrao Singh, 81 Ind. Cas. 333; 110. L. J.22;9 O. & A. 
L. R. 1036; (1924) A. I. R. (O.) 311, referred to. 

Appeal against the decree of the Sub- 
Judge, Hardoi, dated the 11th‘ April 1922, 
in Appeal No, 48/68 of 1922, preferred 
against the decree of the Munsif, Sandila a 
Hardoi, dated the 2ist March 1922. x 

Messrs. Bisheshar Nath and Hargovind 
Dayal, for the Appellants. 

Mr. A. P. Sen, for the Respondents. 

JUDGMENT.—A preliminary objec- 
tion has been taken by the respondents in 
this second appeal that: the hearing of the 
appeal is barred by the rule of res gudicala. 
In orderto understand the objection it is 
necessery to set forth the course of litiga 
tion culminating in this appeal. On the 
23rd of July 1883, one Durjan Singh and 
his three brothers mortgaged sixteen annas 
in village Madhapur for Rs. 1,000 to Chau- 
dhri Nasrat Ali with possession, Chaudhri 
Nasrat Ali sold the mortgagee rights to one 
Pahab Singh, and-Pahab Singh obtained a 
decree that the mortgage deed was binding 


on the family of Durjan Singh. It would” 
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also appear that he obtained: possession. 

The family of Durjan Singh will be seen 

from the following genealogical tree. 
mae? SINGH. 


( wae | 
Raghubar Chotey Jit Bhudar 
Singh. Singh. Singh. Singh. 


‘On the 30th September 1920, Bhudar 
Singh and Chotey Singh, the then two sur- 
viving sons of Durjan Singh, who had died, 
executeda deed of mortgage of a four annas 
share, which had belonged to Durjan Singh 
for Rs. 540 in favour of the respondents. In’ 
this deed, Chotey Singh acted not only on 
his own behalf but as guardian of Pancham 
Singh, plaintif-appellant No. 1. Of the 
Rs. 540, Rs. 514-8-0 were to go towards the 
payment of Pahab Singh’s prior mort- 





<i 
Dan kan Bharat 
Singh. Singh. 


gage. . 
- On the 18th August 1921, the respondents, . 
on the strength of this mortgage, brought 


_ a suit for redemption of the property mort- 


gaged against Pahab Singh, the’ prior 
mortgagee, They joined as defendants 
along with Pahab Singh, the plaintiffs-appel- 
lants Pancham Singh and Bharat Singh. . 
These two appellants, in that case raised 
the plea that the mortgage dated 30th 
September 1920 was invalid. This suit was 
No. 348 of 1921. Whilethe suit was pend- 
ing, the appellants, Pancham Singh and 
Bharat Singh, brought a suit against the 
respondents for possession of the four annas 
on thesame grounds as they had taken 
in the Suit No. 348 of 1921 (this suit was 
No. 8 of 1922), namely, that the mortgage of 
30th September 1920 was invalid and 
should be set aside. The Munsif decided 
both these suits in a single judgment, al- 
though he appears to have allocated in the 
judgment separate issues to each suit. The 
issue asto the validity of the mortgage- 
deed of 80th September 1920 was allocated 
to suit No. 8 of 1922. The suit for redemp- 
tion brought by the respondents, namely, 
No. 348 of 1921, was decreed, and that 
brought by the plaintifis (No. 8 of 1922) 
was dismissed, on the ground that the suit 
for possession was premature, as the- 
respondents - had not obtained possession, 
Two separate decrees- were framed. The 
appellants appealed against the decree in 
Suit No. 8 of 1922, and their appeal was 
dismissed on the ground that the lower 
Court was right in holding the mortgage- 
deed to be legal. From that appellate 
decree, the present appeal has been 


186 I. ©. 1925) | 


brought. The appellants never appealed 
from the decree in Suit No. 348 of 1921, and 
that decree has become final. 


It_is maintained by respondents that in 


the face ofthat decree, this -Court cannot 


try a second appeal to question the valid- 
ity of the mortgage-deed in favour of the 
respondents. Against this plea the appel- 
lants urge that the plea of res judicata 
should not be entertained, inasmuch as 
ib was not raised in the lower Appellate 
Court. In this contention I consider that 
there is no force. The respondents suc- 
ceeded on the ground that the deed was 
valid. There was no obligation on them to 
adduce any second reason for winning the 
appeal. They are entitled here to adduce 
that reason in preference to the one on 
which they succeeded in the lower Appellate 
Court. Themain contention, however, for 
the appellants is, that in the Suit No. 348 
of 1921, the appellants were merely, what 
their Counsel ealls, pro forma defendants, 
and, that the judgment ` of the original 
Court allocates the issue as to the validity 
of the mortgage of the respondents to Suit 
No..348 of 1921.. It is clear, however, that 
the issue as to the validity of the deed of 
the respondents was-tried with reference to 
both cases. The written statement of the 
“appellants in Case No. 348 of 1921 required 
the framing of the issue and its decision. 
The common judgment must be, regarded 
as a judgment applicable in its entirety 
to each case. The respondents indeed asked 
for Suit No. 8 of 1922 to be decided before 
Suit No. 348 of 1921, as inthe event of their 
deed being declared invalid, the latter suit 
need not be proceeded with, It is not 
denied by the appellants’ Counsel that s. 11 
of the C. P. O., or,at any rate the principle 
on which that section is based, will pre- 
vent an Appellate Court from trying a case 
involving a matter decided finally by a suit 
heard along with the suit frora which the 
appeal is pending. I need not, therefore, 
proceed to consider the law on the subject 
as set forth i n Ram Kirpalv. Rup Kuari (1), 
Balkishan Kishan Lal (2), Lachmi 
Kuer v. Umrao Singh (3) and other . cases. 
His contention is (a) that the issue asto the 


Ole 269;11 I. A. 37; 4 Sar. P. ©. J. 489; 3 Ind. 

Dee. (x. 8.) 718 (P.O) 

(2) LL A. 141; ‘A. W. N. (1889) 42; 13 Ind. Jur. 309; 6 
Ind. Dee. (N. 8) 5 523. 

(3) 81 Ind, Gas. 333; ae J; LA bakah L. R. 
1096; (1924) ATR. (0.) 31 
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they should have an interest in it, 


‘an opportunity of objecting to the suit. 


‘ed to take up this point. 


381 

legality of the mortgage-deed of 1920 was 
not an issue in Suit No. 348 of 1921. This 
contention has-already been dealt with, (b) 
that’ the appellants were only pro forma 
parties in the suit just mentioned, and (c) 
that the question of the validity of the 
deed was not one which ought to have been 
made a ground of defence in Suit No. 348 
of 1921. As to (b), he refers me to O. 
XXXIV, r. 1 of the C. P. C., which provides 
that all persons, having an interest either 
in the mortgage security, or in the right 
of redemption, shall be joined as parties to 
any suit, and argues that compliance with 
this mere formality of the law does not 
mean that persons so joined are to be 
regarded as parties within the meaning of 
s. 11 ofthe C.P.C. I find it difficult to 
attach any meaning to the frequently used 
expression pro forma defendants. I con- 
sider, however, that the argument that 
persons required by law to be joined as 


parties to- asuit should not be regarded as 


necessary parties, is a strange one. The 
idea behind his contention is, I think, 
that O. XXXLV, r. 1 contemplates joining 
of persons as parties who might have no 
interest to oppose a suit in order that they 
should get clear notice of the suit in case 
In the 
Suit No. 348 of 1921, the respondent had 
a clear interest. Possession of the land 


‘was held by the prior mortgagee Pahab 


Singh as their representative. it was clear- 
ly- to their interest to opposea suit for the 
redemption of the mortgage from Pahab 
Singh, and for a substitution in his place 
of the respondents, if the latter had really no 
title or claim to be second mortgagees. In 


mo way can it be said that it was a matter 
‘of: indifference to the appellants whether 


the respondents won the case against 
Pahab Singh or no, especially, as under 
the law they were parties, and were given 
As 
to (c), it was incumbent on the respondents 
to prove their title to sue as puisne mort- 
‘gagee. I notice that Pahab Singh refused 
to admit this title, and put respondents to 
‘proof ‘of it. The respondents were made 


„parties under O .XXXIV, r. 1, and thus it 


is clear that both Pahab Singh -and the 


` respondents were bound to raise thẹ ques- 


tion of the validity of the deed if they wish- 
The validity of - 
the deed was, therefore, a matter within the 
meaning ofs. 11, Explanation (iv) of the 
0, PC, which ent and ought to have 
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been made a ground of defénce, in suit 
No. 348 -of 1921. a 

A. further consideration of importance is: 
that if the appellants were allowed ‘to pro- 
- ceed with this appeal, 
successful their success could be of ño avail 
to them. It would-not entitle them to set 
aside the decree in Suit No. 348 of 1921. 
Even, therefore, if the plea of res judicata 


were not to be invoked forthe purpose of” 


rejecting this appeal, it might still be-re- 
jected on the ground thata Court cannot be 
required to do what is useless and unprofit- 
able. For the above reasons this appeal is 
dismissed’ with costs. 

G. H. ; Appeal dismissed. 
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MADRAS HIGH COURT. ` 
Second CIVIL APPEAL No. 1683 or 1922. 
October 14, 1924. | : 
Present:—Mr. Justice Devadoss. 
| UNDE RAJAHA RAJE SRL RAJA: 
VELUGOTI GOVINDA KRISHNA 
` YACHENDRA BAHADUR VARU,. 
PANCHAHAZAR, Tue RAJAH oF 
VENKATAGIRI—DegrenpantT—APPELLANT 
ba . versus ‘ 
KOLA SUBBAYYA— PLAINTIFF 
: — RESPONDENT. | 
“Madras Estates Land Act (I of 1908), s. 112—-Notice 
to ryot—Answer petition, whether can be treated as 
plaint -Limitation—Ezxcessive claim—Notice, whe- 
ther good as to legitimate demand—Sale, validity of. 
Under s. 112 of the Madras Estates Land Act a ryot 
has either to pay the rent due to the landlord or to 
file a suit within 30 days from the date of the service 
of notiée. - Where, however, a ‘ryot files what he 
wrongly calls a petition in answer to such a notice and 
on-its.being returned he presents a plaint but after 
the expiry of the time prescribed for such a suit, the 
Court would exercise its discretion properly in treat- 
ing the answer petition as-a ‘plaint and holding the 
| suit to be within time, ‘especially where it is foun 


that plaintiff was misled by the proceedings taken by’ 


' defendant. [p. 382, col. 2; p. 383, col. 1L] 
Wa hore a 112 of the Act a landlord brings the 
holding of a ryot to sale, and it is found that a portion 
of the rent claimed is improper, there is no. proper 
notice at all under the section and no-sale whatever 
can be held even to the extent the claim is held to be 
good.’ [p. 383; col. 2] 
Raghunatha Row v. 
Oas. 941; 38 M. 1140; 16M: L. T. 449; 1 L. W. 934; 27 
M. L. J.. 597; distinguished. ` : 
Second appeal against a decree of the 


Court ‘of the District Judge, - Nellore, in- 


Appeal Suit..No. .106 of -1921, -preferred 
ageinst that of the Court of .the Deputy 


RAJA of YENKATAGIRÉ Ù. KOLA: SUBBAYYA, ` 


and were to, be ` 


Vellamoonji Goundan, 25 Ind. ` 


1861: 6. 19257 
Collector, Gudur Division, in Suit No. 594 
of 1920. | hc i 


Mr. A. Krishnaswami Iyer, for the Ap- 


_ pellant. i 


Mr. E. N. Thanikachala Chettiar, for the 
Respondent. f 
_ JUDGMENT.—The first point urged 
im.this second appeal is that the plaintiff's 


‘suit is barred by limitation. The defendant 


served a notice on the plaintiff under s. 112 - 
of the Estates Land Act on 28th July 1920. 


“On 27th August. 1920. the ‘plaintiff filed 


what he called an answer petition before `` 


“the Revenue Divisional Officer of Gudur < 


who returned ` the pétition and directed the 
plaintiff to file a plaint. The plaint was 
filed on 6th’ September 1920. The defend- 


„ants contehtion is that the suitis barred 


by limitatién. The Deputy Collector: held 
that the so-called an answer petition datéd 


. 27th August 1920 was the plaint and that 
the suit was within time. 
District Judge also held that the answer 


“The learned ` 


petition was practically a plaint and that 
the Deputy Collector was right in treating | 


itas such. Itis now contended before me . 


that the Deputy Collector ‘had no power ` 
to, treat the petition as a-plaint. It appears”. 
from the records that the plaintiff was 


‘misled evidently by what the defendant's 


agent had done. He purported to serve on ` 
the plaintiff a notice under s. 112,” From’ 


the written statement filed by the defend- 


ant, it appears that there-wasa distraint’ 
and that the distraint was proper. If there 
was a distraint, it must havé .beén under 
s. 67 of the Estates-Land Act. Hvidently’ 

there was some error somewhere, and that > 
evidently misled the plaintiff into thinking 

that there was a suit against him which he . 
was bound to answer, In thé circumstances ` 
I do not think the Court is prevented from 
treating the petition as a plaint. No doubt 
under the Rent Recovery Act, a different 


q ‘procedure was followed’ and an ordinary 


petition could not have been treated asa 
plaint. But, under s. 112 of the Estates 


‘Land Act, the tenant has either to pay the ` 


rent due to the landlord or to file a suit 


-within 30 days from the date of the service 


of notice; and if the tenant files what he 


: wrongly calls a petition in answer to the 
notice issued, that petition should not be ` 


considered as a mere petition but should 
be considered a8 a plaint: Inthe Revenue 
Jourts, a plaint is presented on an eight 
annas stamp paper. In this case, the plaints . 
iff did present a stamp paper of “more 
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No doubt he thought he was filing a writ- 
ten statement and’ he filed batta for.sum- 
monses to the witnesses. Subsequently he 


wanted that amount to be .treated as the. 


stamp on the plaint. The Deputy Collector 
has, I think, properly exercised his discre- 
tion inthe matter and treated the petition 
asa plaint. I do not think he has wrongly 
exercised his discretion, and the learned 


District Judge has also held that the Deputy - 


Collector has, wisély exercised his discre- 


tion. I do not think that the contention. 


that he has not. the power to exercise a 
discretion in a matter like this can be up- 


held. Evidently the wrong notice issued, 


by the defendant under s. 112 was res- 
ponsible for the. filing of the plaintiff's 
petition. Even if the plaintiff had not been 
misled, I think, in the’ circumstances, it 
would be proper for.a Court to treat the 
petition as a plaint, for the petition was 
presented in answer to the notice under 
s. 112 


The next contention for the appellant is 
that the lower: Courts should have found 
the proper rent. for the use of water by 
the plaintiff’ The defendant claimed 
_ Rs. 7-8-0 for the use of water per acre. That 
was an .exorbitant claim; and the lower 
' Courts have held that he is not entitled to 
that. The question before me now is whe- 
ther the lower Courts should be directed 
to determine what the proper amount is 
for the use of water by the plaintiff. 
The . plaintiff offered to pay in. his 
petition of the 27th August 1920, .Rs.-2 
per acre., There is a judgment of thé Reve- 
nue Divisional Officer, Isudar, in Revenue 
Suit No. 77 of 1916 in which he held that 
the propèr amount of water rate payable 
was Rs. 2. That suit was no doubt be- 


tween , the defendant and some other tenant ` 


of this village. Notwithstanding. that, the 
defendant chose to claim Rs. 7-8-0. The 
question, therefore, is. whether his notice 
under s. 112 can be held-to be good. The 
learned Vakil for the appellant relies upon 
Raghunatha Row v. Vellamoonji Gounden 


- (4). 


traint by the land-holder was good to the 
extent of the legitimate claim. But that 


case has no application to the present case , 
for in that case the question was whether . 


1) 25.Ind. Gas, 941; 38 M. 1140; 16 M: L. T. 440; 1 
sg W, 934; TM D, J 597, . - 
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than eight annas in value with his petition., 


In that case it was held that’ under -- 
s. 53 (2) of the Estates Land Act, a dis- ' 
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the distraint was wholly bad by reason of 
the patta tendered containing some im- 
proper terms. The learned Judges held 
that ‘under s. 53 the distraint was good to 
the extent of the amount legally due. But 
under s. 112 when the landlord tries to 
bring the holding of.the tenant to sale he 
cannot have the holding sold except for 
the amount legitimately due. If he claims 
a large amount and brings the property to 
sale, he cannot be heard to say ‘no doubt 
I have made too high a demand; but the 
sale ought to be good to the extent of the 
„amount properly due.” If the notice under 
s. 112 isnot a proper notice then no sale 
can be held under s. 112. A distraint 
stands ona different footing. Tha tenant 
does not lose his right to the property as 
soon as a distraint is made but if the hold- 
ing is sold, it cannot be got back by the ` 
tenant unless the sale is set aside. No 
doubt, s. 53 (1) also relates to the sale of 
a holding under Chapter VI.. Clause 2 spe- 
cifically refers only to a case of distraint, 
That being so, it cannot be considered to 
mean. ‘thatifa portion of the rent claimed 
is improper the landlord can be permitted 
to sell the holding under s. 112. He can 
bring about'the sale under s. 112 only if 
his claim is a good one. If his claim is 
not a good one, the tenant has the right 
` to file a suit against the land-holder, It is 
open tothe defendant in this case to seek 
his. proper remedy based on a claim which 
the Court would consider legal and proper. 
But, wheré the claim is illegal, the land- 
lord is not‘ entitled to sell the property of 
the tenant and say that the sale is good to 
the extent of the legitimate claim. 
In the result the second appeal fails and 
is-dismissed with costs. 


V. N. V. Appeal dismissed, 


. LAHORE HIGH COURT. 
Civit Revision No. 654-or 1923, 
l February 11, 1924, 
_ Present:—Mr. Justice Moti Sagar, 
Firm INDRAJ MAL-JUGAL KISHORE 
—PLAINTIFF—PETITIONER . 


AK versus a 
LIJE RAM—DEFENDANT—RESPONDENT 
Bahi account—-Alteration in balance—Plea of pays 
- ment—Burden of proof—Civil Procedure Code (Act y 
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of 1908), s. 115—Revision—Finding of fact based on no 
evidence, whether binding. 

A finding of fact.which is not based upon any evi- 
dence is not a good finding in law and can be interfer- 
ed with on the Revision Side by the High Court. 

Where ina suit to recover money on the balance 
of a bahi account it appears that the ‘balance has been 
altered, it is for the defendant to prove that the 
alteration had been made after the balance had been 
struck or that it had been made without his knowledge 
or consent, and in the absence of such evidence the suit 
< is not liable’ to be dismissed on account of the altera- 
tion. 

Where in answer to such a suit the defendant ad- 
mits the striking of the balance and pleads payment 
the onus of proving payment lies upon him. 

Revision of the decree of Senior Sub- 
Judge, Rohtak, dated 3rd August 1923, 
reversing that of the Sub-Judge, IV Class, 
Jhajjar, dated the 3lst May 1923, 

Mr. Shamair Chand, for the Appellant, 

Mr. Fakir Chand, for the Respondent. 

JUDGMENT.—This was a suit for 
the recovery of Rs. 97, principal and 
interest, on the balance.ofa bahi account. 
The plaintiff's case was.that the defendant 
after understanding. the accounts had 
struck a balance of Rs. 100 and that he 
had agreed to pay the said sum on demand 
with interest at Rs. 1-4-0 per cent per men- 
sem. It was alleged that the defendant 
had paid back Rs. 50 but that the 
balance had not been paid and was still 
due with interest at the rate mentioned 
above. The defendant admitted the strik- 
ing of the balance but denied that he had 
agreed to pay any interest, and pleaded 
further that. he had paid back the whole 
of the amount due under the’ balance in 
question. The Trial Court found that the 
entry with regard “to interest had been 
- altered but that it did not amount to 
a material alteration. On the merits the 
Céurt found against the defendant and 
held that the alleged payment had not 
beén proved. On appeal the learned Senior 
Subordinate Judge found that the-balance 
upon which the suit-was founded had been 
altered in a material part by the addi- 
tion of the words relating to interest, and on 
this finding dismissed the plaintiff's suit. 

Against this decision an application for 
revision has Been preferred to this Court, 
and it has been contended on behalf of the 
petitioner that the finding of the learned 
Senior Subordinate Judge is not based 
upon any evidence and that there was no 
matérial alteration in the document. It 
is further contended that even ifthe docu- 
ment is held inadmissible and excluded 
from consideration altogether, there is 
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other evidence on the record in support - 
- of the plaintiff's case and that his suit 


should not, therefore, have been dismissed. 
Mr. Fakir Chand on hehalf of the respon- 
dent contends that the finding arrived at 
by the learned Judge of the Court below 
is a finding of fact and cannot be inter- 
fered with in revision. I am unable to 


agree with this contention. There is ample ' 


authority for holding that a finding based 
upon ‘ho evidence is not a good finding 
in law, and can be interfered with on the 
Revision Side by the High Court. 
present case there is no satisfactory evi- 
dence that the alteration in question had 
been made after the balance had been 
struck or that it had been made without 


‘the knowledge or consent of the defend- 


ant. I am therefore, unablé to agree with 
the finding of the learned Judge of the 
Court below that the alteration was a 
material alteration so as to disentitle the 
plaintiff to maintain the suit. The de- 
fendant had admitted the striking of the 
balance and the onus of proving payment 
was clearly upon him. This onus he entirely 
failed to discharge, and there was no reason 
why the suit should have been dismissed. 

I accept the revision and setting aside 
the order of the Court below, decree the 
plaintiff's suit with costs throughout. > 

ZK: Revision accepted. ~ 
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MADRAS HIGH COURT. 
Second CIVIL APPEAL No. 234 AND 235 
. or 1922. 
October 14, 1924. 
Present: —Mr. Justice Madhavan Nair. 
PALAKONDA CHINA SURYA- 
NARAYANA DEO —Puarntirr IN O. Suits 


Nos. 715 & 716 or 1918—APPELLANT IN BOTH | 


; VETSUS : 
MANDINA APPAYY AND oTHERS— 
Derenpants Nos. 1 ro 3 ın O. 8S. No. 715 
oF 1918 AND 3RD Derenpant’s L. R. 
—RESFoNDENTS IN S., A. No. 234 or 1922. 
NARU LAKSHMANA NAIDU AND OTHERS 
—DEFENDANTS INO, S. No. 716 or 1918 
— RESPONDENTS IN S. A. No. 235 or 1922. 


Civil Procedure Code (Act V of 1908), s. ll--Res . 


judicata between co-defendanis—Finding on question 
cf title—Finding neither necessary nor embodied in 
decree. 

A finding against a co-defendant on a question of 
title does not operate as res judicata if it was not 


In the 


necessary for the disposal of the suit, was not embodied ` 


3 Reddi, 84 Ind. Cas. 622: 46M. L. 


[86 f. 0, 1925) - 
in the decree and no decree. was passed aero 
the co-defendant against whor it was given. [p. 3 
col. 2; p. 386, cdl. I 

Rama ‘Krishan Naidu v. Krishnasami Naidu, 52 
Ind. Cas. 34; 9 L. W. 180: (1919) M. W. N.7; 25 M. L. 
T. 88; 36 M. Id. 641, Ramaswami Goundan v. Marudai 
J. 198; 19 L. W. 
377; (1924) M. W.N. 241; (1924) A. LR. (MJ) 469; 47 
M. 453 and Veeraswami Mudali v. Palaniappan, 84 
m Cas. 799; 46 M. L. J. 515; 19 L. W. 513; 34 M. L. 


175; (1924) M. W. N. 466; (1924) A. I. R. (M.) 626, 3 


AN A 

Kelu Nambiar v, Chathu Nambiar, 52 Ind. Cas. 258; 
9L. W. 8i; 25M. L. T.66; (1919) M. W. N. 34 and 
Midnapur Zamindari Company Ltd. v. Naresh 
. Narayan Roy, 64 Ind. Cas, 231; 48 C. 460; 14L. W. 
265; 30 M. L. T. 279; (1922) A. I. R. (P. 0) 241; 411 A. 
49 (P. C.),relied on. 

Second -appeals against the decrees of 
the Court of the Additional Subordinate 
Judge, Vizagapatam, in A.S. Nos. 275 of 


1921 and 277 of 1921. (A: 8. Nos, 45 and- 


59 of 1920, respectively, District Court's 


file) preferred against those of the Court , 


of the District Munsif, Razam,.in O. 5, 
Nos. 715 and 716 of 1918 respectively. 


Mr. P. Soma Sundaram, for the Appel- ’ 


lant, 


Mr, Y. Suryanarayana, for the Respond- 


ent, 
. JUDGMENT. 
-In B. A, No. 234 or 1922.. 
Plaintiff is the appellant. His suit is 


for the recovery of possession of the suit 
lands from ‘the defendants. 
plea of the defendants is that the plaintiff's 
` suit is‘barred by res judicata by reason of the 
decision in O. 8. No, 305, 1917 (Ex. I.) 

. “The facts ofthe prior suit were as follows: — 

` The father of the present first defendant 


Appayya instituted O. 8. No. 306 of 1917 - 


against the present defendants Nos, 2 and 3, 
- who-were defendants Nos.1 and 2° in that 
- suit: and, on his death, Appayya as his 
legal representative continued the suit. 
The case for the plaintiff in that suit was 
that he was a tenant under Suryanarayana 
Deo, the plaintiff in the present suit, in 
respect of the plaint mentioned’ lands, ‘that 
the Ist defendant therein collected rent 
from him on the ground that he was the 
authorised agent: of .Suryanarayana Deo, 
that later Suryanarayana Deo demanded 
and recovered the rent from him; and that, 
therefore, he instituted the suit for the re- 
covery of the rent thus wrongfully collected 
“from him. The. defendant in that suit, 
admitting the collection of the rent, pleaded 
that the collection by the Ist defendant was 


not as the agent of Suryanarayana Deo, but 


- as the agent of the 2nd. defendant therein 
z 25 h ; 
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The main ~ 


ed in this case.” 
- that the decision of the question of title as 


` notice. 
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who claimed to be the owner of the property. 
Suryanarayana Deo; the present plaintiff, 
was added as a supplemental defendant so 
that the question of title between him and 
the 2nd defendant therein might be finally 
determined. Two issues were raised in 
that case: (1) “Whether the Ist defendant 
uhauthorisedly collected the plaint amount 
representing himself to be the agent of the 
3rd defendant?” and (2) “Is the 2nd defend- 
ant owner of the suit land?” The first 
issue was found egainst the plaintiff, and 
on the second issue as regards the title ihe 
District Munsif gave a finding against the 
3rd defendant, i.e., the present ‘plaintiff. 
The result was that O. S. No. 306 of, 1917 


‘was dismissed with costs of defendants 


Nos. land 2 and the 3rd defendant was 
directed to bear his own costs ‘There was 
no ‘appeal from this decree either by the 
plaintiff or by the 3rd defendant. 
- The defendants state that the present 
suit is barred by res judicata by reason of 
the finding as regards {itle recorded in 
O. S. No. 306 of 1917 against the present 
plaintiff who, as I have said, was the 3rd 
‘defendant in that suit. Both the lower 
Courts have upheld the defendants’ plea. 
In considering the question whether the - 
decision in the prior suit is res judicata in 
the present suit, we have to notice that the 
finding given against the present plaintiff 
on the question of title was not necessary 
for the disposal of that suit, that it was not 
embodied in the decree and that no decree 
was passed against. the present plaintiff. 
In Ex. I, the judgment in that case, the 
District Munsif in considering the issue as 
regards title says “I am of opinion that 
this issue is really unnecessary to be decid- 
It has also to be noticed 


between co-defendants Nos. 2 and 3 in 


“O. 8. No. 306 of 1917 was not necessary to 


give appropriate relief to the plaintiff in 
that suit. In these circumstances, it seems 
to me that the question of title cannot be 
said to have been heard and finally decid- 
ed in the prior decision. I must, therefore, 
hold that the plea of res judicata cannot be 
sustained. In this connection, two decisiong 
of this Court have been brought to my 
The decision in Kelu Nambiar v. 


Chathu Nambiar (1) relied ‘on by the 


‘learned Vakil for the plaintiff is in favour 


of the view which I have indicated above, 
(1) ae vie OL, W. 8425 M. L. T. 68; 


(1924) M. W.N. 3 


_ 886 
< while the decision in Ramakrishna Naidu 
Ww. Krishnaswami Naidu (2), seems-to be 
_ -against it; Shortly stated, in the -latter 
' decision it was. held that when a Court 
.comes to a definite conclusion on the issye 
and gives a finding on that- issue, that 
issue would be res judicata even ifthe 
decree in the case is not ‘based-on the 
decision on that issue, 
- decision is not inconsistent with the decree 
or.with any other. decision which-is the 
_ basis of the decree. The decision in Rama- 
' swawi Goundan .v. Marudai Reddi (3), 
based upon the decision of the - Privy 
“ Councilin Midnapur Zemindari Company 
` Ltd, v. Naresh Narayan ‘Roy (4), seems ‘to 
be ‘against the view put forward in “Ramd- 
krishna Naidu v. Krishnaswamt Naidu- (2). 
` "The facts of the case in Ramaswami Goundan™ 
v. Marudai Reddy (3), were as follows:—In 
a prior suit instituted by the plaintiff to 


eject the defendants -from a certain: land,. 


the defendants-had.pleaded thatthey had. a 
right of permanent occupancy and that; 
therefore, they were not liable to be ejected, 
in the alternative thatin the event of their not 
‘establishing thé right of permanent: occu- 
pancy, they were at least yearly tenánts'and 
| that the tenancy had not been determined 
by a valid notice to. quit, The District 
.Munsif held that the defendants had failed 
to establish’a right to permanent occupancy 


. but dismissed the suit holding that the de- . 


-fendants had aright of yearly tenancy in 


the plaint property and ` that no. proper. 
‘the - 


. notice. to. quit “was given by 
- plaintiff. On appeal by the plaintiff, the 
District Judge without going into the ques- 

: tion of the permanent occupancy upheld the 
. dismissal of the plaintiff's suit on the ground 


that no proper notice was -given-by the plain-- 


' tiff to the -defendants. Ina subsequent sult 
brought by the -plaintif after - giving 
due notice for ejectment, it was held by 
Krishnan and Waller; JJ., that-the decision 
in the prior suit.as ‘regards the right of 


. permanent: occupancy set up-by the defend- 


-ants was-not res judicata and that it was 
. ‘open to the’ defendants to raise -the- same 
` plea in the subsequent suit.. In the ‘course 
‘of their judgment referring to the case in 


(2) 52 Ind. Cas. 34; ee NA 180; (1919). M. W. N. 7; 


~-25 M. L. T. 88; ‘36 M. L. J 
© (3) 84 Ind, Cas: 622; 46M A J. a199, 19 L. W. 377; 
- (1924) M. W.N. 241; (1924) A. L | (M) 469; 47 M. 


453. 
'{4) 64 Ind. Cas. 231; 48 O. 460; l4 L. W. 265; 30 


). : 
“M.-L. T. 279; ne AVL R. (P. 0) 241; 48 L A. 49° 
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Ramakrishna Naidu v. Krishnaswami 


Naidu. (2). and other cases quoted to them, 


the learned Judges say: “We need not. 
however, consider these cases, for we think 
thatthe matter- has been ` settled by the 
Privy Council in Midnapur Zemindari i 
Company Ltd. v. Naresh Narayan Roy (4).” 

In the'case before thé Privy Council the 
defendant pleaded a right‘ of ‘permanent 
occupancy and also that the suit brought 
against him was premature. The Trial 
Court found that he had no right of occu- 
pancy “but dismissed. the suit on the ground 
that it was premature. The plaintiff filed’an 
appeal against the dismissal and the -de- 
fendant filed a: cross-appeal challenging the 
finding on the question of permanent oc-, 
cupancy right. The High Court dismissed 
the plaintiff's appeal. holding that the suit 


“was premature and expressed the opinion 


on the’ defendant's cross-appeal that the 
right of permanent occupancy set up by 
him was not proved. Inspite of the defend- 
ant’s. cross-appeal, in asubsequent suit where 
the question of the right of occupancy was 
pleaded as res judicata between the same 
parties, their Lordships of the Privy Coun- 
cil say: “Their ‘Lordships. do not consider 
that this will found an actual plea of res 
judicata, for the defendants, having.succeed- 
ed on.the other plea; had no oceasion to go 
further as to the finding against them.” 


In my opinion, the principle of the Privy 


‘Council decision applies to the facts of this 


case and the plaintiff is not precluded from 
agitating the question of title in the present 
suit.’ As I have already pointed out, it-was 
not- necessary to ‘decide the question of © 
title in the prior suit.and it was also not, 
necessary to adjudicate on: the: question as 
regards title as between defendants Nos. 2° 
and 3in order to give appropriate relief 
to the plaintiff in that suit. The decision 
in Veeraswami Mudali v. Palaniappan (5); , 
seems. to me to be distin guishable on the 


- ground that in that casein the prior suit , 


there was an ‘order as to costs passed 
against the defendant. “In, the ag aa 
portion of his judgment Odgers, J., observes 
as follows:+—“This order as to costs against 
the defendants appears to me to -effect a 
radical distinction between’ this case and, - 


` those cited above for the respondents, and ` 
‘the costs were awarded on the ground that 


eats 


(5),84 Ind, Cas. 799; 46 M, I. J, 515; 19 L... W. 513: 
hea T. 175; (1924) M.W. N.466; (1924):A.. A R 
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the question of title had been found in 
plaintiffs favour. I, therefore, agree, that 
the matter is covered by s. 11, C. P. CO." 
_ As I am of opinion that the plaintiff's suit 
1s not barred by res judicata, I set aside 
the decrees of the lower Courts and remand 
the ‘case to the- First Court for disposal ac- 
‘cording tolaw. ”- 
| . _ In S.A. No. 235 or 1922. ` < 
_ This second appeal is connected with the 
‘previous one and raises the same question, 
on which I have just now given my deci-< 
‘sion. . The decrees here also must be set 
aside and the District Munsif will take the 
a on file and dispose of it according to 
aw. ; 
__ In both these second appeals the appel- 
lant will have his costs in this Court. The 
costs in the lower Courts will abide the 
result. The appellant will also be entitled 
to get a refund of the Court-fee in both the. 
second appeals. i 
V.N. y, Decree reversed, 
8. D. : Case remanded. 
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o PATNA HIGH COURT. 
’ First Orv ArpraL No. 246 or 1921. 
oo . August 6, 1924, 
i Present:—Sir:J wala Prasad, Kr., Acting 
| Chief Justice, and Mr. Justice 
> ese Kulwant Sahay, =~ 
CHARAN MAHTON AND oTHERS— 
DEFENDANTS— APPELLANTS 

3 . Versits í 

Kumar KAMAKHYA NARAYAN SINGH 
—PLAINTIFF— RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 116~ 
Limitation Act (IX of 1909), Sch. I, Arts. 184, Ihh-— 
Landlord and tenant—Construction of document— 
Lease—Mokarrari _istamrari, meaning of—Heirs of 
lessee claiming permanent rights—A dverse- possession— 
Payinent of rent, effect of. x 
JA mokarrari istamrari grant does not by itself 
denote that the estate granted is an estate of inherit- 
‘ance. On the other hand, it is not necessary that a 
. grant of an estate of inheritance must contain the 

words “ba farzandan” or “naslan bad naslan” or any 
similar terms, There may be other; terms, circum- 
stances or conduct of the parties showing an inten- 
tion with sufficient certainty that the.grant is to be 
“perpetual. [p. 390, cols. 1 & 2.] | 

| Section 116 of the Transfer of Property Act does 
Rot contemplate the, position of the heirs or assignees 
.of the original lessee. It contemplates the position.of 
‘the lessee hitnself after the determination of the lease, 
- and it is only in ths éase of the lessee of a property 

who remains in possession thereof after the deter- 
mination of tho lease granted to him drid the'leasor or 


t 
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“asto the nature of-the grant. 


“merely 
-after the death of the original grantees, 
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his legal representative accepts rent from the lessee 
or under-lessee or otherwise assents to the lessee 
continuing’ in possession, thatthe lease is, in the 
absence of an agreement td the contrary, renewed 
from year to year or from month to month according 
to the purposes for which ‘the property is leased. 
The heirs of the lessee do not, however, by continuing 
in possession, -acquire the status of a tenant holding 
over after the determination of the lease. [p. 390, col: 2; 


p: 391. col. 1.) 


There. can be no relationship of landlord and 
yearly tenants. between the parties to a case where 
one party is claiming a permanent right and the 
other is not willing to accept that claim and asserts 
that the other party has no right whatsoever to remain 
in possession. [p. 391, col. 2. 

Where. after the death of a lessee , under an 
istimrari mukarrari lease, his heirs -continue in pos- 
session, claiming a permanent and heritable estate 
under the lease, their possession is adverse to that of 
the lessor from the date‘of the’death of the original 
lessee, and a suit for ejectmeut must be brought by 
the lessor , within 12 years of that date. The mere 
fact that the heirs of the lessee continue to pay rent 
to the lessor is immaterial and does not in any way 
derogate. from their position of being in adverse 
possession, for the interest-claimed -by them is of a 


` limited nature, namely, that of permanent mokarrari- 


dars andthe payment ofrent under such circum- 
sange is not inconsistent with such a claim. [p. 391, 
col, 2. 

Appeal against the decision of the Sub- 
Judge, Hazaribagh, dated the 25th June 
1921. 

Messrs. K. B. Dutt :and Bankim Chandra 


` De, for the Appellants.: 


Messrs. L. N. Singh and S. M. Mullick, for 
the Respondent, f ; 


l JUDGMENT. 

Kulwant Sahay, J.—This is an àp- 
peal on behalf of the principal contesting 
defendants against the decree of the Sub- 
ordinate Judge of Hazaribagh, dated tha 
25th June 1921, whereby he decreed the 
plaintiff's suit for khas possession over 
certain villages which’ were granted to 
the ancestors of the defendants Nos. 1 to 
5 in istamrart mokarrari grant by a pre- 
decessor of the plaintiff. ` 

It appears that in the years 1864 to 1866 
Maharaja Ramnath Singh, the then proprie- 
tor of the Ramgarh Estate, granted a large 
number of ‘villages in istamrari mokar- 
rari leases to’ several persoris, In coursa 
of time when the original grantees began 
to die, a question arose between the an- 
cestors of the plaintiff, who is the present 
owner of the Ramgarh Estate, and the heira 
or assignees of .the original mukarraridars 
The plaint- 
iff's ancestors alleged that the grants were 
life-tenures and were resumabla 


whereas the heirs or the assigvees of the 
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grantees alleged that the grants were per- 
manent, heritable and transferable grants 
and the plaintiff's ancestors had no right 
of resumption. Some test cases ‘were in- 
stituted and the controversy between the 
parties was finally set at rest bya deci- 
sion of the Calcutta High Court in the 
case of Ram Narayan Singh v. Chota Nag- 
pur Banking Association (1), wherein it was 
held that the grants did not -create an 
estate of inheritance and were not pêr- 
‘manent and heritable grants but merely 
life-tenures and the plaintiff's” ancestors 
had the right of resumption.. Thereafter a 
large number of suits were instituted by 
the Ramgarh Estate against the heirs or 
assignees of the original mokarraridars 
for resumption of the grants and several 
of them have come up to this Court in 
appeal. The present suit is one of those 
resumption suits, In the present case the 
plaintiff's case as made in the plaint was 
that three villages Lemoia, Sindurway and 
Banderohua were granted under a mukar- 
rari istamrari lease by Maharaja Ramnath 
Singh, the then owner of the Ramgarh 
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‘defendants did not surrender possession, 
the plaintiffinstituted the present suit and 
prayed for adecree for khas possession and 


mesne profits. The suit was instituted on 
Ast April 1920. : : ` 


Two sets of written statements were filed. . 
One set was filed by the defendants Nos. 
1 to 3, 11 to 16 and 19. to` 22, and another - 
set by the defendants Nos. 6 to 9. De- 
fendants Nos. 1 to 3 and defendant No. 4, 
who died during’ the pendency of the suit 
and in whose place the defendant No. 5 
was substituted, are the heirs of the original ` 
grantees, Defendants Nos. 11 to 16 and 19.. 
to 22 claim a dar-mokarrari interest under 
the defendants Nos. 1 to 3 to the extent of 
8-annas share in Banderohua and 6-annas 
in Lemoia. Their defence was that the 
village in dispute formed’ a permanent, 
heritable and ,transferable interest of the 


- original grantees, and-that after their death. 


Estate, to two persons Tulshi Mahto and - 


Lachman Mahton, under a puita dated 
Chait Sudi 9th, 1922; Sambat (13th, April 
1865), that both the original grantees were 
“dead and the plaintiff's right to re-enter 
accrued on the death of the last surviving 
grantee, that the defendants Nos. 1 to 37, 
“who were heirs or assignees ofthe origi- 
nal grantees or either of them-or of their 
heirs, continued in possession with the 
assent of the landlords -as tenants . from 
‘year to year, but that at the time of the 
“preparation of the’ Record of Rights they 
falsely asserted a title of permanent istam- 
rari mokarraridars and in the settlement 
papers they were recorded as such. There- 
upon notices to quit were issued on behalf 


of the plaintiffupdn the persons in posses- 


‘gion in September 1915, asking them to 
` quit at the expiration of the Sambat 
year 1972. Similar notices were again 
issued in September 1917, requiring the 
persons in possession to quit at the ex- 
‘piration of. the Sambat year 1974. As 
-doubts were entertained as to the due ser- 
vice of these notices another set of notices 
were issued on the lst of September, 1919, 
‘asking the defendants or their predecessors- 
in-interest to quit possession at the expira- 
tion of the Sambat year 1976, but as the 


(1) 36 Ind. Cas, 321; 43 0. 332, 


the heirs and assignees have been in pos- 
sessiOn as permanent mokarraridars and 
dar-mokarraridars, thatafter the death of 
the original mokarraridars the defendants 
did not take any yearly. settlement as ten- - 
anis from the plaintiff or his:ancestor; “that 
in the Sambat year 1958, after the decisions of 
one of the test cases brought by the Estate 
against one Narsingh Dyal Sahu v. Ram 
Narain Singh (2), the defendant No. 2 Narhu 


“Mahto went to the grandfather of the present . 


plaintiff and asked him to grant receipt in - 
his own name and in the name of the 
other heirs, but the said Raja having de- 
clined to grant such receipts, the defend- 
ants stopped paying the rent, and have - 
since been in possession without payment 
of rent and adversely to the plaintiff and 
his ancestors and that, therefore, the suit 
is barred by limitation. The defendanis 
Nos. 6 to 9 set up an ancestral khairat 
lakheraj title in respect of 4°81 acres of 
land in Mouza Lemoia under a grant from 
the ancestors of the present plaintiff. They 
denied their liability to pay any rent or 
to give up possession on the death of the 
original mokarraridar. Various issues 
were raised in the Court below and the 
learned Subordinate Judge found all the 
issues against the defendants other than 
the defendants Nos. 6 to 9 and made a 
decree for khas possession and mesne 
profits against them. As regards defend- 
ants Nos. 6 to 9 the learned Suhbordi- 
nate Judge found that they were in pog- 


(2) 30 0. 883. 
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sion of 4°81 acres in Lemoia under a lakhe- 
raj grant from the ancestors of the plaint- 
iff and that they could not be ejected and 
he accordingly dismissed the suit against 
them, 

The principal defendants haye, come up 
in appeal to this Court and the principal 
point argued in their behalf is the ques- 
‘tion of limitation and adverse possession. 

.In the plaint the plaintiff alleged that 
` the mokarrari grant was made by Raja 
Ramnath Singh, but at the trial the evi- 
dence given was that these village along 
with other villages were held under a 
khorposh grant by Rani Hiranath Kumri, 


who was the wife of Raja Ramnath Singh, ` 


the theñ proprietor of the Ramgarh Estate, 
and that the mokarrari lease in question 
was granted by Rani Hiranath Kumri 
with the consent of Raja Ramnath Singh. 
The ‘fact, however, that the mokarrari 
grant was made by Rani Hiranath Kumri 
will not effect the decision of the case as 
the parties have accepted the position as 
if the grant had been made by Raja Ram- 
nath Singh himself, 

‘It has not been contended before us that 
the mokarrari grant created a permanent 
and heritable interest in the grantees. 
The finding of the learned Subordinate 
Judge on the Issue No. 1 as to what was 
the nature: of the tenure in suit and 
whether it was only a life-estate has not 
been challenged before us. The learned 
Subordinate Judge has found that having 


regard to the decision of-the Calcutta High : 


‘Court inthe case of Ram Narayan Singh 
v. Chota Nagpur Banking dssociation’ (1), 
there can be no question that the interest 
created under the istamrari mokarrari 
deed was a mere life-estate and not 
a permanent and heritable tenure. The 
mokarrari deed in the present case is in the 
same terms as the deed in the. case 
of Ram Narayan Singh v. Chota Nagpur 
Banking Association (1) 
above; and the learned Counsel for 
the appellant has accepted position in 
this appeal that the estate created under 
the deed was a mere life-estate-in favour 
of the grantees. It has been contended 
before us that Lachman Mahton, one of 
the grantees died in the year 1923, Sambat 
(1866) and Tulshi Mahton the surviving 


grantee died in the year 1940 Sambat (1883) - 


and that, therefore, the right of the plaint- 
jf to. resume accrued, upon his own allega- 
ions, on the death ‘of the last surviving , 
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grantee in the year 1940 Sambat, and that 
since then the defendants have been in 
adverse . possession and ‘the plaintiff's claim 
is barred by the Statute of Limitation; on 
the other hand, it has been argued on be- 
half of the plaintiff that after the death 
of the- last surviving: grantee the status 
of the heirs and assignees who continued 
in possession became one of tenants by 
sufferance but that, as the landlord gave 
his assent to the continuance of the tenancy 
by receipt of rent, the tenancy was con- 
verted into one from year to-year and 
that the plaintiff's right to recover direct 
possession accrued’only on the determina- 
tion of this yearly tenancy by the notice to 
quit which was given for the last time on 
the Ist of September, 1919, and that the 
suit having been brought on the lst of. 
April,. 1920, the claim was not barred by 
limitation. 


In order to KA AN of these 
two contentions is correct, it is necessary . 
to see what was the legal position of the 
heirs of the original grantees after the 
‘death of the last surviving grantee, The 
learned Subordinate Judge has held that 
they were tenants by sufferance or tenants 
from year to year after the determination 
of the lease on the death of the last sur- 
viving ‘grantee. He says that taking it 
for granted that they, the heirs, were in 
the beginning mere tenants by sufferance 
the question for consideration is whether 
they continued’ to remain all along in pos- 
session as tenants by sufferance. He re- 
férs to the decision ‘of the Calcutta High 
Court in {the case of Ram Chandra Singh 
v; Bhikhambar Singh (3) that a tenancy by 
sufferance would not by itself make 
the position of the holder rightful 50 as 
to prevent limitation from running but 
he says that if the landlord does anything 
to indicate his assent to thé continuation 
of the tenancy that would itself be 
sufficient -to convert the tenancy by suffer- 
ance into a tenancy from year to year. He 
then finds that such assent of the landlord’ 
was given in the present case. He infers 
assent from the fact that the heirs used to 
get marfatdari receipts fromthe Raja for 
rents paid in respect of “the disputed 
villages up to the year 1951 or 1952 Sambat. 
He is of opinion that the marfatdari re- 
ceipts amounted to a tacit assent on the 
part of the landlord to the continuance of 


(3) 6 Ind. Cas. 339; 37 0, 674, 


$90. 


the tenancy, 
that the status of the defendants Nos. 1 
to 5 was by reason of the acceptance of-rent 
and grant of marfatdari- receipts convert- 
ed into that of tenancy from year to year. 
Having found thatthe defendants became 
yearly” tenants on account of the assent of 
the landlord, he.proceeded to enquire 
when that yearly tenancy was determined, 
and he held that this tenancy was deter- 
mined by service of the notice to quitin 
the year: 1919 and not before that, and 
that. the. present suit being brought with- 
in 12 years from that date, no ‘question 
of limitation arose. f : 

: Now, having regard the circumstances 
of .the case I am of opinion that the 
learned Subordinate Judge has miscon- 
` ceived the legal position of the parties. 
In order to determine the status of the de- 
fendants in the present case one has to 
keep in mind the previous ‘history of the 
litigation. As was pointed out in the case 
of Ram ` Narayan Singh v. Chota Nagpur 
Banking Association (1), especially ‘in the 
judgment of Woodroffe, J., there has been a 
gank of litigation ‘goingon between the 
Ramgarh Estate and the heirs or assignees 
of the grantees under the large number of 
mokarrari grants created by the Raja in the 
year 1864-1865; there were more than 600 
‘such grants created then. One of the earliest 
attempts made by the Raja to take posses- 
sion of the’ property granted under one of 
these mokarrari grants was.in the year 
1875 when Raja Ram Narayan Singh 
brought a suit for resumption against Amir 
Khan, This suit was dismissed on the 
ground that the interest created by the 
grant was a heritable interest and not a 
~ mere, life-estate. ‘The decision of the Sub- 
ordinate Judge in that case was upheld by 
the High. Court in 1877. There were var- 
ious other cases in which sometimes the 
. Court held that the estate created by the 
mokarrart istamrari grants was a life-estate 
and sometimes that such estate was a per- 
manent and. heritable estate. In 1885 
the’ Judicial Committee of the Privy. 
Council reviewed all the previous decisions 
and held that @ mokarrari istamrari grant 
did not by itself denote that the estate 
granted was an estate of inheritance. It 
was, however, observed that it could 
not "be said that such” an estate could 
not be. granted unless the words ba 
jfarzandan or naslan bad naslan or similar 
terms were used. . There. may be other 
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terms, circumstances or conduct of parties 
showing the intention with sufficient cer- 
tainty that the grant was to be perpetual 
[see Tulshi Pershad Singh v. Ramnarain 
Singh (4).] There were other cases relating 
tosimilar grants after the decision of the 
Privy Council which it is not necessary to 
state in detail here. It is sufficient-to men- 
tion that in the case of Narsingh Dyal 
Sahu v. Ram Narayan Singh (2) referred to . 
above, it was held that the lease in the same 
terms as:those in the present suit granted by. 
Raja Ramnath Singh did not convey a per- 
petual and hereditary grant. Now, this deci- 
sion of the High Court in the case of Nar-. 
singh Dyal Sahu v. Ram Narain Singh (2) 
was given in 1903. The original lessees inthe 
presentcase had died before this date and - 
suits were being brought or were in contemp- 
lation by the Raja at the time of the death of 
the grantees in the present case to contest 
the nature of-the grant. The Ramgarh 
Estate consistently and uniformly held out 
that the estate granted-under the istamrari ` 
mokarrari deeds was only a life-estate to 
enure during the life-timeof the grantees, ` 
The heirs of the grantees equally consistent- 
ly insisted that the grants were permanent 
and heritable grants. In this state of things 
the last surviving grantee in the present 
case died and his heirs, the defendants 
in the present case, continued in pos- 
session, The question as to what was the 
status of the heirs after the death of the. 
original -grantee was not finally deter- 
mined and was still a subject of contro- 
versy. It has been contended on be- 
half of the plaintiff, and the contention has | 
been accepted by the Subordinate Judge, 
that the position of the heirs was the same 
as that of a lessee holding over after the 
determination of alease under the provi- 
sions of s. 116 of the Transfer of Property 
Act. This is an untenable position. Section 


-116 does not contemplate .the position of- 


the heirs or assignees of the original lessee. 
It contemplates the position of the lessee 
himself after the determination of the lease 
and itis only in the case of the lessee of 
a property who remains in possession there- 
of after the determination of the lease 
granted to himand the lessor or his legal 
representative accepts rent from the lessee 
or under lessee or otherwise assents to his, 

namely, the lessees’ continuing in possession 
that the lease is, in the absence of an agree- 


(4) 12 ©. 117; 12 I. A. 205; 4 Sar. P. O. J. G46; 9 Ind, : 
Jur. 433; 6 Ind. Dec. (N. 9) 80 (P. C.). 
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ment to the contrary, renewed from year‘to 
year or from month to month according to. 
the purposes for which the property is leased. 
Section 116 does not contemplate holding 
over by the heirs of the original lessee and, 
therefore, the heirs did not by continuingin 
possession acquire the status of a tenant 
holding over on the determination .of the 
lease.. “The learned Subordinate Judge 
treats<-the position of the heirs as if it was 
the same ‘as that of the lessee’s continuing 
in possession. after the determination of the 
lease and-that, therefore, after the determina- 
tion of-such lease the heirs became ten- 
ants by sufferance and that such tenancy by 
sufferance could be converted into a tenancy 
from year to year by assent of the landlord. 
The position in the present case is that 
after the death of the original grantee under 
the mokarrart grant the heirs i in possession’ 
were in possession without any right what- 
soever, for the interest created by ‘the grant 
became extinct-on the death of the last ` 
surviving grantee and their possession ‘was 
that of trespassers and it was adversely to ` 
the landlord. 

Reliance has been placed upon the fact 
that the defendants admit that after ‘the 
deith of the original grantee they con- 


tinued to pay .rent to the landlord and the- 


landlord granted marfaidari receipts to 
` them. Now, such payment of rent by the 
defendants was in no way inconsistent with 
their claim of adverse possession. What 
‘ they were claiming was the status of per- 
manent mokarrartdars. As such perma- 


nent. mokarraridars they were liable to pay’ 


rent and payment ofrent under such cir- 
cumstances would notin any way derogate 


from. their position of being in adverse. 


possession. The adverse possession claim- 
ed by the defendants was of a limited 
nature. The possession was not adverse’ to 
the proprietors absolutely, That adverse 
possession of limited nature- can be claim- 
ed by a person in possession, is recognized 
in a number of decided’ cases ‘and 
` iş settled by authorities. .It is, therefore, 
evident that.the fact- of the payment 
-of rent by the defendants ‘would not in 
any way affect their position’ of being in 
possession adversely to the landlord. 

Then the fact of the grant of the marfat- 
däri receipts by the landlord is relied upon. 

. These marfatdari receipts, as has been 
stated by the Subordinate Judge, 
. are receipts granted by the landlord in the 
name of the original tenants but stating. 


N `“ 
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that the rents had been received through 
` the defendants. The landlord by accepting 
the rent and granting these marfatdari 
receipts did not give his assent to the 
holding over by the defendants as yearly 
tenants. There can be no relationship of 
landlord and yearly tenants between the 
_parties in the present case, bacause one 
party was claiming a permanent right and 
the-other was not willing to .accept that 
claim and asserting that the other party had 
no right whatsoever to remain in possession, 
Therefore there is no question of holding 
over or of the. defendants being tenants by 
sufferance after the death of the original 
grantee, and of such tenancy by sufferance 
being converted into tenancy from year to 
year by assent of the landlord. The position 
merely is that of a person in possession. 
adversely to the landlord. claiming an 
adverse interest of a limited nature, namely, 
that of a permanent tenure-holder. I am, 
therefore, of opinion that the learned Sub- 
ordinate Judge was wrong in holding that 
the question of limitation did not arisein the 
present case. If the position ef the defend- 
ants was that of persons jn adverse, posses- 
sion, the claim of. the plaintiff to- recover 
possession would be barred: after 12 years 
under Art. 144 of the Limitation, Act.. The 
fact that the defendants were elaiming 
title of adverse possession is clearly alleged - 
in the written-statement. Evidence of.open: 
assertion of adverse possession to the know- 
ledge ofthe landlord is given in the present 
case. . The fact that afterthe decision in the. 
case of Narsingh DyalSahu v. Ram Narayan 
Singh (2) stdted.above, wherein it was held 
that the mokarrari grant created only a life- 
estate, the defendants went to the Raja at 
Padma and demanded receipts in their own 
names, andon refusal of such receipts being 
granted.stopped payment of rent, is clearly 
an assertionof adverse possession ofa limited 
nature: Rents had so long been paid by the 
defendands in the hope that their right as 
permanenttenure-holders would be declared 
or recognized, but once the decision was 
given by the Court in the case of Narsingh 
Dyal Singh v. Ram Narayan Singh (2) the 
tenants wanted a definite acceptance by the 
landlord in the shape of grant of receipts in 
theirown names and not marfatdarireceipts, 
and this having been refused they-declined 
to pay rent. There can be no doubt that this 
was a clear assertion of an advérse title. 
Then again there is evidence that after the 
defendants stopped payment: oe ‘rent the 
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Raja made attempts to take direct’ posses- 
sion of the villages and to make direct 
collection of rent from the raiyats and, 
indeed, he succeeded in collecting some 
rent from some of the tenants in one of the 
villages. The defendants, however, resisted 
the claim of the Raja and prevented him 
from taking direct possession-of the villages. 
This is another clear assertion of adverse 
possession. Now, the right of the Raja to 
take direct-possession accrued on the death 
of the last surviving grantee. His right to 
bring an action in ejectment against the 
defendants was extinguished after the 


lapse ‘of 12 years from the death of-the 


orginal - grantee. The suit having been 
brought more than 12 years after such date 
is clearly barred by limitation. The learned 
Subordinate Judge is of opinion that the 
evidence adduced in the case is not suffici- 
ent to prove an assertion of adverse interest. 
Iam unable to agree with him and I am of 
opinion that the evidence is sufficient to 
prove such assertion. 

The question raised in this appeal is 
similar to that raised in the case of Ram 
Rachhya Singh v. Kumar Kamakhya Narain 
Singh (5) which was an appeal by the 
assignees from another mukarraridar under 
a similar istamrari mokarrari grant 
against the present plaintiff, and I agree 


with the decision of my Lord the Acting ` 


` Chief Justice in that case. 4 
Iam, therefore, of opinion that the deci- 
sion. of the learned Subordinate Judge in so 
far as he decrees the plaintiff's suit for 
possession against the. defendants other 
than the defendants Nos. 6 to 9 must be set 
_ aside, and the plaintiff's suit dismissed 
an toto, 
.The-appeal, therefore, must be allowed 
with costs here and in the Court below. 
Jwala Prasad, Actg. C. J.—I agree. 


Z. K. - Appeal allowed. 
+ (5) 84.Ind. Cas. 586. 6 P. L. T.12; (8924) Pat. 313; 
(1925) A. I. R. (Pat.) 216. 





ALLAHABAD HIGH COURT. 
BeconD Civit APPEAL No.-985 or 1922. 
ee January 16, 1924, 
* Present:—Mr Justice Mukerji, 
NEMA SINGH-—APPELLANT 
versus 
Musammat KULSUM-UN-NISSA— 
RESPONDENT. P 
Landlord and tenant—Arrears of rent, suit to recover 
o—"Ragqam sawai", claim yor, whether recoverable— 


NÉMA SINGH v. KULSUM-UN-NISSA. 


(861. 0. 1995) 


Jurisdiction of Civil and Revenue Courts—Objection to 
jurisdiction not taken in Trial Court—Appeal to 
District Judge--Objection, whether can be taken in ` 
second, appeal: . 

Where a certain amount described as “ragam sawai” 
is recorded inthe s2ttlemertit papers as payable by 
the tenant to the landlord, the amount may be recover- 
ed by the landlord in a suit for arrears of rent. [p. 
392, col. 2.) 

Ina suit for arrears of rent acertain amount was 
claimed as “ragam sawai” in ‘addition’ to the arrears. 
The suit was filed in the Revenue Court and the 
defendant did not object tothe jurisdiction of the 
Court to decide the suit. The Court of first instance 
dismissed the suit with respect to the “raqam sawat” 
but the District Judge, on appeal, decreed this por- 
tion of the claim also. In second appeal an objection 
was taken that the claim for recovery ofthe “ragam 
sawai” could not be maintained in the Revenue 
Court : 

Held, that the question of jurisdiction not having 
besn,-raised in the Court of first instance and an 
appeal against the decree ofthe Trial Court having 
been taken to the Court of the District Judge, who - 
was the Appellate Court for both Civil and Revenue 
Courts, the question of jurisdiction could not be raised 
in second appeal. [p. 392, col. 2.] . f 

Appeal against a decree of the’ District . 
Judge, Bulandshahr, dated the 30th March 


1922. 


JUDGMENT.—Therespondentbrought 
a suit for recovery of arrears of rent and 
included in it a small item which was 
described as “raqam sawai.” It was a claim 
for Rs. 2-2-3 said to be due on account of 
‘weighment fee and bhusa. The Court of 
firstinstance dismissed the suit with respeet 
to this ‘ragam sawai’, but the learned Judge 


_on appeal decreed this portion of the claim. 


It has been contended that this ‘ragam 
sawat’ isin the nature of acess and could 
not be recoverable, without having been 
recorded by the Record Officer. But the 
lower Court finds, and I also find from the 
evidence of the patwari, that a certain 
amount of money was recorded as payable 
as ragam sawai’ by the tenants, at the 
last settlement. This disposes of the con- 
tention of the appellant on this point, It. 
was-next urged that aclaim for a cess could 
not be maintained in the Revenue : Court, 
But the question of jurisdiction does not 
appear to have been raised in the Courts 
of first. instance: At any rate when there 
was an appeal to the learned District Judge 
who was the Appellate Court for both the 
Civil and Revenue Courts no question 
of jurisdiction could be raised in that 
Court. 5 

The decree of the Court below was right 
and the appeal is dismissed with costs, 


g E. Appea) dismissed, 
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BOMBAY HIGH COURT. . 
Civin Revision APPLICATION No. 835 
~ OF 1922. > 
April 5, 1923. ` 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 
Tas BOMBAY BARODA CENTRAL 


INDIA RAILWAY COMPANY—APPLIOANTS . 


Ki versus G - 
SUKHADIA SHANKARALAL JAG- 
JIWANDAS—Oprosite PARTY. 
Railways Act (IX of 1890), s. 76--Goodş consigned 
under Risk Note—Short delivery—Damages, suit for— 
Plaintiff what must prove. 
Section 76 of the Raiiways Act does not apply toa 


“ease where goods are consigned to a Railway Company 


under a Risk Note, and in order to recover damages 


for short delivery, the consignor must prove not only . 


that there has been a loss of one or more complete 
packages but that.the loss was due to the wilful 
neglect of the Railway Company or its servants. 


Civil revision from a decree of the First 
Class Sub-Judge, Nadiad, in Small Cause 


-Buit No. 174 of 1922. - ` 


Messrs. Campbell and Crawford Bayley & 
Co., for the Applicants. . 

Mr. M. K. Desai, for the Opposite Party. 

JUDGMENT.—The plaintif sued to 
recover the price of goods short delivered 
by: the defendant Company. 
was decreed by the First Class Subordinate 


- Judge inthe Small Cause Court, Suit No. 


174 of 1922, at Nadiad. The plaintiff had 


signed.a Risk Note in the usual form, and 


he has not even proved that there had been 
a loss of one or more complete packages 


out of the consignment of 63 bags of - 
sugar, 


That would be sufficient to dispose 
of the suit. But beyond that, even sup- 
posing one or more .complete packages 
had been missing and not delivered, still the 
plaintiff would have toshow that the loss was 
due to the wilful neglect of the Railway 
Company or its servants. But the Judge 
has completely misunderstood the nature of 


` the case, as he said that thé burden was 
on-the defendant to show how the loss” 


had arisen or could have arisen. ‘The con- 
tract between the parties is contained in 
Risk Note and s. 76 of the Indian Railways 
Act has no application. ; 

The Rule, therefore, must be made abso- 
lute and the plaintiff's suit must be dismiss- 


ed with costs throughout. ; 


K. 8. D. Rule made absolute. 


The claim` 


. “shipment, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Civit Serr No. 587 oF 1924, 

l September 19, 1924. 
Present:—Mr. Rupchand Bilaram, A. J. C. 
Fiem of R. B. BRIJLAL-JAGANNATH 

— PLAINTIFFS 
` .  VeETSuUS 
Firm or ALLAH DITTA-MAHBOOB 


ILLAHI—Derenpants. 

Civil Procedure Code (Act V of 1908), O. II, r. 2— 
Arbitration proceedings, whether suit—One submission 
and more references to arbitration, validity of. 

An award though enforceable as a decree under 
the Arbitration Act is not a decree and the pro- 
ceedings to file an award or te enforce it are not 
asuitand asthe provisions of O. II,r.2, OC. P.O, 
apply to suit only, there can be as many references te 
arbitration under one and the same submission clause 
as there are disputes. 

Bal Mukund Ruia v. Gopiram Bhotica, 60 Ind. Cas, 
195; 24 C. W. N. 775, relied on. * 


Paes Suganlal H. Josswani, for the Plaint- 


s. 
Mr. E. V. Castollino, for the Defendants. 


JUDGMENT.—In this suit the plaint- 
iffs claim a sum of Rs. 2,692-2-6 as due 
to them in respect of equal quantities of 
sugar of January, February and March 
1924 shipments purchased and sold by them. 
The claim has been disputed on certain 
technical grounds. The farts are not much 
in dispute. On the Ist of December 1993 
-the defendans agreed to sell to the plaint- 
iis 50 tons of January 1924 shipment, 50 
tons of February 1924 shipment and 50 
tons of March 1924shipment at the rate of 
Rs. 25-8-0 per cwt. On the 2nd of February 
1924 the defendants purchased from the 
plaintiffs 50 tons of January shipment at 
the rate of Rs. 26-3-0. On the 15th Feb- 
ruary 1924 the defendants purchased 25 
tons of February shipment at the rate of 
Rs, 27-11-0 per cwt. On 2lst February 
-1924 they again purchased from the plaint- 
iffs 15 tonsof February shipment and 15 
tons of March shipment at the rate of 
Rs. 27-6 0, The result of these transactions 
was that in respect of the equal quantities 
of 50 tons of January shipment sold and 
purchased and 40 tons of February and 
March each sold and purchased the plain- 
tiffs became entitled to the sum now claimed 
by them, Under the first contract, therefore, 
the defendants had to deliver 10 tons of 
February shipment and 10 tons of March 
The defendants delivered 10 
tons of February shipment but there was 


> a dispute as to the non-delivery of the 


March shipment. All these contracts were 
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negotiated through brokers and were con- 
cluded ‘by acceptance notices being sent 
which are “in the following form. - 
Acceptance letter. 
Mian Allahditta Mahbub Illahi, 
i < f Karachi D/ 
To, . 


Messrs. Brijlal Jagan Nath, Karachi. 
Dear Sirs, | 
We beg to confirm the following contract 
subject to usual. terms and conditions of 
the Sugar Contract of the Importing firm. 
Our contract book No.: 


Sellers 

Buyers 

Quantity ` 
Quality 

Rate at per cwt. 
Say Rs per cwt. 
shipment , | 
Through ` Broker. 


Please note and oblige. : 

Any dispute arising from the above con- 
tract shall be settled by arbitration, 

Yours faithfully, i 
i. e. Allahditta Mahbub Illahi. 

These acceptance notices provide for sub- 
mission to arbitration ofany dispute aris- 
ing between the parties. As there was a 
dispute between the parties with regard 
to 10 tons of March shipment, the plaintiffs 
called upon the defendants to go to arbitra- 
tion., The defendants, however, failed to 
respond to their notice, and’-the plaintiffs 
thereupon appointed Mr. Clayton as the 
sole arbitrator to decide the disputes relat- 
ing to the 10 tons of March shipment.’. This 
resulted in an award which has been filed 
by the arbitrator in this Court under the 
provisions of the Indian Arbitration Act 
as J. Mis. No. 232 of 1924 under which the 
plaintiffs have been held entitled to recover 
a sum of Rs. 350 as damges for non- 
, delivery of 10 tons of March shipment. 
The main defence raised in the present 


suit is that as the plaintiffs omitted to claim’ 


‘the sum before the arbitrator they are bar- 


red under O. II, r. 2,C. P. C. from bringing 


a subsequent -suit for its recovery. In the 
first place it # to be remembered that at 
the time of the submission to arbitration 
the only dispute between the parties then 
raised was in respect of the non-delivery of 
10 tons of March shipment and this the 
plaintiffs sought to refer under the sub- 
mission clause. The plaintiffs could not 
ask the arbitrator to include in his award. 
the sum now in dispute; lf the arbitrator 


any sum in the first suit, 


had included this sum in his award it would 
have been attacked as being. outside the 
scope of his authority. I am aware that 
according to the rulings of this Courta mere 
failure or refusal to pay on demand any 


“amount admitted to be due may be a dis- 


pute. But in the present case there is no 
allegation that the -plaintiffs had made a. 
demand on the defendants to pay the sum 
of Rs, 2,692-2-6 before they went to arbitra- 
tion and, therefore, it cannot be said that 
there was a dispute with regard to. this-item 
which the plaintifis were bound to refer. 


The submission clause provides that any 


dispute arising from the above contract 
would be referred to arbitration, and it is- 
open tothe construction that there can be 
more than one award in respect of the same 
contract, if different disputes arise at differ- 
ent times and the submission of any one 
dispute which may have arisen at any one 
time cannot, therefore, be pleaded as a bar- 
even to a reference of any subsequent dis- 
pute to arbitration under this clause. As 
the plaintiffs had no cause of action at the 
date of the first reference to submit also 
the claim in suit to arbitration there was 
no Omission on their part to include it in 
the reference. In the second place O. II, 
r. 2, ©. P. ©., refers to suits and bars the 
second suit in respect of a claim omitted 


“or intentionally relinquished in the first suit. 


In the present case thereis no ffirst suit, 
and, therefore, there is no omission to claim 
An award though’ 
enforceable as a decree under the Indian: 
Arbitration Act is not a decree and the- 
proceedings to file an award or to enforce 
it are not a suit. No authorities have been. 
cited by the learned Pleader for the defend- 
ants to show that the principles under- 
lying O. II, r.2, ©. P. C., have been ap- 
plied to an award passed on a reference of 
a specific dispute arising out of a contract 


-as barring the right to enforce other claims 


arising out of the same contract. On the 
contrary in Bal Mukund Ruia v. Gopiram 
Bhotica (1), Rankin, J., declined to stretch 
the principles of bar by a suit to arbitration 
cases and observed as follows:—“Order II, 
r,2, C. P. CO. isa special provision doubtless 
of the completest wisdom, but unknown 
to the Common Law, one, moreover, which 
attaches an-indiscriminate and indeed in- 
éalculable penalty to a condition difficult 
to define. There is, I think, a cardinal 


(1) 60 Ind, Cas, 195; 24 C. W, N. 775, 


a 


(86 I. O; 1925]. - 
error involved in any attempt to appeal 


even to the principle-on which the Rule is. 
, founded, for the jurisdiction of the arbi- 


trator depends not upon the existence of a 
claim or the acerual‘of a cause of action 
but upon the:existence of a dispute.” There 
is another answer to this plea, Hach con- 
tract was a separate transaction and gave 
the plaintiffs a right to enforce each cont- 
ract separately if he so desired. In the 
present case the plaintiffs are in effect 
suing not on the first. contract of Ist De- 
cember 1923 but the three subsequent 
eontracts made by them for sale of sugar. 
Under those three’ subsequent contracts 
they were entitled to deliver sugar and 
receive the value of it from the defendants. 
As, however, they were also under an obli- 
gation to receive delivery of an equal 
quantity ofsugar from the defendants and 
to pay for it, they. were by the custom of 
trade relieved of their obligation of either 
giving or receiving. delivery of such quan- 
tities of sugar which were deemed to-have 
been duly delivered and received. They 
were entitled to” recover the full price of 
the sugar they had technically délivered 


though not physically delivered, and they . 


were within their rights to give credit or 


to set, off against the amount due to them’ 


any amount which they had to pay, 
with the result that the net amount.which 
was due on these three subsequent con- 


- tracts is Rs. 2,692-2-6. They are, therefore, 


. different shipment of the same month and- 


not suing on the first contract nor are they 


splitting up the first contract. No agree- 
ment has been alleged or proved that all 
the accounts in respect of the four contracts 


were to be settled together ‘or at the same. 


time: The main objection, therefore, fails. 
‘Inthe view I have taken of this case, it 
is not necessary. to allow any time to the 
plaintiffs to amend their- pleadings by an 
ayerment that aceording to the custom-of 
the trade a contract for sale of 50 tons of 
sugar of a particular shipment is not a 


single contract requiring all the 50 tons. to - 


be delivered in one lot but is in effect a 
number of contracts each of 5 .tons of the 
same, shipment, that it is within the power 
of the seller to' deliver 5 tons from each 


that it was, therefore, open to them to treat 


the first contract of 50 tons as five different - 


contracts of 10 tons each. i 


‘My findings, therefore, on the issues raised 
in the case are as follows: - 
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1. Are`the contracts. in suit eross-con- 
tracts? : 

The contracts were not cross-contracts 
but the effect of these different contracts 
was that the plaintiffs were ‘discharged 
from their obligation to take delivery of 50 
tons of January shipment and 40 tons each 
of February and March: shipments. 

2. Is the suit bad fon the reason stated 
in para..5 of written statement? 

The suit is not bad for the reason stated 
in para 5 of written statement. . 

3. What amount is due by the defendants 
to the plaintiffs ? 

The plaintiffs are entitled to the amount 
claimed in suit. s | ANG 

4. General. f 

Therewill, therefore, be a decree in favour 
of the plaintiffs for Rs. 2,692-2-6 with in- 
terest thereon at 6 per cent. per annum from 
date ofsuit to payment and tosts. 

P. B. A. ‘Suit decreed, 


r ————__+ 


‘LAHORE HIGH. COURT, 
Cıvıl Revision No. 872 or 1922, 
: Juné 2, 1923, | 
Present:—Mr. Justice Campbell. 
R. NARAYANASWAMI IYER— 
DEFENDANT— PETITIONER 
versus 
--§. D. CHOWDHURI AND ANOTHER— 
PLAINTIFF AND DEFENDANTS— ` 
RESPONDENTS. > 
Civil Procedure Code (Act V of 1908), ss. 20 (b), 115 


.— Suit against two defendants—Defendant, one, outside 


jurisdiction—Leave to sue—Hvidence, absence of— 
Revision—Interference by High Court 

The High Court’ will, in the exercise of its revi- 
sional powers, interfere in exceptional cases with 
interlocutory orders on the question of the place of 
trial, where in its opinion a failure to do so would 
result in irremediable damage. [p. 396, col. 2.) - 

A suit to recover damages for infringement of 
copyright was instituted at Lahore against two 
defendants, the principal defendant being a resident 
of Madras and the second defendant, who was describ- 
ed asthe agent, of the principal defendant, being a 
resident of Lahore. Leave to sue the principal defend- 
ant at Lahore was granted under s. 20 (b) of the C. 
P. ©. onthe ground that the second defendant was. 
the agent ofthe first defendant. Defendants were 
not, however, given any opportunity to adduce evi- 
dence to show that the relationship of principal and 
agent did riot subsist between them. On revision: 

Held, (1) that the lower Court had acted with 
material irregularity in the.exercise of its jurisdiction 
in basing its order on a question of fact with regard to 
which the parties were not allowed to give any evi- 
dence; [p 396, col. 1] . 
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@) that if the order were allowed to stand, irrepar- 
able damage would be done to the defendants, and 
that, therefore, the order must be set aside under 
s. 115 of the c. P. ©. [p. 396, col. 2.] 

Jivil reyision from an order of the District 
Judge, Lahore, dated the 18th October 
1922. 

Bakhshi Tek Chand and Mr. J agan Nath 
for the Petitioner. 

Chowdhuri Zuffarulla “Khan and Mr. 
Kedar Nath Chopra, for the Respondents. ` 


.JUDGMENT.—Thisis acopyright suit 
by S.D. Chaudhri, -Vakil Lahore, against, 
(1) R. Narayanaswami Iyer, Vakil, Madras, 
and (2) Mohan Lal, Punjab Law Book Depét, 
Lahore, 

‘The plaint alleged a cause of action 
against the second ‘defendant in his - : capa- 
city of ageut of the first defendant for 
selling, offering for sale or hire by way of 
trade, and distributing in Lahore for the 
purposes of trade the alleged infringing 
publications, 

_ On the 18th April 1922, the plaintiff ap- 
plied to the Court for permission under s. 
20 (b), ©. P, C. to sue the first defendant 
at. Lahore. The prayer was granted ex 
parte. 

The written statements of the defendants 
were taken on 17th June 1922. Both denied 
that the second defendant was the agent 
of the first defendant and the first defen- 


dant asserted that thesecond defendant had - 


been impleaded merely in order to enable 
the suit.to be brought at Lahore. 

Assues were framed the same day and the 
second issue was “Is defendant No. (2) the 
agent of defendant No. (1) for the sale of 
the Decennial Digest and the Yearly 
Digest.” 

-On the 18th October 1922, on application 
by the first defendant, the Court set aside 
its ex parte order under s, 20 (b), CO. P. ©. 
and proceeded to decide the plaintiff's ap- 
plication afresh in his favour by an order 
which granted sanction on the ground 
that the second defendant was the agent of 
the first defendant for sale of his publication 
in Lahore. 

The present application is by the first 
defendant for revision of this order and 
the main contention is that the Court 
acted illegally and with material irregular- 
ity in deciding one of the most important 
issues in the case without allowing him 
any opportunity of producing evidence upon 
it. It is pointed out that the injury done 


to the petitioner by his being forced, in 
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consequence of this decision, to defend the 
suit at Lahore will be irreparable by any 
relief which he might obtain in appeal 
ultimately against any final decree that 
might be passed in favour of the plaintiff. - 
The reply on behalf of the plaintiff-re- 
spondent is, firstly, that the lower Court has 
not decided any “ case ` within the mean- 
ing of s. 115, C. P. C., and secondly that 
although it may have been unnecessary 


- for the Court below to decide the question 


of agency atthe stage at which he pro- 
nounced the order complained of, neverthe- 
less the second defendant was a genuine 
and proper party to the suit as a seller of 
the first defendants publications. In this 
connection I am asked to notice that no- 
where in the written statements was: mis- . 
joinder alleged. 

As to the first of these two pleas there 


‘is considerable conflict of opinion on the. 


question of what is and what is not the de- 
cision of a case, but it is indisputable that 
there are numerous instances of exercise 
by this Court of its revisional powers to 
interfere with interlocutory orders on the 
question of the place of trial where in the 
Judge's opinion a failure todo so would 
result in irremediable damage. As for the 
the plaint sought relief 
against the second defendant as one who 
had acted as the first defendant's agent. 
The second defendant pleaded that the 
plaintiff had no cause of action against 
him, and the first defendant pleaded “any 
sale or distribution of the hooks purchased 
by him (the second defendant) has been 
and can only be on his own account, and 
not for or on account of this defendant.” 

It is obvious that any inconvenience 
caused to the first defendant, who admit- 
tedly resides and carries on business in 
Madras, by reason ofhis being obliged to 
conduct the suit. in Lahore would be over 
and done with by the time the decree of 
the Trial Court is pronounced and that no 
power on earth could remove it thereafter. 
There is the further consideration which - 
has weighed with Judges of this Court 
in some “of the cases of interference alluded 
to above, that an abortive trial in Lahore 
would mean that highly paid time would 
be wasted particularly in this instance, 
since the District Judge’s Court is the 
lowest Court in whichia suit under the Copy- 
right Act can be tried. 

.Thħe irregularity of deciding the second 
issue (on the questionable ground that the 
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the relationship of principal and agent) 
without giving the present petitioner any. 
opportunity of producing evidence is patent 
and.in the light of its consequences most 
material. The issue involved questions of 
fact as well as of law. h 
I consider that this is one of the excep- 
tional cases: where interference with an 
interlocutory order is warranted. The peti- 
„tion is accepted and the .order of the 
learned District Judge, dated 18th October 
1922 is set aside. The application of the 
plaintiff for leave under s. 20 (b), C. P. C. 
should be decided afresh after the defend- 
ants have had an opportunity of producing 
evidence on the question . whether the 
. second defendant is an agent of the first 
defendant or is otherwiSe a proper party to 
the suit. : | 
I make no order as to costs. 
Z.K, ` Application allowed. 


N 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civit APPEAL No. 32 oF 1924, 
October 11, 1924. 
Present:—Mr, Hallifax, A.J.C., and 
Mr. .Kotval, A.J.C. 
 . AMANSINGH—Dzrenpant— 
N APPELLANT 


j - versus 
- Pandit KUNJ BEHARILAL— 
PLAINTIFF—RESPONDENT. ` 
Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. §~Mortgage—Foreclosure suit—Preliminary decree 
` H tension of time. 
..A preliminary decree was passed in a foreclosure 
- suit and a certain period was allowed to the defend- 
- ant to pay up the decretal amovnt. Eight days after 
“ the expiry of this period the mortgagee-decree-holder 
-made an application fora final decree, being aware 
of the fact that the mortgagor had made arrangement 
which would enable him to pay off the decretal 
amount ina short time. On notice of the application 
being served on the mortgagor he applied for an 
extension of time within which to pay up the decretal 
amount: A 


Held, that, under the circumstances of the case, the - 


time allowed for redemption in the preliminary 
decree ought to be extended provided the mortgagee 
was not caused any undue loss. [p. 397, col. 2.] 


Appeal against the decree of the District ` 


Judge, Chindawara, dated the 23rd Febru- 
-ary 1924. ' 
Mr. S.-B. Gokhale, for the Appellant. 
. Dr. H, S. Gour, for the Respondent. 


-AMANSINGH v. 
` allowance of trade discount in itself creates — 


- ought 


KONJ BEHARiLAL, 399 
JUDGMENT.—The mortgage with 

which we are concerned was executed on 

the 28th of July 1914 for Rs. 7,000 which 


-carried interest at 6 per cent. per annum. 


The whole amount due on it became payable 
on the 28th of July 1917, and the mortgagee 
filed his suit foreforeclosure on the 23rd of 
February 1923, nothing having been paid 
by then. The mortgagor did not appear 
and an ex-parte decree was passed against 
him on the 23rd of June 1923 ordering 
-foreclosure - in default of- payment of 
Rs. 13,257-3-6 by the 23rd of- December 
1923. The mortgagee applied on the 9th 
of January 1923 for a final decree, that is 
on the éighth day after it became possible 
for him to do’so, and he was probably not 
unaware that the mortgagor had made 
arrangements’ which would enable him to 
pay’ off the decree in a short time. 

The mortgagor had on the 16th of Octo- 


. ber 1923 obtained the sanction of the Deputy 


Commissioner to the sale of Satoti, one of 
the two mortgaged villages, without re- 
servation of the occupancy rights in the 
sir land, for which he was to get about 
Rs. 25,000.. When notice of the application 
fora final decree was served on him he ` 


- appeared on the 28rd_of February 1924 and 
~ said: that his son and grandson had filed 
: a suit for partition against him which had 


clouded his title to the village sufficiently 
to make his intending purchaser cry off; 
he prayed ‘therefore, for an extension of 
time up to the decision of the partition 
suit. The length of the period was un- 
doubtedly unreasonable as well as uncertain 
and the learned District Judge had no 
option but.to refuse the extension and 
a pass a final decree for foreclosure. 

In appeal the mortgagor first stated that 
he was mistaken in asking for time till 
the decision of the partition suit, he really - 
only. wanted a short time in which to 
raise the money. He was accordingly told 
that his- appeal had no chance of success 
unless he had in his hand on the date 


„fixed, for the hearing the whole of the dec- 


retal sum with interest on it up to that 
date atthe contract rate. The amount s0 
calculated is Rs. 13,907 and some days 
before the hearing, the appellant had de- 
posited Rs, 13,950 in Court. Weare quite 
satisfied that the time for redemption 
in these circumstances to be ex- 
tended, provided the mortgagee is not 
caused any undue loss. - 
His learned Counsel pointed out in the 
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first place that since he got possession of 
the „property. he has had to-pay a sum of 
‘Re. 491-11-9 as income-tax on the amount 
of interest in the decree. He would. have 
fo pay that whether he got the money or 
the property. It was urged with more 
réason that for an extension of time the 
rate of interest allowed ought to be higher 
than the eontract rate, as that is only 6 
per cent. per annum. A rate of 12 per cent. 
per annum‘,would be fair, and that gives 
Rs. 1 259- 5- bas the interest on the decretal 
i amount of RS: 13,257-3-6 from the 23rd of 
“December 1923: to, this date. 

The mortgagee has further paid a sum of 
‘Rs. 292-7-0 as, land revenue for the vill- 
ages since. he took possession. We are 
not really concerned with that, but it will 
“be convenient to add that sum to the price 
of redemption, and the mortgagor has no 
objection. It has further been stated-that 
the mortgagee has been put to a great 
deal of trouble and expense in obtaining 
mutation of names in respect of the vill- 
ages and also in obtaining possession of 


them, which was forcibly resisted by the- 


appellant. A sum of Rs. 141 will; we con- 
sider, fairly cover his losses in this respect 
“and also his costs in this appeal and any 
“further interest that might be considered 


- due to him during the few days we feel- 


bound: to allow for the payment of what 
‘is in excess of the amount already de- 
posited. 

The price of redemption then is Rs.14,950 
> or just one thousand rupees more than the 
sum already. deposited by the appellant. 
, He is certainly entitled to a reasonable 
time for the payment of the further sum, 
‘and we are prepared to allow fifteen days, 
but on the definite understanding that 
there will be no further extension of time. 
For all these reasons the final decree of 


; ‘the lower Court will be set aside and in 


‘its place a preliminary decree will issue 
ordering foreclosure of all the mortgaged 
‘property in default of payment by the 
24th of October 1924 of Rs14,950. No order 
in'regard to costs is necessary. 

Z. K, Order accordingly. 
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. ALLAHABAD HIGH COURT. : 
Sseconp CIVIL APPEAL No. 59 or 1923. 
June 25,1924. _ 
Present:—Mr. Justice Neave. 5 
MUHAMMAD ABBAS ALI KHAN— 
DEFENDANT—APPELLANT 
versus > 
Sahu GOKUL CHAND AND OTHERS _ 
—PLAINTIFES—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 109—Mort- 
gage-decree—Sale of mortgaged property—Lease by 
purchaser—Receipt of rent—Subsequent sale of pro- 
perty in execution of prior mortgage-decree—Pur- 
chaser. at subsequent sale, suit by, to. recover rent 
received by purchaser at prior sale—Limitation, com- 
mencement of. 

Defendant purchased certain land at an auction- 
sale in execution of a mortgage-decree and leased it 
out to certain persons at a certain rent, part of Which 
was received by him. Subsequently the pro- 
perty was sold in execution of a prior mortgage-decrea 
and was purchased by the plaintiff who recovered the 
balance of the rent from the lessees. He then brought 
a suit to recover from the defendant the amount paid 
to the latter by the lessees : 

Held, that the suit was governed by Art. 109 of 
Sch. I to the Limitation Act and that the limitation 
began to run from the date when the rent was received 
by the defendant. [p. $99, col. 1.] 

Second appeal from a decree of the 
Subordinate Judge, Bijnor at Moradabad. 

Mr. Mukhtar Ahmad, for the Appellant. 

Mr. Peary Lal Banerji, for the Respond- 
ents. 

JUDGMEN T.—The defendant-appel- 
lant, Muhammad Abbas Ali Khan, pur- 
chased certain land at an auction-sale in exe- 
cution ofa mortgage-decree. On the 19th of 

‘June, 1917, he leased this property to the 
other four defendants for one year at a. 
rental of Rs. 200. Out of this Rs. 100 was 
paid to him on the same day and apparently 
Rs. 32-8-0 a few days later. 

On the 8rd of July, 1917, the same land 
was sold in execution of a prior mortgagé- 
decree and purchased by the plaintiff- . 
respondent. Rs. 67-8-0 was paid by defend- 
ants Nos. 1 to 4 tohim as the balance of the 
rent due for the year 1325 Fasli. On the 
30th of April, 1921, he brought the present 
suit against all the defendants to recover 
the Rs. 132-8-0 paid to the present appellant 
with interest. The plaint, as framed, doés 
not disclose at all clearly the nature ‘of the 
suit. The First Court héld that the claim 
was barred by limitation and it dismissed 
the suit. The lower Appellate Court, how- 
ever, has found that the cause of action did 
not arise till the end of the Fasli year 1325 
and that, therefore, the suit was within 
time. 

The only point taken in appeal is that of 
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limitation, and it is contended that time 
must run from the date of payment of the 
Rs. 132-8-0 tothe appellant. Theonly Article 
which appears to apply to the case is Art. 
109: “for the profits of immoveable property 
belonging to the plaintiff which have been 
‘wrongfully received by the defendant.” 
Under this Article the period of limitation 
begins to run when the profits are received. 
The suit is clearly barred by'time, and the 
appeal must succéed. The order of the 
Court below is set aside and the plaintiff's 
‘suit is dismissed with costs in all Courts 


including fees in this Court on the higher ' 


‘scale. 


Z. K. A ppeal accepted. 


Pa 


. LAHORE HIGH COURT. 
First CIVIL APPEAL No. 1176 oF 1923. 
July 17,. 1924, 

Present :—Mr. Justice Broadway 
é and Mr. Justice Fforde. 
HIRA LAL-PRABHU DIAL—DEFENDANTS 
` — APPELLANTS 


VETSUS 
GOWARDHAN DAS-RAM GOPAL— 
PLAINTIFFS—RgspoNnDENTS. 

Contract Act (IX of 1872), š. 107—-Sale of goods—C. I, 
'F. contract—Documents not tendered—Refusal of pur- 
chaser to take dejlivery—Re-sale—Suit to recover 
difference between contract price and price realised 
on re-sale,, maintainability of—Identity of goods, 
proof of. : 

Defendants agreed to purchase certain goods from 
the plaintiffs under a contract in the C. 1. F. form, 
under which plaintiffs were entitled to draw on the 
defendants for the price of the goods at 30 days’ sight 
with all relative shipping documents attached. On 
the arrival of the goods plaintifis gave arrival notices 
to the defendants, but the latter refused to take 
delivery, whereupon the plaintiffs re-sold the goods 
and sued the defendants for the difference between 
the contract price and the price realised at the 
re-sale: i ; 

Held, (1) that the contract between the parties 
being in writing it could only be varied as provided: 
by law and that no variation having been proved the 
rights and the liabilities of the parties must be deter- 


mined according to the true-construction to be placed | 


‘on the contract; [p.-400, col. 1.] , 
(2) that as the'contract provided that payment was 
to'be made ‘against tender of ‘documents and not 


against delivery of goods and as no documents had ~ 


been tendered the plaintifis’ suit must fail; [ibid] 
.(3) that even if it were assumed that payment was 
to ba made against delivery of goods, as the plaintiffs 
had failed to.prove that the goods that they purport- 
ed‘to tender to the defendants and later-to re-sell 


answered tothe description of the goods contracted 
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' respectively. Arrival notices 
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for, their suit was liable ismi ‘thi 
Pound alse rabid j to be dismissed on this 

First appeal from a decree ofthe Sub 
Judge, Delhi, dated the 12th March 1923. 

Bakhshi Tek Chand and Mr. Sardha Ram 
Kapur, for the Appellants. : 

Messrs, Ram Kishore and Jagan Nath 
for the Respondents. i 


i JUDGMENT. - 

Broadway, J.—On the 10th Novem- 
ber 1919 a -contract was entered into bet- 
ween the, firm of Gowardhan- Das-Ram 
Gopal as sellers and Hira Lal-Prabhu Dial 
as, purchasers -by which the purchasers 
undertook to. buy from the sellers ten 
cases of Fancy Blotch Florals Schreinered 
at annas 10, per yard plus Terminal Tax. 
The goods were to be shipped in two lots 
of 5 cases each in June and July 1920 

j were given 
by the sellers to the purchasers qua 5 cases 
on the 17th August 1920, qua 4 cases on the 
17th September and one case on the 28th 
September . 1920. The goods were not 
‘taken up by the purchasers and on the 
4th, 5th and 6th November 1921 the sellers 
re-sold, or purported to re-sell, the contract 
goods and subsequently claimed from the 
purchasers a sum of Rs. 9,366 as the differ- 
ence between the contract price and the 
price realized “at the auction-sale. The 
purchasers refused to pay with the result 
that the sellers instituted a suit for the 
amount claimed on the, 7th March 1922. 
The Trial Court granted the -plaintiffs 
(sellers) a decree for Rs. 4,600 only. Dis- 
satisfied with this result both sides have 
preferred separate appeals to this Court, . 
the plaintiffs (sellers) claiming the sum of 
Rs. 4,766 disallowed and the purchasers 
(defendants) objecting to the ‘decree’ for 
Rs. 4,600. 

The purchasers (defendants) have from 
the outset pleaded that no breach of con-' 
tract wads committed by them inasmuch ag 
under the terms of the contract between 
the parties, the sellers were bound to draw 
on them at 30 days’ sight with all relative 
shipping documents attached, in case of 
need the sellers’ invoice to be taken in lieu 
of the draft. Admittedly fhe sellers did 
not draw onthe purchasers nor did they 
forward to them the relative documents, 
No invoice was forwarded in lieu of the 
draft nor was any insurance policy tender- 
ed. It has been contended on behalf of 
the sellers that although the contract wag 
drawn up in what is known as the C, I, F, 
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form’ nevertheless it was intended that 
-payment- should be made against deélivery. 
The contract was made in writing ane 
could only be varied as provided by law. 
There is nothing on the record to show that 
the terms were varied either by a contract 
in writing or by oral agreement. The 
rights and liabilities of the parties must, 
. therefore, be determined according to the 
_ true construction to be placed on the con- 
tract. A reference to that shows that pay- 
ment was to be made against the tender 
of documents ‘and not against delivery. of 
goods. As none of the relative documents 
were tendered when payment was de- 
manded it appears to me that the pur- 
chasers committed no breach of their con- 
tract. 

Further, even if it be assumed that pay- 
ment was tobe made against delivery of 

goods, I am of opinion - that the. plaintiffs 
(the sellers) failed to prove that the goods 
they purported to tender to the purchasers 
(and later to sell by auction) answered to 
the description of the goods contracted for. 
In this view of the case it is not necessary 
to discuss the validity of the sale or whe- 
ther it had been effected within the terms of 
the contract. 

The- appeal: of the plaintiffs (sellers), 
“Gowardhan Das-Ram Gopal, is dismissed 
-and_the appeal of the defendants (pur- 
chasers) Messrs. Hira Lal-Prabhu Dial is 
accepted, and the plaintiffs’ suit dismissed 
with costs throughout. 

Fforde, J.—I agree.’ 

Z, K. Appeal allowed. 


ALLAHABAD HIGH COURT. 
SroonD CIVIL APPEAL No. 1593 oF 1922. 
April 11, 1924. 

Present:—Mr. Justice Neave. 
PURAN — DEFENDANT—APPELLANT 
versus 
KHIALI RAM—P.aintTirr— RESPONDENT, 
` Agra Tenancy*Act (II of 1901), s. 165--Suit for 

ofits—Person allowed to make collections, whether can 
ba impleaded as defendant. 

A person, who has been allowed by the lambardar 
to make collections, cannot be impleaded as a defend- 
ant to a suit for profits under s. 165 of the Agra Tenan- 
cy Act,as he is neither a co-sharer nor a legal repre- 
sentative or assignee ofa co-sharer. 

Second appeal against an order of the 
District Judge, Aligarh. 

JUDGMENT.—This is a second apen 

against. an order of the District Judge-of 


PURAN v. KETALI RAW, 
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Aligarh, upholding a decree of an Assistant 
Collector of that district. The suit was 
one for profits for the years 1325, 1326 and 
1327 Fasli, brought.by two co-sharers under 
s. 165 of the Tenancy -Act against the 
lambardar and other co-sharérs, The de- 
fendant-appellant Puran was also implead- 
ed on .the allegation that he has been `a 
thekadar from the lambardar and bad been 
making collections. Both the Courts below 
have granted joint and separate decrees 
against him as well as against- the other 
defendants. 

It is common ground to both parties that 
the defendant-appellant Puran’s theka was 
cancelled before the year in suit. The case 
against him, as set out in the plaint, was 


. (1) that he was in possession of a small part 


of land as khudkasht, and (2) that he had 
been making collections. Both Courts 
have found in the negative on the first 
point and in the affirmative on the second. 
In appeal it is argued that, even if Puran 
had been a thekadar since 1325 Fasli, a suit, 
would not lie against him under s. 165, as 
the thekadar is not a co-sharer and as his 
lease had previously been terminated, he 
isno more than a stranger- who has been 
allowed by the lambardar to make collec- 
tions. The learned District Judge has held, 
evidently with some hesitation, that the 
plaintiffs were justified in making him a 
party to the suit as a debtor of the lambar- 
dar or co-sharer, who had farmed out the 
zemindari to him, and the learned -Advocate 
for the. respondents has -contended that, 
even if the suit against him should have 
been brought in the Civil Court, the pro- 
visions of ss. 196 and 197 of the Tenaney Act 
cover the case. This argument is obviously 
unsound. Thereis no question that this 
suit, which was one for profits under s, 165, 
was properly brought in the Revenue 
Court; the only question is whether- the 
defendant-appellant was properly implead- 
ed, and with this matter ss. 196 and 197 
have no concern. 

The defendant-appellant was not a co- . 
sharer or a legal representative or assignee 
of the co-sharers and, therefore, no suit 
under s. 165 could lie against him. The 
appealis allowed and the suit as against 


. the defendant-appellant will stand dismissed 


with costs on the higher scale in all 
Courts. 


Z K, Appeal allowed, 
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LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 83 or 1922. 
April 6, 1922. 

Present:—Mr. Justice Scott-Smith and 

.. . Mr. Justice Campbell. - 
FEROZ KHAN—Convicr—APPELLANT 
g versus 
EMPEROR —RESPONDENT. i 
. Penal Code (Act XLV. of 1860), s. 302—Evidence Act 
(I of 1872), ss. 114, ill. (b), 183--iurder—Accomplice, 
statement of—Corroboration. i i 
A statement of an accomplice cannot be accepted as 
proof against an accused p2rson without corroboration 
“in material particulars. In-dealing with the evidence 
of an accomplice it must bs remembered that it is 
easy fora single handed murderer or suspect to make 
up a plausibls story implicating another person along 
with himself in the commission ofa crime, especially 
whan that other parson is not present when the story 
is first told. [p. 404, col. 1.| = 
Before the story of an accomplice in-a murder casa 
can be safely accepted, his statement with regard to 
the date and o3casion of the daath of ths deceased 
must be corroborated. [p. 402, col.2.] | - : 
Appeal from an order of the Sessions 
Judge, Jhelum, dated: the 21s: December 
1921, l ' 
Dr. Nand Lal, for the Appellant. 
Diwan Khilinda Ram, R.S., 
Prosecutor, for the Respondent. 


JUDGMENT.—On the 21st May 1921, 
. a human skeleton was found in- a hole in 
a torrent bed in hilly ground some two or 
three miles to the east of the village of 


Public 


. Akra Mohrain the Jhelum District. On the - 


same day at 10-30 p.m. Musammat Bibia Jat 


woman about 50 years of age of the village . 


of Bala Mohra close to Akra Mohra, reported 
atthe Sohawa PoliceStation that the remains 
were those of her son Bagh Ali, who she 
suspected had been murdered by two men 
Feroz and Hussaina of Bala Mohra. She 
stated that Bagh Ali had come back from 
the army as a reservist about 11 months 
previously ; that he had an intrigue with 
“one Musammat Farzind Begam, a married 


woman, sister of the wife of Hussaina ; that 


on this account Hussaina had taken offence ; 
that Feroz himself was also intimate with 
the same woman but ostensibly remained 
friendly with Bagh Ali; that about 25 days 
previously Feroz and Hussiana had gone off 
early in the morning towards Akra Mohra 
with Bagh Ali; that they returned at noon 
and said that Bagh Ali had gone tothevillage 
of Jalli; that on the following day one 
Bazu had told her that Feroz had borrowed 
his axe the previous day and had said 
that it would -be returned by Bagh Ali, 
and that she had told Bazu that Bagh Ali 
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liad not come back and that according to 
Feroz he had gone to Jalli, - Musammat 


Bibi further stated in her report that 
Hussaina and Feroz had gone off by the 


“night train to rejoin their regiment on the 


day on which they had been. with Bagh 
Ali and that before doing so they enquired 
from her once or twice whether Bagh Ali 
had returned. She also said-that on the 
day of the report Bazu had taken her to see 


: the skeleton and that she thought it to he 


that of her son because of a’scar on the 
hand. She concluded by giving the descrip- 
tion of the clothes Bagh Ali had been 
wearing when last she saw him in the com- 
pany of Hussaina‘and Feroz. 

On this report being given the Police 
proceeded to the spot and on the day 
following, viz. the 22nd of May, clothes 
corresponding with those described by 
Musammat Bibi were found buried in the 
vicinity. of the skeleton. A knife was also 
picked up. Among the clothes was a chauri 
or fly whisk and itis in evidence (see the 
statement of Lorasap Khan, P. W. No. 24) 
that as soon as it was produced Musammat 
Bibi declared that it belonged to Feroz. 

The Police got hold of Hussaina at once. 
His house was searched but nothing was 
found’ which is material to the ultimate 
ease for the prosecution. He is stated to 
have pointed. out subsequently, near the 
place where the skeleton was discovered an 
axe hidden under a stone and to have 
picked up four shirt buttons in the same 
neighbourhood. According to Sub-Inspector 
Dina Nath (P. W. No. 33), Hussaina made 
a confession on the same day implicating 
himself and Feroz. Later on he was offered 
a pardon and his statement was recorded 
by a Magistrate.on thé 3lst May 1921. 
Feroz was arrested at Delhi, where he was 
serving in the 19th Lancers, on the 25th 
May. In due course Feroz was sent up for ` 
trial to the Sessions Court and he has been 
corivicted under s, 302, Indian Penal Code, 
of the murder of Bagh Ali and has been 
sentenced to death. He has appealed to 
this Court and the death sentence is also 
before us for confirmation Hussaina gave 
evidence as an approver and was discharged 
by the learned Sessions Judge: 

‘Obviously the first question for determina- 
tion was whether the skeleton*:;vas that of 
Bagh Alior-not. The bones were examined 
by the Civil Surgeon of Jhelum on the 23rd 
‘May, 1921. Except for the left hand which 
was covered by blackened and’ sharivelled 
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skin all the skin and flesh had disappeared. 
The Civil Surgeon . considered the bones 
to be those of a man and the learned 
Sessions Judge is satisfied that they were 
those of Bagh Al, principally as the result 
of tests made at the Finger Print Bureau, 
Phillaur, with the impression of the thumb 
of the left hand. There was other evidence 
such as the ‘correspondence of the clothes 
discovered with the previous description. of 
them given by the mother. But we do not 
find it necessary to discuss the question 
of identity in detail, since, assuming the 
bones to be those of Bagh Ali, we think that 
there is not sufficient evidence to sustain 

the conviction of the present appellant. 
‘The principal, and in fact the only direct, 

witness against him is the approver Hus- 
saina. Hussaina’s story is as follows:—He 
-and Feroz were comrades in the 19th 
Lancers and served together in France and 
Egypt. Atthe time of the murder they had 
come on leave from Delhi where the regi- 
ment was stationed, Musammat Farzand 
Begum was suspected of an intrigue with 
Bagh Ali, deceased. Feroz and Bagh Ali 
were on visiting terms and. they played 
kabbadt together as a pair. On the 27th 
April he, (Hussaina) was - sitting at 5 A. M., 
at a darzs: house in Bala Mohra when 
Feroz and Bagh Ali passed and invited him 
to come to Akra Mohra. He did so. They 
went to Akra Mohra, remained there for 
half an hour and then Feroz proposed 
going to catch partridges on the hills and 
to cut some herbs called chaungan. They 

set out and met first Gul Afzal Khan and a 

small boy about 600 yards from Akra Mohra 
and later on two other persons, Bazu and 
Sardar Khan. Feroz borrowed a’hatchet from 
‘Bazu to cut sticksfor snares.and did in fact 
cut some sticks, They went on to a place 
“where there’ was water and sat down. 
. Hitherto on that date they had not discussed 
the question of murdering Bagh Ali bùt it 
had been mentioned before and Feroz had 
‘con plained that Bagh Ali was interfering 
with his “family and that as he was a 
Tarkhan he should be killed- for doing so. 
‘As they were'sitting Feroz signed to Hus- 
saina that: be was going to seize Bagh 
Ali, seized him, was pushed aside, seized 
him a second time and ‘called on Hussaina 
4o help him. Hussaina ceught Bogh Ali 
hy the legs and he was thrown, Ferez told 
Hussaina to cut Bagh Ali in’ the etcmatch 
with his knife, Huseaina started to do so, 
tut Bagh Ali snatched the knife Trem him 
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and threw it away. Feroz then sat on 
Bhag Alis chest and throttled him, while 
Hussaina held his legs and testicles. In 
the struggle the axe fell into a pool close by. 
When he was dead Bagh Ali was stripped 
and his body was thrown intothe pool. His 
clothes were buried along with a chauri 
belonging to Feroz. The axe was also . 
buried under a stone but the knife could 
not befound. They returned to Bala Mohra 
in the afternoon. At 4p. m., there wasa 
kabaddi match against a neighbouring 
village called Kharaka. People asked 
where Bhag Ali was and Feroz said that 
he had gone towards Domeli. Feroz was 
partnered by his brother Nauroz, in the 
match and that night Hussaina and Feroz 
left for, Delhi from Sohawa Station. He 
(Elussaina) came back homie on the 20th 
May the day before the remains were dis- 
covered. 

lt is obvious that apart from the usual 
practice observed in dealing- with the 
evidence of accomplices a statement like 
this cannot be accepted as proof against an 
accused person without corroboration in 
material particulars. The first question 
is whther there was any motive for Feroz 
to kill the deceased and there is very little 
evidence of such. Mussammat Farzand 
Begam has denied that she and Feroz were 
intimate and although other witnesses have 
said that they were’ suspected to be so, 
there is nothing very definite. It is also 
strange, though perhaps not impossible, 
that Hussaina should interfere between 
two lovers of his sister-in-law and should 
lielp one to destory the other. Finally, 
Hussaina’s’ statements in the Sessions Court 
about the relations between Ferérz and 


_Musammat Farzand Begum do not corres- ~ 


pond with what he said before the Magistrate 
on 3lst May and in the Committing Court. 
In the previous statements he made out 
the motive of Feroz to be pure friendship 
with himself and a desire to remove a 
cause of disgrace to his (Hussaina's) family 
i e. Musammat Farzand Begum's paramour 
Bagh Ali. E 
The next question is perháps the most 
important in the case whetler Bagh Ali 
died onthe 27th April: Theré is no in- 
dependent. evidence that he did. His 
mother, it is true, says that he was last seen 
by herthat moring and that he never 
returned home ágain and there is other 
evidence, (e, g, Lal Hussain, P. W, No, 95) 
that he was unexpectedly absent from the 
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kabaddi match at Bala Mohra on the after- 
noon of the 27th. Bit this is no corrobora- 


tion of Hussaina’s statement that Bagh Ali 
was killed that day. Admittedly his mother 


made no fuss about his absence beyond. 


a few casual enquiries, and the infer- 
ence is. plain that there was nothing 
unusual about his leaving home for a fow 
days without warning. -In fact up to the 


day of the discovery of the bones Musam-: 


mat Bibi had no suspicion that anything 

had happened to him. The bones them- 

selves tell us nothing beyond that -death 

ue haye occurred séveral days before 21st 
ay. 


The prosecution is in this serious difficul- 
ty that before inviting. us” to regard any 
evidence as corroborating the approver in 
material particulars, it must first ask us to 
| accept, asa premise, his entirely uncorro- 
borated statement that Bagh Ali lost his 
life. on the 27th April. That date is fixed 
in the minds of the witnesses by two events 
and so far as we can ‘seefrom the record 
two only. One-is that'at4 r. m there was 
a return kabaddi match at Bala Mohra bet- 
< ween Bala Mohra and. Kharaka, Bagh Ali had 

‘played for Bala Mohra in fhe first match 
at Kharaka according: to. the prosecution 
witnesses (this is denied by Nauroz for the 
defence) but he was not present at the Bala 
Mohra game and Bala Mohra was-represent- 
ed by Feroz and his’ brother’ Nauroz Lam- 
bardar. The second. is that- Feroz and. Hus- 
saina both left that night by train from 
the neighbouring-station of Sohawa to join 
their ‘regiment at- Delhi. The prosecution 
case is.that.the murder occurred’ on the day 
of these’two events and two witnesses for 
the defence who are relied upon Nizam 
Din and Shah Sawar Lance Dafadars in 
the 14-15th Lancers, say that the date was 
the 27th April. -As already remarked there 
is no evidence except the statement of Hus- 
saina approver that Bagh Ali ceased to exist 
on that day.. T hree ‘witnesses for the 
defence exclusive of Nauroz, the appellant's 
brother, declare that.théy saw Bagh Ali 
alive on the 29th April af Bala Mohra and 
detail what he was doing. They admit 
that they never told the Police ‘this’ at the 
investigation. 


On the assumption: that Bagh Ali died 
on the 27th April before 4p. Mi, there is 
‘the following corroborative evidence that 
the appellant Feroz was concerned in. his 
death with the. appioven, Hussaina, 
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Musammat Bibi aud a darzi named Dost 
Muhammad (P. W. No. 17) say that very early 
on thé morning of the 27th April Bagh Ali 
left Bala Mohra in the company of Hussaina 
and Feroz. They differ from the approver 
in details. The latter says that at5 a. M., 
le-was sitting at Dost Muhammad's shop 
when Feroz and Bagh Ali passed and invit- 
ed him to go with them to Akra Mohra. 
He said’ that he would come after chang- 
ing his clothes and he overtook them 100 
yards further on. Dost Muhammad says 
that the three passed his door together. 
Musammat Bibi says that first Feroz and 
Hussaina came and took Bagh Ali away 


.for a bath and that all three returned to- 


gether and then started again for Akra 


‘Mohra. 


Next thére are the statements of Gul 
Afzal, Hukam Dad, Bazu and Sardar (P. W. 
Nos. 12 to 15) all of Akra Mohra that about 
9orlva. mM. Bagh Ali, Feroz and Hussaina 
were together about two miles from where 
the bones were discovered, that Feroz was 
carrying the chauri afterwards found with 
the deceased's clothes, that he borrowed the 
liatchet recovered later by the approver 
Hussaina and that he said that Bagh “Ali 
would give it back. These witnesses do 
not locate the date clearly. Two said 
that they knew nothing about any kabaddi 
match. Tne other two-said that there 
was a kabaddi match that afternoon at 
Bala Motira but that they did not go 
to'it. For all we know to the contrary 
kabaddi matches may make place frequent- 
ly. Bazu said that he heard the next day 
that. Feroz had gone away by train the 
previous night but this is- all. It is also 
doubtful whether the identification of the 
chauri by these'witnesses is worth very 
niuch. They have recognized it very readi- 
ly and are positive that the clothes worn 
by Bagh Ali down to the shoes were those 


found-near the skeleton, but they are un- 


able to give any details of the clothes worn 
Hussaina in 
the.Committing Court said that he did not 
know to whom the chauri betonged and 
that he’ had seen both Feroz and Bagh Ali 


_ carrying it. ` 


The third piece of'corroboration of Musam- 
mat Bibis statement made both in the 
First Information Report and in Court that 


-at mid-day on that day both Hussaina and 


Feroz re appeared in Bala Mohra and told 
her that Bagh Ali had gone to Jalli. This 


_ evidence: might be significant if the 27th 
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‘April be accepted as the day of Bagh Ali’s 


death, but there is no evidence that Bagh 
Ali did not go to Jalli on the 27th April. 


Mir Anwar Saah (P. W. No. 31) says that he’ 


visited Jalli some days after being asked 
by Musammat Bibi, on a date not remember- 
ed, to make enquiries there and was told 
by one Sher Muhammad that Bhag Ali had 
not been there, Sher Muhammad, however, 
has not been produced as a witness. f 
` Ibo all cases such as that under considera- 
tion it has to be remembered how easy it 
is for asinglehanded murderer -or suspect 
to make up a plausible story implicating 
another person with himself, especially when 
that other person is some where else,as Feroz 
was, when the story is first told. We are 
not sure that the story in the present in- 
stance is even particularly plausible. Hnus- 
saina has stated that there: was running 
water at the scene of the murder and it 
seems unlikely (butwe donot say impos- 
sible) that such a place should not be 
visited for over three weeksin a dry year 
such as last year was. -The alleged motive 
for Feroz to join Hussaina in killing Bagh 
Ali or to kill him at all is somewhat shadowy. 
There is no impossibility in Hussaina 
having committed the murder by himself or 
with the help of some one other than Feroz. 
Hussaina, again, may not have had anything 
at all to do with the death of Bagh Ali. The 
fact that he knew that there was a hat- 
chet belonging to Bazu in the vicinity of 
the remains is no corroboration of what he 
says against himself and there is’ nothing 
else in the shape of -corioboration. The 
pointing out of buttons by him, if true, has 
no significance in our opinion. Those 
buttons are now said tohave belonged to 
the deceased’s shirt, but the recovery list, 
previously prepared; mentions buttons on 
the shirt and does not mention that any 
were missing. In regard’ to Feroz, as we 


said already, before we can begin to look. 


for corroboration against him we have first 
to accept as true the entirely uncorrobora- 
ted statement of Hussaina ona most 
important pointin the case the date of death 
or murder, This we cannot do. 

The learned Sessions Judge recognized 


the scantiness of direct corroboration 
but mentioned certain circumstancial 
evidence which he considered told 


against the appellant. We do not, how- 
ever, agree with him for reasons given 
_already, that the witnesses other than 
Musammat Bibi, who say they saw the de- 
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ceased Feroz and Hussaina together -have 
established the day to have been the 27th 
April. ‘I'he two Lance Dafadars mentioned, 
above (D. Ws. Nos.7 and 8) have accounted 
tor all leroz’s movements from the evening 
of the 26th till his departure by train on 
the night of the 27th and the facts that they 
are soldiers and that one of themwas for- 
merly in Feroz’siegiment are the only argu- 
ments that can be used Jor brushing aside 
their evidence. Had, what the Sessions 
Judge mentions as apparent been provcd, 
namely, that Feroz and Hussaina .returned 
to Delhi before the expiry of their leave, 
this might have been a point against. the 
appellant, but it has not been proved. The 
best evidence available was from the re- 
giment at Delhi and it was not produced. 
Hussaina’s statement that they returned- 
early was contradicted both by Lance Dafa- 
dars and by his own previous statements. ` 
Resentment or jealousy on the part of Feroz 
against Bagh Ali on account of Musammat 
Faizand Bagum we do not consider to be 
proved. Here again- Hussaina is contra- 
dicted by his former statements, and the 
learned Sessions Judge: has perhaps over- 
looked the fact that he also made contradic- 
tory statements about the ownership of the 
chaurt. : 

The learned Sessions Judge was evident- 
ly impressed by the assessors’ unanimous 
opinion that the appellant was guilty, but 
this can only.have been based upon implicit 
confidence in Hussaina, which, in our opi- 
nion, it is unsafe to assume. < ; 

For these reasons, we accept the appeal, 
set aside the conviction and sentence, acquit 
the appellant Feroz and direct that he be 
released. ite Ses 


Z. K. Appeal accepted. 
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BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR Risvision No. 57 
- oF 1924. 

April 2, 1924, i 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Justice Sir Lallubhai 


ah, Kr. 
Inre AMARSANG SHIVASANGI— 
© © - APPLICANT. . NENG 
Criminal Procedure Code (Act V of 1898), es, 148, 


[86 I. O. 1025] 


lj?—Dispute regarding immoveable property—Magis- 
trate, power of, to grant right of way. ` 
` In a proceeding under s. 145 of the Cr. P. C.; the 


Magistrate has power to elect to proceed under s. 147 - 


of the Code where it appzars that the provisions of 
. that section are more appropriate than that of the, 
former. He may also, ina proceeding under s. 145, 
give to oneof the parties the right to pass over a 
" plot of land in the possession of the other -party in 
order to get to their own land. g : 
. Criminal application from an order of th 
First Class- Magistrate at Dhandhuka. 
Mr. G. N. Thakor (with him Mr. M.K. 
Thakor), for the Applicant. i 
Mr. H. C. Coyajee (with him Mr. R. J. 
Thakor), for the Opponents. ` 
. JUDGMENT. —In this case owing to 
a report of August 31, 1922, from a Police 
Sub-Inspector the Court was requested to 
take proceedings agdinst the two opposing 
parties mentioned in the case under s: 107, 
Or. P. ©., in order to prevent a breach. of 
the peace with regard to a piece of land 
.known by the name of “Kambharwali” in 
the village of Adval, both parties laying 
claim to possession of the land. Proceed- 
‘ings thereafter were started under s, 145, 
Or. P.O. The present petitioners claimed 
to be entitled as owners of the land 
marked B in the map before us as well as 
of the land marked A, The respondents 
disputed the petitioners’ claim to A and 
claimed that as being of their ownership 
and in their possession. -No documentary 
evidence was recorded. The. Magistrate 
said that there was no satisfactory evidence 
to prove the present possession of the 
land on either side, so that it would appear 
that the land marked A was open land not 
‘used for any particular purpose; and that 
the petitioners had been in the habit of 
going over it in order to get to B. The 
evidence showed that there’ was no other, 
way to get B over A. The evidence further 
showed that there had been a partition, 
and it was owing to this partition that 
A and B had come into separate ownerships. 
The Magistrate then held that owing toa 
certain document the land A must he of 
the ownership of the plaintiffs, -and-in-the. 
absence of evidence to the contrary he- 
decided that the opposite party, that is to 
say, the present petitioners, had a right of 
way to go to B by the entrances D and E..- 
He then passed the following order:— 
< “The parties should, therefore, be inform- 
ed that the plaintiffs are entitled to the. 
possession of the land A allowing the other 
-party to go to the land B through A by 
the entrances shown at D and E, until they 
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are evicted therefrom in due course of law; 
that the- opposite party is entitled to use 
the way D E until they- are stopped going 
in due course of law and that each should 
stop any furtherdisturbance until such evic- 
tion or stoppage of way (ss. 145-6 of the 
Cr. P. C.) 
~ Then he added a postscript that under 
s. 145, Cr. P. C., the Magistrate had no 
power to give pathways, etc, overa land 
in the possession of the opposite party 
owing.to the case of Asit Mohan Ghosh 
v. Sarat Chandra Ghosh (1) and directed 
that the plaintiffs, viz, Jiwubha and others, 
were entitled to possession of the land in 
question and should remain in possession 
of it until evicted thereform in due course 
of law and that the opposite party sbould 
be forbidden from disturbing them until 
such eviction. 

The result of that order was that the pre- 
sent petitioners were excluded entirely 
from ‘their land B, and they have applied 
to us to exercise our revisional powers in 
order to restore the original order which 
the Magistrate had made, 

It has been very strenuously argued 
before us that proceedings having com- 
menced under s. 145, Cr. P. C., under 
‘which the Magistrate would have been em- 
powered to put the present petitioners in 
possession of the whole of A, he had no 
power to make an order that they should 
have a right of way over a part of A, which 
order could only be made under s. 147. It 


“appears to us that that is far too technical 


a view to take of the case. The Magis- 
trate might. well have altered the proceed- 
ings. and elected to proceed under s. 147, 
Cr. P.C. But apart from that it seems to 
us that the greater includes the less, and 
that as the Magistrate had power to put 
the -petitioners in possession of a certain 
portion of A, soas to enable them to go 
to B, he was also empowered to give them a 
lesser Tight, namely, to pass over that strip 
between D and IS in order to get to their 
land B: “We, therefore, restore the original 
order of the Magistrate, treating it as being 
made under s. 147, Cr. P.C. . 

< Order restored. 


Z.K. i 
u) 20 Ind, Cas. 215; 17 O. W. N. 793; 14 Cr, L. J, 
391. s 
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LAHORE HIGH COURT. 

ORIMINAL APPEAL No, 892 or 1924.. 
December 23, 1924.- | 
“Present :—Justice Sir Henry Scott-Smith, 

_Kr., and Mr. Justice Martineau. ` 

MOHNA—Coxvict—A PPELLANT 

. versus 
EMPEROR— RESPONDENT. 

Criminal trial—Motive, absence of—Evidence, clear, 
efect of. 

When there .is clear.evidence that a person has 
committed an offence it is unnecessary to -prove a 
motive. [p. 408, col. 1.] 

Criminal appeal from-an order of the 
Sessions Judge, Ferozepore, dated the 25th 
August 1924. 


Dr. Nand Lal, for the Appellant. . 
Mr. Des Raj-Sawhney, Publie Prosecutor, 
for the Respondent. 


JUDGMENT.—One Mohna, a resident 
of village Lakhmirana in the District of 
Ferozepore, has put in two separate appeals 
from the order of the Sessions Judge-con- 
victing him of the murders of Sunder Singh 
and Musammat Naino, on the night of the 
15th March 1924, and sentencing him ‘to 
death. This judgment will dispose of both 
appeals. The case is also before us for 
confirmation of the death sentence under 
s. 374 of the Or. P. ©. f o. 

"The facts, which are given in detail in 
`. the judgment of the lower Court, are briefly 
as follows :— $ . 

Musummat Naino's «husband Bhana of 
Lakhmirana village died some five or six 
years ago, and after his death she continued 
to live at-his house in . the village with 
her two childrem, the elder being a girl 
Musammat Bugri (P. W. No. 4), now about 
seven or eight years ofage. Bhagta one of 
the deceased's collaterals, wanted, according 
to Sarwan (P. W. No, 3), to effecta karewa 
marriage with the widow, but she refused. 
Mukha lived at Malot and 
Musammat Naino used to go there every 
now and then tolive with him. One of 
his sons was Sundar the deceased. He 
sometimes used to come to Lakhmirana and 
“live in the house of Musammat Naino. 
Bhagta and his brother Jagta are said to 
have resented this as they thought that it 
was on his account that Musammat, Naino 

refused to marry Bhagta. Sarwan, the 
‘thirteen years old brother of Musammat 
Naino, also occasionally stayed with her. 

On the day before the night of the oc- 

currence Sunder is said to have come to 
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Lakhmirana village to get back his ‘buffalo 
from Musammat Naino. He and she and 
Sarwan and the children are said to have 
been partaking of their evening meal when 
Bhagta and Mohna suddenly jumped over 
the wall into the courtyard shouting out 
“O jatta.will you manage to 
escape even to night.” At the time Bhagta 
was armed with a gandasi and Mohna with 
an instrument which looked like a gandasi. 
Sunder escaped by the door, and-ran away, 


and was pursued by Bhagta and Mohna. 


They are said to have killed him at a -dis- 
tance of some 500 karmsfrom Musammat 
Naino’s house, During their absence. Mus- 
ammat Naino shut herself up with her 
childran and chained the door of the kotha 
from inside. After’ murdering Sunder, 
Bhagta and Mohna returned and, obtaining 
a hatchet from the women ofa neighbour- 
ing house, effected: an entrance into 
the house through the window, dragged 
Musammat Naino into the courtyard, 
and there beat her ‘to death. -Sarwan 
states that he hid himself in the. fields 
during the night, and on the following day 
went to-thana Malot; where he made the 
First Information Report-at 2-30 p.m. on the 
16th March 1924. Inithe stated that when 
the murderers pursued Sunder outside the 
village they were followed by Bakhshisha, 
Mahla,‘and Jagta, residents of Lakhmirana; 
that these men met him while they were 
returning to the village and told him that 
Mohna and Bhagta had killed Sunder in 
their presence near the boundary of the 
village Lakhmirana. These men were not 
produced as witnesses for the prosecution’ 
because it was stated that they had sided 
with the defence. They were produced as 
witnessess by the appellant and denied 
that they had seen any thing of the mur 
‘derers, = ; 

‘The case depends in the main upon the 
evidence of ‘Sarwan and Musammat Bugri 
(P. W. No. 4). Tn ‘his evidence in Court 
Sarwan said ‘that -he‘followed Jagta, Bak- 
shisha, and Mahla-and-actually_saw Bhagta 


-and Mohna striking Sunder from a distance 


of 20 karams. From the First Information . 
Report it would not appear that Sarwan 
was actually an eye-witness of the murder 
of Sunder, and Counsel for the appellant 
has urged that in Court he has improved 
his statement. ‘Sarwan’s-attention was not, 
however, directed to ‘the statement ‘made 
by himän -the First Information Report ‘in 
accordance with the procedure ‘laid-down 
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iws. 145 of the Evidence Act, and, therefore, 
‘that statement cannot be used for the 
purpose of contradicting the evidence given 
-by himin Court. It seems to to-us, however, 
to be rather doubtful that this boy was 
able to follow and to be present at the scene 
‘of Sundar’s murder which is half a mile 
from the village, It appears much more 
likely. that he only went part of the way 
and that Bakhshisha, Jagta, and Mahla met 
him as they were returning. Musammat 
Bugri supported the evidence of Sarwan as 
to Bhagtaand Mohna jumping over the wall 
into their courtyard and as to Sunder 
escaping and being pursued bythem. She 
went on to state that after a short time 
Bhagta and Mohna returned to their house 
and broke open the window shutters by 
hammering them witha hatchet, that they 
then forcibly dragged her mother outside 
the kotha, threw her on the ground near tke 
khurli, and struck her with their weapons. 
She states that the hatchet was supplied by 
Mussammat Kullu and Musammat Khemi, 
whom she heard telling the murderers to 
take the kulhavi and break open the window 
with it. 4 | 
The evidenceof Sarwan and Musammat 
Bugri was believed byall the four assessors. 
Dr. Nand Lal, Counsel for the appellant, 
has urged that we shonld not believe the 
evidence of the two children on the ground 
that they could be ‘easily tutored. It is, 
however, not suggested who could have 
tutored them. Musammat Naino was living 
in the ‘village amongst ‘strangers, her 
husband's collateral Bhagta wanted to 
marry her, but’ she refused and was 
apparently carrying on an intrigue with 
her own cousin Sunder, who, at the time of 
“the-murder, was actually stopping in her 
house. Under the circumstances one would 
expect‘the villagersto sympathise and side 
with the-murderers as they-would probably 
consider .that Musammat Naino was ‘be-' 
. having in -an unsuitable manner, It was 
suggested by Dr. Nand Lal that the 


-children might have been tutored by Gajjan ` 


Singh (P. W. No. 13), who is married to a 
sister of Musammat' Naino, but, Gajjan 
_Singh would be -much more likély to 
sympathise with his collaterals than with 
the murdered ‘woman. 
_ Our attention has also been drawn-to the 
“fact that Mussammat Khemi is related to 
Musammat ‘Bugri as a chachi (aunt); in 
other words she is ‘married to some near 
relation of Musammat Naino’s deceased 
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husband. Musammat Bugri has stated 
that Musammat Khemi was one- of the 
women who supplied the hatchet to the 
murderers. .We see no reason to suppose 
that Musammat Khemi or any one else 
has tutored Musammat Bugri and_ Sarwan. 

In our opinion Sarwan has satisfactorily 
explained the delay in making the first 
report to the Police. In it, as already 
stated by “us, he mentions Bakhshisha, 
Mahla and Jagta as eye-witnesses of the 
murder of Sundar. These men have no 
doubt denied'that they saw anything, but 
we do not think the boy would have 
mentioned them in the First Information 
Report had they not been at the scene at 
the time of the occurrence, and had he not 
met-them in the way stated by him. 

Pathana (P. W’ No. 5)stated that on the 
evening of the occurrence he was returning 
from village Pakan to his own village of 
Lakharwala when he met Shera stand- 


ing outside the village Lakhimirana. 
He heard a noise proceeding from 
the ‘direction of Musammat Naino's 


house: They both ran up to the place 


‘and saw two men striking a woman lying 


on the ground in the courtyard of the 
Before arriving at the place witness 
says that he heard Bhagta shouting out for 
akulhari and thatone of the two men who 
were striking the woman was Bhagta, but that 
he could not recognise the other man. 


' The evidence given by him before the 


Commiting Magistrate was admitted under 
the provisions of s. 288° of the Cr. P.O. 
In that statement the witness said that he 
recognised both the murderers as Bhagta 
and Mohna. He also said that he knew 
both of them by sight before but not by 
name. We see no reason to suppose that 
this man gave false evidence before the 
Committing. Magistrate, and we have no 
doubt that he was won over by the villagers ` 
subsequently -to say that he had not 
recognised Bhagta’s companion who joined 
with him in committing the murder. 

We have carefully considered the evi- 
dence on the record, and we see no reason 


- for rejecting thatof Sarwan and Musammat 


Bugri and:that of Pathana given before the 
Conimitting Magistrate. It appears to us 
to be quite clear that the villagers have 
conspired together to help the appellant, 
and that-accounts for the fact that more 
eye-witnesses- have not been produced, 
Having regard to the circumstances under 
which-the murders were committed there 


408 


must have been other eye-witnesses who 

have not come forward to give evidence. 
. Dr. Nand Lal has strongly urged that 
no motive has been proved as against Mohna. 
It is, however, unnecessary to prove a 
‘motive when there’ is clear evidence that 
a person has committed an offence. We 
hold itto be clearly established that Mohna 
joined in committing the murders of 
Musammat Naino and Sundar, and we 
dismiss his appeals and confirm the sen- 
tence of death, 
Z. K, Appeal-dismissed, 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
MrıscsLLANEoUS Case No. 487 or 1924, 

ii December 22, 1924. 
Present :—Sir Grimwood Mears, Kr., 

Chief Justice, Mr. Justice Piggott and 

Mr. Justice Mukerji. ; 
In the matter of Pandit KISHORI 
LAL, Vakil, CAWNPORE. 

Legal Practitioners Act (XVIII of 1879), s. 18— 
Legal practitioner employed by complainant in erimi- 
nal matter, duty of. 

A legal practitioner assumes a serious responsibil- 
ity in iavoking the criminal law on behalf of a client. 
His function is. not merely that of a machine and he 
must not transmit to the Court any half-truths and 
insinuations which his clients desire him to record. 
He is bound before presenting a complaint to make 
‘dus enquiries of his clients and to act with such care 
and prudence that his good faith cannot successfully 
be questioned. [p. 409, col. 2] __ ‘ 

Mr, Lalit Mohan Banerji, for the Crown. 

Sir Tej Bahadur Sapru, Messrs. Saila 
Nath Mukerji and Shambhu Nath Seth, for 
| the Opposite Party. ' 


JUDGMENT.—Kishori Lal, Vakil, 
appears before us to, show cause why he 
should not be removed from the roll of 
Vakils or otherwise dealt with for that he 
on the 10th of April 1923 drafted and 
presented toa Criminal Court a complaiĘit 
in which he suppressed certain facts then 
professionally known to him, which would, if 
stated, have shown that one Nand Kishore 
had not committed the offence alleged 
against him or any criminal offence, 

It appears that there are two rival 
firms in Cawnpore who import betel leaves 
from the District of Midnapur in Bengal, 
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Consignments .are sent from one of two 
stations, Denteen or Nikersen. Both these 
firms employed the same claims-agent, one 
Nand Kishore, and in December 1922 the 
Firm of Baldeo Prasad-Lachman Prasad 
had a claim against the Railway Company 
in respect of aconsignment of betel leaves - 
which had, according to them, gone bad, 
by reason of some default of the Railway... 
At this date or later the other firm also 
had claims on several consignments against 
the Railway Company. All these matters 
were in the hands of Nand Kishore for 
settlement. Some confusion arose about 
the respective claims, due as we now know 


“ta the mistake of the Railway ‘Company 


over way bills Nos. 58 and 59, and the 
demands of one firm were intermixed with 
the demands of the other. Eventually, 
however, Nand Kishore advised his princi- 
pals, Baldeo Prasad-Lachman Prasad, to 
sue the Railway Company, and they did 
so on an allegation that the consignment 
was despatched from Denteen. Asa fact 
it appears to have been sent from Niker- 
sen, but. this was- in reality immaterial. 
At all events when Baldeo Prasad-Lach- 
man Prasad took action, the Railway Com- 
pany looked into the matter and discover- 
ed that payment for the damage done to 
this consignment had been made to the 
other Firm of Babu Lal-Munna Lal. 

_ Mr. Hoon, Barrister of Cawnpore, appear- 
ed for Baldeo Prasad-Lachman Prasad, 
and when on the 15th of January 1923 
the ease was called on, announced that. 
there had been a mistake, but that he bad 
received the money, and the action might 
be dismissed. At that date he in fact bad 
received the money from the Firm of Babu 
Lal-Munna Lal, who had recognized that 
the payment was not intended for them. - 

. Tor some reason not apparent some or 
all the members of the Firm of Baldeo 
Prasad-Lachman Prasad were dissatisfied 
with Nand Kishore-and wished to harass 
him with criminal procesdings. Some if 


not all the members of that firm were per- 
. fectly aware that their own Counsel had 


described the suit instituted by them as 
based upon a mistake, and they knew 
that it hud been said in Court by Mr. Hcon 
that he kad received the money and the 
case could be dismissed. 

Nothing has been shown to us to suggest 
that Aanu Kislore acted in the slightest 
degree dishonestly, and indeed the Railway 
Company may have paid the money direct 


ha 
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to the Firm of Babu Lal-Munna Lal. H, 
however, they paidit through Nand Kishore, 
it is evident that Nand Kishore paid it 
over to the Firm of Babu Lal-Munna Lal, 
as.it was from that firm that Mr. Hoon 
had in fact received payment. 

“It must. have. been obvious to the Firm 
of- Baldeo Prasad-Lachman Prasad that 
neither Mr. Hoon nor the two other gentle- 
men whoappeared for them in the -Civil 
Court would lend themselves to a criminal 
prosecution, and it was equally obvious to 
them thatit was desirable for them not to 
run any personal risk of counter criminal 


proceedings when the vexatious nature of. 


any criminal charge became apparent. 
Therefore, they obtained aman of no posi- 
tion to act as their special agent in the 
intended prosecution of Nand Kishore. 
The person willing to do their bidding 
was Haidar Husain. The next essential 
was a lawyer who had -to be a person of 
dishonest methods or grossly careless and 
credulous. . 

. Their choice fell on the respondent be- 
fore us, Pandit Kishori Lal. 
us that he discussed the matter with the 
members of the firm as well as with Haidar 
Husain, and’ also that he inspected the 
file of the Civil Court. He proved to be 
all that the most unscrupulous client could 
desire, for notwithstanding that he-had 
read the plain statement- endorsed on the 
claim by the Court that Mr. Hoon had. 
said that the money was paid and the 
suit might, therefore, be dismissed, he be- 
came a party to the drafting of a complaint 
alleging criminal breach of trust against 
Nand Kishore. Jn the complaint he dis- 
torted the words used by Mr. Hoon, and 
in particular added the half truth that 
“the principals of the complainant have 
not yet received the money on the par- 
cel”. Yet he knew that the Counsel act- 
ing for Baldeo Prasad-Lachman Prasad 
had asserted that the money had keen 
-paid to him, and he made himself a party 
to the request that the matter might - 
_be further enquired into hy the Police. 

The complaintis manifestly a most im- 
proper document. What we Lave to decide 
is whether it was brought into existencé™ 
by deliberate dishonesty onthe part of the 

respondent, in which case he is unfit to 
remain a member of the profession, or 
Whether it had its origin in carelessness, 


incompetence anda lack of sense of res- 
ponsibility, 


In the*matter of XISH@RI LAL. . 


He has told | 
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- There are circumstances which go some 
way to exclude any other theory but that 
of dishonesty, but the respondent in ques- 
tions. put to-him by the Court somewhat 
lightened the gravity of the case and led 
us to.the conclusion that in reality le 
had no appreciation of the fact that he 
had any. responsibility to the Criminal 
Court when presenting the complaint to 
it. We need not say that this is a wholly 
erroneous view of the duty of a legal practi- 
tioner and the respondent was bound þe- 
‘fore presenting the complaint to make due 
enquiries of the clients and to act with 
such. care and prudence that his good 
faith could never successfully be questioned. 
His caution should -have been awakened 
at once when he found a man whom he 
knew to be of no position had been chosen 
to present the Firm of Baldeo Prasad- 
Lachman Prasad for this particular case. 
Moreover he knew from the inspection of 
the file of the Civil Court the statement 
which had been made by Mr. Hoon, and it 
was his positive duty to have required the 
clients to tell him :— 

1. The date on which they alleged that 
Nand Kishore had received the money? 

2, - The person from whom the money 
was received? 

3. The amount of such money? 

4. On whose behalf it was received? 

5. In whose hands the money was at the 
moment of drafting the complaint? 

These questions would, in our opinion, 
have beén put by a careful and cautious 
practitioner and they were also essential 
facts which should have been set out in 
the complaint. Had these questions been 
asked it would atonce have become ap- 
parent to the respondent that they could 
not be satisfactorily answered and it would 
then have become evident to him that he 
was being invited to involve himself in 
avery doubtful and dangerous transaction, 
Hehas asserted before usthat he had no 
dishonest intentions but he admits that he 
now realises that he acted: at least with 
great foolishness. We express,the strong- 
est . disapproval of the conduct of the re- 
spondent in this matter and it is advisable 
for him to remember in future the serions 
responsibility which a practitioner assumes 
in invoking the ciminal Jaw. on behalf 
of.a client. He seems to have regarded 
his function asthat of a mere machine 
and hisonly duty to transmit to the Court 
any half trpths and insinuations which his 
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clients desired him to-record. We com- 
mend Mr. Mir Ali Raza, the Deputy 
Magistrate, for bringing this matter to the 
. notice of the Court, but we are surprised 
tofind that when an application came up 
before Mr. K.G. Banerji, District and Ses- 
sions Judge, he made observations which 
showed that he entirely overlooked the 
manifest duty of a legal practitioner .to 
the Court and regarded the matter as 
one exclusively between ‘the’ client and 
the lawyer. In this he was undoubtedly 
wrong. 
respondent the benefit of the doubt and 
allow him to remain a Vakil of this Court. 
His conduct, however, deserves censure, and 
though we discharge the Rule issued 
against him, we order him within 21 days to 
pay to the ‘Registrar the sum of Rs. 250 
` being the costs incurred by the Govern- 
ment in this matter. If default in payment 
is made, such default is-to be conimuni- 
cated to the Court. 
MQ, -K Order accordingly. 
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SIND JUDICIAL COMMIS- 
” SIONER’S COURT. 
CRIMINAL APPEAL No. 214 or 1924. 
; November 14, 1924. 
- Present:—My. Rupchand Bilaram, A. J., C. 
-UMER DURAZ MUNSHI—AvpELLANT 
versus 


TIMPEROR-—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 161, 
162——"Any person,’ whether includes, “accused per- 
son"---Evidence Act (I of 1872), ss. 25, 27——Incriminat- 
ing statements, admissibility of—Confessional state- 
ment—Question.of “fact. A 

The words “statement of any person” in s. 162, 

- Or. P. C., refer to the statement:of any witness in 
the course of a Police investigation, and not to the 
statement of an accused person in respect of whom 
-suchiinvestigation is held. [p. 412, -col..2.] 

“Any person” in s. 161,/Cr. P. C., refers 
and not.to the person who is accused of the offence. 

ibid: i 
Lavy incriminating statement made by an accused 
person at ‘an inquiry héld under s. 161, Cr. P. 'C., 

—Ayould-be-excluded- at—tire trial under_s, 25 of the-Bvj- 
‘dence Act, as having, been made toa Polico Officer, 

` and as such of no material use at'the trial. [ibid] 
Such parts of a confessional statement as lead to 

‘discovery of- incriminating facts as also.statements. 
«made to the Police by an accused person which are 
not of an incriminating nature, are admissible under 
19.27, Evidence Act. [p. 413, col. 11 $ 

The question whether, a particular. statement, 
owhetherit*be positive oriegative, verbal or-expressed 


. - UMBR-BURAZ MUNSHI V. EMPEROR. 


With some hesitation we. gave the. 
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by conduct, is or is nota confession, must be decided 
on the facts of each case. [p. 414,-col. 2 


J Pe 
Appeal against an order of the.Additional 
City Magistrate, Karachi, dated the 30th 
July 1924. 


Messrs. Santdas Mangharam and Hassan 
mal M. Gurbuxani, forthe Appellant. | 
Mr. Partabrai D. Punwani, 2nd Assistant 
Public Prosecutor for Sind, for the Crown. 


JUDG MENT.—The appellant has been 
convicted and sentenced by the Additional 
City Magistrate, Karachi, to one day-s 
rigorous imprisonment and ‘to~a fine òf 
Rs. 1,000 under s. 420 Indian Penal Code. He 
is a University graduate of -fifteen years 
‘standing and upto the time of this trial 
he was working as a teacher in the local 
“Government High School on a salary .of 
Rs. 230 per mensem. He was tried-along 
with one Nanalal another teacher.employ- 
ed in the same school, under ss. 120 (b) and 
420, Indian Penal Code, for.conspiring to 
cheat and for cheating two persons, ‘out-of 
-a number of victims, who were fraudulent- 
ly induced: to join a bogus ‘Society called 
‘the “Zodiac Brothers” ‘and to become 
Zodiacs on payment of Re. 1 per month-as 
donation or subscription tothe organisers 
of this Society on promises of certain re- 
wards and financial help. . 

It-is not seriously contended that this 
Association had no -existence in fact, that 


* - it was a huge fraud on the public, and 


that ‘the money paid by the -persons who 
were induced to join as Zodiacs went into 
the pockets of the organising cheats, 4t 
will be interesting to reproduce portions 
of the leaflets used -by the cheats, for the 
attainment of their object, which consist ¢ 
- chiefly of (1) a letter of request -for enrol- 
ment as a member, (2) a list of rewardsand | 
financial help.said to have been given -to 
the members, (8) énrolment certificate and 
(4) Zodiacal orders. - 
- (ly) LETTER:OF REQUEST. 

ZODIAC BROTHERS, Jail Road, 
-HELPERS AND Apvisors, Karachi,... 192 .. 

i “ain ji a. 

Social, influential and. - 
financial matters. Be S i 

TS i Established in 1915, 
DEAR iIRIEND, ` ; 

Be a-Zodiac and :8000 Zodiacs living‘in. 
.different.parts of India will be duty-bound 
to help you. Surely-you ‘need help—help-or 
lift in a thousand -ways—to live <an‘honest, — 
honourable, happy life. Such help-Zodiac 


[86 I. O. 1925] 


Brothers must give you, if you are ‘enlisted 
as a Zodiac. 


If you need ‘social influence, if you . 


seek and “fail to get an -honourable 
appointment or an important post -or job, 
if you.require a small amount for your trade 
or -business......... if you require influence 


or p6wer to carry.on ‘your own ideas ‘suc- 


cessfully, in‘fact, if you want any help-for 
any honourable purpose, apply .at once 
with open heart to Zodiac Brothers and 
they, having got their 8000 Zodiacs will 


‘help you from « every corner of India, to the ' 


best of their ability. 

Our Motto is “Help others and you will 
be helped”. 

‘Our Rule is “Obey the Zodiac King to the 
best", 


If you also follow faithfully and honestly - 


this moto and this rule, you will never 
repent for becoming a Zodiac. 

Monthly donation | to be.a Zodiac is.rupee 
one. At least try for one year. Within 
one year, you- will get such a help which 
Rs. 10,000 will never be able to secure. 

Supposing you are an -extremely unfor- 
tunate man, still, within one year, you will 
get ‘back at least’ some rupees for :certain, 
- if not all: There is risk of ‘losing some 

rupees in one year—if you are exceptionally 

unfortunate. On the other hand, there is 
in store for you a chance for getting help 

‘which Rs. 10,000 will never bè able to 
secure—either in form of cash money you 
were-in need of, or help—any how, you are 
bound to get help, when we have, at our 
back, 8,000 Zodiacs to secure such help. 
Try it for one year and we are sure you 
will stick to us permanently. There is risk— 
and yet—when.8,000 Zodiacs have-risked this 
amount, they must have benefits’ to -the 
extreme. ‘They must be thankful to God for 
enlisting themselves as’Zodiacs. 

‘Please ‘remember -that you, can at any 
time consider yourself separated from us 
and may réfuse‘to pay ‘the-donation. :Still 
to us, you are a Zodiac, ‘because, “Once a 
Zodiac always a Zodiac” is. ‘our principle. 


If yourwant our hèlp in any way write, 
clearly-giving ‘full -particulars......... On re- 


ceipt of this two men (of-your own town if 
possiblé) will be.told to report-dbout you, If 
you are really ïn right earnest.and if your 
“dims-are found .to be honourable, :you will 
be enlisted as a Zodiac. If -conbrary sis 
reported we will return your one rupee to 
you with thanks (at least within a fort- 
night)., 
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(2) -LIST OF ‘ZODIACAL REWARDS. 
3lst December 1921, 

The following list shows the financial help 
to Zodiacs over and above the social and 
influential help (which being of the most 
confidential and private nature, cannot and 

will not be published or given out at any 
time). 

Financial-help to Zodiacs. 


Fifteen Rewards of Rs. 1,000 each...Zodiac 
Nos. 93, etc. - 
Three rewards of Rs, 500 each...Zodiac 


Nos. 3422, ete. 

-Five rewards of Rs. 100 each...Zodiac Nos. 
430, etc. 

Fifty rewards of Rs. 10 each...Zodiac Nos. 
are given in a separate list. 

-Zodiacs getting “these rewards will not 
have a separate list. Zodiacs getting these 
rewards will not have to send in their 
monthly donations for ten months, as their 
reward money will be credited to their 
‘account, unless previously desired otherwise. 

Five hundred rewards of Rs. 5 each... 
Zodiac Nos. are-given in a separate list. 
Zodiacs getting these rewards will not 
have to send their monthly ‘donations for 
five months, as‘their reward money will be 
credited to their :account. : 
(3) ENROLMENT CERTIFICATE. 
Reference No. 





Dear Comrade, 

Weare glad toinform you that you are 
enlisted as’ one of the Zodiacs from the 
month of......... 192 , You are now a Zodiac 
of the Courtyard of Zodiacs, and as such, 
you must remember the following : — 

(1) Your Number...Zodiac No.—of the 
Court Yard. 

(2) Our Motto—Help others and you will 
be helped. 

(3) Oar Rule—Obey the ‘Zodiac King to 
‘the :best. 

(4) Our Principle—Once a Zodiac always . 
a ‘Zodiac. < 

“Herewith we -also send you Zodiacal 
‘Orders, list No. 1. 

Relying ai on Lyon help and co-opera- 
tion. 


a el 


(4) ZODIACAL ORDERS—LIST NO. 1. 
Strictly Confidential. 


(1). Do not expect too much: because too 
much of-everything means nothing. 


(2). Help others and you will be helped; 
‘because one who cannot help others does 
not deserve:any help. 
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(3). Learn to know other Zodiacs; because 
without knowing other Zodiacs, you cannot 
help them. . 

(4). Make your Friend a Zodiac; because 
your friend has every right to secure your 


help just as you have a right to secure help- 


from him. 

(5). Tell us—who is the most influential 
< person in your circle (he must be an Indian.) 
Give his address and particulars regarding 
him. ; 
How to know other Zodiacs. 

The following imaginary dialogue or con- 
versation between yourself and your friend 
roust be learnt by you by heart, and it will 
help you to know other Zodiacs. 
s x % 


PA 
*% 


_ In this way you learn howto know other 
Zodiacs and to help them. Help others, 
and you will be helped. Follow this, faith- 
fully and honestly without waiting for the 
Reward. 
Do your duty well—leave the rest to God 
who is great. 4 Ey 
. “Yours Sincerely, 
j B `` Zodiac Brothers, 
` By order of the Zodiac King, 
Under Penalty and Suspension, ` 
` Under Order and Control, 
Under Seal and Cover. 


“In addition tothe printed letter of re- 
quest sent out by post, the public were 
also induced to join the Association by 
“advertisement published in papers which 
have little or no circulation at Karachi. 
The victims selected appear to have been 
persons living outside Sind. The extent 
to which they were deceived, cannot now 
be ascertained, though it appears that a 


‘considerable number of persons were taken. 


in. Thirty-two postal Money Orders have 
been exhibited in the case Ex. 1/32. There 
is no record of the number of registered 
letters containing currency notes or postal 
stamps which were. received by the cheats, 
but their number does not appear to be 
insignificant. One of the victims of this 
huge fraud was one P. N. Rao Chatrajee, 
Mining Engineer and Proprietor, “The 
Himalaya Exploration Company”, Mysore. 
He had not only paid one year ssubscription, 
but had also secured two more Zodiacs 
for the Association, His repeated requests 
to the Zodiacs for help brought him none, 
and he-wrote tothe District Superintend- 
entof Police, Karachi, on the subject which 
led to the present investigation, and to the 
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appellant -and the co-accused Nanalal be- 
ing placed on trial.. The learned Addi- 


tional City Magistrate was of the opinion 


that the evidence on the record was not 
sufficient to warrant a conviction against 
Nanalal who was duped by the appellant 
to take some minor part in addressing 
notices and writing certain lists, and that 
offence as against theappellant under s. 420, 
Indian Penal Code, alone was proved. 


The learned Pleader for the appellant 
has urged that the lower Court was ‘in 
error in allowing certain written explana- 
tions submitted by the ‘appellant to the 
Police during the course of their investi- 
gation being admitted in evidence, and in 
relying on certain statements made therein 
as proof against the appellant. He con- 
tends that the explanations are statement 
within the meaning of s. 162, Cr. P. C. 
and asmuch inadmissible in evidence, for 
any purpose whatsoever, and further 
contends that at any rate the explanations 
are inthe nature of confessions made to 
the Police,and as such excluded by s. 25 
of the Evidence Act, : 


. In my opinion the words “statement of 
any. person” in-s. 162, Cr. P. C. refer to 
the statement of any witness in the course 
of a Police investigation, and not to the. 
statement of an accused person in respect 
of whom such investigation is held. Sec- 
tion 161, Cr. P. ©. which precedes s. 162, 
Cr. P. C., empowers certain Police Officers 
to examine orally “any. person” supposed 
to be acquainted with the facts and the 
circumstances of the case, and requires 
such person to answer such questions. 
subject to certain limitations, The marginal 
note to the section shows that it refers 
to “examination of witnessess by Police:” It 
would appear that “any person” in this 
section refers. to a witness and not to the 
person who is accused of the offence, It is 
quite another matter, if the person who 
made a statement to the Police in the course 
of an investigation was not then accused of 


“the offence under investigation but was 


called as a witness, The object ofs. 161, 
Cr. P. C. is to obtain evidence to be pro- 
duced at the trial. Any incriminating 
statement made by an accused person at an 
inquiry held under s. 161, Cr. P, C., would 
be excluded atthe tiial under s. 25 of the 


‘Evidence Act, as having been made toa 


Police Officer, and as such of no material 
use at- the trial. In Queen-Empress v, 


(86 Í. d. 1995) 


Jadub Das (1)-the Calcutta High Court con- . 
sidered it very improper on the part of the - 


Sub-Inpspector of Police to take down ths 
statement of the accused person professed- 
ly under s. 16], Cr. P. C., as preliminary to 


his arrest, and pointed out that a statement” 


unders. 161, Cr. P, C. was intended to be 
taken only for the purpose of obtaining 
evidence, - Again, s. 164 cl. (1) of the Code 
empowers a Magistrate to record any state- 
ment or confession. It would appear that 
in this section again the expression “state- 
ment” is limited to. the statement of a 
witness.. If s. 162; Cr. P. O., is intended to 


exclude every statement made by an accused - 


person to the Police for any purpose what- 
soever, it would override and render 
nugatory the provisions of s. 27 of the 
„Evidence Act, ‘which permits of so much of 
the information given by an accused person 
being used against him as relates to any 
fact having been discovered in consequence 
of such information, Such parts of a con- 


fessional statement as lead to discovery of. 


incriminating facts as also statement made 
to the Police by an accused person which 
are not of an incriminating nature have 
been held to be admissible by all the High 
Courts. . There is no warrant, therefore, for 
holding that the words “statement of any 
person” in s. 162, Cr. P. U., include the 
statement of an accused person. h i 

The second contention of the learned 
Pleader, however, stands on a different 
footing. It depends on the question whether 
that part of the.explanation of the accused 
which is made ùse of by the learned Magis- 
" trate. is a “confession” within the meaning 
of s. 25 of the Evidence Act. In the ex- 
` planation in Ex. 1/33 which is written and 
sigaed by the appellant, he states as 
follows :— 

Caas L have received registered letters 
and money orders for him (Nanalal) at his 
verbal request from. time to time from the 
10 or 12 months when he had told me to do 
so, and I used to give him the money or 
registered letters received by me from time 
to time or used to drop the same in the 


letter box attached to his office as he had 


requested me to do so. I used to sign the 
money order receipts and the receipts of 
registered letters forthe Zodiac Brothers 


.at the request of Mr. Nanalal. I have dis: 


posed of everything that I have received 
for him to him. I might have received 


A 0 270, 205; 4 C, W. N. 129; 14 Ind, Deo, (N. 8.) 
9 R s oa s E S 


UMER DURAZ MUNSHI ¥. BUPEROR, 


418 


about one hundred money orders generally 
of a rupee each for about one year for 
him......... Èn Wk” 

Receiving money orders and registered 
letters addressed to this bogus Association 
would be a very strong piece of incriminat- 
ing circumstance to prove the guilt of the 
appellant, and would throw a considerable 
amount of onus on him to prove that hè 
had no guilty knowledge and that he paid 
the money over to the co-accused. In my 
opinion, this part of the statement is in 
the nature ofan incriminating statement, 


“and as such inadmissible in evidence under 


s. 25 of the Act, In Imperatrix v. Pandhari- 
naih (2) whefe an accused person was 
‘charged with having dishonestly used as 
genuine a forged cheque, under ss. 46], 


- and 471, Indian Penal Code, a statement 


made by him to the Police, when he was 
shown the cheque, that he had received the 


-cheque from one Kisan, was held to be 


inadmissible. In the course of his judg- 
ment Melvill, J., observed :— 

“It is true that the statement in question 
was probably not intended as a confession 
of guilt, but was rather made by the prisoner 
in self exculpation;, but it is neverthe- 
less an admission of a criminating circum- 
stance on which the prosecution mainly 
relies, and formed, indeed, the most import- 
ant part of the evidence against the accused, 
We think that such an admission comes 
properly within the rule of exclusion which 


‘the Legislature has laid down in regard to 


confessions made by a person in custody of 


‘the Police.” , 


This ruling was referred to with approval 
by. Sargent, C.. J. in Queen-Empress v. 
Nana (3) and followed by Jardine, J., in 
Queen-Empress v. Javecharam (4). The 
ruling in Emperor v, Mahomed Ebrahim (5) 


‘where the accused was found carrying away 


a box at night and when asked by the 
Policeman. on duty stated that the box be- 
longed to him, and the statement was held 
admissible against him on atrial of theft 
of the box is somewhat different. The 
ruling in Imperatrix v. Pundharinath (2) 
was not dissented- from but distinguished 
on .the ground that in the former case ihe 
accused had admitted possession of a cheque 
alleged to be forged and as such it was 
an admission of one of the criminating 


(2) 6 B. 34; 3 Ind. Dec. (x. s.) 479. 

- (3) 14 B; 260; 7 Ind. Deo. (x. 8.) 682, 
(4) 19 B. 363 at p. 368; 10 Ind. Dec, (Xa sa) 245 
-(5) 5 Bom. L. R. 312. 
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circumstances which went up to make the 
offence charged against the accused. 
ceiving money sent by persons who were 
induced by the false and fraudulent adver- 
tisements issued in the name of “Zodiac 
Brothers” would be one of the criminating 
circumstances of the offence with which the 
appellant was charged, and, therefore, 
within the rule laid down by Melvill, J. 
This part of the appéllant’s statement is 
relied on by the prosecution as true, and 
is availed of by them in order to avoid 
their obligation of proving one of, the in- 
gredients of the offence with which the 
‘appellant is charged. In Emperor v. 
Mahomed Ebrahim (5) the statement of the 
‘ accused was not relied on as true but as 
false. It was not being used as an admis- 
sion of any incriminating circumstance. 
~The fact that the accused was found in 
“possession of the box could be proved by 
“the evidence of the Policeman himself. As 
pointed out in Barindra Kumar Ghose v. 
Emperor (6) each case must be decided 
as it arises with reference to the question 
whether a particular statement concerned, 
whether it be positive or negative, verbal 
or expressed by conduct, is or is not a 
_ confession. In the circumstances of this 
case, [am of opinion that this statement 
should have been excluded as being ofa 
criminating nature. It israther unfortunate 
for the prosecution that I am excluding 
this piece of evidence from my considera- 
tion as the Crown relying on this admission- 
did not press for an adjournment of the case 
to examine Manilal, the postal peon who 
was then out of Karachi on a long leave 
and was said to have paid to the appellant 
money sent by, money order to “Zodiac 
Brothers.” It:also appears that the Crown 
were so indifferent with regard to proving 


the delivery of money covered by money: 


‘orders to the appellant, that they did not 
` carefully examine the thirty-two money 
‘orders produced and exhibited as Éx; 1/32 
and find out that money paid in respect of 
“two of them dated 3rd April 1923 was paid 
by the postman Nagesar and in respect of 
two others dated 12th April 1923 was paid 
by. the postman Keshow, the latter of whom 
Was examined as a witness in the case to 
prove having delivered to the appellant 
certain régistered and other letters address- 
ed to “Zodiac Brothers,” but who was not 
asked about the money orders, If I had 


(6) 7 Ind. Cas, 359; 37 6. 467 at p. 523; 14 Ó. W. No 
i4; 11 Cr Li J. 458 
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not come to the conclusion that the evidence 
for the’ prosecution exclusive of admission 
of the appellant was not sufficient to warrant 
a conviction, I would have ordered the 
evidence of the witnesses Manilal, Nagesar 
and Keshow to be recorded under s, 428 
Cr. 'P. C. There -is, however, more than 
ample evidence to hold the offence proved. 

. [After discussing evidence the learned 
Additional Judicial Commissioner con- 
cluded. | 

I have no hesitation in holding that the 
appellant has been rightly convicted, 

The sentence inflicted on the aceused is 
lenient. It i is, however, urged that he be- 
longs to a respectable’ family, that he Has 
been dismissed from service, and the dis- 
grace that has been brought on him and 
his rélations would bea sufficient deterrent 
and that his being confined to gaol may 
have the- effect of making him a hardened 
criminal, The learned Assistant Public 


. Prosecutor has not pressed for the sentence 


being enhanced. After some hesitation I 
have come to the conclusion that I should: 
not refer the case td. the High Court for 
enhancement of the sentence’ “and T hope 
that the appellant would turn over a new 
leaf and employ his‘ genius and learning in 
better directions in the future 

I confirm the conviction and” sentence 
arid dismiss his appeal. 

S. D. Conviction confirmed 


CALCUTTA HIGH. COURT. 
ORDINARY ORIGINAL CRIMINAL- 
JURISDICTION. 

Jtine: 25; 1924; 

Pr esent:—Mr. J ustice Mukerj ji. 

_ DMPEROR-—-PROSECUTOR 
versus 
PANCHKAR[ DUTT AND OTHERS 

. ~—ACCUSED. 

Evidence Act (I of 1872), ss, 24, 80—Criminat 
Procedure Code (Act V of 1898), ss. 7 (2), 104, 20°— 
Trial with Jury - Admissibility of evidence -Duly of 
Judge--Confession, record 6f—Duty of Mugistrate 
recording confession— Admissibility of confession-— 
Voluntary nature’ of confession, proof of—Illegal 
custedy, effect of—Confession récorded by Presidency 
Magistrate in Calcutta—Formalities to be observed 
Presumption:- 

. One ofthe duties of g Judge in a trialtheld with 
the did: ofa Jury is to prevent the--production. of 
inadmissible evidence whether it is or is not objected 
toby the parties. The fact that the accused piti 
forward some particular ground for holding that 


(86-1. o. 1985) 


certain evidence is not admissible does not relieve the 
Jidge of his duty to look into all the cirgumstances in 
order to judge whether the evidence is- admissible or 
not, [p. 416, col. 2; p. 417, col. 1.] 


In dealing with the question of the admissibility of 


a’ confession the Judge is not concerned with the truth 
or falsity of the confession; that isa matter entirely 
for the.Jury. The Judge is only concerned with the 


question as to whether the confession is admissible in 


evidence. If the confession is voluntary it is admis- 
sible: If prima facie it is false, inconsistent, improper 
dr absurd that-might suggest that it is not voluntary. 
[p. 417, col. 1.]. 3 

_ Bven if the Judge‘is satisfied as to the truth of, & 


confession but doubts its voluntary character, he is . 


bound to exclude it under the law. fibid.] , 

Section 24- ofthe Evidence Act does not require 
positive -proof of improper inducement to justify the 
rejection of a confession, the word “appears” indicat- 
ing a lesser degree of probability, than would be 
necessary, if “proof” had been required. Anything 
ranging between the barest suspicion on the one hand 
and absolute certainty on the other may be sufficient to 
satisfy the requirements of the section for the rejection 
of a confession. [p. 419, cols. 1 & 2.] Ey 

A. confession duly recorded by a Magistrate under 
s: 164 of the Cr. P. C., with the proper certificate 
appended to it will be admitted in evidence subject to 
the provisions and restrictions contained in s. 24 of 


the-Hvidence Act. Under the latter section a well- ` 


grounded conjecture. reasonably based upon circum- 
stances‘ disclosed in the confession, is sufficient to 
exclude the confession because it is idle to expect the 
accused to prove the inducement, threat, or promise, 
for in most cases such proof cannot be available. [p. 
419, còl. 2. ; | 

DL aana the Cr: P: O. is, however, inapplic- 


able to' the Police in’the town of Calcutta and a cor- 


fession recorded’ by a Presidency Magistrate in the 
town of-Caleutta need not conform to the provisions 
of’ that section. [p. 419, col. 1.] : 


Section 80 of the Evidence Act speaking as it does 
of confessions “taken in accordance with the law” 
doés ‘not apply to a confession which is not recorded 
in conformity with the provisions of s, 164 of the Cr. 
P. O. Such a confession comes before the Court 
without any presumptive force of its “own and its 
adinissibility must be judged as that of any other 
Sethe evidence adduced in the case. [p. 420, 
col: L 5 i 

An order to ensure the voluntariness of a confession 
the questioning of the accused: before he makes the 
confession forms'a very important factor. The Magis- 
trate müst -question the accused witha view to dis- 
covering whether he -confesses voluntarily and this 


- questioning must be in pursuance of a real endeavour 
to find out the object of the confession, the require- : 


ment not being satisfied by putting a few formal 
questions. [ibid.] 3 

© A direction by the Magistrate to the accused to 
make the statement voluntarily is quite a different 
thing from questioning him to find out- whether he 
iš making the statement voluntarily. {p. 421, col: 2.] 


The'questions put to the accused must be directed | 
“to 'eliciting facts which. will enable the Magistrate- to 


judge of: the cliaracter of the confession that thë 
accused is about to make, and not merely repeat some 
set formule which the accused’ can scarcely appreciate 


and merely ask him whether his corifession is volun- . 


tary, a-question Which he-will answer in the affirmative 
the- more readily: thie greater-the influence, if any, that 
he may be labouring wider. fp; 422; col 1] _ 
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Punctiliousness and care in the’ recording of a 
confession are of the utmost importance and it is 
essential that the Magistrate-should satisfy himself in 
every reasonable way. before recording a confession 


that the confession’ is made voluntarily. [p. 422, 
col. 2.] 


Non-compliance, however, with an order of Govern- 
ment as to the formality to be observed in recording 
confessions does not render a confession inadmissible 
in evidence if the Court is satisfied that the confession 
was voluntary. [p. 423, col. 1.] 

Illegal or improper detention by the Police vitiates 
a confession and might lead toa presumption that 
there was ill-treatment. [p. 424, col. 1 

The Police have nothing to do with the question 
whether a statement by an aécused person is satisfac- 
tory or inconsistent, and if a prisoner wishes to make 
a voluntary statement the Police must produce him 


before a Magistrate and let him do it whatever might 


be its character. Delay in producing prisoners who 


are willing to have their confessions recorded affect: 
the value of the confession. [p. 423, col, 1.] a 


Once a prisoner has begun to confess he places him 
self in a position from which it is difficult for him to 
extract himself and thereafter the slightest hint from 
his prosecutor is sufficient to induce him to say any- 


thing and everything that may suit the prosecution. 
[p. 424, col. 2.] 


In a case of doubt on the question of admissibility 
of evidence when it is of such vital importance to the 
prisoner as his own confession, the Court should not 

old it as admissible unless it is affirmatively satisfied 
as to-its relevancy and voluntariness, [p. 426, col. 1.) 
Case-law discussed, 


Mr. B. L. Mitter (with him Mr. A, K. 
Basu), for the Crown. 

Messrs. H. M. Bose, Abani Ch. Banerji 
and Nishith Ch. Sen, for the Accused: 


JUDGMENT.—The confession of the 
prisoner Jibankrishna Sircar was record- 
ed by the Hohorary Presidency Magistrate 
Rai Bahadur Dr. Haridhan Dutt on the 
loth and the 16th December 1923. It was 
not retracted at any time during the com- 
In his statement be- 
fore the Committing Magistrate at the 
close. of the enquiry on the 10th April 1924, 
the prisoner said, “I have sid whatever 
I had to say to Dr. Haridhan Dutt in my 
statement before him.” On the 19th May 
1924 a petition, purporting to have been 
filed by the prisoner and bearing that 
date, was put up before me, retracting the 
“Gonfession. . a 


The confession of the prisoner Hari- 
pada Mookerjee was recorded by the Hono- 
rary Presidency Magistrate Mr. S. N. Roy 
on the 13th, 14th and 15th December 1923. 
On the 17th December 1923, the prisoner 
along with his co-accused was put up before 
a-Stipendiary Magistrate with a charge- 
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sheet submitted on that day and the case_ 
was adjourned to the 27th December 1923. 
On the last mentioned day a petition pur- 
porting to have been written by Haripada 
on the 23rd December 1923, on paper 
evidently supplied to him by the Jail 
authorities was presented before the Magis- 
trate, retracting the confession made and 
recorded as aforesaid. The 23rd of Decem- 
ber was a Saturday and I am told that 
Saturday is.the only day of the week on. 
which prisoners in Jail are allowed to write 
letters. ` 

In the petitions of retractation .most of 
the grounds alleged for the confessions 
amount to charges of ill-treatment, torture, 
threat and coercion of the vilest and most 
brutal character, directed against Inspector 
Hemchandra Lahiri, the Chief Investigating 
Officer im the case. Having heard the 
evidence in the case and taking into con- 
sideration all the circumstanees disclosed 
therein, I have ‘not the slightest doubt 
in my mind that these charges are un- 
founded. There-is not a tittle of evidence 
in support of these charges; and no cir- 
cumstances -have . been disclosed which 
might afford the remotest suggestion or 
-inference of such conduct as having been 
likely on the part of-this Police Officer; on 
the other hand, the circumstances which 
are proved in this case are utterly incon- 
sistent with-these charges. I most: un- 
_ hesitatingly state that now-a-days no Police 
* Officer whatever his ‘nationality or creed 
-may be and, however,- much'he may 
happen to value -his appointment or its 
emoluments. would think of- stooping so 
low as to resort to means of the descrip- 
tion alleged for getting a confession from 
an. accused person. I cannot but think 
that the story of coercion which these re- 
tractations tell is a pure invention’; and 
it was. really gratifying to find that not 
much use was made of it while this Police. 
Officer was in the witness-lox under cross- 
examination and that the learned Counsel 
appearing forthe prisonersin -the course 
of their arguments on the -question of 
admissibility of the confessions made only 
the faintest allusion to the misconduct. 
which the prisoners so graphically and- 
emphatically portrayed in their retracta- 
tions. ‘These retractations are somewhat 
amusing too in view.of the manner in 
which acts and conduct on the part of the 
Inspector, which ultimately appeared to 
be the dictates of pure humanity or gentle- 
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manliness, have been sought to be 
misconstrued. and attributed to, ulterior 
motives which must have been far ‘away 
from his mind. Itis unfortunate that the 
accused thought of resorting to these allega- 
tions, but I shall say no more of them as I 
disbelieve them in toto. ; 

~ In his petition of retractation referred to 
above Jibankrishna Sircar also makes a 
statement tothe effect that he made the 
confession as tutored by the Inspector and 
as his mind was unhinged because the 


- Inspector had threatened to send his wife 


to Jail and ill-treat her. Haripada Mooker- 
jee in his petition of retractation further 
suggested that he had been induced to. 
make the confession on the promise that 
hé would be made an approver. With re- 
gard to these matters, as rightly pointed 
out by the learned Standing Counsel, there 
is no proof on the record in the sense in 
which the word “proof” is defined in the 


Indian Evidence Act; and judging from 


the way in which the cross-examination . 
of the Inspector was conducted it would 
seem that no very special reliance was placed 
upon them. In considering the question 
as to whether these confessions are admis-. 
sible or not, I do not think, however, 


-that I am confined to the grounds for the 


confessions as‘ contained in these retracta- 
tions ; nor dol think that it would be just- 
to pin the confessing prisoners down ` to, 
the allegations which they have made in the 
fond -hope of exciting suspicion or sym- 
pathy in the mind of the Tribunal. It- 


‘is true,as the learned Standing Counsel 


has argued, that the. grounds alleged by 
the prisoners themselves in. their retracta-: 
tions and sought to be made out by them 
in cross-examination should be primarily- 
‘examined. The question involving a state 
of mind of the prisoners themselves ag 
being due to circumstances within their 
special knowledge must be investigated from 
the ‘point of view put forward by them; 
but tnat does not mean that the duty of 


“the Court. in deciding on the question of 


admissibility of the confessions ends there. 
In fact, I am called upon first to decide 
whether the confessions are admissible; 
the question as to the value of the retrac- 
tations will only come in afterwards. I 
may mention that one of my duties sitting 
as a Judge in a trial held- with the aid 
ofa Jury is to prevent the production of 
inadmissible evidence whether it -is or is 
not objected to by-the parties, That is ex- 
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pressly laid down in s. 297, Cr. P. O., and 
if that is so the fact that the accused 
forward some particular ground for holding 
that the evidence is inadmissible would 
not relieve me of my duty to look into 
all the circumstances in order to judge 
whether it is admissible or not. Not to 
speak of such important pieces of evidence 
as confessions, even with regard to‘evidence 
of much less important character" which 
might suggest criminality or guilty know- 
ledge on the part of the accused, the neces- 
sity-on the part of the Judge to. bear: in 
_ mind the provisions of s. 297, Or. FP. C., has 
been emphasized in the case of Abbas Peada 
v, Queen-Empress (1). 

I amnot concerned with the duetoi of 
‘the truth or falsity of the confessions; 
that isa matter entirely for the Jury.’ [am 
only .concerned’ with the question. as to 
whether they are admissible in evidence. 
TE they are voluntary, they are admissible; 
of courseif prima facie they are false, in- 
consistent, improbable or absurd that 

might suggest that they are not voluntary; 
but Ican see none of these characteristics 
in these two confessions. The contents of 
these confessions, therefore, do not help me 
at all in determining the question one way 
or the other. On the other hand, instances 
are not unknown—in fact they are not un- 
common in a certain class of cases—of 
voluntary confessions being absolutely 
false. - If the present confessions were of 
that character, that is to say, they were 
‘voluntarily made I would be bound to: ad- 
mit them in'evidence and put them hefore 
the Jury, coupled with such directions as 
I should think ‘necessary as to their falsity, 
for appraisement of their worth. Again, 
even if I am prefectly satisfied as to the 
truth -of a confession but I doubt its 
voluntary character, I am bound to exclude 
it ‘under the law. It is true that such 
rejection amounts to excluding truth 
from a Court of Justice but it can- 
not. be helped. As Williams, J., observed 
in R.v. Mansfield (2): "Itis not becausé 
‘the law -is afraid of having the truth eli- 
cited that these confessions are exicuded, 
‘but becduse the law is jealous of not having 
the truth.” The reason is well put by 


Lord ‘Cambpell, C. J., in . R. v. Scott (3) 
1) 25 0. 736; 20. W.. N. 484; 13 Ind. Dec. (N. s. 


asi. 
F j (1881) 14 Cox 0. C. 639. 


3) (1856) D.'& B. O. O. 47; 25 L. J. M. O. 128; a Jus. 
(x. a.) 1006; 4W, R 717; 7 ‘Cox. -O. ©. 164; 105-R. R 
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that “because under such circumstances 
the party may have been influenced 
to say what is not true and the sup- 
posed | confession cannot be safely acted 
In Emperor v. Bhagi Vedu (4) 
Beaman, -J., very correctly summarized thé 
position thus: “If upon weighing all the 
circumstances, the prisoner's denial andthe 
probabilities, it appears to the Judge that 
the confession has been improperly induc- 
ed,no matter how true it may be, he is 
bound to exclude it.” 


The question as to the admissibility of 


‘these confessions may very well be discus- 


sed from tivo distinct points of view ; the 


“first, relating.to their voluntary character ; 


and the second, as to the records that have 
been made of them. 

: The second point may be dealt with first. 
It has been contended on behalf of the de- 
fence that the confessions were not record- 
ed in accordance with the provisions of 
s. 164 read with s. 364 of the Cr. P. ©, 
and the requirements of those sections 
which are of a mandatory character not 
having been complied with the record 
of the so-called confessions are inadmissi- 
ble in evidence. In support of this con- 
tention reference has been made to the 
amendments introduced by Act XVIII of 


“19283, and reliance has been placed upon 


the ‘decisions in the cases of Jai Narayan 
Rai v. Queen-Empress (5) and Queen-Empress 
v. Sagal Samba Sajao (6). It has been argued 
also thats. 533, Cr. P. C., was never meant 
to cure defects of such serious character 
as appear in the present case and which 


“may lead to far-reaching consequences. It 


is unnecessary to discuss the aforesaid deci- 
sions or the decisions in the cases of 
Queen-Eimpress v. Razat Mia (7) and 
Queen-Empress v. Visram Babaji (8) in so 
‘far as they purport to take a somewhat 
different view. A Full Bench of this Court 


wa 


in thecase of Queen-Empress v. Nilmadhab ` 


Mitter (9) expressed grave doubts whether 
a non-compliance with the provisions of 
s. 164 read with s. 364 of Cr. P.'C. could 


‘be curéd under the provisions of s. 533, 


Cr: P.C. It is not profitable to enter upon 
a discussion of ‘this question as I am of 


Gy 8 Boat L. R. 697; 4 Cr. L. J. 332. 

(5) 17°C. 862 at p. 869; 8.Ind. Dec. (x. s.) 1119. 
(6) 21 ©. 642 at p. 660; 10 Ind. Dec: (N. 8.) 1059, 
(7) 22 O. 817; 11 Ind. Dec. (N. 8.) 5 Al. 

_ (8) 21 B. 495; 11 Ind. Dee. (N. 8.) 33 


-7 (9) 15 O. 595; 7 Ind, Dee, (N. S G, Be 
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opinion that s. 164, Cr. P. C., in spite of the 
alteration that it has undergone by the 
amendment introduced by Act XVIII of 
1923, does not apply to the confessions 
recorded in the present case. 
s. 1 of the Code enacts that nothing contain- 
ed in the Code, in the absence of any 
specific provision to the contrary, shall 
apply to the Police inthe town of Calcutta. 
As observed in the Full Bench decision in 
the case of Queen-Hmpress v. Nilmadhab 
Mitter (9) the only section in Ch. XIV of 
Act X of 1882 applicable to the Police in 
Calcutta was s. 155. Itis true that by Act 
V of 1898 a new sub-section, namely, sub s. 
(3) was introduced into s,156. That in my 
opinion has not made any substantial 
alteration in the state of the law. The 
Police investigation that took place in the 
present case was neither an investigation in 
a non-cognizable case held under the orders 
of a Presidency Magistrate as contemplated 
by s. 155; Cr. P.’C., nor an investigation into 
a cognizable case held under the orders 
of a Presidency Magistrate empowered 
under s. 190, Cr. P. C., as contemplated by 
s. 156, Cr. P.O. The Police investigation 
that took -place in the present case was 
not, therefore, an investigation held 
under Ch. XIV. bection 164, Cr. P.C., 
expressly refers to a record made by 
a Presidency Magistrate of a confession 
made to him in the course of an investi- 
gation under that Chapter or at any 
time afterwards befure the commence- 
ment of the trial. The section, therefore, is 
not applicable to the present confessions. 
It has been argued by Mr. Bose with his 


usual pertinacity and ability that there can ` 


be no conceivable reason for the Legislature 
to have omitted to prescribe with reference 
to confessions made in the course of 
investigations held by the Calcutta Police, 
those elementary and essential safeguards 
which have been so jealously provided for 
in other cases. I may say, I deplore the 
condition of things as they stand at 
present; but Iam unable to hold that the 
section, in the way in which it is worded, 
can be taken, to apply to the present 
confessions. am clearly of opinion that 
even if the Legislature meant to include 
the recording of all confessions to be 
governed by s. 164, Or. P. C., they have 
failed io express such intention in the tems 
they have used. Itis interesting to note, 
however, that the forms used for recording 
these confessions are the printed forms, 
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being High Court Criminal Form No. (m) 
184 approved in letter No. 282, dated 2ist 
August 1917,- and headed as” follows :— 
“Form of recording confessions or 
statements, s. 164 of the Code of Criminal- 
Procedure.” These forms were also used 
by the Presidency Magistrates when the 
Code of 1898 was in force though s. 164 
of that Code was unquestionably not 
applicable to them, and they have also 
been used in recording the present two 
confessions. Why the Legislators have per- 
mitted this anomaly to continue is not for 
me to enquire and L refrain from saying 
anything further with regard to that matter. 
That these forms have been supplied for the 
use of. Presidency Magistrates for recording 
these confessions clearly suggests that it was 
intended that they must not overlook the 
spirit of the salutary provisions contained 
in that section. In view of my conclusions 
as to the applicability of s. 164 to the 
present case, the arguments based on the 
supposed defects in the recording of the 
confessions must fail. 

I now turn to the question of admissibility 
of the confessions from the point of view of 
their character as such. 

For this purpose itis first of all necessary 
to refer tothe provisions contained in s, 24 
of the Indian Evidence Act. Section 24 
runs thus :— i 

“A confession made by an accused person 

is irrelevant in a criminal proceeding, if 
the making of the confession appears to 
the- Court to have been caused by any in- 
ducement, threat or promise having refer- 
enceto the charge against the accused person, 
proceeding from a personin authority and 
sufficient, in the opinion of the Court, to 
«give the accused person. grounds which 
would appear to him reasonable for sup- 
‘posing that by making it he would gain 
any advantage or avoid any evil of a 
temporal nature in reference to the proceed- 
ings against him.” 

There are words and expressions in this 
section to which one must pointedly direct 
his attention in order to construe the sec- 
tion. There occurs the word “appears "; 
the “inducement, threat or promise having 
reference to the charge against the accused 
person ° must proceed from a person in 
authority, but nothing is said as to the 
person to whom-it is to be directed ; itis’ 
enough if such inducement, threat or 
prothise would in the opinion of the Court 
be sufficient to give the accused pergon 
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grounds which ‘would appear to the accused 
person (and not the Court) reasonable for 
supposing that by making the confessions 
he would gain an advantage or avoid an 
evil of the nature contemplated in the 


section. It will be seen, therefore, that the : 


mentality of the accused has to be judged 
rather than that of the person in authority. 
That being so, not merely actual words, but 
words accompanied by acts or conduct as 
well on the part of the person in authority, 
which may be construed by the accused 
person, situated as he then is, as amounting 
to an inducement, threat or promise, will 
have to be taken into account. 
innocent expression, coupled with acts or 
conduct on the part of the person in 
authority, together with the surrounding 
circumstances may amount to inducement, 
threat or promise. In scrutinising a case 
from - the point of view ~of s. 24 of the 


Evidence Act the Court will have to perform . 


a three-fold function. It will have, as a 
Court, to determine the sufficiency of the 
inducement, threat or promise as affording 
certain grounds; it will have again to 
clothe itself with the mentality of the 
accused to see whether the. grounds would 
appear to the accused reasonable for a 
supposition that is mentioned in the 
‘section ; lastly, it will have to judge as a 
Court if the confession appears to have been 
caused inconsequence of the inducement, 
threat or promise. The use of these vague 
expressions has been deliberately made 
with the object of-securing ‘absolute fairness 
in the matter of admitting confessions in 
judicial proceedings. It is indeed very 
difficult to lay down a hard and fast rule 
as to the sufficiency of the circumstances 
which would make the confessien irrelevant 


under the provisions of this section. Re- , 


ported decisions afford us little help in 
this direction. A study ofthe cases, 
bearing upon the question, which are too 
numerous to mention, would show that 
anything ranging between the  barest 
suspicion -on the one hand and 
absolute certainty on the other has 
been held to be sufficient to satisfy 
the requirements of the section. In this 
connection reference may ‘be made to Reg. 
v. Balvant Pendharkar (10), ‘Empress v. 


Mukhun Kumar (11), Queen-Empress v, Dada ' 
Ana (12), Queen-Empress y, Gharya (18), - 


10) 11 B. H.C. R. 137. 

11) 1 O. L. R. 275. : > 
12) 15 B. 452; 8 Ind. Dee. (x. s.) 308. 
(18) 19 B. 728; 10 Ind, Dee. (Nn. s.) 487, 
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Ghatu Pramanik v. King-Emperor (14), 
Emperor v. Bhagi Vedu (4) and Ashotosh 
Dutt v. Emperor (15). The true view seems 
to have been taken in the case of Queen- 
Empress v. Basvanta (16), where it was said 
that-the section does not require positive 
proof (as defined ins. 3 of the Act) of im- 
proper inducement to justify the rejection 
of the confession, the word “appears” 
indicating a lesser degree of probability 
than would be necessary if “proof” had 
been required. There is some diversity 
of judicial opinion on the question regard- 
ing the onus of proof as to the voluntary 
character of a confession, viz., whether the 
prosecution will have to prove affirmatively 
that it was voluntarily made or they should 
do so only in the event ofa doubt arising 
in the mind of the Trial Judge [see for 
instance the observations of Parke, B., in 
R. V. v. Warringham (17) and of Cave, J., 
in R.v. Thompson (18)]. It is unnecessary 
to go into this matter, with regard to 
which there was for some time a diversity 
of judicial opinion in this country as well, 
for having regard to the wording ofs. 24 


of the Indian Evidence Act and also to 


the presumption attaching to certain re- 
corded confessions, and arising under s. 80 
of the Act, the true and generally re- 
cognised view is that a confession duly 
recorded by a Magistrate with the pro- 
per certificate appended to it will be ad- 
mitted in evidence subject to the provi- 
sions and restrictions contained in s. 24; 
that under the latter section a well-grounded 
conjecture, reasonably based upon cir- 
cumstances disclosed in the evidence, is 
sufficient to exclude the confession, because 
it would be idle to expect the accused 
to prove the inducement, threat or promise, 
for in most cases such proof cannot be 
available, 

So far as these confessions are 
cerned, if I am. right in the view. that I 
have taken, viz., that s. 164, Cr. P. C., has 
no application to them, then there is no 
other law that I know of under which 
the Honorary Presidency Magistrates could 


' record these confessions. Section 80 of 


(14) 28 C. 613 at p. 617; 5 O. W. N. 665. 
sa) 68 Ind. Cas. 413; 26 O. W. N. 54; 23 Cr. L. J. 
3 


(16) 25 B. 168: 2 Bom. L; R. 761. $ 

(17) (1851) 2 Den. C. C. 447n; 15 Jur. 318. 

(18) (1893) 2 Q B. 12 at p.17; 62 L. J. M. 0.93: 5R, 
392; 69 L, T. 22; 41 W. R. 525; 17 Cox, O. 0, 641; 57 J, 
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thé. Evidence Act, speaking as it does of 
confessions “taken in accordance with law,” 
does not apply to these confessions’ They 
come before the Court without any pre- 
sumptive force of their own and their 
admissibility must be judged as that of 
any other evidence adduced in the case. 
Thé Honorary Presidency Magistrates, I 
take it, would undoubtedly not have re- 
corded the confessions unless ‘they con- 
sidered them as being voluntarily made; 
but my duty is to investigate into the 
circumstances in order to ascertain whether 
the confessions were voluntary. 

In order to ensure the voluntariness of 
a confession the questioning of the accused 
before he makes the confession forms a 
factor, the importance of which can sel- 
dom be overestimated. It has been en- 
joined in decisions of which the number is 
legion that the Magistrate must question 
the accused with a view to discovering 
-whether the prisoner confesses voluntarily, 
and this questioning must be in pursuance 
of a real endeavour to find out the object 
of it, the requirement.not being satisfied 
by putting a few formal questions [Thein 
aung v. Emperor (19), see also Jogjiban 
Ghose v, Emperor (20), Emperor v. Kadar 
Ghulam Mahmad (21), Jinbodhan Bhuian v. 
Emperor (22) and Ragho Laya v. Emperor 
(23)]. Let us for a moment advert to the 
present confessions and see ‘how they 


come to be recorded. With regard to the ` 


confession of the prisoner Jibankrishna 
Sircar, his confession was recorded on the 
15th ‘and 16th December 1923. So far as 
the latter date is concerned the Magistrate 
is not sure that he put any questions to 
the accused to ascertain whether he was 
making the confession of his free will. 
His memorandum with regard to that 
date runs asfollows:—[“Jibankrishna Sircar 
‘was brought to me by Ram Kritartha 
Misser, Head Constable G. D. at 3-15 P.M. 
‘to-day when he continued to make his 
‘statements as recorded below. This was 
done at my office No. 81, Harrison Road, 
where none except J iban and myself were 
‘present, the Police being asked to leave.”] 
The accused had been sent away the day 
before in the custody of = Police and 

(19) 4 Cr. L. J. 198; 3 L. B. R, 1 

(20) 2 Ind. Cas. 681; 13 C. W. N Tal atp. 862; 9 ©. L. 
J. 663; 10 Cr. L. J. 125. 

(21) 8 Bom. L. R. 950; 5 Or. L. J. 4. 

(22) 39 Ind. Cag. 991; 18 Cr. L, J. 623; 1P. L. W. 


38h (1917) Pat.-149. 
33) 40 Ind, Oas. 721; 18 Or. L. J. 721, 


#MPEROR V. PANGHKART DUTT. 


[86 1. ©. 1925] 


was produced by the Police again on the 
16th. It is clear that the Magistr ate should 
have warned the accused and questioned 
him. This he did not do and, therefore, 
there is nothing to show, nor does it 
appear that there was anything before 
the Magistrate to satisfy him, that the 
confession which the accused was making 
on that date was voluntary. It is clear 
that the statements made.on the 16th cannot 
be received in evidence as having been 
voluntarily made. As for the part of the 
confession recorded on the 15th December 
1923, the questions and answers recorded 
by the Magistrate run in these terms :— 

“Q.—Can ‘you tell me the time during 
which and the places where you have been 
under the control of the Police? 

A.—I was arrested “at 162,” Cornwallis 
Street at 4-30 P. M., on Ist December 1923, 
in the city of Calcutta. I was taken to my 
house No. 124, Musjidbaree Street at 6 
P.M, on lst December 1923. I was sent to 
you from Lall Bazar lock-up at 11 A. M. on 
15th December 1923 and after remaining 
in the Bankshall Court-house for sometime 
I came before you at about 2-30 r. m., when 
the Police left me. 

Q.—I have to explain to you that you are 
not bound to make a confession and if you 
do so it may be used as evidence against 
you, -Are you still prepared to make a 
confession ? 

A.—Yes, I intend to do so. 

ye —You do so voluntarily ? ? 

A,—Yes. 

Q.—You realise that I am a Presidency 
Magistrate and am recording your con- 
fession voluntarily made ? 

A.—Yes. 

Q.—If you are prepared to tell me any- 
thing in connection with the case for which 
you have been arrested please do so in the 
form of a narrative.” 

(Then follows the narrative.) 

With regard to the first of these ques- 
tions the answer given by the accused did 
not inform the Magistrate where the ac- 
cused had been between the lst. Decem- 
ber 1923 when he was arrested till he was 
produced at the Bankshall Street Police 
Court at 11-30 a.m., of the 15th. Could 
the Magistrate from this answer judge in 
what sort of custody he was during that 
time or whether he was in custody at all ? 
_ If the Magistrate was to form an opinion 
“as to the character of the confession 
which the accused was about to make—~ 


(867, 0.1925) | 
that is- tc say, ‘whether it was voluntary 
or 'not=-he could, T venture to think, form 
none from this answer. . The next ques- 


tion assumes that the accused was ready 
to. ‘make a confession when he Was pro- 


“ duced, a fact. ‘which the accused had not 


admitted till then ; and’ after warning the 
accused the ` ‘question aims at ascertaining 
whether ‘he is still . prepared to make a 
confession. That is quite a different thing 


> from trying to -ascertain whether the con- 


fession -was voluntary. The third question, 
if it is a question at all, proceeds on the 
same assumption; and it is more an as- 
sertion than a question. ‘The fourth is 
objectionable as it shows that the Magis- 
trate has already made up his mind to 
record the confession and assumes a know- 
ledge on the part of the accused Which 
assumption is wholly unwarrantable. The 
third and the fourth questions, moreover, 
scarcely called for an answer from the 
accused. The last question is hardly a 
question, being rather a direction given 
to the accused as to how he should proceed 
to make his statement. I am not at all 
satisfied that these questions and answers 


| afforded the Magistrate any sufficient data 


for arriving at his conclusions. It may 
be that there were other questions. and 


answers, but even then I do not know 


_ what they were, and I am not prepared, 


b, 


therefore, to act upon the opinion of the 
Magistrate that the confession was voluntary 
—an opinion for which, it may be that he 


had ample justification. 
As to the confession of the accused ` 


Haripada Mookerjee, the same was recorded 
by the-Magistrale Mr. 8S. N. Roy on the 
13th, 14th and._15th of December 1923. 
On the 13th December the question and 
answers recorded ran as follows :— 

Q.—When were you first arrested by 
the Police ?~ 

A.—I was arrested at'4 a. M., on Tues- 
day, the 4th December 1923, in the town 
of Calcutta, 11 Goalpara Lane. 


I was taken to Burtola Thana at 4 a. M., 
on Saturday, the Ist December 1923. 1 
was sent to you from Lalbazar Police 
Office’ at. 2 P. M., on the ith December 


_ 1998. 


@.—Are you willing to make a statement 


| voluntarily? 


*—Yes. 
Q.-—-You must know that any statement 
you might make might be used as ndene 
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against "you. - Bearing this. in mind, . are 
you willingto make a statement? - 

A.—Yes, I un willing. to, make a state- 
ment. ites. 
` -Q.—Are you im mplicated i in any crime? 

A.—Yes,I am (then follows. the narra- 
tive).- 

The first question only enquires how 
many days before the accused had been 
arrested and the answer gives him no idea 


~whére he had been during the interval, 


not even if he had been out on bail in 
the meantime or not. The second question 
wants to know from the accused the answer 


‘which the Magistrate will have to give on 


a consideration of the facts and circum- 
stances; and the third question involves 
a warning, omitting the most important 
information that he was a Magistrate, a 
fact which .the accused must know in order 
to-relievé him of the influence, if any, 
under which he may have decided to con- 
fess. The last question is useless for this 
purpose. 

[The memorandum relating to the 14th 


December 1928 runs as follows: — 


“Before I began, I asked all Police 
Officers to leave my room and the room 
was clear of all such persóns. The ac- 
cused -was placed in ‘charge of a personal 
servant of mine. I again warned the ac- 
cused „that he was not bound to make a 


: statement and any statement which he was 


‘going to make must be made voluntarily, 
The accused said that he was making all 
statements voluntaril y. 
14-12-23."] 

It is sufficient to say with regard to this 
memorandum that the Magistrate did not 
think it necessary to enquire where the 
accused had been since he had left the 
day before and it does not appear the 
accused‘ was told that he was before a 
The direction by the Magis- 
trate to make the statement voluntarily 
is quite a different thing from question- 
ing him to find out whether he is making 
Dt statement voluntarily [Farid v. Emperor 
24). ` 
(‘The memorandum relating to the 15th 


-December 1923 runs as follows :— 


“Before I began to record the state- 
ment of the accused, I cleared the room 
of all Police .Officers. and men. The ac- 


(24) 65 Ind. Cas. fis 2.3 
23 Or. L. J. 149,4 U, P, L. R, 


25; KNA W.R 
(L) 237, 
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. cused was placed in charge ‘of a personal 
servant of mine. 

“I again warned the accused that he was 
not bound to make a statement’ and any 
‘statement which he was going to make 
must be made voluntarily. The accused 
‘said that he was making all statements 


‘voluntarily. 15-12-23." 


Similar observations apply to this memo- 
‘randum as have been made with regard 
to the memorandum of the lth and 
further it is open to this objection that 
it directs the accused to make the state- 
ment voluntarily. The Magistrate, in my 
opinion, wholly misunderstood his function 
in advising the accused as he scems to 
have done. An opinion formed by the 
Magistrate upon materials such as are 
disclosed by the record that he made— 
‘and I do not know what other materials 
he may or may not have elicited in the 
course of his conversations with the ac- 
cused—is not such as | would be justified 
in acting upon as well-founded. I may 
say that “I do not agree with the con- 
‘tention put forward on behalf of the 
defence based on the dictum of Roe, J., 
of the Patna High Court in the cases of 
Ragho Laya v. Emperor (23) and Jiubo- 
dhan Bhuian v. Emperor (22) that there must 
always be an inquiry as to the motive of the 
accused in making the confession—a dictum 
which has not been approved of by the 
same Court in the cases of Emperor v. 
Dewan Kahar (25) and Thibu Bhogta v. Em- 
peror (26) and the Full Bench decision in 
Ghinnua Uraon v. Emperor (27) but itis clear 
tomy mind that the questions put to the 
accused must be directed to eliciting facts 
which will enable the Magistrate to judge 
of the character of the confession that the 
accused is about to make and not merely 

. repeat some set formule which the accus- 
ed can scarcely appreciate, and merely ask 
him whether his confession is voluntary, a 
question which he will answer in the affirma- 
tive the more readily the greater the in- 
fluence, ifany, that he may be labouring 
under. 5 

Punctiliousness and care in the record- 
ing of confessions being of the utmost 


(25) 72 Ind, Cag, 961; 24 Cr. L. J. 497; (1923) A. L R. 
(Pat) 135 4 P. L. T. 188. 
73 Ind; Cas. 569; 24 Or. L. J. 619; 4 Pat. L. T. 279; 
(1923) A. I. R. (Pat.) 356; 2 Pat. L. R. 82 Q 
= (275 43 Ind. Cas. 423; 3 P. L. BA 291; ds Pat. 57; 
Pat. L. W, l4; 19 Or. L, J. 135 F B.) 
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importance and it being essential that 
the Magistrate should satisfy himself in 
every reasonable way that the confession 
is made voluntarily, certain safeguards 
have been provided in the shape of rules 
framed in 1917 by the Calcutta High Court 
for the guidance of the. Magistrates and they 
were amended in 1919. These rules I am 
informed were issued to. all subordinate 
Courts including the Court of the Chief 
Presidency Magistrate, Calcutta, in the 
shape of Addenda and Corrigenda to the 
Court’s General Rules and Circular Orders, 
Criminal. These rules run thus: 

1. Where at any place or station there 
are present ‘more Magistrates than one, 
confessions should in general be recorded 
by the Magistrate specially selected for this 
purpose by the District Magistrate, or, fail- 
ing such selection, by the Magistrate senior 
in rank or class. 

2. Confession should be ordinarily re- 
corded in open Court during Court hours, 
provided that if the Magistrate is satisfied, 
for reasons to be recorded in writing on the 
form of confession, that the recording of 
a confession in open Court should be liable 
to defeat ends of justice, the confession 
may be recorded elsewhere. 

3." The immediate examination of an 
accused person directly the Police bring 
him into Court should be deprecated, and 
when feasiblea few hours for reflection in 
which he cannot be in- 
fluenced by the Policeshould be givenhim 
before: his statement is recorded. 

4. During the examination of the ac- 
cused andthe record of his statement, unless 
in-the opinion of the Magistrate the safe 
custody of the prisoner “canto otherwise 
be secured, Police Officers should not be 
present. In particular the Police Officers 
concerned in the investigation of the case 
or in the arrest or production of the accused 
should be excluded. 

5. When the accused is produced, the 
Magistrate should ascertain when and where 
the alleged offence was committed and by 
questioning the accused should further 
ascertain when and where the accused was 
first placed under Police observation, con- 
trol or arrest. 

6. The Magistrate should next yuestion 
the accused in order to ascertain whether 
he is abont to speak voluntarily. It should’ 
be made clear tothe prisoner that he is free 
to speak or to refrain from speaking as he 
pleases, and he should be warned that if 
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he chooses to speak, anything he says will 
be used in evidence against him 


7, When, upon questioning the prisoner 
and from observation of his demeanour, 


the Magistrate has reason to believe that 


the prisoner is speaking or is about to speak 
voluntarily, the Magistrate should then 
proceed to record his statement. While 
carefully- avoiding anything in the nature 
of cross-examination the Magistrate should 
endeavour to record his statement in -the 
fullest detail, and to this he may properly 
put such questions, not being leading ques- 
tions, as may be necessary “to, enable the 
prisoner to state all that. he desires to state 


‘and to enable the ‘Magistrate clearly to 


understand his meaning. 


. It will be seen that cls. (2) and (3) of the: 
said rules were ignored in this case by the 


two learned Magistrates, One of the learned 
Magistrates admitted not having any know- 
ledge of the rules and the other was not 
asked about them, but the way in which 
he too proceeded can only be attributed to 
his ignorance of them. A contravention of 


‘the Circular Orders deplorable though it is, 


would not, however, render the record bad 
if otherwise Iam satisfied that the confes- 
sions were voluntary: In the case of Public 
Prosecutor v. Sarabu Chennayya (28), it 
was held that the non-compliance with an 
order of Government as to the formalities 


to be observed in recording confessions. 


does not render the confession inadmissi- 
ble in evidence and the Court has to de- 


termine whether the confession was volun- - 


tary. But at the same time I must say that 
when the proper precautions and safeguards 
have not been taken in making the record, 
Iam not prepared to place implicit reliance 
upon the recollection oropinion of the Magis- 
trates, for to do so would be to surrender 
my own judgment to theirs. The position 
would bave been quite different if the con- 
fessions did not-stand before me divested 
of the presumption under s. 80 of the 
Evidence Act and had been duly record- 
ed under some provisions of the law, or 
atany rate ifI was able to hold that all 
proper precautions had been taken in re- 


‘cording them. 


Gr. L.J 


Leaving then out of account the opinions 
which the learned Honorary Magistrates 
formed as to the voluntary character of 
these confessions and taking the confes- 
sions stripped of a presumption which 
(28) ear Cas. 809; 33M 419; 9M L. T, 135; 11 
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would attach to them if they had been 


‘recorded under any provision of law, let us 


examine the situationin the light of the 
circumstances which appear upon the ‘ evi- 
dencé. These circumstances may, for the 
sake of convenience, be noted down .cate- 
gorically:— 

1. By the 8th of December 1923, both 
the prisoners had finished making their 
statements before the Police, and in fact if 
I appreciate the evidence correctly, both 
were ready from’ before that date to have 
their confessions recorded. Jiban’s state- 
ment had been finished by the 6th Decem- 
ber and his confession was recorded on the 
15th and 16th December. Haripada’s state- 
ment had been finished on the 8th Decem- 
ber and his confession was recorded on the 
13th, 14th and 15th December. This delay 
in placing the prisoners before Magistrates 
for having theirconfessions recorded has 
been accounted for by Inspector Lahiri by 
stating that adayor two was taken up in 
consulting legal advisors and the rest of 
the period was wasted in an endevour to 
get hold of Magistrates who would do the 
work. “He has graphically described the 
difficulties he experienced and how he tried 
stipendiary Magistrates first and failing 
to get one who would take up the work, 


‘he went from door to door to avail of the 
services 


of Honorary Magistrates. The 
explanation to my mind is perfectly true 
and the state of affairs perhaps lamentable. 
But I donot understand why legal advice 
has to betaken in the matter at all; for I 
am not aware that there is any option in 
the matter or justification to withhold 
from a prisoner anopportumity to make his 
statement before a Magistrate when he has 
expressed his willingness todo so. It has 
been observed by this Court on more occa- 
sions than one.that the Police have nothing 
todo with the question whether a state-* 
ment was satisfactory or inconsistent, and 
if a prisoner wishes to make a voluntary 
statement the Police must produce him 
before a Magistrate and Jet him do it what- 
ever might be its character. Delay in pro- 
ducing prisoners who are willing to have 
their confessions recorded has been always 
held to’ affect the value of the confessions 
[Emperor v. Noni Gopal Gupta (29)] 
and thatis so because of the principle 
that such confessions cannot safely be 
regarded as voluntary. As Ihave said 

(29) 10 Ind. Cas. 582; 15 O. W. N. 593} 38 O. 550; 19 
Gr. L. J. 286 
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the delay is deplorable; and the “fact 
yemains that for eight days.at least in 
the case of,one prisoner, and for four 
days at least in the case of the other the 
recording of the confessions was delayed. 

` 2, The prisoners were in the custody of 
the Police, Jiban from the Ist December 
1923, and Haripada from the 4th December 
1923 until they were produced before the 
Magistrates . for recording their confes- 
sions. According to the evidence of In- 
spector Lahiri the accused persons used 
to be taken to the Deputy Commissioner 
of Police for being present at the “Re- 
ports’ and for that purpose were in or 
‘near his office for about three hours every 
day, thereafter such of them as were re- 
quired to accompany the investigating 
Police Officers for the purpose of pointing 
out places are other similar purposes were 
‘sent out in their company and on their 
‘return all together were sent to the Lal 
Bazar lock-up where they remained during 
the night. A question has been raised as 
‘to the legality of this custody. On a con- 


‘sideration of relevant provisions of the. 


‘Calcutta Police Act (Ben. Act V of 1866), 
I am disposed to take the view that there 


‘is no power of detention. for an unlimit- 


ed period such as is claimed on behalf of 
the prosecution in the Deputy Commis- 
sioner by virtue of his being a Justice 
of the Peace. It is said that it is under- 
stood generally that there is such a power, 
‘there being, in fact, no limitation pres- 
cribed anywhere, and s. 
P. ©. not being applicable to the Calcutta 
‘Police. That no doubt is so, but I am 
aware that’ in the matter of Mohammad 
Ramjan v. King-Emperor, decided on 18th 
‘December 1922 (unreported) Walmsley, J., 
‘held a detention under similarcircumstances 
„as improper, presumably on the ground 
that no such unlimited power exists. So 
far as the present case, however, is con- 
„cerned, I do .not think there was any 
such detention as would justify me in 
drawing an inference against the prose- 
‘eution on that account. It is true that 
‘illegal or improper detention by the Police 
has always been held as vitiating a con- 
‘fession and has in some cases been held 
to lead to a presumption that there was 
ill-treatment. In this connection reference 
may be made to the cases of Queen- 
Empress v. Sagal Samba Soyas (6), Queen- 
„Empress v. Narayan (30), Mobarakali v. 
~ QO) 25 B, 543'at'p. 547; 3 Bom, L, R. 122, 
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Emperor (31), Amir Khan v. Emperor (32), 
Jogijiban Ghose v. King-Emperor (20), 
Qveen-Empress v. Gobardhan (33), Queen- 
Empress v. Mohabir (34) and Queen- 
Empress v. Appa (35). Iam, however, un- 
ableto assent tothe proposition so broadly 
suggested by Candy, J., in the case of 
Queen-Emperess v. Narayan (30) that pres- 
sure was to be presumed from Police cus- 
tody, where he observes: “Is it reason- 
able to suppose that during all that time 
(meaning the period of custody) no pres- 
sure was put upon the accused by the 
Police to induce him to confess?” I am 
unable to hold also that the custody and 
detention in the present case was of such 
a character as would lead to such a pre- 
sumption. Were it necessary for my pur- 
poses torest my decision on the question 
of legality of this detention I would have 
felt inclined to reserve the question asa 
point of law for decision by a larger Court. 

3. The confessions were recorded without 
proper safeguards in the shape of com- 
pliance with the statutory rules framed 
by this Court. They were recorded partly 
in open Court and partly in the private 
residences of the Magistrates without any 
Moreover 
there was no time given to the prisoners 
to reflect. 


4. The confessions were recorded piece- . 


meal the prisoners being during the in- 
tervals in Police custody as they were þe- 
fore. This, in my opinion, is to be seriously 
deprecated. Once aprisoner has begun to 
confess, he‘places himself in a position frem 
whieh it is difficult for him to extricate 
himself and thereafter the slightest hint 
from his prosecutor is sufficient to induce 
him to say anything and everything that 
may suit the prosecution. . 

5. The questions put to the prisoners 
and the warnings given to them in my 
opinion were not atall sufficient as I have 
indicated aboye. ` 

6. Since their arrest and prior to tbe 
confessions the prisoners were practically 
all along in Police custody and that for a 
sufficiently long period. During this long 
period they were very often in the com- 


(31) 53 Ind. Cas. 929; 23 C. W. N. 886; 20 Cr. L. J. 
3 


ae 
(32) 7 G. W. N. 457. 
__ (33) 9.A. 528; A. W. N. (1887) 156; 5 Ind. Dee. (N. s.) 


790. 

09 18 A. 78; A. W. N. (1895) 227; 8 Ind. Dec. (N. s.) 
7. $ À 
(35) 1 Bom, L, R. 387, 
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pany of Police Officers and it is idle to ex- 
pect that the Police Officers would be able 
to tell us exactly: all the-conversations that 


must have taken place between them and. 


the prisoners during the same. 


7. It is admitted that rebukes were ad-: 


ministered to one of the prisoners at the 
time of the search. These ‘rebukes, it “is 
true were not objectionable for the par- 
ticular purpose for which they were ad- 
ministered but there effect might linger 
onthe mind of the prisoner and lead- him 
to believe that unless he confessed the con- 
sequences might be serious. : 

8. Twice at least the prisoners were 
taken to- the barracks attached to the quar- 
ters of the Investigating Officer and kindly 
treated to dinner. There may be nothing 
really objectionable in this hut it undoubt- 
edly creates a feeling of obligation in the 
mind of the accused. 


9. Some law books including a copy of the - 


Or, P. ©. which admittedly contains provi- 
sions relating to the granting of pardon to 
approvers, were given to the prisoners to 
study, though I am perpared to believe, they 
were given witha perfectly genuine desire 
that they should know all the consequences 
of making confessions. Results indirectly 
attained in similar’ circumstances without 
precautions being taken to remove the im- 
pression created in the mind of the prisoner 
have sometimes been treated asresults of 
inducement [R. v. Boswal, (36) R. v. Black- 
burn (37) and R.v. Dingley (38)]. 

10. The two co-accused, Nilmadhab’ and 
Lalit, who were subsequently made approv- 
ers, and who judging from what took place 
afterwards, it is difficult to believe did not 
know from before that they would be made 

‘such, were not segregated from these 
prisoners and had been together -in . the 
lock-up for several nights. É 

11, Radharani Dasi, the wife of Jiban- 
‘krishna Sircar, was arrested on the night 
of the Ist December; and although the 
Deputy Commissioner of Police had, and 
if: Í may say so, very rightly inthe exer- 

„cise of his discretion,.made up his mind 
-not to proceed against her within a day or 
two after her arrest, she was kept on bail 
and her surety had to appear every day 
before the Police. and in point of fact 
Radharani Dasi has.not yet been formally 
_ discharged. - aor 

(36) (1842) Car. & M. 584. í 

(37) (1853) 6 Cox. O. O. 333. 

(38) (1845) 1 Qar. & K. 687, 
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_. 12. It was suggested by the defence that 
the co-accused Mahadeb was put up before 


. the Honorary “Presidency Magistrate, Mr. 


G. C. Mandal, on the 15th December, that 
he was then asked to be made an approver, 
that the learned Magistrate having told 
him that he had nothing to do with that 
matter, Mahadeb refused to make a con- 
fession and was sent to jail-hajat at his 
own request. It was suggested that two 
days after when he appeared again he ex- 
pressed unwillingness to confess. This, 
as I have said, isonly a suggestion; but 
‘it is not possible to verify it as the learned 
Magistrate has, I am informed, no recol- 
lection of the matter at all and the re- 
cords relating thereto are not available and 
could not be traced’ 

13. There was an epidemic of a desire 
to confess such as would suggest a race for 
a pardon which not uncommonly oceurs in 
this country when a number of persons . 
are suspected of an offence and some of 
whom have already confessed and are be- 
ing taken out for verification. 

Each one of these circumstances may be 
susceptible of an explanation and some 
indeed are capable of satisfactory explana- 
tions but the cumulative effect of all these 
circumstances throws a cloud of distrust 
over the confessions sufficient to bring 
them within the purview ofs. 24 of the 
‘Evidence Act. 

The learned Standing Counsel has urged 
that so far as Jiban's confession is concern- 
ed he never thought of retracting his 
confessions during the long period from 
the 15th December to the 10th April dur- 
ing which he was in Jail custody, that far 
from repudiating his confession or resil- 
ing from it, he referred to andstuck to it 
even on the 10th April on which date he 
was examined before . the Committing 
Magistrate, that he only retracted the con- 
fession‘in this Court only two days before ` 
the trial commenced. J have taken these 
facts seriously into my consideration but 
I am not satisfied, having regard to the 
position which his wife still occupies, that ` 
any very great weight shoutd be attached 
to his failure . to rétract the confession 
earlier than he has done. With reference 
to the confession of Haripada, the learned 
Standing Counsel has urged that he did not 
‘retract his confession on the 18th Decem- 
ber when he was'placed before the Magis- 
trate, but filed on the 26th, which was the 
next date that he appeared before him, g 


oo 
petition of’ retraction purporting to have 


been dated the 23rd. It is significant, - 


however, that on the 18th the two approvers 
were also placed. before the Magistrate 
along with him and judging from the word- 
ing ofthe petition that was filed on that 
day on behalf of the prosecution for segregat- 
ing them from. the other accused on the 
ground that. they had made full disclosures 
in their confessions, Haripada cannot be 
blamed if he waited to see whether he 
would be lucky enough to be made an ap- 
prover. It may be surmised that when he 
found that the choice had fallen ‘on 
Nilmadhab and Lalit he hastened to re- 
tract his confession. 

My findings, therefore, are thatthe grounds 
contained in the retractations put forward 
by the two prisoners are utterly unfound- 
ed and untrue, but that there are circum- 
stances in the case which make me hesitate 
to ‘hold that they are not such as should 
be excluded, as coming within s. 24of the 
Evidence Act; and acting on the principle 
that in.acase of doubt onthe question of 
admissibility of evidence when it is of such 
vital importance to the prisonersas their 
own confessions, one should not hold them 
as admissible unless one is affirmatively 
satished: asto their relevancy—a principle 
upon which Parke, B., proceeded in the case 
of R v. Warringham (17)—and as it is the 
duty of the .prosecution to prove that the 
confessions were voluntarily made as was 
laid down in the case of Asotosh Dutt v. 


Emperor (15) and they have failed to do so, 


I rule the confessions out as irrelevant, 
Z. K. Order accordingly. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 946 or 1924, 
January 21, 1925. 
Present:—Mr. Justice Jai Lal. 
UJAGAR SINGH AND OTHERS— 
Actuszp— APPELLANTS 

ks VETSUS -> 
EMPEROR- —RESPONDENT. 
Penal, Code (Act XLV of 1860), s. 884—Extortion— 
Dishonest intention. - f 
Where the accused forcibly removed certain pro- 
perty from the possession of the complainant, claim- 
ing that the same belonged to himself, and placed 
it in trust witha shopkeeper, and it appeared that 
there was some evidence to show that the property 
did in fact belong to the accused ; 
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` Held, that it was clear that the accused had no 
dishonest intention in removing: the property, and 
no offence under s. 334, Penal Code, was established 
against him. 


Criminal appeal from an order of the 
Magistrate, First Class,‘ with s. 30, Or. P. C., 
powers, Kasur, dated the 15th October 1924, 

Messrs. Shamair Chand and N. R. Zaman, 
for the Appellants. pis 
` Mr. R. C. Soni, for the Respondent. 

JUDGMENT.—Ujagar Singh, Teja 
Singh and Hayat have been convicted by 
Lala Raghunath Rai, Magistrate, First Class, 
with enhanced powers under s. 30, Cr. P. C., 
under ss. 365, 342 and 384, Indian Penal 
Code, and Ujagar Singh and Teja Singh 
have further been convicted under s. 323, 
Indian Penal Code. Musammat Jante is a 
widow and Kumhar by caste. Hayat ap- 
pellant is her sister’s son, Musammat Imam 
Bibi, a sister of Hayat, was married to a 
son of Musammat Jante. It appears that 
Musammat Imam Bibi since her husband's 
death has been living with her brother 
Hayat. Musammat Jante has married one 
Kamman (P. W. No, 8) who is an Arain. 
This re-marriage of Musammat Jante was 
resented by Hayat for several reasons. 
The house of Kamman is situate in a 
village called Saresar. It appears ihat on 
the 21st June 1924 all the appellants ac- 
companied by a few others came to Saresar 
with the object oftaking from Musammat 
Jante certain property which belonged to 
Musammat Imam Bibi, but which apparently - 
had been removed by Musammat Jante to 
Saresar when she married Kamman a few 
days before. It also was the object of 
this party totake Musammat Jante with 
them by inducement or by force, It is 
alleged that on arrival at Saresar they 
found Kamman working in the fields, from 
where he was brought to the village, and 
his hands were tied with his turban. He 
was kept there in this condition pending 
the arrival of Musammat Jante who bad 
been sent for in the meantime. This 
incident is the subject of a charge under 
s, 342, Indian Penal Code. There is a 
certain amount of evidence in support of 
this, but I find that Kamman, when he 
made the First Information Report the 
next day at the Police Station, did not 
mention this incident. I consider that the 
evidence as to this incident is of a doubt- 
full character and the appellants are 
entitled to an acquittal from the charge 
under s. 342, Indian Penal Code. 
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Next it is stated that certain property was 
forcibly taken possession of by appellants 
against the wishes of Musammat Jante. 
It is admitted by the prosecution witnesses 
‘that this property was left. by the appel- 
-lants with one Fateh Din in trust in Saresar 
and was entered in the books of Shiv Dayal, 
-ashopkeeper of this village. 

There is also some evidence to show 
that the property as a matter of fact 
belonged to Musammat Imam Bibi. The 
conduct of the appellants clearly shows 
that they had-no dishonest intention in 
removing this property. I do not think 
that an offence under s. 384, Indian Penal 
Code, has been established against any 
‘of the appellants. They are, therefore, ac- 
quitted under s. 384 also. j 
. As regards the offence, under s. 365, 
Indian Penal Code, it appears that Musam- 
mat Jante was induced by means of threats 
and by beating toleave Saresar. She was 
dragged, placed on a mare and taken 
away from this village. It is quite true 
that the prosecution evidence shows that 
three days afterwards Musammat Jante 
went with-Hayat appellant on a visit of 
condolence to one of theirrelations, This 
fact merely shows that probably after 
Musammat Jante had been forcibly re- 
moved. from Saresar she became reconciled 
with Hayat. The medical evidence shows 
that she had injuries on her person caused 
by dragging and beating. This fact lends 
very strong support to the statements of 


prosecution witnesses who say that Musam- 
mat Jante was forcibly removed by the | 


.. three appellants. In my opinion an offence 
under s. 365 has been established against 
the three appellants, but I do not consider 

| that under all, the circumstances a very 
serious notice of the conduct of the ap- 
pellants need be taken. The injuries were 
not very serious. Musammat Jante herself 
is about 40 years of age and the whole 
affair took place in broad daylight in the 
presence ofall the villagers who themselves 
appear to have joined in inducing Musam- 
mat Jante to return to the relations. On 
her refusal the appellants used actual force 
in carrying out their desire. 


When she was being carried away she 
abused Ujagar Singh and Teja Singh and 
was- beaten by them in return. This 
fact also is established by the prosecution 
evidence. Ujagar Singh and Teja Singh 
haye been convicted under s, 323 for this 


ate 
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and sentenced to six months’ rigorous im- 
prisonment, i 
. In my opinion this conviction also is 


. supported by evidence on the record and 


I see no reason to differ from the conclusion 


` of the Magistrate. 


The consequence is that the convictions 
under ss. 342 and 384, Indian Penal Code, 
are set aside, the conviction under s. 365, 
Indian Penal Code is maintained and - 
the sentence is: reduced to two years’ 
rigorous imprisonment. The conviction 
and the sentence under s. 323, Indian 
Penal Code, against Ujagar Singh and 
Teja Singh are maintained. The sentences 
of Ujagar Singh and Teja Singh under 
s. 323, Indian Penal Code will run con- 
currently with the sentences under s. 365, 
Indian Penal Code. 

N. H. Sentence reduced. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Criminal Revision No. 166 or 1924. 

‘November 14, 1924. ' 
Present:—Mr. Ashworth, A. J. C. 
UMRAO AND anoTuER—AccusED— 

APPLICANTS 
VETSUS 
EMPEROR— OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 56 
(1j—Chaukidar’s duty to show order to accused. 

Section 55 (1) Cr. P. C. does not require a chauki- 
dar on his own initiative to show to the accused an 
order given to him by the officer in charge of the 
Police Station. 

Revision against an order of the Sessions 
Judge, Sitapur, dated the l4th August 


1924, preferred against that of the Magis- 


trate First Class, Sitapur dated the 10th 
June 1924, f 

Messrs. S. Ahmad and Motilal Saksena, 
for the Applicants. 


ORDER.—This is an application in re- 
vision in respect ofa conviction of the ap- 
plicant Janki under ss. 225 and 332 of 
the Indian Penal Code. Counsel for the 
applicant, Mr. Moti Lal Saksena, states 
that the conviction was bad because the 
chaukidar, arresting the accused Janki, 
failed to show him the order given to the 
chaukidar by the officer in charge of the 
Police Station, in compliance of s. 56 (1) of 
the Cr, P. C., but, it is not alleged that the 
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- echaukidar was asked to produce this order 
by Janki. Counsel for the applicant appears 
tò think that under 5. 56 the chaukidar 

„Should have shown it on his own initiative 
which is‘not required under the section. 
This case has already been in appeal to the 
Sessions Judge, and it does not appear from 
his judgment, that the present point, which 
is’ indeed no point, was raised before him. 
In the circumstances I see no reason to 
grant the application, and it is rejected. 

Application rejected. 
B. D. 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 444 oF 1924. 
September 25, 1924. 
Present:—Mr. Justice Mukerji. 
MUHAMMAD HUSAIN—APPLIOANT 
a: versus È 
EMPEROR—Opposite PARTY. 
Penal Code (Act XLV of 1860), s. 868—Accused 


putin charge of minor boy for teaching Qoran—Taking 
away boy during father's absence. 


1 


When the accused who was putin charge of a boy 
below the age. of 14, by his father, for the purpose of 
teaching the Holy Qoran, took away the boy to an- 
other place during the absence of the father: 

Held, that the removal of the boy amounted to 
taking -him out of. the keeping of the lawful guardian 
within the meaning of s. 363 of the Penal Code. 

. Criminal revision against an order of 
‘the Additional Sessions Judge, Benares, 
. at Jaunpur,.dated the 27th June, 1924. 

Mr, Zahur.Ahmad, for the Applicant. 

The Assistant-Government Advocate, for 
the Crown. - 

SUDGMENT.—The applicant was 
‘put in charge: of a. boy, below the age of 
14, by his father, for the purpose of being 
taught the Holy Qoran. The father, the 
boy and the applicant were then at Jaun- 
pur. The father took leave and went away 
from Jaunpur, where he was serving under 
the Court of Wards; and the boy remained 
sander the temporary guardianship of the 
‘applicant. e applicant, during the ab- 
sence of the father, took away the boy 
with him; and the father heard nothing of 
the boy for several months. At last he 
made a report to the Police. Later on the 
father gota letter from .the boy addressed 

“from Dehra Dun. He went up and found 
the boy -and the applicant in. the same 
house, The applicantran away. The boy 
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was brought away by the father. On these 
facts, the applicant has been convicted. 
under s. 363 of the Indjan Penal Codeand 
has been sentenced to undergo one year's 
rigorous imprisonment and to pay a fine 
of Rs. 5. Mo shoe 

The learned Counsel for ‘the applicant 
has argued that, the applicant. himself was 
the guardian of the boy, and, therefore, 
there was no taking of the boy out of the 
keeping of the lawful gu grdian. I cannot 
agree with this contention, The guardian- 
ship of the applicant was temporary and 
limited. He was to teach the boy and 
feed him at his place, with the money 
supplied by the father. The father never 
permitted him to.take away the boy to 
Delhi and Dehra Dun without his know- 
ledge. In the circumstances the removal 
of the boy from Jaunpur amounted to 
taking the boy out of the keeping of the 
lawful guardian. I hold that the conviction 
is right. 
. ‘As regards the sentence I am not disposed 
to consider . itas too severe. The father 
did not hear of the boy for several months, 
The boy was left to be taught the Holy 
Qoran. Instead, he was taken to Delhi to 
be taught how to paint scenes so that he 
might join a theatrical company. This 
must have been a matter hateful to a 
Muhammadan father, who would like his 
son to know the Qoran. 

The application is rejected. ` 

K. $. D. Application rejected. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS APPEAL No. 15 or 1924. 
October 17, 1924. 
Present:—Mr. Kinkhede, A. J. C. 
Musammat BUDHABAI—DEFENDAyT— 
APPELLANT 
versus - 

Seth ALIBHAI AND oTHERS—PLAINTIFFS— 

- RESPONDENTS, 

Criminal Procedure Code (Act V of 1898), ss. 195 
(8), 476A and 176B—Order under s. 195--Appeal— 
Transfer by High Court—Powers of Court to which 
transfer is made—Forgery—Evidence of expert—Pro- 
secution, whether should be ordered—-Considerations 
necessary for ordering prosecution. 

Section 526 of the Cr. P. C., which clothes the 
High Gowri with power to traneler any case from any 


[Bèt 0; 1988) - 


and 476B of the Code. [p. 430, col. 1.] 

The Court to which an appeal against an order 
refusing or granting a sanction for prosecution is 
transferred is investéd with all the powers of the 
ordinary Court of appeal or revision for hearing the 
particular appeal or revision against the order under 
8. 195 of the Code, and is entitled to grant or to refuse 
the;sanction, or to institute criminal proceedings under 
s. 476 of the Code. [p. 430, cols. 162] . : 

It is not ‘safe to order prosecutions for forgery 
where-there is no other, téstimony than that of an 
expert to support it. [p. 481, cols. 1 &2] | . 

The'same reasons apply to the case of a Court con- 

sidéring.the advisability of lodging a complaint as 
justify the grant or refusal of sanction to prosecute. 
[p. 431, col. 2] |, 
. _ Appeal against’a decree of the District 
' Judge, Saugor, ‘in Miscellaneous J. O. 
No, 62 of 1923, dated the th January 
1924. s 

Dr: H. 8S. Gour, for the Appellant. 

_ Mr. N. G.. Bose, R. B., for the Respond- 
ents. , 


JUDGMENT. —The respondent Ali- 
bhai filed a.civil suit against the appellant 
` Budhabhai' as the legal representative of 
her deceased husband Sheo Sahai, and 


one Nisarali on the basis of a bond dated ` 


9th September 1916, for a consideration of 
Rs. 2,000. Budhabai’s defence was that the 
bond was forged by plaintiff in conjunction 
with: Nisarali and the other respondents 
and some others amongst whom were some 
dismisséd muktyars of Sheo Sahai and- of 
heriown. The-suit was dismissed by the 
First Court but that decision was upset by 
Mr. Barr, District Judge, Jubbulpore, who 
held the bond .to be genuine. The case 
was remanded in second appeal for a fresh 
decision and the appeal, therefore, came up 
before Mr, Findlay who succeeded him 
after remand. Mr. Findlay agreed with 
the Trial Courts conclusions and differing 
from Mr. Barr's held the bond to be forged 
and.dismissed the suit. 


After the time for appealing to this 
Court expired, the present appellant Musam-. 


mat Budhabhai applied to the First Court 
for saiiction to prosecute: the plaintiff Ali-. 
bhai, Nisarali, the co-executant, the writer 
Ramdin, the attesting witnesses Kundan- 
lal and, Purushottam and Laxminarayan 
. Ker-former agént. This application was 
made on 30th. November 1921 and asked 
for sanction för‘ prosecution for offences 
under ss, 467 and 468; Indian Perial Code. 
~ It was opposed; on. behalf of Alibhai on 
several grounds which I néed not recapitu- 
` late here as they are set forth in detail 
in the Additional District Judge's order 
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dated 9th April 1923, rejecting the peti- 
tion. Against this order an appeal'or revi- 


sion was preferred to the Court of the Dis- 
trict Judge, Jubbulpore, presided. over by 


‘Mr. Barr at the time. He-had already 


expressed himself very strongly in his 
reversing judgment upholding the bond as 
genuine and he, therefore, desired that the 
case should be heard by some other Judge. 
This appeal or application as-it is ‘styled 
was lodged in the Court of the District 
Judge, Jubbulpore on 26th April 1923. For 
want of service of notices it did not come 
on for hearing until after the Criminal 
Procedure. Amendment Act of 1923 came 
into force. The -Act introduced many 
radical changes but no one noticed .them, 
apparently. - 5 

On 7th Sptember 1923 the present 
appellant informed Mr, Barr through her 
Counsel that she was going to move this 
Court for a transfer of the case from his 
file. This, was accordingly done on 16th 
October 1923. This Court after calling for 
the explanation of Mr. Barr, District 
Judge, but after notice to only some of the 
non-applicants forming the opposite party, 
ordered the transfer of the case to the file 
of the District Judge, Saugor for disposal 
after hearing the parties. The order. of 
transfer is dated 21st November 1923, The 
record went to the latter Judge. and the 
ease was, heard on 4th January 1923 by Mr. 
Macnair’ who passed the following order on 
5th January 1924.. < i 
. “The applicant applied to Sub-Judge, 
Jubbulpore, for sanction to prosecute the 
non-applicants. This application was re- 
fused and the applicant applied .to.the 
District Judge, Jubbulpore. ` The case has 
been transferred to my Court. The Cr. P. C. 
has béen revised and if I granted sanction 
no Criminal Court could take cognizance of 
the offences: I. have carefully considered 
whether there could be any valid reason 
for the applicant to apply for transfer, or 
for the Judicial Commissioner to grant 
transfer. Jt appears to me clear that there 
wasnone. The learned Additional Judicial 
Commissioner must have been misled by 
the fact that this application was registered 
as an appeal, the proceedings before him 
were not contested. I, therefore, dismiss 
the application, as grant of sanction would 


“serve no end. The applicant's Counsel has 


nothing to urge against dismissal. 
Ladd that I have no, power to institute 


proceedings under s. 476, Cr. P, 0, 


430 
Against this order the appellant has 


preférred the present appeal urging that- 


the District Judge was no judge of the. 
legality. or propriety of the order of trans- 
fer passed by this Court, and that as it is 
the order passed by this Court was both 
legal and proper and that the lower Court 
should have disposed of the application 
upon its merits. The prayer is (1) for the 
reversal of the order passed by the District 
Judge (2) for this Court to.make a com- 
` plaint as requiréd by s. 195 ‘c) of the Cr. P. 
C. for the prosecution of the respondents. 
As respondents Nisarali and Puru- 
shottam could not be served their names 
“have been struck out from the category of 
respondents and the appeal stands confined 
only to Seth Alibhai, the plaintilf, Kundan- 
lal one of the attesting witnesses and Laxmi- 
narayan the former agent. Ramdin has 
already dropped out of existence and conse- 
quently from these proceedings. The 
appeal was heard as between Budhabai, 
and Alibhai and Laxminarayan and Kun- 
danlal out of whom the last one, viz, 
Kundanlal remained absent though served. 
As regards the Ist two grounds of 
appeal I must say that though the District 
Judge has not expressed himself fully I 
can see there is. some force in what he 
wrote, although I am of opinion that he 


could still have disposed of the petition., 


The learned Pleader for the respondents: 
Alibhai-and Laxminarayan urges that the. 
Court of Mr. Macnair who was the District. 
Judge of Saugor was not the Court to which 
appeals ordinarily lie from the appealable 
decrees or sentences of the Court which 
refused the sanction within the meaning of 
B. 195 (3), Or. P. ©. This contention.is prima 
facie correct, because the District Judge, 
Jubbulpore's Court is such Appellate Court. 
But so faras I see with effect from Ist 
September 1923, s. 195 (3) as amended must 
be read in conjunction with old s..476 and 
new. ss. 476A and 476B incorporated in 
that section by the new Amendment.Act as 
enacted in 1923 and again all these sections 
must be read as governed.or controlled by 
s. 526, Or. P. ©. which clothes the High Court 
with power to transfer any casé from any file 
to any other file. I think that by the order. 
of transfer the Court of.the District Judge, 
Saugor, became for all intents and purposes 
‘specially invested with all the powers of 
the ordinary Court of appeal or revision, 
for hearing the particular appeal or revi- 
gion against. the order dated 9th April 1923 
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passed under s 195, Cr. P. ©., by the Addi- 
tional District Judge, Jubbulpore for the 
purposes ofthe said case, in particular.” 

In this view, there would be no anoma- 
ly or want of jurisdiction hut special 
jurisdiction vested as it were, to hear 
the application, in Mr. Macnair, District 
Judge. He, however, in the view which 
he took, did not think that he cnuld 
legally grant the sanction prayed for. I 
support his order though for other reasons, 
From Ist September 1923 the necessity for . 
sanction ceased, and the grant of sanction 
to a private individual. would, therefore, . 


“not have availed anybody, because’ institu- 


tion of prosecutions at the instance of 
private persons was altogether stopped for 
the future. I, therefore, hold that the Dis- . 
trict Judge was right in refusing to grant 
sanction which would serve no end as he 
puts itb. 

But the last sentence in his order that - 
he has “no power to institute proceedings 
under s. 476, Cr. P.C.” is attacked by 
the appellant’s Counsel as being based on 
an erroneous view of the law as amended 
by the Amendment Act of 1923 which in- 
troduced certain new provisions as ss, 476A.-. 
and 476B of the Code.: Mr. Macnair perhaps: 
may not have noticed these new provisions. 
But even then, the respondents’ Pleader 
brings to my notice that the wording re- 
garding the appellate forum is almost the 
same. Itisas follows:—“The power con- 
ferred on.... Courts by s. 476, sub-s. (1), may 
be exercised....by the Court to which such 
former Court is subordinate within the mean- 
ing of s. 195 sub-s. (3), in any case in which: 
such former Court has neither made a com- 
plaint under s: 476 in respect of such offence 
nor rejected an application for the making 
of such complaint, and, where the superior: 
Court makes such complaint, the provisions. 
of s. 476 shall apply accordingly.” -> i 

If the words underlined (italicised) by me 
are interpreted in the light and on the lines, 
of the interpretation put by me aboveon the 
words ‘the Court to which appeals odinarily 
lie in s. 195 (3), there was nothing to pre-. 
vent Mr. Macnair from exercising the power. 
conferred by new s. 476A. Section 476B 
provides for an appeal against the order .. 


` (1) 22 Ind. Oas. 177; 9 N. L. R. 184; 15 Or. L. J. 
33. 
(2) 27 Ind, Cas, 545; 10 N. L. R. 177; 16 Or. -L. J. 


(3) 65 Ind. Oas. 570; 49 O. 55l; 23 Cr. L. J. 138; 
(1922) A. T. R. (CO) 412. i ae 


(66 I. o. 1985} ; 
refusing to make the complaint; of course 


technically speaking Mr. Macnair, District. 
Judge, may- be: said to be correct because’ 


there was no “appeal” before him against an 
order refusing “bo make a complaint under 
s. 476" because the order of Mr, Achyutrao 
Sathe was one ‘refusing sanction to pro- 
-secute. It is argued that, Mr. Macnair 
should have treated the proceedings before 
him as if the necessary amendments were 
. ipso facto made in them by reason of the 
very amendment of the Cr, P. C. I think 
this is too much to expect a Court to do. 
If the appellant had asked for amendment 
of her memo of appeal or application it is 
very likely Mr. Macnair might have allowed 
the same to be converted into an application 
moving this Court for making the complaint 
but it does not follow that he should 
have done so of his‘own motion. It appears 
that probably, it did not occur to anybody 
to look up the new provisions, or if they 
were looked up, they were technically 
construed and considered as 
to the case as it stood at.that stage. The 
result was that Mr. Macnair rejected the 
application without going into the merits. 
Mr. Macnair has since gone on leave 
‘and is not likely to return soon, Mr. Barr 
has already expressed his inability to hear 
the case. Under these circumstances the 
appellant's Counsel asks me to consider the 
case on its merits, and if I were of -opinion 
that there is a reasonably. strong ground 
for believing that the prosecution would be 
successful, 1 should myself lodge the com- 
plaint as required by s. 476 read with s. 476- 
Aand B. The parties have argued the case 
on the merits also before me. “My attention 
has been drawn to.the two opposite conclu- 
sions drawn by the two Judges Messrs. Barr 
and Findlay, and also to the evidence of 
D. W. No.3 Gajadhar Ahir who was the 
partner of Sheo Sahai and also to the half 
hearted and halting deposition of Chironji- 
lal D. W. No.. 6 which as the respondents’ 
Pleader argues, is clearly fatal to the pro- 
secution. I am of. course leaving out of 
account the evidence of Ramdin the writer 
who is dead and of Kundanlal and Puru- 
shottam the attesting ‘witnesses who are 
interested presumably in upholding thé 
genuineness of the bond. If, therefore, 
under such circumstances a prosecution has 
to be at all started it must be practically on 
the strength of the expert testimony of Mr, 
Charles Hardless, It is not always very 


safe to order prosecutions to be started- 
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where there is no other testimony than Wai 
of an expert‘ to support it. 

Taking all the circumstances into con- 
sideration and’ also the fact that there 
has been a division of opinion on the ques- 
tion of the geunineness of the bond in dis- 
pute, I think, the Additional District Judge 
was justified in’refusing to grant sanction 
for prosecution.- The reasons given by him ` 
exhaustively apply also to the case of a 
Court considering the advisability of lodg- 
ing a complaint, and in view of the rulings 
of this Court reported as Abdul Husen v, 
Emperor (l) and Shioshankarpuri v, 
Emperor (2) and also of the Calcutta High - 
Court in Dullo Singh v. Deputy Inspector- ` 
General of Police, C. I. D., Bengal (3), I 
am of opinion that there is doubt about the 
conviction being reasonably probable even 
if'sanction is granted or prosecution started. 

Under these circumstances I refuse to 
order ‘that the complaint be filed ‘or to 
make thé complaint myself under ss. 476, 
476 A and B of the Cr. P. ©. 


The appeal is, therefore, dismissed. 
Costs Rs. 50 Anns 
G. R. D. Appeal dismissed. 


LAHORE HIGH COURT. 
CRIMINAL Revision No. 1560 oF 1923. 
November 20, 1923.. 
Present :—Mr. Justice Broadway. 
DWARKA DAS AND oTHERS—ACCUSED— 
` PETITIONERS 
versus ` 
EMPEROR— RESPONDENT. 
Companies Act (VII of 1918), s. 184—Fine imposed 


$ 


-on Company, whether can be recovered from Directors, 


Where a fine is imposed upona Company under 
s. 134 of the Companies Act, the fine must be recovered 
from the property of the Company and cannot be 
recovered from ‘the Directors individually, [p 432, 
cols. 1 & 2.] 


Case reported by the Sessions Judge, 
Shahpur at Sargodha, with his No. 9030 
dated the 25th August 1923. ° 

Mr. M. L. Puri and Lala Hukam Chand, 
for the Petitioners. 

GROUN DS.— Revisión Nos. 8, 42 and 43 


i of 1923, may be-diposed of by one reference, 


The facts shortly are that M. Muhammad 
Abdullah a clerk, Joint Stock. Companies’ 
Otfice Lahore, on behalf of the Crown 
prosecuted the. Chabba- Cotton Comp any 
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Limited, Phularwan and its five Directors, 
named Rai Surjan Das retired Executive 
Engineer (applicant in Revision No. 43), 
Bhagat Ishar Das and his son Bhagat 
Mukand Lal (applicants in Revision No. 42) 
and Lala Dwarka Das and Lala Diwan 
Chand (applicants in Revision No. 8) under 
s. 134 of the Indian’ Companies Act with 
the result that the Company and Bhagat 
Mukand Lal were fined Rs, 250 each. 
Bhagat Mukand-.Lal appealed and. his fine 
was remitted. The Magistrate issued war- 
rants to realize the fine from the Company’s 
estate but in vain. The Company owned 
a cotton factory at Phularwan which was 
sold to Sardar Kartar Singh at whose 
representation dated 23rd April 1921 the 
Magistrate ordéred on 7th July 1922 
that the fine which had to be realized 
from the Company be rateably realized from 
the Directors. This order was passed 
ex parte, i.e., without issuing a notice to 
the Directors. Lala Dwarka Das, Bhagat 
Ishar Das, Bhagat Mukand Lal and Rai 
Surjan Das have paid the fine under pro- 
test and a warrant has been issued against 
Lala Diwan Chand. 

The applicants urge that the order is 
illegal and ultra vires. The Public Pro- 
secutor agrees but says that the applica- 
tions by Bhagat Ishar Das and Rai Surjan 
Das have been unnecessarily delayed and 
should be throwf.out for this reason. The 
facts are that Bhagat Ishar Das and Bhagat 
Mukand Lal on recéipt of a warrant paid 
their fines under protest on 2nd April 1922, 
but without. knowing anything what it 
was about. After this all the Directors 
moved Pandit Lekh Raj Trikha’s successor 
Sardar Bishen Singh to have the order set 
aside but he rejected their application. 
‘Bhagat Ishar Das, Bhagat Mukand Lal and 
‘Rai. Surjan Das ‘appealed against the order 
‘and I held that no appeal Tay. Hence the 
present applications for revision. : 

I am of opinion that as the order was 
illegal, the delay which is excusable to 
‘a certain extent should not operate as a 
ar. It is .recommended, therefore, that 
order dated 7th July 1922 directing that 
the fine of the Company be realized from 
the Directors be set.aside. 

ORDER.—For the reasons recorded in 
the, order of Reference I accept the re- 
‘commendation of the learned Sessions 
Judge and set aside the order directing 
‘the Directors. individually to pay the fine 
jmposed on the Company. The property 
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of the Company should be proceeded 


against if it is sought to recover the fines. 
Z. K. Revision accepted. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPLICATION No;.131 or 1924. 
October 2, 1924. 

Present :—Mr, Dalal, J. C. 
BHIKHA—Accusep—APPELLANT. 
versus 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 26 0, 
5380—Excise Act (IV of 1910), s. 60-—Offence not tr iable 
pe dle tried summarily—Proceedings, whether 

TOLG. 

An offence under s. 60 of the Excise Act, being 
punishable with imprisoment for one year, cannot 
be tried summarily, and if it is so tried the proceedings 
are void. l 

Criminal revision against an order of 
the Sessions Judge, Fyzabad, dated the 
29th May 1924, upholding that of the 
Deputy Magistrate, First Class, Fyzabad, 
dated 25th April 1924. 

Mr. Naim Ullah, for the Applicant. 

“The Government Pleader, for the Crown. 

dé UDGMEN T.—This isan application 
for revision from a conviction under s, 60 
of the Excise Act (IV -of 1910): The trial 
was summary contrary to- 'law because 
under the Act as modified, by Act II of 
1923, s. 13, the offence with which the 
applicant was charged was punishable with 
imprisonment for one year. Such an 
offence cannot be tried, summarily under. 
s. 2600f the Cr. P. C. and when a Magistrate 
tries an offence summarily not being em- 
powered by law to do so the proceedings 
are void under s. 530! 

I shall not order afresh trial because 
on going through the record I find that 
the prosecution ‘evidence ‘is unsatisfactory, 
It does not, stand to’ reason that a ‘con~ 
tractor of bhang will smuggle a small 
quantity from another district. The 
evidence on the record is conflicting. 

I set aside the conviction and sentence 
and order the fine ifany recovered ‘to 
be refunded. 


Z.K.. , Conviction set aside. 


: 4 
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MADRAS: HIGH COURT. < 
' LETTERS PATENT APPEAL No. 22 or 1924. 
September 5, 1924. 
Denira —Mr. J ustice Venkatasubba 
Rao dnd Mr. Justice Jackson. 
ATY ISA BIVI AMMAL—PLAINTIFF— 


+ APPELLANT 
VETSUS 


KALANDARSA ROWTHER— 


DEFENDANT—RESPONDÈNT. 
Adverse possession —Possession under void mori tgage— 
© Subsequent void purchase, effect of—Animus possi- 
dendi. 

The quality and extent of the right acquired by 
adverse possession: depends upon the claim accom- 
panging it and upon’ the nature of the animus possi- 

endi 

Deferidant obtained a mortgage of certain properties 
belonging to a Muhammadan minor from the de facto 
. guardian of thé minor and obtained possession of the 
properties. He subsequently purchased the equity of 
redemption inthe properties from the same guardian 


and continued to be in possession” of the properties, - 


More’ thar, 12 years from the date’ of the sale, the 
thinor, after attaining’ majority, brought a suit to 
redeem the’ properties'from the'defendant: 

Hléd, (1) that Both the mortgage and the sale were 
void transactions and that the possession of the defend- 
ant must, therefore, ;be regarded as that of a 
` trespasser and was adverse to thé’ minor ; 

(2) that from'the date’ of the’ mortgage the defend- 
ant began-to prescribe for a limited title as mortgagee, 
but that from the date of the sale, he began to pres- 


cribs for an absolute title and that such absolute . 


titlethaving been perfected by the lapse of time before 
the suit for redemption was - instituted; the suit was 
‘liable-to fail: 


Letters Patent Appéal against the fade: 
ment of Mr. 
17th of January 1924 in S. A, No. 18 of 1921 
and reported as 80-Ind: Cas. 561, preferred 
against a decree on remand of | "the Court 
of the Subordinate Judge, Mayavaram, 
in ‘Appeal Suit No. 29 of 1917 preferred, 
against that of the, Court , of the District 
Munsif,. Mayavaram, in Original ee No. 
316 of 1916. 


Mr. V. Narasimha. Iyengar, for the ‘Appel 
lant. . 

Mr, K. Sankara Sastry, for the Respond- 
ent, 


JUDGMEN m.— The facts necessary for 
the decision of this appeal have ‘been set 
out in Wallace, J.'s judgment and we do 
not propose‘to ‘state them again. When the 
plaintiff who is a Muhammadan was a minor, 
two transactions were entered into by his 
de facto guardians, first a mortgage of:1893 
and the other a sale of 1900. -They are’ 

void under Imambandi v. Mutsaddi (1), as 
` théy were entered into by a person not 
authorized to do so under the. Muhammadan 
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Justice Wallace, dated the. 
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The mortgagee took possession and 
his possession was that ofa trespasser. But 
as a right to-a limited estate could be ac- 


- quired by adverse possession, he could have 


at the end ofthe statutory period claimed 


- that'he had acquired the mortgagee'’s inter- 


est. Before, however, he had continuous 
possession as- mortgagee for the statutory 
period, the sale-deed of 1900 in his favour 
was executed. From that moment his pos- 


„session though also that of a trespasser was 


the possession of one who claimed to be 
absolute owner of the property. The quality 
and extent of right acquired by adverse 
possession depends upon the claim accom- 
panying it and upon the nature of the 
animus posssidendi. The plaintiff seeks to 
redeem the mortgage of 1893 and ignore the 
sale of 1900. He wants to treat the defend- 
ant as having acquired by adverse pos- 
session the right of a mortgagee and on 
that footing seeks to redeem “the mortgage. 
But as ‘from 1900 the defendant has had 


‘adverse possession not merely of a limited 


interest in the property but of the property 
itself, he hasacquired an absolute right to 
it. The plaintiff contends that the defend- 
ant- having entered on the property origin- 
ally as a mortgagee, cannot be heard to say 
that by adverse possession he has become 
the onwer, Khiarajmal v.!Daim (2), a deci- 
sion of the Privy. Council, is relied on. The 
facts, however, are distinguishable. In that 


case the original possession was assumed to 


be lawful in its origin and itis clear that 
where the origin of the defendant’s posses- 
sion is lawful, time does not run against the 
owner until the denial of his right has been 
brought to hisknowledge. But in this case 
the possession of the defendant even at the 
outset cannot be treated as permissive as he 
must be deemed to have got into possession 
of the property as atrespasser. The deci- 


-sion of Wallace, J., is right and the appeal is 


dismissed with costs. 
V. N. V. j 7 
Z, K. ‘Appeal dismissed. 
(1) 47 Ind. Cas. 513; 45 C. 878; Ee L. J. 422; 16 A. 


L. J. 800; 24 M. L.-T. "330; 28 O. L. J . 409; 23 0. W. N. 
50; 5 P. L. W. 276: 20 Bom. L. R. 1022; (1019) M. W. N. 
91; 9 L. W, 518; 45 I. A.,73 (P.-0.) 

(2) 32 0.296; 1 C: L. J. 584; 321. A, 23; 8 Sar. P. C. 
eh 0. W.N. 201; 2 A. L. J. Ti; TBom, L.R 1 


mmr 
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: MADRAS HIGH COURT. 
“ SECOND Crvin APPEAL No, 278 or 1921. 
“ April 25, 1924. 

Present:—Sir Victor Murray Coutts- 
_Trotter, Kr., Chief Justice, and Mr. J ustice 
| Ramesam. 

CADAPALLI YAGNAN ARAY ANA 

_AND ANOTHER—DEFENDANTS Nos. 1 AND 7 
— APPELLANTS 
versus 
KAJA VENKATA KRISHNA RAO | 
AND OTHEES—PLAINTIFFS—RESPONDENTS. — 
Limitation Act (IX of 1908), ss. 19, 20—Mortgage 
—Sale of equity of redemption in portion of mort- 
‘gaged property—Subsequent renewal of mortgage by 
- mortgagor, effect of--Acknowledgment or part par yment 
.—Limitation, commencement of. 
A person who is a party toa mortgage contract can 
make an acknowledgment even after his interest in 
‘the properties’ has “ceased but the acknowledgnient 


+ binds only him or persons claiming through him, t.e., 


aa La from him after the acknowledgment. [p. "434, 
col. 2 
Lewin v. Wilson, (1886) 11 A. ©. 639; 55 L: J. P. a. 


75; 55 L. T. 410 and Surjiram Marwari v, Berhamdeo ~ 


Persad, T O. L. J. 337, relied on. 

‘But where ‘subsequent to the sale of the equity of 
-redemption in one of the items of the mortgaged 
property a mortgagor executes a fresh deed in renewal 
‘of the original ‘mortgage, there is a new promise to 
-pay by the mortgagor and there'is no question whe- 
ther it operates as an acknowledgment soas to save 
“the bar of limitation as against the ‘intermediate 

alienee. There being a new covenant substituted for 
“the old one, the period of limitation even as against 
-the alienee, has. to be calculated from’ the date 
mentioned in the later. mortgage and not from that 
‘in the original one. The effect of such a new covenant 
is more analogous to a part payment under s. 20, Limi- 


‘tation Act, and not merely to that of an acknowledg- J 


ment. [p. 435, cols. 1 & 2] 

Kananoor Velayuda Reddi v. Reddyvari Narasimha 
Reddi, 38 Ind. Cas. 240; 32 M. L. J. 263; 5 L.. W. 111; 
OM L. T. 105, Chinnery v. Eians, (1864) 11 H. L. ©. 
115; 13 W. R. 20; 10 Jur. (N. s.) 855; 11 L.T. 63; 11 E.R. 
1274; 145 R. R. 79; 4 N. R. 520 and Govindasami Pillai 


v. Desai Goundar, 68 Ind. Cas.” 100; 41 M. L. J.°428 - 
at p. 489; 14 L. W. 320; (1921) M. W. N. 663; 44 M: 


‘971, relied on. 
Arbindakeb Rai v. Jageshar Rai, 51 bid. “Cas. 829; 
17 A. L. J.-763 at p. 764 and Lakshmanan Chetty v. 
Muthaya Chetty, 62 Ind. Cas. 833; 40 M. L. J. 126; 29 
M. L. T. 189, not followed. 
~ Second appeal against a decree of the 
‘District Court, Kistna at Masulipatam, 
- in ‘A. 8. No. 127 of 1919, preferred against 
‘that of the Court of the Subordinate J udge, 
Bezwada, in O. S. No. 29 of 1917. ; 
© Mr. B. Somtyya, for the Appellants, 
“Mr, YY Sunya ng agan, for the Respond- 
ents. 


JUDGMEN T.—The defendants "Nos. 


‘Land 2 -executed a mortgage-bond Ex. A, - 


on Sth August 1892 in favour of plaintiff's 
father, under which several items of pro- 
eN, were mortgaged. on 25th August 


OADAPALLI YAGNANARAYANA V. VENKATA ER RAO. 


. consent. 


[86 1..0, 1925) 


1895, one of these TAR viz.,item.No 6 was 
sold to. the predecéssor-in-title of the 7th 


- defendant under Ex. I and he sold it to the 
: predecessor-in-title of the llth defendant 


under Ex. H. On 15th August 1905, the 
mortgage-bond Ex, A was renewed-by Ex, B 


and item No. 6-wasagain included in the ; 


properties charged. 
The.present suit was filed on 8th August 


` 1917. The plaintiff contends that the charge 


over item No. 6 that he had obtained under 
Ex. Awas kept alive by Ex: Band cannot be 
affected by -the intermediate coriveyance 
(under Ex. I) behind his back without his 
The appellant concedes, this 
but argues that the suit is barred by limi- 
tation. 

Tf the only point that has to be decided 
is whether Ex. B, regarded only as an 


-acknowledgment in 1905 of the debt due 
“under Ex. A, will save-the suit from being 


barred against defendants Nos.7 and 11. it 
must be decided against plaintiff. The 
‘observations in Lewin -v.. Wilson (1) are 
conclusive, on the point. At page 645 Lord 


‘Hobhouse after citing, Bolding v. ‘Lane (2) 


points out the difference between an ack- 


nowledgment under s. 29 of the Statute of '- 


New Brunswick (corresponding to s. 19 of 
the Indian Limitation Act) ‘and a part 
payment under s. 30 of the same Statute 
(corresponding to 8. 20 of the Limitation 
Act). A person who was a party to the 
mortgage contract can, make an acknow- 
ledgment even after his interest in the 
properties had ceased but the acknowledg- 
ment binds only him or persons claiming 


through him, i. e., assignees from him after ` 


the .acknowled gment. 


v. Berhamdeo Persad (3), 
“Inthe decision in Krishna Chandra Saha 
v.. Bhairab Chandra Saha (4), a different 


view. seems to have been taken of s. 19. 


Butane. objection can be taken to the actual 


_decision as the whole-judgment might have 


rested on the part payment under s. 20.- In 
our view, the decision in Chinnery v., Evans 
(5) applies only to part payments and can- 


a® (1886) 11 A. ©. 639; 55 L.J. P. O. 78; 551. T. 


a) (1863) 1 De. G.J..&S, 122; 1N. R. 248; 32 L. 
J. Ch. 219; 9 Jur. (x. s.) 506; 7 L. T. 812; 11 W. R. 386; 
137 R. R. 174; 46 E. R. 47. 

(3) 16, L. J, 337. 

(4) 32 ©. 1077: 9 ©. W. N. 868 

(5) (1864) 11 H. L. O. 115; fis W. R. 20; 10 Jur, 
w a NL. T, 88; 11E. R. 1274; 145 R. R. Wed 
e x t2 


This is the view. | 
taken by Mookerjee, J., in Surjiram Marwari 
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not be extended ‘to acknowledgments. 
(See also Govindasami Pillai v. Desai Go- 


` undan) (6). The respondent relies on Arbin- 


dakeb Rat v. Jageshar Rai. (7) and Laksh- 
manan. Chetty v.- Muthaya Chetty (8) but 
it does -not appear whether the case in 
Lewin v. Wilson (1) was brought to the 


‘notice of the Court in either of them. Walsh, 


J., who delivered the judgment in the former 


. case and Sadasiva Aiyar, J. in the latter case 


were' content to follow Krishna Chandra 
Saha v. Bhairab Chandra Saha (4). Sadasiva 


_ Aiyar, J., also adds that‘ the English cases 


relied on by the Vakil for the respondent 
cannot be of help as, according to the Indian 
Act, acknowledgment is not evidence ofa 
new promise to pay, which it seems to be 
under the English Law. 
New Brunswick Statute merely requires that 
“Some acknowledgment of the right thereto 


. shall have been given in writing signed, 


ete.” and the decision in Lewin v. Wilson: 


(1) does not turn on any theory as to whe- 
ther an acknowledgment is not evidence of 
a new promise to pay. ee 

In none of the cases above referred to 
was there a renewal of the original bond.. 


In this respect, the case before us resembles ° 


Kananoor Velayuda ` Reddi v. Reddyvari 
Narasimha Reddi (9). Where there is a 
new promise to pay by the original mort- 
gagor, the question is not whether it operates 
as an, acknowledgment to save the bar of 
limitation -as against the ‘intermediate 
alienee. We have here a new covenant sub- 
stituted for the old covenant and not a 
mere acknowledgment. The.observations 
of: the Privy Council in -Lewin .v. Wilson 
(1) do not cover such a case, 


` he had obtained by. Ex. A, and which cannot 


be affected by the conveyance under Ex. I 
behind his back and thus. thé security is 
kept alive, the date when the debt is 
demandable is changed from the date 
mentioned in Ex. A to the daté of Ex. B. 


It cannot be said that the keeping of the 


security alive involves necessarily the pro- 
position that the date when the debt can 
be demanded continues to be the old date. 


- (6) 63 Ind. Gas. 100; 41 M. L. J 423 at p. 483; 14 L. 
W. 320; (1921) M. W. N. 633; 44 M. 971 
(1) 51 Ind. Oas. 829; 17 A. L. J. 763 at p. 76t. 

8} 62 Ind. Cas. 833; 40 M. L. J. 128; 29M. L.T. 
189. SoS : 

(9) 38 Ind, Oas. 210; 32 M. L. J. 233; 6 L, W. 111; 21 
M. L. T. 105, . . Ak; 


yA 


But s. 29 of the. 


The efèct of . 
Es. B is two fold. While on the one'hand, ` 
„the mortgagee shows his’ intention not to 

surrender the security? of item “No.6 which | 


“7435 


After the execution of Ex. B, thé twelve 
years’ period of limitation cannot be caleu- 
lated from the date- mentioned in Ex, A. 
1 agree with the decision in Kananoor 
Velayuda Reddi v. Reddyvari Narasimha 
Reddi (9) and the manner ‘in which Maho- 


> med Ibrahim Hossein Khan v. Ambika 


Pershad Singh (10) was distinguished in it. 
Ia the latter case, the only date available 
for calculating limitation against the plaint- 
if, claiming by right of subrogation, is the 
date fixed for payment. The effect ‘of the 
new covenant is more analogous to a part 
payment under s. 20 and is not merely that 
of an acknowledgment. The vendee under 
Ex. I, knew that he purchased only the equity 
‘ofredemption and that there was a still 
‘outstanding transfer in favour of the plaint- 
iff and as to this, the conveyance is subject 
to any new covenants made between the 
original mortgagor and mortgagee just as 
it is subject to the consequence of any part 
payment by the mortgagor. 

The result is—the second appeal is dis- 
missed with costs. 

V. N.V. Si i 

Z. K. Appeal dismissed. 

(10) 14 Ind.. Cas. 496; 39 C. 527; (1912) M. W.N. 
367; 11 M..L. T. 265; 9A. L. J. 332; 14 Bom. L. R. 
289; 16 ©. W. N. 505;,15 C. L.J. 411; 22 M. L. J. 46S; 
391. A. 63 (P. 0). 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

First Crvin Appgau No. 25 or 1923. 
September 30, 1924. 
Present:—Mr. Kennedy, J. O., 

. and Mr. Percival, A. J. ©. . 
MANGALSEN LALA RAMDITTAMAL— 

_ APPELLANT 


' 4 VETSUS 
LAKHMICHAND GHANDOMAL— 
h : RESPONDENT., 
Civil Prosedurz Code (Act V of 1908), 0. XXI, r. 50 
.(2)—Decree against firm and some partners mentioned 
a = Lab of other partners, whether ex- 
cluded. . 

A consent desree provided that it was to be execut- 
ed against the firm of Mayadas and “against defend- 
ants Nos.1,3,4 and 5 psrsonally who have been 
served.” On. execution being sought against defend- 
aat No. 6 personally under Q. XXI, r. 50 (2), C. P. C., 
it was contended for him that he was not personally 
liable as a partner of the firm of Mayadas as his name 
was not included in the decree: 

` Held, thatthe addition of the words “and against 
defendants Nos, 1, 3, 4 and 5 personally. who have been 


_ sarved” did not exclude execution against defendant ` 
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No. 6 personally. The words only meant that on the 
decree itself action could. be taken against defendants 
Nos. 1, 3,4and 5 whereas in the case of the other 
defendants it was necessary to take action ` under 
0. IAL r. 50, C. P. O., because they had not been 
serve 


Appeal against an order of the Additional 
Judicial Commissioner, Sind, in Suit No. 
278 of 1919, dated the 28th March 1923. 


Mr. Ladharam Anand, for the Appellant. 
Mr. Fatehchand. Assudamal, for the Re- 
spondent, 


JUDGMENT.—This is an appeal 
_against the order of Mr. Madgavkar, Addi- 
tional Judicial Commissioner ofSind, issuing 
notice against Mangalsen, defendant No. 6 
in the suit brought by the plaintiff Vishinji. 


The main contentions on behalf of the. 


appellant are that there is no power to exe- 
cute’ the decree against him personally on 
general principles, and also more especially 
because there has been a consent. decree 
and that it has thereby been laid down 
that the decree is to be executed against 
the firmof Mayadas and against defend- 
ants Nos. 1, 3,4 and 5 personally who had 
been served. 

_ These two parts of the case may be con- 
sidered separately. Firstly, supposing the 
decree had been against the firm of Maya- 
das alone, then the question arises whe- 
ther it could have been executed personally 
against defendant No. 6 who had not been 
served, Now this point is clear from the 
wording of O.'XXI, r. 50, para. (2) and also 
from the notes thereon of Mr. Mulla, who 
observés that “If such a person admits the 
liability the leave applied for will be 
granted at once,” that is`to say, if the person 


_in question admits that he isa member of | 


the firm, then action will be taken against 
him under O. XXI, r. 50 (2), even though he 
may not have been served and may not have 
been present when the decree was passed, 
< Therefore, it seemsto be clear that if the 
decree had been simply against the firm 
of Mayadas, action could have been taken 
against Mayadas, as laid down by the Ad- 
ditional J udicial Commissioner. 
The next pojnt that arises is that, the 
decree being against -the firm of Mayadas 
“and also against defendants Nos. 1,3, 4and 5 
isit tobe inferred from this that it was not 
to be executed personally against defendant 
No. 6, that is to say, does the mention of the 
names of defendant Nos..1,3, 4and5 exclude 
the remaining defendants? - The learned Ad- 
ditional Judicial Commissioner has referred 


VATRAVAN OHETTIAR V. KANNAPPA MUBALIAR, 


[86.1. 0. 1925) 


to this point and has ‘stated that if de- 
fendant No. 6.and -other defendants 
were not to be liable personally the 
decree should have specifically. stated that 
it could be executed, against defendants - 
Nos. 1,3,4 and 5 personally, but that it 
could not be executed personally against ` 


` the remaining defendants, Now the decree - 


does not contain any provision to that 
effect. 

The learned Pleader for the respondent’ 
argues that the words “and against defend-. 
ants Nos 1, 3, 4 and 5,” etc., were put in for: 
the sake of greater caution, that is to 
say, that on the decree itself action could at. 
once be taken against these defendants, 
whereas in the case of defendant No. 6 and: 
other: defendants it was, necessary to take 
action under O. XXI, r. 50, para. (2) because 
they had not been: served, ‘ 

This seems to us to be the correct view 
of the case. Although it may be that the 
intention of the parties was different and 
that the idea’-was that the. remaining. de- 
fendants should ‘not be served: personally, 
This, however, has not been stated in the 
decree, and it is necessary for us to follow. 
the exact wording of the decree. The 
decree may be.takenin effect as consisting 
of two parts, namely, a decree to be executed 
against A and against B, and the mere fact - 
of theaddition of the word Bdoes not detract 
from the. powers-which the plaintiffs have 
to execute against A, that is against the firm 
of Mayadas. 

Having regard to these facts we are: of 
opinion that the addition of these words 
“and against defendants Nos. 1, 3, 4and 5 ` 
personally - who have been served” does not 
exclude execution against defendant No. 6 
personally, and the appeal is, therefore, dis- 
missed with costs. 

8. D; Appeal dismies sed, 


. MADRAS HIGH:COURT. 
Srconp Crvin APÊFAL No, 612 or 1921. 
September 4, 1924. 
Present:—Nr. Justice Madhavan Nair. 
VAIRAVAN CHETTIAR AND OTHERS— 
PDAINTIFFS—APPELLANTS ` 
versus 
KANNAPPA MUDALIAR—Derenpant— — 


=. RESPONDENT. 
Evidence Act (I of 1872), s. 92, proviso (2)—Con+ . 
tract fer saleof goods—Varthamanam—Oral evidence 


(86-1. ©. 1925] 


` as to terms of contract, ‘admissibility of —Contract an 


(LX of 1872), 8. ‘54,—Reciprocal. promises—Mutual 
readiness to’ perform. 

In a contract for sale of goods, the vendor in 
acknowledging the, receipt of an advance of money 


towards the ‘contract: executed a varthamanam ex- ' 


pressing only the varying terms of the contract,‘ such 


as, the number of bags, the amount of money and the. 


time within which the goods were-to be delivered. 
The vendee did ‘not sign it nor were the corresponding 
obligations on his-part ‘expressed.’ In a suit by the 
vendee for damages for breach of contract on account 
of ‘non-délivery, the defendant pleaded an agreement 
by, which he was to supply goods only after the whole 
price was paid: 


Held, (1) that ‘the document was only a voucher or, 
acknowledgment of money and nota detailed record . 


of the contract; [p. 437, col. 2.] 

(2) that oral evidence of the agreement set cup by 
‘thedefendant was admissible under s.. 92, proviso (2) 
of the Evidence Act.[p.'437, col. 2; 438, col. ji. 


Spartali v: Benecke, (1850) 138 E.R. 87; 10 C. ‘B. 


- 212; 19, L. J. C. P. 293; S84 ‘R. R. 532 and Subbayyar: v. 
Subbarayalu Iyer, 68 Ind. Cas. 758; 41M. L.J 
(1921) M. W-N. 636, distinguished. 


In the case of reciprocal promises, each party ‘has : 


always the option to -perform his ‘part of the’ contract 
but one party cannot insist on the. other performing 
his promise without bine ‘Performing, what he has 
undertaken to do. [p. 438 2]. 

Jugtanund Misser-v.- pees Singh, 6 C. 433; 7 c 
L. R. 347; 3-Ind. Dec. (x. 8.) 282, distinguished. 

Second appeal: against the decree‘of the 
District Court, ‘Tanjore, in A. S.No. ‘661 
of 1918, preferred. against that of the Court 
of the Subordinate : ‘Judge, | 'Negapatam, in 
O. S. No. 6 ‘of 1918, 

Mr. K. Rajah Iyer, for the Appellants. 


Mr. S. Varadachariar, for the Respondent. : 


J UDGMENT.—Plaintif i is the appel- 
lant. The plaintiff's suit Was to recover 
Rs. 3,307 and ‘odd made up of the amount 


advanced by the plaintiff to the defendant. 


and also damages on account of breach of 
contract committed by the ‘defendant ‘in 
the following circumstances. 


‘of ‘the ‘plaintiff on the 5th of August 917 
_ to supply 500 bags of rice at Rs. 11511-0 
“per bag within three weeks and he got 
an: ‘advance of Rs. 1,500 as per varthamanam 
executed on that date. ` the 26th of 
August 1917 he received # further stim of 
‘Rs. 2,500 from the plaintiff's agent towards 
the ‘value. of the ‘rice ‘bags to be supplied. 
The defendant supplied only 130 bags of 
rice as per contract. He did not supply 
the balance. The defendant pleaded 
amongst other things, that there was an 
. understanding between the parties that 
rice was to be supplied only after the 


price of the. whole rice was paid to the. 
defendant and since this was not done he 
. did not commit a breach of contract in not’ 


e 


-not allow the 


54l; - 


The defend- 
ant's kariasthan contracted with the agent . 


< 
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supplying the full number of the stipulated 


bags of rice. The Subordinate Judge did 
defendant -to adduce evi- 
dence*with regard to the condition alleged 


by him as, in his opinion, the defendant 


„was precluded from doing so by s. 92 of the 
Indian Evidence Act. 
‘was a breach of contract and gave a decree 


He held that there 


for the plaintiff.. On, appeal the District 
Judge, overruled the objection under s. 92 
of the Indian Evidence Act and called for 
a fresh’ finding on the question, namely, 
“Whether it was the understanding between 
the parties that rice was to be supplied 
only after the whole price of the rice was 
paid to the defendant.” The fresh finding 
sent by’ the Subordinate Judge was in 
favour. ofthe defendant and. “upholding 
this finding, the learned District J udge held 
that, there was no breach of contract. 

The main question argued in this second 
appeal, is whether the learned Judge was 
right in allowing the defendant to adduce 
evidénce as regards the understanding 
alleged by. him; for it is admitted that, 
‘if this ' evidence i is inadmissible, the plaint- 
iff is entitled to a decree asin that case 
‘there will be a clear breach of contract. 
This would depend upon the question 
whether Ex. A constituted an unconditional 
undertaking by the defendant to deliver 
500 bags of rice within three weeks ag 
contended for by the plaintiff. Exhibit A 


„is in the following terms: “Varthamanam 


in respect of bags of rice 5th August 1917 
executed to...... by. ee Agreeing to deliver 
into your Negapatam depot 500 bags of 
white Sirumaniyam and red Sirumaniyam 
at Rs. 11-11-0 per bag, I have received 
from you an advance of Rs. 1,500. Ishall 
deliver the said bags within three weeks’ 
time.” It, is” called a varthamanam. 
It. expresses only the obligation of one 
of the’ parties, viz. of the defendant. .’ 
It does not refer - to the corresponding 


‘obligation on the part of the plaintiff. 
Farther it expresses only what may be 


called the varying terms of the contract 
such as the number of bags, the amount 
of money and the time within which the 
bags are to be delivered. It is signed 
only by one of the parties. It seems to 
me that the document ds only a voucher 
or acknowledgment of the money rather 
than a. detailed record ofthe contract. In 
my opinion Ex. A is a very informal 
document and evidence as regards the 
special, agreement alleged by the defend- 
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ant was rightly allowed by the learned 
Judge under s, 92, proviso (2) of the Indian 
Evidence Act. In this connection, various 
decisions were ‘brought to my noticé by 
the learned Vakil for the appellasit, but 
a detailed examination of these cases is 


uncalled for as, in my opinion, the decision.. 
of each case would depend upon the. 


construction of the terms of the particular 
contract in question. > The strongest case 
that was relied upon on behalf of the 
appellant is the one that is reported - as 
Spartali v. Benecke (1). . In that case the 
“ contract was for the sale of 30 bales of 
goat's wool at a certain price per pound 
and it contained the: following stipula- 
tion: “Customary allowance for tare and 
draft, and to be paid for by cash in one 
month less five per cent.’ discount.” It 
was held that “there being no ambiguity 
in the language of the contract, evidence 
| was not admissible to show, that, by the. 
usage of the particular ttade, vendors 
selling ‘under such contracts, were not 
bourtd to déliver the goods without pay- 
ment.” In the course of the judgment it 
was pointed out by Wilde, C. J., that “The 
objection to the admissibility of the 
evidence ie, that the incident sought to be 
annexed by such evidence, is inconsistent 
with and contradictory to, the express 
terms'of the contract and is by those 
terms if not expressly, certainly by implica- 
tion excluded. The contract states in terms 
the precise time when the price is to he 
paid—Ia a month’ and to require payment 
before that time is obviously inconsistent 
with that stipulation.” In effect, it was 
held that evidence should not be allowed 
to be adduced to convert what was really 
a credit transaction into a cash trans- 
action‘ It cannot be saidin the present 
casa that the: incident sought to 
| be annexed. by the evidence régarding 
. payment before delivery is inconsistent 
with the terms of the varthamanam. In 
Subbayyar v. Subbarayalu Iyer (2), Ex. A 
contained an unconditional undertaking to 
pay Rs. 5,000 on demand and it was held 
that evidencé of agreement which would 


have the effect of converting the absolute’ 


unconditional promise into a conditional 
defeasible one was inadmissible. As 
already mentioned, Ex. Ain the present 


` (1) (1850) 133 E- R.87; 100. B. 212; 19 L. J. O. P. 
993: 84 R. R. 532 


N. 636, - 


POSE 


VABRAVAN CHETTIAR V, KANNAPPA MUDALIAR.. 


*"(8) 68 Ind. Cas, 758; 41 M, L. J. 541; (1921) M, W,. 


` [B6 1, O. 1925)... 


case does not contain:an unconditional 
undertaking'on the part of the defendant 
to deliver the bags of paddy; the evi- 
dence, thereforé, relating to payment as a 
condition before delivery was rightly ad- . 
mitted by the lower Court under s. 92, ` 
proviso (2). > 
It: was next argued that there. is no, 
evidence to support the finding as regards | 
the condition alleged by the defendant. 
But the judgment of the learned District: 
Judge clearly shows that. he has‘examined 
the oralas well as the documentary evidence 
bearing on the question. (See paras. 4 to 8). 
It was also argued that-since the défend- 
ant supplied a certain riumber of bags, 
he could not afterwards’ refuse to supply . 
the balance on the ground that money . 
was not paid to. him according to the 
stipulated condition. This argument was 
not put forward in the lower Courts, The 
decision in Jugtanund Misser v. Narghan 
Singh (3) cited in support. of this con- 
tention: does not help the appellant. In 
that decision, it was held that ‘evidence 
that the written agreement shall not be 
of any force until some ‘condition prece- 


.dent had been performed was inadmissible 


in the case where the written agreement 
had not only become binding but had ' 


_ actually been performed as to a large 
portion of its obligations. ; 
formance of the agreement, was- referred 


The part-per- 


to only to emphasise further the fact that 
the written agreement in. question was 
considered binding by the parties, and 
that evidence to. vary the nature of such 
a binding agreement was inadmissible. 
In the present case the contract consists 
of reciprocal promises to. which s. 54 of 
the Indian Contract Act will apply: The 
option to perform his part of the contract 
is always available to the defendant,’ but 
this does not mean that the plaintiff can; 
insist on the defendant’ performing his 
promise without himself performing what - 
he has undertaken todo. | neil 

No other point of law was urged by the 
appellant's learned Vakil. . f 

I dismiss this second appeal with costs. 
V. N. V. ` Appeal dismissed. . 
12K. | 


val) 6 C. 433;7 C. L.R. 347; 3 Ind. Dee. (N..s.) 
È. - ; 
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MADRAS HIGH COURT. 
Second CIVIL APPRAL No. 1165 or 1921. 
September 1, 1924, 

, _ Present:—Mr. Justice Devadoss., 
DHARMALA KAMAYYA—PLaIntTIFF— 
, ‘APPELLANT - 
versus 


BHIMARASETTEI PARIDESI AND - : 

” ANOTHER-—DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXE, rr. 33, 
86, 97, 98—Execution of decree—Decree-holder's 
right to actual possession—-Delivery only symbolical— 
Judgment-debtor's possession, whether adverse—Limi- 
tation Act (IX of 1908), Sch. I, Arts. 187, 188. 

Where a decree-holder is entitled to actual pos- 
session under the law, he is not entitled to get 
what is: called symbolical possession. Symbolical 
possession is given.in cases wheré he is not 
entitled to’ actual possession at the date when pro- 
perty is delivered to him in execution of.a decree 
` either by reason of the property being in the posses- 
sion of tenants or mortgagees or other persons who 
: are entitled to be in possession as against the 
judgment-debtor. The right to actual possession of 
. the decree-holder in such a case arises only when he, 
the judgment-debtor, would bs entitled to posses- 
sion and Arts, 137 and 138 of Sch! 1, Limitation Act, 
would apply in such cases. But where a judgment- 
debtor is actually in possession and the decree- 
holder is entitled to actual possession he cannot get 
anything less than that, and if hs does not get actual 
possession he cannot rely upon, symbolic possession 
for the law does not allow a person who is entitled to 
actual ogee: to get only symbolic possession. [p. 
439, col. 2; p. 440, col. 1.] 

Govindasami Pillai v. Pethaperumal Chetty, 44 Ind. 
Oas. 839 at p. 840, Mahadev Sakharam Parkar v. 
Janu Namji Hatley, 14 Ind. Cas. 447; 36 B. 373; 14 
Bom. L. R: 115, and Jang Bahadur Singh v. Hanwant 
Singh, 63 Ind. Cas. 212; 43-A. 520; 19 A. L. J. 469, 
relied on. 


Second, appeal against a decree of the. 


District’ Court, Vizagapatam, in Appeal 
Suit No. 290o0f1918, preferred against that 
of the Court of the Additional District 
Munsif, Vizagapatam, in O. S. No. 214 
of 1917. 


Mr. B. Jagannatha Doss, for the Appel- 


lant: - ; 
_ Mr. B. Satyanarayana, for the Respond- 
ents. ` x . 
JUDGMENT. —The point raised in 
this second appeal 
Nos. 2 and 3-do not claim the property 
. advesrely tothe lst deféndant and that a 


‘decree’ having been, executed against the.. 


Ist defendant, defendants Nos. 2 and 3 are 
not entitled .to set up their 6wn right in 
opposition to, the plaintiff's .claim. The 
District Munsif found that. there was ‘sym- 
bolic delivery of the property to the plaint- 
iff. The District Judge accepted that find- 
ing and held that symbolic delivery. could 
not bind defendants Nos. 2 and 3“ and -as 


. 
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they have been in possession all these 
years, the plaintiff's suit is barred by limi- 
tation. Itis difficult to follow the reasoning 


~ of -the learned Judge. Third defendant is 


the widow of the Ist defendant and tha 2nd 


defendant is hisson. Third defendant could 


not have had possession of her own during 
hsr husband's life-time. First defendant in 
the previous suit contended that it was an- 
cestral property.and that he was in posses- 
sion. So 3rd defendantcould not have had 
possession independent of the lst defendant. 
Second defendant was a minor at the time 
of the alleged delivery of possession and 
he could not have had any possession in- 
dependently of his father who was the 
managing member of the family. In these 
circumstances, defendants Nos. 2 and 3 
could not have had any possession indepen- 
dently of the ist defendant and they are 
bound by the proceedings in execution. 
The District Judge's decision on this matter 
is not according to law. But the judgment 
of the learned Judge can be supported on 
other grounds, It is argued for the respond- 
ents that the delivery was, as the District 
Munsif puts it, symbolic delivery, The 
suit was against the lst defendant and 
2nd defendant by the plaintiff for posses- 
sion under the old C. P. ©. The plaintiff 
was entitled to actual possession under 
s. 263 corresponding to O. XXI, r. 35 of the 
present Code. : The finding is that he got 
what the Munsif calls symbolic possession. 
The Ist defendant was in actual possession 
at the time; The question is whether this 
symbolic delivery is according to law-and 
whether it gives the plaintiff a cause of 
action against the lst defendant. In a 
recent case reported as Govindasami Pillai 
v. Pethaperumal Chetty (1), the learned 
Judge observed: “We must point out that 
symbolic possession is given only in cases 
where the party in actual possession is 
entitled’ to remain in such possession as in 
cases of delivery under O. KAL, r. 96, of the 
C. P. C. and should not be confounded with 
cases where a party. is entitled to actual 


_ possession, but obtains only what is called 


a paper delivery (that is), where he gets no 
possession at all.” When a plaintiff is 
entitled to actual possession under the law, 
he is, not entitled to get what is called 
symbolical possession. Symbolical possession 
is given in cases where he is not entitled 
to actual possession at the date when pro- 


(1) 44 Ind. Cas. 889 at p. 840, 
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perty is delivered to him in execution of a 
decree either by reason of the property 
being in the possession of tenants or mort- 
gagees or other persons who are entitled to 
. bein possession as against the judgment- 
_ debtor. The right to actual’ possession of 
the decree-holder in such a case arises only 
when he, the judgment-debtor, would be 
entitled to possession and Arts. 137 and 138 
of Sch. I Limitation Act would apply in 
stich cases. ‘But where a judgment-debtor 
is actually in possession and the decree- 
holder is entitled to actual possession and 
cannot get anything less than that, and if 
he does not get actual possession he cannot 
rely upon symbolic possession, for the law 
does not allow a person who is entitled to 
actual possession to get only symbolic pos- 
session. Rules 95 and 96 of O. XXI, C. P.O, 
apply to auction-purchasers. Rules 35 and 
36 apply to the case of the, decree-holder 
who is entitled to possession. In Mahadev 
Sakharam Parkar v. Janu Namji Hatley 
(2), it was held, that if a person is entitled 
to actual possession, his taking symbolic 
possession would be of no avail and the 
possession of the judgment-debtor would 
continue and if the decree-holder does not 


. get actual possession within the time allow-. 


ed by law, his right would be barred. In 
Jang Bahadur Singh v. Hanwant Singh (3), 
the case of Mahadev Sakharam Parkar 
v. Janu Namji Hatley (2) was followed and 
to my mind the reasoning of the learned 
Judge seems very satisfactory: The 
Calcutta High Court has taken a different 
view but in most of the cases symbolic 
delivery was given to decree-holders who 
- were not entitled to actual possession at 
the time the property was delivered to them. 
In Govind v. Venkata Sastrulu (4), the 
learned Judges following the Calcutta deci- 
sions, held “that the delivery of symbolic 
< possession, -even if erroneous operates to 
give the’ person putin possession a fresh 
cause of action and places the judgment- 
debtor in the position of a trespasser.” 
With great respect to the learned Judges, I 
think, where the decree-holder is entitled to 
actual possession and he does not get it, it 
cannot be said that he has got the posses- 
sion to which he is entitled; and if he does 
. not get actual possession when he is entitl- 
ed to-it, the person in possession of the 
property cannot be said to be ousted from 

Q) 14 Ind. Cas. 447; 36 B. 373; 14 Bom. L. R. 115. 


(3) 63 Ind. Cas. 212; 43 A. 520; 19 A, L. J: 469. 
(4) 17 M. L. J. 598. ae ; 
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possession. A later decision of three Judges 
ofthis Court, towhich 1 havealready referred, 
and which is reported as Govindasami Pillai 
v. Pethaperumal Chetty (1) is binding upon 
me. Itis unneceS’saty for me to consider 
the other cases cited by Mr. Jagannatha 
Das for’ the appellant. I hold, that the 
plaintiff's possession was no- possession at 
all, defendants’ possession continued right 
through and that possession having been 
for more than 12 years. before the date- of- 
the suit, the plaintiff's claim is barred. 
The second appeal fails and is dismissed 
with costs. 

v. N. V. 

S. D. > 


hih 


Appeal dismissed, . 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDIOTION APPEAL No. 110 
or 1922, l 
March 28, 1923. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 
V. V. KANEMAR VENKAPAIYA— 
DgFENDANT—-APPELLANT 


: VErsSus i 
NAZERALLY TYABALLY 
` SINGAPOREVALLA— PLAINTIFF- 
RESPONDENT. 
' Tamitation—Date of application—Notice of motion, 
whether application. ; 

The usual procedure, where a party wishes to 
obtain -a relief of an interlocutory nature, is by 
motion, and necessarily the first step which has tobe . 
ea to file a notice of motion in Court. [p. 442, 
col. 2. ; 

Therefore, for the purposes. of limitation when an 
application of this nature is to be made to the Court, 
it commences to be made when a notice of motion ' 
is pe filed in the proper office ofthe Court. fp. 443, 
col. 1. : K 

Smith v. Parkside Mining Co, (1880) 6 Q. B. D. 67; 
50 L. J. Q. B. 144; 29 W.R. 154, In re Corporation 
of Huddersfield and Jacob, (1874) 10 Ch. 92; 44 L. J. 
Ch. 96; 31. L. T. 466; 23 W. R. 100 and Inre Gallop 
and Central Queensland Meat Export Company, (1890) - 
25 Q. B. D. 230; 59 L. J. Q. B. 460; 62 L. T. 834; 38 W. 
R. 621, relied on. 

Khetter Mohun Sing v. Kassy Nath Sett, 20 O. 899; 
10 Ind. Dec. (N. s.) 604 and Hingu Bibee v. Munna 
Bibee, 31 C. 150; 8 ©. W. N. 97, referred to. 

Appeal from the decision of Mr, Justice 
Pratt, dated the 12th October 1912, in O. C. 
J. Suit No. 2676 of 1921, reported as 85 Ind. 
Cas. 432, i i 

Sir Thomas Strangman, for the Appellant. 

Mr. Kanga, Advocate-General, for the 
Respondent. : 


- (86 1, 0. 1925) l 

JUDGMENT.—By Act XIV of 1920, 
s. 10-A. was: directed to be inserted after- 
s. 10 of the Bombay Rent (War. Restrictions) 
‘Act IT of 1918. On December 31, 1921, 

` the defendant in Suit No. 2676 of 1921 was 
evicted by the plaintiff under a decree passed 
on September 9, 1921, on-the ground that 

. the plaintiff, his-landlord, required the pre- 
mises reasonably and.bona fide for his own 
use and occupation, The defendant alleg- 
ing that.the plaintiff had not’ occupied the 
premises within the period of six months 
from December 31, 1921, moved the Court | 
under s,-10 A of the Rent. Act for an order 
that the plaintiff should be made to re-instate 
him in the. occuption of the premises des- 
cribed in the plaint, on the original terms - 
and conditions of his lease and to pay him 

- compensation for the loss suffered during 
the period he was kept out of possession of 
the said premises. 

The defendant filed his notice of motion 
in the office of the Prothonotary on August 
25, 1922, giving noticethat the Court would 
be moved on Thursday, August 31, for an 
order that the defendant might be re-in- 
stated. The notice of motion bearsan en- 
dorsement that it had been sérved on th 
plaintiff's Attorneys on August .25. Ne 

On August 30, the defendant’s Attorneys 
wrote to the plaintiff's: Attorneys to: . note, 
that they had not, received the plaintiff's 
affidavit in reply tothe notice of motion. 

. The plaintiff's Attorneys answered on August 
-30, 1922, as follows:— i T 

“Please note that neither our client nor 
our clients munim is in Bombay to give 


apply „for an adjournment of the hearing 
of the motion fora month, -We beg to send 
you herewith a copy of our’ client’s clerk's 
affidavit in support of our application for 
adjournment.” E ati 
The defendants Attorneys replied, on, 
August, 31, that they would. oppose the 
application for adjournment. , On Septem- 
ber 6, they wrote again in answer to the 
plaintiff's letter of August 31 that the plain- 
tiff had then had sufficient time to get his 
affidavit in reply made, and that there was 
no justification whatever for their client’s 
proposed application for postponement. The 
letter added that: the motion would be 
. brought on before Mr.: Justice Pratt on 
Septemberll.as Mr. Justice. Pratt would 
be sitting on that day on the Original ‘Side. 
Defendant's Attorneys wrote on September 


€ 
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8 that thé: motion would not be brought on 
September 1l .as Mr. Justice Pratt would 
not be sitting on the Original Side. They 
again pointed out that they had not receiv- 


“ed the plaintiff's affidavit in reply. -Nothing 


happened until (September 29. when the 
defendant's Attorneys wrote:— 

“We understand that-the Hon'ble Mr. 
Justice Pratt will be sitting on the Original 
Side on October 2. Please note that we shall 
bring’ on the motion on October 4.” 

On October 4, the plaintiff's attorneys 
wrote sending a copy of the affidavit of 
theirclerk which would be used in showing 
cause against the notice of motion. 

The matter eventually was brought on 
before Mr. Justice Pratt on October 6, when 
the plaintiff contended that the defendant's 
application was barred by limitation as it 
had :not been made within nine months 
from the date when the plaintiff obtained 
possession. : : 

The question was whether it could be said 
that the defendant made the application to 


the Court when he filed his notice of motion 


in.the office of the Prothonotary:. then it 
was in time according to the provisions of 
s, 10-A of the Rent Act. 

The-learned Judgein holding to the con- 
trary relied upon the decision in Hingu 
Bibee.v. Munna Bibee (1), where it was 


. decided that an application for restoration 
_of.a suit to the Board must be made within 


thirty days of the dismissal of a suit, and 
that a notice that. the application would 
be made on a future date did not prevent 


. limitation from running. Mr. Justice Sale 
us instructions for showing cause against , 
the notice of motion. We shall, therefore, | 


i age 154*): 
oni aoha ot motion which was given 
on August 29, 1903, does not prevent the 
Law of Limitation from applying, that 15 
laid down in the case of Khetter Mohun Sing 
v.\Kassy Nath Sett (2); and inasmuch as the 
thirty days expired within the period of 
the vacation, theonly course open to the 
plaintiff to avoid limitation was to mention 
the matter to the Court on its re-opening 
day, which, as I have said, was not done, 

The learned Judge was, therefore, con- 
strained to follow the. decision in Khetter 
Mohun Sing v. Kassy Nath Sett (2) 
which wasa decision by the Appeal Court 
to the effect that the taking out ofa sum- 
mons calling upon anotherto attend a 
Judgein Ohambers on the hearing of an 

(D SLC 150; 8 OM, Do. ban 8) 60% 


*Page of 31 Gd.) 
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application, was the act’ of the applicant 
and not of the Court taking cognizance of 
the application, and was not sufficient to 
save the applicationfrom being barred if 
the hearing of the application came on 


after the time allowed by the Indian Limi- ' 


tation Act forthe application had expired. 
The Chief Justice said (page 902*): 

“The summons to attend the hearing of 
the application is the act of the applicant 
only and is merely a notice, signed by the 
Registrar at his request, that the applica- 
tion will be made on the day mentioned, 
1.6, December 5th, and is not the act of 
the Court receiving or taking cognizance 
of thé application as would perhaps be the 
case ifit werearule nisi to show cause 
issued by the Court after hearing the state- 
ment of the applicant...Under these circum- 


stances wethink that no application was. 


made tothe Court until the application of 
December 5th which was made. in pur- 
suance of the notice given by the summons, 
and as that was more than three years from 
the time when the rignt to make it accrued, 
the learned Judge was right in rejecting’ 
the application.” 

The learned Chief Justice, therefore, 
considered that an application could not 
be said to be made to the Court until the 
applicant had actually appeared before the 
Court. 

In appeal we have been referred to a 
decision of the Divisional Court in “In re 
Gallop and Central Queensland Meat Export 
Company (8) which was not cited in the 
Trial Court. Under O. LXIV, r. 14, of the 
Supreme Court Rules, an application to set 
aside an award might be made at any time 
before the last day of the sittings next after 
such award had been made and published 
to the parties. By O. LIT, r. 1, where by 
the rules any, application was authorised’ to 
be made to the Court ora Judge, such ap- 
plication, if made toa Divisional Court or 
toa Judge in Court, should be made by 
motion. An award was made and published 
on ‘Fabruary 27. Notice of motion to 
set ib aside was served on May 20. The 
motion did not appear in the day's 
list for hearing during the Easter sit- 
tings which ended on May 23, but came on 
to be heard afterwards. It was held that 
the notice of motion having been given 
before the last day of the sittings next after 

@) (1890) 25 Q. 5. D. 230; 59 L. J. Q. B. 460; 62 L: 

. 834; 38 W. R 
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the award, the ‘application’ was within the 
time prescribed by O. LXIV, r. 14 and the 
motion was, therefdre not too late. Mr. Justice 4 
Denman said (page 231*) :— 

“The notice of motion was given on May 
20, and, therefore, within the “time allowed ` 
by O. LXIV, T. 14 for an application to set 
saidean award. If the notice was an ‘applica- 
tion’ within the meaning of r. 14 it was 
in time. Applying the ratio decidendi 
of Smith v. Parkside Mining Co. (4) and 
In re, Corporation of Huddersfield and 
Jacob (5), I think that in ‘this case the - 
‘application’ really was the commencement 
of the complaint. That is, in my opinion, 
what was intended in O., LXIV; r. 14 as 
the ‘application.’ The only difficulty in 
putting this construction on r. 14 arises from 
O. LII, r. 1, which provides that ‘where by 
these rules any application is authorised 


‘to be made to the Court ora Judge, such 


application, if made to a Divisional Court 
or to a Judge in Court, shall be made by 
It might seem, at first sight from - 
the terms of that rule, that the ‘application’ 
and ‘motion’ were one. But it is not neces- 
sary so to decide. Order LII, r. 1, does not 
say that for all purposes the words ‘appli- 
cation’ and ‘motion’ shall be identical, and 
mean the same thing. The ‘application’ may 
be ‘made by motion,’ and yet be complete 
enough within O. LXIV, r. 14, and a sufficient ` 
‘complaint’ within the meaning of the cases 
on the old Act for the purpose of launch- 
ing a motion toset aside the award. I 
think that the two sections, although not 
easy toreconcile, may perhaps, be reconcil- © 
ed in that way, viz. by deciding that the 
step had been taken bafore the last day of 
the sitting which is the first step which 
can be reasonably called an ‘application’ to | 
set aside the award. I think, therefore, no 
extension of time was necessary.” 

Now inthis case it was open no doubt 
to the defendant to apply direct to the 
Court for a rule nisi calling upon the plaint- 
iff to show cause why the relief prayed ` 
for should not be given under s. 10-A of 
the Rent Act, But the usual’ procedure, 
where a party wishes to obtain a relief of 
an interlocutory nature is by motion and 
necessarily the first step which has 
to’ be taken is to file a notice of motion in ` 


D (1880) 6 Q. B. D. 67; 50 L. J. Q. B. 144; 29 W.R, 
0, eh a Ch, 92; 44 L. J. Ch. 96; 31 L. T. 466; 
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Court and following the decisions in the 
above-mentioned case that may reasonably 
be called ‘an application.’ There is no reason 
` therefore, why the filing of the notice of 
-~ motion in this case should not be called ‘the 
application’ which the applicant desired 
to make. Apart from that I may mention, 
that on the facts of this particular case, 
the equitiesare allin favour’ of the defend- 
ant. The plaintiff put off the hearing of 
the motion from time to time, and did not 


even, serve his affidavit in opposition until - 


after the period of limitation had expired. 
The notice of motion, was filed on August 
25 more than a month beforé the period of 


limitation expired, and it was not suggest- . 


ed in correspondence that time was of 
importance, or that it was necessary to ap- 


pear in Court before September 30, 1922, . 


if the application was not to'be time-barred. 
. However that may be, I am prepared to hold. 
‘that when an application is to be madé to 
the Court, it commences to be made when, 


a notice of motion ‘is first filedin the pro- 


per office of the Court, 


The appeal, thérefore, succeeds, and the - 


application must go back to the Trial Court 
to be decided on the merits. - a: 
The appellant should get his costs of the 
appeal. | 
Costs in the lower Court to be costs in the. 
application, ` She 
ne ` Appeal allowed. 

Z. K. f 
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MADRAS HIGH COURT. 
Seconp O1vin APPEAL No, 16 oF 1922: 
September 19, 1924. 
f ‘Present:—Mr. Justice Devadoss. 
MUTTATHIL DAMODARA MENON. 
—DEFENDANT No. 1--APPELLANT 


k VETSUS ‘ : 
RAMAKRISHNA. IYER AND ANOTHER 
—PLAINTIFF AND DEFENDANT No. 2 |, 

--RESPONDENTS. ` ` ' 
Transfer of Property Act (IV of’1882), s. 10—Civil 
Procedure Code. (Act V of 1908), s. 60-—Restraint on 
alienation—Alienation of right and interest of person 


in possession of property—Malabar tarwad—Tarwad- 


properties divided among’ tavazhis*~Tavazhis pro- 
hibuted to encumber properties. woa á 

The quantum of the interest of a person in posses- 
sion of a property is not inalienable, nor is it ex- 
empt from the process cf Court in. execution of a 
decree against that person. [p. 445, col. 1.1! 


Kothal Mammad Haji v. Pydal Nair, 29 Ind. Cas. - 


578, Govinda Pillai v. Meenatchi Achi, 13 Ind. Cas. 
152; 22M. L.J. 204; 10 M. L. T. 493; (1911) 2 M. W. 
N. 563 and Sunder Bibi v. Rajinder Narain Singh, 
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63 Ind. Cas. 181; 43 A. 617; 19 A. L. J.648; 3 UL P. L. 
R. (A.}.109, relied upon. . 

Where the properties of a Malabar tarwad are 
divided among its tavazhis for convenient manage- 
ment and enjoyment, under an arrangement of some 
duration, and the tavezhis are prohibited to charge 
the properties with any debts so as to bind the 
tarwad, they can alienate or encumber their own 
rights and interests which can also be attached and 
sold in execution of decrees against them.. |p. H4, 
cols. 1 & 2.] 


Second appeal against a decree of the 
Court of the Subordinate Judge, South 
Malabar at Palghat, in A. S. No. 74 of 1920, 
preferred against that of the Court of the 
Additional District Munsif, Palghat, in O. 
S. No. 305 of 1919. 

Mr. A. Sivarama Menon, for the Appel- 
lant. . 

Mr. C. V. Ananthakrishna Iyar, for the 
Respondents. i 


‘JUDGMENT.—The only ‘question 
argued in this second appeal is that the 


.plaintiff acquired no right to. the plaint 


properties under his, sale-deed Ex. È. In 


order to, understand this contention it is 


necessary to mention a few facts. A Mala- 
bar tarwad consisting of three tavazhis 
agreed to divide the properties belonging 
to the tarwad for purposes of convenient 


' management and enjoyment and embodied 


the arrangement in Ex. I, called nischaya- 
patram or karar. Under the terms of Ex. I, 
the 2nd defendant's tavazhi was to enjoy 
certain properties and the other two tavaz- 
his were to enjoy some other items of pro- 
perty, and some properties set out in Sch. 
D to the karar were to be kept in common 
for meeting common expenses of all the 
three iavazhis, The plaintiff obtained a dec- 
yee against the karnavan of the tavazhi 
in Small Cause Suit No. 1347 of 1907 and 


. attached some of the items and brought 


them to sale and purchased them himself 

He now sues for possession of those items. 

The contention of the first defendant who 
is the lessee of the plaint items is that no 
saleable’ interest was given to the tavazht. 
under Ex. I and, therefore, the plaintiff could 

not get possession of the properties. The 
2nd defendant.who is the Rarnavathe of 
the tavazhi puts forward the same conten- 
tion. The District Munsif gave a decree 
in favour of the plaintiff and on appeal the 
Subordinate Judge confirmed the decree of 


‘the District Munsif with a slight modifica- 


tion as to the amount of mesne profits 
The first defendant has preferred this second 
appeal, 
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‘Mr. Sivarama Menon contends that under 
Ex. I, the tavazhis did not gét a saleable 
interest in the properties. He relies upon 
the.terms of the document in support of 
his contention. His main argument is that 
it was a maintenance arrangement and the 
tavazhis were putin possession of the pro- 
perties under the arrangement and, there- 
fore, the tavazhis did not get any interest 
in the properties and the plaintiff did not 
get any right to the properties under the 
sale certificate Ex. E. In the English 
translation, Ex. I is described as a deed of 
settlement. Whatever the name of the 
document is, settlement agreement or karar 
we have to-see what the arrangement really. 
is. The properties of the tarwad were di- 
vided among the three tavazhis:composing 
it. It was, no doubt, for convenient manage- 
ment and enjoyment, but the arrangement 
was to be of some duration as it is distinct- 
ly stated that members 1 to 5 and their 
future sanihanams in their tavazhi should 
enjoy Sch. A properties. Similarly the 
members of the second tavazhi 6 to 18 and 
their santhanams should enjoy Sch: B 
properties andthe third tavazhi composed 
of members 19 to 41 and their future san- 
thanams should enjoy Sch. © proper- 
ties, The recitals show clearly that the 
arrangement was to last for a considerable 
period. It is urged by Mr. Sivarama Menon 
that no power was given to the tavazhis to 
raise any new debts charging the proper- 
ties set apart for them. He also relies’ upon 
paras, 36 and 41 in support of his contention 
that the power of alienation was taken 
away and that there is a restraint on aliena- 
tion. What the karar provides is against 
the tavazhis charging the properties with 
any debt so'as to bind the tarwad. The 
tarwad is the owner of the property and 
the tavazhis have been given the possession 
and enjoyment of the property and they are 

_restiained from encumbering the property 
so as to bind the tarwad. There is no 
restraint against the tavazhis alienating 
their right in the properties derived under 
Ex, I, in favour of a third person; and even 
if such restraint is contained in Ex. I that 
would not stand in the way of the tavazhi 
alienating its interest for its debts for under 
s. 10 of the’ Transfer of Property Act, such 
a restraint on alienation is void. 

The plaintiff does not claim any jenmam 
right in the property of the tarwad.. The 
plaintiff claims only the right of the tavazhi 
under the karar, There is nothing in the- 
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karar itself to support the contention that 
the tavazhis could .not alienate their right 
under ‘the kararin favour ofa third person . 
or encumber that right with their debts. 
Even granting for argument’s sake that 
Ex. I evidences a maintenance arrangement 
that would not prevent the plaintiff claim- 
ing the possession of the properties under 
Ex. E. It was held’ by Oldfield and Sesha- 
giri Iyer, JJ., in a case reported as Kothal 
Mammad Haji v. Pydal Nair (1), that where 


‘properties were given to a member of a 


Malabar -tarwad in lieu of maintenance 
under a karar which prohibited alienation 
except by way of lease, his interest in them 
was not exempt from attachment under 
s. 60 of the C. P. O. In that case,a Malabar 
tarwad gave some properties to the de- 
fendant’s tuvazhi in lieu of maintenance. 
A money-decree was obtained against the 
defendant and execution was sought against ` 
the properties. ‘The Court held that the 
creditor could proceed against the interest 
of the tavazhis in the property. With re- 
gard tothe contention that the properties 
were the properties of the tarwad and, 
therefore, they could not be brought to sale, 
the learned Judges observed that the 
tarwad was entitled to object to the attach- 
ment ifits right was in any way jeopar- 
dised; but the tavazhz-itself could not raise 
such an objection. In Govinda Pillai v. 
Meenatchi Achi .(2), Abdur Rahim and, 
Spencer, JJ., held that s. .60, cl. (n) of 
the Œ. P. C. wasno bar to the attachment 
and sale of the crops standing on the land 
given to a widow for maintenance. The 
learned Judges: observed at page 206* “The 
crops are her property and as such must be 
available to answer her debts. What is, 
interdicted by the Legislature is attachment 
of a mere right to future maintenance and 
not. of a debtor’s property, or any interest 
in property, ‘though such property orin- 
terest might have been granted to him or 
her for maintenance.” Section 60, cl. (n) 
of the C. P. C. prohibits the attachment-of 
a right to future maintenance. If a person 
is granted maintenance payable from month 
to month, the sight to get such main- 
tenance cannot be attached. But if the sum ` 
of money which is given as maintenance 
is actually in the hands of the maintenance- 
holder that can be attached, and if instead . 


- (1y 29 Ind. Cas. 578. 


(2) 13 Ind. Cas. 152; 22 M. L. J. £04; 10 M. L. T. 
493; (1911) 2M. W.-N. 563. 








*Page of 22 M. L. J--[Hd] ` 
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of money payment” immoveable property 


is. given’ to ‘a. person’ the ‘crops on it or the 
income from it can be attached and the 
ight of the maintenance holder in the pro- 
perty of which ‘he has been put in posses- 


sion can also-be attached‘ and sold. In 


Sunder ‘Bibi vtRajinder Narain Singh (8), a 
Bench of the Allahabad High Court held that 


the property. given to a member of a Hindu '' 


family in’ leu‘of maintenance was not’ ex: 
empt from process in execution of a decree 
against him. - i 

The principle of these decisions is that 


the quantum of interest of: the person who ` 


is’ in possession of the “property can be 
‘alienated; Whatever that. quantum of in- 


terest may be, it is’ not exempt from: the 


process of Court: in execution of a decree 
against the person who has-such interest. 
In the case of tefants. the thing would be 
different. 
„tion and if the terms of the’lease prohibits 
the lessee from alienating his- right, the 
landlord’ would be entitled to re-enter on 


the ‘breach of'the condition provided there’ 


is aforféiture clause in lease:;deed. But in 
the case of an ordinary maintenance arrange- 
ment, under which property. is placed’ in 
the possession of the maintenance: holder; 
a person obtaining. a decree against him 


can proceed. against: the interest of the- 
maintenance holder in the property. The. 


arrangement under. the karar. Ex. I, can 
be ‘varied by a, subsequent. arrangement 


between the. members of all’ the tavazhis, ` 
But so long: as the arrangement. under-the- 


karar isin force, the right of the tavazht. 
under the karar is aliénable. 
open .to all the’members of all the tavazhis 


to put an end. tothe karar in which case: 


“an alieneeof the right of the tavazhi would 
have to’deliver up possession: of the pro- 
‘perty alienated. as the aliénor's interest in 


it has. ceaséd. ‘The contention that there: 
is, no saleable or. transferable interest- on- 


the karar is not sustainable. 


:The second- appeal is- dismissed with. 


costs... 
-> & Dy Appeal dismissed: 


(3) 63 Ind. Cas. a. 43° A. 617; DA L. J. 648;.3 
U. P: L.R. (AJ) 10 | 


$ 


yira SINGH v. PIRTAT: 


If there is a restraint on aliena- 


It. is quite: 


“ bis son was Nihal. 


f his cousin ` Nihal. 


‘and Nihal. 
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ALLAHABAD HIGH COURT. 
SECOND CIYIL APPrAL No. 899 or 1921. 
July 30, 1924. 
- Present :—Mr. Justice Mukerji. 
UMRAO SINGH AND snoTHER— 
DEFENDANTS—APPELLANTS 
versus 
PIRTHI AND OTHERS—PLAINTIFFS— 
' RESPONDENTS, 
Hindu Law—Widow, remarriage of-—Adverse pos- 
session of first husband's estate—Dedih of widow— 
Property acquired by adverse possession, devolution 
0 


Where a Hindu widow remains in possession of the 
“estate of her deceased husband after her re-marriage, 
her possession of such estate must be regarded as 
adverse to the reversioners of her first. husband, but 
it does not necessarily follow that she prescribes for 
an independent title in herself and not as the widow 
of her ‘first husband. Wheré there is no indication 
whether.she knew or did not know that on her re- 


‘marriage she had forfeited her right to the estate of 


her first husband ‘and there is no indication. that she 
éver declared that she was holding the property in 
her own right and not as the widow of her first hus- 
band, a presumption may arise that she continued to 
hold the property. in the same right in which she 
came into pessession of it. In sucha case after her 
death the property would go to the heirs of her first 
cob and not tothe heirs of the widow. [p. 447, 
co : 

Son Safa. Chand, 80 Ind. Cas. 788; 22 A. L. 

. 304; (1924) A-I- R. (P. C) A "5 L, 192; (1924) M. 
WON ae -20 L. W. 10; 2 P. L. R. 245; 28 ©. W. N. 
960; 26 Bom, L. R. 1117; 47 M. L. J. 935; 6P.L. T. 1; 
51 IL A. 171; L. ROA. (P. ©.) 94 (P. C), referred to. 


Second. appeal against a decree of the 
District Judge, Meerut, dated the 18th f 
of May. 1924. 

Dr. K. N.-Katju, for the Appellants. 

. Mr. Gulzari Lal, for the Respondents. 


JUDGMENT.—tThe facts of this case 
are rather complicated, but they appear to 
beas follows: The pedigree given in the 
judgment of the learned District Judge 
dated the 18th of May 1921 should be re- 
ferred’ to, to understand the ralationship 
which -exists between’ the parties. There 
were three brothers, ignoring the fourth 
who doés not count, viz... Sheo Singh, 
Khubi and Sobha. Sobha’s son was Bawar 
and his wife was Musammat Dhapo. Khu- 
Sheo Singh's sons were 


Nanak and Fatte. We hear nething as to 


what happened to Nanak and he has been 


left out of ‘account. Fatte’s sons are the 
defendants: They are also the appellants 
in this Court. Bawardied about 50 years 
ago and on his death his widow married 
The plaintifis-respon- 
dents are the sons of{Musammat Dhapo 
Bawar left no issue. 
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The plaintiffs brought the suit, out of 
which this appeal has arisen for the eject- 
` ment of the appellants onthe ground thatthe 
plots in suit were the sir lands of Musam- 
‘mat Dhapo, their mother, and the, appel- 
lants were their tenants. The defence was 
that the defendants were also co-sharers in 
the village and they were not holding as 
tenants of Musammat Dhapo. The Court 
of first instance found that the defendants- 
appellants had brought asuit in Civil Court 
against Musammat Dhapo.for a declaration 
of their title as sir-holders when Musam- 
mat Dhapo had brought a suit in the Reve- 
nue Court for their ejectment. Indeed, 
the suit of the appellants against Musam- 
‘mat Dhapo arose out of the ejectment suit 
instituted by Musammat Dhapo. In that 
suit it was heldthat Musammat Dhapo was 
the sir-holder and she alone had the right 
to the possession of the lands in suit. Re- 

` lying mainly on this judgment, and also 
‘on the circumstance that, the mutation 
orders on Dhapo's death were made in 
favour ofthe plaintiffs, who are ‘after all 
the sons of Musammat Dhapo, the Court of 
first instance, the learned Assistant Collec- 
tor, decreed the suit. There was an appeal 
to the District Judge. Nobody questions 
the jurisdiction of that officer, because, 
undoubtedly a question of proprietary title 
was in issue. The learned District Judge 
came to the coriclusion that the plaintiffs- 

. respondents as heirs of Musammat Dhapo 


were entitled to eject the defendants. He 


accordingly dismissed the appeal. 
In this Court, evidently, an entirely new 
case was set up and it was this. Musam- 
. mat Dhapo was the widow of Bawar and 
was in possession in that capacity. The 
parties to the suit were the reversioners 
to the estate ‘of Bawar, that the plaintiffs 
alone were not entitled to the entire hold- 
ing and that they were not, therefore, en- 
titled to eject the appellants who were co- 
sharers. The learned Judge of this Court 
before - whom the second appeal came 
thoughtan enquiry should be made on this 
pointand he remanded the following issue 
for. decision., The learned Judge did not 
write any judgment regarding his grounds 
for remanding the issue. Butit is clear 
from grounds taken up in second appeal 
and from his order that he entertained 
the plea that if Musammat Dhapo was 
holding the property on behalf of her first 
husband Bawar, the partiés would be en- 
titled only as reversioners and the plain- 


UMRAO SINGH V, PIRTHI; 


[86 I. O. 1925] 


‘tiffs would have no special title to the pro- 


perty as the sons of Musammat Dhapo. 
The.issue that was remanded was this :— 
. “Was Musammat Dhapo in ‘possession of 
the plots in dispute as the widow of Bawar, 
or was she in possession of these plots. ad- 
versely to the heirs of Bawar aforesaid in 
case her right to possession caine to an 


.end on her re-marriage, and if so, how 


long did such possession continue’? |, 

It has been urged before me that, this 
Court ‘should not have allowed a new case 
to be set up: I would agree with this 
contention, but I think itistoo late to re- 
new it. If there had been no remand 
the matter would have been different. 
But there was a .remand and the parties 
had full opportunity to meet this new case. 
In the circumstances I do not think it is 
desirable that the new phase of the case 
presented before this Court should be al- 
together ignored. The learned District 
Judgeon remand came to the conclusion 
that according’ to the custom obtaining 
among the Jats, Musammat Dhapo would 
forfeit her right to the estate of her first 
husband as his-widow. He accordingly 
held that the, possession of Musammat 
Dhapo was, adverse. Evidently the learned 
Judge meant that she had completed an 
independent title for herself. If we accept 
this position it is clear that the plaintiffs’ 


“suit is bound to succeed. For, in that case, ` 


nobody other than the plaintiffs would be 
entitledto succeed to the absolute property 
of Musammat Dhapo. 
But it is contended for the appellants’ 
that the learned Judge was wrong in law 
in holding that the facts proved showed 
that, Musammat Dhapo was in adverse 
possession of the property in question. 
“ It appears that the judgment, which was 
given in favour of Musammat Dhapo in the 
civil suit brought. by the appellant against 
her fora declaration of title to the lands, 
does not operate as res judicata on the 
question whether Musammat Dhapo was 
holding the landsin her own right or as 
a Hindu widow. No such question then 
arose, for, Musammat Dhapo herself was 
alive. The position now is this. Itis.com-: 
mon ground that, on the death of Bawar, 
Musammat Dhapo became entitled to the’ 
property. She then married a cousin of 
Bawar, Nihal, who would be, at least, one 
of the reversioners to the estate of Bawar. 
Another reversioner would be Fatte, the 


father of the appellants. If Musammat 


© [861 0. 1928). 


Dhapo forfeited her Sais to ‘the estate of 
Bawar, Nihal and Fatte would be entitled to 
come.in at once and oust Musammat Dhapo 
from. her possession. 


and Nihal, Her possession was undoubted- 
ly adverse to them; But the matter does 
not conclude there. The question is whe- 
ther Musammat Dhapo has prescribed for 


herself in her independent right or as the. 


widow of Bawar. Itis to bé remembered 
that she came into possession'as the widow 
of Bawar. There is no indication whether 
she knew or not that on her re-marriage 
| she forfeited her right to thie estate of Ba- 
war. 


ing the property in her own:right and not 
as “the widow of: Bawar. 
therefore, is that Musammat'.Dhapo conti- 
nued to hold the property in the same right 
in. which she came into possession, viz: as 
the widow of Bawar. By completing 12 
years’ ddverse possession against Nihal and 


‘Fatte she acquired the property’ for -her | 


first husband Bawar. If this beright the 


reversioners to the estate of Bawar would ~ 


be entitled tothe property left by Musam- 
mat Dhapo. and not Musammat Dhapo's 
own’ sons, as such.. The view taken in 
the Privy Council case of Lajwanti v. 
Safa Chand (1) under similar circum- 
stances was that, the lady in possession was 


` in adverse possession to the. reversioners, 
But she completed'a title on behalf of her. 


late husband .and the person (the daughter 
‘of the late husband and step-daughter to 


the lady).whoy was entitled tothe estate of- 


her husband was the person who must 


succeed.. I hold under the circumstances: 
that Musammat Dhapo prescribed for the’ 


benefit-of her first husband’s estate and 
that, therefore, the pare are the heirs: to 
that estate. 

Now the quéstion, is what should. be the 
fate of the suit, according to the finding re- 
corded above.. The suit was brought in the 
Revenue Court, ibut an appeal; lay to the 
Civil Court as a question of proprietary title 


had been raised. In the circumstances it" 


would not be right to dismiss the suit 
simply onthe ground that a Revenue Court 


(1) 8) Ind. Cas. 788; 22 A. L. a 304; (1924) A. I. R, 
. O.) 121; 5 L. 192; (1924) M. W. N. 442; 20 L. W. 
: 2 P. L. R. 245; 280. W.N, 860; 26 Bom. L. R. 
17; 4 7M. L. J. 935; 6 P. L. T. l; HL L AI; L. R 
“AL (P. C.) 94 (P.O). 


pees 


4 
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This.did not hap- 
pen. Thus, Musammat Dhapo remained i in ` 
possession in the teeth of the title of Fatte 


There is no indication! that Musam-, 
mat Dhapo ever declared that she was hold- 


The “probability, 


f 
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was not competent to grant a declaratory 
decree such as I propose to grant in this 
case. ‘The’ parties being entitled to the 
possession of the landsin suit, the plain- 
tiffs would not be competent to eject the 
defendants, whose ‘possession is of several 
years., 

I, therefore, modify the decrees of the 


Courts below and instead of decreeing the 


ejectment of the defendants I give a decree 
for joint possession to the plaintiffs over the 
lands in suit with the defendants to the 
extent of the share that the plaintiffs may 
have in the property. I refrain from defin- 
ing what their share would be, because I 


“am not in a position to know whether Nihal 


had three or four sons surviving Musammat 
Dhapo. The quantity ofshare would depend 


on this information. In the circumstances 


ofthe case I order that the parties should 


‘pay their own costs throughout. 


Z. K. Decree modified. 


we, 


OUDH JUDICIAL COMMIS- 
' SIONER’S COURT. 
Seconp Crvin APPEAL No. 364 or 1923 
December 10, 1924. 

Present:— Mr.. Dalal, J.C. 
KHAKI SINGH—DEFENDANT—APPELLANT 
versus 
BISHUNATH LAL—PLAINTIPP 

RESPONDENT. 

` Oudh Rent Act (XXII of 1888), s. 127, whether 
applicable to ejectment proceedings—Notice of eject- 
ment, cancellation of—-Civil Court, whether competent 
to entertain suit for possession—Decision of Revenue 
Court, whether binding on Civil Court. 

When a-‘suit for recovery of rent is brought againat 
'a trespasser under s. 127 of the Oudh Rent Act, the 
Court, after, a decree for rent is passed, is bound to 
pass a decree for ejectment also on application made 
by the plaintiff. But this provision is fot made 
applicable in the Act to proceedings in ejectment. [p. 
448, cols. 1 & 2.] 

Where a Revenue Court cancels a notice of eject- 
ment, holding the defendant to be a trespasser and aot 
a tenant, the plaintif, a lessee of the landlord, 
entitled to oust the trespasser ina Civil Court. ip. 


` 448, col. 2.] 


Where a Revenue Court makes no Snention of the 
provisions of s. 127. of the Oudh Rent Act and it 
does not appear that it applied its mind to the pro- 
visions of that section, its decision is not binding on 
the Civil Court so as to oust the latter's jurisdiction 
to entertain a suit for possession against the tres- 
passer. [ibid.] 

Ram Dasv. Dubri Koeri, 77 Ind. Cas. 139; 20 A. 
L. J. 606; (1922) A. I. R. (A) 336; 44 A. 724, disting- 


- uished 


x 
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Appeal ‘against a decrée of the Addi- 
tional Subordinate Judge, Fyzabad, dated 
the 6th November, 1923, modifying that of 
the Munsif, Haveli Fyzabad, dated the 14th 

“February 1923. - 

Mr. R..D. Sinha, for the Appellant. . 
Mr. M. Wasim, forthe Respondent.” `, 
JUDGMENT.—The plaintifs suit for 
possession of a certain area ofagricultural 
land was decreed by both the Subordinate 
Courts and the defendant has appealed in 
consequence. NA l 
The matter arose thus:—The land is situat- 
ed within the ambit of the zemindari of 
the Raja of Kurwar and the_ defendant 
Khaki Singh was-his tenant. Khaki Singh 
was ejected at the end of 1326 Fasli (1909) 
and subsequently it must be taken for 
` granted now that he trespassed on the land 
and took possession. Commencing with 

1327 Fasli, the Raja gave a lease| of the land 

to. the plaintiff. Bishunath Lal. The 

plaintiff, however, failed toobtain possession 
because Khaki Singh had been on the land 
previously and resisted possession. There 
were proceedings under s. 145 which 
naturally resulted in'favour of the man in 
actual possession Subsequeutly the plaint- 
iff treated the defendant as a sub-tenant 
and issued notice of ejectment. . The de- 
fendant’ brought a suit under s. 108 (8) of 
the Oudh Rent Act (XXII of 1886) to contest 
that. notice and succeeded. The Assistant 

Collector held that Khaki Singh was not 

a tenant but a trespasser, His further ob- 

servation : was that Khaki’ Singh was 

a trespasser against the zemindar and ‘not 

against the ‘ plaintiff. This curious pro- 

nouncement is, no doubt, due to want of legal 
knowledge of the Assistant Collector. 
It is first of all argued here on behalf 

' ofthe defendant-appellant that the Revenue 
Court's decision is binding. on this Court. 
What does that decision arnount to? It 
specifically asserts that the defendant isa 
trespasser and that is what has been found 
by the two’ Subordinate Courts on the civil 
side. There is no conflict of opinion be- 
tween the two., | : 

_ It was next argued that the Revenue 
Court itself. could have ejected the defend- 
ant and, as it, failed to do so the Civil 
Court could not:doso. On this point am 
not in agreement with the argument for 
the appellant. No doubt when a suit 
for retovery of rent is brought against a 
trespasser under s. 127 of the Oudh Rent 
Act the Court after a decree for rent is pass- 
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(86 £. ©. 192] .. 


-ed is bound to pass a’ decree for ejectment 


also on application made by the plaintif. 
Such a provision is not made applicable to 
proceedings in ejectument. In s. 56 (1) 
grounds are given on which a person may 
contest liability to ejectment by notice. 
The ground on which the. defendant con- 
tested the: notice in the Revenue Court was 
that he was not a tenant to whom s. 53 
(2) applied, that is he was not a tenant 
at all buta trespasser ora tenant of the 
zemindar. It was held against him that 
he was nota tenant of.the zemindar and . 
it was heldin his favour that he was a 
trespasser and the Revenue Court, therefore, 
held that the notice of ejectment cannot be 
issued to him. , . : 

Even if the provisionsof s. 127 apply I 
do not think that the present suit is barred 
when the Revenue Court did not apply 
its mind to the effect of that section. In 
its order no mentionis made of the prc- 
visions of s. 127 of. the Oudb Rent Act. 
There is thus no finding which can be bind- 
ing‘on a Civil Court. On behalf of the ap- 
pellant a ruling of the Allahabad High 
Court in Ram Das v. Dubri Koeri (1) was 
quoted where a Revenue Court's decision 
was held to bara suitin the Civil Court. 
The facts of the:case were. different. In 
that case the Revenue Court held thatthe 
man sought to be ejected was not a trespasser 
but a tenant-in-chief of the zemindar. If 
such a finding had been recorded by the 
Revenue Court, this suit certainly would 
have been barred. : 

The plaintiff as lessee is in the shoes of 
the zemindar. The defendant makes no ` 
pretence now of having received the land 
frorn the zemindar. He is, therefore, a tres- 
passer and the plaintiff, a lessee of, the 
zemindar is entitled to oust him. 

The decree of the lower Appellate Court 
is correct. 

As regards damages there is both a ground: 
of appeal’ and cross-objection. I shall not - 
consider them because this is a matter which. 
is covered by a decision of facts. 

In the result I: dismiss the appeal and 
also the cross-objection with costs. 

Z. Ke Appeal dismissed. 

(1) 77 Ind. Cas. 139; 30 A. L. J. 606; (1022) A. Í R. 
(A) 836; 44 A. 724, 


[SET 0.1928}; © 


ja a Pee > . m 
: . MADRAS HIGH count f 
- APPEAL AGAINST ORDRR No."412 or 1923. 
: November 6, 1924.. - 
Present:—Mr. Justice Wallace and. 
~ Mr. Justice Madhavan Nair- | 
KALYANJI-anp ANOTHER—PLAINTIFFS 
‘Nos. 2 anp. 3— RESPONDENTS Nos. 2 AND 3—. 
APPELLANTS | 
. versus 4 
RAM DEEN BATA DEPINDANT No. o 
PETITIONER— RESPONDENT. 


Criminal Procedure Code (Act V ‘of 1898), ss. 195, 


‘}76—Chief Judge, Presidency Small Cause Court- 
Order directing complaint to be filed before Presidency 


aban v. Rant owt vid 
~ that; if. the appellaté fribunal i is the High 
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Court, the appeal must be putinon the 
Original Side of the High Court. 


> Ag to the first objection, an appellate 


Town Magistrate—Appeal, to what Court lies—Duty ` 


‘of Court sending complaint. 

An appeal aguinst an order of tha. Chief Judge of 
the Presidency Court of Small Causes, under s. 476, 
Or P. O., directing that a complaint under ss. 193 and 
198 of the Penal Clode: be filed, lies only to the High 
Court in its appellate jurisdiction. [p..450, cols. 1 & 2.) 

In re Shiv Lal Padma, 5 Ind. Cas. 839; 34 B. 319; 
12 Bom. L. R. 130; 11 Cr. L.J. 271, followed. 

Jamna Das v. Sabapathy Chetti, 12 Ind. Cas. 521; 
36 M. 138; 10 M. L. T: 278; (1911) 2 M. W. N. 259; 
21 M.L. J. 1074; 12 Or-L: J. 545, reterred to. 

“Munuswamy Mudaliar v. Rajaratnam Pillai, 72 Ind. 
`= Gas. 340; 45 M. 928; 16 L. W. 505; (1923) A. L R. 
(M.) 136; 4t M. L. J.-174; -24 Cr. L.’ J. 340, distin- 
guished. ` 

Jt is for the Court, which sends, aie s, 476, Cr, 
P. C.a complaint for prosecution. to. the Magistrate, 
to decide upon and name the . witnesses to be ex- 
amined by, the Magistrate. If no-such names are 
given, the complaint ig liable to be dismissed on the 
ground that, there are: not witnesses to prove the 
prosecution case Lp- 450, col, 2.] . 


A complaint for an offencé under 8. 193, Penal Code, ` 


must state what exactly the false evidence was “that 
Was 8 given by the accused. [{p.45l, col. ry 


. Appeal against . ati ‘order of the “Chief 
Judge: of- the ` Court? of ` 
~ Madras, in M. P. No.‘ 358° of :1923, in Suit- 
‘Now 4714 of” 1922, dated the ioti October 
1923; >. 

Mr. S.T.. Srinisasagopalaehari, for: the 


Appellants, “oo 

z- MY. Govinda Menon, for. the; Crown: Pro- 
~ secutor. ~° 

_ Messrs. 9; Reh gasindme Tier and: M. 


oe Barathi, for the Respondent. 
JUDGMENT. | 
"Wallace; d.—This is anappeal against 
am order:of the Chief. Judge of the Court: 


of Small Causes, Madras, under s. 476. of a 


the Or.. P. “O.. directing that à complaint 
` under: ss. 193-and 196 of the Indian Penal 
Oode be filed- against- the appellants. - Mr. ` 


Menon :for the Crown: Prosecutor, raised“ 


two preliminary objections, first that the: 
appellate Tribunal in. a case like the pre- 
' gent isnot the High Court_but-a Bench of 


the Court of Small Causes; and secondly, 


49 . 


‘Small * Causes, . 


. is “New Trials and Appeals.” 


`- tribunal ‘is, by force of ss. 476 B and 196 
(3) of the Cr. 


P. C., the Court, if there is 
such a Court, to which appeals from the 
appealable decrees of the Court of Small 
Causes ordinarily lie. Mr. Menom relies 
on s.. 88 of the Presidency Small Cause 
Courts Act, which states that, in the case 
of-a contested suit, either party has the 
tight to apply for an order for a new trial 
or for altering, setting aside, or revers- 
ing the decree. Section 38 does not talk 
of an appeal, but the heading of the chapter 
The rules 
of procedure governing an application 
under s. 38 or contained in O. ALL of the 
Presidency Small Oause Court Rules are 
headed “ Application for a New Trial,” and 
it is to be in Form No. 15 described as 
an‘‘application fora New Trial. Order XLI 
throughout speaks of an application, not 
of an “appeal. We also understand that 
no‘ stamp ‘is levied-on such applications, 
No ‘doubt rules of procedure could not 
take away a right ofappeal given by a 
Statute; but the. rules are an indication 
that. the High Court which framed them 
did not consider that the right conferred 
by. 8.38 was aright of appeal. There is 
mo direct aitthority. ‘of the Madras High 
Court-on this - point, . unless the case in 
Srinivasa Charlu v. Balaji: Raw (1) be taken 
as: such;-but, “with due respect to the 
_ learned ‘Judges who decided :that case, I 
“dé not think that s. 37 settles the question 
“whether there is or is not an appeal, since 
\g.° 87 itself on its own wording is subject 
to the other provisions of that Chapter. 
It is not necessary, however, in the view 
I take, to press this point further. I 
“agree with ‘the judgment In re Shiv Lal 
` Padma (2) æ case directly in point, that 


-~ g, ‘37 implies that decrees of the Presidency 


Small: Cause Court are not ordinarily 
appealable.. The Bench in that case held 
‘that that was a sufficient ground for hold- 
ing that there. was no Court to which in 
the language of s.195 of the Cr. P. C. as 
it then was, “ appeals ordinarily le.” The 
ameéndéd.s. 195 now uses the phrase, “tha 
Court to which appeals ordinarily lie from 
“the appealable decrees ... . of such former 

(1) 21 M. 232; 7 Ind. Dec. (N. s.) 519 

(2).9 mo Cas 862; 34 B. „316; 12 Bom. L, R, 130; 
11 rl. J 


t 
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Court,” which would imply that, although 
ordinarily there is no appeal, yet, if there 
are decrees of the Court which are ap- 
pealable, then an appeal against an order 
under s. 476B will lie to the Court to 
which appeals from such appealable decrees 
ordinarily lie. So that the real.. ques- 
tion now is not whether there is any 
cordinary right of appeal from the decrees of 
the Presidency Small Cause Court, but 
whether any of these decrees passed by that 
Court are appealable decrees. This ques- 
tion has to be decided not under s. 37 of 
the Act but under s, 38, and I am con- 
strained to hold that s. 38 does not give 
what is usually known as a right -of 
appeal, Had this been meant, it would 
have been laid down in unambiguous 
language such as s. 96 of the C.P.C. 
employs, “an appeal shall lie.” Section 
38 also makes no provision for a 
higher Court, ‘for example, .a Bench of 
the Small Cause Court, to hcar an 
appeal; and does not talk, for example, as 
s. 96 of the ©. P. C. does, of the “Court 
authorised to hear appeals.” An applica- 
tion under :s. 38 is to the same Court 
which passed the decree and, ‘in so far as 
appears from the section, it may be even 
to the same Judge who passed the decree 
and there is no statutory provision else- 
where constituting a Court of Appeal, to 
hear such applications. I, therefore,-hold 
that s. 38 does not imply thatany decree 
of the Presidency Small Cause Court is an 
appealable decree. It follows that there is 
no Court to which appeals ordinarily lie 
from the appealable decrees of that Court. 

The second preliminary objection then 
has to be met. Since there is no Court 
to which appeals ordinarily lie from appeal- 
able decrees of the Presidency Small Cause 
Court, an appeal has to be put into the 
principal Court having ordinary original 
civil jurisdiction within the local limits 
of whose jurisdiction the Presidency Small 
Cause Court is situated. Mr.-Menon con-. 
tends that this phrase can apply only to 
the Original: Side of the. High, Court. 
Under the unamended Code, there was a 
clear authority Jamna Doss yv. Sabapathy 


Chetti (3) that the Original Side of the. 


High Court was not a different Court for 
purposes. of this section from the rest of 
the High Court, and that the High Court 


(3) 19 Ind. Oas. 521; 36 M. 138; 10 M. L. T. 278; 
(1911) 2 M W N. 259; 21 M. L. J. 1074; 12.0r. L, 
J. 565. é ‘ 
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generally was the principal Court of ori- 
ginal jurisdiction. I ‘cannot see that the 
alteration of language in the section dis- 
places this ruling. The High Court gener- 
ally is still the principal Court having 
ordinary original civil jurisdiction. Mr. 
Menon, however, calls Gur attention to a’ 
ruling in Munuswamy Mudaliar v. Raja- 
ratnam Pillai (4) in which it was held 
that ‘an appeal from an order under 
s. 195 by a Judge sitting on the Original 
Side of the High Court lies to a Bexch 
of the High Court, and argues from that 
and from the-language ‘of s. 195.(3) that, 
therefore, these two tribunals must be 
different Courts. I do not think that that 
follows. The case of Munuswamy Mudaliar 
v. Rajaratnam Pillai (4) may be pressed 
so far as to say that under the first por- 
tion of $ 195 (3), when an order by the 
Original Side of the High Court is in 
question, the term “Court ” may be taken. 
to mean “ Side of the High Court”; but 
Munuswamy Muduliar v. Rajaratnam 
Pillai (4) has not reversed Jamna Doss v. ; 
Sabapathy Chetti (8) nor under the second 
part of s..195 (8) can the word “Court” be 
made to mean “Side of the High Court.” 
The difficulties that would. follow in hold- 
ing that the High Court is not one Court 
but is as many Courts as there are varie- 
ties of Original and Appellate Jurisdic- 
are much greater 
the difficulty of reconciling the 
language of s. 195 (3). with Munuswamy 
v. Rajaratnam Prilai -(4). I am not pre- 
pared to sustain either..of these preliminary 
objections and they both fail. f 
On the merits we are concerned only - 


‘with the third plaintiff, Vadivelu Mudaliar, . . 


since the second plaintiff is now dead.’ In 
the first place, the lower Court has mis-. 
conceived the scope ofs. 476.’ It was. for 
the lower Court to hold such enquiry that. 
its order, when sent to the Magistrate, will , 
amount to.a complaint under s. 200 of the 
Cr. P. C. For that purpose, the complain- 
ing Court must decide upon and name the 
witnesses to be examined by the Magis- 
trate, or the -complaint is ‘liable to be 
dismissed on the ground that there are 
no witnesses, . The lower. Court, however, 
has apparently left it to the Magistrate to 
for himself and- find out 
who the witnesses may be, Again sọ 
(4) 72 Ind. Cas. 340; 45 M. 928; 16 L. W. 505; (1929) 
e R. (MJ) 136; 44 M. L. J. 774; 24 Or L.J, 
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Was the false evidence given by the third .thenew Code. 


- plaintif. It is not for the Magistrate to “The two appellants along with another as 


fish about in order to find ‘out what state- partners of a firm instituted S. 8. No. 4774 
ments the lower Court may have considered ‘of 1922 before the Court of Small Causes 
to be false. .The complaint itself must against the respondent as 2nd defendant 
make that clear. The complaint unders. aad another as Ist defendant for the re- 
193 cannot, therefore, stand, __ : covery of the balance of money due for 
. Section 196 is “using as genuine evidence principal and interest for the price of 
known , to be false.” This is with reference . goods sold by them to the defendants. 


. to certain entries, ofa symbolfor “and com- ‘The sanction applied for related to certain 


pany” found interpolated.-in the account entries in the account books of the plaint- 
books of the firm of which the third plaint-" iffs’ firm which were adduced in evidence 
iff is a partner,-+the books having been filed on plaintiffs’ behalf in the said suit and 
in the case, S. O’ Suit No. 4774 of 1922, by. marked as Exs. B-3 to B-5 and O to C-8. 
-the third plaintiff who was conducting it. Those entries -were relied upon by the 
. The complaint or order of the lower Court ..plaintiffs in support of their case that 


‘ doas not indicate: why the lower- Court’ they dealt witha firm styled T. Chandu 


P 


thought that the third plaintiff knew the, Lala & Cb., of which both the defendants 
addition of this symbol to, amount to a- ware partners. The Ist defendant remain- 
false entry. The third plaintiff had merely ed ex parie. The respondent pleaded that 
put into Court his own firm's accounts, he ‘was not a partner and that there was 
which contained, let us suppose, interpola- no firm-with the name T. Chandu Lala & 
tions for the purpose of showing that the Co., and that the 1st defendant carried on 
transactions were ‘with Chandu Lala & Ct.,- business’as T, Chandu Lala only without 
instead: with Chandu Lala ‘only. Even so, the addition of the words “& Co.,” the 
I find it difficult- to bring the case within: learned Judge held that the 2nd defendant 
s. 196. The third plaintiff put forward the. was not a partner, that the plaintiffs’ ac- 
accounts of the firm as they were at the counts were suspicious and that the word 
time he produced them. He didnot write ‘kw in Guzerati was probably interpolated 
. these accounts nor is it suggested that he’ subsequently in’ the plaintiffs’ accounts for 
wrote the interpolations. The office manager, the purpose of supporting the plaintiffs’ 
was 2nd plaintiff, and the accounts até in case. On these facts, the learned Judge 
Guzeratti, which is not 8rd plaintiff's. came to the conclusion that a prima facie 
language. The.lower Court does not in- case under ss. 193 and 196, Indian Penal 
dicate that there was any ‘evidence that Code, was made out against the appellants 


_ the third plaintiff knew that the interpola- ` and, therefore, forwarded a complaint to the 


tion was a false statement and relies merely Chief Presidency Magistrate under s. 476, 
on the fact that it was the, third plaintif Cr. P. ©. ` 
who produced the acccunts ‘into Court, l- , As the Ist appellant is dead, we have to 
am clear that. nò conviction could stand. deal with the appeal only so far as it 
under s. 196 on such meagre evidence. ` concerns the 2nd” appellant, Vadivelu 
I, am, therefore, of.opinion that the order Mudaliar who was the 3rd ‘plaintiff in 8. 
of the lower Court should be reversed in C. No. 4774 of 1922. On the merits I have 
toto and would direct accordingly. s no doubt that the order of the lower Court 
: Madhavan Nair, J.—I have had the -should be, -set aside. Proceedings are 
advantage of reading the judgment of my - directed against this appellant as already 
learned brother with which I agree. mentioned’ under ss. 193 and 196, Indian 
This is an appeal against’ an. order Penal Code. The complaint which we have 
‘passed by the Chief Judge of the Court perused does notstate what was the false evi- 
of Small Causes; Madras, under s. 476 of dence given by the plaintiff, and the Magis- 
fhe Cr. P, C., by which he forwarded a com- trate is: left to- find this out for himself, 


r ae" 


aun taro 


-Nor does thé complaint give any list.of 
»witnesses in support of the ‘prosecution 


case. : As the complaint does not disclose 
the nature of the false-.evidence given .by 


the. appellant, I do not think it can-be said , 


that a prima facie case under s. 193, Indian 
Penal Code, has been made out against 
him. As regards the complaint under 
s. 196, the evidence is not sufficient to con- 
vict the appellant for that offence. It-is. 
not proved that the appellant wrote the’ 
accounts or that he made the interpolation, 
This interpolation is.-in the Guzerati 
language and the appellant does not know 
that. language. - The ‘learned Judge does 
not refer to any evidence to show-that the 
appellant knew that this: interpolation 
amounted to a false entry in- the account 
books. He is said to have produced the 
account books in Court. .Under these cir- 
cumstance it cannot be- said that a: prima 
facie case under s. 196, Indian Penal Code, 
has been made out against the appellant. 
. The 'main- argument of Mr. Govinda 
Merion who appeared for the Crown Pro- 
secutor ön behalf of the respondent is that 
: reading ss. 476 B and 195°(3) of the: Cr. 
P. Ga tegether, the appellant should“ have 
‘preferred: his appéal-(l) not to this Court 
but: tothe: Full Bench of: the Court of 
Small Causes under s. 38 of the Presidency 
Smali“Gause > Courts Act and (2).even if an 
‘appeallay to this. Court, he should. have 
“preferred itto .the` Original Side of the 
. High Court'and not to. the Appellate Side. 
Section 38 of the Small Cause Courts Act 
-runs:as?-follows; .‘Whére:.a swits-has been .. 
contested; the Small :Gause>Gourt-: may,on 
the ‘application’; of either party made with- 
in eight days fromthe date of the decree 
or'order in: the suit (rot being a decree 
‘passed - under's: 522:of:the ©. P. C.), order a 
new- trial to: be held:er alter, set aside or .. 
` reverse thezi:degree or order, upon such 
terms as:if.thinks reasonable, and. may, 
Jin. the meantime,..stay the proceedings”, , 
-.Inemy opinion this section dees not confer 
..a aight ‘of appeal on a defeated ‘litigant; 
it also does mot imply that a decree of 
the Court of Small Causes is an appealable 
-decree, It is true that the section appears 
in the Chapter headed “New Trials and 
Appeals;” but it is a rule of construction 
that headings are not to be taken into 
consideration if the language of the section 
is. clear. The section itself does not speak 
of appeals. Hi it was intended to confer a 
right of appeal, I have no doubt that we 
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should have found in the section itself 
appropriate “language. such as “an appeal 
will lie’ as we find in the.C.P.C., for 
instance, in s. 96. The right of appeal- is 
given to a party to carry the casefrom a 
lower Court. to a higher tribunal for test- 
ing the correctness of the lower Court's 
judgment, It cannot be said that the juris- 
diction conferred by s. 38 is necessarily 
upon a Bench consisting of more than one. 
Judge, -for,-according to the language of. 
the section, the application under it is to 
be made tothe same Court that.passed the 
decree and it is not stated that the Court 
is to consist of more than one Judge. -In 
this connection, the Rules of the Small 
Cause Court governing the procedure under 
s. 38 may be usefully referred: to.. A pro- 
ceeding under s. 88 of the Small Cause 
Courts Act is called an “application -for 
new trial”, (See O...41 of the Rules) 
and is to be in Form No. 15 which is’ 
termed an “Application for New Trial” The | 
Rules show : that what is contemplated 
under s. 38 is not an appeal but only an 
application. :We have been informed that 
no stamp feeis levied- on such applications, 
I may-also refer tos. 37 of the Small.Cause 
Courts Act. which shows:that ` ordinarily a 


‘decree of & Presidency Small Cause Court 


is*not appealable. Sts ee 

The question discussed .in the above 
paragraph has not been considered.in any. 
decision. .of this Court, but «most of the con- 
siderations pointed out are referred to in 
a` decision in In re Shirlal Padma-(2), with 
which I agree... In tliat case it was «held 
that where asanction to prosecute-has been 
gratited-by a Judge.of the Presidency 
Small Cause Court at’ Bombay, a ‘Full 
Court of that-Court has no power. to 
revoke the sanction. Though it is a decision 
under s.-195 of the old Code, .the reasoning 
of the learned. Judges.in that case may 
be relied upon for holding..that.a -Full 
Bench. of the Small Cause Court is not the 
Court to which an appeal. will lie in this 
case under.s. 476 B read with s. 195 (8) of 
the Cr, P. C... , Sip xe 

The next point argued: on behalf of the 
respondent is that ifthe High Court is the 
Appellate Couit contemplated under s. 195 
(8) in this case, then the appeal should have 
been preferred tothe Original Side of the 
High Court and not to the Appellate Side. 
The decisions in Jamnadoss v. Sabarpathy 
Cheitt (3), isan authority against this argu. 
ment, When a similar contention was put 


“[861. 0.1998] . 


“the old Code, it was pointed out by the 
learned J udges'i in that case that “the * Ore 
‘ginal Side of the High Court is not a 
‘different Court from the Appellate Side and 
that the High Court is the principal 
Court of Original Jurisdiction though it 
exercises both Original 
Jurisdiction”. This decision has not been 
. overruled ‘by the decision in Munisamy 
Mudaliar v. Rajaratnam Pillai (4), which 
held that an appeal from an order unders. 195 


passed by a Judge sitting on the Original” 


Side lies toa Bench of the High Court. I 
do not think it follows from this decision 
that the High Court is not one Court but is 
‘composed of as many Courts as there are 
--Original and Appellate Jurisdictions in it, 
I, therefore, overrule the contentions put 
forward on behalf of the respondent: and, 
as I have already decided that the order 
‘of the lower Court cannot be supported on 
the merits, I allow this appeal and set aside 


the order passed by the Chief Judge. -, 
ONV. Appeal allowed. 
secede 
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CALCUTTA HIGH COURT. 
i CRIMINAL REFERENCE No. 46 oF 1924, 
September.4, 1924. - ; 
Present: tee Mr. Justice, Suhrawardy and 
z.. Mr. Justice Mukerji. - 
” EMPEROR—ProsroUToR 
$ . LETSUS . 

NISHI KANTA: BANIKYA—Accussp. 

Criminal Procedure Code (Act V of 1898), 8. 3807— 
Reference—High Court, 
for their! verdict, how ascertained—Failure to prove 
notice, 

In aling with a reference under s. 307 of the 
Or. .P the High Court has.got to give due weight 
to the an of the Jury and also to the opinion of 
the Judge. [p. 458, col. 1.] 

If the Judge wishes ‘to ascertain* from the Jury 
their reaséns for their verdict he “should put them 
` specific questions with regard to the issues of fact aris- 
ing in the case and also as to the evidence of particu- 
lar witnesses. [ibid.] 

It is not necessary for the prosecution to prove 
the motive for the crime. Itis. enough if it is es- 
tablished that. the crime.was. committed. When; 
however, the prosecution puts forward a substantive 
case as to the motive for the crime, the evidence 


regarding the -motive has got to be,considered in. 


order to judge of the probabilities. Failure to prove, 
motive, however, cannot, pence the positive evi- 
dence as té the erimie, [p, 456; col. 1] 
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“and . Appellate - 


duty of—Reasons of Jury - 


‘him to Naria. 
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Reference made by the Sessions Judge, ` 
Faridpur, dated the-l0th July 1924. 

REFERENCE.—1. The accused Nishi 
Kanta Banikya was charged under s. 302 
Indian Penal Code, for having murdered 
one Rai Mohan. Nishi Kanta was tried 
with the aid of a Jury consisting of 7 jury- 
men.. The Jury after a deliberation for 15 
minutes returned a unanimous verdict of 
not guilty. As I am unable to agree with 
this verdict of the Jury and am clearly 
of ‘opinion that it i$ necessary for the 
ends of justice to submit the case to the 
Hon'ble High Court, I am submitting it 
accordingly. 

2. The facts of the case for the pro- 
secution were briefly these. 

The accused Nishi Kanta had a grocer’s 
shop at a place called Damukdia and the 
deceased Rai Mohan was his gomastha and 
cook. The shop was held in one portion 
of a shed in ‘the other portion of which 
there was the shop of Nishi’s brother 
Sudhanya. Next to the shop ghar and on 
the east side of it there was another shed 
which was used as the two kitchens’ of 
thé ‘two brothers, the northern portion 
belonging to Sudhanya and the southern 
portion belonging to the accused Nishi. 
Rai Mohan had been in the service of 
Nishi for sevéral years past. But latterly 


“he had been expressing his unwillingness 


to serve Nishi any longer. On more than 
ane, occassion he left the shop of Nishi 
and: Nishi had to bring him back again 
efter many entreaties. Nishi wanted to 
remove his shop from Damukdia to a place 
called Naria. Rai Mohan was not willing 
to go to Naria. with Nishi. There was 


‘an altércation between the two men over 


this matter- On the 9th of January last 
Nishi brought Rai Mohan back to his shop 
at Damukdia and wanted him to go with 
In the morning of the 10th 
of January, the day of the occurrence, 
there was an altercation again between 
the two men. Nishi threatened Rai Mohan 
and Rai Mohan also abused him. Rai 
Mohan, however, cooked their food in the 
kitchen in the morning. The articles of 
food cooked by him were rice, dal and 
some milk.- After finishing the cooking 
Rai Mohan went to the river ghat which 
was close by to bathé, asking Nishi to 
go and take his meal. Nishi came into the 
kitchen, served himself with the food that 
had béen prepared by Rai Mohan, ate it 
and then ened the dal ‘and milk again: 
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Rai Mohan came after his bath and began 


_to take his meal in .the kitchen. 


Before 
he had completely finished his meal, he 
felt unwell and began vomitting. ‘The 


vomitting was followed by purging. Rai 


Mohan then went over to the shop room. 


Nishi as also a, lad named Sambhu, the, 


gomastha and cook of Sudhanya, who was 
related to Rai Mohan as his cousin, began 
to nurse Rai Mohan. A doctor was sent 
for. He came at about 1-30 or 


~ afternoon, examined the patient, gave him 


some soothing medicines and went away. . 


Rai Mohan gradually became worse and 
the doctor was called in again by Sambhu 
at about 4 or 430 pr. m. The doctor 
examined Rai Mohan again and suspected 
the case to be one of poisoning. He gave 
instructions for preserving the stool and 
vomitted matter of the man and he suggest- 
ed also that Rai Mohan’s people at home 
should be informed. Nishi, however, was 
not to be found there at the time. 
Mohan continued to be worse and shortly 
after dusk he expired. Sambhu went.to 
the thana to give an information. The 
Jamadar who happened to be at the thana 
at the time came and held an inquest on 
the dead body of Rai Mohan and sent it 


“ to Madaripur for post mortem examination. 


2 


x 


He took into. his custody the stools and 
vomitted matter of Rai 
Sambhu had preserved and which he found 
lying on the ground at other ‘places as 
also the dal which he found in the iron 
pan and the iron pan and hata in which 
the dal. had been cooked, the handi in 
which the milk had been boiled, the handi 
in which the rice had been cooked and 


also some other articles in the kitchen of. 


Nishi, as also in the kitchen of Sudhanya 
which was just by the side. The Jamadar 
also took into his custody a wooden box 
which he found in the shop of Nishi and 
which was shown tohim by Sambhu and the 
contents of which—a number of phials— 
Sambhu had seen Nishi handling before 
going into the kitchen to take his meal 
there. The Police Officer packed and 
sealed all these articles and these articles 
were in the coursesent tothe Chemical Exa- 
miner in Calcutta. There wasa post mortem 
examination held on the body of Rai Mohan 
al Madaripur and the viscera of Rai Mohan 
was also sent fo the chemical examination. 
The Chemical Examiner found arsenic in 
the viscera of Rai Mohan. He found arsenic 
jn the dal, in the iron pan and the hata 
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in which the dal had been cooked as also 
in the handi in which the rice had been 
cooked; He found sulphides and other 


compounds of arsenic in some of the phials 


that had been found in the woden 
box in the shop of Nishi. When the 
reprort of the Chemical Examiner came, 


“the accused Nishi was ‘sent up for trial 


under s, 302 of the Indian Penal Code for 
having murdered Rai Mohan, 

The medical evidence in the case 
taken along with the report of the Chemi- 
cal Exdminer can leave no room for doubt 
that Rai Mohan died from arsenie poison- 
ing, arsenic having been clearly -detected 
in the viscera of the man. The most’ 
important point for consideration in the 
case is how did arsenic get into the 
system of Rai Mohan. According to the: 
prosecution, it was the accused Nishi who 
administered it to Rai Mohan through 
Rai Mohan’s food, the dal and the rice. 
Although none of the witnesses whom 
the prosecution examined could depose in 
so many words that he had” seen the 
accused: Nishi Kanta: mixing arsenic with 
the. food which Rai Mohan took, the 
circumstances which were established in 
the case were, [ submit, fully sufficient to 
connect the accused with the crime and 
to establish that it was Nishi and Nishi 
alone who had administered the poison to 
Rai Mohan through his food, the dal and 
the rice.. 

- Babus” Sures Chandra Talukdar- and 
Mohendra Kumar Ghose, for the Accused. 

Mr, Khundkar (Deputy Legal Remem- 

brancer), for the Crown. 
JUDGMENT. 

Mukerji, d F.—The accused Nishi Kanta‘ 
Banikya\ was tried by the Sessions Judge 
of -Faridpur with the aid of a Jury ona 
charge under s. 302, Indian Penal Code. 
The Jury unanimously found the accused 
not guilty of the charge in respect of which 
he -was tried. The learned Sessions Judge. 
being unable to agree with that verdict 
has made the present reference a this 
Court under ‘the provisions of ` 307, 
Cr. P. C. : 

The facts of tne case are very clearly 
and fully set out in the learned Judge’s 
charge to the Jury and also in the Letter 
of Reference which he has’submitted to 
this Court and it is not necessary to set 
out those facts over again in my judg- 
ment. Shortly-stated, the prosecution case 
was to the effect that owing to ill- raceling, 
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which the. -accused entertained- towards the 
deceased Rai Mohan De for certain reasons 
which will be detailed hereafter, the accused 
killed the deceased on the-10th Janu, 
ary 1924, by administering poison in the 
dal and milk which the déceased was to 
take and which the deceased did admit- 
tedly take. The deceased‘ was the cook 
- and also the gomastha in the shop ofthe 
accused. He took. the food at about 
94. M. of the 10th January 1924 but felt 
unwell and began vomiting even before 
he had completely finished. his meal and 
notwithstanding the.efforts made to bring 
him round he died at about 5 P. m. on-the 
same day. The First Information of the 
occurrence was lodged at about 1 a. M. on 
the llth January 1924, and upon that, an 
investigation having been started and com- 
pleted -the accused was sent up and tried 
_ as aforesaid. yo 5 
Now there are certaia facts in this case 
which have been clearly established upon 
the evidence. 
„ill soon after he had taken. his meals 
which consisted of rice, daland milk, are 
facts which cannot be doubted or disputed. 
This has been spoken to by a number of 
witnesses to whose evidence we need not 
. Specifically refer, It has also been establish- 
ed by the evidence of Dr. R. ©. Dutt, the 
Assistant Surgeon, who made a post mortem 
examination on, the body of the deceased 
and also upon. the report of the Chemical 
Examiner that arsenic was detected in the 
‘viscera, vomit and other matters. There 
is another fact which also has been proved 
in this case to-our satisfaction and that 
is this, viż., that on the llth January 1924 


when the Stb-Inspector arrived after having- 


received the First Information of this 
occurrence he was shown a: box in the 
shop of the accused and ‘he took charge 
_ of the articles that were in the box. 
the box were found some phials and a tin 
deps which on examination appeared to 
contain various: compounds of arsenic. 
Arsenic was also detected in the iron pan, 
the brass thalla and some other articles 


that were found in the house. All these 


as I have said, clearly point to the fact. 
that the deceased died of arsenic poison: 


ing and that arsenic or rather compounds 
of arsenic were found in the box in th 
shop room belonging to the accused. 
_ Then we have got to consider.whether 
the evidence in the case proved that it 


was the accused who administered arsenic 


> 
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“to the food which was taken by the deceas- 


ed, In orderto consider this matter it is. 


necessary. to refer to the three kinds of 


. evidence that has been adduced by the’ 


proseciition in this case. The prosecution 
‘has made a specific case to the effect that 
on account of ill-feeling which the accused 
bore against the deceased he put arsenic 
in the dal and milk and they have attempt- 
‘ed to prove this, firstly, bysome evidence 


“showing that there was such an ill-feeling : 


and consequently there was a motive on 
the part of the accused to kill the deceased; 
‘secondly by adducing evidence to the 
effect that he was seen handling the contents 
of the wooden box shortly before the time 
when the food was taken by the deceased: 
and thirdly, he was actually found boiling 
the milk and the dal after he had himself 
` partaken of the meal, 
As to, the first item ofevidence referred 
-to above, it is necessary to set out very 
shortly what the prosecution case was as 
to the ill-feeling. It was to the effect that 
the deceased Rai Mohan had been in the 
service of the accused for. several years, 
that latterly he had been expressing his 
unwillingness to serve the accused any 
longer, that on more than one occasion he 
left the shop of the accused and the accused 
tried to bring him back and at last succeed- 
ed in bringing him back, that the accused 
wanted. to remove his shop to a place 
called Naria ‘where the deceased was not 
willing to gò and that there was in con- 
sequence of this difference an altercation 
between the two persons over this matter 
on the morning of the day on which the 
occurrence’ is. said to have taken place. 
As to ‘general ill-feeling that has been prov- 
ed bya number of witnesses. Besides the 
-evidence of P. W. No. 2 Sudhanya Banik, 
there is the evidence of P., W. No.3 Dr. 
Bishnu Charan Banerjee, P. W. No, 6 Jonab- 
ali Sikdar, P. W. No. 8 Rash Behary Ghose 
and P.W. No. 9 Adinath Chakravarty prov- 
ing that there was difference and ill-feel- 
ing between the accused and the deceased 
with the exception of Sudhanya with regard 
to whom a suggestion of enmity was put 
forward on behalf of the defence, but which 
suggestion I may say has not been proved 
to my satisfaction, the other witnesses can- 
not be said to have been in any way interest- 


- ed;and upon the evidence of these wit- 


nesses, itis quite clear that there was some 
ill-feeling between the two persons, with 
_regard to the quarrel that took place, On 


. 


Se 
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the morning of the day of the alleged occur- 
rence however, the evidence consists of the 
testimony of three witnesses only, namely, 
P. W. No. 1 Sambhu Nath Dutt. P. W. No. 
5 Profulla Ch. Banikya the son of Sudhanya 


. Banikya and P. W. No.6 Jonabali Nikdar. 


On an examination of the evidence of these 
three. persons it appears that the versions 
given by them of the quarrel that-is alleg- 
ed to have taken place on that particular 
morning are not the same. P. W. No. 1 Sam- 
bhu Nath Dutt attempts to make out that 
on Rai Mohan’s refusdl toagree to the pro- 
posal made by Nishi Kanta to go to Naria, 


Nishi said if you do not work ‘with me it 


will be no good for you. -He abused Rai 
Mohan. Upon that Rai Mohan answered 
“what will you do to me.” Nishi said “you 
will see what I shall do.” Witness No. 5 Pro- 
fulla . goes to the length of. saying that 
Nishi Kanta replied to Rai Mohan that if 
the latter did not go hewould finish him, 
meaning that he would kill him. The evi- 
dencé of witness No. 6 Jonabali Sikdar does 
not go'so far as the evidence of either P. W. 


‘No. lor P. W. No. 5but only to the ex- 


tent that there was an altercation in conse- 
quence of Rai Mohan’s refusal. Upon the 
evidence. of, these three witnesses it is not 
possible tosay thas it has been proved with 
any degree of certainty that on the morning 
of the 10th January. there was actually a 
quarrel between the two persons, or even 


-if there was, it was of sucha nature as would 


induce the accused to commit the crime as 
against the deceased. As against this evi- 
dence there is also some evidence on the re- 
cord to the effect that the deceased and the 
accused were both packing the goods pre- 
paratory to leaving that place for Naria on 
that very morning. There is also the evi- 
dence of prosecution witness No, 4 Manosha 
Charan. Nag to the effect that the difference 
between the two men had been settled by 
payment of Rs..5 by the accused to the 
mother of the deceased. It is not necessary 
for the prosecution of: course to prove the 
motive for the crime. It is enough if it 
is. established that the crime was com- 
mitted. When, however, the prosecu- 
tion puts forward a substantive case as. to 
the motive. for the crime, the evidence 
régarding the motive has got to be con- 
sidered in order to judge of the-pro- 
babilities. Failure to prove motive, however, 
cannot outweigh the positive evidence as to 
the crime... As to the occurrence. itself 
asalready indicated, the first item ‘of evi- 
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dence is that relating to the handling of 
the contents of the box. With regard to 
this matter there is the evidence of P. W. 
«No. 1 Sambhu Nath Dutt, His evidence 
is to the effect that it seemed to him that 
Nishi took out something from the box. 
He says that at that time one Monmchan 
was present in the shop in which the box 
was. This Monmohan: has been examined’ 
as prosecution witness.No 7. No question ` 
with regard to the handling of, ‘the box ap- 
pearsto have been put by the prosecution 
to .this witness and the witness does not 
come forward to corroborate .P. W. No. 1, 
Sambhu Nath Dutt. Besides, according 
toSambhu Nath Dutt the handling of the 
‘box, if there was any, must have taken 
place before 9 A.M. when the ‘deceased 
Rai Mohan is said to have taken his meal, 
because if the-story is true the poison must 
have been put ‘in the milk and dal 
before Rai Mohan actually took his meal. 
Monmohan in his evidence, however, says 
that he was ‘in the. shop a little before 
noon, Sambhu's evidence must be received 
with some ‘degree of caution as he seems 
to have attempted in the First -Information 
which he gave. to paint the case against the 
accused as black as possible, for instance. 
he wanted to make out that the accused 
refused to call any doctor, that the accused 
attempted to throw away the dal-that was 
jn the karai after Rai Mohan had taken his 
meal, that he went to the kitchen of Sud- 
hanya for the purpose of bringing dal, in 
order to replace the same ‘statements 
which are not to be found in the evidence 
which this witness afterwards gave in Court. 
He attempted to make out, as I have said, 
that the accused was unwilling to go fora 
‘ doctor. Tle doctor who was called, has 
been examined and he proved that it was > 
Nishi, the accused, who actually called him 
Upon this evidence itis rather difficult to 
hold that the fact that the accused did 
actually handle the contents of the box 
has been atall clearly and satisfactorily 
proved. aed Ait 
The next item of evidence relates“ tothe 
boiling of the dal and«the-milk by the 
accused. | If this can bê said to have heen . 
‘proved, it certainly is a very storg piece 
of evidénce against the accused. This is 
sought to be proved by the evidence of 
P.W. No.1 Sambhu to whose evidence ‘I 
have already referred above as also of P. 
W. No. 5 Profulla Chandra Banikya, 
Now the evidence of Sambhu on this point 
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is to a large extent discredited by the fact 
that he denied in the Court of Session- the 


‘statement'which he admittedly made before , 


the Committing Magistrate to the effect that 


it was with the’ knowledge of the deceased. 


Rai Mohan that the milk and dal was boiled. 
In the Court of the Committing Magistrate 
Sambhu ` distinctly- stated that Nishi 
said to Rai Mohan “Rai Mohan, the milk 
-has not been properly boiled, let me boil 
it again.”. In the Court of Session he de- 
nied that statemént. The evidence of P. 
W. No. 5 Profulla in the Court of Session 
was to the effect that when he was coming 
home after taking. his bath, he noticed 
from the road ‘that Nishi was boiling 
cooked dal again : and when he was asked 
in cross-examination as to whether he made 
a different.statement before the Police he 
` denied having made any different state- 
ment. The Police Officer was exmained 
as P. W. No.. 17 and he proved that fact, 
In order to appreciate what exactly. that 
statement was -which the’ witness, made 
_ before the Police, we have looked into the 


recorded statement itself. It appears that 


before the Police the witness said that he 
secrelty peeped through an opening in the 
shop and saw that Nishi was boiling, dal 
and milk. If the-witness did. really make 
that statement before the Policé and we 
have no reason to doubt that he did it, it is 
impossible to believe what the witness said 
before the Court of Session, namely, that 
.he'saw casually that the accused was boiling 
dal and milk ..On the.evidence of the two 
witnesses, therefore, it is not possible for us 
to say that the fact-has been clearly or suffi- 
ciently provéd. ` : are 

Then, there. are two other items .of 
evidence ; though -not of such importance 


` as the evidence to which I have already, 
„referred, firstly,...that’. shortly after the . 


: occurrence.;, Rai Mohan himself suspected 
that it was the accused who had put the 
poison in the food. The value of this 
evidence really consists in this that at or 
about.. the time of. the occurrence it was 
talked-about that the accused was the man 
, who had committed the crime, There is no 
` doubt some evidence to that’ effect but that 
evidence is. to a large extent discredited 
by the evidence of P. W. No. 12 (the Sub- 
Assistant Surgeon) whose evidence was: that 
when-he arrived .at or about 1-30 or 2 P. M: 


the decased’ complained of his illness ; but 


- “there is nothing in his evidence to suggest 
.that-elther. the deceased or any body. else 


` : BMPRROR D, NISHI RANTA*BANTYA. 


cat that time had supected any administring 
of poison in the food or that it was the 
accused who had put the poison therein. 
- In this connection reliance was placed by 
the defence upon the evidence of P. W. No. 
.13 Krishna Kant Basu. I may say with 
reference to the evidence- of this wit- 
“mesa that I am not prepared to place 
any. reliance upon it, regard being had 
to the fact that he deliberately made in his- 
“eross-examination statements | detracting 
from and going against the statements 
made by him in his examination-in-chief. 
Secondly, the evidence regarding the 
conduct of Nishi Kanta. It is said that 
Nishi was not to be found towards the even- 
. ing of the day of occurrence. The evidence 
as to when he actually left the place is 
somewhat conflicting. But it is quite clear 
that he was not there from some time before 
dusk. Thesuggestion which is to be found 
in. cross-examination of the prosecution 
witnesses is to the effect that he went to 
fetch the mother of Rai Mohan as no body 
else was willing to go for that purpose. It 
appears upon the record that the mother 
of Rai Mohan did actually come.. She has 
not been examined asa witness in the case 
-and it is not clear who actually fetched her. 
In these circumstances it would not be right 
to hold that the explanation which the 
accused offered for his absence during the 
evening: was not a true one. There is 
undoubtedly the fact that the accused was 
absconding during the Police investigation, 
But on this matter I am not going to place 
much reliance, regard being had to the fact 
“that his name was mentioned in connection 
with the crime and he was suspected. This 
“ig the state of evidence that there is against 
the accused.’ The evidence to my mind 
shows that.very. great suspicion does really 
attach tohim. On this evidence, however, 
“Tam not prepared to say’ unless 1 feel 
bound to hold that the evidence of prosecu- 
tion witnesses Nos. 1 and 5 should be 
accepted, that the case has been proved 
‘against the accused either by direct or by 
circumstantial evidence. With regard to 
the evidence of prosecution witnesses Nos. l 
and 5, having regard to what I have said 
above, it appears that their evidence is not 
of such a character as would ‘entitle this 
Court to placeimplicit réliance upon it in 
the face of .the.fact that seven Jurymen 
were not prepared to accept their evidence. 
Tt may be that if I were to try.the accused 
without the assistance of a Jury I should 
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have felt inclined to agree with the view 
taken by the learned Sessions Judge. But 
in dealing witha case under 8. 307, Or. P.O., 
we have got to give due weight to the 
verdict of the Jury and also to “the opinion 
of ‘the learned Judge. Ina case like this 
Ido not think that it would be right for 
this Court to say that it has been proved 
to its satisfaction that the verdict of 
the Jury. is wrong and that the 
view taken by the learned Judge is right. 
The learned Judge has drawn the attention 
of this Court to the fact that after the 
Jury brought in their verdict, he asked 
them as to their reasons for the verdict. 
adopting this procedure the learned Judge 
-no doubt acted perfectly rightly in accor- 
dance with what has been laid down by 
this Court in the case of Emperor v. Annada 
Charan Thakur (1), But then again there is 
a difficulty: The Jurors all found the 
accnsed not guilty. Thereupon the learned 
Judge asked them the question, “what are 
your reasons for your verdict.” The answer 
they gave was :—‘‘We give him the benefit 
of doubt. We can give no.other reason.’ 
If the learned Judge wanted to astertain 
from the Jury their reasons for the 
verdict which they had “brought” in, .it 
would have. been better if he had put to 
them specific question with regard to the 
~issues offact.arising in the case and also 
„as to the evidence of particular witnesses. 
“In my, opinion, it is no good asking the 
Jury to give their reasons. Even. trained 
intellects often find it difficult to formulate 
and put before the Court reasons for an 
opinion which they hold or which they 
wish to propound. The- 
should- have asked the Jury as to what view 
they took of particular facts and also of the 
evidence of particular witnesses. From the 
mere fact that the Jury were unable to give 
these reasons beyond saying that they gave 
the accused the benefit of doubt, I am not 
inclined to hold that the Jury had no 
adequate reasons for bringing a verdict of 
:Jn my opinion, the verdict of 
the Jury should be accepted ; and accept- 
ing the said verdict I reject the Reference, 
and order that, the accused be acquitted and 
releaséd. h 

Suhrawardy J je l 

-K. 8. D. Reference rejected : 

Accused acquitted, 


1) 2 Ind. Cas. 497; has £- 629; 9 C. L. J. 638; 13 
wk 757; 10 Cr. L. J 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 243 oF 1924. 
July 30, 1924. 
Present:—Mr. Justice Boys. 
MALIK AND OTHERS—APPLICANTS 
versus ' 
EMPEROR— OPPOSITE Parry. š 

Criminal trial—Arguments—Accused, right of, to be 
heard—Procedure—Practice. 

The Cr. P.-O. does not provide for the right of an 
accused person to be heard in argument at the 
case, but it is the invariable 
practice of all Magistrates’ Courts to hear the accused’ 
at the end of the case and this practice ought to be 
followed. [p. 459, col. 1.] 

Criminal revision from an order of the 
Sessions Judge, Mainpuri, dated the 31st 
March 1924. 

Mr. J. M. Banerji, for the Applicants. 

The Assistant Government Advocate, for - 
the Crown. | 

JUDGMENT.—This is another case 
arising out of the same rioting which 
was the subject of Pita v. Emperor (1) 


“which I have just. dealt and which was 


tried by the same Magistrate.. The 
objection taken in revision heré and it was 
also made a ground of objection before the 
learned Sessions Sudge is again an objec- 
tion to the procedure of the Magistrate 
and again the facts are evidenced that the 
Deputy Magistrate is guided too much by 
the letter of the law than by the spirit - 
and proper practice of it. In this case it 
has been stated on affidavit that before he 
passed orders in the case the Magistrate 
was requested to give time so that a Vakil ` 
might be calléd from the Civil Courts to 
submit arguments. The Deputy Magistrate 
does not.say that this statement is false 
but merely says that he has no recollection 
of having said so and that he finds no cor- 
roboration from the record. I have the 
statement of fact made to mein an affi- 
davit which is moreover endorsed on the . 
back-of it by the Vakil who appeared. I, 
therefere, take it as true. .In para. 7 
of the affidavit it is sworn “that the Magis- 
trate said that the Pleaders for the accused 
had no legal-right to submit’ arguments 
and that he did not want to hear arguments.” 
The Deputy Magistrate does not say that 
this statement of fact is false but his reply 
goes allround it by saying that the allega- 
tion is perfectly groundless and goes on to 
support this by saying that there was no 
‘reason for him to refuse. In view of the 
way the Deputy Meg inreie dealt with the 
(1) 85 Ind, Cas. 719; L. R, 6 A. 17; 26 Or. L. J. 575, 
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case [Pita v. Empéřor (1)] in which I have 
` just passed orders' it seems to me that -a 
similar view would very probably be taken 
` by him that the dccused had no right to 
be heard in argument. Literally, again, 
the Code does not provide for such a right 
of the accused. But there cannot be the 
slightest question that it is the invariable 
practice of all Magistrates’ Courts to hear 
the accused at the end of the case and the 
Magistrate ought indubitably to hold him- 
self bound by such practice. In an ana- 
logous case there is no right of reply 
„given to the accused or his Counsel in an 
appeal in the Sessions Court, but it has 
been held by this Court in Radha Rawan 
v. R.. Criminal Revision No. 699 of 
1909, that it is the. 
in the High Court and by implication 
that practicé'’should be conformed to in. 
the Sessions Court: It appearing that in 
this case the accused were not allowed’ a 
proper opportunity of being heard in argu- 
ment; I set aside the convictions and sen- 
tences and the proceedings from the stage 
immediately before judgment and direct 
that an opportunity be given to the Pleader 
for the accused to -argue the case for his 
clients. Iam informed that the Magistrate 
has’ been transferred. In any case, the 
arguments will be heard and. the case dé- 
` cided by some other Magistrate as the Dis- 
trict Magistrate may think fit. | f 
` Z, K. 2 Conviction set aside, 


PATNA HIGH COURT. . 
CRIMINAL Revision No. 663 or 1924, 
` , January 27, 1925. 

Present:—Justice Sir B. K Mullick, Kr., 

`. and Justice Sir John Bucknill, Kr, 

Saiyid MOHIUDDIN—Peritioner ` 

' versus | : 
EMPEROR—Oppositet Party. 

Criminal Procedure Code (Act V of 1898), s3. 256, 
$42, 860—Hxamination of accused, mode of—Written 
statement filed by accused—Prejudice to accused, 
absence of—Omission to read over deposition to 
witness, effect of. 

It is not necessary, under s. 342 of the Cr. P. O., 
that-the purport of the evidence of cach prosecution 
witness should be explained to the accused, ifhe is 
himself present at the trial and has heard. what the 
witnesses have said. What is necessary is, that he 
should be given an opportunity before entering upon 
hig defence to state generally what are the real facts 
y reference to the complaint. 


ie 
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he files a written statement, judicial questioning will 
generally add but little to the Court's knowledge, 
‘nor will a violation of any rule as to the stage at 
which’ heis to be examined make much difference. 
>If he has not been prejudiced -the error ought not to 
vitiate the trial. Principle requires that an accused 
person shall not be convicted without being given 
an opportunity of explaining the allegations against 
him ; experience shows that judicial questioning must 
not become inquisitorial. If these essentials are 
secured the trial cannot be impeached. [p.462, col. 2; 
p. 463, col. 1]. i 

Section 256 of the Or. P. C. directs the Court to 
accept a written statement and it is intended that 
the Court should read it. If, therefore, an accused 
person when examined under s. 342 of the Code states 
that he will file a written statement, that statement 
a Li accepted in lieu of his oral statement. [p. 461, 
col. 2. 

In every case the test is whether there has been 
prejudice.to the accused by reason of the absence of 
judicial questioning and whether the defect is cured 
bys. 537 of the Code. [p. 463, col. 1.] 

The provisions of s. 342 of the Cr. P, C. do not 
apply to arasa where evidence is taken on remand 
made by an Appellate Court. [ibid.] 7 

The question whether the violation of the provisions 
of s. 36U ofthe Cr. P; C, vitiates a trial depends upon 
whether the accused has been prejudiced. If the 
accused has not been:prejudiced nothing short of an 
illegal or irregular exercise of jurisdiction should 
vitiate the trial.|p. 463, col. 2.] 

Per Bucknill, J.—If at the close of the prosecution 

_ case an accused person states that he is going to file 
a written statement and does so, he need not be asked 
anything further by the Magistrate. [p. 464, col. 2.] 
~ There may be cases in which, when fresh evidence 
is taken on: remand, the accused ought to be given an 
opportunity of makinga statement, that is, in effect 
of being examined by the Magistrate; but provided 
the accused has in fact had a reasonable and sub- 
stantial opportunity of exercising the privilege accord- 
ed tohim by the provisicns of s. 342 of the Cr. P. C., 
that is, of either orally or in writing saying what he 
wishes to say in explanation of what has been 
alleged against him, a technical failure or omission in 
the procedure cught not to be regarded as rendering 
a trial wholly nugatory, [ibid.] 3 

Case-law referred to. 

Revision from a decision of the Judicial 
Commissioner, Chota Nagpur, dated the 
3lst October 1924, affirming that of the 
Sub-Divisional Magistrate, Gumla, dated 
the 23rd June 1924. 

Mr. Yunus, for the Petitioner. 


The Assistant Government-Advocate, for 


the Crown. 
JUDGMENT. 

Mullick, J.—The petitioner was a Wri- 
ter Head Constable in the Palkote Police 
Station in the Chota Nagptr Division. It 
is alleged that on or about the lst October 
1923 the petitioner.was entrusted as a public 

-servant with a sum of Rs. 200 forthe pur- 
pose of building some quarters at the Police 
Station. A sum of Rs. 2,600 had been 
sanctioned by the Police Department and 
monies had from time to time been spent 
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by the petitioner's predecessor Writér 
Head Constable Shafi-ud-din, but progress 
“being unsatisfactory, the petitioner was 
'sentin September 1923 to relieve Shafi-ud- 
din of the work and was directed to com- 


plete the work under the supervision of the - 


Sub-Inspector. On the 3rd October 1923 
the petitioner submitted an account to 
the Sub-inspector in which it was stated 
that a sum of Ks. 75 had been-spent on the 
“purchase of 125 sal posts from one Raj- 
_ kishore, that Rs. 20 had been spent on the 

purchase. of certain building frames and 
thata sum of Rs. 1-80 had been paid as 
wages to 6 collies at 4-annas per cooly. On 
the 12th October 1923 the petitioner made 
an application to the Superintendent of 
Police -for a further advance of money, but 
in the meantime the Superintendent being 
dissatisfied with the petitioner’s work had 
directed that disbursements were no longer 
to be made by the petitioner but were to be 
made in the presence of the Sub-Inspector. 
` In December the Superintendent personal- 
ly visited the Police Station and in the 
following month he caused an inquiry to be 
made by Mr. Creed, Assistant Superintend- 
ent of Police, with theresult that it was 
discovered that the petitioner had been 

uilty of criminal breach of trust and falsi- 
Rai of accounts. 

The petitioner was put upon his trial be- 
fore the Sub-Divisional Magistrate of Gumla 
and: was convicted of criminal breach of 
trust in respect of the following sum: 
Rs. 75.falsely alleged to have been paid to 
Rajkishore for 125 sal posts; Rs. 20 falsely 
alleged to have been paid to Nageshwar 
Ram for building frames; and Rs. 0-80 
falsely alleged to have been paid to 6 
coolies. It was found that Rajkishore sup- 
plied not 125 but a much smaller number 
of sal posts and that le gave these from his 
jungle atthe request of the Writer Head 
Constable without payment. With regard 
“ to the cooliés, if was found that the Writer 
Head ‘Constable had paid them not af the 
rate of Rs. 0-4-0 but at the rate of Rs. 0-2-0 
and while charging Government Rs. 1 8-0 
he had really spent only Rs. 0-12-0. ° 

The Deputy .Magistrate framed charges 


under: ss. 403 and 477-A, Indian Penal Code 7 


and he found the petitioner guilty on all 
counts and sentenced him to rigorous im- 
prisonment for one year: and a fine 
of Rs.” 100 for an offence under s. 409 
and to rigorous “imprisonment for one year 
for an offence under s, 477-A-and ordered 
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that the sentences of imprisonment should 
be concurrent. ; 

On appeal the Judicial Commissioner of 
Chota Nagpur found that the record was 
incomplete and by his order dated the 27th 
August 1924 he directed the Deputy Magis- 
trate to take further evidence. -That evi- 
dence was taken and upon the return of the 
record the Judicial Commussioner upheld 
the conviction in regard to the sums alleg- 
ed to have been paid to Rajkishore and the 
coolies but acquitted the petitioner in re- 
gard to the sum of Rs. 20 alleged to have 
been paid to Nageshwar. In the result he 
affirmed the sentences. . 

In revision it is urged that the petitioner 
was not entrusted with the money alleged 
to-have been embezzled; that the person 
entrusted by the Superintendent of Police 
to ‘spend the’ money was the‘Sub-Inspecior 
and that the petitioner was the latter's 
agent, 

The evidence, however, is, and the learned 
Judicial Commissioner finds, that the In- 
spectorunder the orders of the Superintend- 
ent of Police directed the’ Sub-Inspector 


` to be personally responsible and that the 


Sub-Inspector was authorized to entrust 
the accused with the price of the materials 
required for- the building and for the 
wages of the labourers, The petitioner's 
predecessor Shafi-ud-din had been working 
on the same principle but he was removed 
because progress was slow -and the only 
change made when the pétitioner took 
charge was that the responsibility of the 
Sub-Inspector was emphasised with greater 
clearness. After the 9th October the trust 
appears to have been revoked and the Sub- 
Inspector was directed to pay out the sums 
himself; but there can be no doubt that on 
the lst October there was a trust reposed 
in the petitioner as a public servant and 
it was his duty ‘to account truly for all the 
monies he received from the Superintendent 
of Police; it is admitted thathe received a 
sum of Rs. 200 and it is established that - 
no part of the Rs. 75-alleged to have been 
paid to Raj Kishore was in fact paid, and 
that the labourers were paid a sum of 
annas 12 only although in his accounts the 
petitioner charged Rs. 1-8-0, 

It has been contended that if by some 
private arrangement the petitioner was able 
to induce Rajkishore to deliver the sal 
posts free of cost, he has committed no 
breach of trust. The reply is that the truat 
was not to obtain the posts but to buy the 


a 
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posts; and, therefore, if the petitioner was’ 
able to get posts free of cost, it was his 
duty to refund“ the unspent balance to 
Govérnment. With regard to the coolies, 
they have been examined and their state- 
ment that they were ‘paid only half the sum 
charged has been accepted The embezzle- 
ment, thereforé, in respect of Rs. 75-12-0 has 
been proved. 

Itis contended; however, that there has 
been a violation of the provisions of s. 342, 
Or. P.O. and the trial'is bad.. 

- Now it appears that after the prosecution 
witnesses had been examined-in-chief, a 
charge was framed’ on the 7th April 1924 
for an. offence under s. 409, Indian Penal 
Code, Thereafter on the 29th April one 
more prosecution witness was examined and 
the charge under s.477-A was framed., The 
petitioner was examined ` on the 7th ‘April 
before the charge under s. 409. was framed 
and again on the 29th -April before the 
charge under s. 477-A wasframed. Between 
_ the 29th April and the 3rd May 1924 the 
witnesses for the prosecution were cross- 
examined and re-examined and: the case was 
adjourned .till the 22nd May for hearing the 
defence witnesses. 
.journments after that dat6é and on the 16th 
June 1924 the ` petitioner declined to call 
witnesses and asked for an adjournment for 
one day. On the 17th June arguments were 
heard’ and on the 23rd June the’ Magistrate 
delivered ‘judgment. It appears that in his 
statement of the 29th April the petitioner 
statéd, that he would file a written ‘state- 
ment. ‘and this he: filed on the, 16th June. 
It also. appears that on the 17th June he. 
was again examined by ‘the Magistrate and 
was asked whether he had anything further, 
to say and he replied in the negative. 
“The argument that there has been an 
omission to’'comply with the provisions of 
_ 8, 342 is put in this way. 

Relying: upon Mitarjit Singh v. Emperor. 
(1) the learned Counsel for the petitioner. 
contends that the petitioner should have 
been again examined after the cross-exami- 
nation and re-examination of the prosecu- 
tion ‘witnesses, Ifit had been necessary to. 
do so, we might perhaps have been inclined 
to make areference to the Full Bench as 


to the corr ectness of the decision cited . 
above for the reasons given’ in In reVarisai _ 


ay 


(1) 63 Ind.. Cas. 825; 6P.L. J 644; ? P. L. T. "550; 
pro = Pat. 7; (1922) A. I R. (at) 158; 22 Or; L, J; 
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There were several ad- ` 


a written; statement, 


CAN (M.) 609; 24 O, -La J, 547, 
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Rowther (2) where Misrajit Singh's case (1) 
has been expressly dissented from and it 
has been held that where the uccused has 
been examined after the examination of 
the . prosecution witnesses’and before he 
‘enters upon his defence it is not again ne- 
cessary. to examine him after the cross- 
examination and re-examination of those 
witnesses. : 

But here there i is no room for the applica- 
tion of the ruing in Mitaryjit’s case (1) at 


EMPEROR. « - 


_ all, for the. petitioner was asked on the 17th 


June: whether he had anything more to say. 

Again.on the 16th June. the. petitioner 
‘filed a.long written statement explaining 
the circumstances against him and even if 
the learned Magistrate had not taken the 
precaution to examine the accused orally 
on the 17th June, this written statement 
would have relieved the Magistrate from 
the necessity of examining him. orally in 
reference to the matters elicited in the 


.cross-examination and re-examination of the 
‘prosecution witnesses: 


It is. contended that a written statement 
cannot be a substitute for.an oral exami- 
nation; buts. 256 of the .Code directs the 
Court ‘to accept a written statement and it 
is-intended that the Court should: read it; 
and if.an accused states that he will file 
the writing, in my 
opinion,. is to be accepted i -in lieu of his oral 
statement. 

Then it .has been urged that the accused 


_ should have. been. re-examined after the 


examination of.the witnesses for the prose- 
éution wwas.taken on remand. The answer 
to this is that in s. 428 of the Code there is 
no such provision and as the examination 


-of witnesses after remand may be made 


even in the absence of the accused the pro- 
visions. of s. 342 do not apply to it. It was 
open to, the learned Judicial Commissioner 
to direct further examination of the accused 


but he did not choose to do so and there 


was no irregularity or illegality on the part 
of the Sub-Divisional Magistrate who was 
not called upon to do more than what * “was 


` ordered. 


The. result, therefore, is that, in my opin- 
ion, there has been ‘no evasion of the pro- 
visions of s. 342, - 

In any event the objection is, based on 
the -purest of technicalities and has neither 


f principle nor experience to support it 


„O BDA Cas. 103; 44M, Li J. 567: 17 L. W. 723; 39 
365; 46-M.'449; (1923M. W, N, 477 (1923) 
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Principle requires that the accused shall not 
be convicted without being given an oppor- 
tunity of explaining the allegations against 
him: experience shows that judicial ques- 
tioning must not become inquisitorial. 
lf these essentials 
cannot be impeached. In this respect 
there has been no material variation in the 
successive Cr. P. O. in this country, namely, 
Act XXV of 1861 (the first Cr. P. ©.), Act 
VIII of 1869, Act X of. 1872, Act X of 1882, 
Act V of 1898 and Acts XIL and XVIII of 


1923. While the language of the earlier 


Oodes is that the;Court may examine the 


accused the Code of 1882 prescribes among’ 


the general provisions applicable to all 


- trials that the Court shall examine him 


after the prosecution witnesses have been 


- examined and before heis called upon to 
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enter into his defence, but this has made 


-. no material difference. .And the Select Com- 


mittee on the Bill of 1882 state their object 
and reasons thus > 

“We think that the 
great a latitude tothe Courts with regard 
to the examination of an accused person. 
The object of such an examination is to 
give the accused an opportunity of explain- 
ing any circumstances which may tend to 
criminate him, and thus to enable the 


Court, in cases where the accused is unde- . 


fended, to examine witnesses in his interest. 
It was never intended that the Court should 
examine the accused with a view to ‘elicit 
from him some statement which will lead 
to his conviction. We have, therefore, limit- 
ed the power of interrogating the accused 
by adding to the first paragraph the words 
“for the purpose of enabling the accused to 
explain any circumstances appearing in the 
evidence against him. We think the ac- 


“eused should always have this- opportunity 


of explaining and we have, therefore, requir- 
ed the Court to question him generally for 
the purpose before he enters on his defence” 

Tt is obvious that the Legislature in India 
has from the outset deliberately departed 
from the Cades prevailing in most coun- 
tries on the continent of Europe and has 
adopted with modifications the law of Eng- 
land. On thé continent of Europe the in- 
terrogation of the accused - by the Judge is 
not only the first but also the most impor- 
tant part of the whole trial. The accused 
is cross-examined with the utmost severity 
and every opportunity is takèn to obtain 
an admission of guilt from him. In Eng- 
fand the Court has from the earliest times 
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are secured, the trial” 


(3). 
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been prohibited from putting questions to. 
the accused; but it could not for that reason. 
be said that the accused’s mouth was shut. 
On the contrary, -as he could not be defend- 
ed by Counsel in cases of felony and as the 
prosecution evidence operates as so much 
indirect questioning, his only chance of ° 
obtaining an acquittal was to cross-examine 
and to speak for himself. After the Revo- 
lution of 1688 the law- was considerably 
amended and the result now is that in in- 
quiries before commitment the prisoner at. 
the close of the evidence for the prosecu- 
tion is asked by the Magistrale or Justices ` 
whether he wishes to say anything and is 
warned that if he chooses to do so what he 
says will be taken down and may be given 
in evidence on his trial. With this excep- 
tion it may be generally said that the 
prisoner is protected against all judicial- 
questioning ‘before or at the trial; but he 
may, whether defended by Counsel or not, 


TA . - always make a statement to the Judge 
present law gives too ` 


though Judges have not always been agreed 
as tothe stage at which the prisoner is to 
make the statement, some holding that it ` 
should be before and some after the address 
of the prisoner’s Counsel. Itis the duty of 


-the Judge, when the prisoner is not defend- 


ed by Counsel, to inform him of his right 
to cross-examine the witnesses, to address 
the Jury, to give evidénce on his” own be- 
half or to make an wunsworn statement; 
but omission to give this information does 
notinvalidate the conviction. R.v. Saunders 
Since the Criminal Evidence.-Act of 
1898, (61 & 62 Vic. ©. 36), the prisoner 
has the right to give evidence in his own 
behalf, but the omission’on his part to give 
evidence cannot be commented upon by 
the prosecution. . 
“The provisions clearly indicate that the ` 
object of the Legislature is to give the 
prisoner every opportunity to lay. his. case 
before the Court and to protect him against 
anything_in the nature of cross-examina- 
tion by the Judge. an 


_ In my opinion the present law in India has 
the same principle in view, The prisoner. 
is not yet permitted to give evidence 
in- his own behalf, but the judicial ques- 
tioning, which the Code enjoins, is intend- 
ed within limits to take its place. It is 


-not necessary that the purport of the evi- 


dence of each prosecution witness should 
be explained to the prisoner ifhe is him- 


(3) (1800) 63 J. P. 24; 15 T. L. R. 104, 
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the witnesses have said. What is_ neces- 
sary is that heshould be given an opportuni- 
- ty before entering upon his defence as in 
England tostate generally what are the 
real. facts in reference to the complaint. lf 
he is defended or if he filesa written state- 
ment judicial questioning will generally 
: add but little .to- the Courts knowledge, 


nor .will a violation of any rule as to the 


` stage at which he is to’ be examined make 

much. difference. If he hasnot been pre- 

judiced the. error ought not to vitiate 
the trial, panes 


It is, however, contended that the provi- ` 


sions of s. 342 have not been enacted 
solely for the benefit of the accused and 
that it is part of a scheme for the 
punishment of crime, any deviation 
frora which renders the trial null. I 
am unable to comprehend the precise import 
of: this contention. Every . contravention 
of the -Code'ina -matter of precedure is a 
deviation from the scheme but-the law 
- does not on that ground make the con- 
sequence fatal to the trial. lf it is con- 


tended that. the Court cannot do justice’ 


“unless it- hears the accused - speak and 
as has been said elsewhere, the examina- 
tion is asolemn proceeding between the 
Court and the accused into which Counsel 
do not enter, thereply seems to me to be 
that the principle of the Indian law is that 
the accused should be convicted not upon 


his statement,-but-. upon independent evi- 


dence. The accused cannot be questioned 
in order that gaps in the prosecution case 
may be filledup and ifthe Courtis already 
in possession of his version of the case 
the oral examihation cannot make much 
difference. Therefore, if he is defended by 
Counsel who advises him not to speak or 
instead of making an oral statement he 
choosestofile a written statement thescheme 
has ro chance of operating. ‘The ‘Code 
itself provides for this evasion in cases 
in which the -personal attendance of the 
accused is dispensed with either under s. 205 
ors, 540.4. ie 


is whether there has been prejudice to the 


accused by reason ofthe absence of judicial - h 
] "affirmed and having regard to the fact that 


questioning and whether the defect is 
cured bys. 537 of the Code. It is said 
` that an express violation ofthe terms of 
the Statute must always- vitiate thé trial 
and reliance is placed.on Subramania 


os 
$ 
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self. present at the trial and has heard what. 


- (425 M. 6l; 28 L A. 257; 
LE 40; 5, C. W. N. 8 
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Ayyar v. Emperor (4). But the observations 
of their Lordships. of the Privy Oouncil 
in that case must be read with reference 
to the*particular facts before them, Their 
Lordships held‘that a misjoinder of charges 
is as'fatal ina criminal trial as in a civil 
trial because the defect goes to the root 
of jurisdiction. If the Statute debars a 
Court from trying more than-a certain 
number of charges the violation is 
not an irregularity but is an usurpation 


-of jurisdiction. In other words the ‘con- 


stitution ofthe suit is such that the Court 
is not permitted to try it. That principle, 
however, cannot apply to a violation of 
the provisions of s. 342. 

Finally it has been contended that there 
has been a violation of the provisions of 
s. 360 of the Code because the- depositions 
of.the .witnesses were not read over as 
required-by that section. The ground 
taken in the petition before usis put very 
generally and runs thus “For that the pro- 
visions -of ss. 342,360 and 428 of the Cr. P. 
“O. have not been complied with.”- It is not 
‘stated: whether the omission took place in 
regard ‘to all or only some of the witnesses; 
nor what was the precise nature of the 
defect. . The point: really involves a ques- 
tion of fact and it was never raised before 
the Judicial Commissioner. either at the 


. first or the second hearing before him. In 


the circumstances we must assume that 
‘the witnesses did actually say what was 
recorded in the depositions upon which 
the Judicial Commissioner affirmed the 
conviction of the accused. It was open to 
the petitioner to show that the record of 
the depositions was wrong, but no attempt 
to do so was made. The Judicial Commis- 
sioner who was a Court of fact was the 
proper authority for investigating the 
charge. . : 
We cannot, therefore,accept the objec- 
tion in regard to the depositions, Here 
also the question arises whether the viola- 
tion, if any, of s; 360 will vitiate the trial; 
the test again will be whether the accus- 
ed has been prejudiced. If the accused 


: 1 , is not prejudiced, nothing short of an 
‘The result is that in every case the test 


illegal or irregular exercise of jurisdiction 
should vitiate .the trial. cant 
The resultis. that the conviction will be 


the petitioner is a public servant and that 


11 M. L. J, 233; 3 Bom. 
5 C. 68,2 Weir 271; 8 Sur. 


P.-C. J. 160 (P. 0). 
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he has not only committed embézzle- 
ment of public money butthas been -guilty 
of an illegal exaction, I do not think ‘that 
the sentence is und uly severe. 

Bucknill, J.—I have only a fog observa- 
tions -toadd. Firstly as to the suggestion 
that ifthe applicant. succeeded in getting 
the timber given-to him for nothing, he 
could - rightly pocket the money with which 
the Government.had supplied him for the 
purchase of the timber. I think this 
suggestion is fallacious. The applicant is 

„in a-fidueiary position to the Government 
and any -advantage of any good bargain 
obtained by him in any transaction in which 
-heacted on behalf of the Government must 
enure to the Government and not to the 
applicant. If A hands.B (his agent) Rs..100 
andinstructs B ta buy for him {A) an article 
and B-succeeds in purchasing the article. for 
Rs.-20, can it possibly. be ser iously. contended 
:-that-B. can conceal that fact from A and 


pocket the balance of Rs. 80. To.my mind the , 
suggestion is really an absurd oneand, in ` 


the present case, the applicant was clearly 
guilty of criminal breach of trust in act- 


ing as he did. 
Sécondly as to s. 342 of the Cr. Py C. 


the applicant was undoubtedly examined » 


on April the 7th and again on April the 


29th: on that latter day he intimated he: 


would file a written statement and -he 
did so considérably later, namely, on the 16th: 
-June. He declined to call any witnesses 
but asked for one day's adjournment’ and 
on Junesthe 17th the Magistrate asked him 
if he had anything more to say, to which he 
said “No”. Then the matter went to and 
was vemendel back by the Judicial Com- 
missioner of Chota Nagpur; the Judicial 
Commissioner ordered the- remand so that 
- further witnesses should be examined. 
- Now there are two points urged here: 
(1) that the provisions of s. 342 were’ not 
complied with at the trial; and (2) that 
‘they were not complied with after the 
remand. As to the first point, on April 7th 
_the prosecution,witnesses had been- examin- 
ed-in-chief; and on that .day the charge 
was framed and the applicant was formally 
examined; after that examination a new 
charge was drawn up by the Magistrate. 
The applicant was also examined on the 
29th when he said he would file a written 
statement; and after that second examina- 
tion a further new. charge was added by 
the Magistrate. After this, the prosecution 
Witnesses w were cross-examined and then on: 
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the 16th June the applicant filed his 
written statement; he then intimated at this 
sanie time that he would call no witnesses 
but merely asked for one day's adjourn- 
ment. 
ing day, that is to say on the 17th, he was 


then ‘asked by- the’ Magistrate if he had- 


anything to add, presumably, to his written 
statement. He réplied in the ‘negative: 


It is contended that this procedure would- 


not satisfy the requirements of s. 342. T 
am of the opinion that this procedure 
was--sufficient: and I` bave recently in an- 
other case expressed my view that if at 
the close of the prosecution case an accused 
states ‘that he is going to file ‘a written 
statement and does so, he need not be really 
asked anything further by the Magistrate. 


‘lt agree with my learned brother that the. 
-written statement here was rightly taken 


-in place of.a further oral statement; but 
-here-thé position was even better than that, 


for he was asked, after he had filed: his, 


written statement, if he wanted to say any- 
thing in addition. 


Then secondly as to what took place when. 


the Magistrate took the fresh evidence’ on 
remand, it is said the applicant should 
again have been cross-examined by the 


Magistrate; but as my learned brother has. 


pointed out the Code itself does not com- 
template or provide for this. 
Iam not prepared to say, however, that 


any hard and fast rule can be laid ‘down. 


with regard to when the provisions of s. 342 
are and are not properly com plied with? I 
am ready to admit that even in conceiv- 
able cases where fresh evidence on a 


remand has been taken the applicant ought. 


to be given an opportunity of making a 
statement i. e., in effect of being examined 


by the Magistrate; but I do consider that, . 


provided the accused has in fact had a 
reasonable and substantial opportunity of 
exercising the privilege accorded to, him 
by ‘the provisions of s. 342, that. is of either 


orally or’ in writing say ing what he wishes .. 


This was granted and on the follow-. 


` 


to:say iñ èxplaņation . of what has been | 


alleged against him, a technical failure or. 


omission. in the procedure ought not to-be 
regarded as rendering atrial wholly nuga- 
tory. Should such omission or failure be 


shown to have prejudiced the accused, the . 


matter of course assumes a different aspect 
and can and should be remedied; but not, 
in my view, otherwise. 

Lastly as to the provisions of s. 360 of the 


Cr, P. O, I have no kan from m ig 
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told me at the Bar that the provisions. of 
this. section are but complied with some- 
“what meagrely and that a really strict com- 
pliance presents some difficulties. - Never- 
theless itis very easy to allege irregulati- 


ties hut if they are alleged “they must be . 


proved as facts; for on: “such proved facts 
- alone could any legal” argument that the 
, hon-compliance, with the provisions of this 
.section should affect adversely the validity 
ofthe trial b based, This Court in its Revi- 
. sional Jurisdiction does not appear to me 
to bera Court which is, where there already 
isa decision of the Subordinate Appellate 
Court, the proper tribunal for-the consider- 
ation of such a matter. If there was in fact 


7. a‘non-compliance with the provisions of 


section it might indeed with advantage he 
then and there drawn to the attention of 
the Trying Court. At any rate it certainly 
should be raised and proved before the 
Subordinate Appellate Court: 


here. - 
‘Once more I wish to guard against laying 
down here any ‘hard and fast rule; for I 
. feel that should serious prej udice be shown 
to have been occasioned to the accused by 
any failure or irregularity in carrying out 
the procedure of s, 360; then this Court 
might still think fit to interfere; but not on 
such generalisations as “the provisions: of 
s. 360" were not complied with” but only on 
substantive arid clearly authenticated state- 
ments. 

Tagree that this application slipuld be 
rejected and bearing in mind that the 
applicant isa Government servant and a 
Police Officer, 
- of the fact that the accused was handling 
. Government money the sentence is. altoge- 
ther too severe: 


Z. K. Application rejected. 
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but if no, atlempt'to murder Nawab. 


attempt is made to do so there, 1 do not 
think it can well be raised for the first time - 


I do not think that in view. 


their 
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Whether a parson accused of an offenes has or has 


“mot justified the commission of that ofenca by proving 


that it was committed in the courso of his defonsliaz 
himself is a matter which hasto be decided oa Gun 
facts before the Court in each instance and very little 
help can, in.such a case, bo derived from precedants. 
Lp. 463, col, 2) 

Criminal appeal from an order of the 
Sessions Judge, Ferozepore, dated the 9th 
July 1924, 

Dr. Nand Lal, for the Appellants. 

Mr. Des Raj Sawhney, Public Prosecutor, 


for the Respondent. 


JUDGMENT.—Late in the afternoon 
of the 18th February 1924, one Samun 
Nipal of Chakkian in the TFerozepore 
District and his son Nawah received injuries 
which’ resulted in the death of the former. 
‘Ning persons were committed to the Court 
of Session charged under s. 302, Indian 
Penal Code. with the murder of Samun, and 
under s. 307, Indian Penal Code, with an 
The trial 
resulted in the acquittal of six while, one 
Rahmat Ali was found guilty of the mur- 
der of Samun and sentenced to transporta- 
tion for life. His companion Nur Mahomed 
alias Rana and Imam [in were found guilty 
of having caused grievous hurt with a 
cutting instrument to the said Samun and 
have each been sentenced to seven years’ 
rigorousimprisonment under s. 326, Indian 
Penal Oode. These three persons were, 
however, acquitted in connection with the 
assault on Nawab on the ground that they 
had acted in the lawful exercise of the 
right of private defence so far as Nawab 
was concerned. 

All three have filed a joint appeal through 
Dr. Nand Lal who has taken us laboriously 
through the evidence on the record. It haa 
been urged that inasmuch as the finding 
of the Court below was that the appel- 
lants and their companions were entitled 
to defend themselves from the attack of 
Nawab even to the extent of killing Nawab 
if necessary, the fact that his father Samun “ 
with three or four other persons was con- 
cerned in the unlawful act which Nawab was 
attempting to perpetrate, the appellants and 
companions were acting within the 
law in killing Samun, . 

Briefly stated the story for the prosecu- 
tion is that'a mare and a filly belonging 
to Samun had strayed into a field belong- 
ing to some of the appellants who are 


-residents of Aminwala, a village adjoin- 
- ing Chakkian, Samun, owing to his having 
been- convicted of theft on previous ocea- 
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sions, had been restricted to his village 
with the result that he was unable to go 
to the fields belonging to the neighbouring 
village to take away his animals. He, 
therefore, sent one Bura to his son and 
Qamra asking them to come and get thesé 
animals back as the appellants, with other 


villagers of Aminwala, were removing the’ 


said animals to the pound. Accordingly 
Qamra and Nawab proceeded to the spot 
meeting Ali Mahomed on the way who 
also followed them, while Nur Mahomed 
and Nabi Bakhsh are said to have joined 
Samun at or about the time of the occur- 
rence. Thecanal separates the land of the 
two villages at this spot and, according 
to the evidence, Nawab went across the 
canal, followed closely by P. W. No. 5, 
Hasal, who also had joined them, and 
attempted to drive away the two animals. 
He is said to have been armed with a sota 


while the three appellants had in their pos-' 


session chhavis, In order to prevent the 
rescue of the mare and the filly Nawab 


was struck by the members of the appel-- 


lants’ party and, inasmuch as his arm was 
badly cut, he was very speedily rendered 
hors de combat. On this, it issaid, Samun 
crossed the canal disregarding the restric- 
tion orders, and with folded hands begged 
that his son should not be killed, where- 
upon Rahmat Ali struck him a violent 
blow on the head which was followed up by 
other blows inflicted by the other two 
appellants. Hasal intervened and was 
strack. None of the other persons, to wit, 
Qamra, Ali Mahomed, ete., are said to have 
crossed the canal. 

Now the learned Sessions Judge has 
found that the act of Nawab and his 
companions amounted to an offence under 
s, 24 ofthe Cattle Trespass Act and that, 
therefore, the appellants were legally en- 
titled to resist the attempt at rescue and, 
inasmuch as Nawab was armed with a 
lathi, they had a reasonable apprehension 
that in order to effect his purpose Nawab 
would cause one or more of them grievous 
hurt at least. He, therefore, held that no 
offence had heen committed so far as the 
assault on Nawab was concerned. He, 
however, proceeds as follows :—But they 
were not justified in mercilessly striking 
Samun with chhavis because they did not 
apprehend any fatal assault from Samun.” 

In our opinion this view is corect, Dr. 
Nand Lal has strenuously urged that the 
evidence for the prosecution is unworthy 
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‘of credence inasmuch 
‘are all either related to Samun or ¢ 


(86 7, t 
as the vy 


interested in him. He has also ur 
having regard to the fact that 
Was a previous convict he must be 
ed as of very desperate charact 
that, therefore, his approach would 
ly give the appellants reasonabl 
lo apprehend a serious assault c 
Now,’ in the present case it is t 
for the prosecution alone that is : 
ed by any evidence, and after a 
consideration of the statements n 
the eye-witnesses and of Dr. Nan 
criticisms of their evidence, we fi 
selves in agreement with the 
Sessions Judge in thinking’ th: 
statements are substantially corre 
do not believe that there was any 
attack on the appellants and the 
panions by all the prosecution pi 
do we believe that Samun was.arn 
anything at all. There is no e 
whatever to support the suggesti 
Samun was of such a desperate c) 
as made out by Dr. Nand Lal. 
suggestion is not borne out in a 
from the evidence on the record 
Samun was a bad character has 
been admitted. . It has also been es 
ed that this was not the first occa 
Samun’s mare and filly trespass 
Aminwala’s fields. In these circum 
we do not consider it necessary to 
the authorities cited by Dr, Nand 
in every case whether a person 
of an offence has or has not justi: 
commission of that offence by provi 
it was committed in the course 
defending himselfis a matter whi 
to be decided on the facts before th 
in each instauce. 

A reference to the medical evidenc 
that Samun received at least three 
on the head with a cutting in:t 
His other injuries were also ot 
inflicted by a similar instrument, 
is, therefore, reasonable to hold 1 


- assailants were all armed with chhaz 


evidence on the record is to the eff 


“ib was these three appellants alo: 


were so armed and it is, therefor 
that the injuries inflicted on hil 
inflicted by one or more of them. 
initial report, which was made by 
the head injury was attributed to : 
Ali, while the other two appellant 
said to have struck the decease 


(86 I. O. 1925} 


chhavis on the leg and body. In their 
statements at the trial all ths witnesses 
agree that the first head. injury was inflict- 
ed by Rahmat Ali, but they allege that 
the other appellants also struck him on 
the head. The learned Sessions Judge 
has, however, given the other two appel- 
lants the benefit of the doubt and has 
found that it was Rahmat Ali alone who 
can be held directly responsible for the 
death of Samun.. That Rahmat Aliis so 


responsible we are satisfied and we, there- ` 


fore, dismiss his appeal as, in our opinion, 
the offence committed by him clearly falls 
within the purview of s. 302, Indian ‘Penal 
Code. The evidence in support of Rahmat 


Ali's alibi has been discussed by the learn- 


ed Sessions J udge and we agree with his 
estimate of it, 

With regard to Rana and Imam Din 
inasmuch as it has not been proved that 


they inflicted any of the head injuries, it. 


must be taken that the injuries inflicted 
by them were those found. on Samun’s leg 
and body. The medical evidence does not 
show that these injuries were grievous, and, 
therefore, the conviction under s. 326 
cannot stand. That the injuries amounted 
to simple hurt is beyond dispute, as is, 
the fact that they were inflicted with a 
_ sharp-edged instrument. We, therefore, 
alter their convictions to one under s. 324, 
Indian Penal Code, and reduce the sent- 
ence in each case to one of three years’ 
rigorous imprisonment. 
Z K ‘Appeal partly accepted, 





CALCUTTA HIGH COURT. 
GOVERNMENT APPEAL No. 1 or 1924. 
“July -10, 1924. 
Present:—-Justice Sir Babington Newbould 

Kr., and Mr. Justice Mukerji. 
THE GOVERNMENT: OF BENGAL— 
APPELLANT. 
+ Versus. , 
MUCHU KHAN-—-RESPONDENT, 

Criminal Procedure Code (Act V of 1898), ss. 276, 
279—Jurors, selection of—Deficiency, how to be made 
up—Objection to Jurors—Decision of Sessions Judge, 
whether final. 

There is nothing in s. 276 of the Cr. P. C. which 
requires that in case of a deficiency in the number of 
persons Summoned to serve as Jurors, the deficient 
Jurors should. be chosen by lot- or from among per- 
sons who are on the Jury list, [p, 487, col. 2.] 
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In the matter of disposing of objections to Jurors 
the Judge has a wide discretion and his decision is 
final. [p. 467, col., 2.] 


Mr, Khondkar, Deputy Legal Remem- 
brancer, for the Appellant. ` 

JUDGMENT.—This is an appeal on 
behalf of Government against the acquittal 
of one Muchu Khan who was tried on 
the charge of murder, The ground that 


‘is pressed before usis that the Jury was 


illegally selected. The facts, according to 
the affidavit which has been filed, are 
that on the day fixed for the trial, of the 
14 of the Special Jurors three only appear- 
The Sessions Judge waited for about 
an hour and no more came. Subsequently 
four gentlemen who happened to be in the 
precincts. of the Court were called as 
Jurors in the case. These were not chosen 
by lot and were not all in the Jury list. 

We are unable to accept the contention 
that there .was anything illegal in the pro- 
cedure adopted. Section 276, Cr. P. C., pro- 
vides that in case of a deficiency of persons 
summoned the number of Jurors required 
may with the leave of the Court be chosen 
from such other persons as may he present. 
This section being part of the proviso to: 
s. 276 the words that “the Jurors should 
be chosen by lot” cannot be held appli- 
cable thereto. There is ‘nothing in this 
proviso: itself requiring that they should be 
chosen by lot or that they should be on the 
Jury list. If we refer to a similar section, 
s. 279, it is there provided in the second 
clause that the place of a Juror may be 
taken by any other person present in Court 
whose name is on the list of Jurors or 
whom the Court considers a proper person 
to serve on the Jury. This shows that the 
PE nr contemplated the possibility of 

a person notin the Jury list being chosen 


- to serve on the Jury in the case of emer- 


gency. Also it must be inferred that if 
it was intended to limit the powers under. 


-the sécond proviso- to s. 276 to persons in 


the Jury list it would have been expressly 
so stated. 
The second ground of appeal ras to 


‘the fact that objections which were taken 


to one of the Jurors were overruled. In 
this matter the Judge has a wide disere- 
tion and his decision is final. The third 
ground relating to misdirection in the evi- . 
dence has not been seriously pressed. 

The appeal is dismissed. The accused 
will be released if he be in custody. 

Z. K. Appeal dismissed, 
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- LAHORE HIGH: COURT. 
CRIMINAL Revision No. 1070 or 1924. 
November 24, 1924, 


Present:—Mr. J ustice Martineau. 
ROHELA AND ornens—ConvioTs— 
` PETITIONERS 

St VETSUS 


EMPEROR—RESPONDENT. 


| Penal Code (Act XLV of 1860), ss. 149, 804, 525 


Charge of culpable homicide. of one person— Grievous 

hurt caused to other persons—Conviction in respect of 

grievous hurt, whether can: be maintained. g 
Accused were charged with an`offence under s. 304 


(14) read with s. 149 of the Penal Code, and the charge 


stated, that they had in prosecution of the common - 


object. of the unlawful assembly caused grievous hurt 
to M and others, but the others were not named and 
‘the liability of the accused was confined to the caus- 
‘ing of the death’ of M. It wag held thatthe accused 
had not taken part in the assault on M : 

Held, that the accused could not ke convicted in 
respect of an assault on, other persons, who were 
mentioned generally in the charge, with which they 
had not been specifically charged. 

Petition, under s. 439, Cr. P. C., for revi- 
sion of an order of the Sessions J udge, 
Montgomery at Lahore, dated the 19th May 
1924, modifying that. of the Magistrate, First 


Ce Montgomery, dated the 10th March 


“Lala Ram Chand Manchain, ie the 
' Petitioners. 

“Kanwar Dalip: Singh, Assistant Legal 
‘Remembrancer, for the Respondent. 


‘JUDGMENT.—A fight took place be- 
tween two parties, that of Ram Narain and 


‘that of Ganda Singh, in which four men of ; 


‘the former party received injuries. One, 
‘namely, Mamura béing killed by a blow on 
“the head which fractured his skull. Ganda 
Singh's party are found to have been the 
aggressors. Nine men were convicted on 
charges under the second Part of s. 304, 
Indian Penal Code, read with s. 149 for 
causing the death of Mamura, but on appeal 

"the Sessions Judge acquitted.all but the four 
: petitioners, namely, Rohela, Jammun, Mendu 
and Ghulam who alone were in-his opinioń 
proved tohave taken part in the attack on 
“Ram Narain's party and he altered the 
- conviction in the case of those foùr to con- 
victions under s. 325 read with ih 34, Indian 
Penal'Code, 

‘In the present application for revision it 
` is- contended that asthe petitioners ‘had 
been ‘charged with an offence under s. 304 
only by implication under s.:149 they could 
not legally be convicted of an offence 


under s, 325 read -with s, 24;and Reazuddi | d 


ROHELA V. EMPEROR, 
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wW, Emperor (1) and Panchu Das v. Emperor 
(2) support this contention. The correct- 
ness of these rulings appears tome to be 
open. ‘to question, but it is unnecessary to 
go into this point as I think that the 
convictions under s, 325 read with s. 34 
must be set‘aside for the simple reason 
that-.there is no evidence to support them, 
According to the evidence the only assail- 
ant of Mamura was Ganda Singh, whom 
the learned Sessions Judge has acquitted, 
and the petitioners did not participate in 
that assault. Two of-the petitioners are 
stated by .the witnesses to have beaten 
Shamun and two are stated io have beaten 
Naurang, but there was no charge in res- 
pect of ‘the assaults on Shamun and 
Naurang. It is true that in the first part 
of the charge (which was drawn up against 
all the accused persons jointly). it was 


-stated that the accused had, in prosecution 
‘of the common object of the unlawful. 


assembly, caused hurt to Mamura and 


- others, but the others were not named, and 


it seems that the purpose of that part of 
the charge was only- to intimate to the 
accused persons that on account of their 
having been members of the. unlawful as- 
sembly they were liable for the death of 


Mamura, which is mentioned in the second 
-Part of the-charge as having been caused 


by Ganda Singh, since the offence specified 
in the charge was only one of’ culpable 


‘homicide under s. 304, Indian Penal Code,’ 


read with s. 149. The convictions also. 
were clearly only for the causing of the 
death of Mamura. The petitioners, who 
took no part in the assault on Mamura, 


‘cannot now be convicted in respect of the 


assaults on Shamun and Naurang, with 
which they had not been charged. 
I, therefore, accept this application, set 


| aside the conviction and sentences, and 


oF 


ba the petitioners. 


Revision acted. 
a 15 Ind: Oas. 616; 13 Or. L. J. 502; 16 ©, W. N. 


071. 
ý 34 0, 693; 11 C. W. N. 686; 5 Or, L. J. 427, 
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RANGOON HIGH COURT. 
CRIMINAL Reviston No. 1514-A or 1924. 
September 8, 1924. 

Present: —Mr. Justice Carr. 
EMPEROR—PHTITIONER 
versus 
MA KHA GYI-—RESPONDENT. 


Criminal Procedure Code(Act V of 1898), s. 250— - 


Order directing payment of compensation to several 

- accused separately—-Imprisonment in default, whe- 
ther. can be awarded separately—Imprisonment, post- 
ponement of. 

The term of 30 days specified in s. 250 (3) of the 
Cr, P. C. can be imposed in respect of the default 
made in payment of compensation to each of the 
accused in whose favour such payment has been 
ordered, 

The imprisonment which may be awarded under 
s. 250 (3), Cr. P. O., cannot be directed to begin at the 
expiry of a term of detention in the Civil Jail, which 
the compliinant has been ordered to undergo by a 
Civil Court under the O. P. ©. 


Criminal revision against an order of the 
Township Magistrate, Maubin. 


ORDER.—Ma Kha Gyi filed a com- 


plaint charging four persons with theft. 


The Township 1 Magistrate acquitted the ac- 
eused and found that the charge was false. 
He accordingly called upon the complainant 
to show cause why she should not be order- 
ed under s. 250, Ur-P, C., to pay compen- 
sation to the accused. After hearing her he 
_ passed an order directing her to pay Rs. 10 

i each of the four accused and further 
directing that in defanlt she was to suffer 
. ten days’ rigorous imprisénment. He did 
not . say whether this term was to be under- 
gone in the whole or in respect-of each 
accused hut it is clear that the latter was 
his intention. 


Ma Kha Gyi then appealed to iie Dis- 
trict J Magistrate who dismissed her appeal. 
On the facts I see no reason to differ from 
the concurrent findings. Time for payment 
of compensation was allowed and later a 
distress warrant was issued. This realising 
nothing, Ma Kha -Gyi was committed to 
prison for forty days’ simple imprisonment. 
The Magistrate also ordered that the sen- 
tence should take effect at the expiry of a 
term of detention in the Civil Jail which 
had been ordered by a Civil Court under 
-the C. P. C. f 

Two questions arise.—Whether the term 
of act days specified in s. 250(3) of the 
Cr. P. CO. can be imposed in respect of each 
eae in whose favour payment of com- 
pensation has been ordered, or whether it 


EMPËROR v. MAHADEO GANESH MULHERKAR. 


469 


is the maximum ‘which can be imposed in 
respect of one case, and whether the Ma- 
gistrate has power to order that the sentence 
shall take effect after a term of civil de- 
tention, Ican find no published decision 
on either question. 

On the first question s, 250 (2) (a) is not 
very explicit, but since cl. (1) of the same sec- 
tion specifically provides for the payment of 
compensation separately to each accused I 
think it must be held that thirty days’ 
simple imprisonment may be awarded for 
default of each such separate payment so 
ordered. 

On the second question T think there is 
no doubt that the Magistrate cannot su 
order postponement of the sentence. There 
is nothing inthe Cr. P. O. empowering him 
to doso. Detention under the order ofa 
Civil Court is certainly nota “sentence of 


imprisonment, penal servitude or transpor- 
tation.” Therefore, s. 379, Or. P. C., is not 
applicable, 


Iset aside that portion of the Magistrate's 
order, dated 29th October, 1924, which directs 
that the sentence of imprisonment in the 
case shall take effect on the expiry of the 
term of detention in the Civil Jail, ordered 
by the Township Court of Maubin in Civil 
Execution Case No. 105 of 1924. The rest 
of the -Magistrate’s order will stand. An 
amended warrant must be issued. 

Z.K. Order set aside. 


NAGPUR JUDICIAL COMMIS- 

SIONER’S COURT. 
ORIMINAL Revision No. 37-B or 1924, 
October 20, 1924, 
Present:—Mr. Kinkhede, A.J.C. 
EMPEROR—APPLICANT 
Versus 

MAHADEO GANESH MULHERKAR— 
AccusEp—Non-ARPLICANT. 

Criminal Procedure Code (Act V of 1898), s. 489— 
Enhancement of punishment—Inadequacy of sentence 
—-Duty of High Couri—Offences by or against public 
servants —Punishment—A dequacy—-Test, 

The duty of the High Court, when a case comes up 
for enhancement of sentence, is to sce whether therc 
is matter on the record of case showing that the 

sentence passed is clearly inadequate to the offence. 
[p. 472, col. 1.) 


Queen v. Hurnath Singh, 20 W, R, 22 Or., follow- 
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The punishment in the case of offences by or relat- - 


ing to the public servants and particularly those of 
obtaining or giving bribes by or to the public 
servants ought to be deterrent as their object is to 
check repetition of the offences not only by the actual 
culprits but also by the other public servants. [p. 474, 
col. 2. . : Sap 

A TOR punishmént of a mere fine for such 
cflences can hardly act as a corrective or deter others 
from committing similar offences. [p. 474, col. 2; p. 475, 
col. 1.) - z 

Criminal revision against the decision of 
the Magistrate, First Class, Ellichpur, with 
powers under s. 30, Or. P. O., in Criminal 
Case No. 84 of 1923, dated the 24th March 


1924. 


- Mr. P. Lobo, Standing Counsel, for the 


-Applicant. 
Mr. R. R. Jaywant, for the Non-Applicant. 


ORDER.—This isa report by the Dis- 
trict Magistrate, Amraoti, under s., 438 of 
the Or. P. C., regarding the inadequacy or 
leniency of the sentence ofa fine of Rs. 600 
imposed on the accused Mahadeo Ganesh 
Mulberkar Parbhu, who was a Sub-Regis- 
trar stationed at Ellichpur, for having re- 
ceived an illegal gratification of Rs. 15 on 
15th August 1923 from one Motiram (P. W. 
No. 3) in connection with the registration 
of a sale-deed marked Ex. P-13, in 
respect whereof he has been convicted 
under s. 161 of the Indian Penal Code by 
Mr. H. A. R. Dewey, Extra Assistant Com- 
‘missioner and Magistrate, First Class, spe- 
cially empowered unders. 380 of the Cr. P. ©. 
In the District Magistrate's opinion “the 
sentence of a mere fine is so inadequate 
in the circumstances of the case, that he 
considers thatit has caused miscarriage 
of justice: ?-H¢s therefore, requests that 
-this Court ‘may in the exercise of its 
powers under s. 484 of the Cr. P. C., en- 
hance the fine and pass substantive sen- 
tence of imprisonment of at least 6 months 
against the accused. This reference is 
dated the Ist April 1924, while the Magis- 
trate’s judgment is dated the 24th March 
1924. ; 


On receipt of this report I fixed the case 
for hearing both parties and fixed 19th 
May 1924 as the date of hearing. In the 
meantime on 15th April 1924 the accused 
preferred an appealto the Court of Ses- 
sions: Judge, Amraoti, against the convic- 
tion-and sentence passed against him, 
‘As the appeal was not heard and decided 
by the Sessions Judge on the 1th May 
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1924, I passed an order that the reference 
must stand over until the appeal was 
decided by the Sessions Judge. The Ses- 
sions Judge in his well considered and 
elaborate judgment delivered on 18th June 
1924 upheld the conviction, but as regards 
the sentence he left it without comment as 
it was the subject of a reference to this 
Court. After the record was received in 


. this Court the case was fixed for hearing . 


arguments and notice was issued to the 
accused as required by s. 439, sub-s. (2) of 
the Cr. P.C., in order to give him an 
opportunity of being heard with a view to 
show cause why the sentence should not 
be enhanced, 


The arguments for both the sides took 
3 hearings to finish as under the provi- 
sions of the new sub-s. (6) added to s. 439 
by the Cr. P. C., Amendment Act No. XVIII 
of 1923, the accused was entitled, in show- 
ing cause, also to ‘show cause against his 
conviction. In cases which came up before 
the High Court for enhancement of sentence 
it had been the practice to accept the con- 
viction as conclusive and to consider the 
question of enhancement of sentence on 
that basis: see Emperor v. Chinto Bhairava. 
(1). But since the introduction of sub-s. (6) 
in s. 439 this is now no longer possible. 
The amendment is intended to give the 
person who has been brought to the Bar of 
the High Court to answer why sentence 
passed upon him should not be enhanced, 
the right of showing by argumenta fortiort 
not only that the sentence should not he 
enhanced but that.the whole conviction is 
wrong and should “be set aside. This 
amendment thus enables the High Court not 
only to refuse an enhancement of sentence 
but also to set aside the conviction if it 
thinks that both the sentence and the 
conviction are equally unjustifiable. The 
object of this amendment has-been thus 
explained by Mr. Ranga Chariar who 
moved it in the Legislative Assembly “* * 
if the man is able to satisfy the revising 
authority, if the man is entitled to ac- 
quittal, it is only right that the High Court 
should do so.” i 


The accused-also formally applied and 
prayed for the conviction being set aside. 
His Pleader took me through the whole 
evidence on record, with a view to bring 


(1) 32 B. 162;10 Bom, L. R. 93; 7 Or. L, J. 119, 
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to my notice every possible circumstance 
which, in addition to throwing doubt on, 
and exposing the alleged falsity of, the 
„story told by the prosecution witnesses, 
might in his opinion tend to establish the 
innocence of the accused. - Every facility 
was also given to bring out any facts which 
might establish the truth of the explana- 


tion given in the Courts below, to account. 


for the accused’s possession of Rs. 34-3-6 


whereas according to his day's receipts upto . 


the time of the search he should have had 
with him Rs. 18-3-6 only; although, I know 
that the said explanation had been rejected 
by the Trying Magistrate as also hy the 
Sessions Judge as wholly untrue and un- 
proved. I have taken exhaustive notes of 
the elaborate argumentsadvanced at the Bar.. 

After having given the whole case my 
prolonged and anxious consideration, I 
have no hesitation to say that I am quite 
in agreement with the conclusions of the 
' Sessions Judge; I am thoroughly convinced 
that there is no escape from the fact that 
the accused did accept or obtain from 
Motiram gratification other than legal re- 
muneration as a motive or reward for 
doing the official act of registering his 
document Ex. P-13, in the exercise of 
his official functions as a Sub-Registrar 
of Ellichpur, As the case has been very 
exhaustively dealt with by the Magistrate 
as also by the Sessions Judge, I do not 
see any necessity to discuss the evidence 
here as it fully supports the only conclusion 


possible and arrived at by them as to the- 


guilt of the accused. The additional receipt 
of Re. 1 from Jaisingh (P. W. No.7) for 
Ex. P-8 makes the receipt of a bribe 
of -Rs. 15 from Motiram all the more prob- 
able, whereas the explanation given by the 
accused that the excess amount 
account of Exs. P-9 and P-10 is highly 
improbable and I have not the slightest 
hesitation in holding that itis untrue. The 
story that Exs. “P-9 and P-10 were 
_ seized at his instance, as evidence relevant 
to his defence, stands contradicted by the 
statement on oath of the Tahsildar (P. W. 
No. 6) who was on ‘the spot at the time of 
the search. It appears to me that the 
suddenness of the search had sucha damag- 
ing effect on him as to strike terror in his 
heart, and the whole scene, when he was 
caught red-handed, bad .so much over- 
powered or paralysed his reason as to non- 
“plus him at once, and he as it were, be- 
came a creature who was struck dumb at 
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„the unexpected exposure of his guilt. He 


could not have under such circumstances 
suggested the seizure of Exs. P-9 and 
P-10 as relevant to his own case and not 
to that of the prosecution. I am not, 
therefore, prepared to put any faith on the 
explanation given by him. This falsity 
of the explanation has been sufficiently 
laid bare in the Courts below and I do not 
want to expose it still further. 

A very vehement attack was made on the 
evidence of Nathusa (P. W. No. 3) and his 
debtors and lessees Motiram (P. W. No. 3), 
Narayan (P. W. No. 5) and Jaisingh 
(P. W. No. 7) and no-effort, argument or 
criticism was spared to suggest, with ihe 
help of Ex. D-2 andother facts brought 
out in cross-examination, that it is the 
over-strictness of the accused, in the dis- 
charge of his official duty asa Sub-Regis- 
trar, which had pinched Nathusa that led 
him to engineer this prosecution against 
him. In short, this prosecution, according 
to the accused, is his unmerited reward 
for the zealous discharge of his official duty 
as a Sub-Registrar, or for enforcing strict 
compliance with the letter of the Registra- 
tion Law or Rules framed thereunder, on 
the part of persons appearing before him 
to get their documents registered. The 
prosecution is thus attempted to be charac- 
terised` as false and got up to entrap an 
innocent official only to satisfy the malice 
and grudge ofa private individual who is 
described as carrying or exercising, though 
improperly, a very overpowering influence 
in alocality where the accused was un- 
fortunately posted and had to discharge 
his official duties as a Sub-Registrar. I am 
not prepared to hold that the accused is a 
virtuous or a saintly being, as he is re- 
presented to be, or ona who has very 
much against his own will and pleasure, 


been made a victim to temptations, offered . 


or forced on him as it were, asis sought 
to be made out. As a matter of fact, the 
occurrence which actually took place on 
15th August 1923 cannot admit of any such 
construction. A 

The Trying Magistrate has very succinct- 
ly dealt with the question of how, at one 
stage, he bona fide entertained this very 
idea, and viewed the whole thing with 
suspicion; but when truth had shone out 
in its true colours, he had to dispel all 
that suspicion from his mind and come to 
the only conclusion which was possible, 
that the accused was guilty of demanding 


A 
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and accepting gratification other than legal 
remuneration, from Motiram, asa motive or 
reward for the doing of his official act of 

registering the. document Ex.: “P-13, as 
he admits it in the latter part of his judg- 
ment, 

Much. is made of the whole thing being 
a trap designedly laid to force the bribe 
as-it were, on him, with a view to give 
an ordinary incident of an advance pay- 
ment of registration fees for Exs. P-9 
and P-10 the colour of bribe. I fully 

-understand that this circumstance would 
- have carried much -force had it been estab- 
lished that these additional payments 
came from the pockets of the persons in- 
terested in the instruments Exs. P-9 
and P-10, and not from the pockets of 
Motiram and Jaisingh. Had the currency 


notes of Rs. 15 not borne the identification: 


marks, the accused would certainly not have 

failed to procure evidence to prove it and 
thus to throw suspicion or doubt on the 
whole prosecution evidence. Allefforts in 
that direction would, however, have been 
futile; they might perhaps have exposed 
his guilt all the more. On the whole, 
therefore, I see absolutely no ground for 
differing from the view taken by the Ses- 
sions Judge as regards the guilt of the 
‘accused. J, therefore, uphold the convic- 
tion of the accused under s. 161 of the 
Indian Penal Code, as one amply justified 
by the evidence on record and the probabi- 
.lities of the case, 

The next question is whether the sen- 
tence is adequate or inadequate. In this 
connection it should he stated that the duty 
of the High Court when a case comes up 
for enhancement of sentence is to see whe- 


ther there is matter on the record of the 


case showing that the sentence passed is 
clearly inadequate to’ the offence: see 
* Queen v. Hurnath Singh (2). Bearing this 
principle in mind, what I have to see is 
whether the Trying Magistrate, while taking 
into consideration the age, length of ser- 
vice of- the accused and some other factors 
referred to by kim in his judgment, as 
mitigating circumstances, las committed 
any error of law in passing the sentence 
of merely a ‘fine of Rs. 600, against the 
accused, and whether looking to the gravity 
of the offence and the difficulty of detect- 
ing it, and also the far reaching effect 
which the fact that a public servant taking 
a bribe publicly and in open office, has 
(2) 20 W. R. 22 Cr.- - 
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. escaped with a mere fine (which is a cer-: 


.confirmed by the High Court, 


tain multiple of the bribe) would have on- 
the morals of public servants in general, 
he should not have passed a more severe 
and deterrent sentence—a sentence of im- 
prisonment—either in addition to or lieu of, 
the one of fine only. : 
The only cases I have been able to find . 
amongst the reported rulings regarding the 
offence of bribery or of an “attempt to take 
or give a bribe to a public -servant in 


“which only a fine was inflicted were the 


following two casés:— - 

Queen v. Bawool Chunder. Biswas (3) and 
Imperatrix v. Appajt (4). 

The-case of Queen v. Bawool Chunder 
Biswas (3) was one where the ‘accused a 
relative of a prosecutor in a case of nose- 
cutting, unsuccessfully offered a bribe of ° 
Rs. 1,000 to a Juryman, rather to the fore- 
man of the Jury, through the latter's 
brother.: A fine of Rs; 1,000 was imposed, 
and the conviction and the sentence were - 
in due 
course. ‘The case of Imperatrix v. Appajt- 
(4) had peculiar.extenuating circumstances 
of its own. There, the mahars of a cer- 
tain village having been suspended from 
their office for some months, a meeting of 
the villagers was held at the house of the. 
Patel at which the Patel was present, to. 
consider the question of their restoration to 
office, and an agreement was there come 
to that they should be restored on their 
paying a sum of Rs. 300 towards the re- 
pairs of ‘the village temple. It was held 
that the Patel being the public servant 
had committed an offence: under s. 161 of 
the Indian Penal Code. The High Court, 
upon a revision by the accused, reduced 
the punishment of 4 months’ imprisonment 
and afine of Rs. 50 or in default of pay- 
ment further imprisonment for one month, 
to one of fine of Rs. 10 only and observed as 
follows at page 522.* 

“While upholding the conviction, we are — 
of opinion that the publicity of the bargain 
should weigh in reducing the punishment. 
The facts as found by the learned Judge, 
with whom we concur, appear to show the 
absence of corrupt or oppressive motive; 
and the Patels conduct may be explained 
by referring it to a wish to end quarrels 
and promote a public object. We have 
already admitted him to bail, ang we now 

(3) 1 W, R. 36 Cr. 

(4) 21 B. 517; 11 Ind. Dec. (x. s.) 316. 

*Page of 21 BE d.] 
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reduce’ 
Rs. 10-only.’ 

None of these cases helps the accused 
in the present case, in which there are no 
extenuating circumstances, of any kind. 
There are a few other cases but the nature 
of. the sentence passed could not be clearly 
made: out from them. Hence I have omit- 
ted them. 


In the following rulings I find that sen- 


tences of imprisonment were passed and 
confirmed either wholly or with some 
modification, in bribery, cases against 
public servants ;— 

Government v.. Mahomed Hassein (5), 
Queen v. Mudsooddeen (6), Empress v. Kampta 
Prasad (7), Empress v. Baldeo Sahai (8) 
and Ratan Moni Dey v. Emperor (9). >`. 

The first case was the case of a constable 
and chowkidar and. some others who 
knocked at the door, entered and appre- 
hended certain Banias who were either 
writing their accounts or gambling in the 
house of one of the number, bound them 
with cords and subsequently promised 
them that they would be released on pay- 
ing Rs. 15 which was accordingly done. 
The Joint Magistrate convicted the Con- 
stable for, taking the bribe under s. 161 
of the Penal Code and the three other 
prisoners of abetting that offence. The 
Sessions Judge reported the case to High 
Court suggesting that the conviction was 
erroneous and that the prisoners should 
have been convicted of house trespass and 
extortion. Norman and Campbell, JJ., 
observed at page 50*:— 

“We are by no means sure that the 
prisoners might not have been convicted 
of robbery under s. 390, but as it is clear 
that the offence under s. 161 has been 
committed, we see no reason to interfere 
with the conviction, although we regret that 
the sentence, which is only 6 months’ im- 
prisonment, was not more severe.” h 

This case has a bearing which is helpful 
toa great extent in determining the quan- 
tum of punishment to be awarded in a 
case like the present. f 

The second is the case of a patwari 
taking grain as a consideration for showing 
favour to the giver in the discharge of his 

(5) 5 W. R. 49 Cr. í 

(6) 2 N. W. PH. C. R. 14 
; (7) 1 A. 530; 2 Ind. Jur. 


66. 
"(8) 2 A. 253; t Ind. Dee. (x. s.) 717. 
.(9) 32 O. 292: 9 C. W. N 547: 2 Cr. L, J. 204. 
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function as patwari who was j 
ton as 7 conyict 
by the Tiying Magistrate under 8, 185 < 


` the Indian Penal Code, and sentenced to 


two years simple imprisonment and 
of Rs. 200. The conviction and pn 
were upheld by the Commissioner on 
appeal. Upon the prisoner's petition for 
revision the conviction under s. 165 was 
annulled by the High Court, but he was 
convicted under s. 161 of the Indian 
Penal Code and sentenced to 6 months’ 
rigorous imprisonment and a fine of Rs, 50 
after taking into consideration by way of 
mitigation of the sentence passed (by the 
Magistrate), the circumstance that it was 
possible that the other patwaris take 
grain in similar way and that the prisoner's 
predecessor did so. But at the same time 
it was observed that this was no excuse 
for the patwart's offence, although it ma 
be regarded as some plea for mitigation 
ce the sence passed’ which was ‘severe ' 
ow much grain was recei i i 
E a from the aa PERIE 
‘he third case was of a Poli z 
attached tothe Court of a ce 
reading case-diaries. After the close of the 
case he went out of the, Court room and 
asked, the successful prosecutor, to wh 
the Court had awarded a sum of Rs. 3 ie 
proceeds. of a theft—for a reward and re. 
ceived from him Re. 1 as his dusturi or a 
customary payment, like the pot-fee of the 
accused. in the present case, he Magi 
trate convicted the accused under s T61, 
Indian Penal Code, but the Sessions Judge 
set aside his conviction under that BA 
and convicting him under s, 29 of ‘Act V 
of 1861 sentenced him to imprisonment for 
one month. The case was reported to the 
High Court, and Stuart, ©, J., and Spankie 
J., altered the conviction to one under s 
165 ofthe Indian Penal Code, and sentence- 
ed the accused to four months’ simple 
imprisonment and a fine of Re. 1 EUA 
default of payment to suffer one month's 
additional imprisonment. lt was observed 
thats. 161 had no application to the facts 
of that, case as there was no evidence that 
the money was promised and given as 
reward for the accused's performance of his 
duty in Court. The motive or reward 
essential under s. 161 was thus found want- 
ing in that case. The dusturi which was 
nearly one-third of the sum recovered b 
the prosecutor was in the opinion of sare 
C. J., “too considerable” as he thought 
that in the case before him, thal “eustom- 
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ary payment” should not have exceeded 
two-annas, “if it was proper for Kampta, 
the Policeman, to accept anything of the 
kind” and that it was ‘not proper.’ In the 
case before me the pot-fec. asit is called, 


is almost equal to the registration fee- 


which was payable by Motiram, and its 
levy was unjustifiable, though it may have 
been the customary or invariable. practice 
of the accused to demand it. 

The fourth case was of aclerk employed 
in the Pension Pay Department of the 
Office of the Accountant General, who 
attempted to obtain an illegal gratification 
from one Abbas Ali in whose favour per- 
manent payable order was already directed 
to be issued after certain objections raised 
by the Deputy Accountant General had 
been considered by the Local Government 
and overruled, and when no further ob- 
jections to its payment would have been 
entertained. The accused was fully aware 
of this, and still represented to Abbas Ali 
that an anonymous petition had been re- 
ceived, in spite of the fact that the Account- 
ant General had already refused to take 
any notice of it. The accused promised to 
do some kar-rawai in the interest of Abbas 
Ali and thus get over the difficulties which 
he falsely asserted there were in the way 
of his getting the full pension although, 
as a matter of fact, it had already been 
sanctioned. The Trying Magistrate con- 
victed the accused under s. 161 of the 

- Indian Penal Code and sentenced him. The 
exact amount of punishment cannot, how- 
ever, be ascertained from the report of the 
ease. The Sessions Judge acquitted him 
holding that the acts were not acts com- 
mitted towards the commission of the 
offence of attempting to obtain an illegal 
gratification, but were acts preparatory 

- towards the commission of such offence. 
Upon an appeal by the Crown, Spankie 
and Pearson, JJ , set aside the acquittal and 
held that there was no doubt of the accused's 
guilt and although they fully accepted the 
Trial Magistrafe’s judgment they observed 
that ‘the sentence passed was too lenient’ 
and increased the amount of punishment 
by a fine of Rs. 200 or in default of payment 
_a further imprisonment for 6 months, It 
“appears that in this case also the defence 
of the aczused was that he was the victim 
of a conspiracy on the part of the office 
hands organized by the head of his office, 
put he had failed to make out that defence, 
and:so far as Abbas Ali was concerned there 
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was proof on record that he did not wish 
that there should be any criminal charge 
and had expressed his wish to the Deputy 
Commissioner, Lucknow, that no notice 
should be taken of his complaint, and that 
if he could get his pension order made out 
he was quite content. 

The fifth case is one of a demand of 
dusturi by a Civil Court peon from a plaint- 
iff ina civil suit, as a motive or reward 
for serving the summons on his witnesses 
without an identifier. It was held that this 
amounted to an attempt to obtain an illegal 
gratification within s. 161 of the Penal 
Code. In this case the accused was sen- | 
tenced to six months’ rigorous imprison- 
ment by the Trial Magistrate and the sen- 
tence was confirmed by the Sessions Judge. 
On a petition of revision Geidt and 
Mookerjee, JJ..on being asked to modify 
the sentence observed “in the circumstances 
of the case itis not too severe.” The dus- 
turi demanded was probably four-annas, 

In all these five cases even though the 
facts held proved showed that either the 
amount of the bribe was very small or 
there were mere attempts at obtaining a 
bribe, or some valuaole thing, without con- 
sideration, by a public servant as a motive 
or reward for the doing of dn official act, or 
in connection with the performance of his 
official function as a public servant, and in 
every one of them, the form which the 
punishment .awarded took was one of im- 
prisonment either rigorous or simple, and 
wherever the sentence of imprisonment was 
considered inadequate or lenient, a fine was 
imposed in addition. . 

Making every allowance for the old age 
and length of service of the accused and 
also taking into consideration the other 
circumstances adverted to by the Magistrate 
in his judgment as operating to deprive 
him by reason of this conviction, of the 
benefits of pension, ete., which he would 
have otherwise got as rewards for meritori- 
ous services, I think,the Magistrate failed 
in his duty to the society as also to the 
cause of public service- by letting this ac- 
cused offon a mere fine. Isay on principle 
that punishments in the case of offences by 
or relating to the public servants, and parti- 
cularly those of obtaining or giving bribes 
by or to the public servants, ought to be 
deterrent as their object is to check repeti- 
tion of the offences not only by the actual . 
culprits, but also by the other public ser- 
vants. A lenient punishment of a mere 
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fine can hardly act as a corrective, or deter 
men from committing similar offences. 
Under these circumstances I think I must 
` enhance the sentence passed in this case by 
the Trying Magistrate by adding thereto a 
sentence of imprisonment for 4 months. 
Taking into consideration the old age of 
the accused and the consequent weak state 
of his health, I think, I should not make 
it a rigorous one. Itis, therefore, ordered 
that the sentence be and it hereby is modi- 


fied accordingly so as to provide for the. 


simple imprisonment of the- accused for a 
period of 4 months from the day of his 
re-arrest or surrender in pursuance of this 
order, The accused is directed to surrender 
himself at once to the District Magistrate, 
Amraoti, for undergoing the aforesaid sen- 
tence ofimprisonment. Let this modifica- 
tion of the sentence be at once notified to 
the District Magistrate, Amraoti, for im- 
mediate compliance. 


G. R. D. Sentence enhanced. 


RANGOON HIGH COURT. 
CRIMINAL APPEAL No. 950 or 1924. 
December 12, 1924. 
Present:—Mr. Justice Young. 

MA HTWAY— APPELLANT 

versus h 
EMPEROR——RESPONLENT, 
Criminal Procedure Code (Act V of 1898), s 108— 
Burma Excise ‘Act (V of 1917), s. 60—-Search of 


premises—Witnesses not belonging to immediatz vicin- _ 


ity--Search, legality of.” : 

The provision contained in s. 103 of the Cr. P. C., 
that the witnesses to a search should be inhabitants 
of the locality is intended to operate in favour of the 
accused, and, in a densely populated town like 
Rangoon, means persons in the immediate vicinity 
and not persons who live a couple of miles away and 
are friends of the officer making the search. [p. 475, 
col. 2. 

ithe house of the accused was raided by the 
Inspector and Sub-Inspector of Excise along with 
certain other persons and accused’ was alleged to 
have been found in possession of opium. The Inspec- 
tor of Excise was not called as a witness and it 
transpired that the two respectable inhabitants of the 
locality who had been called in to witness the search 
lived a couple of miles away from the house of the 
accused and were friends of the Sub-Inspector : 

Held, that the search contravened the provisions 

. of s. 103 of the Cr. P. C., and that.for these reasons 
and also because the Inspector of Excise was not 
called as a witness, the conviction of the accused for 
illegal possession of opium could not be maintained. 

` Jp. 475, col. 2.) - 
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Criminal appeal against an order of the 
Second Additional Magistrate, Rangoon, 
in Criminal Reg. No. 1416 of 1924. 

Mr Vakharia, for the Appellant. 

ORDER. -This isan appeal against a 
conviction for being found in possession 
of opium. -The defence is that it was 
planted. The story is that Mr. Lynam, In- 
spector of Excise, Maung Thein Maung, Sub- 
Inspector of Excise, accompanied by an 
excise peon and two respectable ihhabit- 
ants of the locality, Maung Pwa and 
Maung Sein, raided the house in question 
and found its owner in the possession of 
opium, which she took from her. bodice 
jacket and tried to throw down the latrine. 
Mr. Lynam was never called and the usual 
presumption must be drawn from the 
omission to call him. Besides this, one 
of the witnesses lived two miles away and 


_ admitted to being a friend of Sub-Inspector 


of Excise, Maung Thein Maung, the other 
lived a mile away. The provision that the 
witnesses of the search should be inhabit- 
ants of the locality is intended to operate 
in favour of the accused and in a densely 
populated town like Rangoon means per- 
sons in the immediate vicinity certainly 
not persons who live a couple of miles 
away and are friends of the officer making 
the search. In my opinion the search 
contravened tlie provisions of s. 103, Cr. 


. P. ©, and for this reason and also because 


Inspector Lynam was never called, I reverse 
the conviction and order the fine to be 
refunded.. 


Z. K. Conviction reversed. 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 248 or 1924. 
August 19, 1924. 
Present:—Justite Sir Hugh Walmsley Kr., 
and Mr. Justice Mukerji. 
ANIRUDDHA MANA AND'OTHERS— 
APPELLANTS 
versus 

: EMPEROR—ResPonDeEnr, 

Penal Code (Act XLV of 1860), ss. 34, 149, 804— 
S. 34, applicability of—Section, whether applicable to 
offence under s. 80, (11). 

Section 340f the Penal Code refers to cases in 
which several persons both do an act and intend to do 
that act; ib does not refer to cases where several per- 
sons intend to do an act and someone or more of 
them do an entirely different act. In the latter class 
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of cases.s. 149 of the Code may be applicable but s. 34 
is not. [p. 477, col. 1 

Section 34 of the Penal Code, which is based on 
common intention, cannot possibly be used with the 
second part of s. 304 of the Code which expressly 
excludes intention. |p. 477, col. 2.] 


“Mr. Camell and Babu Phanindra Nath 


Das, for the Appellants. 
Babu Asita Ranjan Ghose, for the Crown: 


J UDGMEN T. ; 
Walmsley, J.—T'he appellants are four 
brothers Anirudha Mana, Madhab Mana, 
Gopal Mana and Gobinda Mana. They were 


- all found guilty under s. 147 and under 


T 


s. 304 (second part) read with s. 34; Indian 
Penal Code and each of them was sentenced 
to undergo two years’ rigorous imprison- 
ment-on the first count and ten years’ 
rigorous imprisonment on the second count, 
the sentences to run concurrently. 

The story told for the prosecution was 
this. On November 28th the complainant 
Baikanta went to cut paddy grown by him 
où a plot of land which his father had 
bought many years previously from the 
aunt of the appellants. He had with him 
ten labourers, The appellants and others 
interfered and when he persisted’ in cut- 
ting the paddy, they assaulted him and the 
labourers. The result of the assault was 
that three of the labourers Jitu Das, Kailash 
Pradhan and Naba Jana received injuries 
which proved fatal. 

The charges framed against the accused 
by the Committing Magistrate were under 
s. 147 and s. 304, Indian. Penal Code. The 


. common object in the former was said to 


be that “of causing hurt to Baikunta Panda 
and hismen.” In the latter the names of 
the three dead men were inserted in one 
charge 

The Jearned Judge amended the charge 
under s. 304 by inserting the words “ in 
furtherance of your common intention, 
namely, to prevent Baikunta Panda from 
cutting paddy from his land and thereby” 
before the words “ committed culpable homi- 
cide,” and ky adding s. 34 to s, 304, Indian 
Penal Code. 

He also drew up three separate charges 
of culpable homicide, in regard to Jitoo 
Das against Aniruddha, Gopal and Madhab, 
in regard to Kailash Pradhan against Go- 


$ binda and Madhab, in regard to’ ‘Naba Jana 


against Gopal and Madhab. In edch of 


‘these charges he referred to s. 34, Indian 
` Penal Code and in formulating the charge 


he used these words “in fur therance of the 
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common intention of you all, to wit, to pre- 
vent Baikanta Panda to cut the paddy grown 
by him in the disputed plot.” 

Objection is taken on behalf of the appel- 
lants to these charges, and also to the learn- 
ed Judge's direction in regard to the 
meaning of s. 34, Indian Penal Code, 

In my opinion the charges are thoroughly 
bad. On the allegations it was right that 
there should be a charge of rioting, al- 
though I- think that the common object: 
was wrongly- stated. The cause of the fray 
was the claim to the land, and the charge 
under s. 147, Indian Penal Code, should have 
dealt with that, This, however, is not the 
subject of the objection, and I merely men- 
tion itin passing. 


After the charge of rioting there “hodi 
have been charges in regard to the fatal 
injuries caused to each man, with reference 
to s. 149, Indian Penal Code, that is to say, 
there should have been charges under s. 302 
and s. 304 and s. 325, Indian Penal Code. 
read with s. 149 in regard to the injuries 
caused to Jitu Das another set of charges 
on the same lines in regard to the injuries 
caused to Kailash Pradhan, and a third set 
in regard to the injuries caused to Naba 
Jana, 

Then there should have been charges 
against individuals in regard to individual 
acts, that is charges of causing death, caus- 


“ing grievous hurt, or simple hurt, as the 


case may be. These charges would have’ 
enabled the Judge to advise the Jury as to 

the result of finding that possession was not - 
with Baikanta, or of finding that. the parti- 
cular acts of violence lay outside the common 
object of the unlawful assembly, 


Instead, however, of framing the charges .. 


in this well recognised form, and of using 
the section which is obviously applicable, 
the learned Judge had recourse to a section 
which I think can hardly have been applic- 
able on any view of the facts. More than 
this in making use of it he employs langu- 
age which from the outset indicates a failure 
to understand its true purport, for the com- 
mon intention which he mentioned in the 
amended charge andthe new charge was 
“to prevent Baikanta from cutting paddy 
on his land.” The learned Judge has thus 
treated s. 34 as almost identical with s. 149, 
forgetting that s. 34 refers to “a criminal 
act done by several persons in further- 
ance of the common intention of all” while 
s. 149 alludes to an offence committed by 
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any member of an unlawful assembly in pro- 
secution of its common object. 

Turning from the charges to the learned 
Judge's summing up, I think his directions 
in regard to the effect of s. 34 are at least- 
‘defective. After reading and explaining the 
section he said: “ This section is framed to 
meet a case in which it is difficult to dis- 
tinguish between'the acts of the individual 
‘members of a party, or to prove exactly 
what part was taken by each of them.” 
This is not very satisfactory, but perhaps . 
the explanation which is not reproduced was 
better. Nextin stating the points for deci- 
sion he asked the Jury to decide whether’ 
in furtherance of their common intention~ 
to prevent Baikanta from cutting the paddy 
the accused caused death.. He ought to 
‘have. asked the Jury whether ‘the injuries 
to Jitu, Kailash and Naba were criminal ` 
acts done by several persons in furtherance 
of the common intention of all. Later he 
asked the Jury to consider whether the acts 
were done in furtherance of the common 
intention to prevent Baikanta from cutting 
the paddy. Those are words which would 
have done fairly well for a charge under 
s. 149, Indian Penal Code, but they are in- 
accurate as applied to s. 34, Indian Penal 
Code for the latter section refers to cases in 
which several persons both do an act and 
intend to do that’act: it does not refer to 
cases like the present where several persons 

- intend to do one act such as preventing the 


cutting of paddy, and some one or more of . 


them do an entirely different act. 

The verdict of the Jury was that each of 
the accused was guilty under s, 304 read 
with s. 34 but they did not say whether 
their verdict was in regard to the collec- - 
‘tive charge, or one or more of the specific 
charges. as 


These remarks may seem to lay undue - 


stress on mere technicality, so I wish to say 
why I think the faults I have mentioned 
were prejudicial to theaccused. The reason 
is this. There is no finding that each of 
the accused himself inflicted fatal injuries, 
or which of them did so: one of them at 
least has been found guilty of causing death 
constructively, although the Jury was not 
asked to’ determine whether the azt, which- 
ever it was, was done by several persons, 
and although they have been told wrcngly 
‘about the. common intention. „I feel no 
doubt that in this respect. there has been 
prejudice, ii - 
There is yet another objection to the 
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charges and the verdict. Itis that s. 34 
which is based on a common intention 
cannot possibly be used with the second 
part of s, 304 which expressly excludes 
intention. Personally I do not think that 
it could be used with the first part either 
except possibly in very rare cases. How- 
ever the point is that the Jury have found 
the accused guilty of committing culpable 
homicide by doing an act with the know- 
ledge that they were likely to cause death 
but without any such intention, in further- 
ance of a common intention. It is the 
badly framed charges and the defective 
summing up that have led the Jury to this 
illogical verdict. 

These are defects which vitiate the trial 
and there is no alternative but to order a 


As the learned Judge's summing 
been read and criticised I should eee 
point out that the references to ‘disturbed 
possession’ are Obscure: the existence of a 
standing crop of paddy shows that some one 
had exercised possession a few months 
earlier, and in such circumstances the ex- 
ee seems PEA aa at any rate 
without more explanatio i i 
ee. p n asto its precise 

Mukerji, J.—I agree, 

Z. K. 


Appeal allowed ; 
Re-trial ordered. 


RANGOON HIGH COURT 
CRIMINAL APPEALS. Nos. 1201, 1198 AND 
` I217 or 1924.. 
November 20, 1924. 
Present:—Mr. Justice Brown. 
NGA KIN AND orners— 


‘ APPELLANTS 


m R Versus 
AN EMPEROR— RESPONDENT. 
rimingi Procedure Code (Act V of 189, 387 — 
Penal Code (Act XLV of 1860), s. Meee 
Pa don Fail alice grant of—Commitment to Sessions 
. Where a conditional pardon is gtanted to an 
under s. 337 of the Cr. P. O. in a case undere 394 
of the Penal Ocde, and the Magistrate is satisfied 
that there isa prima facie cabe against the accused 
he is bound under the provisions of s, 337 (2) (a) of 
zt of Session 


for trial and has no jurisdiction to try thé case him- 


self, 


278 EMPEROR v. SHIVAPUTRAYA DuxDUNDAYA. ` [B6 Ï O. 1935) 


Criminal appeal from an order of thé Held, thet the order ol the lower Appellate ont 
5 NT 5 aa amounte to an acquittal of the accused o: e offence 
Sub-Divisional Magistrate, Nyaunglebin, in under s. 326 of the Penal Code and that the High 


Cr: Reg. No. 76 of 1924. Court had, thereforé, no 
; power under s. 439 of the 
JUDGMENT.—The three appellants, Code to convert a finding of acquittal into one of con- 
San Aung; Aung Kin and Maung Kin, viction. 


Bhola v. Emperor, 12 P. R. 1904 Cr.; 1 Cr. L. J. 242; 
have been convicted of robbery under the 110 P. L R. 1004, dissented from. 


Pea a en sre Pia eta . Criminal revisional application from con- 
The principal witness in the case Gin Kyaw Lr dae Sune pe Ra, les 
was an approver, to whom a conditional gaum, varied on a ; sal Dy the Sessions 
pardon has peer given pao m provisions Şud ge, Belgaum.’ PP y 

-of s. 337, of -the Cr. P he resultis ‘ i 

that if the Magistrate was satisfied that ln S.S. Patkar, Government Pleader, for 
thére was a prima facie case against the ap- ` Mr. G. S. Mulg aonkar, for the porn d. 


pellants he: was bound under the provisions | 
of s. 337(2) (a) of the Code to commit the ~ Mr. K. H. Kelkar, for the Complainant. 
case to the Court of Session for trial. He JUDGMENT.—The two accused were 


had no jurisdiction to try .thecase himself charged ‘before the First Class Magistrate 
and the convictions cannot stand. On the . With having committed an offence under 
Magistrate's finding on the facts he should 8. 326, Indian Penal Code, and on convic- 
have committed the appellants to Sessions. tion were sentenced to two years’ rigorous 
I set aside the convictions of the three imprisonment each, and in addition toa 
appellants and direct that the three appel- fine. On appeal, for reasons which are not 
lante be committed to stand their trial very apparent, the Sessions Judge altered 
before the Court of Session, Meanwhile the conviction to one of voluntarily caus- 
they will be kept under arrest as under-trial ing simple hurt to the complainant and 
. prisoners, San Aung complains in his reduced the sentence in each case to six 
memorandum of appeal that all his witnesses months" rigorous imprisonment. On the 
were not examined. The three accused 4pPlication of Government under s. 439, 
should before committment be given an Or. P. O., a rule was issued for the en- 
opportunity of filing a list of the witnesses hancement of thé sentences, and also for 
they wish to be called at the Sessions the convictions under s. 323 , Indian Penal 
Court. Code, being altered to convictions udder 
Z. K. Convictions quashed. S. 326, Indian Penal Code. We must take 

- . it that on the order of the Sessions Judge 

the accused were acquitted of the offence. 
under s. 326, so that under the SA 
given to the Court under s. 439, Or. P. C., 
we cannot convert a finding of acquittal to 
one ‘of conviction. It was argued on- the 


à BOMBAY HIGH COURT. authority of a Punjab case [Bhola v. Emperor 


L APPLIGAT 9 (1)] that “acquittal” in s. 439 means a 
AA an 1928, AES complete acquittal on all the charges fram- 


April 2, 1924. ed but we cannot agree with that view. 


Present:—Sir Norman Macleod, Kr., Chief Unless we set aside the conviction and 
Justice and Mr. Justice Shah. direct a retrial we can only enhance the 


TM PE ood sentence up to the limit which is ad- 
aac sine a missible under s, 323, Indian Penal Code. 


IRDUN = On a consideration of all the circumstances 
SAIYAPUTRAYA DU VARS of the case, and specially to the fact that 


Criminal Procedure Code (Act-V of 1898), s. 4g9— ® Very serious‘ ‘assault was committed by - 
Penal Code (Act XLV of 1860), ss. 828, 826—Convic- the accused, we think the sentences must be 
tion under s. 326—Appeal—COonviction, altered to óne enhanced toa period of one year's rigorous 

` under $. 828, effect of—Revision—High Court, power imprisonment in each case in spite of 


. of, to convert conviction into one under s. 526. 
a were convicted of an offence under s, 326 the fact that the period of imprisonment 


of thé Penal Code but on appeal the conviction was directed by the Sessions Judge has already 
altered, to one Wee 323 of. ane oe and the 

“sentence was reduce n au application for revisio. 4001 Cy: , 

_ by the Government under s. 439 of the Or, P. Q.: i D 12 P, R. 1904 Or; 1 Or, L, J, 942; 110 P. LR, 


_ the support of his children. 


(86 1.0.1985) 
expired. The period already suffered will 


be taken into account when enforcing the 


enhanced sentences. = | 
Z. K. Sentence enhanced. 


RANGOON HIGH COURT. 
CRIMINAL Revision No, 935-B or 1924. 
December 4, 1924. - 
Present:—Mr. Justice Cunliffe. 
E. A, GRAHAM— APPLICANT 

| versus 
:B. H. GRAHAM— RESPONDENT. 


Criminal Procedure Code (Act V of 1898), s. 488 > 


-Husband paying maintenance to wife and child— 
Order, whether can be made. 


An-order under s. 488 -ofthe Cr. P. ©. directing 


payment of compensation to the wife and child of the . 


accused cannot be made where it appears that he has 
not neglected or refused to maintain his wife and 

. child and has been regularly paying them an allowance 
for their maintenance. 


Criminal revision against an order of the 
Western ‘Sub-Divisional Magistrate, Ran- 
goon, in Criminal Miscellaneous Trial 
No. 97 of 1924. 

Mr. Bose, for the Applicant. 

Mr. Kyaw Htoon, for the Respondent. 


ORDER.—This is an application by. 


way of revision from a decision of the learn-, 


ed Magistrate of the Western Sub-Division, 
Rangoon, ordering the appellant E. A. 
Graham to pay a certain sum for mainten- 
ance towards his wife’s support and towards 
The learned 
Magistrate on the Ist October, 1924, ordered 
the appellant to pay to his wife a monthly 
allowance of Rs. 70 and to each 
the three children of ihe marriage he 
ordered Rs, 20 to be paid per month. On 
behalf of the husband the appeal is made 
and various points of law have been sub- 
mitted. I do not think it is necessary to 
consider any of these points, except the first, 
and the first submission which was made 


by the learned Counsel for ths appellant - 


was this. According to the undisputed 
evidence in the case the appellant never 
failed to maintain his wife and children 
since the separation had taken place and 
on consulting the: evidence which came 


before the Magistrate I find that in fact. 


Rs, 92 per month has always been paid by 
the appellant for the support.of-his wife and 
children, That being so I hold that the 


IN 


In re PUNDALIK SHANKAR GuJAR. 


of“ 


419 
decision of the learned Magistrate was 
wrong in law in that he ordered a sum of 
money to be paid under s. 488 of the Cr. P. 
C. which reads as follows :— 

“Ifany person having sufficient means 


~ néglects or refuses to maintain his wife or 


his legitimate or illegitimate child unable 
to maintain itself, the District Magistrate, a 
Presidency Magistrate, a Sub-Divisional 
Magistrate, or a Magistrate of the First 
Class, may, upon proof of such neglect or 
refusal, order such person to make a month- 
ly allowance............... 

The evidence shows that there was no 
neglect and no suchrefusal, and I, therefore, 
omitting to deal with the other submissions 
in law which were put before me, rule that 
the learned Magistrates judgment was 
wrong and I hereby set it aside. 

Z. K, Order set aside. 


BOMBAY HIGH COURT. 
CRIMINAL REVISIONAL APPLICATION No. 44 
oF 1924. 

April 2, 1924, 


` Present:-—-Sir Norman Macleod, Kr., Chief 


Justice, and Mr. Justice Shah. 
In re PUNDALIK SHANKAR GUJAR 
: — APPLICANT. 

Criminal Procedure Code (Act V of 1898), ss. 236, 
IL. (a), 408 (1)—Penal Code (Act XLV of 1860), ss. 
109, 382, 411—Charge of abetment of theft— Receiving 
stolen property, conviction for, legality of—Subse- 
quent trial for receiving stolen property, whether 
barred. 

Accused was charged with an offence under s. 282 
read with s. 109 of the Penal Code. The Court held 
that he was not guilty of the offence with which he 
was charged but was guilty of an offence under s. 41) 
of the Code. .He was not, however, convicted of the 
latter offence, as the Court imagined that it had no 
power to convict him of that offence on the charge 
as it stood. He was subsequently prosecuted for an 
offence under s. 411 of the Code: 7 

Held, (1) that having regard to the provisions of 
s. 236 of the Cr. P. C., lll. (a), the accused 
could have been charged in the previous trial with an 
offence under s. 411 of the Penal Code; [p. 480, col 1.] 

(2) that, cohsequently, the provisions of s. 403 (1) 
of the Cr. P. C. applied to the case and the accused 
could not be tried a second time en a charge under 
s. 411 of the Penal Code. [ibid.] 


Criminal revisional application against 
an order passed by the Sub-Divisional 
Magistrate, First Class, at Jalgaon, in Cri- 
minal Case No. 25 of 1923. 

Mr. K. H. Kelkar, for the Applicant. 

Mr. S. S. Patkar, Government Pleader, for 


the Crown. 


480 
JUDGMENT.—The accused was put 
. up with several other persons who were 
charged before the Sessions Judge of Khan- 
. desh with offences under ss, 382 and 457, 
Indian Penal Code. The present petitioner 
- who was accused No, 13, was charged under 
s. 382 together with s. 109, Indian Penal 
Code. The Sessions Judge said :— 

T have no hesitation in "accepting the As- 
sessors’.. opinion on this point and hold 
. with them that the offence of abetment 


of theft isnot brought home to accused - 


No, 13. I find him not guilty of that of- 
fence. | 

There remains the question whether I 
would be justified in convicting accus- 
ed No, 13 in this trial of an offence under 
s.- 411 which I am satisfied he has com- 
‘mitted. I do not think that I should, for I 
cannot hold that it is a minor offence under 
the major offence charged. The only facts 
proved against him show that he dealt in 
“the stolen - property after the offence of theft 

while he is charged with doing something 
prior to that theft.” 

The Sessions Judge unfortunately omitted 
to consider the provisions of s. 236, Cr. P. 
C., illustration (a) to which makes it clear 
_ that accused No. 13 could have been charg- 
ed with receiving stolen property at the 


trial before him. That being the case, the’ 


provisions of s.-403 (1) apply to the present 
proceedings, and it is not competent for 
the accused to be put up again on a charge 
of receiving stolen property. We make the 
Rule absolute by directing that the proceed- 
ings as against accused No. 13, the present 
petitioner, be quashed, 
Z, K. Rule made absolute. 


F 


ALLAHABAD HIGH COURT. 
CRIMINAL RereRENCE No. 558 or 1924. 
October 20, 1924. 
Present:—Mr. J ustice Mukerji, 
AZIMUDDIŅ—APPLICANT 

: VETSUS > 

‘EMPEROR—Opposirs PATRTY, 
EU. P. Excise Act (IV of 1910), ss. 64, 71— 
Ser vant appointed to watch in grove—-Sale of toddy 
. by servant after prescribed hours—Master, liability of. 
-Under s. 71 of the U. P. Excise Act, the holder of a 
license who puts his servant, however innocently, in 
- a position in which he would have an opportunity of 
contravening the law, is as -much guilty as the 

servant, if the eee commits an offence, i 


AZIMUDDIN V. EMPEROR. 


(86 I. C. 192 25) 

But where a licensee allows his servant to remain 
ina palm grove to watch the trees and the juice, and , 
the servant keeps some of the toddy for himself and | 
sells it after prescribed hours in the grove, the licensee 
cannot be convicted of an offence under s. 64 of the 
U. P. Excise Act read with s, 71 of the Act, in 
the absence of anything to show what precautions, 
if any, the licensee could have taken to prevent the 
servant from selling the toddy. 

Criminal reference made by the Sessions 
J dee, Allahabad, dated the 13th September, . 
1 

Mr. Zahur Ahmad, for the Applicant. 

JUDGMENT.—Without discussing. . 
the law.on the point at length it seems to | 
be clear that in this case there should have : 
been no conviction of Azimuddin under 
s. 64 of the Excise Act (Local Act, 1910) 
read with s. 71 ofthe same Act. 

Azimuddin's servant was found selling 
toddy after the prescribed hours, not at the 
shop of Azimuddin -but in a palm grove, 
The Jearned Sessions Judge, who has made 
the Reference, presumesfand very correct- 
ly, that the object. of the servant being 
allowed to stay in the grove was to watch 
the trees and the juice, and not fo sell 
toddy. Ifthe servant took it into his head 
to keep some toddy for himself and to sell 
it after the prescribed hours no amount of 
precaution on the part of the master could 
prevent this. The object of the enactment 
as contained in s. 71 of the Excise Act 
seems to have been this. Where, however, 
innocently, the’holder of a license puts his 
servant in a position in which he would 
have an opportunity of contravening the 
law, the master is as much guilty as the 
servant. In this particular case it has not 
been stated what were the precautions 
which the master, Azimuddin, could have 
or should have taken, in order to prevent 
his servant from selling toddy at his own 
hut. 

Accepting the “Reference made by the 
learned Sessions Judge of Allahabad, I set 
aside the conviction of Azimuddin under 
s. 64 of the Fxcise Act of 1910, and also the 
sentence. The fine, if paid, will be refund- 


` ed. Azimuddin is represented in this Court 


by learned Counsel. 


Z. K. Conviction set aside. 


* 
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MADRAS HIGH COURT. 
Szconp Crvi Appgats Nos. 1497 AND 
f ; oF 1923.. 
` October 21, 1924. 
Present:—Mr. Justice Madhavan Nair. ` 
RAJAGOPALACHARIAR—Dzrenpantr— 
ae ~. APPELLANT ` BESE 


1498 


S ’ versus - - 
THIAGARYA MUDALI—PLAINTIPE— 
É ; RESPONDENT. '. : 
Mortgage—Personal covenant to pay-—-Construction 


` of bond—Morigage ineffective-as such—Personal - cove- 

nant, enforcement of —Mortgagee holding separate monez- | 

bond—Morigage suit—Omission to refer to money claim ` 

— ffect—Civil Procédure Code (Act V of 1908), O. II,” P 
g J a 


Te a 


personally to re-pay the loan or not must depend upon 
the. construction of ‘the mortgage-bond in each 


case and the intention of the parties as evidenced by. 


the circumstances. [p.481, col. 2; p. 482, col. 1.] 
-Ghasiram v. Raja Mohan Bikram, 6 C. L. J. 639, 


relied’ on, ` 


A personal covenant to pay can be enforced even if 
it is embodied’ in a bond purporting to bo a mortgage ., 
'. > was'no -force in the plea of res judciata as 
‘it was not obligatory to have set up the 
“plaint bond in the earlier suit. 


which fails to operate ds such. [p. 482, col. 1] 

Where a.mortgage-bond contains an express and 
unqualified recital’ for payment of the debt and 
redemption: of the bond: and the trangaction is refer- 


red to as a loan, there is a personal covenant tọ, 


pay. [ibid:], ` 
ieee 


ortgagee holding a separate money-bond against | 


a mortgagor is not under-any. obligation to enforce 
the: money bond along with the mortgage, or even to 
refer to its existence in his plaint seeking to enforce 
the mortgage. [p. 482, col. 2] © ` eae 
Second appeals preferred respectively 
against the decrees of the District Court, 
Chingleput, in Appeal Suits Nos. 286 
and 287 of,1922, preferred against those 
of the Court of the District Munsif, Poona- 


malle,.in Original. Suits Nos, 545 and 672 of « 


1921 respectively. 


lant, : . ; 
Mr. M. N, Duraiswamy Iyangar, for the 
Respondent. ; f 
JUDGMENT. 
In 8, A. No. 1497 oF 1923. | 
The suit out of which this second appeal 
arises was for the enforcement of Ex. B on 


the basis. that it purported to be a hypothe- ` 


cation. bond for Rs. 300 executed .by the 
predecessor-in-intérest: of the appellant in 


favour of the respondent on-the 5th of July. 


1913. Personal ‘relief was ‘also claimed as 


usual agdinst thé: assets . of the decéased - 
mortgagor in the hands of the appellant for, 
any balance that might remain due after ` 
the sale of the hypotheca. lt would appear - 
that the respondent had a.mortgage of a 
later ..date;..29th-- March 1914 over the. 


identical hypotheca and had obtained decree 
l S PAN cts 


|. RAJAGOPALACAARIÀR v. Toiadar¥a MÜĎĐALİ. 


The question whether. a mortgagor binds himself 4 


.aS' a mortgage, he dismissed -the suit. 


Mr. C. S. Venkatachariar, - for the Apel: k 


481 
‘on.it in O. S. No, 88 of 1919 without mak- 


‘ing any réference to the earlier mortgage 
_ which .is the basis of this suit. 


Exhibit If 


is'a-copy of the plaint in that suit. The 


appellant resisted the present suit on four 


main grounds, viz., (1) that the bond sued 
on was not genuine; (2) that it was ineffec- 
tive as a mortgage for want of proper 


_ attestation; (3) that the suit was barred by 


ves judicata as the plaint mortgage had not 


_ been reserved in the earlier suit; and (4) 
- that personal relief could not be granted as 


the bond did not contain a covenant to 


ay. ` 
“The District Munsif found that the bond 
was genuine, but he held that no mortgage- 


. decree could be given as it had not been 


duly attested according to law and thus 
‘proved inefficacious as a mortgage. He 


‘declined to give any personal relief on the 
‘ground that the bond did not contain any 


covenant to pay.. He added that there 


However, 
asa result of his findings that the bond 
was. not enforceable either personally or 
In 
appeal, the learned District Judge also held 
that the bond was.bad as a mortgage, but, 


' differing from the District Munsif on the 


question -whether it contained a personal 
covenant, he was of opinion that the bond 


_contained a covenant to pay and so granted 


a decree against the assets of the deceased 
executint in the hands of the appellant. 
Apparently in the view that he took of the 
plaint bond, wiz, that it did not constitute 
a valid mortgage, he did not consider it 
necessary to examine the question whether 
the failure to reserve the claim in the 


. earlier suit operated as res judicata; at any 
rate,- he left the question untouched. 


` In second appeal two points have been 
argued on behalf of the appellant; (1) that 
the suit bond does not contain a covenant 


‘to pay and (2) that the suit is barred by 
“res judicata by reason of the respondent's 


failure to get up or reserve the claim in the 
earlier suit, O. No. 88 of 1919. As 
regards the first point, I am of opinion 
that the learned District Judge is right in 
his view as regards the personal covenant 
in. the bond. It would serve no useful 


‘purpose to examine the various cases 


-brought to my notice, in view of the fact 


that the answer to the question whether a 


mortgagor binds himself personally to re-pay 


482. 


the loan or not “must depend upon the 
construction, of the mortgage-bond in each 
case and the intention of the parties as 
evidenced _by` the circumstances ™ 
Mookerji, J., in Ghasiram, v; Raja .Mohan 
Bikram (1). The plaint-bond is said to be 
similar in terms ‘to Ex, A. `A perusal of, 


it leaves no room for doubt that it contains. 


a covenant tore-pay. Strong relidnce was’ 
placed by the appellant on a decision in 
Narotam Das v. Sheo Pargash Singh (2) but. 
in the present case there is an egpress and 
unqualified recital for payment and redenip- 
tion of the bond. The transaction is also 
referred to as a loan which implies a pro- 


mise to pay and creates a personal obliga-- 


tion. In the clause providing for recovery 
by suit it is expressly stated that the suit 
Should be against the executant. I have,’ 


therefore, no hesitation in upholding the“ 


finding of the learned District. Judge to 


MATA PRASAD V. NARAIN PRASAD. 


[86 i. 0. 1925) ` 


` subramania Iyer (4). It cannot be con- 


per` 


tended that a mortgagee holding a separate 
money-bond against a mortgagor is under, 
any obligation to enforcethe money bond 
along with the mortgage, or even to refer 
tọ its existence in his. plaint seeking to 
enforce the mortgage. The present plaint 
bond being a simple money-bond and 
nothing more, bears the same relation as’ 


the money-bond referred to above to the, 


mortgage-bond sued onin O. S. No. 88 of 


“1919 and there was no obligation to have 


‘foreign: to its true character. 


“made the remotest reference to it in the 


plaint, in that suit. The fact that the res- 


, pòndent chose to regard it asa mortgage- 


bond, cannot, in my view, alter its legal 
character or invest it with the incidents 
The learned 
Vakil for the appellant referred to the 
provision: of -O. II, r. 2 of the C. P. G. 


“but that has no application in the view 


the effect that the bond contains a personal ` 


covenant to re-pay. The law is well-settled 


that such a personal covenant could be’ 
enforced, even though it is embodied‘in a’ 
bond purporting to be a mortgage but. 'o 


which fails to operate as such. 


“As regards the second point, the contei- 
' tion of the learned Vakil for the appellant - 
is: based upon the position that, a mortgagee. 


who has two mortgages of different dates 
upon the same property, having sued upon 
the mortgage of the later date cannot after- 

wards bring a suit upon the'prior mortgage. 
unless,such right has been reserved in the 


prior litigation; but strictly speaking ‘the’ > 


‘Is capahle of enforcement. 


that I take, viz., that the plaint, bond is a 
"simple money-bond. The cause of action 


is entirely different and has no connection 
with the claim on the mortgage-bond sued 
m in O. S..No. 68 of 1919. 

In the result, I hold that the plaint bond 
contains a personal covenant to re-pay which 
The second 
appeal, therefore, fails and is dismissed 
with costs, 

‘Tw S. A. No. 1498. of 1923. 

“For reasons given in the ‘above. second 

apon, this second appeal i is also dismissed 


4 with costs. 


‘ 


question does not arise in the present’ case... 


| Both the lower Courts have found that the,’ (E 
plaint bord did ‘not constitute a valid. 


mortgage. ` This was also the appellant's 
case all along. The respondent has‘ not 


thought it fit to challenge this finding. In: 


‘the present second appeal, it is not the. 


“WNW ` Appeal dismissed. 


S. D. A a 
É a a Ind. Cas. 317; 38 M. 927; 29 M. L. J. 195 


case of.any one that the plaint bond ever ` l 


, constituted a mortgage; and, therefore, the’ 


rule of law -enunciated ` above which is 
plication whatever and no necessity arises 
to apply the principle enunciated in Dhondo:. 
Ram Chandra.Kulkarni v. Hikoji Gopal (3): 
and ncnepled in: Subramania Aiyar v. Bala- 


(1) 6 O. L. J. 639. 

(2) 10 C. 740; 11 L A. 83; 8 Ind. Jur. 275; 4 Sar. P,- 
C. J. 522; Refiquo and Jackson's P. O. No. 78; 5 Ind.” 
Dee, (w. B.) 496 (P. C.) 

(3) 27 Ind, Chs. 1005; 39 B. 138; 17. rae L. R 
144, 


NG 


OUDH JUDICIAL COMMIS- 


concerned with two mortgages has no ap-: an 4 ‘SIONER’S COURT. 


Civin Reviston No. 147 or 1924. 
ran . November 5, 1924. . 
` - Present:—-Mr. Dalal, J. C. 
MATA PRASAD—APPLICANT 
- VETSUS 
: NARAIN PRASAD-—OPPOSITE Pare 


.Deed, construction of—Balance of partnership 
- ‘account ~Promise to pay wakte zarurat, whether pro- 
note—Suit to recover amount—Small Cause Court, 
jurisdiction of. 

A document narrating that partnership accounts 


“were settled anda certain sum was found due and 


x 


[66 1-0, 1925] 
containing a promise to pay thet sum “wakte zarurat 
AS & pro-note. 


Where a ‘partnership account is sattled and tha 


document executed is merely-a pro-note for the amount 


‘found due, the document has nothing to do with the. 


partnership account and a suit for 1 recovery of that 


amount is not outside the jurisdiction Of the Court of . 


Small Causes. 


Application: for revision under s. 25, Pro- 


i vincialSmall Cause ‘Courts Act, of the deci- 


: fetched than to translate wakte zarurat as ` 


sion of the Judge Small Gause Court, Bara 
Banki, dated the 4th September 1924. 
Mr. ' Rajeswari Prasad, for the. Applicant. 
J UDGMENT.—The learned Counsel 
for the defendant-applicant has put the case 
for his client as forcibly as possible, but I 


am not prepared to agree: with the view. , 


takén by him of the document in suit. 


‘The document in, suit is treated by the 


lower Court of Small Causes as a pro-note. 
Tt narrates that partnership accounts were 
settled and Rs, 217-6-0 was found due from 


the defendant to the plaintiff and the de- 


fendant promised to pay that sum: to the 
plaintiff wakte zarurat .The learned, Coun- 
sel argued that wakte zarurat did not mean 
on demand but meant that this money was 
to be paid towards the business of the 
parties when the business required such 
payment. This construction is more far 


the time of necessity of the plaintiff, mean- 
ing when the’ plaintiff was in need of 
money and demanded it. The word ‘pro- 
note’ is also used in the document and it is 
obvious that the intention of the parties 
was that the’ ‘defendant was executing at 
the time a pro-note in favour of the plaintiff, 

The second argument was that the suit was 
outside the jurisdiction of the Court of 
Small Causes because it related to partner- 
ship account. The account, however, has 
been settled and the document i is merely a 
pro-note for the amount found due from the 
defendant. The document has nothing to 
do with partnership account. I dismiss 
this.application: 


G, H, Application dismissed. | 


. ANAPINDI SOMAYYA v, AYALA SOMAYJULA VENKATAYYA. 


. of—-Bona fide inquiry, proof 


sumptions are made to fill in gaps. 


420, 44 C. 186; 20 M. L. T. 335; 31 M. 
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MADRAS HIGH COURT. 
SECOND Civiu APPBAL No. 572 or 1922, 
October 22 1924. 

. Present: —Mr. Justice Venkatasnbha Row. 
ANAPINDI SOMAYYA — PLAINTIFR -- 
. APPELLANT 
versus 
AYYALA SOMAYAJULA VENKAT- 
AYYA AND oTHERS—Derenpants Nos. 1 
TO 5,7 AND 19—RusponpENTs 
Hindu Law—Widow—Alienation—-Necessity, proof 
of—-Representation~- 
Ancient tr ansiction—Strict proof, wirether necessary. 


. Ordinarily, recitals in deeds are evidence only as 
between parties to the conveyance. But in cases of 


.alienations hy limited owners evidenced by ancient 
-deeds which are challenged by reversioners, where 


the recitals’ are consistént ‘with probabilities, they 
may be acted upon. Full and detailed evidence, 
regarding the existence of necessity which is ordinarily’ 
required, is in such cases dispensed with and _ pre- 
Ip. 481, col. 2] 

Where an alienee in such a case seeks to justify an 
alienation on the ground of bona fide inquiry, a 
recital of necessity may be held as evidence of the fact 
of representation and detailed evidence of the enquiry 
ought not tobe insisted upon. If the circumstances 
are suchas to justify an inference that an enquiry, 
would have confirmed the truth of the representation; 
Courts will hold without rigid proof that such an 
enquiry was actually made and thatthe alienation w as 
nee [ibid.] 

Nanda Lal v. Jagat Kishore Acharyya, 26 Ind. Cas. 
L. J. 563; (1916) 
2M. W:N: 336; 4 L. W. 458; 18 Bom. L. R. S63: 14 
A. L. J. 1103; 24 C. L. J. 487; 1 P. L. W. 1; 21 0. W. N. 
225; 10 Bur. L. T. 177; 43 LA. 219 (P. C.) and 
Venkata Reddi v. Pani Séhaba of Wadhwan, 5) Ind. 
Cas. 533; 43 M 511; 38 M.-L. J. 393; 11 L. W. 451; 18 
A. L. Jd. "367; (1920) M. W: N. 315; 2 Bom. L. R. 541; 
471 A.6,2 U. P. L.R. (P. 0) 7 28 M.L. T. 457 
(P. C.), relied on. 

Second appeal against a decree of the 
District Court, ‘Godavari at Rajahmundry,’ 
in A. S. No. 343 of 1920. preferred against 
that of the Court of the Subordinate Jud ge, 
Rajahmundry, in O. 8. No, 60 of 1918. 

Messrs. G Lakshmanna and A, Satyuna- 
rayana, for the Appellant. 

Mr. K. Tamanan, for the,Respond- 


ents, 


; JUDGMENT.—The plaintiff instituted 
the suit as the reversioner to the estate 
of one Eswarappa who died in the year 1869 
or 1873 After hisdeath, his property was 
taken possession of by his widow Rajamma 
and she died in the year 1917. In 1871 she 
sold some items of property in favour of 
the first defendant's father for Rs, 250. The 
sale isnow questioned by the plaintiff on 
the ground that there was no necessity 
justifying the alienation. The vendor as 


“well as the vendee have died and the ques- 


tion had to be tried after the lapse of about, 
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half a century from the’ date ofthe sale. 


As might be expected, there is no direct, 


evidence as regards the existente of the 
necessity for’ the alienation. The deed of 
sale contains a recital that the sum of 
Rs. 250 was required for the purpose of 
discharging the debts. incurred by the 
“ deceased husband of Rajamma, The burden 
_ was upon the’ alienee to show that the sale 
was made for a necessary -purpose and the 
District Judge agreeing with the Subordi- 
nate Judge held that in the circumstances of 
the case the onus was discharged. j 
“The Judicial Committee have clearly 
laid down in Nanda Lal v. Jagat Kishore 
Acharyya (1) and in Venkata Reddi v. 
Rani Saheba of Wadhwan (2) that in 
.respect of ancient alieantions the amount 
of evidence that should reasonably be 
demanded is not the same as in the 
case of recent transactions. Full and 
detailed evidence which may otherwise-be 
- forthéoming will not, owing to the lapse of 
time, be available and in such circumstances, 
presumptions are permissible to fill in the 
details which have’ become obliterated by 


ime. : 
i for the transaction to be upheld the 
alienee may establish that the alienation 
was made in ‘circumstances of necessity. 
But heis not required to go so Tar, It is 
sufficient for him to prove that a representa- 
tion was made that such necessity existed 
and. that ‘he’acted honestly and made pro- 
per enquiry to satisfy himself of its truth. 
T shall deal first with the case when he 
seeks to make out that necessity actually 
existed. .In respect of ancient transaction 
what is the kindof proof that is required ? 
Ordinarily recitals in deeds areevidence only 
as between the parties to the conveyance. 
But their Lordships point out thatin care 
of transactions evidenced by ancient deeds, 
the recitals cannot be disregarded although 
no inflexible rule can be laid down as to 
-thée weight they are entitled to receive. 
But recitals consistent with the probability 
and circumstances of the case assume im- 
portance and may be acted on. In other 
words, ordinarily the recital 1egarding 


(1) 36 Ind. Cas. 420; 44 C. 166; 20 N. L--T. 385; 31 
ML, J. 563: (1916)2 M. W. N. 336; 4 L. W. 458; 18 
Bem, L. R. 808; 14 A. L. J. 1103; 24.0. L. J. 487; P. 
L W: 4; 210. W.N. 225; 10 Bur. L. 1.177; 431 A. 
Po 55 dad, Cas. 538; 43 M. 541; 38 M. L. J. 398; 11 
L.W. 451; 18 A. L. J. 367; (1920) M. W.. N. 315; 
29 Bom. D. R. 5ML ATLA. 6; 2U, P.L. R. (P, C) 
77; 28 M, Le TATP, C), 
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necessity in a document is not direct evi- 
dence of the existence of the necessity. 
If hearsay evidence or second-hand proof 
is altogether rejected - the recital cannot 
be reliedon at all. Hearsay is excluded | 
because it isnot given on oath or cannot 
be tested by cross-examination. and also for 
the reason that every witness must give 
his testimony under such circumstances as > 
would subject him to the penalties of false- 
hood. Although a recital in a deed is not 
direct but only second-hand evidence, still 
their Lordships of the Judicial Comimittee 
say that it should not be disregarded. This 
is an exception to the general ‘rule that 
direct evidence must be given of a fact. 
Recital in a document not of a recent date 
regarding the existence of necessity is some 
evidence ofits existence, and ifthe recital is 
consistent with the probability and circum- 
stances of the case the Courts will generally 
act'upon it. That is to say, full and 
detailed evidence which is ordinarily re- 
quired is in such cases dispensed with 
and presumptions are made to fill in gaps. 

Let me secondly take the case where the 
alienee seeks to prove that’ a representation 
was made tohim, and he made proper en- 
quiry, that he became satisfied of its truth 
and acted upon it. . The recital in the deed 
is evidence of the fact that a representa- 
tion was made to him.. He actéd upon ' 
that representation. This admits of no 
doubt. Then, regarding the enquiry. can 
full and detailed evidence be expected? In 
this respect again, Courts. do not insist 
upon -strict proof and ifthe circumstances 
are Such as to justify an inference that an 
enquiry was made, the Courts. will hold 
without, rigid proof that an enquiry was. _ 
actually made. 

Thisis. the general rule and the omission 
of full details may be made good by'pre- 
sumptions at whatever point the proof is 
wanting. It is difficult to lay down any 
hard and fast rule. A sound exercise 
of- judicial discretion, is the only safe- 
guide. ` f 

Their Lordships of the Judicial Com- 
mittee, having special regard to the facts 


‘with which they were dealing, illustrated 


the application of the rule regarding relaxa- 
tion of proof in respect of ancient aliena- 
tions in the following passage which occurs 
in their judgment in Nanda Lal v. Jagat 
Kishore Acharjayya (1). “The recital is clear 


-évidence of the representation, and, if the 
“circumstances are such as to justify a 


4 


iiaii 


of. actual enquiry has become impossible, 


the recital, coupled with such circumstanées, ie 
would be sufficient evidence to support t the 


deéd.”.. These Observations were måde only 
. by way of illustration.” I maké this remark” 


because I have found a tendency to unduly `` 
restrict’ the application of the béneéficiént.. 
rule laid down in the “judgment `of- the. 
It is forgotten that. 


Judicial Committee. 


these observatidtis, véry useful as. théy_ are; 


--were' made ‘with feference to the facts ot 


the particular ease then under -consider: 


ation and that there are other observations. 


in. the judgment which are'at least: equally 
important. 
on ‘this matter at some length on account 
of, the long argument which Mi.. Laksh- 
manna, the learned Vakil for the appellant, 
addrésséd to me on the subject. Itis; how: 
ever, sufficient to say that,"judged even: by 
the test which is laid down in. the: passage 
extracted above, thè alienee'in the present 
case’ is. fully . protected and, it has.’ beefi 
established’ that the sale is valid. ‘ 
“The leariiéd District Judge has in a very 
full and’ ‘éxhdustive judgment found that 
the circumstanéés , of | “thé, case are suchas 
to justify a reasonable belief that if an in- 
guiry had beén madé' it‘ would, have Gon: 
_ firmed’ the truth of thé representation con- 
_ tained,in thé Yécital. “Ts mention only: a A 
few facts, ‘the ‘portion of the property’ sold 
was very siall. The-cgnsideration, was iñ- 
considerablé being only, Rs. 290. ‘The lands 
were dry lands’ and ‘yielded very littlé in- 
coms,’ if they yiélded ony. at all. 
pertiès, that fell. at the partition to the 
plaintiff's’ branch of the family were sold. 


away at’ some ; time ‘présumably to pay off 
If the’ plaintiff wanted. 
to make .out' that’ thosé propérties were sold 
at” a-different: time or for a different pur-. 


the’ family” debts. 


pose; thesé beitig matters exclusivély within 
his knowledge’, lie should have given diréct’ 
proof. In the absenicé of it, 
must-be’ against him. There then is ‘the 
further fact that the -plaintiff's father ac- 
quiésced i in the-aliénation and did not seek 
to'set it aside. The learned Judge's infer- 
ence from these and other: facts is; in my 


opinion, -perfectly correct and the second ‘it is not open toa Municipal Court to question the 


appeal fails and. is dismissed with costs. 
VN Appeal dismissed. 
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reasonable belief tHab an | eniquity woiild : 
“have confirmedits truth, thén’ when proof . 


L have been tempted to dwell’, 


_ Certain act to be a public purpose. 


The pro- 


the inference, : 
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MADRAS HIGH COURT. 
Seconp Cıvıl Appears Nos. 688 To 690 oF 
i 1921 anp 854 or 1923. 

October 18, 1924. 
Present:—Mr. Justice Devadoss. 
‘VEERARAGHAVACHARIAR 

- AND OTHERS—PLAINTIFFS—- 
APPELLANTS 
versus 
Tue SECRETAKY or STATE For 
- INDIA In COUNCIL REPRESENTED 
. BY THE COLLECTOR or TANJORE— 
i | DEFENDANT — RESPONDENT. 
Land Acquisition Act (I of 1894), ss. 8 (£) 6 (8), 
whether vitra vires—Public pur ‘pose, what is—Acquisi- 
tion of land to provide house sites for poor people, 


whether publie purpose—Declaration, whether can be 
questioned by Civil Courts—Village site, what is. 


-There is nothing in the Government of India Act 
or in any other Act of Parliament which in any way 
limits the power of the Indian Legislature to frame 
laws for the acquisition of land. The Land Acquisi- 
tion Act, therefore, is not ultra vires of the Indian 


- Legislature. [p. 487, col. 2; p. 488, col, 1.] 


. The Indian Legislature has power to frame laws 
for the acquisition of private lands and has power to 
frame provisions in the Act for the purpose of carry- 
ing ,out the . object of, the enactment. One of such 
provisions is. that contained in cl. (f) of s.3 of the 
Land Acquisition Act which declares the doing of a 
Jt is not open to 
a Court to go behind the act nd say that it is not a 
public purpose. [p. 487, col. 2 

Clause (3). of s. 6 of . the Land Acquisition Act 
which enacts that a declaration that an acquisition 


“is intended for public purposes is to be conclusive of 


that fact, does not take away the right of suit of the 
person whose property is being acquired and is not, 


‘therefore, ultra vires. [p. 488, col. 1.] 


The Government is the proper authority for decid- 
ing what a public purpose.is. When Government 
declares that a certain purpose is a public purpose it 
must be presumed thatthe Government is in posses- 
sion of, facts which indute it to declare that the pur- 
pose isa public purpose. [p. 489, col. 1] 

Where the primary object is personal gain whether 
that be of a private individual or of a Company the 
public benefit resulting from the action of the person 
or- Company is too remote and the purpose cannot be 
said to be a publie purpose. [p. 488,-col. 2.] 

Itis not “possible to define what a public purpose 
is, but there can be no doubt that the provision of 
hotige sites for poor people is a public purpose for it 
benefitsya large class of people and not one or two 
individuals. [p. 489, col. Lj 


Where an ‘acquisition of land is declared by the 
Government. as being made for a purpose which the 


` Legislature has declared to be a public ‘purpose, it is 


not open to the Court to go into the question whether 
the purpose is a public purpose or not. [p. 487, col. L] 
Where the Legislature has acted within its ‘powers, 


legality of, the provisions: of-the enactment passed by 
the Legislature. If an enactment or any provisions 


thereof is ultra vires of the Legislature, it would be 


open to the Court to question the legality of the enact- 


| ment or the provision. [ibid.] 


A village ‘site ig not land reserved in & village 


’ 
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for communal purposes but land which is reserved 
for baing parcelled out as house sites and also all 
the Innis on which houses have been built. |p. 490, 


“col. 1. 
Case-law discussed. 


In S. A. Nos. 683 ro 690 oF 192]. 
Second appeals against the decrees of 
the District Court. Tanjore, in Appeal 
Suits Nos. 398, 380 and 399 of 1919, pre- 
ferred against those of the Court of 
the District Munsif, Negapatam; in Original 
Suits Nos. 389, 387 and 338.of 1918. 


In 8. A. No, 854 or 1923. 


Second appeal against the decrees of 
the Court of the Additional Subordinate’ 


Judge, East Tanjore at Mayavaram, in 
A. S. No. #6 of 1922, preferred against those 
of the Court of ‘the District Munsif, 
Shiyali, in O. S. No. 109 of 1922. . f 

Mr. .S. Muthiah Mudaliar, for the Appel- 
lant. i i = E 

' The -Government Pleader, for the Re- 
spondent. ; se en ee 

. dUDGMENT.—The first-point raised 
in this second appealis that the acquisition 
of house-sites for panchamas is not a 
public purpose and the Court can go into 
the question whether it isa public purpose 


er not, notwithstanding the notification by ' 


the Government that the acquisition was 
for a -public purpose. The second point 
raised is thats. 6, cl. 3 of the Land Ac- 
quisition Act of 1894 is ultra vires of 
Indian Legislature inasmuch as the clause 
states that the said declaration, meaning 
the declaration by the Government, shall 


be conclusive evidence that the land is.. 


needed for public purposes or fora Com- 
“pany as the case may be. It is convenient 
to consider the first two points together. 
- The argument of Mr. Muthiah Mudaliar, 
for the appellant, is that by enacting the 
provision in cl. 3 ofs. 6, that the declara- 
tion shall be conclusive evidence, that the 
land is needed for public purposes or for a 
Company, the Indian Legislature has taken 
away, the right ofsuit by the party and 
that Courts are not.precluded from ccn- 
sidering whether the purpose for which 
the lands are acquired under the Land 
‘Acquisition’ Act is a public purpose or not 


and if itis nota public purpose the mere. 


declaration by the Government thatit is 
a public purpose would not make the ac- 
quisition legal. It is “not contended on 
behalf of the respondent that the right of 
suit has been taken away by el. 3 of s. 6. 


All thats. 6, cl. (8) declares‘ is that if the | 
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‘+ evidence of the fact, 


. acquire sites in the Tanjore District. 


[86 I. O, 1925] 


Government declares that a certain’ purpose - 


. for which it. wants’ to: acquire the lands is 


a public purpose, it shall be conclusive 


The provision in, 8. 
declaration: shall be conclusive evidence is 
‘not a new provision enacted in 1894. In 


6 of cl. (3) thatthe ` 


Act XX of 1852,s, lthere is a provision ` 


similar to this, Section 1] is in these terms:— 
“ Whenever it shall appear to the Governor 
of Fort Saint George in Council, that any 


“land is needed for.a public. purpose, he 


shall make a declaration to that effectin . 


a minute of Council and such a declaration | 


shall be conclusive evidence that the pur”. 


pose for which the land..is needed is. '. 
.a public purpose.” 8 | 
““was enacted ia Act VI of 1857, s. II. “The” 


A similar provision 


Government may fake -any land on a 
simple declaration tinder the signature of 
‘a Secretary that it is required’ for public 
purposes.” This-pawer thé Legislature had 


before the Government ‘of India Act of’ 


1858 and it cannot be said that the Indian, 


r 


Legislature enacted. a provision, it had no ' 


power to enact, before the Government of 
India Act of 1858. The Government - of 
India Act conferred upon the Indian Legis- 
lature the powers which it had when the 
Government was under the East Indian 
Company. That being so, it cannot be said, 


‘that the provision ‘in ‘s. 6 cl.‘ (8) is ultra ` 


vires of the Indian. Legislature. 


Before -discussing the cases quoted on: 
either side, it is best to consider what has 


been done by the Government. The 
panchamas, the farm-labourers of the Tanjore 


District have been living on lands belong-` | 
the mirasidars or owners’ of the ` 


‘ing’ to 
lands. They had no rights to the sites. on 
which they built their houses and they 
were liable to be evicted or turned out, at 


the will and pleasure of the landlord. In l 


order to 
panchamas, the Goyernment proposed to 
acquire the sites and parcel them out to 
those, who were willing to build houses 
on the sites. With this object, the Gov- 
ernimeni appointed a Deputy ‘Collector to 
He 
acquired land under the provisions of the 
Land Acquisition Act and the -plaintiff is 
one of those persons whose land: has 
been acquired for house sites for the 
panchamas. He has brought this suit for 
a declaration that the acquisition is 
illegal. Clause (6). of s. (3) of the Land Ac- 
quisition Act defines a public purpose as 


. 


improve: the condition of ‘the | 
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“Including the provision of village sites 
in districts in which the Local Govern- 
ment shall have declared by Notification in 
the Official Gazette that itis customary 
for the Government to make such’ provi- 
sion.” Under this clause, the Government 
published a Notification No. 317 dated 
22nd August 1895 and the District of Tanjore 
is one of the districts covered by the Noti- 
fication. I may remark in passing, that 
the appellant contended that there was no 
such Notification and such a Notification, 
if it existed,. should have been filed. I 
thought it best to have the Notification on 
record and I: directed the Government 


Pleader to produce the Notification. He 


has filed a copy of the original Notification 
(marked as Ex. HI). From this Notifica- 
tion, it is clear, that ib is customary in 
certain districts for the Goverment ‘to 
provide house sites. 
tion the acquisition of land now in dispute 
was made, as is clear from Ex. I The 
acquisition having been made for a pur- 
pose, which the Legislature declared td 
be a public purpose, it is not-open_ tó 
the Court to go into the question whether 
it is public purpose’ or not. Where 
the Legislature has acted . within 
powers, it is not open to a Municipal 
Court to question the legality of the pro- 
visions of the enactment passed in the 
Legislature. If an enactment or any provis 
sion thereof is ultra vires of the Legisla- 
ture, it would be open to the Court to ques- 
tion the legality ofthe eaactment or the 
provision. 

The Indian Legislature is a subordinate 
Legislature, subordinate to the Imperial 


Legislature composed: of the Crown, the © 


House of Lords and the House of Commons. 
The Indian Legislature is governed by the 
provisions of the Acts of Parliament. The 
Government of India Act of 1858, 21 & 22 
Vic. Chapter VI gives power to the Indian 
Legislature to frame laws. Under the Act of 
1833, III & IV William, Ch. IV, s. 48, the 
Governor-General in Council was given 


power to make laws and regulations and. 


to repeal, amend or alter any laws of re- 
gulations whatever then in force or there- 
after to be enforced. 
entitled to acquire lands for public purposes, 
for every sovereign authority has power 


to acquire private land for public purposes: 


and has the power to frame laws for the 
acquisition of land. When it acts within 


such powers, as are given to it by the” 


Under that Notifica- 


its. 


The Government is. 
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Legislature, a Municipal Court cannot 
question the validity of the provisions of 
any law which regulatesthe acquisition of 
land. In Empress v. Burah (1) their Lord- 
ships of the Privy Council observed at 
page 180*: “ The-Indian Legislature has 
powers expressly limited by the Act of the 
Imperial Parliament which created it, and 
it can, of course, do nothing beyond the 
limits which circumscribe these powers. 
But, when acting within these limits, it is 
not in any sense an agent or delegate of 


-the Imperial Parliament, but has, and was 


intended to have, plenary powers of legis- 
lation, as large, and of the same nature, 
as those of Parliament itself." If it is 
granted that the Indian Legislature has 
power’ to frame laws for the acquisition 
of private lands, it .must be conceded 
that it has power to frame provisions in 
the Act for the purpose of carrying out 
the object of the enactment. One of such 
provisions is that contained in‘cl. (f) of s. 3. 
According to that provision, the doing of 
a certain act is declared to be a public 
purpose. It is not open toa Court to go 
behind itand say that it is nota public 
purpose. 

“Mr. Muthia Mudaliar laid stress upon a 
decision in Damodar Gordhan v. Deoram 
Kanji (2). In that case, the Privy Council 
held that s. 113 of the Evidence Act was 
ultra vires of the Indian Legislature. Lord 
Selborne at page 4617 in delivering the judg- 
ment of their Lordships said with regard 
to s. 113 of the Evidence Act:-—“The Gov- 
ernor General-in-Council - being precluded 
by the Act 24 & 25 Vic., Ch. 67, s. 22, from 
legislating directly as to the sovereignty or 
dominion of the Crown over any part of 
its -territories in India, or as to the allegi- 
ance of British subjects, could not, by any 
legislative Act, purporting to make a Noti- 
fication in a Government Gazette conclusive 
evidence of a cession of territory, exclude 
enquiry as to the nature and lawfulness 
of that cession.” In that case, their Lord- 
ships held that under the Act of Parlia- 


-ment the Indian Government could not by 


a Notification hold that a portion of the 


(1) 40.172; 5 I. A. 178; 3 O. L. R. 197; 3 Sar. P. C. 
J. 834; 3 Suth. P. C. J. 536; 2 Ind. Jur. 618; 2 Shome 
L. R. 63; 2 Ind. Dec. (N.'s ) 110 (P. C.). 

(2) 1 B. 367; 3I A 102; 1 A, ©. 332; 3 Suth. P.C. J. 
277; 3 Sar. P.C. J. 543; 25 W. R 261; 1 Ind. Dec, (x. 3} 
245 (P. C.).° 
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territory was ceded to the native princes. 
There is nothing in the Government of 
‘India Actor in any other, Actof Parlia- 
ment which in any way limits the power 
of the Indian Legislature to frame laws 
for the acquisition of land and so the en- 
actment called the Land Acquisition Act 
is. not intra vires of the Indian Legislature. 

It is argued that the right of suit of 
party has been taken away by s. 6, cl. 3. 
That clause does not take away the right of 
suit of any subject. What it declares is that 
when the Government declares a purpose to 
be a public purpose it shall be conclusive 
evidence of that. In Secretary of State for 
India v. Moment (3), the Privy Council held 
that a certain enactment, which took away 
the right ofa subject to file a suit to question 
the act of the Government was ultra vires. 
The Burma Government passed Act IV of 
1898 and s. 41 provided that no Civil Court 
is to have jurisdiction to determine any 
claim or any right over land as against 
Government. This provision was held to 
be ultra vires of the Burma Legislature. 
Their Lordships held that the right of 
suit of a subject against the Government 
was preserved to him. by the Act of 1858 
and it was not open to the Legislature to 
take away that right. In this case, the 
right of suit is not taken away by the Legis- 
lature but cl. (3) of's. 6 provides that. a 
declaration that the acquisition is intended 
for public purposes shall be conclusive 
evidence of that fact. No doubt in Hamabai 
Framjee v. Secretary of State for India-(4) 
their Lordships of the Privy Council held 
that it is open to the Court to consider 
whether a purpose which was declared 
to be a public purpose by the Government 
was apublic purpose or not. In that case, 
the Government proposed to acquire certain 
lands for building houses for Government 
. servants and wanted to resume -the land 
which was granted under the sanad to the 
plaintiff's predecessor-in-title. The ques- 
tion turned upon the provisions of the 
sanad and in the course of the judgment, 
Lord Dunedin observesat page 299*:—‘ Prima 
facie the Government are. good judges 
of that. They are not absolute judges. 

(3) 18 Ind. Cas. 22; 40 O. 391; 13 M. L. T. 53; 17 
©. W. N. 169; (1913) M. W: N. 45; 15 Bom. L. R. 27; 
11 A. L. J. 49; 17 ©. L. 9. 194; 6 Bur. L. T. 1; 24 M. L. 
J. 459; 7 L. B. R. 10;-40 I. A. 48 (P. C), 

(4) 27 Ind. Cas. 26; 39 B. 279; 13 A. L. J. 117; 17 M. 
L.-T. 76; 19 C. W. N. 305; 17 Bom. L. R,100; 28 M. L. 
J. 179; 2 L. W. 191; 21.0. L. J. 134; (1915) M. W. N. 
603; 42 I. A. 44 (P. CO). 
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They cannot say: Sic volo sic jubeo ‘but at 
least a Court would not easily hold them 
to be wrong.” ‘That observation cannot 
apply to the present case for the Legis- 
lature has declared that the acquisition 
of lands for village sites in certain dis- 
tricts is a public purpose if the Govern- 
ment by Notification in the Official Gazette 
declargs that it is customary for the 
Government to make-such provision. The 
case in Ezra v Secretary of State for 
India (5), which went on appeal to the 
Privy Council in Ezra v.’ Secretary of State 
for India (6), has no application to the 
present case. In that case, the acquisition 
was under Part VII of the Land Acquisi- 
tion Act. Under s. 40 the Government 
before giving consent shall be satisfied by 
an enquiry held under that section, of 
the need and public utility of the propos- 
ed work. The question there was whether 
the provisions of s. 40 were satisfied. It 
was held that the provisions of s. 40 were 
satisfied and that the plaintiff could not 
complain of the act-of the Government. 
Here-the acquisition is not under: Part VIL 
but under ss. 6, 7, 8 and’9 of the Land 
Acquisition Act. 

It is néxt urged that the purpose for 
which the acquisition is made is nota. 
public purpose. Reliance is placed upon 
Attorney-General v. Terry (7) and Mersy 
Docks v. Cameron, Jones v. Mersy.Doecks (8). 
Granting for argument’s sake that it is open 
to consider whether the purpose for which 
the acquisition is made is a public purpose 
or not, I do not think that these cases help 
the appellant much. In both cases it was 
held that the mere fact that the public was 
likely to be remotely’ benefitted would not 
make the purpose a public purpose. Where 
the primary object is personal gain whe- 
ther that be ofa private individual or of 
a Company the public benefit resulting 
from the action of such a person or Com- 
pany is too remote and the purpose cannot 
be said tobe a public purpose. Every mer- 
chant and every dealer can say that: he bene- 
fits the public because he is catering or 
providing to the wants of the public. The 
merchant's first object. is to make a gain 

(5) 30 C. 36; 7 ©. W. N. 249, 

(6) 32 C. 605; 9 ©. W. N. 454; 1 C. I. J. 227; 7 Bom. 
L. R. 422; 2 A. L. J. 771; 8 Sar. P. ©. 3.779; 32 I. A. 
93 (P. C.). i 

(7) (1874) 9 Ch. 423; 30 L. T. 215; 22 W. R. 395. 


7 (8) (1865) 11 H. L. C. 443; 35 L. J. M. C. 1; 13 W. R. 
1069; 20 ©. B. (x. s.) 56; 11 Jur. (N. s.) 746; 12 L.T. 


ee 643; 13 W. R. 1069; 11 E, R. 1405; 145 R.R, 
- 955, 
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for himself.. The benefit that he may con- 
fer upon his constituents or patrons is very 
remote. Such purposes are not public pur- 
poses. In Liskeard Union v. Liskeard Water- 
works Co. 
the wording of the enactment. A work- 
house although a charitable institution was 
held to be ‘a dwelling house within the 
meaning of the: special enactment. It is 
not possible to define what a public pur- 
pose is. There canbe no doubt that pro- 
vision of house-sites for poor people is a 
public purpose, for it benefits a large class 
of people and not one or two individuals. 
In Hamabai v. Secretary of State (10) 
Chandravarkar, J, observed:—“There is no 
definition of ‘public purpose’ in any of our 
legislative enactments, to afford asa clue to 
the meaning of the term, save that in the 


Land Acquisition Act, but that is a 
partially inclusive, : not exhaustive 
definition”. The definition given indicates 


what a public purpose is and the pro- 
_ vision of house-sites for people is a public 

purpose. 
authority for deciding what a public pur- 
pose is. “When the Government declares 
that a certain purpose is a public -purpose, 
it must be presumed that the Government 
isin possession of facts which induce the 
Government to declare that the purpose’ is 
a public purpose. The Government are 


the best judges, in the circumstances, of 


what a public purpose is. In Wijeyesekera 
v. Festing (11) their Lordships of the Privy 
Council observed that the decision of the 
Governor of Ceylon on the. question whe- 
ther land is needed or not for public pur- 
pose was final. Though the case was from 
Ceylon and in the ‘Land Acquisition 
Ordinance there was no section correspond- 
ing tos. 6, cl. (3) of the Land Acquistion 
‘Act of 1894, yet the Privy Council held 


that the decision of the Governor was 


final. This shows that the Government are 
the proper judges of what a public purpose 
is, If the Government acts within the 
powers conferred onit hy the Legislature, 
it is not open to a Municipal “Court to 
question the Act. I hold that the purpose 
for which the acquisition was made was 
for public purposes within the meaning 
of cl. (6) of the. Land Acquisition Act and 


(9) (1881) 7 Q.B. D. 505; 30 W. R 292; 45 J.P. 
80. 


09) 12 Ind. Cas. 871; 13 Bom. L. R.1097 
ae (1919) A. O. 646; 8 L, J, P.C. 52; 121 L. 
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(9), the decision turned upon - 


tion Officer 
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‘that the provision in ‘cl. (3) of s. 6 that the 


declaration shall be conclusive evidence 


` that the land is needed for public purposes 


is intra vires of the Indian Legislature. 

It was next argued that under s. 6 of 
the Land Acquisition Act the cost of 
acquisition should come out of the public 
reventtes or some fund controlled or man- 
aged by a local authority, otherwise the 


acquisition is not for a public purpose. 


In this case, there is no evidence that the 
cost of acquisition was met from the funds 
collected by the Land Acquisition Officer 
from the panchamas, The Land Acquisi- 
P. W. No. 1. stated that he 
collected some money from some of the 
panchamas and that he deposited it with 
various Banks and that his intention was 


_to form co-operation societies to convey the 


lands to the persons who would pay for 
the sites. The cost of acquisition was met 
by the Government out of public revenue 
and, therefore, there is no substance in this 
contention, 


It is feebly urged that there has been a 
contravention of the instructions of Govern- 
ment by the Land Acquisition Officer and, 
therefore, the acquisition of the land of 


‘the plaintiff is bad. Ihave not been shown 


any act or illegal omission which would 
constitute a contravention of the instruc- 
tions of Government on this point, 

It is argued on behalfof the appellant 
that what was contemplated by the Notifica- 
tion of 1895 was village sites. Mr. Muthia 
Mudaliar contends that village-sites mean 
lands reserved for communal purpose. He 
has referred: to no authority for this posi- 


_tion nor has referred me to any Govern- 


ment order or standing order of the Board 
of Revenue for the position that village- 
sites mean communal flands. A village- 
site ordinarily means the site on which the 
houses in a village are built. The word 
used in the standing order is gramanattan. 
The Government reserve a portion of the 
land fit for building purposes as gramanat- 
tam or village-sites for the purpose of enabl- 
ing people to settle on such sites and build 
houses, and grants a portion of that site 
to people on application (vide Standing 
Order XXI, of the Board of Revenue). There 
is a reference to ‘gramanatiam or village 
site in Madathapu Ramaya v. Secretary of 
. State for. India (12). Thereis also a refer- 
ence in Muhammad Meera Mohideen v, 


(12) 27 M. 386 ai p. 393. 
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. Secretary of State for India (13). From the 
reference it is quite clear that what is 
spoken of as village—site is not land reserv- 
ed ina village for communal purposes but 
land which is reserved for being parcelled 
out as house sites and also all the lands on’ 
which houses have been built. 

It is further contended ‘that granting 
that the Government have power to acquire, 
lands for village-sites, it is not competent 
for the Government to acquire particular 
sites of houses for the benefit of individuals. 
The Government instructed the. Land 
Acquisition Officer to acquire the sites on 
which the houses of the panchamas stand. 
It is not to benefit any particular individual 
that the Covernment have chosen to acquire 
sites and, therefore, the contention that the 
sites were acquired only for the: benefit of 
’ individuals is not tenable. 

In the result the appeal fails and is dis- 
missed with costs. This’ judgment will 
` govern the connected second appeals. 
VNV. Appeal dismissed, . 
Z. K. 

(13) 13 M. L, J, 269 at p. 270. 





BOMBAY HIGA COURT. 
APritaL From ORDER No. 29 oF 1922. 
: July 24, 1924.. 
Present:—Sir Lullubhai Shah, Kr., 
Acting Chief Justice, and Mr. Justice 
< Fawcett. 
A NAR AYAN BHIKAJI KHANOLKAR 
AND OTHERS—DEFENDANTS—ÅPPELLANTS 
; versus i 
VASUDEO VINAYAK PRABHU AND 
OTHERS—PLAINTIFFS — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 92—Temple, 
income of—Suit for declaration of pelle and accounts 
of income. 
A suit for a declaration that the plaintiffs are along 
. with the defendants Aakdars in the income of a 
temple and for an account of the income received by 
ths defendants is one falling within the ‘scape of s. 92 
of the O. P. C. Pp. 421, col. i] 
Nilkanth Devrao v. Ramkrishna Vithal, 64 Ind. 
Cas, 353; 46 B. 101; 23 Bom. L. R. 876; (1923) A.L R. 
(B.) 87, referred to. 


Appeal from an order of. the First Class, 
Subordinate Judge, A. P.,'at Ratnagiri, in 
Appeal No. 96 of 1920, reversing a “decree 
of the Subordinate Judge, Vengurla, in 
Civil Svit No. 161 of 1919 

Mr. P. B. Shingne, for the Appellant, 

Messrs: K. N. Koyajee and T. N. Wala- 


VASUDEO VINAYAK prapuy, {86 I O. 1925] 


walkar, for the Respondents. 
JUDGMENT. 

_ Shah, Actg.C.J,.—Thequestionin this 

second appeal is’ whether thé present suit 

is barred by the preti iai of s. 92, sub- 

s. (2) of the O. P. that is, whether the 


< suit as framed is por the scope of 


s. 92. For this purpose it is necessary to 


refer to the allegations in the plaint briefly _ 


and to the prayers, 

The plaint is rather a long docu- 
ment, but the effect of it is that accord- 
ing to the plaintiffs they and defendants 


.Nos.*11 and 12 are really the hakdars 


or some of the hakdars in the income 
of the temple in: question and that 
defendants Nos, 1—10 have been managing 
this wrongfully and appropriating the pro- 
ceeds of the temple. 
their hak to appropriate the proceeds 
of the temple, they state the cause of ac: 
tion in this manner in para. 8 :-—~ 

On behalf of the Dewasthan and for the 
benefit of the said institution, the plain- 
tiffs have brought this suit. as those per- 
sons are entitled to take the income who 
are empowered to receive the income of 


the Dewasthan properties and to spend it 


and devote it towards the proper expen- 
ses “of the Dewasthan and plaintiffs and 
defendants Nos. ll and 12 are the mana- 
gers and trustees of the Dewasthan pro- 
perties. Therefore, it is not necessary to 
make the other hakdars partics to the suit, 
Yet if the Court thinks that the other 
hakdars are necessary parties then it 
should be understood that plaintiffs, have 
brought this suit on behalf of such hakdars 
andin respect thereof proclamation should 
be made in accordance with O. J, r.8, of 
the ©. P. C, and plaintiffs allowed to 
conduct the suit. ı 

The reliefs claimed by the plaintiffs are 
these :— 

A. It shouldbe decreed that the plaint- 
iffs and defendants Nos. 11 and 12 should 
get from defendants Nos. 1—10 or from such 
of them who will admit that they received 
the income of Dewasthan properties that 
the amount of income should be settled 
by taking account. 


-B. The plaintiffs are out of the vahivat-. 


dars of the property of the Dewasthan hak 
of the village of Khanoli. Therefore it 
should be declared that defendants Nos. 
1-10, who assert that any one can, with- 


out the common consent of all the per- 


sons forming the class.of hakdars, do 


After referring to . 


[86 I, ©. 1925] 


the works in connection with ‘the festi- 
vities of the Dewasthan and take the in- 
come.of properties, are not so entitled 


and an injunction should be issued against-. 
defendants’ Nos, L—10 are such of them as. 


ciaim’ illegally the right’ to receive the 
income, that they should: not spend and 
henceforth take the income. ; 

__(,C. lfthere be against the plaintiffs and 
defendants Nos. 11 and 12 any objection 
ito the receiving of the amount of the 
income received by any of the defend- 
‘ants gut of defendants Nos. 1—10, they 
should be directed to keep it creditd in 
the name of the Dewasthan. f 

` The learned Trial Judge held that the 
‘suit was barred under s..92, O.P. ©. It 
thay be mentioned that the suit was filed 
in the Court of the Second Class, Sub- 
ordinate Judge of Vengurla as an ordi- 
‘nary suit, and not in the District Court 
as a properly constituted suit under s: 92. 

In appeal the learned First Class, Sub- 
ordinate Judge who heard the appeal 
came to a different conclusion and held 
that the suit ‘was outside the scope of s. 92, 
and accordingly remanded ‘the suit for 
disposal on the merits. 

Defendants Nos. 1,4, 6,7, 8 and 10-have 
appealed to-this Court, and it is urged 
on their behalf that the view taken by 
the Trial Court is right. -On the other 
hand, it is urged that the case really 
„falls in the class of cases of which the 
“decision in Nilkanth Devrao, v. Ramkrishna 
Vithal (1) may be mentioned as a type. 
No doubt it may be a matter of some 
difficulty to decide as to whether a parti- 


cular case falls within the scope ofs. 92 ` 


or not. In the present case having regard 
to the allegations of the plaintiffs, and 
the nature’ of’the reliefs, it seems to me 
that the-case really falls within the scope 
= of s, 92, It clearly asks that accounts should 
be taken with reference to trust property 
received by defendants Nos. 1—10. Furthér 
in effect it also asks for directions as to 
what should be’ done with these trust 
funds. The prayer, of the plaintiffs is that 
the funds should go to the plaintiffs and 
defendants Nos. II and 12, and it is fur- 
ther prayed that if the funds cannot be 


allowed to.go to them, at least a direc- 


tion may be given that they should be 


allowed to retain the funds for the bonclit ' 


` of the temple. It'is not disputed in this 
(1) 64 Ind. Cas. 353; 46 B. 101; 23 Bom. L. R. 876; 
(1923) A. L R. (BJ).67. . ; | 


` 


toy 
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‘ing to. various: rulings. 
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case that there isa trust which is created 
for the public purposes of a religious 
nature. Though the position of defend- 
ants Nos. 1—10 is not admitted to he that 
of trustees, or rather they are described 
as being in the position of persons wrong- 
fully handling the income of the temple 


` there is the broad fact that at the date of 


the suit they were in actual management 
of the temple. Really it is adispute be- 
tween the parties as to who are or should 


-bə the trustees of the public trust. It 


is also clear that accounts of the trust 
property will have to’ be taken and in- 


, quiries made and directions may have to 


be' given. On the whole it seems to me 
that the case falls within the scope of 
s. 92, and the order made by the Trial 
Court appears to be right. I would allow 
the appeal, set aside the order of the 
lower Appellate’ Court, and restore the 
order of the Trial Court with costs here 
and in ‘the lower Appellate Court on the 


respondents. 


Fawcett, J.—I agree. If the plaintiffs 
had confined the suit simply to a decla- 
ration that they were the managing trustees 
of this temple, and an injunction restrain- 
ing the defendants Nos. 1-10 from acting 
as such trustees, then no doubt the case 
would be outside s. 92, ©. P. C. acecord- 
a, ru But the plaint 
clearly, in my opinion, comes within s. 99 
ofthe O. P. C. l 


K, S.D. Appeal allowed. 


MADRAS HIGH COURT. 
Srconp CIVIL APPEAL No. 293 or 1922 AND 
Civiu MisCELLANEOUS PETITION No, 2605 
uF 1922, 

September 22, 1924. 
Present:—Mr. Justice Madhavan N air. 

b ING. A. 293 oF 1922, 
K. SANKARANARAYANA IYER— 
Durenpant No. 4— APPELLANT 


versus 
V. R. VENKATARAMA IYER AND orneps 
— PLAINTIFES Nos. 1 AND 2—Drrenpanrs 
Nos, ZAND 3—RESPONDENTS. 
| ` IN C. M. No. 2605 or 1922, 
A. RAMACHANDRA IYER—RESPONDiNT 
No. 4—PETITIORER 
f versus 
SANKARAMARAYANA IYER—Aprst- 


TT LANT— RESPONDENT. 
Civil Procedure Code (let V of 1908), O. XVII, 
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y. 3—Plaint, rejection of, for non-compliance with 
order to file amended plaint—Fresh suit, whether 
barred. 

Where a plaint is rejected for non-compliance with 


an order to file an amended plaint, there is no dis-~ 


posal on the merits so as to preclude the plaintiff from 
bringing a fresh suiton the same causa of action. 
Order XVII, r. 3 of the CO. P. C., applies only after 
a suit has been instituted and only after it has been 
adjourned for the purpose of giving evidence. 


In S. A. No. 293 or 1992. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Kumba- 
konam, in Appeal Suit No. 13 of 1921, pre- 
ferred against that of the Court of the 
District Munsif, Valingiman, in Original 
Suit No. 12 of 1918. 


_ INQ. M.P. No, 2905 or 1922. 

Petition praying that in the circumstances 
stated in the affidavit filed therewith the 
High Court will be pleased to make an 
order directing thatin the decree of the 
lower Appellate Court the words “and the 
defendants Nos. 3 and 4 do put the plaint- 
iff in possession of one of such moieties” 
be amended by omitting the words “and 
the 4th defendant” therein. 

Messrs. A. Krishnaswami Iyer and K. 
Narasimha Iyengar, for the Appellant. 

Mr. C. V. Ananiakrishna Iyer, for the 
Respondent. ` 

JUDGMENT.—Fourth defendant is the 
appellant, The plaintiffs sued for partition 
and recovery of the properties mentioned 
in: the plaint. The plaintiffs’ father Rama- 
chandrier, the 1st defendant and Sivarama 
Iyer were three brothers andthe sons of 
one Vitalier. In 1881 the father and sons 
entered into an arrangement Ex. M. by 
means of which it was agreed that the 
father and the mother during their life- 
time should enjoy the properties as at pre- 
sent and after their death the three brothers 
should divide the same, Certain disposi- 
tions of properties were made in favour ‘of 
two daughters, Laxmi and Seethammal and 
also mother Seshammal. It wasalso agreed 
that Ramachandra Iyer should redeem the 
pledged jewels and that funeral expenses 
should be met in a certain way. Thiagara- 
jier son of Sivaramier as plaintiff instituted 
O. S. No. 94 of 1914 for the recovery of his 
share. Jn that suit the present plaintiffs 
Nos. 1 and 2, who were defendants Nos. 2 


and 3, were transposed as plaintifls Nos. 2- 


and 3. But as they did not file an amended 
plaint which they were asked to .do, the 
plaint was rejected and now they have 
instituted this suit for the same relief. 


KRISHNASWAMI CHETT? V. MADHAPPA OHETTIAR, l 


` cretion-—International 
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Various arguments have been advanced 
before me by the appellant's learned Vakil. 
It is first argued that the order rejecting 
the plaint in the prior suit is res judicata 
with regard to the subject-matter of the 


‘present suit and, therefore, the plaintiffs’ 


suit should he dismissed. The learnéd 
Vakil argues that the disposal of the prior 
suit was on its merits and, therefore, under ` 
0. XVII, 1.4 of the ©. P. C. it must be: 
considered that the case was disposéd of 
after hearing, that it was a disposal on the 
merits, and as such the plaintiffs are pre- 
cluded from bringing the present suit. In 
my opinion, O. XVII, r. 3 does not apply to 
the facts of the present case. Order XVII, 
1. 3 applies only after a suit has been insti- 
tuted and only after ithas been adjourned for 
the purpose of giving evidence. But in 
the present case it cannot be said that. 
even the suit was instituted because the 
amended plaint was not filed. Even if we 
consider that there was a plaint, still the 
rejection of the plaint according to me 
falls within O. VII, r. 11, cl (e). Under 
these circumstances I must overrule the 
plea of res judicata put forward on be- 


. half of the appellant. 


[The rest of the judgment dealing with questions of 
fact is not material to the Report.—Ed.] 
V.N. V. 


Appeal dismissed, 


. MADRAS HIGH COURT. 
Civit Reviston Peritton No. 900 or 1922. 
September 17, 1924, 

Present :—Mr. Justice Srinivasa Iyengar. 
B. N. KRISHNASWAMI CHETTI— 
DEFENDANT No. 1—Psririoner 
VETSUS 
-MADHAPPA CHETTIAR AND ANOTHER— 
PLAINTIFFS Nos. 1 AND 2—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 18, 21, 44 
—Foreign judqment—Execution in- British Indian 
Court-—Notice to judyment-debtor— Objections to decree 
—Ss. 21, Lh, scope of—-Mode of execution—Dis- 
law—Submission to foreign 
Court—Jurisdiction. 

When foreign decrees are sought to be cxecuted in 
British Indian Courts, as an invariable rule, notice’ 
ought to be issued by the Executing Court to tho 
judgment-debtcr to appear and state his objections 
if any, and execution should be ordered, if deemed 
proper, only thereafter. [p. 493, col. 1} 

Section 21, O. P. C., cannot be construed as either 
legislating for foreign tribunals or codifying any 
rules of international law. [p. 493, col. 2.] 


[a6 i. 0. 1925]. 


“The expression “may he executed in British India, 


as if they. had been passed: by the Courts of British ` 


India’ in s. 44, -O, P.C., has reference only to 
mode of execution. [p. 494, col. 1.j . 
The expression “may be executed” in s. 44, C, P. 
C., gives a discretion to the Court to which applica- 
tion is made for executing a decree of a foreign 
Court to refuse to execute it. [p. 494, cols. 1 & 2.] 
While both ss. 13 and 44, C. P. C., should be read 
together, s. 13 merely lays down a rule of res judicata 
and has nothing to do whatever with the manner in 
which that rule of res‘judicata should be enforced. 
[p. 494, col. 2.] F : ` 
‘Section 13; C. P. O., codifies the rules of inter- 
national law with regard to foreign judgments. Unless, 
therefore, under its provisions a decree that is pro- 
‘duced for execution is conclusive as to the matter 
directly theraby adjudicated, it cannot and ought not 
to be executed. The judgment-debtor, therefore, in 
such cases is entitled under the provisions of s. 13 to 
show how or why-it is not conclusive by showing 
that the case falls under one of the exceptions en- 


ihe 


umeratéed. [ibid.]_ . i 
Veeraraghaya lyer, v. Muga Sait, 26 Ind. Cas. 287; 
39 M. 24; 16 M. L. T. 479; 27 M. L. J. 535; 1 L. W. 887; 
(1915). M. W, N. 162 and Jivappa Timappa Byapur 
v. Jeerji Murgeappa, 36 Ind. Cas. 363; 40 B. 551; 18 
Bom. L. R. 486, relied on. > ; i 
‘Under the rules of international law personal sub- 
. mission to the jurisdiction of a foreign Court gives - 
that Court jurisdiction. [p. 495, col. 1.] 


Petition, under s. 25 of Act IX of 1887, 


| praying the High Court to revise-an order ` 


- of the Court of Small Causes at Kumba- 
konam, in E. P. No. 2230 of 1922, in S. O. 
S. 2099 of -1920-21 on the file of the Sub- 
Court, Banglore. ` i 


Mr. C. R. Rajagopalachari, 
Petitioner. | 

Mr, L.-S. Veera Raghava. Tyer, for the 
Respondents. ` Ni o 


JUDGMENT:—This civil revision 


for the 


petition arises in connection with the ex- ` 


. ecution. by the Small Cause Court at. 
. Kumbakonam of: a decree obtainéd by the. 
respondents herein. against the petitioner 
in a Small. Cause suit in the Sub-Judge’s 
Court at Bangalore, a foreign Court within 
the territories of His Highness the Maharaja 
of-Mysore. Execution would appear to have 
` been ordered by the Small Cause Court at 
Kumbakonam even without any notice to 
- the judgment-debtor and without any oppor: ’ 
tunity being afforded to him to show cause 
why, the decree should not be ‘executed. 
When foreign decrees are sought to; be 
executed: in British Indian Courts, I ¢on- 
‘sider that as an invariable, rule, notice 
‘ought.to be issued-by the Executing Court. 
‘to the judgment-debtor to appear and state 
his objections if any and execution should. 
be ordered, if. .deemed proper, only there- 
after, In this case, however, when the judg- . 


ENT ad 
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ment-debtor found that execution had been 
ordered by the Court, he paid up into 


- Court the amount of the decree and filed 


objections setting out the various grounds 


“on which he contended that the Court had 


no jurisdiction to issue execution of the 
decree. It is only necessary for me to 
state that among other objections taken 
by the judgment-debtor were that the 
Bangalore Court was not a Court of com- 
petent jurisdiction within the meaning of 
s. 13 of. the Procedure Code and that the 
decision of that Court was not a judgment 
on the’ merits. The Small Cause Judge 
of Kumbakonam brushed aside these objec- 


_ tions and refused even to consider them 


observing that the judgment-debtor was 
not entitled to plead in execution that 
the decree was passed without jurisdiction. 
He relied. for his view on the Full Bench 
decision in Zamindar of Ettiyapuram v., 
Chidambaram Chetty (1). That decision 
had obviously no bearing on the present 
case because that was a case of objection 
being taken in execution proceedings with 
regard to a decree passed by a Court in 
British India and a case, therefore, to which 
the provisions ofs. 21, ©. P. O., direcily 
applied, The learned Vakil for the reg- 
pondents in this petition admitted fairly 
that the Full Bench decision relied upon 
by the Small Cause Judge at Kumbakonam 
was’ not relevant. The rules applicable 
with regard to decrees passed by domestic 
tribunals are different to those applicable to 
judgments of foreign tribunals. Section 21 of 
the Procedure Code is in the part of the 
Code entitled “Place of Suing” and the 
Legislature having in ss. 15 to 20 of the 


‘Procedure Code set out various rules with 


regard to the Court in which theintended : 
suit should be instituted has proceeded in 
s. 21 to indicate the stage at which the 
defendants may object to the jurisdiction 
of the Court as determined, I take it, by 
the preceding sections. In any case s, 2] 
C. P. C., cannot be construed as either 
legislating for fereign tribunals or codify- 
ing any rules of international law. Tt 
therefore, follows that neither the decision 
relied upon by the learned Judge in the 
Court below nor the section of the Code 
on which that decision was based has any 
application to cases of foreign judgments 
sought; under ‘the provisions of gs, 44 
(1) 58 Ind, Cas, 871; 43 M, 675; 28 M. L. T. 75: 
(1920) M. W. N 460 12 L W. 217; 39 M, L, J 
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0. P, C., and on the strength of- the 
Notification .in the Gazette of India by the 
Governor-General in Council referred to 
in that section, to be executed in British 
Indian Courts. A contention may no doubt 


be raised that the provision in s. 44, C. P. O., 


to the effect that on such notification the 
decrees may be executed in British India 
as if they had been passed by the Courts 
of British India, places such decrees in 
the same position as they would have 
been in, had they been passed by Courts 
in British India, not only for the mode of 
execution but for all purposes whatsoever 
including the attraction to such decrees of 
all the characteristics of the decrees passed 
as a matter of fact by the British Indian 
Courts including the conditions and immu- 
nities referred to in s. 21 of the Code. It 
seems to me that the words in the last 


part of s. 44 “may be executed in British- 
India as if they had been passed by the. 


Courts of British India” could, having 
regard to the collocation of the words and 
the context, have reference only to the 
mode of execution. If it was intended 
that such decrees should for all purposes 
whatsoever beplaced in the same position as 
decreesof British Indian Courts, language 
of a different ‘kind, at any rate much 


clearer language, would and should have, 


been used. If the Legislature had said 


that on such notification such decrees shall. 


be deemed to be decrees passed by Courts 
of British India and be executéd as such 
or that all the provisions of the Code 
relating to execution of decrees, shall apply 
to such decrees, it might be difficult to 
contend that s. 21 of the Code would not 
apply to such decrees. There would 
obviously be several other complications 
and difficulties if the contention should be 
upheld that for all . purposes . whatsoever 
such decrees would be regarded as decrees 
passed: by British Indian ‘Courts. Suppos- 
ing that under some substantive law or 
the law of limitation of the forign State 
concerned such a decree should become in- 
capable of execution, could it even then 
be contended that in spite of the decree 
having become incapable of execution, 
by the, law of the tribunal that pass- 
ed it, it. is still capable of execution 
because it is required to be executed 
as if it had been passed by.a Court.of 
“British India. In any case the expression 
“may be executed” in s. 44,0, P. C., has 
been construed as giving a discretion 


KRISHNASWAM! CHETTI V. MADHAPPA-CHETTIAR. 
to the Court 


_L agree that both sections 


.s. 18, ©. P. C. 


‘not be executed bya British Oourt. 
|, these 


‘ 


[86:1. C. 1925) 


to “which application is 
made for executing -a decree to réfuse 
to’ execute it. The discretion of course 
should not be capriciously: exercised. 
It has been suggested that the discretion 
indicated in the word “may” was with 
special reference to ss, 13 and 14, C..P. O., 


I doubt whether it is proper to. delimit ' 


a general discretion given in s. 44 in- 
that manner. Tliere is also no necessity . 
for supposing that cases may not arise - 
where in the exercise of proper discretion 
Courts of law in British India may .pro- 
perly refuse execution of such decrees. 
even apart from the exceptions enumerat- 
ed ‘in s. 13. ©. P. ©. It may, however, be. 
that in practice no case may arise where 
the grounds on which the Court may con- - 
sider it proper to refuse execution in the 
exercise of its discretion are not included 
in one or the other of the very general 
exceptions ‘engrafted ins. 13, ©. P.C. It 
has also been stated that the provisions 
of s. 44, ©. P.O. should be read .subject 
to the provisions of s. 139, ©. P. ©. While 
should be 
read together it ought not to be forgotten 
that s. 13 merely lays down a rule of res 
judicata and has nothing to. do whatever 
with the manner in which that rule of ` 
res judicata should be enforced. Further 
in. my opinion, merely: 
codifies the rules of international law with 
regard to foreign judgments. Unless, there- 
fore, under its provisions a decree that is 
produced for execution is conclusive as to 
the matter directly thereby adjudicated, 
‘it follows that it cannot and ought not 


to be executed, ‘The judgment-debtor, 
‘therefore, in such cases is permitted 
‘by the very provisions of -s. 13 to 


show how or why it isnot conclusive by 
showing that the case falls under one of the 
exceptions enumerated. The Full Bench 
decision of this Court in the case of Veera- ' 
raghava Iyerv. Muga Sait (2) is clear and ' 
conclusive authority in favour of this view., 
In the case of Jivappa.Timappa Byapur v. 
Jeerji Murgeappa (8) the learned Judges 
held that‘a decree. in a personal action 
passed bya Mysore Court against a defend- 
ant in absentem was anullity and could 
For 
I have no hesitation in 


(2) 26 Ind. Cas. 987; 39 M. 24: 16 M. Le? 479; 
27 M. L, J. 535; 1 L. W. 887; (1915) M. W. N. 162. 
(3) 36 Ind, Cas. 363; 40 B. 551; 18-Bom. L. R. 
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reasons 


[86 I. C. 1925] N. K. DUTT v. 


holding that the decision of the . learned 
Judge of the Small Cause-Court to the 
effect- that it was not open .to the judg- 
ment-debtor to raise objections to the decree 
sought to be executed was wrong. 

As regards the merits of the objections 
raised, the learned Vakil for the petitioner 
‘has argued that on two grounds the judg- 
ment of the Court at Bangalore fell within 
the exceptions enumerated in s. 13, C. P. ©., 
and that, therefore, the decree sholud not 
be executed. The two ground, were firstly 
that the Bangalore Court was not a Court 
of competent jurisdiction within the mean- 
ing of s. 13, C. P. C. and secondly that the 
decision was not one on the merits. I have 
my doubts as to the latter ground. But 
there are no materials before me on which 
I can now say whether or not the judg- 
ment ofthe Bangalore Court was on the 
merits. Unless the judgment was given 
merely on default and in any case in which 
in spite of the default any evidence is 
taken for the plaintiffand judgment is given 
thereon, it may be difficult to say that it 
was not a decision on the merits. How- 
ever that may be, the objection having been 
taken, the Small Cause Judge was bound to 
consider the same and give his decision. 
thereon. be 

As regards the other objection that the 
Bangalore Court was not a Court of compe- 
tent jurisdiction it has been attempted to 
be argued by the learned Vakil for the 
| respondents that as a matter of fact the 
conduct of the petitioner with regard to 
the suits was such that he must be deem- 
ed to have submitted himself to the 
jurisdiction of the Court and that, therefore, 
the Bangalore Court was in fact ‘a Court 
of competent jurisdiction. The: question 
whether a Court is a Court of competent 
jurisdiction should be determined not by- 
the ruleslaid down in respect of jurisdiction 
for domestic tribunals but by rules of inter- 
national law as stated by their Lordships of 
the Privy Council in the Faridkot case 
` [Gurdyal Singb v. Raja of Faridkot (4).] But 
for the purpose of determining whether the 
Bangalore Court was a Court of competent 
jurisdiction within the meaning of that 
expression in s. 13, ©. P. C. the question 
of fact has to be decided whether the de- 
fendant had, as alleged now before me by 
the respondents submitted himself to the 

(4) 22 O. 222; 211. A. 171; 4M. L. J. 267; 6 Sar. P. 


C.J, 603; 112 P. R. 1804 (1894) A. O, 678; 11 R. 340; 
11 Ind, Dee. (N, 8.) 149 (P. O). 
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jurisdiction of that Court, for there is no 
doubt that under the rules of international 
law personal submission to the jurisdic- 
tion of a foreign Court gives that Court 


_ jurisdiction. It will be for the lower Courts 


to consider whether the objections of the 
petitioner with regard to the decree are or 
are not well founded and for this purpose 
the Court will be bound to consider the 
allegations of both parties and any evidence 
and arguments that may be adduced by 
them. 

The order of the lower Court will, there- 
fore, be set aside and theexecution petition, 
E. P. No. 2230 of 1922, will be restored to 
the fileand the objections thereto by the 
judgment-debtor will be considered and be 
disposed of by the Small Cause Court at 
Kumbakonam according to law. The res- 
pondents will pay the petitioner his costs 
in the civil revision petition. 

v. N. V. Order set aside. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
MisoELLANEOoUs APPLICATION No. 434 or 1923. 

; January 10, 1924, 
; Present:—Mr. Neave, A. J. O. 
<- N. K. DUTT—Derenpant—Appricant 
versus 
Pandit SHEO BALAK PANDEY— 
À PLALNTIRE—OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), ss. 22, 28— 
Transfer of suit—Balance of convenience. 

Where a suit may be instituted in any one of two 
or more Courts, and is instituted in one of such 
Courts, the defendant can have the case transferred to 
any other of those Courts if he can show a clear 
balance of advantage in the way of convenience and 
Eoo Bikram “Sit Singh v. Th ; 

Ratan Kuar, 69 Ind. Cas. 717. 90. L. Pern 4 P 
L. R. (0.)_112; (1923) A. I. R. (0.) 30, Inayat Ullah 
218; 20 A. L. J. 118; (1922) A. L R. (A) 63 rliai 

Application for transfer of acase under 
ss. 22 and 23, ©. P. C., from Rai Bareli to 
Calcutta. , 

Mr. S. N. Roy, for the Applicant. 

Mr, Niamat Ullah, for Opposite Party. 

JSUDGMENT.—This is an applica- 
tion under ss. 22 and. 23, C. P. C., for the 
transfer of a case from the Court of the 
Subordinate Judge of Rae Bareli to the 
proper Court of Oalcutta. 
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The admitted. facts are that a suit has 
been filed against. the applicant and his. 
brother on-the basis ofa pro-note in the 
Court at Rae Bareli. ee 

This pro-note was execui.d in March 
1923, at Calcutta, It contains an express 
provision that the nioney shall be paid 
either,at Rae. Bareli or-at Calcutta’ as 
the creditor chooses. - It -is not disputed 
. that under the law the creditor has the 
‘right to choose at which place the case 
shall be tried but it is pleaded that on 
the grounds both of convenience and ex- 
pense it ought to be heard at Calcutta 
and not at Rae Bareli. The applicant 
has filed an affidavit in which he swears 
that the plaintiff though a native of Rae 
| Bareli, is permanently settled at Calcutta 
where he carries on business and that 
he himself is now stationed as Superin- 
tendent of Post Offices at Silchar in Assam. 
The‘ reason ascribed to the plaintiff. for 
selecting Rae Bareli asthe forum for ‘the 
trial ‘is that the applicant will thereby 
be hampered “in his defence and incon- 
venienced in producing his witnesses, 
. who are residents of Calcutta. ` 

Section 22 of the O.P.C. lays it down 
that “Where ‘a, suit-may be instituted in 
any one of two. or more Courts and is insti- 
tuted in one of such Courts, any defend- 
ant, after notice to the other parties, may.:.-. 
..apply to have the suit transferred to an- 
other Court, and the Court to which such 
application is. made after considering the 
objections of the other parties, shall deter- 
‘mine in which, of the séveral Courts having 
jurisdiction the suit shall proceed,” ` ; 

‘Refarencehas been madeon behalf of the 
‘applicant to a case reported in Narindra 
Bikram Jit Singh v. Thakurain Shéo Ratan 
'Kuar (1) in which it was held that if, 
` the defendants can show a clear balance’ 


* ‘of advantage in-the way of’ convenience: 


“andi expense they are ‘entitled to have’ the 
case transferred to some, other Court. An-. 
other ruling reported as Inayat Ullah Khan 
v. Nisar Ahmed Khan (2) is to the ‘same 
effect. E 5 4 

The learned Advocate for the opposite 
party contends that his client has the 
right to ‘choose in which Court he would 
have the case tried, and that it must be 
presumed that: Rae Bareli suits his con- 


(1) 69 Ind. Cas. 717; 90. L. J. 413; 4 U.P. L. R. 
(OY 112; (1923)-A.T. R. (O.) 30., 
(2) 65 Ind, Cas. 782; 44° A. 278; 20 A. L-J. 118; (1922) < 
AL RB. (A) 65. s 
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‘that the reasons given 
sufficient to justify the desired transfer. 


[bė t. G. 1925) - 
venience better than Calcutta. He objects 


that in his affidavit the applicant has not 7 


mentioned the names of his witnesses and 
by him are not 


4 


No counter affidavit was filed on behalf òf ` 


the opposite party. Further he is himself 
residing in Calcutta, the pro-note in ques- 
tion .was executed there, the applicant re- 
sides in Silchar, which is unquestionably 
very much nearer to Calcutta than it is 
to Rae Bareli. So far, therefore, as the 


evidence before this Court goes, the plaint-’ 


iff will suffer no inconvenience by the 
trial of the case at Calcutta, and the appli- 
cant -will be put to much less’ trouble 
and expense than if he had himself to 
travel all. the. way to Rae Bareli and 
bring his witnessess with him, Under these 
circumstances it appears that the balance 
of advantage in the.way of both convenience 


„and expense is overwhelmingly in favour 


of the proposed transfer. The application 


is accordingly allowed and the plaint will . 


be returned to the plaintiff with direction 


to present itto the Court at Calcutta hav- - 


ing jurisdiction in the matter. 
will bear their own.costs. 
TZE O, Application allowed: 


The parties 


RANGOON. HIGH COURT. 
SPECIAL Crvit SECOND APPEAL No, 470 
£ ~- _oF 1923. | 
euly 21, 1924. : 
Present:—Mr. Justice Young and 
. Mr. Justice Carr, 
MAUNG PAW THIT AND OTHERS— 
< APPELLANTS 
". versus ` 
MA E YIN—RESPONDENT.. 


Buddhist Law, Burmese—I nheritance—Property ac- 


quired during second marriage—Shares of child .of. 


first marriage, second husband and child of second 
marriage. - 

Where a Burmese Buddhist lady dies leaving her 
surviving a son from her first marriage, her second 


husband and a daughter from fhè latter, the share of 


the son in property acquired during the 'confinuance 


‘of the second marriage is one-half, the other half 
being’ inherited by the second husband of the’ 
deceased. The child'of the second marriage is, in, such . 


a case, excluded by its father and géts no share abali, 
_ Case-law discussed, | os ae: 


faé-t. 6. 1995) 


Second appeal ‘trom the. decree ‘of the 
District Court, Insein,.in“C. A. No. 53 of 
y 
“Mr. A.B Banerji, for the Appellants, 
Mr. Ba Shin, for the Respondent, 
. ~ JUDGMENT. ` f 
Carr, d.—The facts relevant to this ap: 
peal are. as -follows:—Ma Nu first -married 
` Maung Ne.and had by him a son; San Htein. 
| Maung Ne died:.and Ma Nu then married 
the first defendant Paw Thit. By him she 
had a daughter, Ma The, the third defend- 
ant. Next Ma Nu died and Paw Thit married 
“the second defendant. `.. 
‘During her _coverture, with defendant 
Pa Thit, Ma Nu -inherited certain property: 
from her father, U-Shwe Gya. > 


The only question now.'to be desiasas is— - 


To what share in the property so inherited 
from U Shwe Gya is San Htein entitled ? ` 

San Htein has died since the death of 
his mother “Ma Nu and: the .plaintiff-re- 
spondent is his widow, but that does not 
- affect the question for decision. 

The case is one for which I can find no 
rule whatever .in the Dhammathats. . 


`. riage it is clear that the inherited property: 
in question would be shared equally by 
San Htein, the son of the first marriage, 
and Paw Thit, the second .lusband. This 
- was the rule ‘adopted i in Maung Tun Gyawv. 
Ma Ba Lo (1) and as May .Aung remarks 


(Leading cases 255), it has’ never been de-. 


parted from. 

It is also clear that if both the parent and 
the step-parent are. dead and there are 
children by. both marriages. the property 
in question would be shared: equally be- 
tween, the children of the two marriages 
whether. per stirpes: or per ċapita“ does not 
now, matter—M aung Gale v. Maung Bya (2), 


‘The question -is whether the fact that 
both a-child by the:second marriage and the 
step-parent are living makes any difference 
to the mode of division. May Oung (Lead- 
ing cases 258) suggests that it is .probable 
that the surviving: parent would take óne- 
half'and-thatthe other half would be divid- 
ed equally between the children of the two 
marriages. On this basis San Htein’s 
share would be one-quarter and not one- 
half, and that-is the contention put for- 
ward for thé .appellants in this case. 
_ May Oung. cites no authority for the pro- 


ay eu B. R. (1897-01), 185, 
Q) 4 LB, B 180. 
l Ba 
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Had 
- there been no child ‘by the second- mar- ' 


But - 
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position and puts it forward merely asa pro- 
bable suggestion. 

In the case of Mi Chan Mya v. Mi Ngwe 
Yon (3), the question was of the division of 
the lettetpwu ofthe first marriage between 


> the children of that marriage on the one 


side and the second wife and her children 
by the deceased on the other side. It was 
held that the division was the same as if 
there had ‘been no children by the second 
marriage, and- that “The children of the 
second marriage get nothing because their 
mother is still living and on her death they 
get-her share.” 

This was expressly dissented from in 
Ma Ein Hlaing v. Ma Shwe Kin (4) which | 
‘followed Ma Lay v. Tun Shwe (5). 

But a Bench of this Court has very re- 
cently in Ma E Hmyin v. Maung Ba 
Maung (6) dissented from these two last 
quoted decision and approved that in Mi 
Chan Mya’s case (3). The question that arose 
in this case was not as to the division of 
the estate, but whether the children of 
the second marriage are -heirs of their 
father while their mother is alive., Jt was 
held that they were not, and that one of 
them was not entitled to claim a share during 
the lifetime of the mother. 

This decision is a logical application of 
that in Ma Sein Ton v. Ma Son (7) which 
laid down the general rule stated on page’ 
125 of the report [Ma E Hmyin v. Maung 
Ba Maung (6)] that the surviving spouse 
is the sole heir of the deceased husband or 
wife'to the'exclusion of their children, ex- 
cept the orasa. 

- Applying this rule, Paw Thit would ex- 
clude Ma The from inheritance and, there- 
fore, her existence could not logically affect 
the share to which Paw Thit is entitled. 

Thus there seems to be no reason for 
holding that the decision of the District 
Judge that San Htein's share is one-half is 
incorrect. 

I would, therefore, dismiss this appeal 
with costs. 

Young, J.-—I concur. 

Z. K. Appeal dismissed, 

` (8) 31 Ind. Cas. 94; 2 U. B. R. (1915) 74. 


4) 63 Ind. Cas. 28; 3 U. B. R, (1920) 272. 
{8 51 Ind. Cas. 568; 10 L. B. R. 10; 12 Bur. L. T, 


KO 83 Ind, Cas, 426; 2 R. 123; (1924) A. LR. (R) 
(7) 20 Ind. Cas, 588; 8 Bur, L. T. 203; 8 L, B. R, 501 
(E. BD. l 
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MADRAS HIGH COURT. 
Orvit Revision PETITION No, 492 or 1923 

: October 7, 1924. 
Present:—Mr. Justice Venkatasubba Rao. 
MURUGAPPA ASARI—PETITIONER 

: versus 

SHANMUGA MUDALIAR AND ANOTHER 

— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 89,92 (2)—Sale, oral upplication to set aside— 
Court's duty. 

A Court is bound to set aside a sale even where 
an oral application for that purpose ismade in time 
with the deposit, and if it confirmsit inspite of such 
an application, the order of confirmation is a nullity. 


Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order of 
the District Court of Chingleput, dated the 
26th December 1922, Mis. A. S. No.25 of 1922, 
preferred against that of the Court of 
the Principal District Munsif, Chingleput, 
dated the 4th February 1922, in M. P. No. 


522 of 1921, in E. P. No. 343 of 1920, in O.S. - 


No. 794 of 1913. 
j Mr. A. Visvanatha Iyer, for the Appel- 
ant. 

Mr. S. Krishnamachariar,.for the Re: 
spondents. 


JSUDGMENT.—The properties were 
sold on the 22nd of September 1920. The 
defendant, within 30 days from then de- 
posited in Court the requisite amount for 
getting the sale set aside under O. XXI, r. 
89, C, P. ©. He swears that he made an 
oral application under that rule and that he 
-was under the impression that in due 
course the sale would be set aside. Ap- 
parently no order was made on his applica- 
tion. The sale was confirmed and the auc- 
tion-purchaser took possession of the pro- 
perty. The delivery to him was on 30th 
August, 1921 and on 10th September1921 the 
defendant complained to the Court that 
the property had been taken possession 
of by the purchaser and that he (the defend- 
ant) throughout believed that his applica- 
tion under O. XXI, r. 89 had been granted. 
I think the District Munsif finds ‘so the 
District Judge understands him) that there 
was an oral application within the time 
prescribed by thelaw. If there was such 
an application how was it disposed of? We 
are merely left to conjecture as to what 
has happened. The learned District Munsif 
says’ “Obviously the petitioner was directed 
to putin a written application.” This is 
merely a surmise on his part. I am dis- 
posed to think that an oral application was 


MADA PEDDA SUBBANNA V, KURNAM KHANDA BAYAMMA. 


(86 I. C. 1925) 


made but owingtoan oversight the District 
Munsif did not deal with that applica- 
tion. Indeed there is no reason for suppos- 
ing that the application was rejected. It 
is not pretended thatthe amount deposit- 
ed is less than the money required to be 
deposited and if the application had real- 
ly been made it is not suggested that it 
was made out of time. I must, therefore, 
take it that forgetting that there was such 
an application the District Munsif made 
an order under r. 92 (1). He ought to have 
made an order under r. 92 (2). It was im- 
perative on him to make the order. He | 
had no discretion at all. In these circum- 
stances the result is obvious. The order 
confirming the sale is a nullity and I declare 
it to bea nullity. l propose to make the 
order which the District Munsif ought to 
have made, thatis, I set aside under O. XXI, 
r. 92 (2) the sale that was held. The Dis- 
trict Munsif will dispose according to law 
of the amount that now stands to the credit 
of this suit. 3 

As regards costs, I do not propose to 
direct the respondent to pay the costs of 
this application. The fault was clearly the 
fault of the Court and I do not think 
that the auction-purchaser is to blame for 
what was happened. Each party will, there- 
fore, bear his own costs throughout. 

Y.N. V, 


S. D. Petition allowed, 


MADRAS HIGH COURT. 
Srconp CIVIL APPEAL No. 482 or 1922. 
September 25, 1924. 
Present:—Mr. Justice Devadoss. 
MADA PEDDA SUBBANNA AND OTHERS 
| — PLAINTIFFS— APPELLANTS 
j versus ; 
KURNAM KHANDA BAYAMMA 
alias RAMA BAYAMMA—Derenpant 
RESPONDENT. 

Fraud—Suit to set aside decree—Claim, false. 

A suit does not lie to set aside adecres passed in 
a previous suit either on the ground that it was ob- 
tained by false evidence or that the claim was false 
to the knowledge of the plaintiff. [p. 499, col: 1) 

To set aside a decree on-the ground of fraud, the 
fraud proved must be extrinsic to the proceedings 
before the Judge. It must bein the conduct of the 
suit, by keeping the aggrieved party out of Court, 
by practising a fraud on him, or by not serving g 


[86 1. 0. 1995} 


notice upon him, or by a false declaration inducing 
the Court to believe that notice has been served and 
to proceed with the suit ex parte, or by some other 
act by which the defendant is preventéd from placing 
his cree befor the Court as fully as he would have 
dons but for the act of the plaintiff. [p. 501, col. 2.] 
< Case-law discussed. _ i 
Second appeal against the. decree -of the 
Court of the Subordinate Judge, Kurnool, 
dated the 5th December 1921,in A. S. Nos, 14 
and 29 of 1921, preferred against that of 
the Court of the District Munsif, Nandyal, 
in O. S. No. 111 of 1919. — i 
Mr. C. S. Venkatachariar, -for the Appel- 
lants. ; 
. Messrs. B. Somayya-and N. Seshacharlu, 
‘for the Respondent. > | 


JUDGMENT.—This isa suit by the 
plaintiffs for setting aside the decree in 
©. S. No. 374 of 1915 on the ground of 
fraud. The District Munsif decreed the 
suit as regards Items Nos. 2 and 3 of the 
plaint on the ground that the decree in 
the previous suit was vitiated. by fraud 
and that it was not binding on the plaint- 
iffs. The Subordinate Judge of Kurnool 
has reversed that decree and has dismissed 
the plaintiffs’ suit. The second appeal re- 
lates only to Items Nos. 2 and 3 of the 
plaint. < 

Mr. C. S. Venkatachariar for the appel- 
‘lants contends that the decree in the pre- 

_-yious suit was vitiated by fraud inasmuch 
as the plaintiff brought a suit false to his 
knowledge that the 3rd defendant tres- 
passed upon the property belonging to 
him. It is conceded by him that where 
a judgment has been obtained by perjured 
evidence, a subsequent suit will not lie 
“to set aside that judgment. This point 
was set at rest by the Full Bench decision 
in-Kadirvelu Nainarv. Kuppuswami Naicker 
(1). In that case, the learned Chief Justice, 
“Mr. Justice Sadasiva Iyer and Mr. Justice 
Spencer held that the decision in Venka- 
tappa Naick v. Subba Naick (2) was wrong- 
ly decided and that a suit to seb asidéa 
decree in a previous suit on the ground 
that it was obtained by false. evidence 
tendered at the trial would not lie. Mr. 
-Venkatachariar contends; that though he 
is precluded by the Fall Bench decision 
in Kadirvelu 
Naicker (1) from contending that the judg- 
ment obtained by perjured evidence is not 
liable to bs set aside in a subsequent suit 


(1) 45 Tad, Oas. 774; 41 M.743; 3k M. L.J. 599; 23 


M. L. T. 372; 8 L. W. 103; (1918) M. W. N, 514. 
(2) 20M. 179; 16 M. L. $ 59 


. 
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brought for the purpose, yet, he is’ entitled 
to urge, that a judgment, obtained by a 
party by bringing a suit false to his know- 
ledge, could be set aside in a subsequent 
suit on the ground of fraud. His argu- 
ment amounts to- this. If a Court has 
both the parties before it and passes judg- 
ment on a consideration of the evidence 
tendered by the parties, it would not be 


-open to either of the parties to the suit to 


impeach the judgment on the ground of 
fraud merely ‘by reason of the fact that 
perjured evidence was adduced in the case; 
but if the plaintiff brings a suit knowing 
it to be false and adduces evidence in 
support of it, he obtains a judgment by the 
perpetration of fraud and, therefore, such 
a judgment is liable to be upset in a sub- 
sequent suit brought for the purpose. He 
further urges that if the defendant is 
ex parte and does not adduce evidence, the 
plaintiff, who knows, he has brought a 
false claim, knowing it to be false, com- 
mits a fraud upon the Court and, there- 
fore, the judgment obtained in sucha suit 
is vitiated by fraud. 

A number of cases have been cited before 
me and I shall briefly notice the more 
important of them. The authority of 
Flower v. Lloyd (3) was held by the learned 
Judges, who decided Venkatappa Naick v, 
Subba Naick (2) to have been consider- 
ably weakened by reason of the decisions 
in Abouloff v. Oppenheimer (4) and Vadala 
y. Lawes (5). It is not necessary to discuss 
the English cases in view of the decision 


‘in KadirveluNainarv. Kuppuswami Naicker 


(1).. The earliest decision in Calcutta is in 
Mahomed Golab: v. Mahomed Sulliman (6). 
In that case Sir Comer Petheram, C. J., 
after a consideration of the cases on the 
point observed: “The principle upon 
which these decisions rest is that where a 
decreehas been obtained by a fraud practised 
upon the other side by which he was pre- 
vented from placing his case before the 


“tribunal which was called upon to ad- 


judicate upon it in the way most to hia 
advantage, the decree is not binding upon 
him, and. that the decree may be set aside 
by a Court of Justice. in a separate suit 
and not only by an application, made in the 
2 (1879) 10 Ch. D. 327; 39 L. T. 613; 27 W. R, 


- (4) (1883) 10 Q. B. D. 295; 52 L. J. Q. B. 1; 47 L, 
T.`325; 31 W. R. 57 


(5) (1890) 25 Q. B. D. 310; 63 L. T. 128; 38 W, R, 
4. 
(6) 21 O. 61%; 10 Ind. Dee, (p. 5.) 1038, 
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suit in which the decree was passed,to the 
Court by which it was passed, but I am 
not aware that it has ever been suggested 
in any decided case; and, in my opinion, 
it is not the law because a person against 
whom a decree has been passed alleges that 
it is wrong and . that it was obtained by 
perjury committed by, or at the instance of, 
the other party, which is of course fraud 
of the worse kind, that he can obtain a re- 
hearing of the questions in dispute in a 
fresh action by merely changing the form in 
which he places it before the Court, and 
alleging in his plaint that the first decree 
was obtained by the perjury of the person 
in whose favour it was given. Toso hold 
would be to allow defeated litigants to 
avoid the operation, not only of the law 
which regulates appeals, but that of that 
which relates to res judicata as well.” This 
case was followed in Abdul Haq Chow- 
dhury v. Abdui Hafiiz (7). The learned 
Judges who decided Lakshmi Charan 
Shaha v. Nur Ali (8) declined to follow the 
decision in Mahomed Golab v. Mahomed 
Sulliman (6) as according to them the 
authority on which the judgment of Sir 
Comer Petheram, C. J., was based, has 
never been recognized i in England. In that 
case,’ the plaintiff brought a suit to set 
aside an ex parte decree obtained against 
him upon a promissory-note by the defend- 
ant. The learned Judge ‘held that the 
defendant had come into Court with a 
case which he knew to be false and as he 
obtained a judgment in his favour by ad- 
ducing perjured evidence, such a judgment 
could be upsetin a subsequent case. The 
next case on the point is in Mozuful Haq 


v. Surendra Nath.Roy (9) and the learned. 


Judges declined to adopt the reasoning in 
Lakshmi Charan Shaha v. Nur Ali (8) and 
preferred to follow the decision in Mahomed 
Golab v. Mahomed Sulliman (6) and Abdul 
Haq Chowdhury v. Abdul Hafiz (7). They 
observe at page 1005:* 
that the maxim interest rei publice ut sit 
finis litium should prevail, and that the 
view taken by both the Courts below is 
sound and should be affirmed. If the evi- 
dence not originally available comes to 
the knowledge of a litigant and he can 
_ Show thereby that the evidence on which 


(0 50 Ind. Cas. 648; 14 ©. W. N. 695; 11 C. L.J. 


(3) 11 Ind. Cas, 626; 38 C. 936; a ne W. N. 910. 
(9) 15 Ind. Cas. 893; 16 C. W. N.1 


“*Page of 10 0. W. Nl Ed) Kanan maner ne 
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a decree against him was obtained, was per- 
jured, his remedy lies in seeking a review 
of judgment; but the rule of res judicata 
prevents him from re-agitating the matter 
on the same materials or on. materials 
which might have been laid before the 
Court in the first instance.” 

The next casein Calcutta is to be found 
in Kedar Nath Das v. Hemanta Kumari 
Das (10). Inthatcase Fletcher, J. and N. R. 
Chatterjea, J., relied upon Abouloff vV. 
Oppenheimer (4) and Vadala v. Lawes (5). 
and held that if the case was a false one the 

Jourt had jurisdiction in a subsequent 
suit to set aside the decree which was ob- 
tained by fraud practised on ‘the Court. 
At page 450,* Fletcher, J., observes: “As 
far as I know nobody ever challenged the 
proposition that the mere fact that a decree 
has been obtained by perjury is not a 
sufficient ground for setting it aside. A 
different consideration arises where a false 
case is placed before: the Court.” It is 
upon this decision that Mr. Venkatachariar 
relies for his contention that ifthe case is 
false to the knowledge of the plaintiff then 
a judgment obtained by such plaintiff is > 
vitiated by fraud. The matter came up 
again inalater case of Manindra Nath Mittra 
v. Harimondal (11). The learned Judges in 
that case were Chatterjea J., who wasa party: 
to the judgment reported as Kedar Nath 
v. Hemanta Kumari Das (10) and Duval, J.. 
Both the Judges found that no fraud was 
made out. Mr. Justice Chatterjea observed 
at page 136T: . “The cases of Abouloff v. Op- 
penheimer (4) and Vadala v. Lawes (5) show 
that if the case -placed before the Court 
was a false one, the Court has jurisdic- - 
tion ina subsequent suit to set aside the 
decree which was obtained by fraud prac- 
tised on the Court.” 

With great respect to the learned Judges’ 

I may say, Iam unable to follow the reason- 
ing. A plaintiff comes into Court with 
a case which is either true or false, If it 
is based on a transaction to which he 
himself is not a party but his servants or 
agents, it may be that he does not know. 
whether the case is true or false. But his. 
knowledge whether it is true or false is +. 
immaterial. The question is whether-he- : 
adduces false evidence to prove his -cases :. 
Tf a person brings a suit on a- forged pros 3 

(10) 22 Ind. Cas. 709; 18 C. W, N 447. 7 > 

(11) 54 Ind. Cas. 626: 24 0. W. N. 133. 

“Page of 18 C. W. N.—[#d.] ; 

{Pego of H C, W. N Ed] 





(86.1. 0.1928] - 


note and goesinto the box and:proves that 
the note was executed by the defendant 
and that he witnessed the execution and 
if the Court believed him it will give a 
decree on the strength of the evidence ad- 
_ duced before it. So his knowledge whether 
the. pro-note was fabricated or genuine 
‘is immaterial as the Court is guided by 
the evidence before it. Some distinction 
was sought to be made between a vase 
where the defendant is ex parte and a case 
where the defendant puts forward his plea 
and adduces evidence. It was suggested 
that in the latter case- the Court acts 
upon the testimony of one side or the 
other and if the testimony upon which the 
Court relies is perjured, the. unsuczessful 
party cannot impeach the judgment in that 
case by. bricging a subsequent suit fora de- 
claration that that judgment was obtained 
by fraud, But if the defendant is ex parte 
and the plaintiff alone adduced evidence, 
then itis suggested that the plaintiff ob- 
tained a decree by perpetrating a fraud 
upon the Court. This is a distinction with- 
out a difference, * * * The real 
question, in all these cases, is what is the 
basis for the decision of the Court. If 


false evidence or false documents are be- 


lieved by the Court to be true or genuine 
and a judgment is given in such belief, 
it is immaterial whether the. party who 
adduces such false evidence is aware that 
the case is false. If the defendant comes 
forward and ‘pleads that the plaintiffs’ case 
is false and adduces evidence the Court 
will have to judge between two sets of 
evidence. Where the defendant pleads 
that the plaintiffs’ case is false and does 
not adduce evidence, the Court would, no 
. doubt, give a decision with some care. But 
the real question is not with what care or 
-circumspection the Court acts.. A Court 
does not decide a case without evidence 
unless it be upon confession or judgment. 
But wherever the Court hus to determine 
any matter it sifts the evidence placed be- 
fore. it and comes to a conclusion, and if 
the: oral evidence is perjured and the docu- 
ments are spurious or forged, a suit to set 


aside the judgment based upon such evi- : 


dence would not lie. r 

The Allahabad High Court in Ramratan 
Lal v. Bhuri Begam (12) declined to follow 
the decision in Lakshmi Charan Shaha v. 
Nur Ali (8) and in Kedar Nath Das v. Hem- 
anta Kumari Das (10). They observe with 


(12) 30 Ind. Cas. 792; 38.4, 7; 13 A, L J, 901, 
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regard to the former “this decision does not 
appear to have met with the universal ap- 
proval of the Calcutta High Court”. 

The casein Chinnayya v. Ramanna (13) 
is not an authority on the pomt but the 


-learned Judges’ opinion is entitled to gieat 


weight. They say at page 2U8*: “The test 
to be applied is, is the iraud complained of 
not something that was included in what 
has been already adjudged by the Court, 
but extraneous to it? If, for instance, a 
party be prevented by his opponent from 
condueting his case properly by tricks or 
misrepresentation, that would amount to 
fraud. There may also be fraud upon the 
Court if, ina proceeding in which the party 
is entitled to get an order without notice to 
the other side, he procures it by suppress- 
ing facts which the law makes it his 
duty to disclose to the Court.” There are 
proceedings such as Probate proceedings 
and other proceedings where the party 1s 
pound to place before the Court all the 
facts necessary for a proper adjudication. 
But in the case of an ordinary plaintiff 
there isno legal duty cast upon him to 
come into Court with atrue case and prove 
it by true evidence. If it be held that in 
every case where the plaintiff comes into 
the Court with a case false to his know- 
ledge and obtains a judgment in his favour 
that judgment could be upset in another 
suit brought for the purpose, there will be 
no end to litigation. It would be open to 
the defendant inthe second suit to prove 
in a third suit that the plaintiff in the 
second suit brought a suit false to his 
knowledge and ask that the judgment in 
the second suit should be set aside by a 
judgment in the third suit. 

The fraud must be extrinsic to the pro- 
ceedings before the Judge. It must be in the 
conduct of the suit, by keeping the plaintiff 
out of Court, by practising a fraud cnhim, 
or by not serving a notice upon him, or by 
a false declaration inducing the Court to 
believe that notice bas been served and 
proceed with the suit ex parte or by some 
other act by which the defendant is pre- 
vented from placing his case before the 
Court as fully as he would do but for the 
act of the plaintiff. This point was specifi- 
cally decided by the Patna High Court in 
Kripasindu_v. Nandu Charan (14). The 
~ (13) 19 Ind. Cas, 579; 38 M. 203; (1913) M. W. N. 337; 


13M. L. T. 421; 25 M. L. J. 228. 
a4) 56 Ind. Cas. 696; 1 PL. T. 206, 


a 
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learned J udgesobserved at page 607: * “Itis 
- contended, however, that the matter is differ- 
ent where a false case has been delibe- 
rately placed before the Court there can be 
no doubt that the Court has jurisdiction in 
a subsequent suit to set asidea decree which 
has been obtained by a fraud upon the 
Court and it seems clear from Vadala v. 
Lawes (5) and Abouloff v. Oppenheimer (4) 
that if a case which was placed before the 
Court, was false case, it has such jurisdiction. 
The question however, is, under what cir- 
cumstance this jurisdiction should be exer- 
cised, and whether it should be exercised 
in this particular case. The leading case 
on the question of fraud upon the Court is 
the Duchess of Kingstone’s case (15). In that 
case De Gray, ©. J., observes at page 762 | 
“Fraud is an extrinsic collateral act, which 
vitiates the most solemn proceedings of 
Courts of Justice. Lord Coke says “it avoids 
all judicial acts, ecclesiastical or temporal.” 
They also quote with approval the observa- 
tions of the learned Judges in Chinnayya 
v. Ramanna (13) which I have already ex- 
tracted in this judgment and observe: “The 
whole case is before the Court which has de- 
cided it on the pleadings and on theevidence 
and whether the case was a false one or not 
and whether the evidence adduced is per- 
jured ‘evidence or not, the Court must be 
held to have adjudicated on both these 
points and once having adjudicated, it 
cannot be asked to adjudicate again.” I 
may respectfully adopt here the ~observa- 
tions of Lord Justice James in Flower v. 
Lloyd (3): “Assuming all the alleged 
falsehood and fraud to have heen substan- 
tiated, is such a suit as the present sus- 
tainable? That question would require 
very grave consideration indeed before it 
is answered in the affirmative. Whereis 
litigation to end if a judgment obtained 
in an action fought out.adversely between: 
two litigants sui juris and at arm’s length 


could be set aside by a fresh action on 


the ground that perjury had been commit- 
ted in the first action, or that false answers 
had been given to interrogatories, or a 
misleading “Produetion of documents, or of 
a machine, or of a process had been given? 
There are hundreds of actiéns tried every 
year in which the evidence is irreconcil- 
ably conflicting, and must be on one side 
mi a15) A EE L. q poth Ed ) 731; 20 How. State 


“Page of 56 in . Crs. a d.]| 
tPage of 2 Sm. L. C. —[Ed.] 





MADA PEDDA SUBBANNA V. KURNAM KHANDA BAYAMMA, 


[86 1. 0. 19085] 


or other wilfully and corruptly perjured. 
In this case, if the plaintiffs had sustain- 
ed on this appeal the judgment in their. 
favour, the present defendants, in their 
turn, might bring a fresh action to set 
that judgment aside on the ground of per-. 
jury of the principal witness and suborna- 
tion of perjury; and so the parties might go 
on alternatively ad infinitum”. 

In the present case the 3rd defendant had 
filed a written statement. On the date of 
hearing hesent his son to apply for ad-. 
journment on the ground that he was ill 
and that he wanted to apply for a transfer ` 
of the case from the Court of the’ District’ 
Munsif to some other Court. The District. 
Munsif refused to grant the adjournment 
prayed for and when -the Pleader who 
appeared for the 3rd defendant said that he 
had no instructions he proceeded to hear 
the suit ex parte. On appeal the District 
Judge held thatthe 3rd defendant did not 
show sufficient cause for his absence on 
the date of hearing and dismissed his ap- 
peal. Therefore it cannot be said that the 
Court was not appraised of the contention 
of the defendants and did not weigh care- 
fully the evidence that was adduced by 
the plaintiff in that suit. 

The next contention urged by Mr. Ven- 
katachariar is that the plaintiffs Nos. 1 and 2 
were not represented in the former suit that 
the suit was based upon a trespass and that. 
the decree obtained against 3rd defendant 
alone inthe previous suit would not bind 
the plaintiffs Nos. 1 and 2 inthis suit. I 
consider the contention that the-defendants 
Nos, 1 and 2 were not represented in the 
former suit is not tenable. The 3rd defend- 
ant is the father of defendants Nos. 1 and 2 
and the suit was contested on behalf of the 
family. The plaintiff in the previous suit 
contended that he was the owner of the 
property and that the 3rd defendant had 
improperly encroached upon it. The 3rd 
defendant contended that it was the family 
property and not the property of the plaint- 
iff. It cannot be said, in thesecircumstances, 
that the suit was brought on a trespass 
pure and simple. No doubt if there was 
a trespass the decree against one trespasser 
would not bind the rest.. But as point- 
ed out by Mr. Somayya, who appears 
for the respondent, the parties knew they 
were litigating about’ their title to the 
plaint property. The first defendant as 
manager of the joint family did put for- 
ward “a title to the plaint-property and it 
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was found against him. The case in Sheo 
Shanker Ram v. Jaddo Kunwar (16) is in 
oint. Their Lordshipsobserveat page 386*: 
‘There seems to be no doubt upon the In- 
dian decisions (from which their Lordships 
See no reason to dissent) that there are ac- 
tions, including foreclosure actions, when 
the Managers of a joint Hindu family are 


in effect the representatives of the other’ 


members of the family and that the 
family as a whole is bound.” The 
first plaintiff went to the Vakil of his 
father to instruct him to apply for an -ad- 
journment. Both the plaintiffs were aware 
of what was going on and they and their 
father jointly contested the previous suit. 
The 3rd plaintiff did not appear on the date 
of hearing and could not show sufficient 
cause for his absence. That was the reason 
“why the suit was decreed against him. 

There is nothing in this contention. 
In the result the-appeals fail- and is dis- 
missed with costs. 

V. N. V. 

Z, K, 


(16) 24 Ind. Cas. 501; 36 A. 383; 18 C. W. N. 968; 
16 M. L. T. 175; (1914) M. W. N. 593; 1.L. W, 645; 
20 0. L. J. 282; 12 A. L. J. 1173; 16 Bom. L. R. 810; 
411. A. 216 (P. 0., 
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BOMBAY HIGH COURT. 
First Civin APPEAL No, 64 or 1921, 

- July 4, 1924. ` 
Present;—Sir Lallubhai Shah, Kr., Chief 
Justice, and Mr. Justice Fawcett. 
‘LAKSHMAN SADASHIV PALEKAR— 

.  PuatntirF—APPELLANT : 


VETSUS P 
GOVIND GANESH KARMBELKAR— 
DEFEN pant—REspon DENT. 

Civil Procedure Code (Act V of 1908), s. 47—-Sale 
in execution—Decree-holder” purchaser; position of— 
Suit to recover possession, whether maintainable. 

. An auction-purchaser, who is himself a decree- 
holder, can sue to recover possession of the property 
purchased by him at the Court sale. Section 47, O. 
P. O., is no barjto such a suit. - A 

- Hargovind Fulchand v. Bhudar Rdoji, 83 Ind, Oas. 
932; 26 Bom. L. R. 601; (1924) A. I. R. (B) 429; 48 
B. 559, followed ` Da 

First appeal from the decision of the 
First Class Subordinate Judge at Ratna- 
giri, in Suit No. 28 of 1919. 

Mr. A. G. Desai, for the Appellant. 

Messrs. D. C. Virkar, P. B. Shingne and 
D. N. Deshpande, for the Respondents. 

JUDGMENT.—In 1888 one | Vishnu 
mortgaged his share in the lands in suit 


LAKSHMAN SADASHIY_¥, GOVIND GANESH. 


508 - 


to the plaintiff's father and his uncle. The 
mortgagee obtained a decree in 1901 against, 
Vishnu ‘and his brother Sadashiv. Ap- 
parently Vishnu purported to have mort- 
vaged Sadashiv’s share in the properties. 
The piaintiff's father had bought over the 
whole mortgage interest. The plaintiff's 
father bought the property at the sale in 
October 1905. In 1908 he attempted to get 
possession under the sale but an objection 
was raised by the present defendant No. 1,, 
who represented the interest of Sadashiv. 
In November 1909 the objection of defend- 
ant No. 1 was allowed, and the Court 
held that the plaintiff's father was not 
entitled to exclusive possession, but that 
he could have joint possession with defend- 
ant No. 1. In 1911 the plaintiff filed a 
suit to enforce his right under the sale, 
but apparently that was withdrawn with 
liberty to file a fresh suit. Then a suit 
was filed in the Rajapur Court on Septem- 
ber 12, 1917, but as the subject-matter of . 
the suit was held to be worth more than 
Rs. 5,000, the plaint was returned for pre- 
sentation to the proper Court. The present 
suit was filed in 1918 in the Court of the 
First Class Subordinate Judge at Ratna- 
giri. The suit was filed against several 
defendants who were interested in the 
lands for partition of the property, and 
for possession of the plaintiff's share. The 
plaintiff claimed to be entitled to the 
shares of Vishnu and Sadashiv in these 
properties, 

Various contentions were raised on be- 
half of the defendants; but three prelimi- 
nary issues were raised with which alone 
we are concerned in this appeal. The 
learned Judge decided these issues in 
favour of the defendants and against the 
plaintiff and dismissed the suit. He held 
that the propér remedy of the plaintiff 
was to- proceed in execution, and that the 
suit was barred under s.47, O. P.O. He 
accepted this view on the authority of 
the decision in Sadashiv v. Narayan 
Vithal (1) according to which if the 
auction-purchaser happened to be the de- 
cree-holder, his proper remedy was: to 
proceed in execution. He also held that 
in virtue of the order made in November 
1909 disallowing the application for ex- 
clusive possession and upholding the 
objection of defendant No. 1 the suit was 
barred under Art. IIA of the Indian 


D 11 Ind, Cas. 987; 35 B. 452; 13 Bom, L. R, 
661, 
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Limitation Act, Sch. I. It was held that 
as the suit was not brought within ‘one 
year,-.the order disallowing ‘his claim 
against defendant No.1 had become con- 
clusive. In the result the plaintiff's suit 
was dismissed. 

“ The plaintiff has appealed to this Court. 
As regards the finding on Issue No. 2 
relating to the interest of Sadashiv, as 
represented by defendant No.-1, it is not 
seriously contended that the view taken 
by the lower Court is wrong. In fact it is 
admitted that the order made in November 
1909 was an order covered by O. XXI, r. 
103, ©. P. ©. It follows that as the suit 
has not been brought within one year, 
that. order has become conclusive. 

But as regards the plaintiffs right to 
claim partition in respect of the share of 
Vishnu, of which he is the owner, the posi- 
tion is different. The decision in Sadashiv 
v. Narayan Vithal (1) has béen re-con- 


-sidered by a Full Bench of this Court in 


Hargovind Fulchand v. Bhudar Raoji (2) 
and it has been held that an auction-pur- 
chaser, who is himself a decree-holder, can 
sue to recover possession of the property 


purchased by him at the Court sale. 


The decision upon which the lower Court, 
rested its conclusion is now overruled, and 
the view which the appellant contends for 
has been accepted in Hargovind Fulchand 
v. Bhudar Raoji (2). It is not suggested 
before us that, ifthe period: of limitation 


- is not three years as for an application for 


execution, the plaintiff's claim is barred. 
He sues for partition and possession’ of- 
his share,. and it is clear that there is no 
bar of limitation to such a suit as brought 
by the plaintiff. f 

We allow this appeal, reverse the decree 
of the lower Court and send back the case 
for disposal on the merits. 

Costs ` of this appeal and in the lower 
Court to be. costs in thé suit. When the 
Tearned Judge comes to dispose of the suit, 
it will be within his discretion to make 
such ordér as to costs as he may think 
proper. . : 

We desire tp make it clear that in re- 
manding the case we do not disturb the 
conclusion of the lower Court, that the 
plaintiff cannot claim in. this suit any 


| interest in respect of Sadashiv's share in 


the property. We decide nothing in this 
appeal except the question of limitation 


(2). 83 Ind. Cas, 932; 26 Bom. L. R. 601; (1924) A. I. 
(B.) 429; 48 B. 550, ea, 
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and the bar of s. 47, ©. P. C., as regards 
Vishnu’s share in respect of which the 
plaintiff claims a right to partition and 
possession. -> - 
= Appeal allowed: 
K.S. D. ; Case remanded. 
PRIVY COUNCIL. 
APPEAL FROM THE NAGPUR JUDICIAL ComM- 
MISSIONER’s COURT. 
July 29, 1924 : 
Present :—Lord Dunedin, Lord Atkinson 
and Sir John Edge. 
ANNAPURNABAI AND ANOTHER— 
PETITIONERS 
` Versus i 
RUPRAO— RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 109, 110— 
Appeal to Privy Council, right of—Modification of 
decree by High Court—Special leave to appeal, when 
can be granted. í 

While decreeing a suit for possession of property 
on the ground of adoption, the Court ordered that 
the plaintiff should provide maintenance for the 
widow of the deceased who was one of the defendants, 
and that the maintenance should he a charge upon the 
estate. On appeal the High Court moditied the decree 
by increasing the amount of maintenance but 
affirmed the decree in all other respects. The 
defendants thereupon applied for leave to appeal to 
the Privy Council, but the application having been 
dismissed théy applied for special leave to appeal : 

Held, that the petitioners had a right of ay peal 
under ss. 109 and 110 of the C. P. C., and that s] écial 
leave should be granted but should be limited to the 
question of maintenance. [p. 504, col. 2.] 


FACTS appear from the judgment of 
the Court of the Judicial Commissioner of 
the Central Provinces, (Mr. Kotval,.A. J. C., 
and Mr, Prideaux, A. J. C.), dated the 
26th September 1923, in First Civil Appeal 
No. 11-B of 1922 and published as78 lnd. 
Cas, 284. ee a oo 

Sir George Lowndes, K.C., and Mr. Wal- 
lach, for the petitioners. 

JUDGMENT. 

Lord Dunedin.—In the opinionof their 
Lordships the contention of the petitioners’ 
Counsel as to the effect of s,110 of the C. 
P. C.is correct. They had, therefore, a right- 
of appeal. Special leave to appeal should 
be granted -but- should be limited to the 
question of maintenance. The petitioners’ 
chance of success is not material to their 
application. f 
`- Their Lordships will humbly advise His 
Majesty that special leave to appeal be 
granted, but that it should be limited as 
already stated. f 

K. 8. D. Application allowed. 

Solicitors for the Petitioners.—Messrs. T, 
L. Wilson & Co, 5 
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. -NAGPUR JUDICIAL. COMMIS- 

. SIONER’S COURT.. 
Seconp Civic APPRAL No. 327-B.or 1922, 
ss EES October 17, 1923. 

Present:—Mr. Kinkhede, A. J. O. 
7- GANGABAKAS AND oTHERS— 
PLAINTIFFS —ÅPPELLANTS 
; É versus l i 
NARAYAN AND OTHERS—DEFENDANTS— 


i RESPONDENTS. . 

Negotiuble Instruments Act (XXVI of 1881), s. 118 
(9)—Pleadings—Proof—Pro-note—Custody —Presump- 
tion about ownership—Hindu Law-—Joint family 
property—Presumption, when weakens—Property in. 
name of one co-parcener —- Presumption — Second 
appeal—findings of fact—Misconception of question 
to be tried: A i i 

The custody ofa pro-note raises an initial pre- 
sumption of ownership in favour ofthe person from 
whose custody it is produced. [p. 506, col. 2.] 

Prima facie all custody must be presumed to be 
lawful in'the absence of circumstances showing that 
it was obtained illegally or by frand or otherwise. 
[p. 507, col. 1.] : : 

‘It is not always necessary for the preservation of the 
joint nature of Hindu family property that members 
of the family should live in commensality; they may 
dwell and mess apart and yet remain joint in property. 
Where the family consist of father and sons the pre- 
sumption of their being members-of a joint family is. 
very strong. It is only when you go farther and 
farther away from the founder of the family that the 
ee becomes weaker and weaker. [p. 507, 
col, 2. ` 

tivecy Hindu family is presumed to be joint in 
food, worship and estate, and the property is pre- 
sumed to be joint and undivided. [ibid.] 

The use of the name of one co-parcener ina docu- 
ment does sot by itself show that the transaction was 
separate or there had been separation between him and 
the rest of the family. [ibid.]’ 

The presumption with regard to property in the 
name of a co-parcener is a presumption as to the con- 
tinuance of a juridical relationship combined with a 
presumption as to the ordinary practice of Hindu 
families,and it applies as much in the case of father 
- and son governed by Mitakshara Law as to the case 
of properties of other co-parceners. It takes the place of 
evidence and may be displaced by evidence ofa state 
of things inconsistent with such presumption. [p. 507, 
col. 2; p. 508, col. 1.] 

It-is open to the second Appellate Court to scan 
thie evidence and come to a different and independent 
finding, if in its opinion the lower Courts have entirely 
miseonceived the real questions they had to try. 
[p. 503, col. 2.] y h 

Appeal against the decision of the Dis- 


trict Judge, East Berar, Amroati, in Civil 


Appeal No. 192 of 1921, dated the 21st ` 


‘March 1922. 
Messrs. M. R. Bobde and V. V. Chitale, 
for the Appellants. |. . Boe 
Dr. H S. Gour and Mr. D. T. Mangal- 
murti, for the Respondents. 


JUDGMENT.—Ezhibit P-1 on which 
the present suit is based is a promissory- 


.nọte dated Ist September 1918 for a con- ` 


‘i 
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sideration of Rs. 1,700, It is made payable 
on demand and stands in the name of 
Jainarain as the payee. He is dead and 
his father plaintiff No, 1 and brother plaintiff 
No.2 and nephews plaintiffs Nos. 3to 5 have 
sued upon it alleging that theamountevovered 
by it was a debt-due tothe joint family 
consisting of themselves and Jainazain. 
They have joined with the claim on the 
promissory-note a claim for the recovery 
of the price of gold rings alleged to have 
been deposited with the exécutant of the 
promissory-note. defendant No. 1 who with 
defendant No. 2 owns the shop doing busi- 


_ness in the name of Bisan Chand Narayan 


Marwariof Shendurjanna, The total claim 


. thus comes to Rs, 1,396. 


The defendant No. 1 denied the liabi- 
lity for the. claim on the ground that 
the promissory-note was in consideration 
not of any.loan advanced but of a deposit 
by Jainarain and that plaintiffs and the 
said Jainarain did not, atthe date of the 
promissory-note, constitute a joint Hindu 
family and that consequently the plaintiffs 
had no interest init orin the money due 
thereunder. He pleaded that the money 
belonged to Jainarain himself and if there 
be any body entitled -to recover it, it was 
Musammat Basanti Bai his widow and 
heir. He also urged that the widow wasa 
necessary or at any rate a proper party to 
the suit. Upon this objection being raised 
the -Court ordered her to be joined as a 
co-defendant No. 3. For the sake of con-. 
venience it must be mentioned here that 
the pleadings made on behalf of the de- 


` fendant No. 1 nowhere disclosed any as- 


sertion to the effect. that Jainarain was 


‘separate in his estate from his father and 


brothers and that the money deposited be- 


. longed to Jainarain’s wife in her own vight. 


The alleged deposit. of gold rings was 
denied. 
The defendant No, 3 raised a very pecu- 
liar defence. She admitted that the defend- 
ant executed the promissory-note in favour 
of her husband Jainarain “who then lived 
separate from plaintiffs,” She, however, did 


.not urge that her husband was not joint 


in estate with plaintiffs but, on the other 
hand,. clearly admitted that her husland 
left no propeity. In spite of this she denied 
the plaintifis’ right to realise the money 
apparently on the ground that the money 
advanced on the promissory-note belonged 
according to herto her own father and wag 
handed over to Jainarain by her for bein g 
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tasa deposite in defendants Nos. land 
ee She thus set up a right in herself 


to the money not necessarily as the widow of 
her husband but as the real owner thereof. 
As regards the claim for gold rings she 
alleged that it was she who made the de- 
posit and declared that she had got them 
back too. The defendant No. 2 did not 
put in any defence on the merits. In this 
imperfect state of pleadings on the crucial 
point of jointness or separation in estate, 
of Jainarain from the plaintiffs, the Judge 
of the Court of first instance proceeded to 
frame the following among other issues :— 
1. Did plaintiff No.1 Gangabakas advance 
the money in suit to. defendant No. land 
get the promissory-note executed: in the 
name of his son Jainarain deceased ? © 
ə. Whether plaintiff's son Jainarain de- 
posited three golden rings of 3 tolas with 
defendant No. 1, what was their value ? 
3. Whether plaintiffs and Jainaram 
formed joint Hindu family and did the ring 
belong to the joint family? 
Whether the consideration was ad- 
vanced asaloan or kept as a deposit re- 
payable on demand it made no difference 
to the right to recover the same from the 
defendants provided the money was due 
. from them. The real point, therefore, was 
not whether it was aloan or deposit “but 
whether the ownership of the promissory- 
note vested in Jainarain alone or in the 
joint family consisting of Jainarain and 
plaintiffs. It was, therefore, necessary to 
specifically put this point of the ownership 
ofthe money due under the promissory- 
note into issue like the point of the owner- 
ship of the gold rings which forms part 
of Issue No. 4 quoted above. However, the 
parties went to trial with such defective 
issues and the trial also was equally de- 
fective or perfunctory. It does not appear 
* that the parties or the Judges of the lower 
Courts had kept clearly before their minds 
the real issue that had to he proved or de- 
cided in the case. Although defendant No. 
3 had at the stage of pleadings vehement- 
ly attacked the plaintiffs’ right of suit and 
set up a title in herself or in her own father 
to the money and emphatically denied that 
it belonged to Jainarain and plaintiffs joint- 
ly, she did no oe to lead any evidence 
her allegations. - 
tT ana Nos. l and 2 even led no 
evidence to prove what they had expressly 
alleged, namely, that J ainarain was the 
exclusive owner of the promissory-note. 
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They, however, strangely enough ledevidence 
to prove what they had not pleaded, namely, 
an admission by Jainarain that the money 
was his wife’s money. Proofsuch as this 
is liable to be wholly rejected on the prin- 
‘ciples: of the maxim secundum et allegata 
et probata, The Court of first instance did 
not show its alertness in this’ respect and 
the consequence was that such inadmis- 
sible and irrelevant evidence has done it 
a mischief. The confusion and imperfec- 
tion that we have noticed at the stage of 
pleadings and issues did not stop only 
there. It spread its infection down to the 
stage of judgment for we find that the 
Court of first instance did not weigh the 
evidence rightly and did not also record 
its findings distinctly on distinct issues, 
The most important issue in the case, name- 
ly, No. 4, was decided in a most perfunc- 
tory manner as one can see from para. 13 
of the judgment. The discussion in paras. 
8, "9 and 10 instead of dealing with the 
question involved in Issue No. 1 dealt with 
the point covered by the first part of Issue 
No. 4. In this way the whole trial has been 
defective from one end to the other and 
naturally the most important and real issue 
in the case, namely, regarding the ownership 
of the pro-note was not rightly decided by 
the lower Courts. 

While weighing the evidence adduced 
in the case the Courts below failed to call 
into aid the initial presumption deducible, 
about the plaintiffs’ ownership of the pro- 
missory-note, from the fact of their having 
produced itin Court from theirown cus- 
tody. The Court would have been perfect- 
ly justified in drawing such inference as 
could logically he based upon the fact of 
such custody of the instrument of obliga- 
tion being with the plaintiffs. Had the 
instrument been produced froth the custody 
of the widow of Jainarain, that in itself 
would have been a very strong presump- 
tive evidence to show that it came from the 
widow's custody because it was the exclu- 
sive property of her husband. Ifit be per- 


_missible to apply af least the principle 


underlying the provisions of s. 110 of the 
Indian Evidence Act to the facts of the 
case, I would presume that plaintiffs are 
owners of the promissory-note which they 
hold in their possession. It is pointed out 
for the. plaintiffs-appellants with consider- 
able force that under s. 118(c) of the Negoti- 
able Instruments Act, their custody and 
possession of the pro-note must be accepted 


: 
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as lawful. Prima fazie all custody must be 
presumed to be lawful in the absence of 
circumstances showing that it was obtained 
illegally or by fraud or otherwise. THere 
is nothing in the record before me to show 
© that plaintiff No. 1 came to have the cus- 
tody of “the pro-note otherwise than by 
straightforward or lawful means. Even 
D. W. No. 3 proves that he thought fit to 
hand over the pro-note to plaintiff No. 1. 
Why should he have done so, and not 
. handed it over to defendant No. 3 the 
widow of Jainarain? The story told by 
the witness No. 3 for defendants Nos. 1 
and 2 about Jainarain handing over the 
pro-note to him for safezcustody seems 
ridiculous on the face of it and no man of 
ordinary common sense would accept it. 
If the witness knew from personal know- 
ledge that Jainarain’ was living and mess- 
ing separately from the plaintiffs then it 
clearly shows that he did not regard mere 
separate messor residence as an index of 
separation in estate; otherwise he would 
have withheld the pro-note from the plaint- 
iffs or at-any rate if he entertained any 
doubts, kept it with himself, or handed it 
over to Jainarain’s widow, as the safest course. 
The widow defendant No. 3's admissicen 
“that her husband left no property cuts the 
very ground.under the feet of the defend- 
ants. “Are we to assume that the pro-note 
in suit was the only document in which 
Jainarain was interested? How and when 
did he acquire such ownership, the record 
is silent onthe point. Had defendant No. 
3 led evidence to prove that it was she or 
her father who supplied the money; and 
had the evidénce been believed then the 
matter would have been different and there 
would not have been left much room for 
the application of the aforesaid presump- 
tion to the facts of the present case. De- 
fendants could and should have set up and 
proved the story of Jainarain's separation 
from the plaintiffs in all respects, had it 
been afact. Their omission is very signi- 
ficant- and far from negativing the plaint- 
iffs’ case it clearly establishes the truth 
of the plaintiffs’ version. A slight evidence 
on plaintiffs’ side asto the lawful origin 
of the custody of the pro-note ought, in 
view of these and other circumstances which 
abound in the case, to suffice for proving 
the. plaintiffs’ jointness as also their joint 
ownership with Jainarain of the said pro- 
note, In arriving at this conclusion I have 
not taken into consideration the pro- 
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bative value of the’ other evidence on 
record which clearly shows that the pro- 
the sepa- 
rate property of Jainarain. His rela- 
tionship as plaintiff No. l’s son, his tender 
age of 18 to 22ab the time of the taking 
of the promissory-note, the absurd and 
contradictory versions given by defendants’ 
witnesses Nos. 1 to3 as to the time of his 
alleged separation from father which accord- 
ing to witness No. 2 took place 2 or 3 
years before his death while according to 
witness No. 3 took place only 12 months 
before that event, coupled with the defend- 
ant No. 3’s admission that her husband 
lived separate and left no property, all 
cumulatively point to only one conclusion 
that Jainarain was not separate from his 
father and other members of the family, at 
the date of the pro-note. On the contrary it 
can be said to be clearly established that 
that was too tender an age for Jainarain to 
acquire any estate for himself by his own 
personal exertions,. which would entitle 
him to style himself as the absolute or 
exclusive owner of: the promissory-note. 
Under these circumstances Iam compelled 
to say that the lower Appellate Court was 
in error in proceeding to observe that 
defendant No.3 had urged that her hus- 
band was not joint with plaintiffs, but was 
separate in estate. 

_It is needless for me to point out 
that it is not always necessary for the 
preservation of the joint nature of the 
family property that members of the family 
should live in commensality; they may 
dwell and mess apart and yet remain joint 
in property. Trevelyan’s Hindu Law, 2nd 
Edition, at page 215; where the family 
consists of father and sons the presumption 
of their being members of a joint family is 
very strong. It isonly when you go farther 
and farther away from the founder of the - 
family that the presumption becomes weaker 
and weaker. There can be and there is to my 
mind no manner of doubt about Jai- 
narain’s status as a joint member of the 
joint family of plaintiffs and himself. Every 
Hindu family is presumed to be joint in 
food, worship and estate and the property 
is presumed to be joint and undivided, 
The use of the name of one co-parcener in 
document does not by itself show that the 
transaction was separate or that there had 
been aseparation between himand the rest of 
the family. The presumption with regard to 
property in the name ofa co-parcener is a 
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presumption as to the continuance of a 
juridical relationship combined with a pre- 
sumption as to the ordinary practice of 
Hindu famili¢és and it applies as much in 
the case of father and son governed by 
Mitakshara Law as to the case of properties 
of other co-parceners. 
evidence and may be displaced by evidence 
of a state of things inconsistent with such 
presumption: cf. Trevelyan’s Hindu Law, 
page ‘215, 2nd Edition, 

It is a matter of common experience 
thatin a joint Hindu’ family consisting of 
father and sons the father in a spirit of 
advancement very often takes bonds in the 
names of junior members of the family 
such as his adult and minor sons and not 
necessarily in his own name or in the name 
of the eldest son or of the managing member. 
Asa matter of fact plaintiff No. 1 in his 
deposition tells ‘us that he is possessed of 
other promissory-notes standing in the 
names of the other members of the family. 
I believe the evidence given by plaintiffs 
to prove that the money was paid from the 
joint family funds by plaintiff No 1 but 
that the pro-note was taken in the name of 
Jainarain, the minor member as a mere 
matter of form just as the other pro-notes 
were taken in the names of the other 
members, This does not strike me as in any 
way unnatural or inconsistent with joint 
ownership. According to D No. 3 
Jainarain and his father Gangabakas se- 
parated in mess from the time that Jain- 
arain’s wife came to their house about 12 
months before the death of Jainarain, while 
D. W. No. 2 makes the separation take place 

. about 2 or 3 years before his death. It 
appears Jainarain’s wife was too young to 
live separate with ier husband, rather than 
live under the protection of her father- 
in-law. The value of this evidence as re- 

* gards the alleged separation in mess even 
is weakened as soon as we read in the 
deposition of the witness a further passage 
which indicates that he had no personal 

_knowledge about this separate messing. 
Evidence such as this by reasons of its 
being evidence of persons who have not 
seen the actual state of things, becomes 
inadmissible as hearsay evidence and, there- 
fore, of no value as legal evidence. Even 
the witness No. 1 for defendants Nos. 1 and 
2 instead of proving clearly separation in 
estate has proved that Gangahakas plaintiff 


No. 1 is in possession of the house in the. 


Bada where Jainarain lived with. Ganga- 
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bakas. Such evidence cannot, in my opinion, 
prove separation, and should, not have been 
considered, as sufficient to rebut the pre- 
sumption of jointness which clearly arose 
in the case. It is urged that sitting as I 
do asa Court of Second Appeal I cannot 
go behind but am bound by what are 
termed the concurrent findings of fact on 
the question of jointness or separation. 
On the other hand it is pointed out that as, 
the question whether a Hindu family is 
joint or separate is not a pure question 
of fact but isa mixed question of law and 
fact, isis open to a High Court to look 
into evidence to find out how far it is 
legal evidence and justifies the conclusions. 
arrived at by the lower Court : Sabal Singh 
v. Salik Ram Singh (1). I am clearly of 
opinion that it was open to mie to scan the 
evidence and come to a different and 
independent finding on it in this case, as, 
in my opinion, both the lower Courts have 
as shown above entirely misconceived the: 
real question they had to try : Damusa v. 
Abdul Samad (2) is ample. authority for 
this view. Both the Courts below have wrong-. 
ly dismissed the suit of the plaixtiffs. The 
result is that I uphold the contention raised 
in ground No. 1 of the memorandum of 
appeal to this Court and set aside the decree . 
dismissing the plaintiffs’ suit so far as it 
relates to the claim on the” basis of the 
pro-note. f 

As regards grounds Nos. 2 and 31 need 
not say much. The plaintiffs if they wanted 
to rely upon the documents which they say 
they discovered so late as between 4th January 
1922 and 9th January 1922 ought to have 
used their best endeavours to discover them 
earlier. In the present state of the record 
Lam precluded from saying anything about 
their genuineness or otherwise, I do not 
think any “substantial cause "has been 
made out for entertaining the application 
to admit additional evidence. For the 
reasons given in Bombay Sizing and Stores 
Supplying Co. v. V. B. Kusumgar & Co. (3), 
I see no grounds to entertain the appliva- 
tion ; I, therefore, reject it. . 

As regards ground No. 4 I do not see 
any valid reasons to hold that the rings, 
were not returned to defendant No 3 who 
admits having got them back. There is no 


(1) 67 Ind. Cas. 67; 44 A. 602; 20 A. L. J. 473;4U 
P. L. R. (A.) 93; (1922) A. I. R. (A) 188. 

(2) 51 Ind. Gas, 177; 15 N. L. R. 97 at p. 101. 

(3) 84 Ind. Cas. 74: 47 B. 674; 25 Bom. L. R. 310; 
(1924) A. I. -R.B.) 227. oo. aE Mee ` 
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satisfactory and independent evidence on 
the record to show that the rings are still 
with the defendants. I, therefore, disallow 
theclaim for gold rings. ; 
10. The decree dismissing- the suit -is 
set aside andin lieu thereof a decree for 
Rs. 1, 7u0 and plaintiffs’ proportionate costs 


of all the three Courts is passed against _ 


defendants. Nos. land 2. The rest of the 
claim is dismissed. Defendants Nos. 1 to 3 
whose defence has failed will bear their 
own respective costs throughout. i 
G. R. D, Š í 
8. D. 


‘ 
ee, 


_ Appeal allowed. 


RANGOON HIGH COURT. 
Crviz Revision No. 125 oF 1924. 
. . December 4, 1924. a's 
Present:—Mr. Justice Godfrey. 4 
: MA E—-PETITIONER a 
í versus f 

“MA E alias MA MIN E—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 115, O. VII, 
r. 1 -Specific Relief ` Act (I of 1877), 8. 44— Suit for 
declaration—Order holding that plaintiff is boynd to 
sue for consequential relief and directing amendment 
of plaint—Revision, whether lies. : 

Upon a preliminary objection taken to the main- 
tainability of a suit for declaration, the Court held 
that the plaintiff was bound to sue for the consequen- 
tial relief of possession and gave time to the plaint- 
iff to amend the pldint. Plaintiff applied for revision 
of the order: . ? 4 

Heid, (1) that if the plaintiff failed. to comply with. 
the order of the Trial Court to amend the plaint the 
Qourt would have no alternative but to complete 
its order and to reject the plaint under O. VII, r..11 
of the C. P. C., which order would be open to appeal ; 
[p. 509, col. 2.) | ae ee 

(2) but that at present there was no complete order 
against which the plaintiff could move the High Court 
in revision. [ibid. 

Nawab v. 
1912; 202 P. W. R. 1912; 212 P. L. R. 1912, referred 
to. Se ae h 
Civil: revision against an order of the 
District Judge, Magwe, in ©. R. No. 24 of 
1923. WA i 


M: Halkar, for the Appellant. 

Mr. Kyaw Din, for the'Respondent. 

JUDGMENT.—A preliminary objec- 
tion is taken in this case that the present 
application will not lie and which appears 
to me to be well-founded. The’ learned 
District Judge, Magwe, upon a preliminary 
objection taken before him held that the 
suit as framed for a bare declaratory decree 
‘was barred by the provisions of s. 42 of 
qho Specific Relief Act, inasmuch as the 


4 


(D.J 


a hand, i¢Ind. Cas. 475; 69 P. R.. 


consequential relief of possession was not 
also claimed ,and he accordingly gave time 
to the applicant to amend ker plaint. This 
was, of course, a perfectly good exercise of 
his discretion and if no amendment was 
made within the time limit he would have 
no alternative but to reject the plaint under 
O. VII, r. 11, 0. P. ©. Indeed the rejection 
of the plaint is the only order contemplated 
by that rule in such circumstances and an 
order tothat effect once passed would be 
appealable. That being so it appears to 
me that there is at present no complete 
order against which the plaintif-applicant 
is entitled to move this Court. : 

The completion of the order by rejecting 
the plaint hasin fact been stayed’ by the 
Court-in the exercise of its discretion afford- 
ing an opportunity to the plaintiff-ap- 
plicant to amend her plaint. She has not 
objected to do so, but if she does not the 
Court will have no alternative but to com- 
plete its order and reject the plaint, and 
the plaintiff-applicant will then have a 
right of appeal [c7., Nawab v, Duni Chand 
No revision application lies where 
there is a right of appeal, and since there is 
a right of appeal upon completion of the 
order before referred to, I do not think 
any application in revision lies here, 
The application must accordingly be rejected 
with costs two gold mohurs. 

i Application rejected, 


Z, K. 
(1) 16 Ind. Cas. 475; 69 P. R. 1912; 202 P. W.R, 
1912; 212 P. L. R. 1912. | 


. MADRAS HIGH COURT. 
Second CIVIL APPEAL No. 311 oF 1922, 
4 September 25, 1924. 
Present:—Mr. Justice Devadoss. 
Tue CHAIRMAN or MUNICIPAL 


= COUNCIL, CALICUT—Dzrenpant No. 2 


—APPELLANT, 
é VETSUS 
VATTONI KESAVA MENON AND 
ANOTHER—PLAINTIFF AND DEFENDANT No, 1 
= —RESPONDENTS. 

Breach of contract—Wrongful dismissal— Damages, 
suit for—-School master—Management of school, change 
of—Aassignment of contract, absence of, effect of — 
Notice, whether necessary. ; 

A Municipal Council took over the management of 

a School from a society. Before taking over the 
manegoment, tho Council gave an intimation to tho 
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staff of the school, including the plaintiff, that the 
services of the staff would not be required after the 
closing of the school for midsummer holidays. The 
plaintiff continued as teacher for some days after the 
change in management and his services ware then 
dispsnsed with, without any fresh notice. In a suit 
for damages for wrongful dismissal without 
notice, against the Municipal Council : 

Held, (1) that the mere fact that the management 
of the school was taken over by the Municipal Council 
did not necessarily imply that all the liabilities and 
outstandings and contracts of the society were taken 
over ; that the plaintiff's contract was not with the 
school, for the school being an unregistered body had 
no existence as such, but with the society, and that so 
long as the society did not assign the contract to the 
Municipal Council, the plaintiff could not . hold the 
Municipal Council responsible; [p. 511, col. 1.] 

. (2) that in the absence of a definite appointment of 
the plaintiff tothe staff of the school, the plaintiff 
could not be held to be a servant of the Municipal 
Council by reason merely of the fact that he had 
continued to work on the staff, and that the services of 
the plaintiff were, therefore, liable to be terminated 
without notice. [p.-511, col. 2.] 

of 


Second appeal -against a decree 
the Court of the District Judge, South 
Malabar, in A., S. No. 87 of 1921, preferred 
against that of the Court of the District 
Munsif, Calicut, in O. S. No. 689 of 1919. 

Mr. P. Chenchiah, for the Appellant. 

Messrs. K. P. M. Menon and K. 
Ramakrishna Tyer, for the Respondents. 

- JUDGMENT. —This is one of those 
unfortunate cases which ought not.to have 
been brought into Court. The plaintiff 
sues for damages for wrongful dismissal 
without proper notice. The Ist -defendant 
“was the Chairman of the Society for pro- 
moting the education of women, The 2nd 
defendant is the Chairman of the Municipal 
Council of Calicut. The plaintiff's case is 
that he was appointed as the permanent 
lst assistant master of the girls’ school 
at Calicut ona salary of Rs. 50 and was 
given an allowance of Rs. 10 so long as he 
acted for the head mistress, he was dis- 
‘missed from the service without proper 
notice and he is, therefore, entitled to be 
paid damages. The Ist defendant disclaims 
all connection with the Society and the 2nd 
defendant pleads thatthe plaintiff has no 
claim against the Municipal Council as he 
was not taken into its service. The District 
Munsif dismissed the plaintiffs suit but 
gave a decree for eleven days’ salary which 
the 2nd defendant admitted he was entitled 
to. On appeal the District Judge allowed 
the appeal and passed a decree in plaintiff's 
favour for Rs. 640 at the rate of Rs. 50 per 
month plus Rs. 40 for four months during 
which period there was no head mistress. 
Qn behalf of the appellant it was urged 


proper 


that the Municipal Council of Calicut never 
took over the contract that was entered into ' 
between the plaintiff and the Society for 
the promotion of women. In 1916, the 
girls school’ seems to have been in a bad 
state and the Educational Authorities insist- 
ed upon a proper head mistress being ap- 
pointed. After some correspondence with 
the Director, the management of the school 
was allowed to appoint the plaintiff as the 
Ist assistant master and make him act for 
the head mistress. Evidently according to 
the opinion of the Educational Authorities, 
the girls school ought to have ahead 
mistress and not a head master.’ The cor- 
respondence, Exs. B, C, D, E, F, and G, 
shows that the plaintiff was appointed as 
the permanent lst assistant of the girls’ 
school and. was promised an acting allow- 
ance of Rs. 10 per mensem solong as a 
head mistress was not available. In the 
end of 1918, for reasons which are not quite 
clear, the Society wanted to hand over the . 
management to the Municipal Council of 
Calicut and the Municipal Council with the 
permission of the Government took over 
the management of the school from lst 


- April 1919. Before taking over the manage- 


ment it gave an intimation to the staff of 
the school thatthe services of the staff would 
not be retained after the closing of the 
School for midsummer. Exhibit I is the 
letter written by Mr. Madhavan Nair to the 
plaintiff in which he told the plaintiff that 
the Society will not require his services 
from the date of the handing over of the 
management of the school to the Municipal 
Council and he added that he was not in 
a position to say whether his services 
would be retained by the Municipal Council. 
This was in December 1918. On the 21st 
of January 1918 the plaintiff wrote to the 
Chairman of the Municipal Council a long 
letter in which he told him of the expedi- 
-ncy of continuing the services of the staff 
till about the middle of April as it was 


_ necessary in the interests of the school: and 


suggested that his services may be retained 
by the Municipal Council at least as the 
Ist assistant of the school. He gave several 
Teasons; among others he stated that there 
was no reason why the retention of a single 
old male teacher of proved merit and cap- 
acity whose appointment has already been 
sanctioned by the Director himself should 
not be continued. Onthis the Chairman 
of the Municipal Council endorsed: “The 
head master and all the teachers: will -bg 


allowed to continue till the closing of the 
school, The Inspectors proposal for the 
‘re-organization of the staff is awaited.” The 
_ question is ‘whether in the face of this cor- 
respondence it can be said that the Munici- 


pal Council took overthe contracts subsisting , 


between the Society and the various mem- 
bers of the staff.. The contention of Mr. 
K.P. M. Menon, on behalf of the plaintiff- 
respondent, is thatthe Municipal Council 
took.over the assets and liabilities of the 
‘Society in, respect of the school and, there- 
fore, it must be considered that the. con- 
tract of the plaintiff with the Society was 
transferred to the’ Municipal Council. 
Unless there be some evidence to that effect 
itisnot right to presume that the contract 
entered into by any one witha particular 
Society was transferred. to another institu- 
tion or body which took over the manage- 
‘ment of the concern ‘conducted by the 
former. The mere fact that the management 
of the school was taken over would not 
` necessarily imply that all the liabilities and 
_ outstandings and contracts of the Society 
“were taken, over. Evidently there has been 
a confusion of ideas in this matter. The 
contract was not with the school, for the 
school as such had no existence because it 
was not a registered body; but the contract 
was, with the Society, and so long as that 
Society did not assign that contract to the 
Municipal Council the plaintiff cannot hold 
the Municipal Council responsible on the 
contract which he entered into with the 
Society, that is, the Society for the Promo- 
tion of Education of Women. I, therefore, 
hold that the contention’ of the appellant 
that the Municipal Council did not take 
over the coritract of the plaintiff is sound. 
`- Mr. Menon’s next contention is that the 
Municipal Council continued the services 


` of the plaintiff after it took over the 


management and it did not afterwards give 
notice to the plaintiff and 
fore, he is entitled to a reasonable notice 
and in the absence of a reasonable notice 
to damages. But this argument overlooks 
the fact that the Municipal Council dis- 
tinctly told thestaff and the head master that 
they would be continued only till the closing 
of the school for the midsummer holidays. 
No doubt if the Municipal Council had 
_ engaged the service of the plaintiff by a 
further contract, whether it be in conti- 
nuance of.the old contract or anew contract, 


that, there- 


the plaintiff would be entitled, to a reason- , 


able notice, But itis quite clear from the 
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evidence that the head-master and the 
staff continued to work in the school on 
the distinct understanding that their ser- 
vices were.to cease when the school closed 
‘for midsummer holidays. This is clear 
from the endorsement on Ex. X. The 
plaintiff, no doubt, wanted to continue for 
some time longer, andthe 2nd defendant 
by an endorsement dated 23rd April 1919, 
Ex. W authorized him to appoint a peon 
to be the night-watchman. But this would 
not constitute the appointment of the 
plaintiff as the Ist assistant or head master 
of the school. Evidently the plaintiff was 


-willing to do something for the school and 


the Chairman authorized him to appoint a 
peon as night-watchman. Inthe absence 
of the definite appointment of the plaintiff 
as the head master or as the Ist assistant, 
the plaintiff cannot be lield to be a servant 
of the Municipal Council. If he was a 
servant of the Municipal Council certainly 
he would be entitled to a reasonable notice, 
and the Municipal Council through its 
Chairman could not terminate the services 
ofa man in the position of the plaintiff by 
a few days’ notice, It is unnecessary, in 
the view I have taken, to consider whether 
Exs. Land UI are proper notices or not, 
As regards Ex. I it is sufficient to say that 
it was not bya person who could properly 
represent the Society. As regards Ex. IIL 
the Municipal Council had not tsken over 
the management atthe time and it could 
not give notice toa person who was not a 
servant of the Municipal Council, 

Ifit is necessary to consider whether the 
damages awarded are reasonable or not, I 
think I would not differ from the learned 
District Judge on that point, He, as & 
Judge of fact, thought that Rs. 640 was 
the proper amount of damages to be paid 
to the plaintiff in the circumstances of tha: 
case. Ifit isa Jury case, the Jury would 
be entitled to assess the damages; but the 
District Judge, as a Judge of fact, has come 
to the conclusion. that Rs. 640 would ba 
the reasonable amount and Lam not pre- 
pared to-differ from him. 

As the appellant has succeeded, I allow 
the appeal, but considering the conduct of 
the 2nd defendant in the case I do not think 
he is entitled to costs. As regards the Ist 
defendant his position was not clearly 
defined; and the plaintiff, I think, was well- 
advised in trying to get the damages if 
possible from the Society which was re- 
presented in the suit by.the Ist defendant, 
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l, therefore, disallow his costs through- 
out. 

In the result I set aside the decree’ of 
the District Judge and award the plaintiff 
one month's salary Rs. 60 in modification 
‘of the District Munsif’s decree. 

Each party will bear his own costs 
throughout. `’ 

V. N. V, - 

Zo K. 


Decree set aside. 


RANGOON HIGH COURT. 

Crvin Revision No. 173 or 1924. 
. November 19, 1924. 

Present :—Mr. Justice Young. 
F. MORGAN— PETITIONER \ 

VETSUS 
AHMED MOOLLA DAWOOD YACOOB 
AHMED— RESPONDENT. _ 

Landlord and tenant—Joint tenants—Notice. by one 
tenant to terminate tenancy—Invalid notice acted upon 
by landlord, effect of--Provincial Small Cause Courts 
Act- (IX of 1887), s.'25—Revision, delay in filing, 
effect of —Diligence, proof of. | 

An invalid notice to, terminate a tenancy-given bya 
tenant is inoperative unless it is accepted and the 
defect is waived by the landlord. 

One of two joint tenants who had rented the pre- 
mises on a monthly tenancy gave notice to the land- 
Jord on the sixth day of a particular month, that he 
intended to vacate the house. Thereafter, the rent 
“pills were made out by the landlord's clerk in ‘thé 
name of the other tenant alone and the name of the 
tenaat who had given notice was added subsequently 
to the rent bills: : i 

Held, that the notice given by the tenant to termi- 
nate the tenancy was invalid, but, having been acted 
upon by the landlord, the tenant ceased to be liablè 
for the rent after the landlord had begun to act upon 
the notice. As PE, J . 

Delay in filing a revision petition is not a sufficient 
reason for throwing out the petition where the cir- 
cumstances of the case show that the- petitioner has 

“been diligent. | f i b 
_ Civil revision against an order of the 
Small Cause Court, Rangoon, in O. R. 
No. 8183 of 1923. K me 
Mr. Kya Gang, for the Petitioner. 
Mr. Auzam, for the Respondent. 


JUDGMENT.—This is an application 

‘to revise the judgment and decree of the 

- Small Cause Court, Rangoon, ordering the 
applicant, F. Morgan, to pay the sum of 

Rs. 725 due for rent of a flat for over 

seven months, from Ist January to 31st 


“July, 1923, as the joint tenant with one’ 


Mendez. The defence was that Morgan, 
who had admittedly been tenant up to the 
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end of November, ceased to be tenant. He 
certainly gave notice on the 6th November 
1923, that he intended to vacate the house. 
But it was an invalid notice and not a full 
calendar month's notice as required by the 
contract of tenancy. It was, therefore, in- 


operative unless it was accepted and the 


defect waived by the landlord. It is alleged | 
‘that the landlord accepted the notice and 
issued rent billa in the name of ‘Mendez as 
successor in the flat from December on- 
wards. This is incorrect as regards Decem- . 
ber 1922, the rent bill being still in 
Morgan's name (cf, OC. R. No. 8184 of 1923). 
But the rent bills of January, February, 
‘March were clearly made out in Mendez’s- 
name alone and then Morgan’s name was 
added. This was alleged to be due to a 


-mistake of the clerk’s but the clerk was 


not called to explain how he came to make 
the mistake. We have, therefore, the in- 
valid notice apparently acted on and the 
landlord does not call evidence to show 
that it was not so really acted, on. The . 
presumption under the circumstances is 
that it was acted upon with the consent 
of the landlord and that Morgan was ‘not 
a tenant in January and the subsequent 
months. His application, therefore, must 
be allowed and the suit as against him is 
dismissed with costs. He will also have 
the costs of this application. 

Mr. Auzam took a preliminary objection 
that thé application was too stale and 
cited Eng Keat v. The Burma Railways 
Company Limited (1) in which the applica- 
tion was made six and a half months after the 
dismissal of the suit. But in the present 
case the applicant filed an application for 
review in the Small Cause Court*twhich 
was dismissed on the 30th April. It’ took’ 
the applicant 15 days to get a copy of the 
order and that he had to. communicate 
with his client in Bassein, and finally he 
filed his application for revision on the 
9th July. There was grave delay .but not 
sufficient to make me throw out the appli- 
cation. 

Z. K. 


(0) 4L. B.R. 361. 


Suit dismissed. 


[86 E. 6.195]. 
MADRAS HIGH . COURT. 
“Cin EVIE a rey No. 1016 - 
1916 


“November 14, 1924. 

Present:—Mr, Justice Srinivasa Iyengar. ` 

VELLAI NACHIAR—Ptatntire— ` 
PETITIONER: 
versus. (i 
‘À. K. R. M. M. METYAPPA CHETTY (DIED) 
AND OTHERS—DerENDANTS Nos. 1, 3 to 7—. 
i ’ RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 0. XXVI, r: 2 
. —Commission, application for issue of—Gosha lady, 
‘examination of. . 

An application by a plaintiff for the issue of a 
commission to examine. horself ought to be granted 
where it-is based on the ground that the petitioner 
is a gosha lady who doss not appear in Court or other 
public placas according to the custom of her commu- 
nity. {p. 513, col.2] ° 

Petition, under s. 115’ of Act V of 1908, 
. praying the High Court to revise an order 
of the Court of the Temporary Subordinate 
Judge, Ramnad at Madura, dated the 27th 

April 1916 in M. P. No. 36 of 1916, in O. 
_ S. No. 2 of 1914. i 

Mr. L, A. Gavindaraghavä Iyar, for the 

„Petitioner. |’ i 
-a Messrs. K. V. Krishnaswamy Iyar and 
„M. Subbaraya Iyar, for the Respondents. - 


- JUDGMENT.—It is most unfortunate 
‘that this civil -revision petition, which 
‘was filed in- the year 1916, should have 
taken eight years for being disposed of 
Bythis Court. I have no materials on which 
'T can say on ‘whom is the blame for’ this 
‘most extraordinary delay. 

On the merits of the petition, however, I 
am clearly of opinion, that it ought to 
‘be allowed. The petitioner applied for a 
‘review of the: judgment on the ground that 


‘the judgment was given by the Court as’ 


‘on the consent of the parties, whereas, as 
amatter of fact, she never authorised the 
‘compromise. For this purpose, it was ob- 
‘viously necessary for ‘her‘to give evidence 
‘in support of her review petition. I find 
that the’ parties had all been served with 
notices by the i8th of April 1916. The 


petition’ was taken up -again for hearing on’ 


‘the 19th; that is, on the- following day. At 
‘the hearing of the application on that day, 


the: plaintiff's Vakil would appear to have. 


‘stated’ that the plaintiff was not present, 

The hearing-of the petition was adjourned 

‘to the 26th of April and I find in -the 

'B diary a note to ths, effect that the peti- 

‘tioner’s Pleader-undertook to produce the 

petitioner “on that- day.. On- the 26th: of 
33 
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. prevailing in the Sivaganga 


“residence. 
.respondent hinted in the course’ of his 
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April -the note is to this effect; “The 
plaintiff ‘refuses to appear to be examined 
in chambers. Her Vakil has no evidence 
‘to-all having taken no steps for it. He 
asked for time ‘I refuse to grant.” The 
learned Subordinate Judge dismissed the re- 
view petition on the ground that there was 
no evidence, having refused the plaintiff's 
‘application, no doubt made: late in the 
evening on the 26th of April for the issue 
‘of a commission for her examination at 
her residence in Madura. In the affidavit 
‘filed by the plaintiff she states that she is 
a gosha lady and zenana woman and that 
she is‘ not allowed to appear in Court’ or 
‘other public places according to the cus- 
tom of the ‘community, and the practice 
zemindars’ 
family. The other side opposed the ap- 
‘plication, though no counter-affidavit in- 
deed could have been filed, because of the 


‘application itself being made late in the 


evening’ on behalf of'the petitioner with- 
out previous notice. The undertaking by 
the petitioner's Vakil to produce her in 
Court seems to me to amount merely to 
a’ representation that he would use his 
“best endeavours to persuade the lady to 
appear and cannot, as between the lady 
aid her Pleader on the. one side and the 
“Court on the'other be taken to be under- 
‘taking’ given by the lady herself. I have 
not the slightest doubt’ that the Pleader 
‘used’ his best endeavours to persuade the 


lady to appear, if not in Court, at least in 


‘the Chambers of the Judge, and that she 
refused to doso. In these circumstances, 
‘the learned: Judge was clearly wrong in 
refusing her application for the issue of a 
commission for her examination at her 
As the learned Vakil for the 


argument, very probably the learned Sub- 
ordinate Judge’ might have felt somewhat 
‘irritated, when after the so called under- 
takings: given by the Pleader, he was not 
able to produce his client for examina-.- 
tion in Court. However, that may be, the 
lower Court was clearly wrong in seeking 
to compel the personal attendance in .Court 
of the -lady: in the circumstances, ‘Her 
petition for the issue of a commission was 
not, I find, dismissed on the ground that 
she was not a gosha lady but merely be- 
cause ‘there has been a representation pre- 
viously made by the Pleader that he would 
produce her in Court. The very fact that 
in spite of his repeated representations the 


Sit wes 
Pleader was unable to produce her, in 
Court must have impressed the learned 
Subordinate Judge with the insistence 
made by the plaintiff tor her examination 
at her residence either by the Judge or by 
a Commissioner specially appointed for the 
purpose. The dismissal of the review 
petition having followed as the necessary 
result of the dismissal of the petition for 
the issue of a commission, I set aside the 
order of the lower Court dismissing the 
review petition and direct that it must be 
restored to file, heard and disposed of. 
The order of the lower Court dismissing 
the petition for the issue of a commission 
is also set aside and that petition will 
also be heard on its merits, if-:neccssary 
after affording the other side an opportun- 
ity to file any counter-affidavit that they 
may be advised to file. Ifthe lower Court 
should come’ to the conclusion that the 
petitioner is a lady that does not appear in 
public places, I have no doubt that effect 
will be given to it by ordering the issue 
of a commission for her examination. 

The learned Vakil for the respondent 
asks that I should give a special direction 
that the only evidence that should be ac- 
cepted on,.the review petition should be 
the evidence of the petitioner herself. I 
cannot possibly accede to this contention 
or request. The Pleader, who appeared 
for. the petitioner when ne found himself 
in the position that he was not able to 


‘ddduce in support of the petition the main ~ 


‘evidence of his ‘client, might have thought 
that such other evidence as she could 
‘produce would be fruitless. In these cir- 
cumstances, I cannot possibly give any 
order that no eVidence in addition to the 
evidence of the petitioner should be re- 
ceived. , 

` The review petition will be taken up 
{for hearing at the stage at which it 
was, before, it was dismissed by the lower 
Court and proceeded to be heard and 
disposed of. The costs of this civil revi- 
sion petition will be piovided for in the final 
crder to be made on the review petition by 
the lowe: Court 


VNT Order set aside. 


Phan 
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RANGOON HIGH COURT. 
Crvit, MISCELLANEOUS APPEAL No. 66 oF 1924. 
À ` December 1, 1924. 

Present: —Mr. Justices Young and `; 

‘Mr. Justice Brown. Š 
P. M. A.. CHETI YAR FIRM—APPELLANTS . 

x . versus 
N. A. PILLAY-—RESPONDENT. 

Presidency Towns Insolvency-Act (JII of 1909), 
s. 44—Fraudulent preference—Dominant motive-— 
Burden of proof. 

The onus of proving a transaction to be fraudulent 
within the meaning of s. 44 of the Presidency Towns 
Insolvency Act, is on the person impeaching the 
transaction, even if the debtor was insolvent at. the 
time the transaction was entered into and knew him- 
self to be so. [p. 515, col. 1.] ; 

In re Laurie, wx parte Green, (1898) 67 L. J. Q. B. 
431; 46 W.R. 401; 5 Manson 48,relied on. 

In such a case the person impeaching the transac- 


- tion must prove that the dominant view of the alleged 


insolvent in entering into the transaction was to 
prefer the creditor in whose favour. the transacticn 
took place, and if this cannot be proved the transac- 
tion cannot be challenged. [ibid.| 

Civil miscellaneous appeal against an 
order of the High Court in Insolvency Case 
No. &0 of 1924. 

JUDGMENT. f 

Young, J.—This is an :appeal from a 
decision of May Oung, J. sitting on the 
Insolvency Side of the Court, declining’ to’ 
adjudicate one N. Appoy Pillay, carrying on 
business under the style of N. A. V. Nathan 
and Company, an insolvent on the petition 
of the P. M. A. and A. R.R. S. U. Chettyar 
Firms, creditors for about;Rs’ 18,000 present- 
ed on the 2Ist March 1924, The alleged 
facts of insolvency are that the respondent 
being unable to pay his debts as they fell 
due, fraudulently preferred on the 9th 
January 1924, within three months of the 
presentation of the petition, three Chettyar 
Firms, S. M. A. R. K. R. V. and A. K. M. M. 
C. T., his debtors, to the extent of Rs. 90,0C0 
by giving them an equitable mortgage, over 


“what was alleged to Le his sole asset, name- 
ly, his mill, The respondent admits the 
transaction but pleads that it was not 


a fraudulent preference—(1) because his 
assets exceed his liabilities, and (2) because 
his dominant view was not to prefer these 
creditors but to escape from pressure put 
on him by the T. S. Firm and to enable him 
to carry on his business as timber- miller. 
Any one of these deferices will serve te 
prevent the transactions from being held 
to be a fraudulent preference and the onus 


of proving tie transaction to be fraudulent 


is on the per-an impeaching it, even, it seems 
if the debtoy was insolvent at the time saq 


{86 1..0..1993] 
knew himself to beso, In re Laurie Ex partè 
Green (1), Krishnan Nair, Presidency Towns 
Insolvency Act, page 198. It was urged that 
the prassure must proceed from the preferred 
creditor, but I am of opinion that there is 
nothing in this point. What the impeach- 


ing creditor has to prove is, that the domi-. 


nant view of th2 alleged insolvent wa; to 
prefer the other creditor, and if he cannot 
prove this—and it may be.disproved in 
various ways—he fails. Now Nagappa 
‘Chettyar Agent of T. S. Firm, was himself 
called by the appellants, the petitioning 
creditors, as their own witness, and astrong 
presumption arises therefrom that he was 
called a3 a witness of truth and he says in 
his- examination-in-chief: “I personally 
pressed for payment as I wanted money” 
and-in his .cross-examination added that 
when he pressed for payment, respondent 
begged him not to do so; that other Chett- 
yars also intervened on his behalf; there 
wa3 S. M. A. R. A. K. R. M. C. T (all of’the 
Ohettyars alleged to be preferred) and also 
some others; that he refused to give any 
time, and threatened to filea suit in this 
Court. Now T. S. swears he,was owed 
Rs. 44,000 and that the debt was secured*by 
‘a deposit of title-deeds of the mill and the 
appellants deny the debt and deny that 
it was secured, but the. witness produced 
-his books showing both;the debt and that 
it-was secured, but beyond the mere allega- 
tion that the -books were fabricated, there 
is. nothing to! support their contention. 


This would -be insufficient to -establish a- 


charge of perjury and fabrication of books 
in-any event, much more so when. the evi- 
dence is that of the impugning party’s 
own witness. I hold the debt of the deposit 
of title-deeds proved, out of the mouth of 
appellant’s own witness. Then about the 
pressure. We, have, the evidence of. the 
agents of the three firms alleged to be.pre- 
ferrad, who say that they would only lend 
the additional money required to pay off 
T. S. it they were given his security, and 
that T. 5. was pressing the respondent; that 


of the respondent himself says that all his - 


~” creditors were pressing him, but that’ T. S. 


was pressing him most, and was threaten- . 


ing to file a suit and auction his mill, and 
lastly that of Nagappa Chettyar, appel- 
lants own: witness The chief matter 
Yelied on to impugn this evidence was, that 
after Nagappa started pressing him and just 

G) (1898) 67 D. J. Q. B. 431; 46 W. Re. 491; 5 
au gon 48. -~ Ce “ a 5 Kn toe vai pi 
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before he was paid ia full on the 9th January 
he lent himon the 5th January a further 
sum of Rs. 4,500 but neither respondent 
nor Nagappa was ever asked to explain how 
this loan came to be made, and in the ab- 
sence of cross-examination on the point, it 
is impossible to attach much weight to it. 
Respondent in cross-examination stated 
that S. M. A. R. and his friends agreed to 
give him the money and take the title- 
deeds on; he thought, the 6th or 7th 
January. Probably T. S.- knew the matter 
was going through and saw no reason why 
he should not add this small additional 
sum to his security. Ithink the story of 
‘TS. as to the pressure must be accepted 
and that the dominant view of the res- 
pondent was not to prefer S.M. A. R. but 
to escape from that pressure. I would 
dismiss the appeal with eosts ten gold 
mohurs, 


Brown, J.—I concur. 
tG. R. D. Appeal dismissed, 


NAGPUR JUDICIAL COMMIS- 
-> SIONER’S COURT. 
` First ‘Crviu Appgean No. 41 oF 1924. 
. «. November 12, 1924. h : 
- + Present :—-Mr. Baker, J. C., and 
- Mr. Prideaux, A. J. C. 
BHAGWAT—Derenpant—APPELLANT 
‘ versus 
i ANANDRAO AND OTHERS—- 


` PLAINTIFFS—RESPONDENTS. 
. C. P. Tenancy Act (I of 1920), s. 45—Sale of vile 
lage—Agreement - to surrender—-Legality—Test-—Con« 
tract Act (IX 
‘Illegal and legal separable ---Whele 
4 s Law--Joint family 
estate—Alienation by manager, not for necessity, but 
‘beneficial to estate—Sale avoided—Minor, whether can 
“retain benefits. i ` 

If a covenant to relinquish the sir, lauds is part of 
the transaction of sale, the agreement to surrender 
will be void and unenforceable, no matter what ingeni- 
ous devi es may bs employed to give colour to it 
and howsoeve: long ‘is the period that intervenes 
between the sale and the surrender. [p. 518, col. 1.] 

Mir Dad Knan v. Ramzan: Khan, 44 Ind. Cas. 988; 16 
A. L. J. 329; 49 A. 449, Ikram Ullah v. Moti Chand, 13 
Ind. Cas. 17; 33 A. 695; 8 A. L. J. 826 and Moti Chand 
v. Ikram Ullah Khan, 39 Ind. Cas. 454; 39 A. 173; 15 
AL. J. 150; 5 L. W. 388; 21 M. L, T. 267; 32 M. L. J, 


399: 21 O. W.N, G16; LO Bom. L. R. 43326 0. I. J. 24; 


portions not 


of 1872), s. 24--One transactiom— * 
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A917) MIW.N. 454; 44:1: A. 54 P. O) relied 
tpon : at a f 

When the legal and illegal objects or the legal and 
illegal : transactions cannot be separated the whole 
transactionis void under s. 24 of the Contract Act but 
it is otherwise when the portions cán be separated. 
[p. 518, col. 2 - 

Ikram Ullah v. Moti Chand, 11 Ind. Cas. 17; 33 A. 
695; 8 A. L. J. 826, Bat Diwali v. Umedbhai Bhula- 
bhai Patel, 36 Ind. Cas. 564; 40 B. 614; 18 Bom. L. R. 
713 and Har Prasad Tewari v. Sheo Gobind Tewari, 
67 Ind. Cas. 793; 20 A. L. J. 318; (1922) A. I. R. (A) 134; 
44. A. 486, referred to. 

. The fact that certain villages are at considerable dis- 
tarce from the place wherea Hindu joint family resides 
or the climate thereof is malarious cannot be regarded 
aa, a Justification for the manager to sell them. [p. 519, 
. _ In order to justifya sale of the joint family pro- 
perty it isnot necessary that there should bea danger 
to „the estate to be averted but the transaction will 
ka TA if it is for the bonefit of the estate. [p. 920, 
col. 2, : 2 

| If a minor is actually reaping the benefits cfa sale 
by the manager of the joint family it will be inequit- 
able to allow him to avoid thesale and at the same 
time hi retain the benefit of the transacticn. fp. 20, 
col. 2. : . 

Every cascof a transaction by the manager has to 
‘be judged on its own facts and it is impossible to lay 
down a hard and fast rule as to whether a.transaction 
of 2 particular character should be upheld or not. 

ibi ' 

i Ram Bilas Singh v. Ramyad Singh, 58 Ind. Cas. 303; 

ö P.L. J. 622; 1 P. L. T. 535; 2 U. P. L, R. (Pat) 228, 
followed. e 

Appeal against a decree of the Additional 


District Judge, Bhandara, dated the 31st: 


January 1924 in Civil Suit No. 1 of 1922, 


Messrs. M: Gupta, K. Gupta, V. D.: Kolte. 


and Rahim Khan, for the Appellant. 
Sir.B. K. Bose, Messrs. M. K. Padhye and 
A. V. Wazalwar, for the Respondents. 
JUDGMENT.—The plaintiffs, Anand- 
rao and his brothers, are the sons of one 
Venkatrao who owned amongst other pro- 
perty three villages in the Bhandara Dis- 
trict. On 16th April 1913 Venkatro execut- 
.ed a sale deed to the defendant's father 
-.Ladkhan of the three villages Dongargaon, 
Kelod and Tukum Narayan, situated in the 
Sakoli‘Tahsilofthe Bhandara District, to- 
gether with all rights appertaining thereto, 
but reserving the right to occupy sir lands, 
for Rs. 15,000. On the same day the defend- 
-ant's father executed an agreement in favour 
“of the plaintiffs’ father, agreeing to pur- 
chase the sir lands of the villages for 
‘Rs. 5,000, after the latter had obtained the 
sanction to transfer them, or if the sanction 
“was not obtained to take a surrender of the 
same for the same amount, as they would 
become the occupancy lands of the vendor 
on his parting with the propreitary rights, 
* No.sanction wes applied for and on 3lst 


BHAGWAT v. ANANDRAO. 


| : {6 T. 0. 19295] 


January 1914 Venkatrao executed a deed of 
surrender of the rights in the sir lands for 
Rs. 5,000 in favour of the defendant’s father. 
The plaintiffs now sue for possession of 
the villages and the sir lands, contending 
that there was no consideration; that the 
. Consideration, if any, was: inadequate, that 
the transfer was not for their benefit or for 
legal necessity; that the property was an- 
cestral and the plaintiff's father could not 
sell even his own share, that the sale and 
surrender being one transaction the whole 
transaction was illegaland void; and that 
even ifthe consideration is found to be 
legal, they may be. permitted to redeem 
the property on payment of it. 

‘The defence was that the sale and surrender 
were for legal necessity; that due en- 
quiries were made about it at the time of 
the sale ; that the amount was required for 
the benetit of the family ; that the con- 
sideration was paid in cash ; that Venkatrao 
sold hisproperty ashe could not manage 
that property owing to its being at a long 
distance from Nagpur, where he resided, 
and owing to the villages: being unhealthy, 
and that with the consideration of the -sale 
the plaintiff's father re-built one house and 
constructed another, paid the expenses of 
the thread ceremony of one‘of the plaint- 
iffs, and invested a major portion of the 
consideration in money lending. It was fur- 
ther pleaded that the property was ances- 
tral ; that Venkatrao was “hot the natural 
son of his father but was invalidly adopt- 

“wed. and hence entered into possession as a 
‘trespasser; that his title became perfect 
by adverse possession; that he thus became 
‘the full. owner of the property and was not 
competent to dispose of it as he liked; that 
the sale and surrender were not one trans- 
action, and that there was no intention 
to avoid the’ provisions of the Tenancy 
Act. It was pleaded that in any case there 
was implied surrender under s. 35 of the 

Tenancy Act and that the claim for avoid- | 
ing thesame is long time-barred and cane 
not be tried in the Civil Court. That the 
plaintiffs arenot entitled to the benefit of 
the lands having been again recorded as 
sir at the Last Settlement; and that in any 
case the plaintiffs are only entitled to a 
decree to the extent of their share and 
‘that too on the payment of the price paid 
to Venkatrao and- the costs of improve- 
ments made by the defendant to the: pro- 
perty.. 


The Additjonal District Judge, Bhaxdura, 
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the property was ‘ancestral property in 


‘the hands of Venkatrao at the time of the: 


sale deed; that Venkatrao was the validly 
adopted son of Krishnarao; that the sale 
“to the father of the defendant was not for 
legal necessity.or for the benefit of the 
family and that -no due enquiry was made 
by the vendee; that the sale of the village 
and the surrender of the ex. proprietary oc- 
eupancy rights were really one transaction 
split up for | purposes of evading the pravi- 
sions of s, 45 of the O: P. Tenancy Aet of 
. 1898; that the plaintiffs can claim posses- 
sion > ‘of the property sold.to the extent of 
their own share only but not of their 
father, that. no improvements were made by 
the defendant in. the property in his hands; 
that consideration was received as stated 
in the document; and that the plaintilfs 
were entitled to ‘sth of the villages and 
all.the sir lands,and passed.a decree that 
the plaintifis-were entitled to the entire 
sirland corresponding to that which Venkat- 
rao held on the date of the sale and for 
joint possession of the rest of the lands 
(sir and: khudkasht) and the three villages 
in suit described in schedule A of the 
plaint ‘together with all rights appurten- 
ant thereto to thé extent of the 2th share. 
The.rest of their claim was dismissed. 

The defendant appeals against this -de- 
. cree on the grounds that the lower Court 
should have found thatthe sale to the de- 
fendant’s father was for legal necessity and 
for ‘the benefit of the plaintiffs’ family, 


that the plaintiffsare not entitled to get 
possession ofthe property without return- 


ing the consideration together with-interest 
agreed i in the deed-of sale - by Venkatrao, 
that the plaintiffs ‘dre in any case in poŝ- 


_. sassion of the mortgage deed for-Rs. 14,000 


andthe . house that “has been répaired and 
that they had the - benefit of ‘the money 
spent on -the: thread ceremony so it would 
bə illegal an inequitable that. they should 
“get back ‘the property sold without refund- 
ing the price paid and the value of im- 
i proyements, that the surrender of the oc- 
cupancy rights in- the-sir lands was lawful, 
that as it was actually completed the lega- 
lity of the surrender cannot: be question- 
ed; and that in any case the plaintiffs 
cannot get. back the surrendered fields 


without Tefunding” Rs. 5.000 which were 


spent. for. the benefit of the.estate, 
The plaintifis-respondents put in cross- 
objectiqng that the sale-deed and surrender 
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wer part of tha. same transaction and 
as the consideration for them was single 
and indivisible they are both void under 
s. 24of the Contract Act, that the principal 
(Rs. 5,000) withheld by the defendant's 
father by the agreement of 16th April 1913 
was’ in the nature of a security for the due 
performance of the agreement to surrender 
the sir fields and did not at all represent 
the price or consideration for thesaid sur- 
render; and that the lower Court is-wrong 
in holding that the plaintiffs were entitled 
to claim possession of Venkatrao’s. share in 
the property. 

The question of the adoption of the plaint- 
iffs’ father and the nature of the proper- 
ty being ancestral isnot disputed in ap- 
peal, nor has anything been said on the 
question of improvements. The only ques- 
tions, therefore, that arise inthis appeal 
are as to the validity of the transaction 
which falls -into parts ; first, the question 
of -the surrender which is alleged by the 
respondents to invalidate the whole trans- 
action, and secondly, the question of the 
sale of the villages as distinguised from 
the surrender, if that can stand 2 asa separate 
transaction. ` 

Taking first the question of.the sur- 
render we are of opinion that the view of the 
lower Court that the sale of the villages 
and the surrender ‘formed one transaction 
is cgrrect. It is contended on behalf of 
the appellant that if this were a suit for 
the recovery of consideration, it might: be 
argued thatthe whole transaction i is void. 


But here we have two promises, one legal 


and .one,- according to the other side, “il 
legal. The coasideration of the surrender 
was. paid nine months after the sale, dur: 
ing which period the defendant was in 
possession asa lessee, There: can "be: no 
doubt that the agreement’ between, the 
parties was. that Venkatrao should sell 
the villages. including his.occupancy rights 
in the ‘sir lands, to the ‘defendant. In. “this 
connection ‘we may referto Ex, P. 57, which 
is a letter from, the defendant's father to 
Venkatrao, dated 3rd. April, 1913,.in which 
he states: “You have agreed to. sell ta 
us your villag e3 (named) with the’ houses, 
and moveable ‘property (etc) for Rs. 20,000.” 
Exhibit P 9 is an agreement executed by 
the defendant's father to Venkatrao on the 
same date as thealleged deed, which re- 
“We have’ agreed to’ puchase three 
villages (named) including the sir land fog 
Rs. 20, 009, Rupees 10 909 have heen paid for 


. 
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“the villages, and as ihe sir cannot be sold 
‘without sanction, Rs. 5,000 is kept and will 
be paid after sanction is received 
-or if sanction is not granted, the occupancy 
rights should be surrendered and the ba- 
lance of Rs. 5,000 will be paid with inter- 
est.” In these circumstances we have no 
‘doubt that the agreement to sell the rights 
inthe sirand the agreement to sell the 
‘villages are all one transaction, although the 
actual surrender took place nine months 
after the sale of the villages it must relate 
-back to the date of the sale. 

There are several leading cases on the 
“point, which have been quoted by the 
‘lower Court. .We may refer to Mir Dad 
‘Khan v. Ramzan Khan (1) which lays down 
‘that if a covenant to relinquish the sir 
‘lands is part of the transaction of sale or of 
mortgage, then ‘theagreement to surrender 
-will be: void and unenforceable, no mat- 
“ter what ingenious devices may be employ- 
‘ed to give colour to it. It is only when 
‘a Court is satisfied that there was first of 
‘all a transfer by way of sale or- mortgage 
and that the transferee having obtained 
“the status of an ex-proprietary tenant, with 
knowledge of that fact and of the rights 
-preserved to him by statute, deliberately 
‘chooses as a separate transaction to: relin- 
‘quish his ex-proprietary tenancy into the 
hands of the new proprietor, that the law 
will-not interfere to protect him. 


The facts of the present case are very 
‘similar to those of the case quoted above. 
and to those of Ikram Ullah v. Moti Chand 
(2) which was confirmed on appeal by the 
Privy Council in Mott Chand v. Ikram 
Ullah Khan (8). The mere fact that nine 
months intervened between the sale deed 
and the relinquishment ofthe occupancy 
rights in the sir lands does not avail the 
defendant in the present case because it is 
manifest’ that the agreement by which the 
occupancy rights were to be surrendered 
dates back to the date of the sale. In this 
connection we may refer to Ratan Deiv. 
Durga Shanker Bajpai (4). We are, there- 
fore, of opinion that the lower Court correct- 
ly held that the agreement to relinquish 
the occupancy rights i in the sir lands formed 


1) 44 Ind. Oas. 988; 16 A. L. J. 329; 40 A. 449. 
11 Ind. Oas. 17; 33 A. 695; 8 A. L. J. 826, 4 
g 39 Ind. Cas. 454; 39 A. 173; 15 A. L. J.150:5 Le 
W. 388; 21 M. L. T. 267; SAM. L. J. 383; 21 C. W. N; 
616; 19 Bom. ‘L. R. 433; "26 C. L. J. 24; (1917) M: Wy 
N. 453; 44 I A. 54 (P, C), 
9) 41 Ind;-Cas, 892; 39 A. 645; 15 A, I J B36 o 
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part of the ` “agreement of the sale of 
the villages, and in view ofthe decisions 


quoted above there can be no doubt that 
this must be regarded as a device to defeat 


“the Tenancy Law and, therefore, cannot be 


enforced. 
‘It has been contended on behalf of the | 


‘respondents that part of the consideration 


being illegal, the whole transaction is void, 
and any thing paid under it cannot “be re- 


“Covered, Reference is madeto Bai Diwali v. 


Umedbhai Bulabhai Patel (5) and Har Pra- 
sad Tewari v. Sheo Gobind Tewari (6). The 
sale of the villages, apart from the cul- 
was, so far as 
the Tenancy Law is concerned, a legal 
transaction apart from what may be said 
against it under the Hindu Law. In the 


‘ease of Bai Diwali v. Umedbhai -Bhulabhat 


Patel (5) the whole transaction was set aside 


but that was a mortgage of the sir land 


alone. In Ikram- Ullah Khan v. Moti Chand 


(2) the facts of which as we have said are 
‘very similar tothose of the present case, 
‘the transaction -was held void so far as 
the relinguishment of: the ex-proprietary 
rights 


was concerned; and this’ was 
confirmed by the Privy Council as noted 
above. 

The respondents rely on s. 24 of the 
Contract Act, which lays down that “if any 
part of a single consideration for one 
or more objects, or any“ one ‘or any 


‘part of any one of several considerations 


for a single object is unlawful, the agree- 
mentis void.” ‘The law, however, appears 
to bethat where the legal and illegal 
‘objects, or the legal and illegal transactions, 
‘cannot be separated, the w hole: transaction 
is void ; but it is otherwise where the legal 
and illegal portions can he sparated. The 
Illustration to s.24shows that” ‘the promises 
made by A constitute a single considera- 
tion for B's promise to pay and thereis ae 
possibility of apportioning the salary.. 

also when the parties lumped together By 
debts, a lawful and unlawful one and treated 
them as one, or where the agreement to pay 
rent was void because the amount fixed ex- 
ceeded the legal limit, the agreement could 
not be enforced i in part, since that would 
mean making a new agreement for the par- 
tics. Butifin the vase mentioned above 
seLarate suleries or separate prices werd 


„Ë 36 Ind, Cas. 564; 40 B. 614; 18 Bom. L. R. 


ama Ois. 799; 20 A. La, T. $18) (1922) A; ER 
(Ay 134744 A. 488, 
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would be valid so far as regards the lawful 
part and generally when there are two 
distinct promises expressed in one instru- 
ment; oneof which is.unlawful, the law- 
ful promisecan be-enforced.” Cf. Laxmanlal 
v. Mulshankar (7). 

- In the present. case the sale of the vil- 
lages, which is in itself lawful, except in 


so far as it may be attacked under Hindu 


Law, can be separated from the sale of the 
occupancy rights. The consideration has 


been apportioned between the two objects, | 


that isto say, Rs,*15,000 for the, sale of the 
villages and Rs. 5,090 for the occupancy 
rights, This appears to be intentionally 
done by the parties. In these circumstances 
we agree with the viewof the lower Court 
that the whole transaction is not void, but 
only that part which relates to the surrender 
of the occupancy rights. 
Tt is contended that in the document itself 
there is an agreement by Venkatrao that 
if the defendant is dispossessed by his 
heirs the consideration would-be refunded, 
and itis contended on behalf of the ap- 
pellant that the plaintiffs are bound by 
these promises, the debt not being of an im- 
moral character, It is contended on behalf 
of the respondonts that this aspect of the 
case was never put before the lower Court, 
Tf the plaintiffs avoid the transaction the 
defendent may havea right of action on 


the covenant in the present suit,.but he. 


can have no righs of action, while the pre- 
sent case is pending. Weare of opinion 
that this transaction as regards the surrender 
of-the occupancy rights in the sir being 
altogether void as against the plaintiffs, they 
are not bound to re-pay the Rs. 5,000 to the 
` defendant. < 

“The other part of the case reférs to the 
sale of the villages. The receipt of con- 
sideration has now been admitted. The 
general conclusions of the lower Court as 
regards the necessity for the transaction 
are that the reasonsassigned by Venkatrao 
‘for wishing to get rid of the property, which 
is now admitted to be ancestral, are not 
made out. Although the villages are at a 
distance of nearly 100 miles from Nagpur, 
there is railway communication most of 
the way and they are only a few miles from 
a railwsy station. The alleged malarial 
nature of the- climate isno ground as Ven- 
katrao did not himself live in the villages, 
but managed them through agents. 


(7) $2 B. 449; 10 Bom. L. R. 553, 
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- The leartied Subordinate Judge has dis 
believed the evidence regarding the rebuilds 
ing of the houses by Venkatrao. He 
finds that Rs. 1,000 were spent shortly after 
the sale on the thread ceremony of one 
of the plaintiffs and that Rs. 14,000 were 
lent.on mortgage (Ex. D. 28) toone Yesh- 
want Narayanrao Deshpande, a relative of 
Venkatrao There is no evidence that the 
defendant made enquiries as to the truth 
of the statements made by Venkatrao and 
that is no evidence that Venkatrao was in 
embarrassed circumstances which compelled 
him to dispose of the villages. 

Tt isto benoted that there is no allega- 
tion that Venkatrao was an extravagant or 
thriftless man on the contrary, it appears 
that he owned anumber of villages which’ 
the family still possesses, The case is not 
one of a man in embarrassed circumstances 
compelled to sell his property, but rather 
that of a man who, for reasons which 
seemed sufficient to him, desired to get rid 
of the outlying portions of his property in 
order to invest in other forms ‘of property. 
Tt appears to us that the fact that out of the 
consideration of Rs. 15,000 received for 
the sale of the villages, Rs. 10,000 were ad- 
vanced to Yeshwant Narayanrao Deshpande 
within the same year and Rs. 4,000 in the 
followingyear, after the remaining Rs, 5,000 
for the sale of the occupancy rights had 
been,paid, is practically conclusive that Ven- 
katrao was not inembarrassed circumstances. 
It would appear that there was a balance 
of Rs. 14,009 available to be lent on a mort- 
gage.. The question, therefore, arises whe- 
ther the alienation in this case was justi- 
fied. 

So far as the sale of the village is con- 
cerned itis clear that the question of neces- 
sity does not arise, nor has the defendant 
relied on it. The learned Subordinate Judge 
has quoted nearly all the leading cases on 
the subject. There was no pressing neces- 
sity for the sale aud no danger to the estate 
to be averted. The fact that the villages 
were at some distance from Nagpur, though 
most of the way is served by a railway, or 
that the climate was malarious cannot be 
regarded as any justification for the sale. 
Venkatrao had considerable other property 
and it is not shown that he could not have 
met the expenses of the thread ceremony of ` 
one of the plaintiffs without selling the 
villages. The expenses were only Rs. 1,000. 
The repairs and rebuilding -of the house 
have not been proved and this point has 
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not been argued in.appeal. - The- plaintiff's 
accounts have not been produced and the 
story oftheir having been burned in a fire at 
Kodgaon cannot be .accepted in view of 
Bitabai’s statement that the accounts were 
transferred from the village books to the 
principal account maintained at Nagpur, 
which are presumably still in existence. 
The real fact appears to be that Ven- 
katrao found these villages troublesome to 
manage and perhaps not profitableand want- 
ed torid himself of them. It is not neces- 
sary as argued by the learned Advocate for 
the respondents, that there should be a 
danger to the estate to be averted, The lead- 
ing case of Hunoomanpersaud Panday v. 
Musammat Babooee Munra? Kaonweree (8) 
quoted © by the lower. Court, will 
show that the transaction will be up- 
held if it is of benefit to the estate. The 
other leading cases also quoted will show 
that the term “benefit” will not , include the 
starting of anew business. The bulk of 
the consideration Rs. 14,000 was lent by 


Venkatrao on mortgage to his brother-in- . 


law shortly after the sale. It is contended 
on behalf of the appellant that the interest 
on this mortgage amounting to Rs. 1,050 
per annum ‘greatly exceeds the profits of. the 
villages which are found by the lower Court 
to be Rs. 280 per annum. -Itis contended 
that this does not take into account the 
wages of the local agents, who Sitabai 
says were employed, and of the necessary 
expenses of frequent visits on the part of 
the owner, which cannot have amounted. to 
less than Rs. 10 per time. 

We areof opinion that there can be no 
reasonable doubt that the income of the 
estate -was materially increased by the 
sale of the villages as the interest on the 
mortgage of Deshpande amounts to at least 
3 times the income of the villages. It has 
not been contended that the security is in- 
sufficient. The lands mortgaged by . Ex. 
D. 28 consist of 93 acres of land assessed at 
Rs. 191 situated in the Amraoti District of 
Berar where land is very-valuable. 

As regards Venkatrao’s money lending 
business Sitatbai his mother has deposed that 
there was ancestral moneylending business 
and she refers to the mortgage of the house 
of one Mangalmurti. . It is not possible for 
defendant to prove the existence of money- 
lending transactions which are . specially 


(8) 6 M.-L. A. .893; 18 W. Ry 81n;'S tre: 253n; 2 
Solah. P. Ọ, Je 29; 1, Bar P, CO." 559. 19 Ki ES 
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within . the knowledge of. the plaintiffs. We. 
have already referred: to the failure to pro- 

duce the account books which would have 

thrown light on the question. The explana- 

tio that the account books were burnt 

does not seem to. be satisfactory., The re- 

marks of the Subordinate Judge regarding 

the possibility of the discovery of manga-' 
nese deposits in the estate are pure specula- 

tion. There is no evidence that any manga» - 
nese exists there. 

Tosum up, it would appear that Venkat- 
rao was under no necessity to sell the estate . 
but for various reasons he wanted to get 
rid of it. No enquiry was made by the- 
purchaser. The bulk of the consideration 
was employed in a loan to his brother-in- 
law Yeshwantrao Deshpande, on apparently 
good security. The net result of the 
transaction was an increase of about 
Rs. 750 per annum in .the income of the 
family. In these circumstances we.are of 
opinion that the sale resulted inan actual 
benefit to the family, the-advantage of 
which the plaintiffs are now reaping and 
it would be inequitable that they should 
also avoid the sale and at the same time re-- 
tain the benefit of the mortgage. Every 
case of this character has to be judged on. 
its own facts and itis impossible to lay 
down a hard and fast rule as to whether a 
transaction of this character should be : up- 
held or not: ef Ram Bilas Singh v. Ramyad 
Singh (9). In the case of actual pressure or a 
danger to the estate there is less difficulty : 
in-coming toadecision. It-isin the case: 
of areal orsupposed benefit that the diffi-: 
culty- arises. On consideration of all the 
circumstances of the present case we are 
of opinion that the transaction of sale should 
be upheld. 

The result, therefore, is that the decree of 
the lower Court will be modified by direct- : 
ing that the plaintiffs’ suit shouldbe dis- 
missed as regards the claim to set aside the: 
sale of the villages and for joint possession’: 
along with defendant. The decree as re-s; 
gards possession of the sir land is confizm-:. 
ed. The cross-ohjections are dismissed. ; 

In. the circumstances as each party has: 
been partly suecessful we .direzt that- 
each should. bear its own costs in both: 
Courts. 


_G. B.:D. Decree modified. a 
(9) 58 Ind.’ Oas. 803; 5 P. L, J. 622;1 P. L, T. 538; 2% 
U. P, L. R. (Pat.) 228. ee egy 
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‘ VETSUS A ee 

GOSHO KABUSHIKI KAISHA, Lro.— 

PLAINTIFFS-—RESPONDENTS. | 

Contract Act (IX of 1872), ss. 78, 107—Sale of goods 
~-Breach of contract by buyer—Right of re-sale—Seller, 
duty of-—Damages—Measure of assessment. ' 

Tf thasaller elesis to re-sell the goods, he must do 
so within a reasonable time from the date on which 
the contract was finally repudiated by the buyer, and 
should not allow the: value of the goods fo depreciate 
by ee undue - delay in re-selling them. [p. 523, 
col, E]: 

Prag Narain v. Mul Chand,-19 A. 535; A. W. N. 
(1897) 150; 9 Ind. Dec. (N. s.) 346, followed. 

Ta assessing damages for breach of contract the 
fundamental basis is compensation for pecuniary loss 
naturally flowing from the breach, but this is qualifi- 
ed by.the plaintiff's duty to mitigate the loss. con- 
sequent on the breach, and he cannot claim any 
part of the damage which is due to his neglect to 
take such steps. [p. 523, col. 2:] 

British Westinghouse Electrice & Manufacturing 
Company Limited v.. Underground Electric Railways 
Company of London Limited, (1912) A. C. 673; 81 L. 
J. K. B. 132; ‘107 L. T. 325; 53 5. J. 734, followed. 

Jamal v. Moolla ‘Dawood Sons & Co., 31 Ind. Cas. 
949;.43 O. 493; 29 C. W. N. 105; 39 M. L. J. 73; 14 
A. L. J. 89; 19 M. L. T. 8); 3 L. W. 181; 23 C. L. J. 
137; (1916) 1 M. W. N. 70; 18 Bom. L. R. 315; 9 Bur. 
L. T. 8,431. A. 6 (P. O.), referred to. 

. Where the seller has made unnecessary delay in 
re-selling the goods on the breach of contract by the 
buyer, he can.only claim damages on the ordinary 
basis of the difference between tho contract ‘rate 
and the market rate at the date of breach. [p. 527, 


eol:1.] - 

v iy Moslla Dawood Sons & Co., 31 Ind. Cas. 
949; 43 0. 493; 290. W. N. 105; 39 M. L. J. 73; 14 
A. L. J. 89, 19M _ L. T. 80; 3L. W. 181; 23 C. 'L. J. 
137; (1916) 1 3L W.N. 70, 18 Bom. L. R. 315; 9 Bur. 
L. T. 8; 43 LA. 6 (P. C.), Angullia & Co. v. Sassoon 
& Co., 13 Ind. Cas. 705; 39 C. 55s; 16 O. W. N. 593, and 
‘Narsinggirji Manufacturing Co. v. Budamsaheb, 80- 
Ind. Cas, 43); 23 Bom. L. R. 523; (1924) A. 1. R. (BJ) 
. 390, referred to. 

‘FACTS.—Plaintiffis contracted to sell 
to the defendants 50 bales of grey cotton 
yarn’at the rate of Rs, 900 per bale. 
terms of payment were incorporated in the. 
following clause. oF 

,“Cash, before ‘delivery ` including interest 
and all Bombay charges to be paid by 
the buyer within sixty (60) days from 
the arrival of the steamer within which 


une the goods shall be paid forand remov- . 
ed 


and if delivery be not taken: within the 
abovementioned period of sixty. (60) dais 
whatéver be the: catse the sellers shall be. 
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at liberty at any times to sell the goods by 
private sale or public auction, in such 
manner and on such terms and conditions 
as‘ the sellers may think proper.” 

The contract.originally bore the number 
9/5 but the plaintiffs re-numbered it as 10 at 
the time of communicating the order to the 
manufacturers.in Japan. On the arrival of 
the goods at Bombay the defendants paid 


for and took-delivery of 2 lots of 4 bales 


each on the 14th January 1921 and 30th 
March 1921 respectively, On the second 
occasion the defendants’ attention was 
drawn to the new number of the contract 
and concluding that the plaintiffs were 
palming off goods ordered by another 
merchant, wrote the very next day intimat- 
ing their suspicions to the plaintiffs and 
stating that they held the second lot of 4 
bales on. plaintiffs: account. Having receiv- 
ed no reply they wrote again on the 5th 
April 1921 asking the plaintiffs to consider 
the contract as regards the balance ‘of the 
goods as cancelled. On the 12th April 
1921 the defendants again drew the plaint- 
iffs’ attention to the matter and on the 
same day the plaintiffs intimated to the 
defendants that the goods were contract 
goods and that they had nothing to do 
with the 4 bales. The defendants there- 
upon sold off the 4 bales on plaintitis’ 
account and claimed loss on the re-sale 
from the plaintiffs on the 17th April 1921. 
The next day the plaintiffs again wrote to 
the defendants disclaiming liability for the 
4 bales and asking (hem “to clear off the 
remaining goods within 24 hours from to- 
day, otherwise we shall sell the same on your 
account and risk.” The defendants in 
reply merely stated that “the goods were 
not of our contract” and referred the plaint- 
iffs to their letter of April 5. On April 20 
1921 the plaintiffs again repeated their 
threat of re-selling the goods at the defend- 
ants’ risk “unless we hear from you within 
3 days from to-day.” The next day the de-. 
fendants Solicitors wrote to the plaintiffs’ 
stating that the goods related to contract 
No. 10 and referring them again to the dė- 
fendants’ letter of April 5.°In reply the. 
plaintiffs’ Solicitors stated that the goods 
were of ccntract No. 9/5 and the figure 10 
had nothing to do with the quality of the 
goods. They also reiterated the plaintiffs’ 
threat of re-selling the goodsin default of 
the defendants’ failure to take delivery 
within 2 days. On May.2, 1921 the defend- 
ants’ Soligitors ‘wrote to the.pleintifis' Soli- 


te 
citors that they would be prepared to take 
up the goods “provided that your clients 


ddmit that the said goods do not appertain. 


to our clients’ order and make an allowance 
in the price on that account.” The plaint- 


iffs replied repeating their former allegations’ 


and the defendants again wrote on May 6, 
1921 e¢alling upon thé plaintiffs to satisfy 


them about the truth of their statements by’ 


producing the papers relating to the con- 


tract Nos.’ 9 and 10 as well as their corres- 
pondence with ‘their principals in Japan,’ 
and offering in that case to take delivery’ 


without prejudice to their previous conten- 
- tions. 
Plaintiffs wrote back agreeing toan inspec- 


tion of the papers on the 19th idem and’ 
threatening a re-sale of the goods in case’ 
In their reply, sent on the same 


of refusal. 
.ddy, the defendants complained of the 12 


days delay caused by the plaintifis and with-' 
drew the offer as there had been changes in’ 
the market during the interval. The plaint-’ 
itfs then sold the goods on May 25, 1921 and: 


on October 4, 1921 they brought the present 
suit to ‘recover the amount of loss on’ the 


re-sale, The defendants denied their liabil-- 


ity to make good the loss and made a 


counter-claim for the loss sustained by: 


them on the re-sale of the 4 bales. 
Mr. Coltman, ( with him Mr. Judah), for 
the Appellants. 
“Mr. Campbell, (with him Mr, Lalji), for 
the Respondents. 
* JUDGMENT. h 
Fawcett, J.—[After stating the facts 
in full and discussing thecorrespondence be- 
tween the parties his Lordship proceeded: —} 


“We agree there was a clear breach on’ 
April 5, 1921, and that this was not affected: 
by the subsequent negotiations which broke: 


down on May 17. . 
The only other point in‘dispute was 


- whether the plaintiffs were entitled torecover 
the loss resulting from the re sale on May’ 
25, as damages, and on this point the Judge’ 
held that; though cl. 15 says the plaint-- 


iffs can sell at any time, this must be taken 
to mean at any reasonable time. He also 
held that the-plaintiffs were not unreason- 
able in waiting till May 17, before taking 
steps to-sell the goods, and that the actual 
sale on May 25 was within a reasonable 
time of the-defendants’ final repudiation of 
May 17. Accordingly he decreed the plaint- 
iffs’claimh. ~, 

.The. defendants appeal on the ground 


that” the*lower Court erred in- awarding: aug. 
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damages on this basis, and that it should, 
have held that the correct measure of the’ 
plaintiffs’ damages was the price of the 
goods ruling on April 6, 1921. 

‘Mr Coltman for the. appellants does not 
dispute the plaintiffs’ right to re-sell the 
goods under cl. 15 of the contract, and 
get the benefit of the special damages 
stipulated for therein, but he contends 
that the re-sale should at latest have taken 
place within a week of April 5, and that as 
the plaintiffs failed to do so, they cannot ,. 
recover damages on the ordinary basis of, 
the difference between the contract rate and 
the market rate at the date of the breach. ° 
Mr. Campbell for the respondents did not’ 
dispute the construetion put on cl. 15 
by. the learned Judge that the re-sale should: 
be: within a reasonable time, and it may be, 
noted that the clause’ does: not expressly’ 
give the plaintiffs an uncontrolled discre- 
tion as tothe time or times of re-sale, as. 
did the contract in Best v. Haji Muhammad ' 
Sait (1). The sole question, therefore, 'is ` 
whether the re-sale did take place within a 
reasonable time. 

The main principles which govern the‘ 
question as to what is'a reasonable time in’ 
a case of this kind are,in my opinion, cor- 
rectly stated in Prag Narain v. Mul Chand : 
(2). It was a case falling under s. 107 of the - 


-~ Indian Contract Act, but the judgment 


pee on general principles. It says 
p. oo + ‘ ` ih 
“Section 107in explicit terms requires that 
if the seller who has a lien for the unpaid 
price wishes to resell the goods sold, he, 
must- allow a reasonable time to elapse 
between the date of his giving-notice to the ° 
buyer of his intention to re-sell and the’ 
date of the re-sale. But the section does 
not in terms provide that the right to- 
re-sell should be exercised within a reason- 
able time from the date of the breath of | 
contract.. On this point the section is silent. 
We have, therefore, to look to general prin-, 
ciples as a guide for determining the ques- ' 
tion whether a buyer who wishes to re-sell’ 
the goods sold must do sd within a reason- 
able time from the date on which the con- ` 
tract was broken or whether he may do so. 
at any time after the date of the breach. ° 
A buyer, it is true, may claim the price at 
any time after the stipulated date for pay- 
ment has expired, if, not precluded from | 


(1) 23 M. 18; 8 Ind. Dee. (x. 8.) 407. - 
(2) 19 A, 535; A. W. N. (1807) 150; 9 Ind. Deo. (N. s) , 
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doing so by the’ law of limitation, but if he ` 


chooses to enforce his right to re-sell, he 
must, it seems to us, doso within a reason- 
able time from the date of the breach, and 
should not allow the value of the goods to 
depreciate by making undue delay in re- 
selling them. In Mayne on Damages, 5th- 
. Ed., p. 176, it is stated on the authority of 
Pott v. Flather (8), that ‘as there is nó obli- 
gation on the part of the vendor: to sell at 
all, so if he refrains from selling at the: 
time-of the breach he takes upon ~ himself 
all risk arising from further depreciation.’ 

In Addison’s Law-rof Contract, 9th Ed. 

p. 526, the rule on the subject is thus stated: 

+—Tf the goods have been re-sold’by the 
vendor within a reasonable time after the 
breach of contract. by the purchaser, the 
` measure of damages will be the difference 
- between the price agreed to be given and 
the price realised: on the re-sale, with the 
costs and expenses of the re-sale, but if 
the re-sale has been unreasonably ‘delayed 
until the market has fallen, the price realis- 
ed on'such re-sale will not. afford a true’ 
criterion of the damage.’ These are author- 
ities for holding that if the seller elects to 
re-sell, he must do so within a reasonable 
time from the date on which the ‘contract 
was finally repudiated by the buyer. -Any 
other conclusion might cause undue hard- 
ship to the buyer. A seller may, with the 
deliberate intention of causing loss to the. 
buyer, delay the ‘re-sale until the market 
has fallen and then re-sell the property, and 
thereby ‘cause to the buyer a loss which he 
might not have sustained had the re-sale 
taken place within a reasonable time from 
the date ofthe breach of contract.. Jn the 
case of a re-sale the buyer is entirely depriv- 


ed of his property and that distinguishes. 


- the case of a claim for damages upon a 
re sale from that of a claim for the unpaid 

price. In the latter case the buyer would 
get the property and be in‘a position sub- 
sequently to compensate himself by wait- 
ing fora rise in the market. Inouropinion 
the plaintiffs ought to have re-sold the 
shares sold by them within a. reasonable 
time, from the date on which the contract 
was finally repudiated by the defendant 

i in that case.’ 

‘The passages there cited from Mayne's 
aaa Addison’s works have reference pri- 
marily to the case where a re-sale within a 
reasonable time may be accepted, as evi- 


” (3) (1847) 16 L.J; Q.B: 363; 5 Railw. Cas. 85: 73R, 
R. 804, 
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dénce. of actual value’ at the date of the’ 
breach ` of contract [cf, Jugmohandass v.: 
Nasserwanji (4).] But in so far as they are 
based on the general principle that the. 
seller is bound in all cases to take any rea- 
sonable steps which are open to him ta. 
reduce his loss (cf. Halsbury’s Laws of 
England, Vol. X, s. 615 at p. 335) they seem 
to me toapply equally to a.case of this kind, 
This-general principle is enacted in the Ex- 
planation to's. 73 of the Indian Contract Act, 
and qualifies the plaintiffs’ right to recover 
the resulting loss from the re-sale of May 
15, as compensation for a loss “which the 
parties:.knew, when they made the contract 
to. be-likely to result from a hreach of it.” 
As an illustration of its application reference 
may be made to British Westinghouse Elec- 
trie and Manufacturing Company, Limited 
v. Underground. Electric Railways Company 
of London, Limited (5) where it is laid down 
that in assessing damages for breach of 
contract the fundamental basis is compen- 
sation for pecuuiary loss naturally flowing 
from the breach, but this is qualified by- 
the plaintiff's duty to mitigate the loss 
consequent on the breach, and he cannot 
claim any part of the damage which is due 
to his neglect to take such ‘steps, And in 
Jamal v. Moola Dawood Sons & Co. (6) 
their Lordship at page 502* say :— 

“Itis undoubted law that a plaintiff who 
sues for damages owes the duty of taking 
all reasonable steps to mitigate the loss 
consequent upon the breach and cannot: 
claim as damages any sum which is due to 
his own neglect.” 

This: necessarily applies with a special 


force to a case like this where the market 


value of the commodity re-soldis subject 
to daily or similar rapid. fluctuations. In 
the present case itis common ground that 
the market was falling throughout April and 
May 1921, and references to this are con- 
tained in the correspondence. It is pro- 
bable, as the plaintiffs allege, that the 
defendants wanted to back out of their 
contract on this account, and the objection 
they raised to accepting the goods is now 
admitted to be untenable. In these circum- 
stances itmay be said that plaintiffs might 


reasonably wait for some time before tak.- 

(4) 26 B. 744 at p. 749; 4 Bom. L. R., 501. 

(5) (1912) A. O. 673;.81 L. J. K. B. 132; 107 L, T, 
325; 5$ S. J. 734. 

(6) 31 Ind. Cas. 949; 43 g 493; 20 0. W. E 105; 30 
M. L. J. 73; 14 A. L. J. 89; 19 M. L. T 80; 3 L. W, 
181: 23 ©. L. J. 187; (old 134. W:N. 70; 18 Ta L. R. 
315:9 Bur. L.T. 8; 431 A. 6 (P. G.). 
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ing the extreme step of re-selling the goods 
in’ the hope that defendants would not per- 
sist.in their refusal. And if there had been 
in April. any indication of a weakening.on 
defendants’ part, e. g., by a proposal such, 
as. they made in their Solicitors’ letter of 
May 2,.so that negotiations could be said 
to have been going on, I would concur 
with the learned J udge’s view that the 
plaintifis were not unreasonable in waiting 
till May 17. But the clear facts are that 
the defendants met the threats ofa re-sale, 
which plaintiffs gave in theirletters of April 
12, 18 and 20, either. by silence or a mere. 
reference to their definite refusal of April 
5. .See defendants’ letter ofthe 19th and 
their Solicitors’ letter of the 21st. Having 
regard to the plaintiffs’ duty to take all 
reasonable steps to mitigate the damages 
and to ‘the falling market, I.can see no 
sufficient justification for the plaintiffs not 
acting on - their Solicitors’ notice of April 


26 that they would re-sell the goods, unless. 


the defendants took the bales within two 
days. Ithink that plaintiffs should in fact 
have taken steps for a re-sale after receipt 
of the defendants’ letter ‘of April 21, and 
that the sale should have taken place at any 
rate by April 29, i.e., after the expiry of 
the two days mentioned in the notice of 
April 26. The falling market made it in- 


cumbent, on them not unduly to delay the | 


sale after the defendants’ refusal to accept 
the goods had P corae as definite as it did 
on April 19 and 2 


In these = eee it seems to me. 


that the plaintiffs cannot properly take, 
advantage of the fact that the défendants 
entered into negotiations for a settlement 
in their Solicitors’ letters of May 2 and 6. 
And asthe parties have not supplemented 
the contract by any oral. evidence, we can 
only decide this question of reasonableness 
. on the. material provided by the correspond- 
ence. 

‘I do not agree with Mr. Coltman that the 
sale should have taken place within a week 
after April | 5. In view of the unreasonable 
nature of the defendants’ objection to accept 
the goods, I think some time may probably 
be allowed for plaintiffs endeavouring to 
get defendants to reconsider the refusal, 
but the delay on this. account was, I think 
unduly -prolonged by plaintiffs, contrary 
to the general principle I have mentioned. 

Also some time must of course be allowed 
for the. time taken up in advertising the 
sale, ete.e. g, a week such as ensued be- 
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tween the plaintiffs’ Solicitors’ letter of May 
18, and the actual, auction on May 25. To 
this extent JI concur with the lower Court's 
view thatit was not obligatory on plaintiffs 
to sellat once aftér April 5, but I think 
that, in-holding that plaintiffs only waited 
a reasonable time before selling, the learn- 
ed Judge has not given due weight to the 
persistence of the ‘defendants in refusing 
to take the goods in April, and the conse- 
quent duty of the plaintiffs not to delay 
in re-selling in. view of the state of the 
market. 

The result, in my opinion, is that plaint- 
iffs cannot recover the whole loss result- 
ing from: re-sale of May.25, and are thrown 


“back on their remedy of damages on the 


ordinary basis of the difference between 
the contract rate and the market rate at 
the date cf breach. This date may be taken 
to be the day following the defendants actual 
refusal in their letter of April 5, i. e., April 
6, 1921, as contended in ground No. 7 of the 
memo. of appeal. 

It is true that in Prag Narain v. Mul 
Chand (2) the measure for damages allow- 
ed was the difference between the contract 
rate and the market rate at the expiration 
of a resonable time in which the re-sale 
should have taken place. ButI agree with 
the following criticism of this decision in 
Remfry’s Sale of Goods in British India 

“But there seems to be no reason fora 
departure from the ordinary rule. The 
right given to the seller includes the right ta 
a reasonable time for effecting a re-sale, but 
if he does not exercise the power according 
to the terms of the section, there .is no reason 
why he should obtain any benefit under it, 


and the due date should be the day on:which 


to ascertain the market value.” 

The Privy Council decision in Jamal v. 
Moolla Dawood Sons &Co, (6) in effect says the 
same thing in -ingullia & Co. v, Sassoon & 
Co. (7) Harington, J., took the same view, 
and this Court agreed with him in Narsing- 
girji Manufacturing Co.. v. Budansuheb (8), 

We, therefore, allow this appeal and. dẹ- 
clare that the plaintiffs are entitled to” Tẹ- 
cover damages from the defendants on the 
basis of the difference between the contract 
rate and the market rate of the goods .on 
April 6, 1921. 


(7) 13 Ind. Cas. 705; 39 C. 568; 16 C; W. N. 5 
Wei Cas. 430; 26 Bom. L. R : 523; ai) à L 


t A $ 


[BÈ I. O. 1925]: 


“ Before concluding, I desire to add'some 
remarks regarding the validity of a con- 
tract like cl. 15 under consideration, and 
the right of the vendor.to recover damages 
on the special basis therein laid down. 
Mr. Coltman eventually did not dispute 
the validity of this right. But as some 
of his arguments suggested the contrary, 
‘and my attention has been drawn to Nar- 
‘singgirjt Manufacturing Co. v, Budansaheb, 
- (8), which might beheld to throw doubt on 
the right ofa seller to recover the stipulat- 
ed damages under the contract, I wish to 
give briefly the result of my consideration of 
the question. 

It seems tome clear that there is no 
ground for doubting the: correctness of 
the view taken in Moll Schutie & Co. v. 

` Luchmi.Chand (9), Basdeo v. John Smidt 
(10) and Best.v. Haji Mohammad: Sait (1) 
that a contract like.cl. 15 gives the seller a 
right to re-sell the goodsand sue for the 
‘whole damages mentioned therein. It is 
a right which has been recognised by the 
Indian Legislature in the form of plaint 
givenin the 0.. P. C. for plaintiffs suing 
to recover deficiency upon’ such a re-sale 
(see No. 6 of Appendix A to the O. P. C: 
1908). Thecase there put as to a re-sale of 
-goods sold at duction isthe one that arose 
‘in Lamond v. Davall (11) whichis taken as 
the’ basis of the law laid down ins. 48 (4) 
of the English “Sale of Goods Act 1894 (56 
' -& 57 Vic. c. 71:) See Benjamin on Sale, 
6th Ed., p. 1088. . This sub-section runs as 
follows:— 

“Where the seller expressly reserves a 
right of resale in case the buyer should 
make a default.; and on the buyer making 
default,’ re-sell the goods, the original con- 
tract ofsale is thereby rescinded, but with- 

. out prejudice to any claim the seller may 
have for damages.” 


The damages referred to arethe same as 
those recoverable under sub-s. (3) of s.. 48, 
i: e., the amount of’ the seller’s loss is prima 
facie the difference in the price realised, 
‘added to the expenses of re-sale., (See Hals- 


` bury’s Laws of England Vol. XXV, foot- 


note (p) on p. 264:and foot-note (t) on p. 265.) 
There is, therefore, the clearest authority 
for the validity of such a clause. It is not 


= 9 25 0 505:.2 0. W. N. 283; 13 Ind. Dec. (x. 8) 
Ko 22 A. 55; A,-W. N. (1899) 172; 9 Ind, Dec. (w.'s) 
et (1847) 9 Q. B. 104; 16 L. J. Q. B. 186; 11 Tur, 
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affected by Jamal v. Moola Dawood Sons & 
Co. (6) for the remarks of their Lordships at 
page-501 show that they held that: the sti- 
pulation giving the seller the option of re-sel- 
ling.the share by auction was merely one 
that he might, if he thought fit, liquidate 
the damages by ascertaining the value of 
the shares atthe date ofthe breach by an 
auction-sale as specified. This was obvious- 
ly based on the provision that the re-sale 
was to take place at the next meeting of-the 
exchange, t. e., almost immediately on: the 
breach. Consequently’their Lordships held 
that there was never any sale by auction 
under the option and that nothing turned 
upon this provision as to re-sale. 

In the remarks of the Subordinate Judge 
which arecited in Narsinggirji Manufac- 
turing & Co. v. Budansaheb (8) he takes the 
view that the authority of Moll Schutte cb 
Co. v. Luchmi Chand (9) is shaken by-Angul- 
lia & Co. v. Sassoon & Co. (7). This is clearly 
erroneous. ‘All that the latter case decides 
is that, unless the stipulation fora right to 
re-sale‘is so worded as to cover such a case 
the right does not extend to goods which 
have not been ascertained or appropirated 
for the purposes of the contract. It did not, 
therefore,. cover the case there under con- 
sideration which was one of goods in bulk, 
viz. sugar stored in bags in a warehouse, 
-the particular bags to be’ delivered never 
having. been selected. But it doesnot affect 
the decision in Moll Sehutte & Co. v. Luchmi 
Chand’ (9) so far as it governs a case 


` where- the goods have been ascertained and 


appropriated by the seller to the contract, 
such. as the ten cases of tobacco which 
were the subject-matter of-the contract in 
that case. Here also the forty-two bales 
had been ascertained and appropriated to 
the contract by the sellers: only that ap- 
propriation was not assented to by the buyer, 
so as. to make the property in the goods 
pass tothe latter under s. 33 of the Indian 
Contract Act. 

In the judgment in Narsinggirji Manufac- 
turing & Co. v. Budansaheb (8) Macleod, C.J., 
says “the provision in the contract with re- 
gard to the: vendor’s power: to sell the goods 
was necessary.” With due respect, I think 
that overlooks that the provision(if it gave a 
right to recover the deficiency on the re- 
sale and the costs of the re-sale) gave the 
seller a valid. right- to more than his 
‘ordinary. right to re-sell goods, viz., the 
right to recover damages.on the basis men- 
‘tioned: in the.contract instead: of- his right 
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of recovering on the ordinary basis ‘of the 
difference between the contract rate and the 
market rate at the date of the breach. 

Shah, Acte. C.J.—As we are differing 
from the learned Trial Jud ge on the 

principal question of fact, which has to be 
decided in this appeal, 1 desire to state 
my reasons briefly for ‘the conclusion at 
which we have arrived. The clause as to 
re-sale in this case gives the plaintiffs 
the right to sell the goods at any time. 
‘The plaintiffs in fact sold the goods on 
May 25, 1921, and made their present claim 
on the basis of the’ difference between the 
contract price and the price realised at 
the re-sale.. The learned Judge who tried 
‘the suit has come to the conclusion that in 
doing so they actéd reasonably, and has 
allowed the plaintiffs’ claim. 

In the appeal before us, it has not been 
contended that such a clause as to re-sale 
can give the plaintiffs the right to claim 
the difference between the contract price 
and the price realised at the re-sale, only ‘if 
the terms of the clause relating to re-sale 
are properly observed: In the present case, 
it is urged that they have not been carried 
-out in so far as the plaintiffs waited beyond, 
‘reasonable time in effecting the re-sale. It 
has not been contended in the appeal before 
us that even if.the plaintiffs’ are found to 
‘have acted within reasonable time in effect- 

ing the re-sale they would not be entitled to 
‘make the claim on the. basison which it is 
made, There can be no doubt that such a 
power of re-sale can validly give the seller 
a right to claim the difference between the 
contract price and the price realised at the 
re-sale, provided he has acted within 
‘the terms ‘of the clause. Though it may 
‘appear from some of’ the observations 
‘in. Narsinggirji Manufacturing & Co. v. 
.Budansaheb (8) that such a clause may 
not ‘have that effect, 1 do not think that 
the point really arose in that case nor do I 
think it was decided in that sense. In that 
‘ease the lower Court’ had dismissed the 
‘plaintiffs’ suit on the ground that the claim 
‘as made in the plaint. on the footiug of the 
:difference between the contract price and 
.the price realised at the re-sale could 


mot be allowed on the facts of the case. 


‘and that the plaint could not be amended 
so as to allow the plaintiffs to claim 
damages on the basis of the difference be- 
‘tween the contract price and the market 
price, This Court in appeal took the view 
that- even. though- the: plaintiffs’ claim -as 
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made might not be dllowed,-‘it was- open to 
the’ plaintiffs to claim damages on the foot- 
ing of the diference- between the contract 
price and the market value of the goods 
at the date of the breach, apart from the 
clause as tothe re-sale, In fact the decision 
in Anguilia & Co. v. Sassoon & Co. (7), 
was not followed only to the extent that 
the amendment of the plaint was not con- 
Sidered necessary. But according to the 
decisions in Angullia & Co, v. Sassoon & Co. 
(7) and Moll Schutte & Co. v, Luchmi Chand 
(9) itis clear that the plaintiffs would have 
a right to claim the difference, between the 
contract price and the price realised at the 
re-sale, provided’ they could. be proved to 
have acted in accordance with the terms of 
the clause. 

In the -present case the principal point 
argued is that they have not acted in 
accordance with the terms of the clause in 
so far as they have not acted within 
reasonable time. Though the clause gives 
the sellers the power to effect a re-sale “at 
any time”, it isclear that the expression 
must be taken to mean “within reasonable 
time’. That.is the view taken by the 
learned Trial Judge, and that view is not. 
contested before us on either side. 

Under the circumstances, the only ques- 
tion which has to be decided is whether 
the plaintiffs acted within reasonable time 
on ‘the facts of this case. The plaintiffs 
adduced no evidence, except the.correspond- 
„ence that passed between the parties and 
their Solicitors. It is difficult ‘to: say on 
the cortéspondence as to when exactly., after 
the defendants refused to take’ delivery 
and broke the contract on April .6, they 
should have acted. As to the state ofthe 
-market at that time there is no evidence 
except . such indication as we get from the 
correspondence. Without precise evidence 
on that point it is difficult to say whether 
the plaintiffs should iave waited’ for.a 
‘week or longer after the defendants com- 
municated their refusal to take delivery 
‘of the goods from the plaintiffs. But I 
‘am satisfied that at any rate by April 29 
the plaintiffs should have certainly taken 
Steps to sell the goods, having regard to 
the fact’ that the market was going down, 
and that it could not be reasonable under 
the circumstances :of the case for. the 
plaintiffs to have waited after that date 
‘for effecting a re-sale of the goods. Instead 
of -selling the goods soon. after the breach 
théy entered into negotiations with thg 
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defendants after the defendants had de- 
finitely refused. to take delivery on April 5 
and had three or four times refused to 
reconsider the matter in April. The negotia- 
tions went on from about May 2 to May 17. 
But nothing came out of those negotiations, 
and ultimately the plaintiffs sold the goods 
on May 25. . 


According to my view of the correspond-. 


ence, which has been referred to in detail 
by my learned brother, there was a definite 
breach of the contract by the defendants 
by April 6, and they definitely insisted 
upon not taking the goods until May 2. 
During that interval the limit of reason- 
able time, within which the power of re-sale 
should have been exercised by the plaint- 
iffs under the clause as to re-sale was ex- 
ceeded. The.. subsequent correspondence 
only discloses negotiations between the 
parties which broke off on May 17. To that 
State of facts the decision in Jamal v. 
Moolla Dawood Son's & Co. (6), clearly 
applies. According to the view taken in 
that case, the-only,basis upon, which, under 
the circumstances,-the plaintiffs would be 
entitled to damages would be the difference 


‘between the contract price and the price, 


of the goods on.the ‘date of the breach. I 


do, not read the-judgment in that case as . 


casting any doubt upon the proposition, 
„which has been accepted in several cases 
to which I have -referred, that a clatise.as 


o-re-sale gives..a valid right to the sellers, ; 
‘to:claim the difference between the con- ; 


tract price and the price realised at the 
re-sale, provided that power has-been ex- 
ercised in accordance with the provisions 
‘of the clause. But where that power has 

not been exercised. within reasonable time, 
-the only right of the sellers is to- claim 
‘damages on the footing of the difference 
„between the contract price. and the market 
:value of the goods on the date ofthe breach, 
“without any “reference to the price which 

might be realised , by a re-sale at any time 
‘after the limit of reasonable time has been 
„exceeded. My conclusion is that the defend- 
‘ants..connitted a breach of the. contract 
.on April 5 or 6, that.a re-sale should have 
-been effected soon after that—at the latest 
before the end of April—and that the sub- 
“sequent negotiations and the subsequent 
“ye-sale cannot give the plaintiffs the right 
«to claim damages according to the clause as 


‘to re-sale. I; therefore, concur in the order 
Leen a ay learned brother. 
me, LA ay in Apa alowed; i 


- NARONDU NAGASAMT IVER 9, THIRUKONDA BLLARAGAN. | 


„Ammal. 
_for the sale of the ‘property on 2nd August 
_ 1912. -A‘preliminary decree was passed in 


e 
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MADRAS HIGH COURT. 
Srconp Civre APPEaL No. 1139 or 1992. 
October 23, 1924, 

-  Present:—Mr. Justice .Devadoss. 
“NAKONDU NAGASAMI 1YER— 
PLAINTIFF— APPELLANT 


f ’ versus 
THIRUKONDA ELLARAGAN— . 
DEFENDANT—RESPONDENT. 

Transfer of Property Act (IV of 1882), ss. 60, 
89—Mortgage—Suit for sale--Final decree for sale 
not executed—Subsequent suit by mortgagor for re- 
.demption—-Civil Procedure Code (Act V of 1908), 
ss. 11, 47. 

In a suit for sale on a mortgage, the question whe- 
thər the mortgagor has the right to redeem is hot in 
‘issue. The real questions for determination are’ whe- 
ther there is a mortgage and what is the amount due 
to the mortgagee. 53), col, 1.] 

Where a final decree for sale is passed in a suit on 
a mortgage but is not executed for more than three 
years, a subsequent suit for redemption by the mort- 
gagor isnot barred either by s.li or s.47 of the 
C. P. ©. [p. 531, col. 1] 

Ranga Aiyangar v. Narayana Chariar, 32 Ind. Cas. 
30; 39 M. 896; 30 M. L. J. 13;18 M. L. T. 596, and 
Vedapurathi v. Vallabha Valiya Raja, 25 M. 300; 12 
M. L. J. 128, referred to. 

Ramjı v. Pandhar inath, 49 Ind. Cas. 804: 43 B. 334 at 
pp. 354 and 477; 21 Bom. L. R. 56, and Faiyaz Husain 
Khan v. Prag Narain, 29 A. 339 at p. 546; 11 0. W.N. 
«561; BAT. A. 102; 4 A. Ld, 344; 5 0. L. J. 563: 17 M. 
L. J. 263; 9 Bom. L. R. 656; 2 M. L. T. 191; 10 0. C, 
_8l4 (P. G.), relied on. 

Second appeal against a decree. of. the 
District | Court, Madura, in A. S.. No. 289 
(of 1921, preferred against that of the 
‘Court - of the District Munsif, Madura 
: Town, in O. S. No.'300 of 1920. 


a C. S. Vi enkatachariar, . for the Appel- 


Mi. T. L. Venkatarama Iyer, for the Re- 
pes 
J UDGMENT.—The defendant obtain- 


“eda mortgage with possession on 29th 


August 1904 from: one Venkatalakshmi 
He brought O, 8. No. 430 of 1912 


defendant's favour on 14th October 1913 in 
-which time was given for payment till 14th 


January: 1914; A final decree was passed 
.on 25th February 1914. Pending the suit 
: Venkatalakshmi Ammal mortgag ed the. pro- 


perty- to the plaintiff's father on 2nd 


September 1919.° Plaintiff brought O. S. 
. No. 289 of 1912 on the mortgage and obtain- 
_ed a decree for sale and purchased the pio- 
. perty. 

; party to. 
¿plainiif has brought the, present suit 


The defendant was not made a 
his . Suit No. 289 of 3918. The 
for. . redemption. .of the. usufructuary 


mortgage in favour ‘of the defendant: Bote 


. 
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' the Courts have held that the plaintiff's suit 

is barred by res judicata.. The plaintiff has 
preferred this second appeal. 

Mr: C. S. Venkatachariar for the appel- 
lant contended that the plaintiffs suit was 
not barred by res judicata as there was no 
executable decree in favour of the mort- 
gagor in O. S. No. 430 of 1912. Both the 
lower Courts have relied upon the decision 
‘in Ranga Aiyangar v. Narayana Chariar 

. (l) for the view they took. The facts of 
.that case were:—The first plaintiff's 
father mortgaged the plaintiff's proper- 
‘ties with possession of the defendant’s 
ancestor in 1864, The othi deed also con- 
tained a covenant by the mortgagor to pay 
the mortgage-money personally, The de- 
fendant’s ancestor brought a suit against 
the mortgagor’s son in 1867 for the recovery 
of the otht amount and obtained a decree. 
The operative . portion of the decree runs as 
-follows:—“The plaintiff obtain. from the 
defendants the.suit amount and all the 
costs of the suit, that the otht property 
“be sold” in “order to satisfy the- decree 
in case the’ decree amount be not paid, 
within six months from this day, 


_ that the plaintiffis entitled to obtain inter. 


est on costs at 12 per cent. per annum from 
“this day and that the defendants are entitl- 
‘ed to obtain possession of the othi land in 
‘execution through Court (vasapaduthi) 
“after satifying the decree. The decree 
was not executed by ‘either of the parties 
thereto, The: mortgagor’s representatives 
brought a fresh suit for redemption of the 
“ mortgage (othi). The Court held that a fresh 
suit by the mortgagor for redemption was 
‘barred by the rule of res judicata, Mr. 
‘Justice Sadasiva Iyer who delivered the 
leading judgment in the case relied upon 
the terms of the decree and held that the 
‘decree was executable by the defendants. 
He relied upon’ the Tamil word “vasapa- 
duthi” as meaning the obtaining of posses- 
sion- in execution through Court and that, 
the mortgagor's representatives, had a 
‘right to obtain possession through Court in 
‘execution of that decree-on payment of 
the mortgage amount. From the reason- 
-ing of the learned Judge it is apparent 
that if the: decree was: not an executable 


“one, so far as the mortgagor's representa- ' 


- tives were concerned, he would not have 

held that the suit for redemption was 

: barred; for, he'says; “It-seems‘to me clear, 

m (iy 22 Tnd; Cas. 30; 39M. 896; 30 M. L, J; 13; 18 M. 
is Mi A : of g Pi + = A a 
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‘that if in the former suit there was a 
decree in favour of the present’ plaintiffs 
‘(though they were the defendants in the 
former. suit)-and if it was an executable 
‘decree and if that decree granted them 
‘substantially the same reliefs as they now 
‘claim in this suit they are barred by res 
jud cata from maintaining the suit.” In 
the present case the final decree in O. S. 
No. 430 of 1912 was passed on 25th Febru- 
‘ary 1914. The question is whether the 
final decree is executable by the mort- 
gagor. If it is anexecutable decree the ruling 
in Ranga Aiyangar v. Narayana Chariar - 
(1), would be applicable. If it is not an 
‘executable decree the plaintiff's suit would 
not be barred. Ina suit for sale a prelimi- 
nary decree is passed under O, XXXIV, r. 
'4. The preliminary decree provides among 
‘other things for the payment within the . 
“time fixed therein of the principal and 
interest of the mortgage amount together 
with-costs and such other amount as may 
be found due from the mortgagor to 
the mortgagee; and that in default of 
‘the defendant paying as therein mien- 
tioned, the mortgaged property’ or a 
sufficient part’be sold, and the proceeds 
of -the sale be paid into Court and’ applied ° 
‘in payment of what is declared due to the 
plaintiff: If the amount is not so paid: by 
the mortgagor after the time fixed in the 
preliminary decree, the ‘Court passes‘ a 
decree that the mortgaged property of a 
‘sufficient part thereof be‘sold and that the 
proceeds of the sale be dealt with as is men- 
tioned in r. 4. After the passing of the 
final decree if the mortgagor could insist 
upon the plaintiff recovering the amount 
mentioned in: the decree and upon de- 
livery' in the case ‘of simple mortgage of 


‘documents of title and the re-transfer of the 


mortgaged property to him and in the case 
usufructuary mortgage upon delivery of 
possession to him, then it might be said 
that the final decree is an executable one. 
But the final decree as drawn up under the 


‘present C. P. C. contains no - provision 


-whereby the mortgagor could ask the 
Court to receive the money due under 


‘the decree and grant him the necessary 


reliefs. 

At the end of s. 89 of the Transfer of 
Property Act there was a clause “And there- 
upon the defendant's right to redeem and 


-the security shall both be extinguished”. 


And this clause has not been’ re-enacted in 
O; XXXIV, 7, 5, The right of the mortgagor 


æ # 
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away upon- the passing of the final decree 
for sale. The mortgagor éan pay the decree 
amount any time before.. the property is 
brought to sale and thereby avert the sale: 
Vide “Misri Lal v. Mitthpud Lal (2), Bibijan 
Bibi v, Sachi Bewah (3) and Adipuranam 
Pillai v. Gopalasami Mudali (4). Though 
the mortgagor can avert the sale by paying 
the decree amount into Court, ‘the question 
for decision is “whether he can insist upon 


the Court giving him relief after. the final’ 


decree has beén passed.* The final decree 
itself does not provide ‘for such a course. 
All that he can do is’to avert the sale by 
paying money into Court. But that does 
not.give him the right to pay the money 


at any time he likes whether the mortgagee - 


brings the property to sale or not and 
insist upon the mortgagee receiving 
the decree amount and -e-transferring the 
property to him if it isa simple mortgage 
and giving him possession -of the. mortgage 
property ifit is usufructuary mortgage. 
Mr. Justice Sadasiva Iyer relied upon the 
Full Bench decision in Vedapurathi v. 
Vallabha Valiya Raja (5), for the position 
that the decree in such cases is a con- 
ditional decree in favour of the mortgagor. 
If there was no final ‘decree but there was 
only a preliminary decree it might be 
said to be a conditional decree in favour 
of the mortgagor. , The decree which was 
held to-bar the suit for redemption, in 
Ranga Aiyangar v. Narayana Chariar (1), 
was in the nature of a preliminary decree. 
‘Jt is conceded by Mr. Venkatachariar that 
in the case of a préliminary decree there 
- is relief given to the mortgagor which he 
` could enforce through Court. The decree 


of. 1872 which was “considered to be a. 


bar to the suit for. redemption in Ranga 
Atyangar v. Narayana: Chariar (1), was 
in the nature of A preliminary decree. 


Before the passing of the present C. P. C.- 


it was -usual for the ‘Mofussil Courts to 
Pass one’ decree that the mortgagor should 
pay the amount of the? decree within a 
certain date, and’ on default the property 


would “be sold. Very seldom was a final © 


decree drawn. up. The decision in Ranga 
Atyangar v. Narayani Chariar (1) cannot 
govern the present case as the decree there 


(2) 28 A. 28; A. W. N. (1905). 168, 

(3) 31 C, 863; 8 C. W, R. 681, 

(1) 31M 354; 18:M. L, J. 259; 3 M. L. T, 981, 
(8) 25 M, 300; 12 M. L, J. 183. 
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to redeem the property has not been taken ` 


imposed upon the mortgagor. 


-sufficient portion thereof shall 


win r. 


_ no provision’ in r. 
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was in the nature of a preliminary decree. 
Mr. Justice Sadasiva Iyer relied upon the 
observations of Mr. Justice Bhashyam 
Iyengar in the Full Bench casein Veda- 
puratht v. -Vellabha Valiy ya Raja (5) for 
the view that the decree in such a case 
in favour of the mortgagor was a con- 
ditional decree. It is unnecessary to canvass 
the position that a conditional decree was 
passed in such a case in view of the fact 
that in this case the decree is the final 
decree which is different from a prelimi- 
nary decree. So the expression ‘“‘con- 
ditional decree” cannot apply to the final 
decree in which there is no condition 
Bat there 
is" only a direction that “the property ora 
be sold 
and the proczeds shall ba dealt with as 
mentioned in -r--4. In this connection it 
would be helpful to compare rr. 3 and & 
5. Ina foreclosure decree under 

3 if payment is not made within the 
fine fixed the Court shall, on application, 
made-in that behalf by the plaintiff, pass 
a decree that the defendant and all 
persons claiming through or under him 
be debarred fror. all right to redeem the 
mortgage ‘property. Likewise under r. 8 
in the case ofa final decree in a redemp- 
tion suit when the payment is not made 
within the time fixed and the mortgage 
is not simple or usufructuary mortgage, the 
Court shall on application made in that 
behalf by the defendant pass a decree that 
the plaintiff and ‘all persons, claiming 
through or under him be debarred “from. 
all right to redeem the’ niortgaged pro- 
perty,and also; if necessary, ordering the 
plaintiff to put the defendant in possession 


of the property. In the case of a final 


decree for foreclosure and of a final decree 
in a redemption suit, the Court for good 
cause shown and upon such terms as it 
thinks fit can from time to time postpone 
the day fixed for payment. But in the 
case of a final decree for sale there is 
5 under which the 
Court could extend the time for payment 
of the decree amount. Noreas I have 
already stated the last portion of s. 89 
ofthe Transfer of Property Act been re- 


. enacted extinguishing the right to redeem 


and the security on the passing of the 
final decree. -The omission to re-enact the 
Jast clause of s. 89 of the Transfer cf 
Property Act-is clear indication that the 


right of the mortgagor is not extinguished 
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‘is whether the remedy is ‘barred. It 
would be barred if there is a decree in 
favour of the mortgagor. So long as there 
is no decree in his favour which is capable 
of execution it cannot be said that the 
remedy is barred. The argument that he 
_ can pay the monéy at any time and, there- 
fore, it must be considered that he has 
got. an executable decree overlooks the 
fact that he cannot himself enforce a relief 
which is not given to him by the decree 
but he can prevent the property from 
being sold, for the property is only 
security for the debt due to the mortgagee 
and so long as that property is only secur- 
ity for the debt, the debtor is liable to 
pay the debt and on payment of such 
debt the law stays the hands of the mort- 
gagee from bringing the property to sale. 
But this does not enable the mortgagor 
to enforce a remedy which is not given 
him by the decree but which is only asheild 
to prevent his property from being sold 
by the mortgagee. 

The decision in .Vedapurati v. Vallabha 
Valiya Raja (5), has no application to the 


present case as in that case there was, a. 


previous decree for redemption, and the 
Court held that a subsequent suit for the 
same relief was not maintainable. The 
decisions in Vedapurati v. Vellabha Valiya 
Raja (5) and Maruti v. Krishna (6), have 
no application to the present case. 

If the decree in the suit of the mort- 
gegee -is not an executable decree so 


far asthe mortgagor. is concerned, s. 47° 


of the C. P. ©. will not be a bar. 
Whether s. llof the CO. P. C.is a bar will 
depend upon what was decided in the former 
suit and what “is the subject-matter of the 
second suit. Ina suit by the mortgagor 
for redemption of the mortgaged property 
what have to be determined are set out in 
5, 60 of the Transfer of Property Act. 
suit by the mortgagee for sale the question 
whether the mortgagor has the right to 
. redeem is not put in issue. As observed by 
the learned Chief Justice in the Full Bench 
casé in Ramji v. Pandarinath (7). “The sub- 
stantial matter in issue in a redemption suit 
is not the existenceof the mortgage, for the 
filing of the suit is in itself an admission 
uf the mortgage and of the original mort- 


ane 23 B. 692; 1 Pom. L. R. 31; 12 Ind. Dee. (x. s.) 
E 40 Ind, Cap &04; 43 B, iH nt Ip. 22; 21 Pem 


“for sale into decree for foreclosure. 


lna. 


NAKONDU NAGABAMY IYER V: THIRUKONA ELLARAGAN. . [86]. O. 1925} 
on the passing of a final decree. The question. 


gage debt. The substantial question is how 
much must be paid by the mortgagor to’ 
the mortgagee in order to entitle him to 
recover possession and a re-conveyance of 
the property in cases where the title has 
been transferred.” In asuit for sale by the 
mortgagee the questions of determination 
‘ate whether there isa mortgage and what 
is the amount due to the mortgagee and it 
is difficult to see how the question in the 
second suit was directly or indirectly in 
issue in the former suit. It ‘was held in 
Ramji v. Pandharinath (7) that a second 
suit for redemption by the mortgagor. was 
riot barred by s. llor s. 47 of the C. P. C. 
even though in the first suit for redemption, 
decree nisi was passed which neither the 
mortgagor nor the mortgagee applied to be 
made absolute. The learned Chief Justice 
and Mr. Justice Macleod held that 


„the right-of the mortgagor was not ex- 


tinguished by the passing of a decree nisi 
in a redemption suit and, therefore, the 
second suit was not barred. This is oppos- 
ed to the view of the Madras High Court, 
In this case there was only a suit for sale by 
the mortgagee which was made final, and 
the reliefs in the suit for the redemption by - 
the mortgagor are different from those 
claimed in the former suit. 

In this case the defendant is in possession 
of the mortgage property under an othi or 
usufructuary mortgage. He has sued on the 
mortgage and has got a decreefor sale. He 
has not brought the property to sale and 
more than three years have elapsed from 
‘the date of the decree. The mortgagee. 
practically wants to convert the decree for 
sale into a forclosure decree. I do not think 
that the Transfer of Property Act or the ` 
C. P. C. would enable him to treat a nee 

e 
learned Judges in Adipuranam Pillai v. 
Gopalasami Mudali (4) expressed a doubt 
whether a suit for, edemption could be main- 
tained by a mortgagor who has failed as 
a defendant in a suit for sale on the same 


.mortgage and observed that “If this cannot 


be done by the mortgagor, then the mort- 
gagee may, in many cases, convert at his 
option his decree for sale into a decree for 
foreclosure a course whichis not contemp- 
lated by the Transfer of Property Act." Sale 
may, under ss. 89 and 92, be ordered in . 
lieu of foreclosure in a suit for foreclosure 
orredemption, but there is no provision 
for the conversion of a decree for sale into a 
decree for redemption.” There js no direet 
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case of a final decrees for sale which is not 
execytéd by thé niortgageé a suit - fdr 
redemption by the mortgagor would not. 


lie: In an old case Senhduse v. Barl (8) it. 


was held a previous suit in which there 


` was no final order for-redemption- by the - 


mortgagor, Fisher-in his Book on Mort- 
gages relies upon this case and another 
casein Quarrell v. BackborJ (9) and says 
that possession under foreclosure is a good 


defence to an action for. redemption. But. 


where there is no final decree for foreclosure 
a suit for redemption by the mortgagor 
would not be barred. ; 

In this case the plaintiff obtained the 
mortgage pending: the suit, If the mort- 


gagor's right to redeem is.not barred, the. 


plaintiff's right also would not be barred. 
See Faiyaz Khan v. Prag Narain (10). 
After a careful’ consideration of. all ‘the 
cases I hold that the plaintiff's suit is not 
barred by the decree in the previous suit. 

In the result, the appeal is allowed and 
the suit is remanded to the District Munsif's 
Court of Madura Town for the disposal of 


the case after recovering findings on issues, 


Nos.2, 4and 6. Costs will abide the result. 
Court fee paid in this Court to be refunded. 
V. N. V. _ Appeal allowed. 


(8) (1752) 2 Ves. Sen. 450; 28 E. R. 287. a 

(9) (1816) 1 Madd, 269; 55 E.R. 109; 16 R. R. 214; 
app3al from (1897) 13 Ves. Jun. 377; 33 E. R. 335. 

(10) 29 A. 339 at p. 316; 11 O. W.N. 561; 34 I. A. 
102;4 A. L.J 344; 5 O.L. J. 583; 17-M. L. J. 263; 9 
Bon. L. R. 656; 2M. L. T. 191; 100. C. 314 (P. 0). 





RANGOON HIGH COURT. 
' , Lerrers Parent AppEats Nos. 25 ro 29 | 
oF 1924. 
. . December 10, 1924, 
Present:—Mr. Justicé Young and 


y -~ Mr, Justice Brown. i 
MAUNG PO CHO AND .OTHERS--DEFENDANTS 
, _- - APPELLANTS ` ae 
`o Versus . 


© , MAUNG SAN BWIN AND OTHERS - 
- PLAINTIFFS —RESPONDENTS. 


Lower Burma Land and Revenue Act (II of 1876), 


ss. 56, 00 —Rules framed by Local Government, rr. 51, 
s2—Land ‘belonging “to Government—Dispute as to 


possessory title--Order -of Collector uwarding posses- p 


sion—Jurisdiction. of Civil Courts. 
In a suit between private inditiduals for poases- 


_ MAUNG PO CHOY. MAUNG SAN BWIN.. 
authority for the contention that in the- 


. by other plaintiffs later on, 


§31 
sion of land-in respect of which there is no grants, | 


lésséo dr person having the status of landlord, tha 
jurisdiction of a Oivil Court isnot oustad by s. 53 


_ of the Lowar Burma Land and Revenue Act, wea 


ths plaintiff basas his. claim upon a title to po3333- 
sion- by virtue of his having paid land revenue to 


‘Government ‘under tho rules made under s. 99 of the 


Act, and also upon the fact that he was in possession 
and was dispossessed by the defen lánt within twrelva 
‘years before the institution of the suit. Where, 
however, a tenant has once acquiesced in the orders 
of thë Collector to give up peaceful possession, he 
has no longer any right to the land to enforce against 
any other person in possession with the consent of 
the Collector, and the Civil Court would have no 
jurisdiction in such a case to consider the propriety 
of the orders of the Collector. 


Letters Patent Appeals against an order 
of the High Court, in Second Civil Appeals 
Nos. 137 to 141 of 1922, 

Mr. Thein Maung, for the Appellants, 

Mr. Aiyangar, for the Respondents. 


JUDGMENT.—In this and the four 
connected cases special leave has been 
given to appeal under the Letters Patent 
from the judgment passed in S. A. 
No. 141 of the four other cases in this 
Court. The.land in suit was originally 
in possession of two persons Maung Aung 
Min and Ma The U. In 1908-09 some of 
the Jand in their possession was seized hy 
the Government for non-payment of reve- 
nue. This ‘assessment was apparently a 
mistake, and the land which ought to have 
been assessed was the adjoining holding 
in the name of another person. Possession 
of the land was, therefore, given up bv 
Maung Aung Min and it remained vacant 
for some years. In 1916-17 some. of the 
plaintifis in the present litigation occupied 
parts of it and other parts were occupied 
| In 1920 Ma, 
The Y and her son-in-law, Po Cho, applied 
to the Deputy Commissioner for the return 


‘of the land in question, The Deputy Com- 


missioner passed orders on this application 
that the plaintiffs must vacate the land 
and that. possession of it should be given, ' 
to Aung Min who was in possession with 
Maung The U originally, The plaintiffs in 
their ‘plaint alleged that the defendants 
wrongfully entered on the land and it ap- 
pears that the defendants entered on the 


‘land under the orders of the Deputy Com- 


missioner. The plaintiffs appealed to the 
Commissioner who rejected their appeal as 
time-barred. At the same time he pointed 
out that as the dispute was ordinarily 
between private persons it should have 
been referred to the Civil Court. It was 
when the Commissioner had passed thes 
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orders that the plairtiffs filed the suits out 
of which these appeals have arisen. 
second appeal before this Court it was 
held that the Deputy Commissioner had 
no jurisdiction in the matter and that his 
order was ultra vires and a decree was 
passed directing the plaintiffs to be put 
into possession. ‘The decree which was by 
our brother, Carr, was passed largely on 
the decision ofthe case of Maung Naw v., 
Ma Shwe Hiat (1) and the reasons for giv-. 
ing special leave to ‘file this special appeal 
were that the question was important and 
that it was desirable that the law relating 
to the jurisdiction of the Civil Court and ali 
Revenue Officers in respect of land at the 
disposal of the Government should- be 
, more clearly defined. Our learned brother 
in giving leave to appeal also added that 
he had serious doubt of the correctness 
of the decision: in Maung Naw's case 
(1). Maung Nuws case (1) was de- 
cided by a Full Bench of the Chief 
Court of Lower Burma and has been 
tegarded as settled law for some years. 
The correctness of the decision has not 
been seriously questioned before us-in ap- 
peal and we do. nob see sufficient reason 
for re-considering the point there settled 
now. What was held in that case was that 
in a suit between private individuals for 
possession of land in respect of which 
there is no grantee, lessee or person having 
the status of landlord, the jurisdiction of 
a Oivil Court is not ousted by s. 56 of the 
Lower Burma Land and Revenue Act when 
the plaintiff bases his claim upon a title 
to possession by virtue of his having paid 
Jand revenue to Government under the rules 
made under s. Y0 of the Act and also upon 
the fact thathe was-in possession and was, 
dispossessed: by the defendant within the 
12 years before the institution of the suit. 
Accepting this finding it is clear that 
the Civil Courts have jurisdiction to de- 
cide as to the respective claims based on 
possession by the parties in this suit. The 
ease for the defendants is that they have 
a preferable claim to the plaintiffs because 
they have bten put in lawful possession 
-by the Government which is- owner of the 
land and the question for decision is, there- 
fore, whether the Deputy Commissioner had 
the pow er to pass orders directing defendanis 
to be put into possession and ‘whether the 
_ defendants-appellants were lawfully put into 


(1) 30 Ind. Cas. 772; 8 L, B. R 227; 8 B, L, T, 191 
qF. B) , E ; S 


la- 


"MAŬNG.SAN BWIN: A 1. C. 1925) 


possession. If hë had such power and the 
appellants were lawfully put into poses- 
sion then the defendants as tenants of 
the landlord would clearly not be tres- 
passers and would be entitled to retain 
possession. Under s. 19 of the Act the 
Local Government may from time to time 
make rules regulating the temporary occu- 
pation of land and may empower any 
Revenue Officer to eject any person occupy- 
ing or continuing to occupy such land in 
contravention of such rules. The- rules 
Sramed by the Local Government under 
this section are rr. 51 and 52. We were 
referred to the rules in force at the 
time the Deputy Commissioner passed 
orders in this case. ‘They have been 
amended since: Rule 52 empowers the 
Revenue Olficer to serve a notice of eject- 
ment on a person occupying the land in 
‘contravention of 175]. Rule 51 provides. 
that. any person in possession of waste 
land for purposes of cultivation shall be 
liable to pay revenue and shall also be 
liable to eviction. The Deputy Commis-. 
sioner has been separately empowered as 
Revenue Officer for the purposes of r. 52 
by the Local Government. ln the present 
case the Deputy Commissioner passed 
orders that the plaintiffs should have the 
land after the conclusion of the cultiva- 
tion season. That being so and having 
regard to the clause in r. 51 to the effect 
that the temporary cultivator is liable to 
eviction, we are of opinion that if the 
cultivator had, at the end of the culti- 
vating season, 1efused to leave the land 
he would have been occupying the land 
in contravention ofr. 51 and would, thére- 
iore, have made himself liable to eviction 
under r. 52, We do not think that it is 
open to the Civil Courts to consider the 
propriety of the order of the Revenue 
Oihcer in such a case. The plaintiffs, it 
is true, appealed against the Deputy Com- 
missionér’s order but they did’ not resist. 
it but gave up possession peacefully, 
‘The plaintitis had undoubtedly a posses- 
sory utle'but that possessory title ceased on 
their acquiescing in the Deputy Com- 
missioner’s orders and they have no title . 
of any*sort. We entirely accept the 
finding in Maung Naw’s case (|) that 
Jawil Courts have jurisdiction to entertain 
disputes between private persons as to 
the 1ight to occupy lard over which no 
landlord's lights have been acquired. But 
we do not consider that the plaintifis 
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‘Bengal Tenancy Act, that is to say, on the 


have shown any title in the present case 
which can give them a-right to recover 
possession from the defendants, When 
once a tenant has acquiesced in the orders 
‘of his landlord to give up peaceful pos- 
session then he no longer has any rights 
.'to the land to enforce against any other. 
_ person in possession with the consent of 
that landlord and that appears to us to 
‘be the position in thé present case. We 
are therefore of opinion that the plaintiffs 
failed to éstablish their right to posses- 
sion. as against the defendants. We allow 


the appeal and direct that the plaintiffs- ` 


_ respondents’ suit be dismissed with costs 
in all Courts. 


Z. K. Appeal allowed. 


CALCUTTA HIH COURT... 
* APPRAL FROM ÅPPELLATE DECREE 
“No. 2534 oF 1921. 
March 13, 1924. 
h Present: —Mr. Justice Mukerji. 
PRANESH CHANDRA SEN AND OTHERS 
PLAINTIFFS —APPELLANTS 


x versus 
BANWARILAL SHAHA—DEFENDANT 
-— RESPONDENT. g 


Bengal Tenancy Act (VI IL of 1885), ss. 30 (a), 81 - 


_ (b)—Enhancement of rent, suit for—Revenue Officer, 
report of, insuficient- -Particulars—-Procedure. 

Where in a suit for enhancement of rent under 
s. 30 (a) of the Bengal Tenancy Act, the Court is not 
satisfied with the report of the Revenue Officer under 
s. 31 (b), ib should direct a further enquiry setting 
out what further materials are wanted to come to a 
proper decision. 

Nabin Chandra Sahav. Kula Chandra Dhar, 6 
Ind. Oas. 503: 37 O. 742; 14 C. W. N. 914, relied on. 

Appeal against a decree of the Officiat- 
ing Subordinate Judge, First Court, Pabna, 
dated the 22nd of July 1921, modifying 
that of the Munsif, Additional Court, 
Serajganj, dated the 23rd of December 1920. 


Babu Atul Chandra Gupta, for the Appel- 
lants. 

Babus ` Brojolal, Chuckerbutty for Babu 
_ Mohini Mohan Chickerbutty, for the Res- 
pondent. ° : 


JUDGMENT.—The appeal as present- 
ed before meis confirmed to the portion 
of, the plaintiffs’ claim in a suit for arrears 
òf rent for the years 1322 to 1325 B:S. in 
so far asit is aclaim for enhancement of 


rent based upon s. 30, cl. (a) of the. 
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ground that the rate of rent paid by the 
ratyat is below the prevailing rate paid 
by occupancy ratyats for lands of a similar 
description and with similar advantages in 
the same village or in neighbouring 
villages and ‘that there is no sufficient 
reason for his holding atso low a rate. 
Tae plaintiffs’ case was that the prevailing 
rates in the village and other neighbouring 
villages were Rs. 6-8 per pakhi of khad 
lands, Rs. 4-8 per pakhi of palan lands and 
Rs. 2 per pakhi of Fasli lands. The defend- 
ants case was that the prevailing rates 
were Rs. 28 par pakhi of khad lands. 
Rs, 1-4 per pakhi ‘of palan lands and 4- 
annas to 8-annas per pakhi-of Fasli lands. 
The plaintiffs alleged that the lands in suit 
were settled with one Ram Kisore the 
predecessor of the defendant in 1271 B.S. 
at an annual jama of Rs. 16-9 and that Ram 
Kisore was given a remission of Rs. 11-1 
for certain services rendered by him to 
the settlér so that since then a rental of 
Rs. 5-8 was being paid for the lands but 
that there was no longer “any reason to 


-grant that remission. ‘The defendant aver- 


red that the story of the “settlement of the 
lands’ with his predecessor at a` jama of 
Rs. 16-9 and of a remission of Rs. ll-1 
being granted for services was false and 


-he asserted that he and his predecessor 


had been holding the lands in kayami 
right atan annual jama of Rs. 5-8 from 
before the time of the Permanent Settle- 
ment. 

In the Trial Court, a Commissioner was- 
appointed at the plaintiffs’ instance to 
ascertain the quantities and the qualities 
of the lands and, that having been 
done, aSub-Deputy Collector was deputed 
to hold a local enquiry and submit a report 
and, he having submitted a report after 
such local enquiry, the same was accepted , 
‘by the Court. ThePrimary Court eventual- 
ly found that the prevailing rates as found 
by. the Sub-Deputy Collector were correct 
and that they were Rs. 6-8 per pakhi 
of khad lands, Rs. 4:8 per pakhi of palan 
lands'and Rs. 2 per pakhi of Fasli lands and 
that those were fair and equitable. As 
to the plea of kayami right set up on 
behalf of the defence, that Court found 
that it was false and, in that view of the 
matter, so far as this part of the claim was 


‘concerned, the Court made a decree grant- 


ing an enhancement to the plaintiffs to take 
effect from the year 1929 B, S, 7 


. 


584 


On appeal by the defendant, the learned 
Subordinate Judge held that the prevailing 
rates had not heen established as payment 
. of rent at these rates had not been proved, 
and that the enquiry held by the Sub- 
Deputy Collector was not sufficient and no 
“definite conclusions could be arrived at 
from the evidence of the witnesses who 
had been examined by the Sub-Deputy 
‘Collector. The observations which the 
learned Subordinate Judge made with 
regard to this matter run thus: “Under 
these circumstances, I must hold that the 
prevailing rates of rent have not heen 
properly ascertained. The question now 
arises whether I should remand the case 
which has already been pending for a 
longtime. A full enquiry would entail 
heavy costs. The proper course, in my 
opinion, is to disallow the plaintiffs’ claim 
for enhancement on the ground of prevail- 
ing rates in the present suit but to leave 
the plaintiffs free to claim enhancement 
on this ground in future when they might 
come—prepared with fuller materials.” As 
to the story “of the jama having been 
fixed at Rs. 16-9 and of a remission of 
Rs. 11-1 being granted the learned Sub- 
ordinate Judge was of opinion that he was 
unable to accept the plaintiffs’ version to 
the effect that it was a remission meant to 
Þe only of a temporary character and he 
observed as follows: “But Ido not mean 
that the rent of Rs. 5-8 was necessarily 
intended to be fixed in perpetuity. This 
rent was almost exactly one-third of the 
full rent according to the plaintiffs’ case. 
So I order that this proportion of remis- 
sion should be maintained for all time and, 
if any enhancement is to be made on the 
basis of the prevailing rates, the rent of 
this holding should be one-third of the full 
rental according to those rates.” ` 

Now, it has been argued on behalf of 


the plaintiffs who are the appellants in this: 


Court that the learned Subordinate Judge 
was wrong in disallowing the portion of 
the plaintiffs’ claim based on s. 30, cl. 
(a) of the Bengal Tenancy Act, on the 
ground of prévailing rates and relegating 
them toa fresh snitfor that purpose, and 
that, if he found that the report of the Sub- 
Deputy Collector was not convincing or 
that the other materials on the record were 
not sufficient for the purpose of finding out 
what the prevailing rates were in order to 
enable him to come to a definite con- 
clusion -on the question, he should have 
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directed a further enquiry by the Sub- 
Deputy Collector, Jt has been further 
argued that, if the learned Judge was 
willing to leave the question of prevailing 


rates open, he should . not have fettered. 
any Court that may sub-. 


the hands of 
sequently come to deal with the matter 
by Jaying down that “if any enhancement 
is to be made on the basis of the prevail- 
ing rates, the rent of this holding should 
be one-third of the full rental according 
to those rates,” and that, therefore, this 
direction should, in any event, be expunged 
from the judgment of the lower Appellate 
Court. 

The answers given by the respondent to 
the contentions of the appellants as set 
forth above are that it was for the plaint- 
iffs to prove the prevailing rates in order 
to sueceed in their claim, that the criti- 
cisms of the learned Subordinate Judge 
against the insufficiency of the report of 
the Sub-Deputy Collector and the evidence 


adduced on behalf -of the plaintiffs were 


just and they substantially amounted to 
this that payment at the rates specified had 
not been proved and that, therefore, the 
materials were not adequate for determin- 
ing the prevailing rates. In these cir- 
cumstances, the learned Vakil says, the 
Subordinate Judge would have been quite 
justified in dismissing the plaintiffs’ claim 
altogether; but, instead of doing so, he has 
given the plaintiffs a further chance of 
proving the rates upon better materials, in 
a subsequent suit, so, practically, there 
is no prejudice to the appellants and, 
therefore, the judgment of the learned Judge 
of the Court of Appeal below should not 
be interfered with. With regard to remis- 
sion, it has been argued by the learned 
Vakil for the respondent, that the ques- 
tion whether the remission had been grant- 
ed only for a time or whether it was of 
a permanent character was one of the 
questions which arose for determination 
in the case and the learned Subordinate 
Judge was bound to recorda finding on 
that question in his judgment, that, if he 
has done so, it cannot be said, unless it is 
shown that the-finding is not based upon 
proper materials, that he is wrong in 
recording that finding and further that the 
said finding amounts to a finding ona 
question of fact which should not be inter- 
fered with in second appeal. 4 

Now, with regêrd to the first of these 
questions, I have carefully considered the 


` 
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matter and it seems to me that, although 
the learned Subordinate Judge would have 
been perfectly justified in taking the view 
` that it was for the plaintiffs to prove their 
esse and that, inasmuch as they had 
failed to prove it, their claim should be 
dismissed, the learned Judge did not, asa 
matter of fact, adopt that course. Instead 
of dismissing the plaintiffs’ claim outright 
and for all times, the learned Judge 
declined to direct a further enquiry upon 
certain grounds which he noted in his 
judgment and gave the plaintiffs a further 
chance of proving their claim in a sub- 
sequent suit; and, in doing so, I think 
he was exercising a judicial discretion 
which pre-supposes that he must have felt 
that, if the plaintiffs were not successful 
in proving their claim, it was not on 
account of any fault on their part.” Th 
fact, it would seem:that the plaintiffs took 
“all steps that were necessary for them to 
take in ‘order to prove this part of their 
case. They applied for a commission for 
the purpose of getting the lands measured 
and their qualities ascertained, They ap- 
plied for an enquiry by a Sub-Deputy 
Collector such as .is contemplated by 
s. 31 of the Bengal -Tenancy Act. 1 
there are different classes of -land in this 
village and that there. are prevailing rates 
for the different classes of lands are facts 
which are admitted .on both sides. The 
only question is what the prevailing ratés 
are, The Sub-Deputy. Collector's report was 
accepted as correct by the Trial Court and, 
if a different view of it was taken by tHe 
‘Court of Appeal to which the matter was 
taken after the decision of the Trial Court, 
jit cannot be said that there was any 
blame which could legitimately attach to 
the plaintiffs for the conduct of their pro- 
ceedings. The argument advanced on 
behalf of the respondent with regard to 
this matter. I have also carefully con- 
sidered and it seems to me that, apart 
from the question of additional costs which 
the plaintiffs will have to incur in case 
they are asked to prove their claim in a 
subsequent suit, there is also this prejudice 
to them, namely, that they may not succeed 
in getting an enhancement cf rent for 
many years to come. I have examined 
carefully the grounds upon which the 
learned Subordinate Judge declined to 
direct a further enquiry in the present 
proceedings. Those grounds shortly are 
that it would be necessary in the event 


FRANESH CHANDRA SBN V, BANWARILAL SHAH, 


That. 


535 

of the.matter being re-opened to order 
a remand, ‘that the suit had been 
pending for a long time and that heavy 
costs would, have to be-incurred. None 
of these grounds, to my mind, was suffici- 
ent to justify the order. declining to re- 
open the proceedings which had terminat- 
ed in a decree in favour.of the plaintiffs 
and which decree was being assailed 
before the Court of Appeal below. In the 
first place, it would not be necessary to 
make an order of remand. The Appellate 
Court could direct a further enquiry 
setting out what further materials were 
wanted to come to. a proper decision. 
The fact that the suit had been pending 
for a long time was no ground for not 
taking steps to bring it to a satisfactory 
termination. As to costs they will have 
to be- incurred in either case and it is 
just possible that, if the present proceed- 
ings are re-opened, the costs will be much 
less than what they would otherwise be. 
To my mind, therefore, the grounds upon 
which a further enquiry has been refused 
are not at all sufficient. In this connec- 
tion. I would only refer to the pertinent 
observations made by Sir Lawrence Jenkins, 
C. J.,in the case of Nabin Chandra Saha v, 
Kula Chandra Dhar (1) to which my atten- 
tion has been drawn by the learned Vakil 
for the appellant. At page 745*, the learned 
Chief. Justice, in circumstances similar to 
those appearing in the present case, observ- 
ed as follows: “Next, I shall deal with 
the point that the Courts have erred inso 
far as they have failed to give effect tothe 


` appellants’ contention that the rate of rent 


paid by the defendants is below the pre- 
vailing rate paid by occupancy raiyats for 
land ofa similar description and with similar 
advantages in the same village or in neigh- 
pouring villages. It appeared to the Munsif 
that the prevailing rate of rent could not 
be satisfactorily ascertained without a local 
enquiry and so the Court directed a local 
enquiry to be held under Chapter XXV of 
the old C. P. ©., as allowed by s. 31, el. (b) 
of the Bengal Tenancy Act. Jt seeme that 


three separate enquiries were held, and still 


the Munsif was not satisfied with the 
report that he got. Apparently, however, 
he did not think it necessary’ or proper to 
direct afurther enquiry. As we have de- 


` termined that the appellants are entitled 


to succeed on the ground of an error in 
(1) 6 Ind. Cas. 506; 37 O. 742; 14 O. W. N. 914. 
*Page of37 O.[Ed] ` SS 
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relation to their objection that their conten- 
tion as to arise in prices has nothad effect 
given to it, I think itis legitimate, in the 
circumstances, for us to interfere in this 
part of the casetoo, and to point out the error 
into which the lower Courts have fallen, 
Lam not going to enter into the question 
as to whether the Munsif has correctly 
read the last report which was made to 
him. 
ment, that he has correctly read it But on 
this assumption he should have passed a 
further order indicating clearly to the 
Revenue Officer what precisely it was 
that he desired ‘to be formulated in 
the report. The Revenue Officer can hardly 
‘be expected to know the requirements of 
the Civil Courts in this respect, and it is 
right and proper that the Civil Court, in 
directing’ a local investigation, should in- 
dicate to the officer holding the investiga- 
tion what itis that the Court precisely 
requires, and I think it will be the duty of 
the Court to: pass such an .order now,-in 
case .the lower Court is satisfied that 
.the present report is not. sufficient for its 
purpose.” ` 


“With regard to thesecond question noted 
above, réliance has been placed by the 
learned Vakil ‘appearing ‘on behalf of the 
respondent as also by the learned Subordi- 
nate Judge upon the case of Umesh 
Chandra Roy v. Surendra Chandra Dutt 
(2). That, however, was a case where upon 
the construction of the kabuliyat by 
which the tenancy was created certain 
principles werelaid down which would en- 
able the Court to determine whether the 
remission grantéd’ was to operate for a 
“time or was of a permanent character, 


The precise question which arises in the- 


present caseis whether the conduct of the 
parties shows that the remission- that 
was granted to the tenant originally was 
intended to operate in future for all times to 


I will assume, for the sake of argu-- 
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the extent of two-thirds ofthe rent that - 


might be the fair and equitable rent for 
the lands. That question does not seem to 
have: been eonsidered by the learned Sub- 
ordinate Judge. In the circumstances 
which. he has carefully noted in his judg- 
‘ment, he has come to the conclusion that 
‘the remission was of a permanent nature. 
But asto whether the original intention 


of the parties was that, whatever might be 


. (2) 49 Ind. Cas, 8; 29 O. L, J. 6. 
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theamount ofrent. two-thirds, out of it would 
have to be- remitted in all future times, 
it isnot a matter upon which it can be 
said. that the attention of the learned Judge 
was directed at all. In fact, reading his 
judgment, it does not appear to me that he 
has recorded any finding of fact on that 
question. He has dealt with the circum- 
stances and he says “the remission was made 
in consideration of services rendered by 
him, that is, the lessee and the fact of the 
remission being „continued for twenty 
years after the death of the lessee and 
even after thé property had passed out of 
the hands of the original lessor leads to the 


‘inference that the remission was. intended 


to bea permanent one.” It should benot- 
ed that the remission there referred to. 
was a remission of Rs. 11-1-0 out of the 
total rent of Rs, -16-9-0.and the learned 
Judge at once makes the observation in 
the next passage in his judgment: “But I 
do:not mean that,the rent of Rs. 5-8-0 was 
necessarily intended to be fixed in perpe» 
tuity. This rent was almost exactly one- 
third of the full rent according to the plaint- 
iff's. case. So I order that this proportion 
of remission be maintained for all time.” 
It would seem, therefore, that there is -no 
finding such as may be treated as a finding 
of fact to the effect that the original inten 
tion of the parties was that whatever might 
be the rent, two-thirds of it would have to 
be remitted to the tenant in consideration | 
of the services rendered by his predecessor. 
This matter also should be further in- 
vestigated. f ve 

For all the reasons stated above I am of 
opinion that the decree of the learned Sub- 
ordinate Judge should be set aside and the 
case sent back to his Court so that the 
matter my be dealt with in the light of the 
obesrvations made. Having regard to. the 
circumstances of the case,I make no order 
as to costs. : ` 


Z. K. Appeal allowed. 
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, RANGOON HIGH COURT. 
Ssconp Civin APPEAL No, 398 or 1924, 

: November 21, 1924: 
`, Present:—Mr. Justice Godfrey. . 

Syed ABDULLA RAHMAN HADY— 
©  * APPELLANT í f 
: versus f i 
Syed ALABI bin HAMID MOONAFE 
` BUBITHY— Rrsronpenr. 
Fraud—Suit to set aside ex parte decree—Grounds 
' for setting aside decree, : 

A suit will not lie to set aside a decree on the ground 
that-it was obtained by fraud unless that fraud is 
extraneous to the suit and all matters and questions 
which have already been adjudicated upon at the trial 
of that suit; the question for determination being 
whether the fraud complained of was included in 

< What has already been adjudicated upon or not. If it 
was, then the suit will not lie, if it was not, it will. 

(537, col. 2.] - f 
Nga Yein v. Nga So, 34 Ind. Cas. 264, U. B. R. 

(1916), II. 106; 10 Bur. L. T. 10 and Musthan v. Mohen- 

dra Nath Singh, TG Ind. Cas. 794; 1 R. 500; (1924) 

A. I. R. (Ri) 119, referred to. : j 
A suit will lie to set aside an ex parte decree 

impeached on the -ground of fraud, although no 

pappan was made to havs the decree set aside. 

1010. ae 
Abdul Mazumdar v. Mahomed Gazi Chowdhry, 21 

C. 605; 10 Ind. Dec. (x. s.) 1033, referred to. - - 
Second appeal from the judgment of the 

District Court, Pyapon, im C. A. No. 1 of 

` 1928, confirming that of the Sub-Divisional 

Court, Kyailkat: 

Mr. Kyaw-Htoon, for the Appeallant. ` 
. Mr, M. C. Naidu, for the Respondent, 

JSUDGMENT.—This is a second 
appeal under s,-109 of the ©. P. C. in 
which the appellant seeks to set aside 
the judgment and decree of the District 
Court, Pyapon, confirming the judgment 
and decree of the Sub-Divisional Court, 
Kyailkat. ye 

The respondent sued the appellant in 
the Sub-Divisional Court to have it declared 
that-a decree obtained by the latter in 


Suit No. 54 of 1916 of that Court had- 


beén obtained by fraud and that the bond 
upon which the appellant had sued, and 
which the respondent was said ‘to have 
executed at Kyaiklat on the 15th October 
1910,.was a forgery. He further alleged 
that, at the date of that suit, he was living 
at Rangoon to the knowledge of the 
appellant and was not at Kyaiklat; that 
he was never served with a summons in 
the suit; that the appellant had support- 
ed his claim by’ false evidence, and there- 


after had fraudulently executed the decree _ 


he had so obtained by attaching and sellin g 

property belonging to the respondent in 

his native country (India). Both the lower 
gr g 4 ` 
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Courts have found in the respondent's 
favour and decreed his suit as claimed. 
And it is contended on behalf of the 
appellant in this appeal, in order to bring 
it within the provisionsof s. 100, 0. P. C, 
that the lower Courts have acted illegally 
and that the suit willnot lie. This objec- 


. tion, as. a matter of fact, was taken in the 


Court of first instance, but it was over- 
ruled upon the authority of Nga Yein v. 
Nga So (1). The contention put forward 
in effect is that a suit will not lie to set 
aside a decree obtained by fraud unless 
that’ fraud is extraneous to the suit and 
all matters and questions, which have 
already been adjudicated upon at the trial 
of that suit. And the reason for sucha 
rule ‘is obvious. If it were otherwise, it 
would still be open to defendant to bring 
a fresh suit upon newallegations of fraud 
and subornation of perjury and to set 
aside the decree obtained by the plaintiff 
and the plaintiff thereafter could do the 
same and so the parties might go on 
alternately ad infinitum. The question 


‘has been the subject of more recent judicial, 


decisions in Musthan v. Mohendra Nath Singh 
(2), but the principle adopted and the test 
applied are invariably the same, the question 
for determination being whether the fraud 


_complained of was included in what have 


already been adjudicated upon or not. If 
it was, then the suit will not lie, if it 
was not, it will. Now it is obvious that 
in the present case no part of the respond- 
ent’s allegations had ever been previously 
adjudicated upon. The suit was disposed 
of ex parte and was undefended, in con- 
sequence (so it is found) of a fraudulent 
trick resorted to by the appellant whereby 
the summons was never served upon the 
respondent. He did not apply to set aside 
the ex parte decree, as he might have done, , 
so that there was not even an adjudication 
upon these allegations of his, and this case 
is distinguishable from the one reported 
as Musthan v. Mohendra Nath Singh (2). 
And the case of Abdul Mazumdar v Maho- 
med Gazi Chowdhry (3) is ‘authority for 
the proposition that a suit will lie to set 
aside an ex parte decree impeached on the 
ground: of fraud, although application 
has not been made to have that decree 


(1) 34 Ind. Cas. 264; U. B. R. (1916), II, 106; 10 
Bur, L T. 10. 
(2) 76 Ind. Cas, 794; 1 R. 500; (1924) A. T. ROR) 


19 
(3) 21 ©. 605; 10 Ind. Dec..(x. s.) 1038, 
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set aside. It, therefore, appears to me that 
the appellant has failed to bring himself 
within the provisions of s. 100, ©. P. C., 
and that being so, his appeal must be 
dismissed with costs, three gold mohurs. 


Z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DECREES 
Nos. 1386 to 1388 AND 1435 or 1921. 
July 4, 1924. 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Duval. 

HEM CHANDRA ROY CHOUDHURY 
—DgrExDANT—APPELLANT 


verus 
BENAYAKDAS ACHARJI CHOU- 
DHURY AND oTHERS—PLaINTIFFs— 
i RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 50 (2)-- 
Quinquennial Register, taluq not entered in—Pre- 
sumption, whether rebutted—Haqiyat papers, whether 
admissible against tenant. ° 

The mere fact that a taluq is not entered in the 
Quinquennial Register is not- sufficient to rebut the 
presumption arising under s. 5) of the Bengal Ten- 
ancy Act. [p. 539, col. 1.] 

(Case-law referred to.) > 

Hagiyat papers being papers submitted by the 
zemindar have no value as evidence against the 
tenant. [p. 539, col. 2.] 

Appeals against the decrees of the Spécial 
Judge, Mymensingh, dated the 2nd of 
March 1921, reversing those of the Assistant 
Settlement Officer, Mymensingh, dated the 
8th October-1918. i 

Babus Brojo Lal Chakravarti,. Ramani 
` Mohan Chatterjee, Sarat Chandra Roy 
Choudhury and Upendra Kumar Roy, for 
the Appellants. . 

Babus Joges Chandra Roy and Prokas 
Chandra Majumdar, for the Respondents. 


ING. A. Nos. 1386 anD 1387 oF 1921, 
JUDGMENT.—These two appeals 
arise out of applications, by the re- 
spondent under s. 105, Bengal Tenancy 
Act, for the ‘settlement of a fair and 
equitable rent in respect of tenures held by 
the appellants, These tenures have been 
noted in the Record of Rights as permanent 
tenures with rent fixed in perpetuity. The 
object of the applications is to establish 
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that the entry in the Record of Rights is 
incorrect and that therents of the tenures 
are actually enhancible. The Assistant 
Settlement Officer tried the suits and held 
that on the evidence adduced by the plaint- 
iffs they failed to rebut the presumption 
in favour of the correctness of the Record of 
Rights and dismissed the suits. The learned 
Special Judge on appeal by the plaintiffs 
reversed that decision and holding that the 
rents of the tenures are enhancible remand- 
ed the cases to the First Court for determi- 
nation of other issues. ` l 

The tenant defendants have appealed and 
it is urged on their behalf that the Special 
Judge has erred in admitting in evidence 
or atany ratéin attaching undue weight 
to some documents on which he has relied 
to find for the respondents. 

It is admitted that the appellants have 
been paying rents at a uniform rate for 
long over 20 years giving rise to a pre- 
sumption under s. 50 (2); Bengal Tenancy 
Act, that the tenures existed from the time 
of the Permanent Settlement.’ In order to 
rebut the presumption the respondent pro- 
duced three documents :—(1) Quinquennial 
Register of 1795 (1202); (2) Haqutyat or 
Taidad papers of 1207 and-1212 and (3) 
Sarhadbandi papers of 1228. Of these the 
Quinquennial Register is the most import- 
ant and has heen held by the Judge to be 
sufficient to rebut the presumption under 
s. 50, Bengal Tenancy Act. 

The Quinquennial Register is a register 
kept by the Collector under Regulation 
XLVIII of 1793. The copy produced con- 
tains a listof dependant talugs in the Touzi 
to which the tenuresin suit belong. ` These 
tenures are not mentioned in that list and 
hence itis argued that they did not exist 
at the time_ of the Permanent Settlement, 
The learned Judge has accepted this view. 
He argues that the Board of Revenue must 
have, under the power, conferred upon it 
by the Regulation, framed rules under 
which all the dependant taluqs were enter- 
ed inthe register with their rent and area, 
though these rules are not obtainable. It 
was, therefore, the duty of the officers who 
prepared these registers to include such 
dependant talugs. He puts his conclusion 
in these words: “The fact that any parti- 
cular talug is not in such registers seems 
to me, therefore, very strong proof that the 
talug did not exist at the time that the 
registers were prepared.” The learned 
Judge adds “theevidence is not even in 
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itself conclusive butis sufficient to rebut 
the presumption obtained by the defendant 
under s. 50, Bengal Tenancy Act. YAN 

It is contended, on the other hand, by the 
“appellants: that the object of the register 
‘kept under Regulation XLVIII of 1793 is 
to ascertain.and record divisions and trans- 
fers. of the zemindari and independent 
taluqs for purposes of public revenue. In 
recording the dependant taluq in the re- 
gister the Collector was not acting in the 
discharge of a duty imposed on him by 
law and his act, therefore, is not the act of 
a public officer within the meaning of s. 
35 of the Evidence Act. “Besides the re- 
gister was prepared from the papers sup- 
plied by the zemindar and soit cannot be 
used inhis favour. Itis also argued that 
the absence of an entry ofa fact is no evi- 
dence of the non-existence of that fact: 
Bipradas Pal Choudhury v. Monorama Debi 
(1), and Tarak Chandra Chakraburty v. Pro- 
sanna Kumar Saha (2). i 

That the Quinquennial papers are ad- 
missible in evidence admits of no dispute: 
Oodoy. Monee Debee v. Bishonath (3), Shoshi 
Bhooghum Bose v. Girish .Chunder Mitter (4) 
and Sécretary of State for India v. Kalika 
Prosad Mookerjee (5). But it has been held 
in Tarak Chandra Chakraburty v. Prosanna 


Kumar Saha (2) that their probative value ` 


is of the slightest character: see Wise v. 
Bhovbun Moyee Debia Chowdrainee (6), The 
question as to whether the Quinquennial 
Register has sufficient evidentiary value to 
rebut the presumption arising under s. 103, 
Bengal Tenancy Act was recently consi- 
dered in Promode Chandra Roy Chaudhury 
v, Binayakdas Acharjya Chaudhury (7) and 
dt was held that it has no such value. If 
the question were res integra we would 
have feltsome hesitation in accepting this 
view without further consideration. We 
accordingly follow the above ruling and 
hold. that the view taken by the learned 
Judge that this piece of evidence is suffi- 
cient to rebut the presumption under s. 50, 
Bengal Tenancy Act is erroneous. The 
| learned Special Judge admits that the evi- 


(1) 47 Ind. Cas. 49; 22 C. W. N. 396; 45 0.574. 


(2) 78 Ind. Cas. 719; 23 O. W. N. 679; 39 ©. L. J. 
389; (1924) A. L R. (0) 654. 
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dence afforded by the Register is not in 
itself conclusive and yet he holds that it is 
sufficient to rebut the presumption, 

The Haquiyat papers being the papers 
submitted by the zemindar have no value 
as evidence against the tenants, 

The Sarhudhandi papers mention the 
appellants talugs but place them in one 
village whereas aceording to the appellants 
their tenures extend over three villages. 
The lower Appellate Court will have to con- 
sider the effect of this piece of evidence 
and ofany other evidence that may have 
been adduced on the present question after 
giving the Quinquennial Register its pro- 
per value according to the decisions of this 
Court referred to above. The cases will, 
therefore, be remitted to the lower Appellate 
Court for re-cousideration in the light of the 
above observations. Costs will abide the 
result which-we assess at three gold mohurs. 

ING. A. No. 1388 oF 1921. 

This case, which covers a tenure of 4- 
annas share in the lands dealt .with in 
Appeals Nos. 1386 and 1387, was dismissed 
by the Assistant Settlement Officer on the 
ground that as one of the defendants was 
a minor and no ‘guardian had been appoint- 
ed, it could not proceed for defect of par- 
ties. In first appeal the learned Special 
Judge found that, asa matter of fact, an 
officer of the Court, Babu Benode Behary 
Das, had been appointed guardian of the 
minor and so there. was no defect of parties, 
though it does not appear that the guar- 
dian took any steps after his appointment, 
He, therefore, remanded the case for hearing 
on the merits. 

We can find no reason for disputing this 
order of the learned Special Judge. It is 
only argued that though appointed, the 
guardian took no action. But this is no 
ground for putting the plaintiffs out of 
Court. , 5 ; 

This appeal is, therefore, dismissed with 
costs one gold mohur. 

In 5. A. No. J435 or 1921. 

In this case plaintiffs sued toenhance the 
rent of a tenure called Kalley Khan-Golap 
Khan. The defence set up was that the 
tenure had been held certainly since 1261 
B. S. at.a rental of Rs. 32 the area being 
175 acres and the presumption was that 
it was a permanent tenure not liable to en- 
hancement as also the Record of Rights 
showed. 

The plaintiffs’ case is that, as appears from, 
the .Quinquennial Register of 1795 there 
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and one Golap Khan aggregating 10 acres 
at arentalof Rs. 10 8 each. A third tenure 
came inlo existence later named baduli 
sikdar—the rent and area of which is not 
stated but which is mentioned in the sar- 
haddabundi papers of 1228 and the Isumna- 
visi papers of 1226. The purchase deed of 
1261 too shows variation in the tenure as it 
recites that certain portion of the tenure was 
resumed by Government as an encroach ment 
on a dried up bhil. 


On thi’ evidence the Assistant Settlement 


Officer found that the presumption that this 


tenure which is now 174 acres witha rent. 


of Rs. 32 had existed in its present form 
back to the Permanent Settlement was 
rebutted and he granted an enhancement. 
In appeal the learned Special Judge up- 
-held his decision though it appears that his 


_ remark that it was for the defendant to. 


prove the Quinquennial papers to be wrong 
is not a fortunate one. 


In appeal itis argued that as the rent has. 


not varied for about 70 years the pre- 
sumption of fixity of rent back- to the 
- Permanent Settlement is not rebutted, speci- 
ally as the Quinquennial Registers do not 
require to have entries of tenures and 
apart from it there isno evidence. Our 
‘remarks 


the plaintiffs’ papers of 1228 cannot he 
used in their own favour, here is also the 
‘evidence of the sale-deed of 1261 andthe 
Kanungo\papers of 1226 to support the plaint- 
-iff's contention that the tenure in its pre- 
‘sent extent and rental does not go back to 
the Permanent Settlement and this evidence 
is sufficient to rebut the presumption. 

_ We, therefore, see no reason to set aside 

i the findings of fact of the Courts below and 
dismiss the appeal with costs one gold 
mohur. : 


Z. K. Appeal dismissed. 


PATNA HIGH COURT. 
Crvit REYISION No. 111 or 1924. 
: July 4, 1924, 

Present:—Mr. Justice Kulwant Sahay. 
‘LACHMAN MAOHHUA—DEFENDANT—. 
sen . 

seTrgus i 
Shaikh MOGHAL MIAN—Ptatxtirr— 


- OPPOSITE Parry. s 

Civil Procedure Code (Act V of 1908), Sch. II 

para. 8 (2)—Reference by Court—Order of reference, 
Whether can be cancelled—-Court, heran: power of. 


LAOHMAN MAGHEUA v. MOGHAL MIAN, 
were pa two Sale one Kalley Khan’ 


in Appeals Nos. 1386 and 13887. 
apply here also but in this case, though. 


A 
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Although there is no specie provision in the 
Second Schedule to the C. P. C., authorizing a Court 
to cancel an order made by it under para. 3 of the. 
Schedule, yet in a proper case and for good cause. 
the Court has inherent power to cancel that order. [p. 
543, col. 1.) 

Pastonjee Nussurwanjee v. Manockjee &‘Co., 12 M.I. 
A. 112; 10 W. R. 51 (P.C) 1 Ind, Jur. (x. s.) 69; 25uth. . 
P.C.J. 164; 2 Sar.P. O. J. 399; 20 E. R. 283, followed. 

Nil Monee Bose v. Mohina ’Chunder Dutt, 17 W.R. 
516, distinguished. ` 

Halimbhai Karimbhai v.- Shankersai, 10 B. 381; 5 
Ind. Dec. (N. s.) 642, not followed. 

0. R. Coley v. V. A. Dacosta, 17 C. 200; 8 Ind. Dec, 
(N. s.) 672, Mahomed Wahiduddin v. Hakiman, 29 O. . 
278; 6 C. W. N. 235, Kunj Lal v. Banwari Lall, 48 
Ind. Cas. 711; 4 P. L. J. 394 and Chaturbhuj v. Raghu- 
bar Dayal, 23 Ind. Oas. 758; 36 A. 354; 12 A. L.J. 529, 


„referred to. 


Civil revision from an order of the Sub-' 
ordinate Judge, Second Court, Patna, dated. 
the 28th February 1924. i 

Syed Nooruddin, for the Petitioner. 

Mr. A.H. Fakhruddin, for the’ Opposite: 
Party: 


_ JUDGMENT.—This: is an applica- 
tion in revision on behalf of the defendant ` 
in a Small Cause Court suit against an -- 
order of the Small’ Cause Court Judge of 
Patna, dated the. 28th February "1924, f 
whereby hé allowed the plaintiff to withdraw 
from areference to arbitration. Ae 
The suit was for recovery ofa sum of. 
money from the defendant on the ground 
that the defendant had unlawfully caught 
fish from a portion of the river Ganges 
which runs from Sherpur Manopur to Dina- - 
pur alleging that the plaintiff had the ex-. 
clusive right of fishing therein and the 
defendant had no right todo so. The de~, 
fence was that that the defendant had not 
fished in the portion of the river to which 
the plaintiff had the exclusive right, but in. 
another portion to which the defendant. 
had a right to fish. Upon-an application 
ofthe parties the Court by its order dated 
the 15th February 1924 referred the 
matter in difference between the parties to 
the arbitration of one Munshi Abdul Ghani; 
the order was made under para. 3 of the 
Second Schedule to the C, P. C. Before the 
order was communicated to the arbitrator 
and before the records were sent to him 
the plaintiff filedan application before the 
Court on the 19th February 1924 wherein - 
he alleged that he had been to see the 
arbitrator and had informed him of the 
reference, but that the said arbitrator had 
demanded money from the plaintiff and.- 
had told him that unless he was paid, he 
would not decide the casein the plaintiff's 
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favour, that the 
dishonest man-and wanted to make money _ 
by the litigation, and the petitioner, there- ` 
-fore, prayed that the order of` reference be 
cancelled and’ the arbitrator be ordered not 


to decide the case and to return the refer- ` 


ence if the same had been’ forwarded to 
him. On me me date the defendant filed 
a petition “objection traversing the 


. allegations ae by the plaintiff aud ob- 


jectang to the cancellation of that order of 
reference. The application came on for 


hearing on the 25th of February when it- 
was . postponed to the 28th of February -. 


1924. On the 26th of February the plaint- 
iff filed an affidavit of alarpardaz to the 
effect that in. his presence the arbitrator 
had demanded money from the plaintiff 

and had toldhim that the defendant was 
` ready to pay him a sum of Rs. 75 in order 
that the.award might be made in his favour 
and that if the plaintiff paid a sum of 
Rs. 100, the arbitrator would make the 
award in the plaintiff's favour. On the 
28th of February the learned Judge con- 
sidered the aftidavit and made the order 
complained of, cancelling the order of 
reference and allowing the plaintiff to with- 
draw from reference, 

Against this order the defendant has 
-come up in revision to this Court and it 
has been contended on his behalfthat once 
an order of reference had been made by 
the Court under para. 3 of the Second 
Schedule to the C. P. C., the learned 
Judge ‘had no jurisdiction to cancel that 
order and to proceed with the trial of the suit. 

Reliance has been placed on the provi- 
sions of cl. (2) of. para. 3 which provides 
that where a matter is referred to arbi- 
` tration, the Court shall not, save in the 
manner and to the extent provided in this 
Schedule, deal with such matter in the same 
suit; and, to para. 5 of the Schedule which 
deals with cases in which the Court can 
make an. order supérseding the arbitration 
and it is contended that the arbitration 
can be superseded only for cne or other 
of the causes set out in para. 5 of the 
Schedule, and 
jurisdiction to supersede the arbitration 
and to -cancelits order of reference on the 
„rounds stated in the plaintifi’s petition, 
and the allegation of corruption contained 


in the petition could only be considered ` 


ailer the award had been filed and the mat- 
ter had come. up before the Court under 
para, 2 of the Schedule, - 


hi 
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-arbitration on 


that the Court had no. 
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On “the other hand, it has been contended 
that although there is no specific provision 
in the Second Schedule to the C. P. C. 
empowering the Court to supersede an 
the ground set out in 

application before the 


the plaintiffs 


“award is made by the arbitrator, yet the 


Court has an inherent power to cancel its 


-order if good cause is shown as to why the 


arbitration should not proceed. f 
There bas beena divergence of opinion 


on the point. 


In thecase of Péslonjes Nussurwanjec v. 
Manockjee-& Co (1) their Lordships of the 
Privy Council were of opinion that when 


_persons have agreed to submit the matter 


in difference between them to the arbitra- 
tion of one or more certain specified per- 
sons, no party to such an agreement can 
revoke the submission to the arbitration 
unless for good cause; and that a mere 
arbitrary revocation of theauthority is not 
permitted. Their Lordships observed: ‘“That 
the direction of recent legislation, both by 
the English Acts and the Acts of the Indian ' 
Legislature, has been: to put an end to 
the distinction between the agreement to 
refer, and the authority thereby conferred, 
which formerly enabled a person who was a 
party toa binding agreement to revoke the 
authority thereby conferred, and by so 
doing to putanend tothe agreement for 
submission to arbitration; and to put such 
agreement for arbitration on the same foot- 
ing as all other lawful agreements by which 
the parties are bound to the terms of 
what they have agreed to, and from which 
they cannot retire unless the-scope and 
object of the agreement cannot be,exe- 
cuted, or unless it be shown that some 
manifest injustice will be the consequence 
of binding the parties to the contract”. 
That was areference to arbitration. under 
s. 326 of Act VIII of 1859 which cor- 
responds with para. 17 of the Second Sche- 
dule to the present C.P.C., but the principles 
laid down by their Lordships are of uni- 
versal application and according to that 
principle a submission to arbitration can 
be revoked for gaod cause afd the Court 


will be justified in superseding the arbitra- 


tion if it is satisfied that some manifest 
injustice willke the consequence of binding 
the parties to the contract. 


(1) 12 M. I. A.112; 10 W. R. 51 (P; 0,); 1 Ind. Jur. 
(x. era eeu: P.O J. 164; KAE P.C. J. 390; 30 
E. R. 2 
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In Nil Monee Bose v. Mohina Chunder 
Dutt (2), it was held that a reference to - 
arbitration made under anorder of Court 


cannot be revoked at the instance of a- 


party. ‘That case arose out of a reference 


‘to arbitration in a pending suit by the 


order of the Court. The arbitrator filed 
his award in favour of the defendant; the 


‘plaintiff thereupon objected on the -ground 


that the arbitrator had omitted to record 


. the ‘evidence of a- material witness who was 


“x, 323 of Act VIII of 1859. ` 


_as follows: ` 


to the provisions of law.” 
. appear from the- report ‘of the case what 
«reason, if any, the plaintiff gave for with- 


‘petitioner. 


93rd June 1884. 
defendant was absent but the plaintiff's 


present and had not examined any witness 


` on the point in issue; the Court thereupon 


remanded the case to the arbitrator under 
The plaintiff 
then filed afresh petition to supersede the 
reference to arbitration. Upon that appli- 
cation the Small Cause Court Judge, before 


whom the suit was pending referred the 


case to the High Court for opinion on the 


r point as to whether after once giving free 
‘congent .to have his case decided upon 


arbitration, the plaintiff could withdraw 
his; consent and apply to have his case 
tried by the Court. Sir Richard Couch, 
CO. J., in dealing with this point observed 
“With reference to the ques- 
tion which the Judge of the Small Oanse 
Court puts as to the power of the plaintiff 


to revoke the reference to arbitration, we 


think that, as this arbitration. is under an 
order of the Court, the plaintiff cannot 


` annul or revoke that order, he is bound by 


it, and the arbitration must ‘proceed subject 
Now, it does not 


drawing from the reference and, all that 
was heldin that case was that the plaintiff 


‘could. not annul or revoke the order of the 


Court. This case does not deal with the 
powers of the Court to cancel its own order 
on good cause being shown. . 

The case of Halimbhai Karimbhai v. 
Shankersai (3) is, however, a direct authority 
for the contention raised on behalf of the 
In that case an application for 
reference to arbitration was made by both 


‘parties on the 19th June 1884 under s. 506 


of' the ©. P. O. (1882). The plaintiff's 
Pleader;- however, was not on that date 
especially authorized in writing by his 
client t6 make the application “and the 
Court postponed making an order until 
On the 23rd June the 1st 


(2) 17 W. R. 516. 
(3) 10 B. 381; 5 Ind. Deo, (x. #.)642. 
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Pleader ‘produced his afthority and the 
Court made the order of’ reference under 
--8. 508 of the’ Code. On the 27th June, the 


j 


lst defendant applied to revoke the author- 


ity- of the arbitrator and to appoint a new 
arbitrator on the ground that after, signing 


the application of the 19th June he had > 


come to know that the arbitrator was not: - 


worthy of confidence. ‘No order was pas- 
~sed upon this application till after the 


submission of the ward by the.arbitrator : 
It was. 


when it was rejected by the Court. 
held by a Division Bench of the Bombay 
High Court in thal case that the objec- 
tion raised by the lst defendant could 
only be considered after the submission .of 


the award and then only to the extent | 


permitted by s. 521 of the Code of 1882, 
and that when once a matter is referred to 
arbitration’ it, is not competent to the 
Court under the secand paragraph of 
s. 508 of the C. P. C. (1882) to deal with the 


matter in difference between the parties, © 


except as provided in Ch. XXXVII of ‘the 
Code. It was held that there is no sec- 
tion in that Chapter which authorizes 
the Court to revoke the authority conferred 
on an arbitrator and to appoint a new 
man, except in cases falling strictly within 
the purview of s. 510 of the Code where 


the scope and object of the reference cannot - 


‘be executed; and, itis only in these cases, 


- apparently, that the authority conferred on 


arbitrators can be revoked for good cause, 
“the cause being such as is contemplated i in 
that section, as where an arbitrator refuses 
or neglects, or becomes incapable to act, 


or leaves British India under circumstances - 


showing that he will probably not return to 
India atan early date, Now, this case is 
a direct anthority for the proposition that 
an objection of the kind raised in the 
present ‘case cannot be entertained by the 
Court before the submission of the award 
by the arbitrator. Their ‘Lordships, how- 
ever, did not consider the inherent power of 
a Court to cancel an order if it be shown 
that some manifest: injustice will be the 
consequence of keeping the order in force. 
With very great respect to the learned 
Judges, Lam of opinion that although there 
is no ‘distinct provisions in the, “Chapter 
dealing with arbitration in the C. P. ©. of 
1882 as wellas in the Second Schedule-of 
the present ©. P. C., still the inherent 
power of a Court. to make proper order for 
the ends ofjustice can always be invoked to 
prevent a miscarriage of justice, 
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In 0, R. Colfy v. V. A. Dacoste (4), it 
was taken for g¥antéd that an application to 
arbitration can be revoked on good grounds. 
In Mahomed Wahiduddin v. Hakiman (5), a 
party to reference to arbitration was held 


entitled to withdraw from the reference if. 
it transpired after the reference had been ' 


made that the arbitrator has been acting 
am mokhtar of one of the parties without 
any remuneration. In this case also it was 
taken- for granted that for good cause a 
party can beallowed to withdraw from’ the 
teference before the award was made. In 
Kunj Lal v. Banwari Lal (6), a Division 
Bench of this Court held where parties 
submit their difference to arbitration they 
cannot be allowed to revoke or withdraw 
from the submission, except for good cause. 
It was, therefore, conceded that if good cause 
is shown a party can be allowed to revoke 
or withdraw from the submission. . In 


Chaturbhaj v. Raghubar Dayal (7), although. 


it was held that the intention of the Second 
Schedule to the C. P.O. is that when once 


a reference to arbitration has been made | 


under the orders of the Court, that reference 
should only be superseded for one of the 
reasons in the Schedule itself, and that 
allegations of corruption against the arbit- 
rator should be dealt with under para. 
15, after the award has been received, 
yet the learned Judges appear to be in 
some doubt as to whether or not the Court 
has an inherent jurisdiction to supersede 
the arbitration proceedings under its orders, 
and they proceeded. to lay it down that if 
the Court does’ possess such inherent juris- 
_ diction then such jurisdiction should be 
cautiously and sparingly exercised and 
that an application invoking such jurisdic- 
tion should at least suggest grounds for 
supposing that the applicant will suffer 
some irreparable injury if prompt action 
is not taken. $ 
.Upon a review of the authorities I am of 


opinion that although there is no specific” 


provision in the Second Schedule to the 
C. P. C., authorizing a Court to cancel an 
order made by it under para. 3 of the 
Schedule yet in a proper case and for good 
cause the Court has inherent power to 
cancel that order. The ground of miscon- 
duct of the arbitrator would be a sufficient 
ground for setting aside the award when 


(4) .17 O. 200; 8 Ind. Dec. (x. s.) 672. 

(5) 29 ©. 278; 6 ©. W. N. 235.. 

(6) 48 Ind. Cas. 711; 4 P, L. J. 394, 

(1) 23 Ind. Oas, 758; 36 A, 354; 12 A. Li J. 529. 
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made and I fail to see why the Court should 
allow the arbitration to proceed with the 
knowledge that the award must inevitably 
be set aside in theend, and not invoke its 
inherent power and revoke the submission 
to arbitration before the awardis made. I 
am therefore of opinion that the order pass- 
ed by the learned Small Cause Court 
Judge is not without jurisdiction. 

This was the only point taken by the 
learned Vakil for the petitioner. It was 
not suggested in the present case that the 
cause shown was not a good cause to super- 
sede the arbitration if it could under the 
law be superseded. 

For the reasons given above, I am of 
opinion that the order passed by the learn- 
ed Judge in the Court below was not 
without jurisdiction and cannot be dis- 
turbed. 

This application is dismissed with costs. 

P. D. Application dismissed. 

K. 8. D. 


PATNA HIGH COURT. 
First CIVIL APPEAL No. 215 of 1922. 

. -December 10, 1924. 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Foster. 
TOFA LAL DAS—Derrenpant— 
APPELLANT 

* versus 
T. N. PARTRIDGE—P tarntirr— 
RESPONDENT, 

Bengal Tenancy Act (VIII -of 188d), ss. G1, 62-- 
Deposit under s. 61—Receipt granted—Presumption— 
Failure of Court to fix seal, effect of. 

Where a receipt in respect of a deposit has been 
given under s. 62 of the Bengal Tenancy Act, it must 
be presumed that the Court was satisfied at the 
time the receipt was given that the applicant was 


-entitled under s. 61 of the Act to deposit the rent, 


and. the mere fact that the Court failed to affix its k 
seal to the receipt would not operate to deprive 
the defendant making the deposit of his just rights. 


First appeal from an order of the Sub- 
ordinate Judge, Purnea, dated the 31st May 
1922. 4 

Messrs. L. N. Singh and X. H. Hassan, 
for the Appellant. 

Mr. K. Husnain, for the Respondent. 

JUDGMENT. 

Miller, C. J.—In this appeal the only 

question is whether a sum of Rs. 2,889-15-0 


“said to have been deposited by the defend- 


ant under s. 61 of the Bengal Tenancy Act 


8 


544 . 
should be PAN A account and credited 
to the defendant., . 

The suit was instituted by the plaintifis 
to recover from the defendant their tenant 
a sum of Rs. 20,253-7-3 arrears of ‘rent: and 
cess together. with interest for the years. 
1326 to 1398 M: S. and for the Baisakh kist 
of 1329. The suit was instituted..on the 
3lst May 1921 in the Couit of the Subordi- 
nate Judge of Purnea. On the 10th Decem- 
ber 1920 the- defendant through: his Vakil 
had deposited in the same “Court to the 
credit of the plaintiffs for rent and cess a 
sum of Rs. 2,889-15-0 under a challan of 
that date. The money appears to have 


been accepted by the Subordinate Judge by 
‘directing the officer in charge’ of thé 


Purnea treasury to receive the sum ‘if 
tendered in the treasury by 3 P.M. the 
same day. The money was deposited and 
the treasurer's receipt’ was given on the 
face of the challan. No mention is ‘made 
of ‘this matter in the judgment’ and ‘no 


credit is given for it in arriving at the. 


amount due from the defendant. “The de- 
fendant has accordingly appealed and con- 
tends that the sum deposited should be 
deducted from the sum found payable by 
the decree which amounted to Rs. 18,380-8-7, 

"The challan, appears to have. been tender- 


ed in evidence and accepted ‘without ob-' 
‘Apart from what appears ‘on the’ 


jection: 
face of the document itself there is no 
evidence toshow under which of the clauses 


of s. 61 the money was paid into Court,” 


The defendant's witnesses are silent about 

Krom the document itself it appears 
ie the sum was.deposited by the defend- 
ant through. his Vakil. Babu Shushil 
Chandra Neogy, to the-credit of the present 


plaintiffs for rent and cess with interest 
“up to the Kartick kist 1328 M. S. and that 
it was received iń the Purnea treasury on: 


the 10th December 1920 upon the instruc- 
tions of the Subordinate Judge. 
It was argued on behalf of the respond- 


- ents that there. was nothing to show under 


“had” been paid into Court or whether the | 
facts were sudh ‘as to.entitle the defendant ` 


_ in effect that the money 
‘received by the Court. if it appears to 


which of the provision of s. 61 the money 


to pay the money into Court under that 
section, Section 62, however, provides 
shall only be 


the Court that the applicant was entitled 
under s. 61 to make the deposit and if the 


4 Court i is so satisfied ‘it shall receive the rent > 


and give a receipt for it under “the ‘seal of 


“TOFA LAL DAS Y, TN, PARTRIDGE. 


- this section it 


“laken 
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the Court. Once the receiptfis given under 
is provided that it shall 
operate as an acquittance for the amount of 
the rent paid by the tenant and deposited. 
In the same manner and to the same extent 


, as if the amount of rent had been received 


by the person entitled thereto. It follows, 
therefore, that if the challan produced is a 
valid receipt given under s. 62 it must be 
presumed that the Court was satisfied ‘at . 
the time the receipt was given that the ap- . 
plicant was entitled under s. 61 to deposit 
the rent and we cannot now at this stage 
consider that matter afresh, ` - 

It was contended, however, that. the 
challan does not béar the seal of the Court 
and cannot be regarded as a receipt’ within 
the meaning of s. 62. Apart from the fact 
that the challan does not bear the seal of 
the Court it would appear to be a valid 
receipt for the money deposited. It bears 


‘the signature of the ‘Subordinate Judge - 


and.of the Treasury Officer who. acknow- 
ledges receipt of the money. No special 
form of regeipt is prescribed by the Bengal 
Tenancy Act and it was the duty of the 
Court to affix its seal thereto. If-this was 
not done it was the fault of the Subordinate 
Judge and I do nót consider that this 
defect should be held to ‘deprive the de- 
fendant of his just rights. Once the money 
was received it was also the duty of the 
Court under s. 63 to notify the receipt by 
notice in the Court house and ‘to serve 
notice upon the persons specifisd in the 
application free of charge as provided in 
that section. If within 15 days the money 
was not paid to the person’ appearing to 
be entitled to it under s. 64, the Court. 
may either pay the amount of the deposit ` 
to any person appearing to it to be entitled 
to the same or may if it thinks fit retain 
the amount pending the decision of a Civil 


-Court as to the person so ‘entitled and if 
. the money is not paid under this section .- 


within ‘three years of the deposit the Court 
may,in,the absence of any order of a Civil 
Court to the contrary, refund the money to 
the depositor on return of the receipt. 

in my opinion. the defendant was:entifled 
in the circumstances to have the deposit 
into account in determining his 
liability in the suit and it follows that the 


‘amount of the decree should be reduced by 


the sum of Rs. 2,889-15-0 and the interest 
and costs payable under the decree will” 
be reckoned upon the “reduced oe and 
the decree will be varied according] 


ae 1. d. 192 4 


This furthemfordered that the amount oh 
. déposit be dirgcted to be paid to the plaint- 
. iffs upon their pplication ‘to the proper 
_ oficer. > - 

With regard to the costs of this appeal 
it, appears.to me that the appellant's griev- 
ance ‘has arisen solely owing to his neglect 
to. draw this matter to the notice of the 
Subordinate J udge atthe trial. Had hé 
done so thé matter would, undoubtedly, have 
been dealt with in the judgment and credit 
for the amount deposited would have been 
given. to the appellant. In -the circum- 
‘stances it is ordered that each party bearhis 
own costs of this appeal. 

Foster, J.—I agree. 


Z, K. Order accor dingly. 


PRIVY COUNCIL.. 
APPEAL FROM THE CALCUTTA Hirau Courr. 
December 2, 1924. . | 
Prun tard Sumner, Lord Phillimore, 
-Sir John Edge, and Sir Lawrence Jenkins. 
SURAJMULL NAGOREMULL— 
; PLAINTIFFS—APPELLANTS f 
ae VETSUS 
-` fue TRITON INSURANCE COMPANY, 
LIMITED—DEFENDANTS— RESPONDENTS, ` 
Stamp Act (II of: 1899), s. 7—-Oontract for Sea insur- 
‘ance, oral, validity of—Suit for damages, maintainabi- 
` lity, of—Court, duty of —Oral evidence to prove terms of 


ordinary mercantile transaction, value of. 
No Court can enforce as valid that which compe- 


' tent enactments have déclared shall not be valid, nor” 


is obedience to “such ‚an enactment a thing from 
. which a Court. can bs dispensed by the “consent of 

. the parties or by failure to plead or to argue: the point 
„ab ths outsat. [p 516, col. 1.) 


The enactment in s. 7 of the Stamp Act that “no 


- -contract for sea insurance shall be valid unless the 
- , same is expressed in a sea policy” is prohibitory- 
It is not confined to affording a party the protection 
of which he may avail himself or not as he pleases. 
It is not framed solely for the protection of the reve- 
‘nue and to be enforced solely at the instance of the 


-Yyevenue officials, nor is the prohibition limited to, 


- cases ‘for which a penalty is exigible. The expres- 
sion of an agreement for sea insurance otherwise 


than in-a policy is a thing forbidden in the publie ` 


interest: and the statutory insistence on a policy is 

‘ no mere collateral requirement or prescription of the 
Pee of making such an agreement. ip. 546,cols. 
1& 


A sui, therefore; to recover, damages arising out of 
a contract for sea insurance cannot be allowed to pro- 
ceed as soon as the Court discovers that the contract 
| which is the basis of the suit is alleged to have been an 
oral contract. [p. 546, col, 2.] 
(Oase-law referred to.) 
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There is always considerable difficulty when one 
ofa number of inercantile jransactions of a type usually 
recorded in writing has to be proved by word of 
mouth, for experience shows that in such cases the 
most honest and careful witnesses re-calling to me- 
mory only the result of the conversations tend to give 
evidence of what they think they must have heard 
and said-to produce such aresult, rather than to state 
from actual memory of them the very words that 
were used. Witnesses who speak to such a transac- 
tion after a long interval of time as a rule remember 
either too little or too much: fp. 547, col. 1] 

Appeal from a decision of the High Court 
at Calcutta, 

Messrs. S. J. Bevan, K. C. and K. Brown, 
for the Appellants. 


- Messrs. A. M. Dunne, K. C. and H. du 


Pareq, for the Respondents. 


JUDGMENT. 
Lord Sumner.—tThe appellants, the 
below, brought their suit for 
breach of an alleged contract io “issue 
policies of insurance covering war risks on 
goods” shipped or to be shipped by them 
“at the rate prevailing at the time of the 
plaintiff Firm’s declaration of the steamer, 
by which goods, -as aforesaid, were to be 
shipped” (Plaint para. 3). As developed 


-in further paragraphs, this was founded 


on; (a) a written quotation by the defend- 
ants of their lowest rate on jute per 
Constantinos XII at + per cent. and war 


‘risk at 5 per cent., less 10 per cent., (b) an 


acceptancé of this rate by the plaintiffs; 
and (c) an arrangement that the plaintiffs 
should supply the defendant Company with 


-a statement of the approximate amount to 
'. þe covered. Ultimately there was a decla- 


ration for an aggregate amount of £10,870, 
for which sum the defendants refused to 
issue a policy, whereon the plaintiffs insured 


_elsewhere at higher premiums and claimed 


the excéss as their damages in the action, 
There was no loss of the goods at all, 
Pearson, J. who tried the case, 
found the contract and breach proved and 
gave the plaintiffs decree, but the High 


“ Court,. holding the contract to be insuffi: 


ciently established, set that decree aside. 
On -béing informed that the alleged con- 
tract arose on an acceptance by “word of 
mouth of a letter quoting a rate of pre- 
mium'and on a declaration by word of 
‘mouth, not of the name of the steamer by 
which the goods were to be shipped,. but 


` of the expected value of the plaintiffs’ goods 


to be loaded on board of her, and that the 
breach. alleged was the defendants’ re- 


. fùsal to issue a policy, their Lordshipa, 


putek by the divergence in this case 
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from ordinary underwriting practice as, 
known in this country and by the sin-: 


gularity of an enforceable contract by werd 
of mouth to issue a policy of marine 


insurance, inquired whether there was no: 


legislation in India corresponding to the 
Stamp Act, 1891 (54 & 55 Vic. c. 39), s. 93 
(1). .Their attention’ was then drawn by 
Counsel to the Indian Stamp Act, No. IL of 
1899,- s. 7 of which provides that (with 
exceptions not now material) “no contract 
for sea insurance shall be valid unless the 
same is expressed in asea policy,” a pro- 
vision which re-enacted the original enact- 
ment of 189+. 

This section had not been pleaded by 
the defendants in the suit, for their general 
plea-No. 10.—‘“Lastly, the defendant Com- 
pany submits that the suit of the plaintiff 
Firm is not maintainable’—cannoi be read 
as raising a specific statutory answer. 
Theit Lordships were informed that the 
point was not discussed in cither Court 
below Certainly it passed unnoticed in 
the judgments, although Richardson, J., 
says “the law has laid it down that agree- 
ments of certain kinds shall not be valid 
at all, unless commemorated in writing 
with‘or without formalitjes....................1 
In India apparently itis not fatal to the 
plaintiffs’ case that: there was no contract 
in writing.” Possibly the fact that the 
High Court's decision was already plainly 
adverse to the claim may be the explana- 
tion of the circumstance, that Counsel did 
not there and.then dispel a misapprehen- 
sion inřthe learned Judge's mind of such 
capital importance, but the result, at any 
‘vate, has been that the effect of this section 
was not considered until the case came 
before their Lordships’ Board. 

The suggestion may be at once dismissed 
that itis too late now to raise the séction 
„as an answer to the claim. No Court can 
enforze as valid, that which competent 
enactments have declared shall not be valid 
noris obedience to such an enactment a 
thing from which a Court can be dispensed 
by the consent of the parties, or by a 
failure to plead or to argue the point at 
the outset; Nixon v, Albion Marine Insur- 
ance Co. (D. The enactment is prohibitory. 
It is not confined to affording a party a 
protection, of which he may avail himself 
or not as he pleases It is not framed 
solely for the protection of the revenue 


wk aan 2 Ex. 338; 39 L. J. Ex. 180; 16 L. T. 568; 15 
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and to be enforced solely # the instance 
of the revenue officials, nor is the prohibi- 
tion limited to cases for which a penalty 

is exigible. The expression of an agree- 
ment. for sea insurance, otherWise-than in 
a policy, is a thing forbidden in the public 
interest, and the statutory insistence on a 
policy is no mere collateral requirement or 
prescription of the proper .way of making 
such an agreement. . To allow’ the suit to 
proceed in defence of s. 7 would defeat the 
provisions of the law laid down therein. In 
England this‘is well-settled law. [Fisher v. 
Liverpool Marine Insurace Co. (2), Lonides’ 
v. Pacific Insurance Co. (8) [Blaékburn, J.) 
Xenos v. Wickham (4), (Willes, J.),] and 
there is no ground for construing the 
Indian Act, expressed in almost identical 
terms, in any different way. The observations 
of the High Court in the Reference under 
Stamp Act, 1899 (5) distinguishing a con- 
tract for sea insurance and a policy of sea, 
insurance, seem to have been directed to 
another point, and the case of Bhugwan- 
dass v. Netherlands India Sea and Fire 
Assarance Co., Batavia (6) was- before the 
Stamp Act. In their Lordships’ view the 
contract alleged by the plaintiff was a 
contract-for sea insurance and nothing else, 
and, not being expressed in a policy, was 
unenforceable. 

The appellants asked that, in the event 
of the respondents succeeding“ upon this 
ground, they should not be allowed any 
costs, since the suit had proceeded through- 
out on the questions of fact in the case. 
For such a course there is authority [Home 
Marine Insurance Co. v. Smith (7).] The 
respondents, however, had defended the 
claim on the merits and not on the failure 


_ to satisfy the Statute, for obvious business 


reasons. They were entitled to have their 
Lordships’ judgment on the whole of the 
ease and to ask to have the.appeal dis- 
missed with costs, if they could support 
the judgment of the High Court, upon the 
grounds” on which it was given. Their 


19 (1873) 8 Q, 
J.Q. B. 114; 3 
454, 


Pa 9 on appeal (1874) 9 Q. B. 418; 43 
5 
“(3) (1871) 6. Q. B. 
L. 


. 501; 22 W. R. 951; 2 Asp. ÀL 


Q. 74 at p. 685. 

(4) (1857) 2 H. 6 at p. 314; 36 L. J. C, P. 313; 16 
L. T. 800; 16 WW. R 4 
(a) 30 ©. 565. 
(6) (1889) 14 A. 0.8 | 

(7) (1898) 10. B. S25 at p. 836; 67 L. J. Q. B. 554; 8 
AT M L. ©, 86; 3 Com. Cas 172; 78 L. T. 465; 14 7, 


3.6 
29 
38. 
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Lordships, theipfore, proceed to examine 
the facts without re-stating them at length. 

The transaction alleged rested on con- 
versations, except for the one letter which 
quoted a rate of premium against war risk. 
There is always considerable difficulty when 
one of a number of mercantile transactions 
of a type usually recorded in writing has 
to be proved.by word of mouth, for ex- 
perience shows that in such cases the most 
honest and careful’ witnesses, recalling to 
“memory only the result of the conversations 
tend to give evidence of what they think 
they must have heard and said to produce 
such a result rather than to state from actual 
memory of.them the very words that were 
used, This difficulty the appellants them- 


selves deliberately increased, and for no 


good purpose, by postponing the issue of 
their writ and the prosecution of the suit 
in a wholly indefensible manner. Ib is 
familiar enough that in country cases all 
over India claimants intentionally defer the 
commencement of suits till they are all 
but time-barred—a practice so deeply root- 
ed, that itis useless to protest against it 
—but itis with equal surprise and regret 
that their Lordships notice the extension 
of this evil practice to mercantile trans- 
actions in Calcutta. The conversations in 
question took place in November and 
December, 1916, and the cause of action, if 
_ any, was complete before the end of the 
year; nevertheless, the suit was not begun 
till the, 8th December, 1919, the written 
` statement was not delivered till the middle 
of 1921, and the case was only brought 
to trial on the 3ist July and Ist August, 
1922. This interval of five years and-a 
half was not, however, allowed to dim the 
definiteness, with which the partners and 
- employees in the plaintiffs’ Firm spoke to 
~ conversations in the ordinary course of 
business, relating to a matter, which had 
little about it that was out of the common, 
yet it.is on the extent to which these 
witnesses can be trusted that the success 
of their claim depends. Witnesses, who 
speak after such an interval, as a rule 
remember either too little or too much. 
_ Here it is excessive recollection that is the 
_vice of the plaintiffs’ case. -The question 
being whether. any contract of insurance 
relating to war risks ever was agreed at 
all, three separate witnesses swore to 
separate agreements upon the subject, the 


first; when a quotation for a war risks | 
premium was first asked for and before it- 
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was given, the second when it was given © 
by word of mouth ahd before it was put 
into writing; the third when, for the first 


time, something approaching a declaration 
-that-could give rise to a specilic insurance 


was made to the defendants. It was this 
last agreement that was ultimately relied on. 

The case was put thus. A letter contain- 
ing a quotation of a war risks premium 
having been sent by the plaintiffs on the 
30th November, the defendants’ representa- 
tive, without awaiting the receipt of a 
declaration of interest, called on the plain- 
tiffs’ senior partner at his private house to 
ask him “to let them know the approxi- 
mate amount the insurance would be with 
regard to the goods of the steamer Con- 
stantinos XII, because they wanted to 
re-insure.” The enquirer was referred to 
the odice and there “after calculation a 
Babu handed over a figure in pounds.” It 
was on a slip of paper containing an 
approximate number of bales and “the 
approximate amount” in pounds sterling, 
The amount given was £16,000, but it is 
inipossible to say that this is a specification 
of “the amount or amounts insured.” The 
plaintiffs produced a press copy of a letter 
of the sam2 date, in which they purported 


‘to inform the defendants that they con- 


firmed their war and marine declarations of 
that date, but neither Court below believed 
that thisletter was genuine. When written de- 
clarations were subsequently madea few daya 


iater, theactualamounts wereonly £9,300 and 
‘£1,570. The quotation had meantime been 
: withdrawn and the defendants refused to 


insure at the rate qnoted on the 30th 
November, as they had since heard from 
London that. current rates were now much 
higher, a point vital to the possibility of re- 
insuring the line. Accordingly, the earlier 
it, approximately given, did not 
satisfy the statutory requirements of a sea- 
policy, and the latter amounts were not an , 
acceptance of the rate of premium offered, 
for it had in the meantime been with- 
drawn, It wasno longer a “subsisting 
proposal capable of being accepted,” as in 
the casa of Bhugwandass v. Netherlands 
India Sea & Fire Assurance Co., Batavia (6), 
It may be conceded that, in the ordinary 
course, the plaintiffs would wish to cover 
the war risk as well as the marine risk on 
their shipments. Possibly, the war risk 
cover would not be immediately pressing; 
it might suffice, if it was effected before 
the ship cleared the Suez Canal, but, 


. 
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‘naturally, the covers would both be.arrang- 
: ed before the ship sailed from Calcutta and 

most conveniently with the same insurers. 

‘ Naturally, also, the plaintiffs would require 
- policies in the’ ordinary way, that is, docu- 
iments that could be attached to bills -of 

exchange or’ transferred to purchasers by 
- Separate ‘assignments, On the other hand, 

“ib is certain: that the defendants’ 

sentative could not really have meant, what- 
-ever he might be careless ‘enough to say, 

that he was willing to cover £. 16,000 or 
-even £ 10,870 then and ‘there, without 
‘knowing the current rate of premium -on 


- that day, since the line, which the defend- . 


ant Company could take on war risks, was’ 
-strictly limited and any excess must be 
covered in Europe. It is, thereforé, in the 
last degree improbable that the transaction 
alleged shouid hav2 been completed with- 
out the issue of regular cover notes from 
the office, and the probability is‘that, the 
‘defendants having withdrawn from the 
negotiation in time, the plaintiffs’ whole 
endeavour has been to hold them to a 
‘quotation which was out of date, and to 


‘make up for the absence of the ordinary ` 
‘documents by an exaggerated acconnt. of 


quite unimportant inquiries. - Their Lord- 
ships think that the learned. Judges of 
thè High Court were fully warranted in 
‘disbelieving the plaintiffs’ case. They do 


‘not think it necessary to discuss the qites- 
: tion whether the damages claimed “could 


have been said to flow from a-breath of 
the contract alleged, if it had been: made 


and was- enforceable, but they express no. 
'. opinion in favour of that contention. : 
“will humbly. advise His Majesty that this 


They 


- ‘appeal should be dismissed with costs. 


“Pugh & Co. 


. 
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AS Apreal dismissed. 


‘Bolicitors for the Appellants.—Messrs. 


, Solicitors for the Respondents.—Messrs. 
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NARAVANASWAMt Pritat, © 


MADRAS HIGH COURT. `` 


AppuaL AGAINST ORDER flo. 76, oF 1923. 
October 9, 1924. 
Present :—Mr. Justice Ramesam and 
Mr. Justice Jackson: 


. versus Se a oe 
NARAYANASWAMI PILLAI AND OTHERS 
—“PLAINTIFE No, 2 AND Derenpants Nos: 1, 3, 

f 6, 9, 11 AND 12— RESPONDENTS. 

Civil Procedure Code (Act V of 1903), O.-XLI,- 
r. 23—Preliminary point—Order of ‘remand on point 
‘of rəs judicata—Appeal, whether lies—Mortgage— 
Prior mortgagee, suit by—Subseqiient mortyjagee im- 
‘pleaded as party—Subsequent suit by second mortgagee 
—Rights of parties. i ` 


r 


Where on a question whether the trial of a suitis ` 


barred by the events in am earlier.suit, the Appellate 
Court differing from the Trial Court reverses its. 
decree and. remands the suit for trial, the order of 
remand is on a preliminary point within the meaning 


“Te. 0. 1928) 


- A. N. RAMASWAMI PILLAI AND oraprs—. ~“ 
DEFENDANTS Nos, 5,7 “AND 10—APPELLANTS .. = 


GEO. ALI, r. 23 of the C. P. C., and is appealable. {p. 


549, col. 1.) . 

In asuib bya first mortgagee making .the second 
mortgagee a party, the latter nus the rigac to redeem 
the first mortgagee. Where he fails to exercise his 
right of redemption, he can have no rights againet 
such properties which pass away to the ‘purchaser in 
execution-of the decree, free of both ‘the mortgages. 
After such a suit, all-rights of the second mortgagee 
over the properties common to both mortgages, unless 
they have been expressly preserved, ‘are extinguished, 
and he is debarred from pursuing any remedy against 
the properties mortgaged, in both. the mor.gages, 
equally whether- the second suit is one for sale or one: 
for redemption. He can, therefore, maintain a suit 
on his mortgage only in respect of‘items which are - 
not comprised in the first mortgage and for personal 
reliefagainst the mortgagor. [p. 550xcol. 2; p. 551, col. 1.) 


Two but of three items of propérties, the subject of 
two mortgages, weré purchased by the first mort-` 
_gagee in execution of a money decree against the 
judgment-debtor, and the first mortgagee in a mort- 


gage suit impleading the second mortgagee also as - 


: party, gave.due credit for a certain sum by reason 


of his purchase and asked to recover the balance by , ° 


sale of the property nct purchased by him. The Court 
found that credit was given in respect of a proper 
value for the items purchased and a decree for sale 
was accordingly made; In a suit by the second 
- mortgages; 


Ileld, that the first mortgagee “was entitled to `` 


yetain tha property purchaszd by him free of 
encumbrances and the second mortgagee's only right 
was against: any surplus after the sala of the other 
property; the second mcrtgagee had no rights available 
as against the properties purchased by the first motte 
gages, and that, therefcre,a suit by the second morte 
gageo to redeem the first mortgage or sell tha pros ` 
pertiss subject to the first mortgago was not maine 
taiatble. [p..550,col.2.] ; 


. Appeal against an order of remand, dated 
the 4th December 1922 of the District’ 
Court, West Tanjore. in A.S. No. 216 of 1921, 

‘preferred against the decree of the Court, 


“af tho Sukerdinate Judge, Kambakonam, ` 


=. | 
(86 1. 0. 1925) ] 
in. O. S: No. 119f0f 1920 (originally O. S. 
No. 43 of 1917 of his Court), i 4 
Messrs. K. Bashyam Iyengar and K. 
Narasimha Iyengar, for the Appellants. 


Mr. K. Bula Subrahmanya Iyer, for the, 


“ Respondents. ; 

JUDGMENT. 
Ramesam, J.—This is an appeal 
“against an orderof remand. A preliminary 
objection is taken by-the learned Vakil 
for the respondents that no appeal lies as 
the order of remand was not made on 
account of the reversal of the Subordinate 
Judge's finding on a preliminary point. As 
will beseen from thestatement of facts lower 
down, the question in the case on which 
‘the Courts below have differed is whether 
the trial of the ‘suit (as between plaintiffs 
, and the contesting defendants: Nos. 4 to 9) 
is. barred by the events in an earlier suit. 


Following the Full. Bench decision in. 


Ramin Nayar: v, Krishnan Nambudripad 


(|), we think this is a preliminary point ` 
: “be sold free of both mortgages. The whole 


and overrule the objection. | 
The facts aré as follows :—The defendants 
Nos. 1 to 3 were the owners of three sets 


of properties A, B-and ©. For convenience’ 


I will refer to the first two as property 
A-B. They created over all the three a 
first mortgage in favour of 4th defendant 
“(7th May 1902) and a second mortgage 
in. favour of plaintiff (22nd May 1902). 
The first mortgagee purchased the property 
A-B in execution of small cause decree 
on Yth November 1905, subject to the two 
mortgages. He 
S.. No. 42 of 1915) to-recover the. balance 
(after giving credit ‘to a certain amount by 
reason of his purchase) by-sale of property, 
©. In that suit the second mortgagee was 
impleaded. The-array of parties in both the 
suitsis as follows:-— 


O. S. No, 42 of 1915, Present Suit No O. S. 119 of 


j 1st mortgagee—plaintiff 4th defendant, 


Mortgagors—defendants 


Nos. 1 to 3.° ` 1 to 3 defendants. 
2nd mortgagee—defend- 
ant No. 4. Plaintifi— 


5to 8defts. purchasers from 
1st mortgagee 

of property 

, A and- B. 

| Sth deft Do. C. 
It will be convenient to pause here and 
to consider the effect of the- purchase by 
the lst mortgagee in execution of the 


4 


Small Cause decree. As between him and. 


(1) 69 Ind. Cas. 828; 45 M. 900; 43 M. D. J. 354; 31 
M. L. T. 208; 16 L. W, 425; (1922) M. W, N. 589; (1922) 
A, I, R. (M) 505.. ae a 


then filed a suit (O. 


. 
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the mortgagor, a proportionate part of the 
mortgage-debt was wiped out, the mort- 
gage becoming split up, as it were, and 
the mortgagee has to recover the balance 
from tis v.wrlyayur irom tue remaining 
property U and he has the right to retain 
property A-B as absolute owner. This 
was decided in Bishashur Dial v. Ram Sarup 
(2) followed in the Full Bench decision in. 
Appeal from O. S. No. 42 of 1915 itself 
oe Pillai v. Annamalai Chettiar 
(3). . ; ; 
But, as between the first mortgagee and 


_the second mortgagee the result is not the 


same. The purchase by the former of 
property A-5 does not enable him to 
‘retain it as full owner as against the latter 
and throw the burden of the balance of 
the debt on property C after deducting only 
the proportionate part of the debt. The 
first moitgagee can insist on the second 
mortgagee redeeming the former and, in 
default of redemption, the property will 


proceeds of the sale will then be credited 
towards the first mortgage. Thus, itis- 
obvious that;the first mortgagee cannot 
retain possession of the property A-B unless 
he gives a credit to the whole value of the 
property towards his mortgage and. is 
willing to proceed against property U for 
only the balance after deducting the whole 
value This is exactly what the first mort- 
gagee did in Lis former suit (O. S. No. 42 
of 1915). Strictly a suit against property 
O only ‘is not maintainable [Surjiram 
Marwart v. Barhamdeo Pershad (4).] But 
by the offer to credit the whole value of 


„property A-B, it was in substance a suit 


against all. 
When all the mortgagees are known, all 


` the other mortgagees ought to be parties 


to a mortgage-suit. In the present case 
we are not concerned with a suit by 
a first mortgagee without making asecond 
mortgagee party. The rights in such a 
case are discussed in Chinnu Pillai v. 
Venkatasamy Chettiar (5). Nor are we 
‘concerned with suits by a setond mort- 
gagee with or without making the first 
mortgagee a party [Chinnu Pillai v. Ven- 
katasamy Chettiar (5),and Surjiram Marwari 


(2) 22 A. 284; A W. N. (1990) 69; 9 Ind. Dec. (N. s.) 
2211F. B) - | 

(3) 55 Ind. Oas. 686; 38M IL. J. 299; (1920) M. W. 
N. 235711 L. W. 429; 43 M. 372. 

(4) 10. L.J. 381.” 

(5) 31 Ind. Cas. 507; 40 M. 77 at p. 82; 30M. L, Js 
347; (1916) 1 MW, N. 245; 19M4. L, T, 217 O 
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v Barhamdeo Persad (4), explaining Sri 
Gopal v. Pirthi Singh (6).] We have here 
a suit by the first mortgagee making the 


second mortgagee a party. In such a snit,- 


the second mortgagee has the right to 
redeem the first mortgagee. It is to give 
him such an opportunity that the first 
mortgagee made the second mortgagee a 
party in 0. & No. 42 of 1915. 
If the second mortgagee paid off the whole 
debt of the first mortgagee, property A-B 
as well as C would be entirely available 
to the second mortgagee who would then 
stand in the position of the two mort- 
gagees. For obvious reasons he never made 
such an offer in O Suit No. 42 of 
1915. The values of all the properties are 
insufficient to pay off the whole of the 
. first mortgagee and yet leave a surplus 
available for the second mortgagee. In 
default of his claim to redeem, the only 
other ‘legal course is to sell property A-B 
as well as property C free of the mort- 
gages. If in such a sale property A-B 
realises a certain price, the proceeds will 
be credited towards the first mortgagee. 
The first mortgagee, plaintiff in 

S. No. 42 of ‘1915, instead of actually 


allowing the property to be sold offered. 


to credit the full price towards his mort- 
gage. The result of such credit is exactly 
the same as if all the long drawn out pro- 
ceedings in execution of a decree of Court 
took place. lf in making the credit, he 
made an underestimate of its value, the 
second mortgagee could attack the estimate. 
The Courts found in the former case that 
the value of the property A-B was 
Rs. 4,950 andofproperty C was Rs.2 639-4-0. 
The tirst mortgagee in his plaint gave credit 
for Rs. 3,750 plus Rs. 1,000 plus Rs. 269-5-6, 
4,6, a totalof Rs. 5,019-5-6 which is some- 
what slightly more than the value of property 
A-B and sued only for the balance. That 
is, the second mortgagee was placed in a 
position exactly the same as (or better 
than) if the property A-B was actually 
sold in Court-auction and the full sale pro- 
ceeds credited towards the first mortgagee 
and only the balance was thrown on the 
property C—which is the utmost thatthe 
second mortgagee could ever claim. It is 
thus seen that the second mortgagee has 
really no plea to raise in the former case. 
His plea that the value allowed for the 
property A-B was indequate was found 


„ (©) 24 A, 429; 29 I A. 118; 6 O. W. N. 889; 4 Bom, 
L. R. 827; 8 Bar. P. G. J. 293 (P, C.) N. 889; 4 Bom 
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against. After the said finding, he had 
nothing to do except asking for a decree 
against any surplus on the sale of. pro- 
perty ©. Having nothing to do, he joined 
the mortgagor in raising the extravagant 
plea that, by reason of the first mortgagee’s 
purchase in the Small Cause decree, the 
whole of the first mortgage was wiped out, 
This contention was rightly .negatived by 
the Full Bench. The mortgagor being 
the only appellant before the High Court, 
this was the only point argued before the 
High Court and referred to a Full Bench. 
There was no question raised for the purpose 
of settling the rights between first and second 
mortgagees. The second mortgagee filed a 
memorandum of objections asking for 
executing the decree against the surplus. 
This was refused on the ground that he 
did not claim it in the Courtbelow. Even 
if he wished to raiseany question between 
himself and the first mortgagee, thera 
could have been no other decision than 
that the full value of the property 
AB should have been credited towards 
the first mortgagee if the first mort- 
gagee wished to retain that property as 
absolute owner; and on the findings this was 
the course taken by the first mortgagee. Thus 
the result of the findings of O 8. No. 42° 
of 1915 is that the first mortgagee retained 
the property A-B free of all encumbrances 
and the second mortgagee's only right was 
against any surplus after the sale of pro- 
perty C. It is impossible to understand how 
the second mortgagee (the present plaintiff) 
has any rights available against the pro- 
perty AB. Mr. Balasubramania lyer 
contends that be can still redeem the first 
mortgage or sel] tbe properties subject to 
the first mortgage exactly as if he was not 
a party to the former suit. This is a 
very extravagant and fallacious proposi- 
tion. The reason why the second mort- 
gagee's righis are not lost by reason of a 
decree for sale in a suit by a first mortgagee 
in which he was not a party is that he 
was not given an opportunity to exercise 
his right to redeem the first mortgage 
(which undoubtedly existed) and such right 
cannot be destroved by proceedings behind 
his back. But the whole reason disappears 
when he was a party to the first mortgagee’s 
suit and had an opportunity to exercise his 
tight of redemption. After such a suit, 
all his rights over the properties common 
to both mortgages, unless they have been 
expressly preserved, are extinguished and 


ry 


' 861.6, a 


he can maintain a suit on his mortgage 
only in respect of items which are not 
comprised in the first mortgage and for 
personal relief against the mortgagor. I 
entirely agree, with the remarks in Chinnu 
Pillai v. Venkatasamy Chettiar (5): “IE the 


first mortgagee sues first, making the second ° 


mortgagee a party as he ought, there 
cannot bea trial of a further action,” i.e., 
a further action in respect of properties 
common to both mortgages. This is all 
that the learned Judge meant. He could 
not have meant that there can be no further 
action against the mortgagor in respect of 
other items, or for personal remedies, or 
for. the surplus of the proceeds of the 
common ‘items. In thissense, that these 
reservations were not expressly stated 


though intended, the proposition is broadly _ 


stated as remarked in Narayana Row v. 
Venkayya (1). In this last decision, the 
properties were privately sold after the 
first suit and the decree in the first mort- 
gage was. never carried out. It does not 
appear that the value realised by the 
private -sale was reported to Court, that a 


surplus was or was not available for the’ 


second mortgagee. On these grounds the 
decision may, be distinguishable. But the 
reasoning in the judgment is different and 
I dissent from it. In my opinion, the prin- 
ciples laid down in Sri Gopal v. Pirthi 
Singh (6) apply and bar a second mortgagee 
from pursuing for any remedy against the 
properties mortgaged in both the mortgages 
“equally, whether the second suit is one for 
sale or one for redemption.’ When the 
second mortgagee was a party to the first 
‘guit by the first mortgagee and failed to 
exercise his right of redemption, he can 
have norights against such properties which 
- pass away to the purchaser in execution of 
the first decree, free of both the mortgages. 
JA fortiori when, instead of an actual Court 
gale, full credit. is given for the value 
towards the first mortgage the same result 
being attained as if they are sold. I am 
unable to agree with the observations in 
. Narayana Row v. Venkayya (7), though the 
. decision is right on the facts and also in so 


` faras it lays down that a suit against the - 


mortgagor for reliefs not connected with 
. the common item is maintainable. The 
effect of the’ first suitis not that a suit by 
the second mortgagee against the mortgagor 
‘is not maintainable but that he has no 


© (h) 49 Ind, Cas, 466; (1918) M. W. N. 902, 


- 
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rights to pursue against the common morte 
ged items, 
The casein L. J. Mackintosh v. Watkins 
(8) referred to by Mr. Balasubramania Iyer 
has no bearing onthe case before us. All 


‘that it lays down is that in the suit by the 


first mortgagee against mortgagor and 
Second mortgagee, the mortgagor cannot 
be called upon to redeem the second mort- 
gagee. See also Vedavyasa Ayyar v. Madura 
Hindu Sabha Nidhi Co., Ltd., (9) which laid 
down that the second mortgagee cannot, in 
such a suit, execute the decree obtained by 
the first mortgagee containing a clause for 
payment of the surplus to the second mort- 
gagee, if the first mortgagee did not proceed 
to sell. I agree with this Not until the 
sale is held and the properties pass to a 
purchaser free of the encumbrance, can 
the second mortgagee’s rights on the pro- 
parties be extinguished. When the decree 
remained unexecuted, the rights remain 
as before the suit. The first mortgagee’s 
suit in all such cases does not decide that 
the second mortgagee has no rights. It 
only provides for sale free of encumbrances, 
and on such asale, the second mortgagee 
ceases to have any rights excépt against 
the surplus. ; 

In the present case, it is true that there 
is no actual sale, but the same result is 
attained by salling the properties to the 
fivst mortgagss for their full value and the 
value being credited towards his mort- 


Buse 3 


1 


Tt is also clear that, by the application 
of the principle.of res judicata no injustice 
is done on the facts of this case, as the 
value of all the properties is not enough to 
pay off even the first mortgage. 
- I allow the appeal and restore the judg- 
ment of the Subordinate. Judge with costs 
here and in the lower Appellate Court to 
be paid by the first respondent (second 
mortgagee) to the appellants, ý 
: Jackson, J.—l agres and have nothing 
to add, ` 
V. N. V. 

Z.K. 

(8) 1 0. L. J. 3} 


(9) 49 Ind. Cas. 33; 42 M. 99; 35 M. L. J. 639; (1918: 
M. W. N 898; 24 M. L. T. 473; 9 L. W. 70. 


Appeal allowed. 


. 
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552 ~- > TULSI RAM v 
PRIVY couN GIL. 
“APPEAL FROM THE LAHORE Hic, Court. - 
December 2, 1924.. 
Present: :—Lord Sumner, Lord Carson, 
Bir John Edge and Sir Lawrence 
- Jenkins. 4 
TU LSI RAM—PLAINTIFF—APPELLANT 
versus 
“RAM SARAN DAS—DRFENDANT— i 
RESPONDENT. 


Evidence Act (I of 1872), s. 65 (¢)--Negotiable Instru- : 


ments Act (XXVI of 1881), 8. 87—Suit on pro-note— 
Original pro-note filed along with plaint, loss of, 
from custody of Court--Burden of proof—Secondary 
evidence, admissibility of—Pr o-note pr oviding for in- 
terest—Addition of “with. interest,’ whether material 
alteration. . 

In a suit on a promissory-note it was stated in 
the plaint and in the list of documents accompany- 
ing the plaint that the original promissory-note was 
filed along with the plaint. It was subsequently dis- 
covered that the original note had been abstracted 
from the file and another one substituted in its place. 
The plaintift's Pleader gave evidence that he was 
positive that -he had filed the original note with 
the plaint and there was no evidence. to the contrary. 
The. Trial Court accepted the statement -of -the 
plaintiff's Pleader and allowed secondary evidence . of 
the contents' of the note to be .given. On appeal, 
the ‘High Court rejected the evidence of the plaintif's 


- , Pleader:and held that the loss of the note was not proved 


and that consequently secondary evidence of its contents 
was not admissible and, therefore, dismissed the suit : 

Held, (1) that there was.no reason, to reject the un- 
contradicted evidence of the plaintiff's Pleader that he 
had filed the original , note along with’ the plaint, 
especially as this evidence was accepted by the Trial 
Court who had the advantags of seeing the witness 
and noting his demeanour; [p. 554, ech 1J. ` 


(2) that the original note having been ‘placed in. the - 


: custody of the law the plaintiff wes nct .required to 


show how.it was afterwards mado awey with or to 
satisfy the’ Court that the defendant was more likely 
to have been guilty than himself,’ his denial `, of 
any DE panos in the act, if believed, was enough, 
Lp: 553, col. 2.] 

(3) that under the. cirermetan ces, the plairtiff wes 
entitled to lead secondary evidence of the contents’ of 


» the note. |p. 553, col 1.) 


Where a prc-note contains a provision with regard 
to payment of interest and the rate of interest is 
also mentioned in the note but the words “with in- 
terest" are subsequently interpolated without the 
knowledge or consent of the executant, the interpo- 
lation does not amount to a.material alteration within 
the meaning of s.'87 of the Negotiable Instruments Act 
so as to rerdor the note void. |p 556, col. 2; p 554, col. 1) 
Appeal from the judgment of the Lahore 
High Court, (Mr. Justice Broadway and 
Mr. Justice Campbell) dated the 20th, April 
1922. in F.C. A No, 1118 of 1918, . reported 
as 67. Ind. Cas. 565. | - 
Sir G. R. Lowndes (with him Mr, Dube), 
for the Appellant. 
Sir W. Finlay (with him Mr. A. de Mello, 
forthe Respondent. 
- JUDGMENT. 


Lord. Sumner: The appellant sued 


: before, and, as his statement was accepted - ` 


- 
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upon a, promissory-note male by the ` re- 
spordent and he-lost in the High Court 
the decree, which, he’ had recovered at.the 
trial. Curiously enough the. main question. 
is, whether he discharged the onus of piov- 
ing that the note had been lost without his 
default so as to entitle him to- give second- 
ary evidence of its contents. 


According to the practice, either the ` 


‘original note or a copy of it had to be 


attached to the plaint. It was stated, both . 
in the plaint and in the list of documents. 
accompanying it, that the note exhibited 
was the original. This was on 14th Feb- . 
ruary 1917: Next day the plaintiff's Plea- 


` - der received notice from the Court officials; 


that he must amend his list and pay a 
further process-fee. He went to the office 
to make these defects good and, apparently 
had access.at least to the list of documents, 
if‘not, to’ the other papers. Thereafter the 
officials, probably on .the same day, served, 
the defendant with the. plaint and so gave, 


him „the, -opportunity of learning that thé <" - 


original document had been filed in ` Court, 


- but what action he took thereon, if any, is 


“matter of conjecture. | 
“On the 1st March 1917, an application by. 
the plaintiff for attachm ent before judgment . 
came before the. District Judge. The de-. 
fendant's Pleader looked at the file and was. 
heard by the plaintiff's Pleader to say. that. 


the note-was forged.” On- this the plaintiff’ gS 
Pleader also looked at the file; and at once... -~ 


applied to: the Judge; saying that the ori- 


ginal mote hdd been abstracted ‘and a false. |” 
‘one. substituted and asking him to hold an... 


inquiry into the circumstances of the change, 
The District Judge then examined -sundry | 
officials but the result was negative, for they 
did. not incriminate either. themselves rone 
another. When the ‘trial came on, the , 
plaintiffs ! leader asked to be allowed: to. 
put in, as seconday evidence of the note, a 
photograph of it taken some little time 


that he filed the original with the plaint 
and had nothing to do with the substitu- 
tion, the photograph was let in. Witnesses 
were then called on both sides, The defen- 
dant did not deny that: he had made a note 
for the alleged amount, Rs. 8,000, but he 
said that it contained no provision for 
interest. The photograph concluded- with . 
the words “ With interest @ Rs. 5, per cent, 
pèr mensem.” The words “with interest” ap- 


- pear from the photograph to have been writ- 


ten by the same hand as the rest of the body 
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of the note, but at $ later time and in part of’ 


the space originally left for the stamp and 
the signature, and the letters “@ Rs. 5, per 
cent. per mensem” seem tohave been writ- 
ten at the same time as the body of the note 
and by thesame hand currente calamo, In the 
event the Trial Judge found for the genuine- 
ness of the note as shown in the photo- 
“grah and gavea decree for the amount of 
the principal, but reduced the interest from 
the exorbitant rate of 60 per cent. toa mere 
6 per cent. per annum. 

‘The High Court held on appeal that the 
plaintiff had failed to prove the actual 
attachment of the.original note to the 
plaint, when it was filed. If so, the evidence 
given by his Pleader was false, and false 
almost certainly to his knowledge, and the 
plaintiff neither showed that, owing to its 
loss or otherwise he was unable to produce 
it for a reason not arising from default or 
neglect on his part, nor indeed that it was 
lost at all. (Evidence Act, 1872, s. 65 (c)). 


Accordingly, as the claim on the note could, 


not succeed without eitlier the note itself 
-or secondary evidence of its contents (s. 91), 
and no alternative cause of action was plead- 
-ed or relied on, the ‘suit necessarily failed. 
Their Lordships are unable to_adopt this 


conclusion. The plaintiff's Pleader gave posi-' 


tive evidence that he attached the note itself 


to tha plaint, and that it was subsequently. 


. , abstracted, and there was no direct evidence 


„to the contrary. Mistake on‘his part was, 


unlikely, for hè was a young man, ‘just 
baginning practice and anything but busy, 
„Aand he acted as his own clerk. To have 
stated twice ovér in the documents filed 
that the original note was exhibited; and 
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period between 16th February and 22nd 
February, but that is all that is known. 
It may be taken as certain that the change 
was made with criminal intent, and it js 
almost certain that some one in the Court 
Offices was privy to it, if he were not the 
actual perpetrator at the instigation of the 
guilty litigant, but even if that guilty 
litigant were the plaintiff, original exhibi- 
tion of the note itself must be taken to 
have been proved. 

It has next to be considered whether the 
onus of proving loss in the Court Offices, 
without default on the plaintiff's part (for 
here neglect obviously does not arise) was 
properly discharged. There is no positive 
evidence at all against the plaintiff's Plea- 
der, who, ifany one on the plaintiff's side 
would appear to be the guilty party, 
except that on 16th February he had the 
opportunity of manipulating the docu- 
ments, if the whole of those lodged the 
day before were, as is most likely, handed 
to him then but even so he could not have 
made the change without some official's 
connivance and, ifhe was minded to do so, 


‘he could not have failed to see that honesty 


would be the better policy. The change- 
ling could deceive no one; it challenged 
suspicion and was certain to recoil upon- 
himself. 

On the other hand, there is even less 
ground for implicating the defendant's 
Pleader. His, statement to the Court, which 


Was in no way shaken, was that he called 


then to have exhibited a document, which - 


bore no resemblance to the, original as 
shown in the photograph, and was not even 
an exact copy of its wording, was wantonly 
and without reason to prepare for himself 
difficulties at the trial. The Trial Judge was 
critical of this Pleader’s evidence and in some 


respects discredited it, but this” statement 


at any rate he accepted and their Lordships 
think that, so far, his view should. prevail. 
How, when and at whose hands the subse- 
quent substitution teok place is matter of 
surmise only..If the statementof Neki Ram, 
a temporary clerk in the Court Offices, can 
be accepted, he numbered the substituted 
- .document with the serial number, which it 

was found, when produced, to bear on 

February 22ad or 23rd. This at any rate 

narrows down the time of the change to the 


. 4 


than himself. 


the document a forgery as soon as he saw 
it, not because he knew that the disappear- 
ance of the original had already been 
brought about, but because the document 
exhibited mentioned interest and he knew 
from his c'ient that none had been stipulat- 
ed for. It was not shown that the defend- 
ant himself had meddled in the matter 
or visited the Court Offices at all. The 
change took place and that is all that 
is known. Except that the motive was 
criminal and the plot equally tortuous and 
futile, their Lordships can form no opinion 
about what was actually donee: As the 
original document was placed. in the cus- 
tody of the law, their Lordships do not think 
that the onus of proof required the plaintiff 
to show how it was afterwards made away. 


- with, or to satisfy the Court that the defend- 


ant was more likely to have been guilty 
His denial of any participa- 
tion in the act, if believed, was enough. 

. From this the rest follows. Admissible. + 
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evidence of the conténts of the note was 
forthcoming. As photographed, it contain- 
ed originally provision for interest, and the 
interpolation of the words “with interest” 
would not, within the provisions of the 
Indian Act, amount-to a material alteration 
avoiding the note, for it was intended that 
interest “should be paid and the rate was 
sufficiently expressed already. (Negotiable 
Instruments Act, s. 87). Accordingly, 
their Lordships do not think themselves 
warranted in disturbing the conclusion of 
the learned Trial Judge. The advantage, 
which he enjoyed, of seeing the witness and 
noting his demeanour was greater in the 
case of the plaintiff's Pleader than it is with 
‘many Indian witnesses, for the Pleader was 
a professional man with University degrees, 
whese mind could be more certainly read 
by the learned Judge, than if the question 
liad arisen with a mere ryotor a mahajan, 

Their Lordships will accordingly humbly 
advise His Majesty that the judgment of the 
Trial Judge ought to berestored and the 
epeal allowed with costs here and below. 

Appeal dismissed. 

Solictors for the Appellant.—Messrs. T. L. 
Wilson &Co. 

‘Solicitor for the Respondent.—Mr. F. 
pune 


.ALLAHABAD HIGH COURT. 
First Civin APPEAL No. 26 or 1922. 
November 6, 1924. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
BUDH SAGAR AND ANOTHER — 
D5rENDANTS—APPELLANTS 
VETSUS 
BISHUN SAHAI— PLAINTIFF AND 
. Musammat CHATAR PALI--DEFENDANT 
— RESPONDENTS. 

Family settlement—Subsequenily born members, 
whether bound—Agreement to refer future disputes to 
arbitration, effect of—Partition suit, whether main- 
tainable—Specific Relief Act (I of 1877), s. 21, 

JA document, which settles a dispute between all the 
members of g Hindu family in existence, recognises 
an antecedent title and prescribes the manner in which 
the future management of the family property, is to 
be carried'on, must be regarded as conclusive on the 
rights of the parties and Operates ag a family arrange- 
ment or final settlement of the matter in controversy 
which is as binding upon the then members of the 
family as on those who are born subsequently. [p. 556, 
col. 1.) 

An agreement to refer future disputes to arbitration 
does not preclude a party to the agreement from ` 
> brin ing a suit to enforce his rights as a co-sharer in 

mily property. Íp. 556, cole, 1 & 2.] 
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First appeal from a abies of the Addi- 
tional Subordinate Judge, Basti, dated the 
29th August 1921. 

Dr. S. N. Sen, for the Appellants. 

Dr. K.N. Katju, for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit for partition. of a half share of 
certain family property which was brought 
by the plaintiff-respondent against ‘the 
defendants who are his nephews. ` The 
family consisted of three brothers Nageshar, 
Jageshar and Rameshar. Rameshar died 
leaving a widow Musammat Muna. 
15th May 1918 an agreement was executed 
by Bishun Sahai, son of Nageshar, and 


Raghubar Dayal, son of J ageshar, agreeing’ ` 


to pay a maintenance of Rs. 200 per year 
to Musammat Muna for her life. Sub- 
sequently a suit for partition was brought 
by Bishun Sahai against Raghubar Dayal 
and his son Budh Sagar in respect of his 
half share of the family property, which 
was settled by an agreement of the 13th 
July 1919, the effect of which was that 
Bishun Sahai in the co- 
parcenary property was . recognized and 
that of Raghubar Dayal to act as the 


manager of “the family was acknowledg-- 


ed, Raghubar Dayal died in 1920. The 
present ‘suit was brought by Bishun Sahai 
against his sons for a partition of his half 
share. ‘The main defence urged on behalf 
of Raghubar Dayal was that the plaintiff 
had been born blind and was not entitl- 
ed to a share in the family property and 
that he was precludéd.by the agreement 
of the lth July 191g. {rom bringing a 
suit without referring the matter in con- 
troversy to the arbitration of one Ram Dat. 

The Court below was of opinion that 
the defendants had failed to establish that 
the plaintiff was born blind. It held that 
the agreement of the 13th ‘uly 1919 re- 
cognized the right of the plaintiff as a 
co-parcener in the family property and 
that the agreement to refer any future dis- 
pute to the arbitration of Ram Dat did not 
preclude the plaintiff from instituting the 
suit. 

We have examined the.evidence adduc- 
ed in the case and are satisfied that the 
conclusion at which the learned Subordi- 
nate Judge has arrived is correct, The 
plaintiff went into the witness-box and 
stated that he was affected with blindness 
at the age of about 12 years owing to 
an attack of sinall-pox. Two witnesses 
Rameshar and Ram Faqir were produced 


On the 


` 
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in support offthe statement. Rameshar 
“wasa resident of the same village. -His 


statement was that the plaintiff became ` 


` blind-at the age of 10 or 12 years and 


that the affliction was due to small-pox.- 


Ram Faqir lived in an adjoining village. 
He is the brother of Musammat Muna. His 
statement was that he used to visit. the 
house of the parties and that-the plaintiff 
was not born blind but became blind 
on account of small-pox at the age of 10 
or 12 years. The evidence produced by 
the defendants in support of their allega- 
' tion that the plaintiff was born blind has 
been rightly discredited by the learned 
Subordinate’ ‘Judge. One witness pro- 
fesses to have gone tothe house in which 
the plaintiff was born on the date of his 
birth and found the child born blind. 
Another professes to have seen the child 
10 or 12 days later; while a third witness 
professes to have seen the child some 
time later in that state. None of these 
witnesses seem to-be connected by relation- 
ship with the family of the parties and 
“there does 
they should have gone on the occasions 
to which they refer and sought the 
opportunity of seeing the child. There is 
another witness named Ram Dat who is 
mentioned in the agreement of 
July 1919 as a respectable person. His 
evidence. is to the effect that he- heard 
from ‘his own mother and from the father 
of the ‘plaintiff that the plaintiff had heen 
born blind. But it is difficult to attach 
much value to that statement. The con- 


` duct of Raghubar Dayal at the time the 


agreement of the5th May 1918 was exe- 


cuted is inconsistent with the theory that. 
the plaintiff had been born blind. In 


that agreement it is specifically stated 
that Bishan Sahai and Raghubar Dayal 
were the heirs of the estate of Rameshar, 
the husband of Musammat Muna: If the 
plaintiff had been born blind, it is hardly 
likely that such a concession. would have 
_ been made by Raghubar Dayal, especially 
as the agreement was executed when the 
family was involved in dispute and Musam- 
mat Muna claimed a share therein. 
` The learned Counsel for the defendants- 
appellants has referred to the evidence of 
the plaintiff; and he has pointed out that 
the plaintiff was unable to give the colour 


of an elephant correctly and that he was. 


also unable to -give the colour of the sky. 
But on many other matters about which 


è 
a 
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, 568 
questions -wére put to him he made state- 
ments which were quite accurate. It is 
possible that the plaintiff may not have 
been able to see an elephant before he 
became blind or may not have retained 
his re-collection of its colour, if he had 
seen one; and the mere fact that he has 
failed.to give an accurate description in 
regard to one or two matters, would not, 
in our opinion, justify us in holding that 
he had been congenitally blind when he 
has described so many other things cor- 
rectly. The.onus lay on the defendants- 
appellants to give strict proof that the 
plaintiff suffered from a congenital dis- 
ability which excluded him from inheritance 
and that onus has not been discharged. 

: There is another matter which is still 
more conclusive on the point of the plaint- 
iff's title. In 1919 when the plaintiff sued 
for a partition of his share the defence 
raised by Raghubar Dayal on behalf of 
himself and Budh Sagar, according to the 
learned Subordinate Judge, was that the 
plaintiff had been born congenitally blind, 
Raghubar Dayal did not, however, pro- 
ceed with the trial of that issue. He 
preferred to enter into an agreement with 
the. plaintiff by which he, recognized his 
right as a co-parcener in consideration 
of the then plaintif withdrawing his 
claim for ,partition and acknowledging 


.him as the then head of the family, and 


further agreed that if in future’ any male 
issue was born to the plaintiff then that 
very issue would be the heir of his pro- 
perty, and that if no male issue was born 
to him the surviving male member of his 
family shall be “his heir” according to 
the Hindu Law. There wasa further agree- 
ment that if Raghubar Dayal showed any 
kind of dishonesty or unfair dealing as 
manager, the plaintiff would, in the first 

instance, refer the matter to the arbitra- ` 
tion of Ramdat Kurmi and get it settled, 
or else seek his remedy in a competent 
Court for the partition of his share, That 
agreement ‘clearly acknowledges the title of 
the plaintiff as aco-parcener in the family 
property. The right of the plaintiff was 
till then disputed; and that was the con- 
sideration of the agreement, which operates 
as a family arrangement binding as much 
6n the parties thereto as on their sons and 
descendants. In accordance with the agree- 
ment an application was filed in the Court 


_in which the suit for partition was pend- 


ing on the 28th July 1915, whereby the 
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suit was withdrawn; and the agreement 
above referred to was specifically mention- 
ed therein as settling the matters in dis- 
pute between the parties at the time. l 
The learned Counsel for the defendants- 
appellants has called our attention to the 
decision in Lala Muddun Gopal Lal v. 
Khikhinda Koer (1), where-their Lordships, 
dealing with a case in which a person had 


` been deaf and dumb from his birth and 


was allowed a share observed that it was 
quite natural for the other members of the 
family to have dealt with him with kind- 
ness and affection and even to have treated 
him as a member of the family entitled to 
equal rights. It may be that there might 


- be circumstances in which -an afflicted 


‘the disadvantage of the doer of 


brother might be treated with such con- 
sideration inorder to promote the peace 
and welfare of the family and to consider 
acts done out of kindness and affection to 
| | them may 
lead to considerable injustice. But that 
was a case in which the finding arrived 
at was that the person concerned was 
born deaf and dumb and was incapable 
of inheriting or succeeding to any pro- 
perty under the Hindu Law; and the sub- 


sequent conduct of the other members of 


the family was sought to be used as evidence 
of the creation of new title by gift. No 
such consideration arises in this case. 
The agreement of the 13th July 1919 does 
not creates any new title, It merely settled 
a dispute which was then pending, re- 
cognized an antecedent title, and prescrib- 
ed the nhanner in which the future manage- 
ment of the family property was to be 
carried on, That agreementis, inouropinion 
conclusive on the rights of the parties: and 
inasmuch as all the members of thé family 
as ‘it then existed, were parties to the 
litigations for the settlement of which that 
agreement was executed, we must regard 
it as a family arrangement, or final settle- 
ment of ‘the matter in controversy, as 
binding on the then members of the family 
s on the defendants who were subsequently 

orn. A 

As regards the objection that the aeree- 
ment of the 13th July 1919 A ak 
plaintiff from bringing a suit for parti- 
tion without resorting to arbitration we 
have only to foint out that an agreement 
to refer future disputes has no such force 
and s. 2l ofthe Specific Relief Act (I of 


(1) 18 C. 341; 18 I. A. 9; 15 Ind Jur, 93: 5 Sar 
J, 816; 9 Ind. Dec. (es) B38 P a >93; 2 San: P. wa 
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1877) does not affect the pfovisions of the: 
C. P. C., and the plaintiff is not precluded 


‘in consequence from instituting. the suit. 


On the ovher hand the agreement gave 
him the right to sue for partition and 
that right remains unaffected by the 
failure uf the plaintiff to have recourse to 
the arbitration of Ram Dat. This appeal 
must, therefore, fail and is hereby dismissed 
with costs including fees in this Court on 
the higher scale, 


Z. K. Appeal dismissed. 


ee 


PRIVY COUNCIL. 
APPEAL FROM THE LAHORE HIGH COURT, 
December, 5, 1924. 


' Present:—Lord Dunedin, Lord Buckmaster 


and Lord Sumner, 
NARSINGH DAS—AppELLANT 
VETSUS 
SECRETARY or STATE ror INDIA 

, IN COUNCIL—RESPONDENT, 

Land Acquisition Act Q of 1894), ss. 23, 26 (2)—Land 
acquisition case—-Appeal to Privy Council, whether 
lies—-Market value, determination of, principles govern- 
ing—Privy Council, interference by. 

The principle upon which valuation of property 
compulsorily acquired should be measured is to 
calculate the value to the seller of the property in 
its actual condition at the time of expropriation 
with all its existing advantages and with all its 
possibilitiss, excluding any adyantage duz to the 
carryiag' out of the scheme for the’ purpose of which 
the property is compulsorily acquired. |p. 557, col. 2.] 

Fraser v. City of Fraserville, (1917) A. O. 187 atp. 
194; 66 L. J. P. ©. 91; 116 L. T. 268; 33 T. L. R. 179, 
referred to. i 

Where the questicn of compensation for property 
compulsorily acquired is referred to the District 
Judge and there is an appeal to the High Court 
from the decision of the District Judge, the judg- 
ment of the, High Court is open to appeal to the 
Privy Council in the same, manner as if it werea 
judgment in an ordinary suit, by virtue of sub-s, (2) 
of s. 26 of the Land Acquisition Act. [p. 557, col, 2.| 

The Privy Council will not interfere with 
judgments of the Courts in India as to matters 
involving valuation of property and similar ques- 
tions where ‘knowledge of the circumstances and 
of the District may have an important bearing on 
the conclusion reached and unless there is something 
to show, not merely that, on the balance of evi- , 
dence, it would be possible to reach a different 
conclusion, but that the judgment cannot be sup- 
ported as it stands, either by reason of wrong appli- 
cation of principles or because some important points 
of the evidence have been overlooked or misapplied. 
[ibid ] A : 
Appeal from the judgment of the Lahore 
High Court (Sir Shadi Lal, Kr., Chief Jus- 
tice and Mr. Justice Harrison), dated the | 
27th April 1922, in F. C. A. No. 1679 of 1919, 
reported as 70 Ind Cas. 573, . 


¿pur YL. T. 205; 40 0.21; 


- [86t G..1925} °° 

Mr. L. De Gruyther, K.C. (with him Mr. A. 
Majid, for the Appellant. 

Mr. A. M. Dunne K. C. (with him Mr, W.. 

Wallach), for the Respondent. 

TT. JUDGMENT. f 
Lord Buckmaster.—The. appellant 

-is the owner of a plot of land having a 
` frontage on the west: side of Montgomery 
Road, Lahore. The. Governmént of the 
: Punjab, requiring this land for the pur- 
_ pose of a Police--Post, duly notified the 
‘appellant on 7th July, 1917, that the land 
‘was so required and directed the Collector 
of the District to take steps for its acquisi- 
‘tion. The price not being agreed, a refer- 
ence was taken to determine the value and 
an, award was consequently made allowing 
the appellant at the rate of Rs. 2,000 per 

~ kamal for the land. -The appellant refused. 
‘ to accept this ‘award and the case was ac- 
eordingly referred to the District Judge of 

Lahore who delivered. judgment on the 15th 

April, 1919, affirming the award, 

An appeal was thereupon laid to the- 
a Court of Lahore, who varied the 
judgment of the District Judge in favour 
“of the appellant and increased the: allow- 
-ance to about Rs. 3,000 per kanal. From 

this judgment -the appellant bas once more 
‘appealed to His Majesty in Council. The 
“first comment ‘to be made upon the appeal 
-is this; that before 1921 such an appeal 
- would: have been incompetent, as was. de- 
:cided in Rangoon Botatoung Company, 
- Limited v. Collector, Rangoon (1), but the 
“Land -Acquisition Act, 1894, was amended 

‘in 1921 in the following way: 
-. “Bection 2—Section 26 of the Land Ac- 
~- quisition Act, 1894 (hereinafter referred to 
‘~as the said Act), shall be re-numbered 26 
. (1), and .to the said- section the following 
~- sub-section shall-be added, namely:— ; 
“ (2) Every such award shall be deemed 
-to be a decree and the statement of the 
. grounds of every such award a judgment 

within the meaning of s. 2, cl. (2), and s. 2, 

cl. (9), respectively of the O. P.. C., 1908” 
and it is under this scetion that the pre- 
-sent appeal is mainttin:d: The matter, 

therefore, must be considered and deter- 
mined in the same manner-as if it werea 
‘judgment from a decrec in an ordinary 
“suit, but it has been repeatedly laid down 

by ‘the: Board that in such cases they will 


(1) 18 Ind. Cas. 183; 397. A. 197; 130, W. N: 961; 

“112 M. L. T. 195; (1912) M. W. N. 731: 16 0. L. J. 245: 

> 23 M. L. 3.276: 1£Bom. L. R. 833; 10 A. L. J, 271; 5 
6 L. BR. 150. (P. O) 
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not interfere with judgments of the Courts 
in India as to matters involving valuation 
of property and similar questions where 


knowledge of the circumstances and of the 
district may have an important bearing 


on the conclusion reached, unless there is 


something to show, not merely that, on the 
balance of evidence, it would be possible 
to reach a different conclusion, but that 
the judgment cannot be supported as it 


‘stands, either by reason of a wrong appli- 


cation of principle, or because some im- 


‘portant point in the evidence has been 


overlooked or misapplied. 

Now, the principle upon which valuation 
of property compulsorily acquired should 
be ‘measured has been repeatedly laid 
down before by this Board and by the 
House of Lords. To use the words to be 
found in. Fraser v. City of Fraserville (2), 
“It is the value to the seller of the pro- 
perty,in-its actual condition at the time 
of expropriation with all its existing ad- 
vantages and with all its possibilities, ex- 
cluding any. advantage due to the carry- 
ing out of the scheme for the purpose 
for which the property is compulsorily ac- 
quired.” 

Their Lordships are unable to find that 
this principle has been departed from by 
the High Court in the judgment that they 


. have formed. The learned Judges appear 


to have examined the cases of the sales of 
property in“ the District and rejected those _ 
which, from their different locality and 

the , different possibilities of value due to 


- their position, were, in their judgment, in- 


applicable, and to have déalt with this 


-case by considering the value of the land 


immediately adjacent at the rear and ex- 
cluded from the road as determined by 


actual sale then to have ussumed that the 


land in dispute was added with the ad- 
vantages of the frontage and thus to have 
fixed a value for the whole and then taken 


‘ the fractional value of this sum represented 
-by the ratio of the area of the land in 
question, to the entire bleek and given to 


it the whole added value due to the front- 
age. Their Lordships see nothing wrong 


-in the Court being thus guided to their 


conclusion, and the question as to the 


‘amount which they thought right to add for 


the advantageous position that the present 
property occupied, their Lordships are not 


prepared to examine. 


(2) (1917) A. 0.187 at p.-194; 86 L.J. P.O. 91; 116 


_ L.T, 258; 33 T, L. R. 149. 
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For these reasons ‘they think that this 
_appeal should be dismissed with costs, 
“and they will humbly advise His Majesty 
. accordingly. 
A dnai matter. of the judgment was the 


omission ofthe right to interest to which ` 
the appellant is entitled at the rate of 6 


“per cent., as from the 7th J uly, 1917, when | 


the land was acquired. 
ZK ʻ 
Solicitors for 
Ranken, Ford and Chester. 
Solicitor for the Respondent. —Solicitor, . 
India Office. l 
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CALCUTTA HIGH COURT. 
Orvis Rous. No. 467 or 1924. 
July 21, 1924. 

Present: —Mr. Justice Chotzner. 
‘Tue EAST INDIAN RAILWAY 
SEAN, LIMITED—DEFENDANTS— 

PETITIONERS ~ 
versus 
RAM CHABILA PROSAD—PLAINTIFE 
— OPPOSITE, PARTY, ` 


Railways Act (IX of 1890), s. 72—Suit for damages - 
for non-delivery—Risk Note Form “B"—Negligence— ~ 


Burden of proof—Risk Note’ mentioned in Railway - 


receipt—Plea, that Risk Note was not executed, whe- 
: ther entertainadle. 

In a.suit to recover damages: for non-delivery of 
goods consigned toa Railway Company for carriage 
< under Risk Note Form “B” the onus is upon the - 


plaintiff to prove negligence on the part .of the 


Railway Company. [p 559, col. 1. 

Smith, Ltd. v. Great Western Railway -Company, 
(1922) . 1A. O. 178 at p. 183; 91 L. J. K. B. 423; 27 
Oom. Cas, 247;.38 T. L. R. 359, relied on. 

Where a plaintiff sues a Railway Company to recover 
damages for non-delivery of goods, basing his claim 
upon a Railway receipt which specifically mentions 
the existence of a Risk Note, he is not entitled to 
allege that.the Risk Note was not executed or was 
executed without authority. [ibid.] 

Rule against an order of the. Court of the 
Sub-Judge, Assansol, exercising the powers 

-of a Court.of Small Causes, in 8. C. C. Suit 
- No, 217 of 4923. - í 

Dr. Dwarka Nath Mitra and Babu 

ae Pada Choudhury, for the Petition- 


Mr. D.N. Sön and Babu Srish Chandra 
Sen Gupta, for the Opposite Party. 

JUDGMENT.—The suit out of which 
ae Rule has arisen is one instituted by the 
Plaintiff-opposite : party for the sum of 
g. 279 for damages for non-delivery, of ` 


BiR CO., LTD,-, RAM OHABILA PROSAD 


‘the Appellant. —Messrs, : 
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goods, namely, a bale. of gloth which had 
been booked from Howralf to Kulti. The 
„Consignor was a'Firm of the name of Kanti 
Lal-Mohan Lal in whose:;name the receipt 
was given and it was endorsed i in favour of 
the plaintiff, ; 

The plaintiff's case was that abe defend- : 
ant Company were . negligent in looking 
after the property with the result that the 
goods were stolen and consequently never 


: delivered to him. . He further alleged that — 


he had executed no Risk Note in the Form 
“B” and even ifany.such form was executed 
“it was done without proper authority. 

In their written statement the Company 
admitted the. loss but pleaded that it was. 
uot due to-any misconduct. or neglect on 
the part of their servant and further that ` 


in view of the fact that the bale was book- || 


-ed under Risk Note “B” they were absolved, 
from any liability. 
The learned Subordinate Judge deserved 


“that the Risk Noteinthe Form “B” purported 


to have been signed by one Nanda Lal who . 
was stated by the Company to have a letter 
of authority to act on behalf of the Firm 
Kanti Lal-Mohan Lal the consignor. 
letter, however, was not produced by the 
Company. The learned Judge, -therefore, 
concluded that.Nanda Lal had no authority 
to execute the Risk Note. From that it 
followed that the goods were not: covered 
by. any Risk Note and as the whole consign- 
“ment was lost he came. to the conclusion 
that the Company was liable: . He accord- 
-ingly made a decree in favour of the plaint- 
iff in full. 

The learned Vakil on behalt of the Com- ` 
pany contends that the burden of proving 
‘negligence on the. part. of. the Railway 
servant is upon the plaintiff; that all that 
the Company has got to show is that ordi- 
nary care was taken during the traasit of 
the goods and that that “has been . done, 
Secondly, he urges that the case is covered 
by the . Risk Note in the Form “B” and, 
therefore, the provisions of s. 72 of the 
Railways Act which impose the duty ofa 


bailee. upon the Company have no appli- © 


cation to the present case. 

The learned Counsel who has appeared 
on behalf of the opposite party contends 
fully that no Risk Note in. the Form “B” 
. was executed by ‘his client, that-if it is 
found that Nanda Lal did execute the Risk 
Note it has not been shown by the Company 
_thathe had any authority so to do. He. 
further contends that if the goods are not | 


That. > 
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covered by the a | Note, the Company are 
in the position of d _bailee as laid down in 
s. 72 and the onus is, therefore, upon them 
to prove that they have taken reasonable 
care in safeguarding the property. He 
urges that that onus has not been discharg- 
ed and, therefore, the decree should not be 
disturbed. . ; 

Now it is plain that the opposite party, 
the plaintiff, sued upon his Railway receipt. 
In that Railway receipt the Risk Note is 
specifically mentioned and it is also clear 
that the goods were by réason of the exist- 
ence of that Risk Note carried at a much 
reduced rate. The Company, therefore, did 
not occupy the position of a bailee as laid 
- down ins. 72 of the Act and the onus is 

upon the plaintiff to show negligence on the 
_ part of the Company. No doubt it is very 

difficult for him to.,.do so; and as was point- 
ed out by Lord Buckmaster inthe case of 

Smith, Ld, v. Great Western Railway Com- 

pany (1): “It is often impossible for a 

trader to know what it is that has caused 

the loss of his goods’ between the time 
when he delivered them into the hands of the 

Railway Company’s sefvants and the time 

when they ought tq have been delivered at 

the other end of the journey”. The onus, 
however, still remains upon the plaintiff 
and hereitis apparent that he has failed 
to discharge it. .It .is of no avail to say that 
no Risk Note was executed or if it was exe- 
cuted, it was done without authority, because 
the plaintiff's case is;founded upon that 

Railway receipt which definitely refers to the 

Risk Note and it was in pursuance of ‘that 

contract that the goods were received, book- 

ed and despatched, The Railway receipt is 
the basis upon which the plaintiff's claim 
is founded. Were it not so, to use Lord 

Buckmaster’s words again (at page 188) “he 
would be suing outside the only contract 

upon which’ he would ‘have been entitled to 

recover.” : 

The result, therefore, is that the Company 
are entitled to succeed. ‘The Rule is accord- 
ingly made absolute and the suit dismiss- 
ed with costs. I assess the hearing of this 
Rule at oné gold mohur. 

Rule made absolute: 
ZK, Suit dismissed. 


(1) (1922) 1 A. U. 178 atp. 183; 91L. J. K.B. 423; 
27 Gom. Cas. 247; 38 T, L. R. 359. 
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‘PATNA HIGH COURT. 
- APPEAL FROM APPELLATE DEGREE No, 1201 ` 
‘ oF 1921. 
. duly 18, 1924. 
Present :—Mr. Justice Kulwant Sahay. 
.. Musammat BIBI SALEHA AND ANOTHER— 
` PLAINTIFFs—APPELLANTS 
VETSUS j 
HULAS MAHTON AND OTHERS—DEFENDANTS, 
i — RESPONDENTS. 
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Bengal Tenancy Act (VIII of 1885), s. 148A—-Suit 
for rent--Co-sharer landlord impleaded as defendant 
—Plaintiff's share of rent—Tenant defendant, whe- 
ther can question plaintiff's title. 

In a suit framed according to the provisions of 
s. 148A of the Bengal Tenancy Act, where the tenant- 
defendants do not alleg» that any co-sharer landlord 
has been left out from the suit, or that they have paid 
rent to the co-sharer in excess of the share alleged by 
the plaintiffs to be ‘held by such co-sharer, it is not 
opan to the tetiant-defendants to question the share 
ee to the plaintiffs landlords. [p. 561, 
col. 2. . 

In an ordinary suit for rent not framed according 
to the provisions of s. 148A of the Bengal Tenancy Act 
where some of the” .co-sharer landlords bring a suit 
for their share of the rent and the other co-sharer 
landlords are not impleaded ds parties to the suit, it 
would be open tothe tenant-defendants to call upon 
the plaintiff to prove that he is entitled to realize the 
share of the .rent.as claimed by him. But, where 
the plaintifs have made their co-sharer a defendant 
in the suit and have alleged thatthe entire sixteen 
annas of the rentiis payable to them and the co- 
sharer defendant, and the tenant-defendants do not 
allege to have paid any rent to the co-sharer defend- 
ant in excess of thé share alleged to belong to him, it 
is not opan tothe tenant-defendants to question the 
share of the plaintiffs. [ibid.] 

abdul Gafur v Ali Miah, 82 Ind. Cas. 369; 28 0. W, 
N. 805; (1925)-A. I. R. (C.) 26,-distinguished. 

Appeal from a decision of the District 
Judge, Gaya, dated the 10th February 
1921, modifiying that of the Munsif, Gaya, 
dated the 22nd April 1920. 


Messrs. Sultan Ahmed and Sultanuddin 

Hussain, for the Appellants. ae 
Messrs. Katlaspatt and Shiveswar Dayal, 

for the Respondents. ‘ 


JUDGMENT.—This is a second 
appeal on behalf of the plaintiffs in a 
rent suit. The plaintiffs. claimed 7 
annas 11 pies3 krants share in a jagir 
lakheraj land situated in the town of Gaya 
by virtue of a purchase under “a deed of 
sale dated the 5th September 1919 from the 
pro forma defendants second party. They 
alléged that the remaining 8-annas and 


‘odd share formed the lakheraj jagir inter- 


est of the pro forma defendant first party. 
The principal defendants were alleged to 
be the cultivators in respect of 62 acres of 
jand within the jagir inteyest at a jame, 


bal Bee x s 


$80 3 ee h 
of -Rs, 41-8-0, Thes suit was 3 framed: accord- ` 
ing to the provisions of s. 148-A of the 
Bengal Tenancy Act and the plaintiffs 
-claimed the rent which they alleged'to be 
due on account of their, ‘share as the en- 
‘tire rent due for the holding. The suit 


was for arrears of rent for the years 1323 


to 1326 Faslis |The pro forma defendants 
second party who are the! vendors of the 
` plaintiffs, filed a written statement admit- 
ting the sale and the ‘title of the plaintiffs 


- to claim the arrears of rent and they fur- 


ther stated that the arrears in-dispute had 
not been paid to them and were still due. 
The principal defendants who are the 
tenants of the land filed a written state- 
ment in which they’ stated inter alia- that 
‘there was no relationship of landlord and 
tenant between the ‘plaintiffs and the pro 
‘forma defendant first party and themselves. 
They alleged that one Shaikh Jan Muham- 
mad, .who is called Khan Muhammad in the 
‘judgments’ of the Courts below, was the 
. tenant of the land in disputeand that these 
‘defendants were his under-tenants and that 
they had regularly paid rent to Khan 
‘Muhammad and that they had ‘paid up the 
-rents for the years in suit. They further 
‘raised the plea that they did-not admit the 


-purchase made by the plaintiffs or their al-. 


leged share and they stated that they did not 
‘admit that the vendors of the plaintiffs 
were in possession of the extent.of share 
in the rent claimed land which is alleged 
- to have been sold tothe plaintiffs; they 
-further stated that the plaintiffs’ names had 
mot been recorded in the Municipality or in 
‘the Land Registration Department of Gaya 
Oollectorate, nor were they in possession 
‘of the: rent claimed lands, and tliat, there- 
fore, the plaintiffs could not maintain the 
“suit for rent. 
The learned Munsif before whom the case 
;came on for trial held that the. defendants’ 


„allegation that Khan Muhammad was the. 


‘tenant of theland in dispute and that the 
„principal defendants were his under-tenants 
had not been made out. He held that it 
had beem satisfactorily proved -that there 
„was -a relationship of landlord and tenant 
<fendants and that the suit was maintain- 
“able. He, however, was of opinion that 
“the plaintiffs had not proved, that they had 
ascertained what rent was due to the co- 
_sharer landlord from the tenant defendants, 
“that under.s, 148 A of the Bengal ‘Tenancy 
““ Act they were bound to prove that they 
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between the plaintiffs and the tenant-de- - 


- 4 


had made that enquiry from their éo-sharer 
but as the tenant-deferklants had -stated 


-that they had not paid -rent either to the 


plaintiffs orto their co-sharer for the-years 


(86 1. ©: 1985) 


-in suit and- the plaintiffs had paid full ~ 


Court-fee for the sixteen annas rent claimed, . 


therefore, the plaintiffs were entitled to get : 
„a joint decree with the pro forma defend- - 


ant first party for the sixteen annas of the ~ 


_rentclaimed. He held that the decree that . 
he was going to pass would not bea dec- 


ree under sS. PIBA of the Bengal Tenancy 
Act. ‘He accordingly made a decree in 


favour of the plaintiffs and pro forma de- - 


fendant first party for the entire rent of 
the holding for the years in suit. ` 


Against this decree the ‘tenant-defend- 
ants went in appeal before the. District 


Judge and the learned District 


gards the, relat ionship 


Judge - 
upheld the finding of the Trial Court as re- 
of landlord and . 


4 


tenant between tlie plaintiffs and the tenant- - 


defendants; he held that it had not been 
proved that Khan Muhammad was the ten- 
ant of the-land in dispute and.that the 


tenant-defendants were his under tenants; `. 


and he accordingly held that the principal 
defendants were raiyats holding under the 
jagirdars. 


He then proceeded to investi- | 


gate ‘the title of the plaintiffs as jagirdars ` 


and he found that the plaintiffs had failed 


to prove that they had 7 annas 11 pies . 


13 krants share in the jagir interest. He 
found .that the plaintiffs had only ll. pies 
195- karants share in the jagir. . He. then 


proceeded to determine for what amount a 


decree should be passed. - The Munsif. had 


‘ordered that the tenant-defendants do pay, 


tothe plaintiffs and the pro forma defend- 


-ant first party the full amount of the re- 


corded rent-but heobserved that the plaint 


> itself stated that the plaintiffs had brought 


the suit believing that their share is the 
whole of the arrear due and that ‘prayer 
No. 3 of the plaint was a prayer that decree 
may: be passed for 


was of opinion that a decree for more than 


this ‘share ‘should not be passed. He ac-, 


cordingly modified the decree of the Mun- 
sif and made a decree in favour of the 


plaintiffs for 11 pies 193 krants share of 


the rent and he directed that the decree 


will be a rent decree-under s. 148A of © 


the Bengal’ Tenancy Act. 


the plaintiffs’ share ;- 
“and, in the, circumstances the learned Judge 


Against this decree the plaintiffs come in 


second, appeal to this Court and the tenant- 
defendants have filed cross-vbjections, 


(861. ©. 1925} 

On. behalf of, the appellants it lias been 
contended that bhving regarl to the -cir- 
‘cumstances ofthe dase it was not open to 
_ the tenant-defendants to dispute thé share of 
the plaintiffs as alleged by them in the 
. .plaint, Secondly, it “has been contended 
` that assuming that it was open to the 
tenant-defendants to raise this question, 
the learned District Judge has not con- 
sidered the entire evidence i in the case ; and 
that on a proper considération of the evi- 


dence he ought to have come to the con- ' 


clusion ‘that the share claimed by the plaint- 


ids was the share to which they were’ 


entitled. 


The- points taken on behalf of the tenant--’ 


defendants in cross-objection are that the 


findings of the learned District Judge, as- 


regards the relationship of landlord and 
tenant between the jagirdar and themselves 
was erroneous; and that the plaintiff-appel- 
lants or their vendors - not having been 
recorded in the Batwara or Register D they 
were not entitled to maintain the pre- 
sent suit, 

As regards the first contention raised 
on behalf of appellants, I am of opinion 
that it ought to prevail. As I have already 
stated, the suit was one as provided by 
s. 148-A of the Bengal Tenancy Act. In 
this suit the co-sharer landlord of the plaint- 
` iffs was impleaded as a defendant and it 
was stated that the plaintiffs’ share as land- 
lords was 7 annas IL pies 13 krants and 
that the remaining 8 annas and odd was own- 
ed by the pro forma defendant first party. 
The pro forma defendant first party did not 
appear in the suit and -raise any objection 
as regards the share of the plaintiffs.. The 
tenant-defendants in their written statement 
no doubt alleged that they did not admit 


the purchase made by the plaintiffs or their ' 


alleged share or the share of their vendors; 
but during the trial in the Munsif's Court 
this.point does not appear to have been 
pressed. The only question as regards title 
that appears to have been raised before 
the Munsif was as to whether Khan Muham- 
mad was or was not the tenant of the land 
in suit, and whether the tenant-defendants 
were or were not his’ under-tenants, The 
share of the plaintiff in the jagir interest 
as claimed by them does not appear to 
have been disputed before the Munsif. 
Before the learned Judge the plaintiffs’ 
title as jagirdars appears to have been 
questioned and the learned District Judge 
seems to be ofopinicn that the ` plaintifs 
88 : 
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have- established their title as jagirdars; 
but he held that they had failed to prove 
that their share in the jugir was as claim- 
ed by them and that they had oaly suceed- 
éd in proving their share to the extent of 
11 pies 192 Rrants. In a suit framed ac- 


‘cording to the provisions of s. 148A of 


the Bengal Tenancy Act, where the tenant- 
defendants do not allege that any co sharer . 
landlord has been’ leftout from the suit, 
or that they had paid rant tothe co- -sharer 
in excess of the share alleged by the 
plaintiffs to be held by such co-sharer, I 
think it isnot opan to the-tenant-defend- 
ants to question the share of the rent 
payable to the plaintiffs landlords. The 
plaintiffs assert that they have a 
specific share in the presence of all their 
co-sharer landlords, ` These co-sharer land- 
lords do not choose to question the share 
claimed by the plaintiffs. The tenants do 
notallege that they paid any rent to the 
co-sharer landlords in excess of the share 
alleged to be held by such co-sharer lanl- 
lords. Under such circumstances I think 
it is no concern of the tenant-defendant 
to dispute the share alleged to be held by 
the plaintiffs landlords ifhe is not made 
to pay more than the rent puyahble for the 
holding. No doubt in an ordinary suit for 
rent not framed according to the provi- 
sions of s. 148 A of the Bengal Tenancy Act 
where some of the co-sharer landlords bring 
a suit for their share of the rent and the 
other co-sharer landlords are not impleaded 
as parties to the suit, it would be open to 
the tenant-defendants to call upon the 
plaintiffto prove that he is entitledto realize 
the share of the rent asclaimed by him. 
But, I am of opinion that under the 
circumstances of the present case, where 
the plaintiffs have made their co-sharer a 
defendent in the suit and have alleged 
that the entire sixteen annas of the rent 
is payable to them and the co-sharer defend- 
ant, . and the tenant-defendants do not 
allege to have paid any rent to the co-sharer 
defendant in excess of the share alleged 
to belong to him, it was not open to the . 
tenant-defendants to questioy the share of 
the plaintiffs. Reliance has been placed on 
behalf of the tenant-respondent upon the 
ease of Abdul Gafur v. Ali Miah (1) but that 
case hase no application to the facts of the 
present case. That was a suit in which the 
plaintiff did not originally bring his co- 
(1) 82 Ind Cas, 369; 28 O. W. N. 805;.(1925) A. I R, 
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sharer on the record and claimed a certain 
amount of rent from the tenant as due to 


him. The tenant filed a written statement . 


urging, amongst other pleas, that the 
plaintiff alone was not competent. to main- 
tain the suit as he was a fractional landlord. 
The plaintiff thereupon applied to add his 
co-sharer as a defendant, and this was done, 
and the added co-sharer raised the question 
that the share claimed by the plaintiff was 
more than he was entitled to, and the 
Courts below: proceeded to adjudicate the 
question as-regards the title between the 
plaintiff and his co-sharer. Their Lord- 
ships observed that the effect of the 
addition of the co-sharer was to transform a 
simple rent suitinto a complex title suit, 
and that this course had been condemned 
by the High Courts. Their Lordships, 
however, proceeded to observe as follows:— 
“To guard against possible misappre- 
hension, we must state at the outset that 
it cannot be affirmed as a broad proposi- 
tion of law that a question of title may 
not be incidentally investigated in suit 
for arrears of rent. Where the tenant- 
defendant disputes the extent of the title 
of the plaintiff to the arrears demanded, it 
is incumbent on the Court to determine 
the point before the claim is. allowed or 
disallowed.” It is upon these observations 
that the learned Vakil for the respondent 
lays stress; but it is clear thatthese obser- 
vations were made as broad propositions of 
law, and I agree that in an appropriate 
case it is open to the tenant to question the 
title of the plaintiffin a suit for rent. But 
it is not a general proposition applicable to 
every case, and, in the present case, I am 
of opinion, that when the co-sharer landlord 
does not dispute the title of the plaintiff, 
when thetenant-defendant does not allege 
that he has paid rent in excess of the share 
allotted by the plaintiff to his co-sharer 
landlord, and whereit is no body's case 
that there is any other co-sharer landlord 


who has not been brought on the record, 


it isnot open to the tenant-defendant to 
question the share of the rentclaimed by 
the plaintiff. 

In this view*of the case it is not necessary 
to consider the second point taken by the 
learned Counsel for the appellants. But I 
may observe that the decision of the learned 
District Judge on this point does not 
appear to be satisfactory. The learned 
Counsel for the appellants has placed before 
me portions of the documentary evidence 
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which have not been considered at all 
by the learned Judge, and also the 
documents which have bedn referred to by 
the learned Judge and they do certainly 
go to show that the plaintiffs have more 
than 11 pies 19 4 krante share as held 
by the learned Judge. However, having 
regard to the fact that in my opinion the 
appellants are entitled to succeed’ on the 
first point, it is not necessary to discuss 
the second point in detail. Ifthe appellant 


-had failed on the first point then it would 


have been necessary to make a remand to 
the lower Court for re-hearing of the appeal 
upon the entire evidence in the case. 

As regards the cross-objections of the 
respondents, the first pointtaken by them 
raises a question of fact which has been 
determined by both the Courts below upon 
a consideration of the evidence, and it is 
not open to the respondents to raise this 
question in second appeal. 

As regards the second point, I find that 
this point was not taken either in the Trial 
Court or before the District Judge. No 
doubt the plea of non-maintainability of 
the suit on account of non-registration of 
the names of the plaintiffs in the Land 
Registration Department of the Collectorate 
was taken in the written-statement; but 
there is no mention of this point in the 
decision of either of the Courts below. 
The land isa lakheraj jagir land within the 
Municipal limits of the town of Gaya, and 
in order to raise the bar under: s. 78 of the 
Land Registration Act (VII of 1876 B. C.) 
it would be necessary to enquire whether 
the jagir interest is such as is required hy 
the Land Registration Act to be registered 
in the Collectorate Register. As was point- 
ed out by the Calcutta High Court in 
Pitamber Singh v. Sukrim (2) some revenue 
free lands in the Districts of Bihar were 
released after proceedings held under. 
Regulation II of 1819; these were called 
Estates or Revenue Free Estates and they 
were entered in the Collectorate in the 
Register of Revenue Free Estates, but all 
revenue free estates were not registered 
and that, therefore, it was not true that 
every proprietor of revenue free estate 
is bound to have his name registered. 
The jagir interest in the present case is a 
revenue free estate of the nature describ- 
ed in that case and as was observed by the 
learned Judges in that case the disquali- 
fication in bringing suits for rent is one 

(2) 35 0. 747, 
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which attaches,only to revenue free estates 
already .enteréd in the General. Register 
ifthe proprietor or manager or mortgagee 
fails to register his name. Here it has 
not been: shown that the jagir interest in 
suit was’ such as had already been entered 
in the General Register of the Collectorate. 


The point raises a question of. fact. and as 


it was notraised in tlie Court below. I 


think it is not open to the tenant-defendant. 


‘to raisé this question in second appeal. - 
The result is that the decree of the 
learned District Judgeis modified and a 
decree will be made in favour of the plaintiffs 
for7 annas 11 pies 13 krants share of the rent. 
The decree will be a rent decrée under s. 148A 
as directed by the learned District Judge. The 
appellants are entitled to the costs of this 
appeal and to proportionate costs according 


-to the amount decreed in both the -Courts: 


below. The order for damages at 25 per 
cent. will stand. The cross-objection is 
disallowed but without costs; : 

K. $, D. Decree modified. 


~ LAHORE HIGH COURT. 

MiSCELLANEOUS First ApPæaL No, 1683 
oF 1924. i 
January 20, 1925. 

Present :—Mr. Justice Martineau. 
Musammat PARBATI—Appricanr— 
APPELLANT. 

versus ° f | 
PREM SUKH— RESPONDENT. 

Probate and Administration Act (V of 1881), ss. 50, 
78—Letters of Administration, grant of-—Order requir- 
ing security, non-compliance with—Grant, whether 
can be revoked. 0 she 

Where an order, requiring a person, to whom Letters 
of Administration have been granted, to give security 
under s. 78 of the Probate and Administration Act, is 
passed independently of the order granting Letters of 
Administration, and the grant is not made subject-to 
furaishing security, the grant cannot be revoked 
owing to the failure of the applicant to, furnish 
security, 

-Failure to give security is not included in the 
definition of “just cause” given in the Explanation to 
s. 50 of the Probate and Administration Act, on proof 
of which a grant can be revoked. . 

Surendra Nath Pramanik v. Amrita Lal Pal 
Chaudhuri, 51 Ind. -Cas, 936; 470. 115; 29 G. L. J. 
496; 23 O. W. N. 763, distinguished. 

Miscellaneous first appeal from an order of 
the District Judge, Ambala, datedthe 17th 
April 1924. 

Lala Parkash Chandra, for the Appellant, 


Mr, Shamair Ghand, for the Respondent. - 
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JUDGMENT.—This is an appeal from 
an order ofthe District Judge of Ambala 
revoking a grant of Letters of Administra- 
tion. The order granting Letters of Admi- 
nistration to the appellant was passed on the 
29th March 1923. She was required by the 
order to furnish security, but no time was 
fixed, and it was not till the 15th March 
1924, that she produced a security bond, 
The District Judge sent the bond to the 
Naib Tahsildar for enquiry in regard to the 
surety but as thesurety did not appear the 
Naib Tehsildar ‘returned the bond. The 
case came up before the District Judge on 
the 17th April 1924. The appellant had sent 
a post card stating that she was ill, but 
her Counsel said he had no instructions re- 
garding her absence, and the Court then 
passed the order under appeal. 

The learned District Judge thinks that the 


order granting Letters of Administration to 


the appellant was conditional on her giving 
security, but this was not the case. The 
order requiring her to give security was 
passed under s. 78 of the Probate and Ad- 
ministration Act and was independent of the 
order for the grant of Letters of Administra- 
tion. Under s. 50 agrant of Letters of 
Administration or of Probate can be revoked 
for just cause, and the Explanation to that 
section states what is meant by the term 
‘just cause.’ Failure to give security is not 
included in the definition. Counsel for 
the respondent relies on the fourth clause 
of the Explanation under which the fact 
of the grant having become useless and 
inoperative through circumstances is a 
just cause for revocation; but as the 
order for the appellant to furnish security 
was independent of the order -for the grant 
of the Letters, I cannot agree that that clause 
applies to the case. I have also been referred 
to Surendra Nath Pramanik v. Amrita Lal 
Pal Chaudhuri (1) in which it was held that - 
a Court of Probate iscompetent to require 
anew bond or additional security where 
the interest ofthe estate requires it, and 


that if an order made in this behalfis not 


carried out the Court may cancel the origi- 
nal grant, That case, however, is distingu- 


. ishable from the present one since the Pro- 


bate had been delivered tothe executors 
and they had taken possession of the estate 
after furnishing security but afterwards it 
was found necessary to require them to 
furnish fresh security as the security origi- 

(1) 5l Ind. Cas, 936; 47 O. 115; 290.1, J. 496; 23 
0. W. N. 78 


r 4 o 


564 


nally given was insufficient. In ihe present 
case on the other hand Letters of Adminis- 
tration have never actually been made over 
to ‘the appellant and L understand that the 
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estate cf the deceased is not in her posses- . 


sion butis iu the possession of the respond- 
ent. ' 
There being nọ just cause, within the 
meaning of s. 50 of the Probate and 
Administration Act, for the revocation of 
. the grant, I accept the appeal and set 
aside the District Judge’s order. The 
‘respondent will pay the appellant's costs in 
this Court. ; 


ZK. Appeal accepted. 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL ORDER No. 142 
oF 1923. 

July 11, 1924. 

Present:—Mr. Justice Ross and 
Mr. Justice Kulwant ‘Sahay. 

SHEO PRASAD SINGH—Decree- 
HOLDER—ÅPPELLANT 
VETSUS 
P. LAL AND OTHERS— JUDGMENT- 
DEBTORS—RËSFON DENTS. 

Civil Procedure Code (Act V of 1908), s. 47, 0. XXI, 
r. 16-—-Decree, assignment of—Title, when rasses—- 
Intention of parties—Assignee, when can execute 

_ decree Judgment-debtor, whether‘ can raise question 
of title. ; 

The question whether the execution and registra- 
ticn of a deed of sale pass title to the traneferee is on 
of intention and has to be decided on the evidence in 
each case, [p.567 col. 1.] 

Therefore, in case of an assignment of a decree if 

it was intended that title should pass on execution 
and registration of the deed even if a portion of the 
consideraticn had not been paid, then no dcubt the 
assignee is entitled to execute the decree; kut on the 
other hand, if the intention of the parties wes that 
the title should pass only after payment of the full 
amount of the consideration money, then the assignee 
is not entitled to execute the decree so long as the 
balance of the consitleration money is not paid. [p. 
566, cols. 1 & 2. a 
_. Inasmuch as the assignee is a representative of the 
decree-holder, it is open to the judgment-debtor to 
raise the objection in execution proceedings that no 
title has passed under the assignment. [p. 567, cols, 1 
& 2.) 

Appeal from an order of the Suhordinate 

“4 
Judge, Gaya, dated the 27th February, 
1924. 


Prasad, Raghunandan Prasa 
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te Sharan 
and. R: C. 


Messrs. Manohar Lal,- Rai 


Bhaduri, for ihe Appellant. f S 
Messrs. Jayaswal, C. C. Das, Kailaspati .. 
and B. C. Sinha, for the Respondents. i 
JUDGMENT. ; 

Kulwant Sahay, d.—This is an 
appeal on behalf of the assignee of a decree 
against the order of the Subordinate Judge 


-of Gaya, dated the 27th February 1923, 


whereby he allowed the objection to the 
execution of the decree made on behalf of 
the original decree-holder and some of the 
judgment-debtors., 


[t appears that the original decree-holder, 


“Mr. P. Lal, held a mortgage of certain pro- 


í 


perties under a mortgage-deed, dated the 
dih December 1903 executed by two persons, 
Janki Singh and Ramrachha Singh. He 
obtained a preliminary mortgage decree on 
the basis of this mortgage on the 8th of 
December 1917 and a final decree for sale on 
the 2nd December 1918. He took out exe- ` 
cution of the decree in Execution Case 
No. 103 of 1919 sometimes in Maich 1919, 
During the pendency of this execution 
case Le assigned his decree to the piesent 
appellant under a deed of sale dated the 
llth of May 1919. This deed was registered 
on the 27th of May 1919 and at the time of 
the execution of the deed Mr. P. Lal made 
over to the transferee an application signed 
by him in order to file the same in the 
execution case for substituting his name 
in the execution proceedings in place of the 
original decree-holder. The petition, how- 
ever, was not filed, and the execution case 
was struck off on the 18th of June 1919. 


- According to Mr. P. Lal, the entire amount 


of the consideration for the sale, namely,’ 
Rs, 23,200-7-7 was not paid at the time of 
the execution or registration; but a sum of 
Rs. 17,000 only was paid to him at the time 
of the registration before the Registrar and 
the balance of Rs. 6,200 and odd has not been 
paid up till now, | He objected that so long 
as the balance of the consideration had not 
been paid the assignee of the decree was ` 
not entitled to execute the decree. He 
further alleged that.the assignee was a 
mere benamidar for two persons Idal Singh 
and Govind Prasad Singh who were judg- 
ment-debtors under the decree and that 
the assignee could not, therefore, execute 
the decree. Similar objections were taken 
bythe judgment-debtor, Musammat Avadh 


` Kuar, 


i ANA 
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‘The learnedy Subordinate Judge has held 
that Rs. 6,200 odd out òf the consideration 
money has not -beén paid ‘by the assignee 
to the original decree-holder and that the 
‘assignee could not, therefore, take out exe- 
‘eution until the balance of the considera- 
‘tion money had been paid. He further held 
that the assignee was a benamidar for Idal 
‘Singh and Govind Prasad Singh. It was, 
‘however, conceded before him that the fact 
of ‘his being a benamidar would not debar 
him from executing the decree; but he held 
that he could’ execute the decree subject 
to the equities which the mortgagor judg- 
ment-debtors had against the real trans- 
ferees, namely, the mortgagee-judgment- 
debtors Idal Singh and Govind Prasad 
‘Singh. It may be ‘stated here that Idal 
Singh and Govind Prasad Singh were im- 
pleaded in the mortgage suit as subsequent 
‘purchasers of some of the mortgaged pro- 
perties, 

‘Against this order the assignee comes in 

' appeal to this Court. 

The contentions raised on behalf of the 
appellant are: (1) That the entire amount 
of the consideration money has been paid 
‘to the original decree-holder and that there 
was nothing’ due to him; (2) that the 
‘assignee was not a benamidar for Idal Singh 
and Govind, Prasad Singh; (3) that his 
right to execute the decree cannot be made 


conditional upon equities which the mort- 


gagor judgment-debtors may have against 
the mortgagee judgment-debtors-for whom 


he*is’said to be the benamidar $ and (4) that - 


‘such -quéstiohs cannot be allowed to ‘be 
raised in the present, execution and the 
remedy of the original decree-holder, if any, 
lay ina separate suit, 

As regards the first contention itis clear 
upon the evidence that the entire amount 
‘of the consideration money was not paid 
and has not’ been paid till now. -The evi- 
‘dence on behalf of the assignee on this 
point ‘consists of the deposition of the 
assignee himself, Babu Sheo Prashad Singh, 
and his karpardaz Gajadhar Singh. Babu 
Sheo Prasad Singh states that the entire 
-amount of Rs. 23,200 odd was taken hy 
him tothe Registration Office in order to 
pay thesameto the transferor in the presence 
of Sub-Régistrar, that out of this sum 
Rs. 17,000 was in currency-notes and the 
balance in silver, that the transferor Mr. 
P. Lal refused to count the money in the 
Registration Office and asked the cash in 
silver to be taken to the Dak Bungalow at 
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. execution case. 
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would receive the same there, that, therefore, 


` Rs. 17,000 was paid to him before the Sub- 
‘Registrar and that the balance was sent to 


him through Gajadhar Singh to the Dak 


‘Bungalow where it was paid to Mr. P. Lal, 


We find on the back of the sale-deed an 
endorsement made by the Registrar tothe 
effect that Rs. 17,000 was paid in Govern- 
ment. currency-notes in his presence, and 
we also find below this endorsement of the 
Sub-Registrar an endorsement made by 
“Mr. P. Lal himself to the effect that he 
received Rs. 17,000 in presence of the Sub- 
Registrar. I fail to understand why if the 


‘entire amount of the consideration money 


was ready the whole of it was not paid 
before the Sub-Registrar. I find it hard to 
believe that Mr. P, Lal would have refused 
to accept the cash in silver before the Sub- 
Registrar, or that Babu Sheo Prashad Singh 
would not have informed the Sub-Re- 
gistrar that the whole of the consideration 
money was ready and have an endorsement 


‘made by him that the entire amount had 


been paid. Babu Sheo Prashad Singh says 
‘that he did not go tothe Dak Bungalow as 
the day was very hot and the balance of 
‘Rs. 6,000 odd was taken to the Dak Bunga- 
low by Gajadhar Singh. Therefore, he does 
not pledge his oath as regards the actual 
payment of the Rs, 6,0000dd to Mr, P. Lal. 
Gajadhar Singh uo doubt swears that he 
took Rs. 6,200 to the Dak Bungalow 
and -made it over to Mr. P. Lal. But 
Mr. P. Lal has given his own evidence 
and swears that this sum was not paid 
to -him;' he swears that he received 
only Rs. 17,000 before the Sub-Registrar 
‘and that the balance was not ready and 
that Sheo Prashad Singh told him that he 
had, not got that sum with him then and 
that he would pay it shortly after and that 
he had promised that unless he paid the 
amount he would not file in Court the 
application which Mr. P. Lal had signed 
and given to him in order to be filed in the 
I have no reason to dis- 
believe the testimony of Mr. P. Lal. 

- The deed of sale, as I have said, was 
registered on the 27th of May 1919 and we 
find that on the 2nd of June 1919 Mr. P. 
Lal filed an application in the execution 
case in which he asserted that he had 
received only Rs. 17,000 ont of the con- 
sideration money and that Ra. 6,200 was 
still due to him, that the assignee had 
agreed to pay up the said sum of Rs, 6200 


- 566 


Lefore putting in the petition for substitu- 
tion signed by him, and he submitted that 
his name could not be removed altogether 
from the execution record so long as the 
sum of Rs. 6,200 was not paid tohim. We 


further find that a notice was given to Babu. 


‘Sheo Prashad Singh demanding the pay- 
ment of Rs. 6,200, and we have on the record 
a special power-of-attorney, dated the 4th 
June 1919, executed by Mr. P. Lal in favour 
of his Pleader Munshi Ishwari Prashad 
empowering him to realise. the sum of 
Rs. 6,200 from Babu Sheo-Prasad Singh who 
gave him notice of demand for the same. 
“The Pleader Babu Ishawari Prasad has 
been examined as witness in this case 
and he swears that he gave notice to Babu 
Sheo Prashad Singh for recovery of the 
money. He further says in his evidence 
that he saw Mr. P. Lal at Gaya when he 
had gone there to register the deed and 
that Mr. P. Lal gave him hurried instruc- 
tions either at the Dak Bungalow or at 
the Railway Station to give notice to Sheo 
Prashad Singh and to realise the money 
from him. An account book has been pro- 
duced on behalfof the appellant which 
contains an entry to the effect that a sum 
of Rs. 23,350 had been remitted from his 
deorhit to Gajadhar Singh at Gaya for the 
purpose of execution of the sale-deed in 
respect of the decree of Mr. P. Lal. The 
learned Subordinate Judge has, however, 
refused to place any reliance upon this ac- 
count book and I see no reason to differ 
from him. Iam, therefore, of opinion that 
the payment of Rs. 6,200 odd out of the 
\consideration has not been made and is 
still due. i 
The question then arises as to whether 
the non-payment of a part of the consi- 
deration money would debar the assingee 
‘from executing the decree. It has been 
«contended by Mr. Manohar Lal that the 
transfer was complete on the execution 
and registration of the deed and, that if 
any sum was due to the transferor on 
account of the consideration money, his 
remedy lies by a regular suit, and that 
he could not object to the transferee 
executing the decree. Now, this would 
depend on the intention of the parties. 
If it was intended that the title should 
pass on execution and registration of the 
‘deed even if a portion of the consideration 
had not been paid, then no doubt the as- 
signee is entitled to execute the decree; 
Lut on the other hand, if the intention 
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of the parties was that the title should 
pass only after payment® of the full 
amount of the. consideration money, -then 
the assignee is not entitled to execute 
the decree so longas the balance of the 
consideration money is not paid. Upon 
the evidence and the circumstances of the 
case I am clearly of opinion that the in- 
tention of the parties was that title should 
not pass until the entire amount of the 
consideration had been paid. It is con- 
tended on behalf of the appellant that 
Mr. P. Lal made over the registration ticket 
to Gajadhar Singh with an endorsement 
that the deed should be returned to him 
by the Registrar; and it is argued that 
this amounted to adelivery of the deed 
and to an expression of intention that 
title did pass although the full amount 
of the consideration had not been paid. 
He further relies on the fact that Mr. P. 
Lal made over a petition and vakalat- 
namah duly signed by him to the trans- 
feree with a view that the same might 
be filed in the execution case and that 
the transferee might get his name substitut- 
ed as a decree-holder; but it must be 
remembered that this petition and vaka- 
latnamah* were. never filed in the execu- 
tion case, and the mere delivery of the 
deed of sale would not entitle the trans- 
feree to have his name substituted unless 
and until the application signed by Mr, P. 
Lal was filed and that this application could 
only be filed if Mr. P. Lal had authorised 
his Pleader to file it, We have, however, 
the positive evidence of Mr. P. Lal that he 
did not’ authorise his Pleader to file this 
petition until the balance of the considera- 
tion money was paid, and the fact of the 
petition not being filed atall, lends a good 
deal of support to the statement of Mr. 
P., Lal. Furthermore, the mere delivery of 
the deed does not clearly show the in- 
tention: - that the title did pass, because 
the very nature of the transaction was such 
that without the further authority and direc- 
tion of Mr. P. Lal no action could be 
taken upon that deed of sale. Then, the 
deed of sale merely bore an endorsement 
of payment of Rs. 17,000 out of the con- 
sideration money and it did not in any 
way prejudice Mr. P. Lal because he could 
always say that the deed only showed 
payment of a part of the consideration 
money and not the whole of it. Then the 
petition filed on the 2nd of June 1919 
also showed that the intention was that 
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“title did not pads. It is unnecessary to 
refer to the authorities cited on behalf 
of both parties as to whether or not title 
passed on mere execution and registration 
ofthe, daed. The authorities are conclu- 
sive on the point that the question is one 
of intention and has to be decided upon 
the evidence in each case. 

The next point raised is that the assignee 
is not a benamidar for Idal Singh and 
Govind Prasad Singh. It is unnecessary 
to decide this point because it is conceded 
before usthat even as such benamidar 
he is entitled to execute the decree. 

As regards the direction of the learn- 
ed -Subordinate Judge that the assignee 
can be only allowed to execute the dec- 
ree subject to such equities as the origi- 
nal mortgagor judgment-debtors may 
have against the transferee judgment- 
debtors, Lam clearly of opinion that such 
a direction is not warranted by law, 
Section 49 of the O. P. C. provides that 
every transferee of a decree shall hold the 
same subject to the equities, if any, wuich 
the judgment-debtor might have enforced 
against the original decree-holder and, 
therefore, in the present case, all that the 
mortgagor judgment-debtor can insist upon 
is that whatever equities he had against 
Mr. P. Lal can still be enforced against 
the transferee ; but he cannot insist that 
whatever equities the mortgagor judg- 
ment-debtor may have against the mort- 
gagee or purchaser judgment-debtor can 
be enforced against the purchaser ofthe 
decree. We are not in a. position to say 
what these equities are. It is conceded 
by Mr, CO. C. Das who, appears for the ob- 
jecting judgment-debtor. that the decree 
must be executed as it-stands and the pro- 
perties sold according to the directions con- 
tained in the decree. oo 

`- Lastly, it has been contended that the 
objection -as regards non-payment of a 
part of the consideration money and as 
regards the transferee being a benami- 
dar for some of the-judgment-debtors 
cannot be raised in, the present pro- 
ceedings. Isee nothing in law to prevent 
these matters‘ being raised in the present 
proceedings. Order XXI, r. 16, provides 
that the decree shall not be executed at 
the instance of the transferee without 
notice of the application being given to 
tha transferor and the judgment-debtor, 
and the object of such notice is to en- 
able the transferor and the judgment- 
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debtor to raise .such objections as regards 


the assignment as may be available to 
them. The questien whether title passed 


‘under the assignment is clearly a ques- 


tion which can be taken by the assignor 
as well as the judgment-debtor. Reliance 
has been placed upon the provisions of 
s. 47 of the Code and it has been con- 
tended that only such questions can be 
allowed to be raised as may arise between 
the parties to the suit or their represen- 
tatives and relating to the execution, dis- 
charge or satisfaction of the decree and 
it has been argued that the question 
raised here is not between the parties to 
the suit but between one of the parties 
and his transferee. This may be so as 
between the transferor and the transferee 
but the transferee is clearly a represen- 
tative of the decree-holder and as such the 
question can be raised as between him 
and the judgment-debtor. 

Iam, therefore, of opinion that the ap- 
pellant cannot be allowed to execute the 
decree so long as he does not pay the 
balance of the consideration money to the 
original decree-holder. Subject to the 
variations in the order of the Subordinate 
Judge as regards the right of the judg- 
ment-debtor to enforce any equities which 
he may have as observed above, the order 
of the learned Subordinate Judge must 
stand. The appeal must be dismissed with 
costs. . A 

Ross, J.—I agree. 


K. 8. D. Appeal dismissed, 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 1258 or 1924, 
i January 6, 1925. 
Present :—Mr, Justice Campbell. 
Firm MATHRA ‘DAS-MUSTADDI LAL— 
DEFENDANT—APPELLANT 
' Versus 
Firma KISHEN:CHAND-RAMJI DAS— 

PLAINTIFF— RESPONDENT, 

Contract Act (IX of 1872), s. 211—Principal and 
agent—-Agent instructed to purchase goods—Des,atch 
of goods by agent contrary to instructions of principal 
—Agent, whether entitled to recover freight. 

Defendants instructed the plaintiffs to purchase a 
certain amount of wheat for them at a certain rate. 
Plaintiffs purchased the wheat and informed defend- 
ants of the fact; the latter accepted the wheat aml 
asked for the railway receipt, Before, however, the 
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wheat was despatched the defendants sent a telegram 
to the plaintifls telling them not to send the wheat. 
In spits of this telegram the plaintifs loaded the 


whan and despatched it to the def:ndants. The 
latter refused to lake delivery, whereupon ths wheat 


was re-sold aad ths plaintifs sued the defendants to 


recover the difference: 

Hell, that the plaintifis having despatched the 
wheat contrary to the instructions of the defendaats 
wer not entitled to recover the amount of railway 
freight incurred by them. 


Second appeal from a. decree of the 


District Judge, Ludhiana, dated the 30th 
January 1924, confirming that of the Sub- 
Judge, Third Class, Samrala, dated the 12th 
March 1923. 


Mr, Parkash Chand for Mr. Shamair Chand, 
for the Appellant. 
Lala Jagan Nath Bhandari for Lala 
Badri Das, R. B., for the Respondent. 


JUDGMENT.—This isa second appeal 
in-a case where by the final orderof the 
lower Appellate Court the plaintiff Kishen 
Chand-Ramji Das of Khanna have been 
given a decree for Rs, 581-5-9 against the 
defendants Mathra Das-Mustaddi Lal of 
Hapur in the Meerut District. 

The latter appealed in 
Rs. 102-10-0 only of the decree. 

The facts found in regard to this item by 
the lower Appellate Court are as follows :— 

On the 18th June 1922 the defendants 
sent a telegram to the plaintiffs to purchase 
for them 400 bags of wheat at Rs. 5-9-0 per 
maund. They confirmed it by a post card 
of the same date. On the 19th Junethe plaint- 
iis telegraphed to the defendants that they 
had purchased 328 bagsfor them at Rs. 5-10-3 
and asked if they would accept them. On 
the 2ist June 1922 the defendant sent a post 
card accepting the wheat and asked for the 
railway receipt. On 26th June they sent an- 
other post card asking for the railway receipt. 
This arrived on the 28th June. On the 
27th June thé defendants sent a telegram to 
the plaintiffs telling them not to send the 
wheat. This telegram was not confirmed 
by any letter. 
and 29th June loaded the-wheat onthe rail- 
way andsent it to Hapur. The.son of one 
of them wefit to Hapur himself with the 
yailway receipts and when the wheat arriv- 

ed invited the defendants to pay for it 
‘and to take delivery. . The defendants re- 
fused and declined that they had entered 
into any contract for purchasing wheat 
from the plaintiffs. The pliintiffs thereafter 
offered to deliver wheat to them at Khanna 
put that offer too was refused by the defend- 


respect of 
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The plaintiffs’ on the 28th . 
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ants. The wheat was then sold by the 
plaintiffs at the.risk of the defendants at a 
rate higher than that at which it had been 
purchased but when the railway freight of 
some Rs. 294 and some cartage charges 
were added to the original price that 
became Rs, 4,862 4-0 as against Rs. 4,657 the 
proceeds of thé re-sale. There was thus a 
difference of Rs, 205-4 O and the plaintiffs 
sued for this ‘amount as damages. The 
Trial Court decreed their claim but the 
learned District Judge on appeal held that 
under the circumstances both parties were to 
blame and that the deficiency of Rs, 205-4-0 
should be divided between them half and 
half. The plaintiffs he said, should have 
waited for detinite instructions before send- 
ing the wheat to Hapur and the defendants 
were in fault for denying the contract sub- 
sequently. 

In second appeal itis urged that the 
plaintiffs had definite instructions from their 
principalg not to rail the wheat to Hapur, 
that they were bound under s. 211 of the 
Contract Act to carry out those instructions 
and that when they infringed them the 
defendants could in no way he liable for the 
railway freight incurred by the plaintiffs in 
taking the wheat from Khanna to Hapur 
which is, in point of fact what the Rs. 205-4-0 
represents. This contention in my opin- 
ion is correct. The fault of the defendants 
if any was committed after that of the 
plaintiffs who commenced despatching the 
wheat to Hapur, admittedly after raceipt of 
the telegram and before any letter confirm- 
ing the telegram could have reached them 
and the defendants’ subsequent conduct may 
have been theresult of exasperation at the 
plaintiffs’ disregard of their instructions. : 

I accept the appealand reduce the decree 
by Rs. 102-100. The appellants will have 
their costs in this Court. 

Z. K. 

Appeal accepted. 
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RANGOON HIGH COURT. 
First CIvıL Arre No, 103 or 1923, 
June 80, 1924. f 
Present:—Sir- Sydney Robinson, KT, 
Chief Justice, and Mr. Justice Brown. 
HARDAYAL—PLAINTINF—APPELLANT 
_ versus 
RAM DOO—Derexpant-—RESPONDENT.- 
Birma Courts Act (IX of 1922), es. 2 (6,7 (b), 


an 6. 1995) 


: (9). (2) (b)—-Sutts Valuation Act (wir of 1887), s. 8&— 
. Accounts, suit, for, balue: of—Jurisdiction. of Sub-Di- 
visional “Court—Decree in suit for accounts—Appeal, 
claim in, beyond jurisdiction of Sub-Divisional Court 
—Forum of appeal. 

In a suit for an account it is open to tha plaintiff 
to. valus his suit for purpose3 of. Court-fee at any 
figurs, he chooses,- and,. having done so, tha value for 
purposes of jurisdiction is automatically fixed by 
reason-of the provisions of s. 8 of the Suits Valuation 
Act. {p. 563, col. 2.] 

The value fixed by the plaintiff is, however, approxi- 
mate and tentative ọnly. If it is fixed at a sum 
within the jurisdiction of a particular class of Court 
it gives’ that Court jurisdiction to take’ up the case, 
but it does not give it jurisdiction to pass a decree 
exceeding the limits of its‘jurisdiction. [ibid] - 

If after enquiry it is found that the tentative value 
is not correct and that the real value'of the subject- 
mattsr of tha suit is bsyond ths jurisdiction of the 
Qourt trying the suit, ths proper course is for such 
Court to return the plaint for Deon to the pro- 
per Court. [ibid] | 

Where a Sub-Divisional Court jess a decree in a 
suit for accounts for a sum within the limits of its 
ordinary pecuniary jurisdiction an oppeal from such 
decree lies under s, 9 (l) (b) of the Burma Courts 
Act to the District Court, The mere fact that tha. 
plaintiff in appəal chooses tə increase his claim 
beyond the value originally placed by him upon the 
suit and also beyond the limits of the pecuniary juris- 
diction of the Sub-Divisional Courts, does . not alter 
the course of the appeal. 

-Cass-law discussed. 

The intention of the Legislature in enacting the 
second proviso to sub-cl. (b) ofel. 1 of s, 9 of the 
Burma Courts Act was to make a provision for ap- 
peals froma decree of a Sub-Divisional Cours, tha 
jurisdiction of which had baen extanded by ths Local 
Government by notification to more than Rs, 5,0J9 
in exercise of the powers conferred by s. 7 (6) of the 
Act. [p. 570, col. 2.] 

Appeal from a decree of the Sub-Diyi- 
sional Court, Toungoo; in ©. R. No. 84 of 

1922; 

Mr. Halkar,. for the Appellant, 


~Mr. Anklesaria, for the Respondent. 


J UDGMEN T.—The plaintiff-appellant 
‘brought a suit for .an account ofa joint. 
family business. Hehasestimated the value 
of the: suit for purposes of Court-fee at 
‘Rs. 3,100, and ‘the value of the suit for 
purposes. ' of jurisdiction is, bys. 8 of the 
Suits: Valuation Act, deemed to be the same 
amount. At the. time`the plaint was filed, 
“the Sub- Divisional . Court. had jurisdiction 
up to Rs. :3,000.only. The-suit was filed in 
the. District Court and there is very little 
doubt that the figure Rs. 3,100 was selected ` 
to enable it to be filed in that Court. 
At the time the suit came on for hearing, 

however, the Burma Courts Act had been 
enacted: Bys. 7 (b) thereof it is enacted 
that the Sub-Divisional Court skalf have 
jurisdiction to hear and determine any suit 
‘of a value not exceeding” ‘Rs. 5,000.° Then 
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follows a’ proviso giving the Local Govern- 


‘ment power, by notification, to extend the 
jurisdiction of any Sub-Divisional Court to 


suits without restriction as regards the value. 
The learned District Judge, on taking up 


‘the case, transferred the suit for hearing to 


the Sub. Divisional Court, which then had 
jurisdiction to hear and determine the suit, 
as it was valued at Rs. 3,100 only. 

A preliminary decree was passed for ac- 
counts and they were referred to a Com- 
missioner who decided that nothing was due 
to the plaintiff. 

Objections were filed to his report, and, 
after hearing them, the report was varied 
and a final decree was passed, giving plaint- 
iff Rs. 2,128-2-9. From this decree, which 
was within the pecuniary jurisdiction of 
the Sub-Divisional Court, an appeal was 
filed by the plaintiff, claiming that he is 
entitled to the full amount of items Nos. 1 to 
6 in the accounts, minus that Rs. 2,000 odd, 
which had been awarded to him, 

His claim amounted to over Rs. 11,000, 
The’ Court-fee on the appeal was based on 
a difference between the original tentative 
claim, namely, Rs. 3,100 and the Rs. 2,128-9-9 
which had been decreed. 

How this can be correct we do not see, 
The point was noticed by the learned Dis- 
trict Judge, but he held, after considering 
the provisions of the Burma Courts Act, 
that the appeal lay to the High Court. He 
passed no order as to the Court-fees, but 
returned the appeal to be presented in this 
Court. 

“We have called upon Counsel to satisfy 
us that the appeal does lie to this Court, 
and notin the District Court. 

In a -suit for an account itis open to the 
plaintiff to value his suit for purposes of 
Court-fee at any figure he chooses, and, 
having. done so, the “value for purposes of 
jurisdiction i is automatically fixed by reason , 
of the provisions of s. 8 of the Suits Valua- 
tion Act. 

The value fixed by the plaintiff was ap- 


‘proximate and tentativeonly. It gives the 


Sub-Divisional Court jurisdiction to take up 
the case, but it does not give the Sub-Di- 
visional Court jurisdiction to pass a decree 
for more than Rs. 5,000. If, after enquiry, 
it is found that the tentative value is not 
correct, and that the real value of the sub- 
ject-matter of the suit is over Rs. 5,000, 
the proper course would be, in our opinion, 


‘for the Sub-Divisional- Court to return the 


plaint for presentation to the proper Court. 


570. oy 
` The words ofs. 7 (b) give the Sub-Divi- 
sional Court jurisdiction to determine only 
suits not exceeding Rs, 5,000 in value and 
“value” is defined ins. 2 (f) to mean “the 
amount or value of the subject-matter of 

“the suit.” 

This appears to be the view taken by 
the learned Judges in Bhupendra Kumar 

- Chakravarti v. Purna Chandra Bose (1), 
which view is repeated in Sarada Sundari 
Basu v. Akramannessa Khatun (2). With 
this view we agree. 

The same view was taken in Golap Sun- 
dari Debi v. Indra Kumar Hazra. (3) and 
again in Hirjibhai v. Jamshedjt (4). 

The question before us is as to the forum 
of appeal, and this must be decided with 
reference to s. 9 (1) (b) of the Burma Courts 
Act. It is there enacted that an appeal 
froma decree or order of a Sub-Divisional 
Court shall lie to the District Court. 

Prima facie, therefore, the appeal from 
this decree which was one passed by a Sub- 
Divisional Court for an amount that was 
within its pecuniary jurisdistion, would lie 
to the District Court. 

There are, however, two provisos to sub- 
cl. (b). 

AA first enables the Local Government, 
by notification, to direct that appeals from 
original decrees of any specified Sub-Divi- 
sional Court shall lie to the High Court. 
There has been no notification under this 
power with reference to the Sub-Divisional 
Court with which we are concerned; nor, 
indeed, has this power been exercised in 
any instance so far. 

The scond proviso lays down that an ap- 
peal from a decree or order in any suit or 
original proceeding of a value exceeding 
Rs. 5,000 shall lie to the High Court. It 
is urged that, under this proviso, the pre- 
sent appeal lies to this Court; anda ques- 

-tion has been raised as to whether the value 
there mentioned refers to the value of the 
decree or to the value of the suit, 2. e., the 
value of the subject-matter ofthe suit. . 

Under the Lower Burma Courts Act, 
which was superseded by the Burma Courts 
Act on the creation of the High Court, a 
similar provision was made as to an appeal 


* (1) 8 Ind. Cas. 34; 43 ©. 650; 13 ©. L. J. 132; 15 
0. W. N. 506. 

2) 78 Ind. Cas. 747; 23 C. W. N. 710; 610. 737; 
(1924) A I. R. (C.) 783. 

3 13 C. W. N. 493; 90. L.J.’ 


(3) 1 Ind Cas 83;_ 
367; 5 M. L. T. 330. = 
788; 15 Bom. L. R. 1021, 


(4) 21 Ind, Cas. 
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from a decree of a Districte Court, but any 
such provision is now unnecessary because 
all appeals from a District Court lie to the 
High Court.’ There was, under the Lower 


Burma Courts Act, a Divisional Court and ` 


the provision therein made was to enact 
that in suits of value under Rs. 5,000 the 
appeal should lie to the Divisional Court, 
and that, when the value is over Rs. 5,000, 
to the Chief Court. 

As regards Sub-Divisional Courts under 
the present Act, there being no Sub-Divi- 
sional Court having jurisdiction in excess 
of Rs. 5,000, there can be no appeal to 
which this proviso would apply, unless it 
be held that a Sub-Divisional Court, given 


jurisdiction by the valuation put upon the © 


suit by the plaintiff, could pass a decree 
for an amount in excess of its ordinary 
pecuniary jurisdiction. 

That we have held no Sub-Divisional 
Court- can do. There can be, in our opi- 
nion, no doubt whatever that the intention 
of the Legislature was in this proviso to make 
a provision for appeals from a decree of 
a Sub-Divisional Court the jurisdiction of 
which had been extended by the Local 


` Government by notification to more than 


Rs. 5,000 in exercise of the powers confer- 
red bys. 7 (6) of the Act. 

In the present case, the Sub-Divisional 
Court, having jurisdiction owing to the 
valuation put upon his claim by the plaint- 
iff, passed a decree which was. within the 
limits of the Court’s pecuniary jurisdiction. 
The appeal lies from that decree, and there 
is no finding at presént that the value of 
the subject-matter of the suit is more than 
Rs. 2,128. | j 


We see no reason, therefore, for holding . 


that because the plaintiff now in appeal 
chooses to increase his claim, that alters the 
course of the appeal. This, was held by the 
late Chief Court in the case of Ma Mav, 
Ma Hmon (5). 


The same view was taken in Thein Yin 
v. Foucar Brothers & Co. Ltd. (6). 


For the above reasons we must hold that 
the appeal lies to the District Court and 
must bereturned for presentation to that 
Court. - ' 

As to Court-fees we pass no orders; but 
it will be for the District Court to take 
-such action as it thinks necessary on this 
matter. $ 

(5) L. B. R. 279. “>. 

(6) 4 L B. R. 120. 
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As to costs, the appeal, having been filed 
in this Court under the orders of the Dis- 
trict Court, we think that costs should abide 
the result of the appeal. 


Z. K, __ Case remanded. 


rere aree 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
No. 45 or 1924. 

February 3, 1925. 

Present :—Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice Rankin} 
DAYTON PRICE & Co., LTD.—- 
PLAINTIFFS—A PPELLANTS 
- VEFSUS 
S. ROHOMOTOLLAH & Co.— 
Duran pants—RESPONDENTS. 

- Sale of goods—“F'. O. B.” contract—Stipulation-with 
regard to place of shipment, breach of, effect of— 

Purchaser, liability of. 

Defendants carried on business in Calcutta and 
the plaintiffs in New York. The defendants placed 
an order with the plaintifis through their agents in 
Calcutta for the shipment of certain goods which 
contained the clauses “shipment soonest” and “F. O. 
B. New York.” The goods had to be exported from 
Chicago. When the goods were ready and packed for 
shipment it was found that there was great’ conges- 
tion of goods for export at New York and the Railway 

- Companies of Chicago would not accept delivery of 
goods for conveyance to New York. The goods were 
accordingly shippéd via Montreal and the Canadian 
Pacific, Railway. On ths arrival of the goods in 
Calcutta the defendants refused to take delivery of 
the goods and to pay for them. The plaintiffs sold 
the goods and sued the defendants for the difference 
between the contract price and the price fetched at 
the re-sale:  - 

._Held, (1) that the indent contained express instruc- 
tions to ship at New York; [p. 572, col. 2.] 

(2) thatthe clause “shipment soonest” merely meant 
that the plaintiffs were to ship the goods as soon as 
possible at New Yerk and did not authorise the 

| plaintiffs to ship the goods from some other port with 
a view to exporting the goods as soon as possible ; 
[p. 573, col. 1.] 

.(3) that the stipulation that the shipment was to 
be made at New York must be regarded ‘as one which 
went to the root of the contract and which must be 
performed before the plaintiffs could claim any dam- 
ages from the defendants ; . 574, col. L] : 

(4) that, therefore, the plaintiffs’ suit must , be dis- 

[ibid ] 

Appeal against the judgment of Mr. 

. dustice-Pearson. a oe 

Mr. L. P. E.. Pugh (with him Mr. C.T. 
Moore), for the Appellants. 

Mr. J. Langford James (with him Mr. F. 
§. R, Surita), for the Respondents, 
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JUDGMENT. 
. Sanderson, ©. J.—This is an appeal 
by the plaintiffs against the judgment of 
my learned brother Mr, Justice Pearson. 
The learned Judge disposed of several 
of the defendants’ contentions’ in favour of 
the plaintiffs, but he decided that the clause 
in the contract “F. O. B. New York” was 
a condition and inasmuch as it had not 
been performed, he dismissed the plaintiffs’ 
suits. . 
The material facts are as follows:—The 
defendants carried on business in Calcutta, 


the plaintiffs in New York and Messrs. A 
Stein & Co., in Chicago. The defendants 
placed an order with the plaintiffs 


through their agents in Calcutta, Messrs. 
Muller and Phipps. : 


The order is as follows :— i 

“Please ship the following goods on 
our account and risk drawing on us against 
the invoice amount at ‘60 days’ sight: 
documents on payment. We agree to 
accept and pay your draft on or before 
maturity interest. as usual.. Buying com- 
mission 24.” ; 

“Ship to 58/1, Canning Street, Calcutta, 
Invoice to Messrs. S. Rohomotollah & Co. 

“Draw on Messrs. S. Rohomotallah & Co. 

“Through any Bank. l 

“Shipment soonest. 

“Insurance at 0 per cent. over invoice 
amount W., P. A., with risk of Pilferage and 
Breakage, War risk extra. 

“All orders subject to confirmation by New 
York shippers. 

“Two copies of documents to Calcutta 
Office.” > 

. There is a clause on the face of the 
is 
given subject to war conditions and to such 
regulations governing purchase and ship- 
ment as may be established by the United 
States or other Governments, and you are 
free of responsibility if unable to export the 
goods.” < 

Then the documents proceed as follows: 
—“Messrs. A. Stein & Co., 1143, W. Con- 
gress Street, Chicago Ill. 100° gross Paris 
Garters Style No. 1500. 

“Assorted colours 
omitted. . 

` "10 ‘gross Dandy Pad Garters with Satin 
pad. Assorted colours but white to be 
omitted. Fillat manufacturers’ best pre- 
vailing prices. F., O. B. New York.” 

The plaintiffs acknowledged the order by 


but white to be 
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a letter, aned E 12th December 1919, ad- 
‘dressed to the defendants as follows:— : 

_ “Dear Sirs, . 

“We thank you for this indent and -give 
herewith copy ofour order.as placed with 
“the manufacturers for acceptance. 
is any delay in shipping we will promptly 
advise you: 

“Manufacturers acknowledge under ` “dato 
of December 20th, for shipment from five to 
six months at priceof 37 dollars 20 -cents 
per gross Paris. < 

“100 gross Paris Gaiters 1500. h 

- “This confirms Muller and. Phipps’ (India) 
-Ltd., Calcutta; Cable order.” 

“Note. —We are not to be liable for loss 
or damage. resulting from any delay or 
failure to deliver the goods. ordered, caused 
by any action of the supplier, or by delay 
in transportation, strikes, .car-shortage, 
freight blockages, accidents, transfers ‘by 
Rail roads or Steamship Companies : or 
other conditions over ‘which we have no 
control:” 

And, the document contains a copy of 
the order as follows for consignee from 
Messrs. A. Stein & Co. ~ 

“Ship to Messrs. Sheikh ‘Rohomotollah 
& Oo, address 58-61, Canning Street, 
Calcutta, India. 

“Indent No. .Cable 37, dated 9th- Decem- 
“ber 1919... 

“Manufacturers Deliver . F. sO: B. New 
York. o 
“Ship via direct steamer.” i i 

‘The goods -were ready and packed - for 
shipment on the 23rd. June 1920. There 
was at that time much difficulty in getting 
.the goods in New York. There appears to 
have, been. great congestion of goods for, 


export. at New York and the Railway Com-. 


panies of Chicago ‘would not accept deli- 
Fae of - goods for conveyance to New 
Pork 


Messrs. A. Stein & Co., were complaining ` 
tothe plaintiffs of the ‘congestion in their . 


shipping department and explaining ‘that 
they ‘could not hold up orders ape SEY 
awaiting shipping instructions.. 

The plaintiffs gave instructions to Messrs. 


Stein & Co., to ship via Montreal and the 


-Oanadian. Pac. Railway These instructions 
were received by Messrs. Stein. & Co., on 
the 17th of July 1920, and the’ goods were 
handed -to. the “Railway on the 2ist of July 


KA 


ih ‘Payment ir the. winds was mane by 


the plaintiffs to Messrs. . Stein & Go.; on 
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the 14th and 17th of August 1920. The 


-goods were. shipped af Montreal'on 20th 


September 1920.. In due course they ar- 
rived in Calcutla -and the plaintiffs or 
their agents pr esented a dr aft, to the defend- 
ants, 

The defendants refused to accept the draft . 
or the goods, The’ plaintiffs sold the goods, 


and, as the market price had fallen, the k 


result was a loss of Rs. 8,063. 
This sum the plaintiffs claimed ‘in the 


- suit; alleging that the defendants were 


bound ‘to “indemnify the plaintiffs against 
the loss, which they ‘had incurred. 

The plaintiffs in the alternative based 
their case où a breach of the contract and 
claimed the said sum as the diference 
between the contract price’'and the market 
price, 


Several defences were raised: but, as - 


already stated, the one, which succeeded, 
was that the clause “F.O.B. New York” 
was a condition of the contract, that it had 
not been performed and that the defendants 
were entitled to refuse to accept the draft 
and the goods. 

This was the only point’ argued in the 
Court of Appeal. 

The first ground, on which the learned 
Counsel for the plaintiffs relied, was that 
there was no express direction to the plaint- 
iffs to ship from New York. The-argument 


- was thatthe phrase “F O.B. New York” 


referred to the price only: that the plaint- 
dis had to obtain the best prevailing price, 
which was to be an inclusive price If 


“New York, and that the plaintiffs carried | 


out, the. defendants’ instr uctions in, this 
respect: 

.I am. unable to accept this argument. “It” 
is contrary to the natural meaning of the 
clausesin the document, which contained 


` the‘defendants’ instractions and which hás 


been called the “indent.” 
The instructions were to ship the goods 
on account of the defendants and at their a 
risk. 
The phrase “F. O. B. New York” is the: 


< only- direction as to the place or mode of 


shipment. 

The phrase follows immédiately after the `, 
clause “Fill at Manufacturers’ best m 
ing prices,” but “F. O B. New York” 
printed in a separate line and as a separate: 
sentence. 

In my ‘judgment the indent did contain 
express instructions to ship at New York.’ 

, The second point urged by the learned 


- 


[861..0.1995]-' DAYTON.PRIOB & Co. LTD. V. S. ROHMOTOLLAH-& ‘CO. 


Counsel for the plaintiffs was that there. 
was a‘ doubt asto thé meaning of the in- 


structions contained in the “indent,” that 
the instructions were ‘susceptible of two 
different meanings, that the plaintifis had 
‘böna fide adopted one of-them and had 


as unauthorised. - 


Reliance was placed upon the judgment. ; 


of Lord Chelmsford in the House of Lords 
in, Ireland v, Levingstone (1). 

It was argued that the plaintiffs were 
directed 1o.ship the goods “soonest,” which 
means as soon . as possible, and that as 
they could not:ship them at New York 
without great delay, the -plaintiffs were 
entitled to ship the goods at Montreal with, 
a view to exporting the goods as soon as 
possible. | á 

Again I am unable to accept this argu- 
ment. In my judgment the clause “F. O. 
B., New Rork” contains the directions as 
to shipment, and the instructions were 
that the plaintiffs were tó ship the goods as 
soon as possible at New York. In my 
opinion the language used in the indent is 
not susceptible of the meaning which the 
plaintiffs seek to place upon it. 

The third point urged by the learned 


-Counsel for the plaintiffs was that as the. 


plaintiffs wete. prevented from shipping’ at 


New York by the congestion at New York. 


and the embargo placed by the Railway 
Companies on: consignments from Chicago 
to New York, the plaintiffs were bound to 
do, the best they could and ship the 
goods as soon as possible at another port: 
and that they adopted the best possible 
course by arranging for the goods to be sent 
via Montreal. . 

It was argued that an emergency had 
arisen within the meaning of s, 189 of the 
Indian Contract Act, and that the plaint- 
iffs had authority to ship the goods at 
Montreal, as it was anact which a man of 


ordinary prudence would have done in his. 


own. case under similar circumstances. 


, This argument. cannot succeed; for, in” 


my opinion, it cannot reasonably be said 
that such an emergency had arisen. as 
authorised the plaintiffs to-act contrary to 
the express instructions of the deféndants, 

It was not suggested that the plaintiffs 
were unable to communicate with the 
defendants and obtain ‘their instructions 

(1) (1871) 5 H. L. 395 at pp. 416 and 417; 41 LJ. 
Q. B. 201; 27 L. T. 79, ; 
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as to.the- course to -be adôpted in view of 
the difficulty which. had arisen with re- 


. gard to the shipment of the goods at New 


York. The plaintiffs had agents in Cal- 
cutta: thete was.nothing to prevent the 


. Plaintiffs cabling or communicating other- 
acted upon it, and consequently the defend; . 
ants could not repudiate the plaintiffs’ act - 


wise with their agents or with the defend- 
ants and obtaining the instructions of the 
defendants. 


It was not as if a sudden emergency had 


‘arisen, the evidence shows that the con- 


gestion at New York extended over some 
months andit must have been well-known 
tothe plaintiffs that there would be a 
difficulty in shipping at New York when the 
consignment was ready. 

Even when the consignment was ready 
for shipment and when Messrs. Stein & 
Co., were asking for shipping instructions, 
the plaintiffs could have communicated - 
with the defendants and obtained their 
instructions. 

In my judgment it was obviously the 
duty of the plaintiffs, having regard to 
the difficulty as to the shipment at New 
York, to communicate either directly, or 
through their agents in Calcutta, with the 
defendants and obtain their instructions. 

This they did not do, but they acted 
without instructions and thereby took the 
risk of the goods being rejected by the 
defendants. 

The fourth point urged on behalf of the 
plaintifis was, in my opinion, the most 
important one. , 

It was argued that the contract wasone 
between principals and agents, that the 
clause “F. O: B. New York” was not a 
condition which went to the root of the 
contract, that the plaintiffs had substan- ` 
tially carried out the’ instructions con- ` 
tained in the indent, and that the failure 
to ship the goodsat New York was merely 
a breach of the contract which sounded in 
damages and did not entitle the defend- 
ants to refuse to accept the documents or 
the goods. ° A 

It was not disputed that if the contract 
were treated as a contract between the 
plaintiffs as vendors and the deféndants as 
vendees, the breach of the provision to ship 
at New York would entitle the defendants 
to reject the gcads. 

It was.argued on behalf of- the defend- 
ants that the contract in this case was 


sone between vendor and purchaser and 


reliance was placed upon the opinion of 


Blackburn, J., in Ireland v. Levingstone (1). ‘ 


. 
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The learned Judge pointed out that 
although the legal effect of the transaction 
between a commission merchant, such as 
the plaintiffs, and the consignee who has 
given him the order, is a contract of sale 
passing the property from one to the other, 
there was also a contract of agency be- 
tween the parties. 


This being the nature of the contract, ‘ 


the question which arises is whether the 
parties intended that shipment at New 
York should be a condition precedent to 
the defendant's liability under the con- 
tract to indemnify the plaintiffs, or whe- 
ther it was a stipulation, the breach of 
which would merely give rise toa claim 
for damages or compensations for any loss 
sustained by the defendants by reason of 
such breach. : 


The contract was a mercantile contract, 
and it must be assumed that the parties, 
being mercantile men, did not insert the 
stipulation as to shipment at New York, 
unless some value or importance was 
attached thereto, and having regard to the 
nature of the contract and the specific in- 
struction contained therein that the ship- 
ment was to be at New York, in my judg- 
ment this stipulation must be regarded as 
one which went to the root of the contract 
and which must be performed before the 
plaintiffs could claim indemnity from the 
defendants. : 

No information was forthcoming as to 
whether the shipment at Montreal instead 
of at New York would have involved the 
defendants in the payment.of a higher 
freight or a higher rate of insurance, if 
they had accepted the goods. 


Butin my judgment it would not be 
right for the Court to reject the -defend- 
ants’ contention by reason of the absence 
of such evidence: in my opinion it is 
immaterial to enquire into sucha question, 
when once the conclusion is arrived at 
that the stipulation that the shipment 
should be at New York was of the essence 
of the contract and was one which the 
plaintifis were bound to perform before 
they could claim indemnity from the de- 
fendants. 


_ No doubt the employer of an agent is 
bound to indemnify him against the conse- 
quences of all lawful acts done by such 
agent in the exercise of the authority con- 
ferred upon hip, 
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As I have come to the conclusion that 
the shipment of the gods at Montreal in- 
stead of at New York was not in the 
exercise of any authority conferred upon the 
plaintiffs by.the defendants, and, as the, 
stipulation as to the shipment was. in my 
opinion of the essence of the contract, it ` 
follows that the plaintiffs were not entitled 
to be indemnified by the defendants. 

The plaintiffs’ claim for damages based 
‘upon the difference between the ‘contract 
price and the market price fails for the same 
reasons, ` j 

The result, therefore, is that this appeal 
must be dismissed with costs. `> 

Rankin, J.—I agree. 

I think that the stipulation “F. O. B. 
New York” was an essential part of the 
order. It has been contended before us 
that even if that be so and even if there 
be no sufficient excuse on the part of the 
agent for varying the port of shipment, 
nevertheless the agent has part performed 
the duties which he undertook by the 
contract of agency and,.therefore, the 
stipulation as to port of shipment cannot 
be regarded as something which disentitles 
him .altogether to his indemnity, but must 
be regarded as something which at the 
worst entitles the principal to make some 
deduction corresponding to the amount of 
damage which he has suffered. I desire 
to point out that as I read the case of 
Ireland v. Levingstone (1), itis a conclusive 
authority against such acontention. The 
contract there as here had to be regarded, 
particularly in its early stages, as a contract 
of agency. The contract in that case was 
ambiguous and much difference of opinion 
took place as to whether the instructions 
required that there should be. ‘not less 
than 450 tons, that there should be one 
ship, one port and one bulk. On that 
question the learned Judges differed, but 
I do not understand that any learned 
Judge took the view that if the defend- ` 
ants’ view was right as to the meaning 
of his order he could possibly be held 
bound to accept a cargo by two ships if 
he had really stipulated for one, to accept 
a cargo -of less than 450 tons if he had 
really stipulated in such a way as to 
require 450 tons in any event, orif there ` 
was any other material discrepancy between 
the order and the performance in an 
essential particular. It appears to me that 
these contracts have to be looked at 
‘not merely as contracts involving the 


„a particular. artangement - between 
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general principle of indemnity -but as 
contracts with respect to which there ‘is 
the 
parties as to the time when and thecon- 
ditions upon which the agent shall get 


both his indemnity and his commission. I- 


cannot help. feeling that men of business 


| would never employ the services of a com- 


mission merchant abroad if they were told 
that so long as the commission merchant 
did his best for them, they were. obliged 
to take’ goods even if they were contrary 
to the conditions of the contract, - For 
these-reasons it does not seem to me that 
the result in this-case is different, even 
when the agency feature of the contract 
is considered, from what it would have 
been if it had been a mere contract of 
sale between the parties. K 


fail 


Z. K, Appeal dismissed. 


PATNA. HIGH COURT. 
Crvit Reviston No.-380 or 1923, 
- April 9, 1924. . 
Present:—Mr. Justice Foster, 
HANKAR SONAR—PETITIONER 


ij versus | ae 
BASUDEO SINGH-—Opposirn Parry. 


Civil Procedure Code (Act V of 1908), O. XXI, r. 90° 


—Transfer of holding—Heir presumptive of trans- 


feree, position of—Sale in execution—Heir presump- - 


tive, whether can apply to set aside sale—Protected 
interest, whether affected by sale—Bengal Tenancy Act 
(VIII of 1885), ss 159, 158 B. 

The fact that a person isan heir presuinptive of 
the transferee of a holding does not give him any 
interest in the property: He cannot, therefore, make 


. an application under O. XXI, r. 90 of the C. P. C., to 


set aside a sale in execution. [p. 575, col. 2.] 

“A protected interest is not affected by a sale held 
under the Bengal Tenancy Act for arrears of rent. [p. 
576, col. 1.) i 

Revision from a decision of the District 
Judge, Arrah, dated the 27th July 1923 
affirming that of the Munsif, Second Court 
at Arrah, dated the 24th February 1923. 

Mr. D. N. Varma for Mr, Mahabir Prosad, 
for the Petitioner, ké 

Mr. Sashi Shekhar Prosad Singh, for the 
Opposite Party. 


.. JSUDGMENT.—The petitioner in this, 


revision case is the auction-purchaser in a 
sale held in accordance with s. 158B of the 
Bengal Tenancy Act. After the sale the 
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opposite party Basdeo Singh came into 
Court with a motion under O. XXI, r. 90 to 
set aside the sale on the ground of fraud 
and material irregularity. The question 
that was most prominently before the 
Court was whether Basdeo Singh had a 
locus standi under r. 90. The suit was 
for arrears of rent of an occupancy holding 
comprising khata No, 1080 standing in the 
name of Sawarath Singh. In the suit only 
Sawarath Singh wasimpleaded as defend- 
ant and the decree was passed against him. 
In his application under rule 90 Basdeo 
Singh stated that his mother Basmati Kuer 
purchased 10 kathas out of 22 kathas of 
khata No. 1080 from one Hari Singh and 
that Basmati Kuer remained in possession 
all along until her death and after her 
death he, Basdeo Singh, came into posses- 
sion, The applicant has since then been 
subjected to cross-examination and has 
admitted that Basmati Kuer was not his 
mother but his aunt. He has admitted that 
she is not dead but alive. He makes some 
assertion as to his adoption by the lady but 
on that point there is no finding of fact, 
Now, it is obvious that if Basmati Kuer is 


` the transferee, the fact that Basdeo Singh 


is her heir presumptive does not give him 
any interest in the property; for no man is 
heir to a living person. His position is 
quite different from that of a reversioner 
when the property is in the hands ofa 
Hindu widow, for a reversioner has in law 
certain recognised rights to protect the re- 
version, whilst on the other hand, the pre- 
sumptive heir stands outside the interest of 
the present holder. As heir, therefore, of the 
transferee of portion of the holding he could 
not be, by reason of his presumptive heir- 
ship, a person whose interests are affected 
by the sale. 

I come now to the other portion of 
Basdeo Singh's case in respect of his status, 
The two Courts have held that Basdeo 
Singh has a locus standi because he is heir 
presumptive, but in the original Court it 
was also held that he had an additional 
justification for coming in under r. 20, 


“namely, the fact that he had been recognis- 


ed as tenant by the landlord. The auction- 
purchaser, who is appealing against the 
final order setting aside the sale has rested 
his case principally on the inconsistencies 
of the position of Basdeo Singh. His 
learned Vakil has urged that if, as Basdeo 
Singh avers, Sawarath Singh has no in- 
terest in the holding and is not the tenant, 
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then the decree obtained against Sawarath 
Singh cannot, foramoment, affect, the interest 
of Basdeo Singh So he states that Basdeo 
Singh. is not such a, person as has aright to 
come in under r. 90. No doubt the posi- 

‘tion of Basdeo Singh.is somewhat-incon- 
sistent throughout, but it seems to me that 
the case should not be decided merely on 
a criticism of his pleading. The case is 
before’ an Execution Cout and it is the 
duty, of that Court to recognise the decree 
and carry it out and not go behind it, 
whatever may be said by Basdeo Singh-as 
to mis-joinder or non-joinder of parties. 
The ‘decree must be held to be good and 
also the sale’ unless Basdeo Singh is a 
person who can get it set aside. Now, 
the learned Munsif held as a finding of 
fact that Basdeo Singh has been recognis- 
ed as purchaser andas tenant in respect 
of his portion of khata No, 1080. It has 
been held that he has been permitted by 


the landlord to pay rent for this portion 


along with the rent of the khatas held by 
him in the village. This‘ appears to me to 
amount toa finding that Basdeo Singh has 
an occupancy right ina holding subject 
to rent, portion of which is the 10 kathas 
within khata No. 1080. If so, then that 
portion, being. the subject-matter of an 
occupancy -right, is a protected interest 
within the sense of s. 160 of the Bengal 
Tenancy Act. 


Now reverting to ss, 159 and 158B we see. 


that a protected interest is not affected by 
a sale held under the Bengal Tenancy 
Act for arrears of rent. The purchaser 
now: petitioning this Court will take posses- 
sion subject to the occupancy right existing 
in Basdeo Singh, if such right exists; but 
once Basdeo Singh asserts that he has a 


protected interest he is obviously admitt-: 


ing that he is nota person whose interests 
are affected by the sale. I hold, therefore, 
that Basdeo Singh, had no right to move 
the Court under O. XXI, r. 90 of the C. 
P.C. The Rule is made absolute. The 
order setting aside the sale is rescinded 
and the sale restored. The petitioner shall 
have his cost in all Courts. Let the costs 


be assessed asin second appeal. 
K. S.D. Rule made absolute, 
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MADRAS HIGH COURT. 
Civin APPEAL No. 345 or 1921. 
October 8, 1924. 

Present:~Mr. Justice Venkatasubba —. 
Rao and Mr. Justice Srinivasa Aiyengar. ` 
A. L. 8. KADAPPA CHETTE~— 

PLAINTIFF—APPELLANT A 

versus : 

R. 8. S. T. TIRUPATHI CHETTI— 

DERRNDANT No, 2—RESFONDENT. 

Negotiable Instrumenis Act (XXVI of 1881), s8. 85, 
9]—Hundi—-Liability of drawer--Conditions—Dis- 
honcur by drawee—Non-acceptance on presentation, 
effect of—Evidence Act (I of 1872), s. 82—Statement 
of person far away from place of trial, admissibility 


of. 6 

Dishonour by the drawee of a Bill of Exchange or 
hundi isa condition precedent under-s. 35 of the 
Negotiable Instruments Act for the coming into 
existence of the liability of the endorser and there is 
no dishonour of a bill or kundi, unless the drawee 
makes default in acceptance upon being duly asked 
to accept. [p. 577, col. 2.) i 

Where’ there is no proof of such presentment for 
payment, ‘neither the ‘drawee nor the endorser is 
liable. . 

The mere fact that a person is living far away from 
the place of trial is nota ground for admission in 
evidence under s. 32 of the Evidence Act, of a 
previous statement made by him, on the ground. that 
his evidence cannot be procured without unreasonable 
delay or expense. 

Appeal against a decree of the Court of. 
the Subordinate Judge, Sivanga, in O.S. 
No. 31 of 1919, 

Mr. A. Swaminatha Iyer, for the Appel- 
lant. ‘ . . 

Mr. K. Rajah Tyer, for the Respondent. 


SUDGMENT, . 
Venkatasubba Rao, d.—The Ist de- 


fendant drew the hundi in question in 


favour of the 2nd defendant, the drawee 
being one Suppiah Chetty of Kangvon: ° 
The 2nd defendant endorsed the kundi 
in favour of the plaintiff, who instituted 
the present suit. The’claim was made 
against the Ist defendant on the ground. 
that’ he was the drawer and against the’ 
2nd defendant on the ground that he was: 
the endorser. 

The first question that arises for deter- 
mination is “ was this hundi presented 
for acceptance or payment to the drawee 
at Rangoon?” 

The learned Subordinate Judge has 
found that- the plaintiff has not proved 
that the bill was duly presented for pay- 
ment and has dismissed the suit. against 
the 2nd defendant. ` 

The hundi bears the date 29th’ April 
1916. It was endorsed in favour of the. 
plaintiff on 7th May 1916. The plaintiff 


: been made or refusal 
In these circumstances, we must hold, that 780 
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yandi Chetti of Rengoon requesting him to 
present it -to ‘the 
Malayandi has*not been called. But the 
plaintiff has relied ona letter which purports 
to have been written to him-by Malayandi. 
It refers tö. Malayandi. having. presented 
the ‘hundi and-the drawee having refused 
to pay the amount. K | 

The question, is, “can this statement of 
“ Malayandi -Chetti be received in evidence?” 
The learned: Vakil for the plaintiff refers 
to s..32 of the Evidence Act: 
made by a person whose evidence .cannot 
. be procured without an amountof delay 
or -expense which under the circumstances 
_of the case: appears to the.Court unreason- 
able, -are themselves’ relevant facts when 
the statement was, made by such.a person in 
‘the ordinary course of business.” This is 
the relevant portion’ of the section with 
which we sare concerned. Granting for a 
moment thatthe statement was made by 
Malayandi | “in the ordinary course of busi- 
ness,” the “question still remains, “Is the 
-evidence of Malayandi Chetty not procur- 
able without an amount of delay or ex- 
pense which. under the circumstances 
appears unreasonable ?" 
question of fact. An application was made 
to the Court on 18th December 1920 for 
the issue of a warrant to this Malayandi 
` Chetti. The Court ordered only the issue 
of a summons. A subpoena was taken out 
-for the hedring fixed on the.llth March 
1921 and it was served on Malayandi on 
the 12th January 1921. It is said that 
Malayandi. left for Rangoon before he could 
be called to give evidence and, therefore, 
s. 32 could be invoked on behalf of. the 
appellant;: It does not appear that any 
further steps'were taken to get the evi- 
“denese of Malayandi.. 
cation for the issue of a -warrant nor was 
an application made. to take his evidence 
- on-commission. The mere fact that a wit- 
ness happens to live at Rangoon is nota 
ground för holding that his evidenee. can- 
not be “procured without unreasonable 
delay’ or expense. „ We overrule the conten- 
tion that: the statement in the letter in 
question is admissible under s.-3?. 

It ‘is also noticable that the drawee of 
the note: Suppiah= Chetti has not been 
examined. The plaintiff himself is not 
personall¥ aware-either of demand having 
to pay or accept. 


37 


A: L. s: KabapPa Betr 4. R. 5; 8. 4 TIRUPATI Gaët: 
says that he-sent the Rundi to one Mala- ` 


dtawee for payment. 


“ Statements’ 


This is purely a’ 


- plaintiff is out .of Court. 


There .was no appli- | 
‘should be dismissed with costs. 
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the bill was not duly presénted for accept- 
ance or for payment. 

On this finding, what is the result? 
Several- sections of the Negotiable Instru- 
ments-Act have been referred to, but, in my 
opinion, ss. 35 and 91 havea direct bearing 
on the question that arises. Section 35 
refers to the liability, of an endorser. It 


= 


says that in the absence of a contract to 


the contrary the endorser of a negotiable 


instrument is bound toa subsequent holder 


in case of dishonour by the drawee. There 
cannot generally be any, dishonour by the 
drawee without preséntment of the bill 
to him for acceptance or for payment. 
Dishonour by the drawee is a condition 
precedent under s. 35 for the coming into 
existence of the liability of the endorser. 
As the plaintiff's case is that the bill was 
presented to the drawee and that he dis- 
honoured it, if we find that there was 
no presentment it follows that there was 
pa hana, and the plaintiff's case must 
al 


. Section 91 says, a Bill of Exchange is 


“said to be dishonoured by non-acceptance 


when the drawee makes default in accept- 
ance upon being duly’ required to ac rept 
the bill ‘or where presentment is excused 
and the bill is not accepted. There isno 
allegation here that the presentment was 
excused and the plaintiff must, therefore, 
prove that the drawée was required to 
accept the bill and that he dishonoured it 
by non-acceptance. On our finding the 


The next point dealt with by the Sub- 
ordinate Judge, whether there. wus notice 
of dishonour, “does not in this view arise. 
The. appeal, therefore, fails, and is dis- 
missed with costs. 

Srinivasa Aiyangar, J.—I agree 
with my.learned brother that the appeal 


I may, 
however, mention that reference has been 


‘made in the. course of the argument toa 


ecasereported as Veerappa Chetty v, Vellayan 
‘Ambalam (1). In that case-the learned 
Judges would seem to have considered that 
even with respect to the Bills of Exchange 


payable at sight or on demand, ss. 92 and 
64 


of the Negotiable~ Instruments’ Act 
would be-applicable. It seems to me that 
8. 92 could- ‘possibly have no application 
bayan to such a Case because it has re- 


. ference only to cases-of dishonour by non- 


-(1) 52 Ind, Cas, 370; 10 L. W. 38; (1919) M. W, NG 


. 
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xchange is said to be dishonoured by non- 
payment only when the acceptor of the 
bil makes default in payment upon being 
duly required . to pay the same. The 
learned Judges considered that the drawee 
ofa Bill of Exchan ge may well be deemed 
wo be the acceptor in suca a case. The 
‘term “acceptor” is itself defined in the 
Negotiable Instruments. Act and every sec- 
tion, in a Statute ought.to be read as if 
instead of the word of which a definition 
is provided, the very words contained in 
the.defining clause were re-produced. There 
can, therefore, be no acceptor of any Bill 
of Exchange until and unless the drawee 
has according to s.7 of the Act, “signed 
his assent upon the bill.” Similarly with 
reference tos. 64, the Bill of Exchange is 
required to be presented to the acceptor 
but the word acceptor being a term de- 
fined by the Negotiable. Instruments Act 
it. is impossible to construe the section 
‘giving to the term “acceptor” a meaning 
different tothe definition of the word as 
given in the Act itself. . 

I agree that the only section of the Act, 
which is applicable to the present case, is 


s.35- It is that section which creates the ` 


‘obligation of the endorser and the condi- 
„tion for the obligation . to arise, is laid 
down in the section. Dishonour has got 
to be proved. Dishonour as commercially 
understood involves a proper demand for 
payment and a wrongful refusal. A proper 
“demand for payment would certainly in- 
volve the presentment of:the Bill of -Ex- 
change to the, drawee so that he might 
have a reasonable opportunity of satisfying 
_ himself that the instrument is one which 
he is bound to comply with. Apart alto- 
gether from s. 35 and assuming that there 
is no special provision of the “Act appli- 
‘cable to such 'a case as this, there can he 
“little doubt whatever that the implied 
contract in such a transaction as the present 


one would be this, the drawer of a Bill of 


Exchange contracts that on presentment of 
the bill tothe drawee the amount will be 
„paid and te may also go further and say 
that the drawer assumes an obligation to 
“pay the amount if the amount of the bill 
should not be paid by the drawce.. 
larly in the case of the endorser the obli- 
` gation undertaken by him cannot possibly 
. be further than that if the bill should not 
be paid by the person on whom it is 
“drawn he would be liable to pay it. 


A. L. 5. KADAPPA GHETTI V. R. b, 8, T. TIRUPATI CHETTI. - 
payment and 8, 92 °- provides thata Bill of’ 


Simi- . 


[86 I. O. 1925] 

Therefore, the liability of the endorser can 
only arise on the happening of the condi- 
tion, 17z., that there has.been a presentment 
for payment of the Bill of Exchange on the 
drawee and the default committed by the 
draweé in payment-of the bill. In the-ab- 
sence, therefore, of any legal proof that 
such ‘presentment took place or such a de- 
mand was made, it is impossible-to hold 


‘that -the endorser is-liable to the endorsee. 
“The learned Vakil for the appellant applied 
-at the conclusion of the argument that an 


opportunity should be afforded him to 
call evidence regarding the proper present- 
ment of the bill at Rangoon. If we were 
satisfied, that there has been failure of 
justice, ia the case,.by reason of absence 
of proof on a technical aspect of the case, 
we should no doubt have been inclined to 
consider such an application, But it seems 
to me that the whole case is fraught with 
suspicion and the Subordinate Judge in 
coming to the conelusion that he did was 
impelled- by a feeling of consciousness 
that there was some sort of fraudulent 
dealing with the young man, the 2nd de- 
fendant in this case, the ‘alleged endorser 
of the instrument. The only way in which 
the Subordinate Judge could have given 
effect: to this feeling. was apparently by 
coming tothe conclusion which he did on 


the question of. the presentment of the 


bill. It is very strange that the endorse- 
ment by the 2nd-defendant should be in 
blank and it ‘seems tome that the blank 
endorsement of the Bill of Exchange is 
more ‘consistent with the story regarding 
it as given by the 2nd defendant than 
with the story that it was given to the 
plaintiff. in the course of an ordinary com~ 


‘mercial transaction. 


I am not, therefore, ‘inclined to accede 
to the requests of the learned ` Vakil for 
the appellant that he should now be 
afforded an opportunity to call evidence 
that has not been placed before the lower 
Court. 

V. N.V, Appeal dismissed. 
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PRIVY COUNCIL. 
ABPEAL FROM THE ALLaHAGAD HIGH Courts `- 
Decdmber, 11, 1924. a 
Present: —Lord Dunedin, Lord Atkinson,. 
| Mr, Ameer Ali and Lord Salvesen.: 
MAINA BIBI AND aa a a an S . 
> |- APPELLANTS . 
P VETUS ` 
VAKIL ` AHMAD anp onfisns—Prarriers r 
—-RESPONDENTS. . 

Civil ‘Procedure Code (Acti V of 1908), s. 11— 
Transfer of Property Act (IV of 1882), 8.: 58= 
Muhammadan Law—Dower—Widow in possession of 
husband's estate—Possession, nature of —Suit to recover 
` property. from widow—Deeree for possession on pay- 

ment of balance of dower debt—Default in payment— 

Subsequent suit for possession, whether barred—-Res 
. judicata—Limitation—Transfer of possession by. 

widow, effect of., 

The right ofa Muhammadan widow who has ob- 
tained peaceful possession of her husband's estate and. 
claims to hold it till her dower debt is satisfied: is 
conferred upon her by the Muhammadan Law and 
there is'no real or true analogy between this right of 
Muhammadan widow and the position and rights of a 
mortgages, usufructuary or other, to whom an owner 
pledges his property to secure the Te-payment of a 
debt. [p. 581, col. 1 

“The right ‘to get immediate ‘possession of property 
at the date when a suit to recover itis, in fact, insti- 
tuted isa wholly-different thing from the right to re- 
cover it at some future time and possibly under whol- 
ly altered. circumstances. [p. 583, col. 2; p. 534, col. 1] 

Plaintiffs who were the heirs of a deceased Muham- 
madan: brought a suit to recover their shares in the 
estate of the deceastd from his widow on the allega- 
tion that the latter, was in possession of the estate for 
the purpose of recovering her dower debt out of the 
eatate. The widow claimed’ that the property in 
. dispute had “been, gifted to'her by her husband in lieu 
of her dower during, his life-time. It was found that 
no such gift had been made but. that the widow was 
in possession of the property in the capacity of a 
Muhammadan. widow claiming-to hold .th3 property 
till her dower debt was satisfied. There was a further 
finding that a certain amount was still due to the 
widow ‘as her dower -debt. A decres. was passed 
directing that if the’ plaintifs paid that amount - 
within six months from the date of the decree they 
would bs entitled to_recover pogsession of the property. 
in dispute, but, that if they made default in payment 
their suit would be dismissed. Plaintiffs failed to 
make the payment within the time limited in the 
‘decree, Sometime afterwards the widow sold the 
property to the defendant on ‘the allegation that the 
plaintiffs having failed. to make the payment .as 
required by, the décrea, she shad become . absolute 

“owner of the property. Within 12 years of the date 
-ofthe decree the plaintiffs brought another suit to 
ame possession of the property from the defend- 


A "Held, aj that the’ previous “decree was no ‘bar to 
the inaintainability . of the suit ‘inasmuch as the only 
result of the failure to: fulfil the-terms of that deches 
was that th: plaintiffs’ right to recover’ immediate 
possession of the propsřty'had, become barred and that 
_ thay were still entitled, notwithstanding, that decree, 
‘to maintain a subse quent suit “for recovery of posses- 
sian of the property on the allegation that the dower 
-deht had been satisfied ey. that. the widow. wad, no 
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longer entitled to keep poseeasion of the property for 
the purposa of satisfying her dower debt; [p. 583, 
cols. 1 & 2.) 

(2) that the widow having purported to convey ` 
absolute estate to tha defendant in the property in 
dispute, which she was not comp2tent to do, the con- 
vayance could not be construed as transferring the 


- widow's right to hold possession of the property till 


her dower debt was satisfied, even if such a right was 
capable of transfer; [p. 585, eol. 1.] 

(3) that the widow having voluntarily parted with 
possession of the property in dispute in favour of the 
defendant, the plaintiffs were entitled to recover pos- 
session ‘of the property, irrespective of the fact whe- 
ther anything was still due to tha widow in respect of 
her dower debt ;-[ibid.] 

(4) that the suit having been brought within 12 
years of the date-of the previous decree was not barred 
by time. [ibid.] 


Appeal from a decision of the Allahabad 
‘High Court (Mr. Justice Rafique and Mr. 
Justice Lindsey) in First Civil Appeal No. ¢8 
of 1916 dated March 12, 1919 and reported 
as 51 Ind, Cas. 242.- 

Messrs. L. De Gruyther, K. C., and K. 
Browne, for the Appellants. 

Sir G. R, Lowndes, K. C., and Mr. = Dube 
for the Respondents. 

JUDGMENT. 

Lord Atkinson.—This is an appeal 
from a judgment ‘and decree dated the 
12th March, 1919, of the High Court of 
Judicature at Allahabad affirming the 
decree of the Subordinate Judge of Allaha- 
bad, dated about-three years earlier name- 
ly, the 18th March, 1916. The main, if 
not indeed the determining, question for 
decision by the Board in this case is the 
proper construction and effect ofa certain 
decree of the Subordinate Judgeof Allaha- 
bad dated the 28th November, 1903, duly 
affirmed on the-3rd July, 1906, by the 
aforesaid High Court on appeal thereto. 
-This’-latter decree: was made in a suit 
brought by the present respondents and 
others against- the widow ofthe deceased 
owner of certain lands- and premises 
described in the-plaint in which she was 
then in lawful possession under a claim to 
hold the same until the dower-debt to which 
she was admittedly entitled should have 
been paid to her. 

After the death on the 6th May, 1890, 
of this owner named- Shaikh-Muin-ud-din. 
a considerable amount of litigation was set 
on foot between several persons claiming 
‘to be interested in or have claims upon 
his‘-property. This litigation has been 
fully dealt with in the clear aud admir- 
able judgments delivered in this case by 
the Subordinate Judge. and by the High 
Court respectively. It is only necessary, 


o 
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the suits as bear directly upcmthe questions 
requiring decision by the Board. 

In addition, all these learned Jud ges have 
in their judgments cited and crilcised with 
acuteness a great many authorities, analys- 
-ed the evidence, and dealt fully with the 
relevant facts proved. As their Lordships 
agree with them in the conclusions of law 
and fact at which they have arrived, it is 
. scarcely necessary for the third time, to 
cite and criticise more than one of these 
authorities, or to deal with the established 
facts in great detail. In their- view the 
application of some few well-established 
principles of the Muhammadan Law to the 
salient facts of the case will enable the 
appeal to be satisfactorily disposed of. 

The widow of the above-mentioned owner 
of the property in suit, immediately on 
the death of her husband, admittedly took 
possession of his immoveable property, in- 
cluding the property in suit, and procured 


her name to be entered on the registry as 


its possessor instead of-his. 

It appears to their Lordships that it 
will suffice to refer to only one of the 
authorities cited as to the rules of the 
Mubammadan Law touching the rights and 
liabilities of Muhammadan ladies in relation 
to their claim for dower. ‘That is the case, 
Beebee Bachun v. Sheikh Hamid Hosein (1), 
decided by this Board over fifty years ago, 
and accepted as a sound as well as a bind- 
ing authority. 

In that a case a Muhammadan widow whcse 
husband had died without issue was put 
into possession of her husband's estate as 
a co-héir and to secure her dower. The 
point in controversy was whether, having 
been so put into possession, she was en- 
titled to retain it until her dower debt 
was paid, to the exclusion of the other 
heirs of the deceased, It was held that she 
. was so entitled. Sir Montagu. Smith 
in delivering judgment said “the claim 
of Musammat Beebee Bachun to -hold 
the property to satisfy her dower cannot 
be founded upon an original hypotheca- 
tion of the estate for her dower, for such 
a right doesnot arise by the Muhammadan 


Law as a consequence of the gift of, 


dower, nor was there any agreement enter- 
ed into on the part of the husband to 
pledge his estate for the dower. But the 


(1) 14 Moo. I. A. 377, 17 W. R. 113: 10 B. L. R. 
45. 2 gath. P, C. J. 531; 3 Gar, P, O. J. 99; 20E, R. 
828, 
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howėver, in this appeal to refer to “such of” 


“to hold them as heir 
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appellant; having obtained actual and Jaw- 
ful possession of the estates undéra claim 
f: r her dower, 
their Lordships are of opinion, that she is 
entitled to retain that possession uniil her 
dower is satisfied, and the respondents cannot 
recover the possession...unless that satisfac- . 
tion has taken place. “Ib is not necessary 
-to say, whether this right of the widow in 
possession is a lien in the strict sense of 
the term, dlthough:..the right is so. stated 
in a judgment of: the High Court in a 
case of Ahmed Hossein v. Khodeja (2). 
Whatever the right may be called, it ° 
appears to be founded on the power of the, 
widow, as a creditor for her dower, to-hold . 
the property of her husband, of which she 
has lawfully, ahd without force or. fraud, 
obtained > possession, until her :debt is 
satisfied, with the liability to account to 
those entitled to thé property, subject to 
the claim- -for the profits received. This 
seems to have been the ground on which the 
claim of the-widow to retain the posses~; 
sion of the property was put in the casé 
of Ameer-oon-Nissa v. Moorad-oon-Nissa (3).” 

This decision is well supported by many 
authorities. In the first-quoted sentences 
of his judgment. Sir Montagu Smith allud- 
ed to a feature of the case with which he 
was dealing which distinguishes it from , 
the case of mortgage, usufructuary or 
other. In the. case of a mortgage the 
mortgagee takes and retains possession, 
under, an. agreement or arrangement made 
between him and the mortgagor. Any 
rights ‘the mortgagee may get are conferred 
upon him by the mortgagor. In the pre- 
sent čase, as well as in that dealt with by 
Sir Montagu Smith, neither the possession 
of thé property nor the right to retain 
that {possession when acquired is conferred 
upon the widow by the agreement of the 
bounty of. her.deceased husband, The pos- 
session of property being once peaceably 
and“ lawfally.. acquired, the right of the 
widow to retain it till her dower-debt is paid 
is conferred upon her by the Muhammadan 
Law. The husband, when he grants dower 
to his wife, cannot, according to Sir Montagu 
Smith, by any original hypothecation of his 
property, secure to her the payment of it. 
But the original and intentional hypotheca- 
tion of the mortgaged. property, to secure 
the re-payment of the mortgage debt is the 
very essence of every mortgage, usufric- 

(2) 10 W. R. 369; 3 B. L. R. A. O. 28 not 

RE SM IL A. 214; 1 Sar, P. G. J. 533; WE. R: 70, - 
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usufructuary mértgage and an ordinary 
mortgage is not so much a difference in the 
kind of security created as in the method 
- of enjoying it. In each case the property 
of the mortgagor is pledged to secure the 
debt, and when the amount sécured is paid 
the property pledged must be returned to 
the owner. The main difference between 
-a usufructuary mortgage and an ordinary 
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tuary; or other. The’ difference between a.. 


mortgage is thatin thè former it is part- 


of the initial agreement by which the 
security is created that the mortgagee shall 
atonce.go into possession of the mortgaged 
property and apply the proceeds he may 
derive from the use arid occupation of it 
to. discharge the mortgage-debt; while in 
the case of an ordinary mortgage of the 
_ usual sort it isin general not the initial 
intention of the parties that the mortgagee 
should go into possession of the property 
‘pledged immediately or at all, although he 
is empowered to do so if thé interest on 
the mortgage-money be not paid. Should 
be go into possession, he must account 
for the receipts just as must the usu- 
fructuary’ mortgagee. The’ widow who 
holds possession of hêr husband’s property 


until she hag. been’ paid her dower has. 


no estate or interest in the property as 
has a mortgagee under an ordinary mort- 
gage 


and following: sections of the Transfer of 
Property Act, and urged their Lordships to 
apply, by analogy, the principles embodied 
in those sections, at least in the case of 
usufructuary mortgages, to this case; but 
there are essential differences between the 
position ofa Muhammadan widow entitled to 
dower, who, like the widow in the present 
case, ‘enters upon’ her deceased, husband's 


property lawfully and, peaceably, and only. 
claims to retain that possession till her dower- 


debt “is satisfied, and the position and right 
of a mortgagee, usufructuary or other, to 
whom an owner: pledges his property to 
secure the re-payment of adebt. There is 
no realor true analogy between the two. 
It has been well-.said that there is nothing 
more misleading ‘than a false analogy. 
Their Lordships are, therefore, of opinion 
that in a case such as the present it would 
be on their part rash, if, indeed, not unwise, 
to attempt to apply either the ` provisions of 
those sections of the Transfer of Property 
Act or the principles these sections embody 
to the widows. +... 


Mr. DeGruyther called the attention ` 
‘of the Board to the provision of the 58th. 


. 
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It is now necessary’ to turn ‘to the ex- 
amination of the pleadings filed in the suit 
of 1902, and the issues raised by them, 


“with the view of ascertaining what, was the 


res adjudicated upon in that case, and what 
was the effect upon the properties or other 
interests of the parties of the dismissal of 
that suit, or the non-payment by the plaintiff 
to the widow of the sum found to bedue to 
her. Ep 

In the plain‘ in that suit the plaintiffs 
claimed, amongst other things, that it 
should be held that the defendant No. 1, 
Maina Bibi, the widow, wasin possession 
of -her late husband’s estate in lieu of her 
dower-debt, and that if any portion of that 


debt still’ remained to be recovered from. 
.the said estate, then a decree for the pos- 


session of the said estate might be passed 
in their favour upon thé condition of the 
payment of sucha proportionate amount of 
that debt as might properly be chargeable 
against théir share ofthe property. Musam- 
mat Maina Bibi, in answer to this claim, 
filed her written statement on the 22nd 
May, 1902. She, alleged, amongst other 
things: (1) thathher dower-debt, still unpaid, 
amounted to the sum of Rs. 51,000; (2) that 
her deceased husband had during his life 
time given to her his entire immoveable 
property in lieu of her dower-debt and put 
her into possession and enjoyment of the 
same ; (3) that’ since she had been so put 
into this possession of the said property, 
she had, without any objection from the 
plaintiffs or others, continued to hold that 
possession as she was by every means en- 
titled to do until the amount of her dower- 
debt had been fully paid. On these plead- 
ings, issues were framed by the Subordi- 
mate’ Judge. The second of those issues 
ran thus: Was the property in suit given 
by the deceased Muin-ud-din by way of 
gift to the defendant No. lin satisfaction 
of her dower, and, if so, is the gift binding 
on the plaintiffs? His finding on this issue 
is to the effect that no evidence was 
offered by the defendant No. 1 on the point, 
although she had raised the plea in her 
written statement ; and that'at the hearing 


. the widow's. Pleaders accepted the finding 


arrived atin an earlier suit in which she 
was defendant, that, she was, with the 
acquiescence of the heirs of her deceased 
husband; in possession of the property in 
suit in lieu of her dower. 

On the first issue the Subordinate Judge 
found that the amount of the widow's 
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dower was, in fact, Rs, 51,000, and that the 


plaintifs in the suit had accepted, that” 


amount as accurate. These findings were 
not questioned on the appeal taken to the 
High Court; but in subsequent litigation 
the widow persisted in putting forward the 
defence, thus practicaliy abandoned and 
never proved, thata gilt had been miade to 


her by her deceased-husband of all his pro-` 


perty in lieu of her dower. No satisfactory 
evidence has ever been given to support it. 
In addition to the claims for relief already 
metitioned, the plaintiffs put forward the 
eee :— 


o 7 it be held that defendant No. l is 
in possession (of the estate) in lieu of her 
dower-debt and that any portion of it is 
still to be recovered ,from the estate of 


Shaikh Moin-ud-din mentioned in lists ‘A,’ 


‘B’ and ‘OC,’ then a decree for possession 
may be passed on condition of payment of 
that proportionate amount of dower which 
may be charged against the plaintiffs 
share, 

“e A decree for mesne’ profits from 
November, 1890, to April, 1902, :or for any 
amount which may be. found due: by the 
Court against defendant No. 1; may be 
passed in favour of the plaintiffs.. 
presently been laid at Rs. 1,232 for payment 
of Court-fee, but in case the’ amount ex- 


ceeds the above a further Court-fee will be- 


duly: paid. 


“dj Mesne 


profits—pendente lite. and 


future -till the date of possession together, 


with interest and the costs of this suit and 
interest may be awarded to the pintu 
against defendant No. 1. . 

(e) Other necessary directions which may 
be deerned essential for justice to the prami 
iffs may be given.’ 


- Upon these claims the Subordinate Judge 
arrived at the following findings:— 

“95, Ifit be held’ that defendant No. 1 
should render an account, then she is en- 
titled to charge in that account interest at 
the rate of Re. ] per cent: per mensem on 
the entire amount of the dower-debt, other 
debts, funeral expenses, cost of new con- 
struction and the amount spent on the re- 
pairs of the house. 

“26. The cldim for moveable property is 
time-barred. 

“27. The claim for mesne profits is time 
barred. 


23. 


The plaintiffs are not entitled to 
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receive any mesne profits agd the amount is 
excessive.’ 

He took an account between the parties 
and came to the conclusion that the amount 
then due to Maina Bibi in respect of her 
cowera amounted, after making all just and. 
proper deductions, 40 Rs. 25,387 6-5, and on 
the 23rd November, 1903, made a decree, 
the crucial part of which runs as follows:— 

It is ordered and decreed that the plaint- 
iffs be put in possession of a seven- -twelfth 
share of the property specified in lists ‘A’ 
‘B' and ‘©’ mentioñed above on condition 
that they pay todefendant No. 1 Rs, 25,387 
within six months.from the date of the 
decree, in case of non-payment of the said 
amount within the said time, the plaintiff's 
claim be dismissed with costs. 

“It is further ordered that defendants 
Nos. 1 and 4 do pay to the plaintiffs. 
Rs. 659-8-0 on account of costs of this suit,. 
which has been charged against them. And 
it is further ordéred that in case the’ 
claim be dismissed .the plaintiffs do pay 
Rs. 290-13-9 to defendant No.1 on account 
of the costs of this suit which has been 
charged against them.” 

From this decree ‘the plaintiffs appealed 
to the High Court of Allahahad. . The 
appeal is numbered 6of 1904. The grounds 
of appedl are stated to be—(1) that the Sub- 
ordinate Judge should not have awarded 
interest to the first defendant. as he did; 
(2) that.the profits of the property in suit 
up tothe time fixed for payment, should 
have been set off against the amount due; 
(3) that the six months allowed for pay ment 
should have been directed to commence 
from the date ofthe decree becoming final. 


‘The appeal did not come on for: hearing 


till the 3rd July, 1906. It was on that day 
dismissed with costs. The decree. of the, 


‘Subordinate Judge was confirmed, but 


modified, by the provision that the time 
for payment of the amount found to be due 
should be extended’ to the 3rd° December, 
1906. No payment has, in fact, ever. been 
made by the plaintiffs or any! “of them in 
discharge of the sum awarded to the widow ~ 
by this decree of the .28th November, 1903, 
and the suit in which it was made accord-- 
ingly stood dismissed. . 

It is asuit in which the plaintifis claimed 
io be entitled to pr oprietary possession of a 


th share in the. . property mentioned in 


the two lists attached: to the plaint, they also 
claimed, in effect, to have heen entitled to 
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that ‘possession, not only. at the-date, ofthe’ 


plaint, but forthe 18 months previous,’ 


because they claimed a decree of mesne 
profits from November 1890 to April 1892, 
which they would not otherwise have been 
entitled :.to,; and also. claimed. mesne profits- 
pendente lite and in the future till the date 
of possession: Their claim, therefore, is for 
immediate possession of this property. 
Their suit is:a suit to recover that im-- 
mediate possession,‘ based upon the facts 
alleged in. the Sth and 6th-paragraphs of 
the plaint: (1), Namely thatthe only dower 
the widow was éntitled to was Fatimi dower 
amounting: to Rs. “107, and (2) that ‘the 
dower-debt ‘had long previously been paid 
from the properties mentioned! in the list 
A, BandG, 2° ' : Sop 

It is this claim to get immediate posses- 
sion of the property in suit and this claim 
alone: which has: been dismissed, and yet 
it has-been strenuously and-:-ingeniously 
argued by’ Mr. DeGruyther that the right 
of the plaintiff to recover possession of this 
land at any time subsequent to the decreé; 
or under any circumstances, however; 
changed:is absolutely barred in fact that the 
right is lost for ever. . -` | 
< The plaintiffs. themselves are willing that 
in the circumstances mentioned in the 
plaint a condition: for paymient: should bé 
attached to any claim“ that may be ‘made: 
That, however, does not alter ‘the matter: 
The condition ‘actually attached to the 
décree' might have been performed at any 
time. up. to the 3rd December, 106. It is 
the dismissal, which comes into effective 
operation on-that: day, not before, that, it 
is urged, has barred for ever the claim of 
the plaintiffs to:‘recover possession. ` 

The -Subordinate Judge has, in their 
Lordships’ ‘opinion, stated with perfect 
accuracy in the following passage of his 
judgment what wasthe legal effect upon the 


rights of the parties of the non-payment - 


of the sum directed: to be~paid--on the 3rd 
December, 1996: -He'said ' ' ik 

“It.is contended on. behalf of the answer- 
ing defendants thateas the decree in the. 
previous. suit provided that the suit shall 
stand: dismissed in the event of non-pay- 
ment-by the-plaintiffs within the time fixed 
and that as the plaintiffs did not.comply 
with that decree their proprietary right to 
the . property claimed was extinguished and 
Musammat Maina Bibi became the absolute 
owner’ from thé expiration of the period 
fixed for paymant and that plaintiffs’ claim 
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is barred by the rule of res judicata. Hav- 
ing given my best consideration to that 
contention ‘and to the various authorities 
cited on each side, Iam unable to accept 
itassound. The only interpretation which 
I can reasonably put on that decres is that 
it simply declared that if the plaintiffs 
wanted to have immediate possession of the 
property claimed, which Maina Bibi was 
entitled to hold till her dower-debt was 
satisfied, and discharged out of the usufruct 
or otherwise, they must pay the amount 
found dus to her by a certain date and that 
if they did not pay that sum they would 
not be entitled to immediate possession. 
The order of dismissal in the event of non- 
payment did not, I think, mean that if the 


- „plaintiffs failed to make the payment within 


the time fixed they<would be deprived of 
their proprietary right to the property and 
of their right to recover the property when 
the. dower-debt due to Maina Bibi should 
be discharged either out of the usufruct or 
by the ‘plaintiffs at some future date. The 
effect of dismissal and the plaintiffs’ failure 
to comply’ with the previous .decree was 
simply that the parties were relegated to 
the position in, which they were before that 
suit was brought.” 
The defence of res judicata is dealt with in 

.§. LLofthe C. P.-C. of 1908. 

' That section runs as follows :—“ 11. No 
Court shall try any suit or issue in 
which the matter directly and substantially 
in issue has been directly and sub- 
stantially ih issue in a former suit be- 
tween the same parties, or between parties 
under ‘whom they or any of them claim, 
litigating ‘under the same title, in a Court 
competent to try such subsequent suit or 
the suit in which such issue has been 
subsequently raised, and has been heard 
and finally decided by such Court.” 

` One asks-oneself what was the res that was 
adjudicated upon, either on the 25th No- 
vember, 1903, orin the Court of Appeal on 
the 3rdJuly, 1906? The things in dispute 
in thefirst ‘case were (1) the rightof the 
plaintifis to recover immediate possession 
of the land‘in suit, (2) the amount of dower, 
and (3) the rate of interest. Thetwo latter 
matters have been decided in that suit and 
éeannot-be re-opend. The suit out of which 
this appeal arises only asks for an adjudica- 
tion as to the account since 1903. The 
right to get immediate possession of land 
at the date when a suit to recover it is, in 
fact, instituted, is a wholly different thing 
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a wholly different res, from the right to re- 
cover itat some future time, and possibly 
under wholly altered circumstances. The 
non-fulflment of the condition attached to 
the decreé in the earlier suit only extin- 
guished the right to recover immediate pos- 
session as actually claimed, and could not 
and did not, in their Lordships’ opinion, ex- 
tinguish the right of the plaintiffs to the 
inheritance of, or their rights to recover 
possession of, the lands at some future 
time. That fact prevents this section from 
applying. The matter inissue in the first 
suit was not directly and substantially rais- 
ed in issue in the second even if the pro- 
vision as to the identity of the parties was 
satisfied, 

_ In the deed of gift executed by Mania 
Bibi, dated the 18th March, 1907, the decree 
of the 3rd July, 1906, is recited. The non- 
payment by plaintiffs i iu the suit of 1902 of 
the sum found in that suit to be due, name- 
ly, Rs. 25,387-5-0, is also recited, and it is 
alleged that these plaintiffs have no longer 
any right to the estate of her husband, de- 
ceased, that the donees in that deed and 
| the plaintiffs i in the last mentioned suit were 
parties to the partition suit mentioned in 
the deed, and made no - objections to it, 
Then follows a statement purpor ting to be 
made on her behalf running thus :— 

“As they (i. e., the plaintiffs) have not yet 
deposited the amount in the Court, they have 
no longer any right whatever to the pro- 
pérty, and I, the executant, ' have in every 
way become an absolute owner of the pro-. 
perty specified below, andI have up to this 
day been in proprietary possession and en- 
joyment thereof, without the participation 
and inter ference on the part of anyone else. 
Hence I, the executant, while in a sound 
state of mind and body, and while compe- 
tent to exercise all necessary and lawful ap- 
propriations, have, of my own free will and 

accord, without compulsion, coercion and 
` inducement . on the part of anyone else 
voluntarily made a hiba biltamlik’ of 
the entire zemindari property specified 
below.” 

She bases her claim to ahsolute ownership 
of her husband's property, not as formerly 
on a giftfrom-him inter vivos, but on the 
‘default of the plaintiffs in the suit of 1902 
to pay the money directed to be paid by 
them to her. This is a wholly absurd claim. 
The deed of the 12thJune, 1907, is as to 
this point substantially to the same effect 
asthe former, and both are ineffective for 


MAINA BIBI V. VAKIL AHMAD, 


[86 T. ©. 1925] 


the purposes apparently designed by those 
who framed them. i 

The present suit was commenced on the 
22nd July, 1915, 9 years and 19 days after 
the date of the decree in the High Court 
in the first suit, namely, the 3rd July 1906. 

It was instituted by the three sons of 
Musammat Barkat-un-Nisa, who was a 
cousin german of the deceased owner Shaikh 
Muin-ud-din (and were, therefore, the latter's 
rightheirs according to the Muhammadan 
Law against Mania Bibi, the .donees in the 

two deeds of 1907, and others. 

The plaint contains a very lengthy and 
detailed statement of all the previous. liti- 
gation between the party litigants, its re- 
sults, and what the plaintiffs contend are 
their rights, The relief they now, pray for 
runs as follows :— 

That— ` 

“The plaintiffs may, without paying any. 
amount; be put in proprietary possession of 
the zemindari property specified in list (C) 
the share in suit of the houses specified in 
list (D) left by Muin- ud-din as against 
defendants Nos, 2 to. 6.” 

“If the Court hold thatthe plaintiffs are 
not entitled to obtain possession. without 
paying the remaining proportionate amount 
of dower-debt they may, as against defend- 
ants Nos. 2 to 6, be put in possession of the 
zemindari property specified in list (C) and 
the share in suit of the houses specified in 
list (D) conditional on their paying the 
amount which may, after- deducting the 
profit of the property, be found under account 
to be payable by the plaintiffs. 

“Costs of this suit may be awarded against 
contesting defendant.” 

One ‘written statement in answer to this 
plaint was filed by defendants Nos. 1to5 and 
another by Chaudhri Muhammad Jsa, one 
of the doneesin the deed of 1907. In both 
of these statements it is admitted that this 
lady was, as an‘heir of her husband, entitl- 
ed to one quarter of his immoveable estate, 
and alleged that she was, and still continu- 
ed to be in possession of the entire of this 
estate in lieu of her dower-debt of Rs. 51,000. 
It is also admitted that the ‘plaintiffs in the 
suit of 1902 failed to pay the sum awarded 
to the widow on or before the 3rd December 
1906, or, indeed, at all. Several of the pleas 
put forward were found by the Subordinate 
Judge to be quite unsustainable. The only 
pleas of any importance relied upon were 
(1) that the’suit instituted in July, 1915, was 
parréd by s, 11 of the C, P. O., and that the 
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provision of that Statute by a lapse of. 12 


-years, between the date of the decree in the | 


first suit and the commencement of the 
second suit. - : 

. These pleas have been already dealt with. 
They are, in their Lordships’ view, quite 
unsustainable. 
Lordships understood, that Musammat 
Maina Bibi had by the deeds of 1907 assign- 
ed both her dower-debt and her right to 
hold‘ possession of her husband's estate until 
that debt was paid. It is doubful whether 
she could have done either of these things, 
but, however, that maybe, it is clear she, in 
fact, never purported or attempted to do 
either of them., On the contrary, in those 
deeds she describes herself as the’ absolute 
owner of the property of the deceased hus- 
band, and purports to convey that absolute 
ownership to her donees. There is no ground. 
for the contention, ifit has been really put 
forward, that because these deeds fail to 
effect a transfer of the absolute . interest 
with which they purport to deal, they ope- 
rate to transfer the widow’s dower-debt and 
her right to hold possession of the lands 
till that debt is paid. By giving up the 
possession of the lands, as in her deeds she 
alleges she has done, she has undoubtedly 
lost her right to hold the possession of them ` 
Their Lordships express no opinion on the 
point whether her representatives may 
not be entitled to recover the unsatisfied 
| balance of the dower-debt. If she has that 
right this judgment does not alter it or 
interfere with its exercise in any way. 

She and her advisers have, in their Lord- 
ships’ opinion, taken an entirely erroneous 
view oftheeffect of the non-payment by 
the plaintiff in the suit of 1902 of the sum 
decreed tobe due to her. That failure did 
not convert her into the absolute owner of 
the immoveable property of her deceased 
husband, of which she had been in posses- 
sion, nor did it confer upon her any proprie- 
tary interest in it or any right to dispose 
of it. The judgment appealed from was 
in their Lordships’ opinion, for the ahove- 
mentioned reasons, right and should be 
affirmed, and this appeal be dismissed with’ 
costs, and they will humbly advise His 
Majesty accordingly. .. f 

Z.K. . Appeal dismissed. 
_ Solicitor for the Appellants.—Mr. Douglas 
Grant. el ; 

Solicitor for the Respondent.—Mr, Hy. 8. 
L, Polak, ò> > i 2 
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ALLAHABAD HIGH COURT. 

Secon Civin APPBAL No. 798 or 1923. 

’ December 22, 1924. 

Present :—Mr. Justice Ryves and 
_ , Mr Justice Daniels. 
Chaube GOPI NATH AND ANOTHER 

— PLAINTIFFS —APPELLANTS 
- VETSUS ‘ 
Babu RAM NATH—Derenpant— 
5 RESPONDENT. 

Co-operative Societies Act (II of 1912), 3, 43- 
Rules framed by U. P. Local Government-——Dispute 
relating to election of Officers of Society—Reference to 
arbitration—Jurisdiction of Civil Court to entertain 
suit with regard to such dispute. 

The election of officers isa part of the “business” 


- of a Co-operative Society within the meaning of that 


expression as,used in cl. (1) of s. 430f the Oo-opera- 
tive Societies Act and any dispute relating to the 
election of officers must be referred for the decision 
of the Registrar or the arbitrators appointed by him 
in accordance with the rules framed by the U. P. 
Local Government under s. 43 anda Civil Court has 
no jurisdiction to entertain a suit with respect to such 
a matter. [p. 586, col. 2.] : 

In a reference to arbitration under the C. P.-O., an 
arbitrator has full discretion either to avt or to decline 
to act, whereas when a dispute is referred to the 
Registrar under the rules framed under s. 43 of the 


_ Co-operative Societies Act he is legally bound either 


to decide the matter himself or to refer it for decision 
Benen with the rules. [p. 586,col 2; p. 587, 
col. 1. 


Second appeal from a decree of the Sub- 
ordinate Judge, Muttra, dated the 29th 
January, 1923. 

Mr. S. C. Das, for the Appellants, 

JUDGMENT. —This is an appeal by 
two preference share-holdersin the Muttra 
District Co-operative Bank. The appellants 
were the plaintifis in the Trial Court. They 
brought asuit against four defendants for 
a declaration that the latter had not 
been legally elected Directors of the Bank 
and for an injunction to restrain them 
from acting as such. The Directors were 
elected for a period of three years. Owing 
to the delay which has taken place in the 
hearing of the appeal that period has 
now expired and it may be for this reason 
that the three surviving defendants are not 
now represented before us. The fourth de- 
fendant died while the suit was pending. 

The facts of the case are briefly these: — 
A meeting was held on 2fst September 
1921 forthe appointment of four Directors 
under the Bye-laws of the Society. The 
Society was one constituted under the Co- 
operative-Societies Act of 1912. The meet- 
ing was a disorderly one and about 4 p,m. 
it was adjourned by the Chairman. It was 
adjouned onthe ground that the meeting 
could not be concluded by day-light, but 
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the Subordinate Judge also finds that the 
meeting was so disorderly that from the 
very beginning of the meeting the Chair- 
man, who was the Collector of the District, 
was unable to make himself heard except 
by means of amegaphone. After the Chair- 
man had left, the party of B. Ganga Prasad, 
which was opposed to the candidates 
favoured by the Chairman, continued the 
meeting on their own account and proceed- 
ed to elect certain persons as Directors. 

The Chairman had originally adjourned 
“the meeting until the next day, Septem- 

ber 22nd, 1921. On that day, finding that 

a number of supporters of the defendants 

had gone away under the impression that 

the proceedings were finished, he further 
adjourned the meeting till October the 
4th. On 4th October resolution was pro- 
posed by B. Ganga Prasad’s party urging 
that an election had already taken place 
and no election remained to be carried 
out.” This resolution was disallowed by the 

Chairman. B.Ganga Prasad’s party then 

left the ‘meeting in a body, and the persons 

remaining proceeded to elect the four 
defendants as Directors. 

"Itis clearly proved that the Chairman 

acted both at the meeting of October the 

4th and , previously as a partisan, He was 
< strongly opposed to the candidature of the 
persons favoured by B. Ganga Prasad's 
party and desired to prevent their election 
if possible. The point which we have to 
determine, however, is, in the. first place, 
whether the suit filed by the plaintiffs 
lies inlaw. The question depends on the 
interpretation of rules framed by the Local 
Government under s. 43 of the Act. The 
Act is in many ways a skeleton Act 


and leaves very many important matters. 


to.be determined by rules. The rule-mak- 
ing power is contained in s. 43 and is 
framed in the widest possible manner. 
It gives the Local Government a general 
power to make rules to carry out the pur- 
poses of the Act, and then proceeds to 
enumerate twenty particular points in res- 
pect of whichrules may be made. The 
enumeration ôf these points is preceded by 
the werds “in particular and without pre- 
judice to the generality of the foregoing 
power.” Among the special points men- 
tioned in clause (1) is “any dispute touching 
the business of a Society between members 
or past members of the society”. The 
section lays down that such rules may pro- 
vide for any dispute being referred to the 
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Registrar for decision, or if hes 
to an arbitrator or arbitrafois. A 
made under this section are to be 
ed in the Local Official Gazette anc 
publication are to have the effec! 
Rules have been made under this 
and were published in the United 
ces Gazette of December 6th, 19.9 
p. 1763. They provide among ot] 
ters that any dispute of the natu 
fied in cl. (I) of s. 43 shall be 
to the Registrar, who may eithe: 
it himself or refer it for decision . 
gle arbitrator appointed by him o: 
arbitrators of whom he shall ap} 
Chairman. The Registrar or the a) 
are given the powers of a Civil (C 
the purposeof summoning witne! 
it is laid down that their award shi 
forceable by a Civil Court: in | 
manner as if it were a decree passe 
a Court.’ Itis also provided that 
award shall he called in questior 
Civil or Revenue Court. 

It has been contended before 
was contended in the Courts bel 
the word “business” in the -Ac 
these rules is confined to` money 
such asthe giving of loans to 
and the settlement of money clain 
ing regard to the very wide form 
s. 43 and the rules made underit a 
ed, we think that the word “busin 
not intended. to be understood in £ 
restricted sense. The election of i! 
was .certainly a part of the busine 
Society and we think that the inte 
the Act was that this and any di 
a similar character should be refe 
the decision of the Registrar or tl 
rators appointed by him in ac 
with the rules made under s. 43 
to the Civil Court. Itis further 
ed before usthat a reference was 
the Registrar after the suit had b 
The parties agreed torefer it to 
tion and named the Registrar of 
ative Societies as arbitrator. On 
ance being made to him he decline 
This was a reference to arbitratic 
the provisions of the Second Sched: 
©. P. C. and is entirely distinct f 
procedure contemplated by r. 2C 
Rules of 3rd September 1919. In 
ence to arbitration under the C. . 
arbitrator has full discretion eith 
or to decline to act, whereas if the 
had been referred tọ the Registr 


[60 41. U, 2540} 


the rules he would. have been legally’ ` 


bound either to decide it himself or to 
- refer it for decision in accordance with 

the rules. a 
` For these reasons we think that the Court 
below was right in holding that the suit 
was not maintainable. We, therefore, dis- 
miss the appeal but without costs as the 
respondents are not represented. 

Z. K. ‘Appeal dismissed. 
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MADRAS HIGH COURT. 
Suconp. CLVIL APPEAL No. 737 or 1922, 
November 5, 1924. 

Present: —Mr. Justice Ramesam. 
VENKATACHA LAPATHI IYENGAR— 

_ PLAINTIFe—APPELLANT 

eet . versus i 

_DEVARAJA PILLAI—DEFENDANT— 
: E . RESPONDENT, 

Provincial Small Cause ‘Courts Act (IX of 1887), 
Sch: II, Art. 41--“Money due from a_co-sharer,” 
meaning of-—Joint pro-note, payment of—Contribu- 


tion, suit for, whether cognizable by Small, Cause 
Court. | 


“The words “money due from a co-sharer” in Art. 41 
of Sch. II to the Provincial Small Cause Courts Act, 
mean money due from a co-sharer “as such”. 
< A suit to recover money due from the defendant by 
reason of his being one of the joint makers of a 
promissory-note satisfied by the plaintiff is not a suit 
to recover “money due from a co-sharer” within the 
meaning of Art. 41 of Sch. Il to the Provincial Small 
Qause Courts Act and is not, therefore, excluded from 
the cognizance ofa Small Cause Court. The fact 
that the promissory-note was itself executed by 1edson 
ofa joint purchase made by the plaintiff and the 
defendant would not make the amount’due as one “due 
from a co-sharer”. | 
Second appeal against a decree of the 
‘District Court, Coimbatore, in A. 8. No. 172 
of- 1921; preferred against that: of the 
Court of the Principal District Munsif, 
Erode, in O. 8. No. 81 of 1920. 
Mr. V. C. Seshachariar, for the Appellant. 
_Messrs, S. Durdiswamy Iyar and V. 
Thiagaraja Aiyar, for the Respondent. 
JUDGMENT.—The suit is for con- 
tribution from the defendant in respect of 
money paid by’ plaintiff in excess of his 
share of the amount due on a joint pro- 
- missory-note. The plaintiff and defendant 
jointly purchased a land for Rs. 2,000. They 
executed a promissory-note for Rs. 950 to 
the vendor. The plaintiffs case is that he 
owed only Rs. 200 out of the note with the 
corresponding interest whereas the defend- 
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ant contended that both were liable equally 
on the note, Plaintiffs suit is to recover 
what, according to him, he paid in excess. 
“The question is whether this suit falls 
under Art. 41 of Provincial Small Cause 
Courts Act. I think the words “money due 
from a co-sharer” in Art. 41 mean money 
due from him as such. In this case, the 
money is due from the defendant by reason- 
of his being one of the makers of the pro- 
missory-note. The fact that the promissory- 
note was itself executed by reason of the 


. joint-purchase does not make the amount, 


one due from a co-sharer. Ido not think 
the suit falls under Art. 41. The result is 
that the suit is of a small cause nature 
and there is no second appeal, 

Onthis ground, the second appeal fails 
and is dismissed with costs. As respond- 
ent has not given notice of the preliminary 
objection, he will be entitled to only one- 
fourth of the costs. 

V. N. V. 


Z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decrer No. 673 of 
1919. 

July 29, 1924, 

Present:—Mr. Justice B. B. Ghose. 
DWIJADAS CHAKRAVARTY 
AND ANOTHER—APPELLANTS 
VETSUS 
DEARISH AND OTHERS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 50 (2)~-- 
Fizity of rent—Presumption—Nominal change in rent, 
effect of. 

Inorder to rebut the presumption arising under 
s. 50 (2) of: the Bengal Tenancy Act it is not neces- 
sary that the change in the rate of rent should have 
been substantial. Where a landlord does not want to 
alter the rent toany substantial extent but wants 
evidence for rebutting the presumption which the law 
raises in favour of the tenants and for that purpose 
makes a nominal alteration in the rent and the posi- 
tion is acéepted by the tenants themselves, it amounts 
to a change in the rate of rent which destroys the 
presumption of the fixity of rent from the time of the 
Permanent Settlement. [p. 588, cols 1 & 2.] 

Appeal against a decree of the Special 
Judge, Dacca, dated the 6th December 
1918, reversing that of the Assistant Settle- 
ment Officer, Dacca, dated the 28th August 
1917. i 

Babus Surendra Chandra Sen and Prakas 
Chandra Pakrast, for the Appellants. 

Babu Jyotirmohan Bhattacharjee, for 
the Respondents. ; 


o 


JUDGMENT .—This appeal turns upon 
the question whether the presumption under 
s. 50 (2) arises in favour of the tenants. The 
sub-s. (2) runs thus; “If it is proved in any 
suit or other proceeding under this Act 
that either a tenure-holder or raiyat and his 
predecessors-in-interest have held at a rent 
or rate of rent which has not been changed 
during the twenty years immediately before 
the institution ofthe suitor proceeding, it 
. shall be presumed, until the contrary is 
shown, that they have held at that rent or 


rate of rent from the time of the Permanent. 


Settlement”, It was found by the Court of 
first instance that the rate of rent was 
changed in more than one occasion. On 
appeal by the tenants the learned Special 
Judge held that there was no reliable evi- 
dence of any alteration in therate of rent 
previous to the year 1292 B. S. The plaint- 
iffs’ contention was with reference to the 
circumstances after 1292 B. 8. that the rate 
of rent was increased by one pice per kani 
and, therefore, the presumption in favour of 
the tenant has been rebutted. The learned 
Judge in dealing with the question observes: 
“Tf there was an addition of one pice per 
kani to the rent in 1292 it was not a sub- 
stantial change. lt was done, if it was done 
at all, in order that the landlord might say 
that the rent had not been always the same 
rather than i in order to make a real change 
‘in the rest.” It is argued on behalf of the 
landlord appellants “that if there was an 
alteration of the rate of rent, however, small 
it might be, the presumption ought to be 
held to have been rebutted, and there isno 
provision under. the law that the change 
should bea substantial change. It is con- 
tended on the other hand by the respond- 
ents relying upon some cases in the 
Weekly Reporter that if the change is not 
substantial the presumption of fixity of 
rent arises in favour of the tenant. I amof 
* opinion that there is nothing in the section 
which requires that any change in the rate 
of rent should be substantial in order to 
rebut the presumption raised under s. 50 (2) 
of the Bengal Tenancy Act. It might very 
well be that the landlords did not “want to 
alter the rent to any substantial extent so 
as tocause hardship to the tenants but 

they wanted evidence for rebutting the pre- 
sumption which the law raises in favour 
of the tenants, and in that view made a 
-nominal alteration in the rent and if this 
position was accepted. by the tenant that 
would amount toa change in the rate of 


rent which would destroy the presumption 
of the fixity of rent from the time of the 
Permanent Settlement. The cases in the 
Weekly Reporter, in my opinion, do not lay 
down any principle which I am to follow. 
In this case, however, there isno clear find- 
ing whether the rate of rent was changed in 
1292 by one pice per kani. I have quoted 
that portion of the judgment of the learned 
Judge and it seems.to me that he held 
that assuming that there was a change as 
alleged by the plaintifis the presumption 
in favour ofthe tenants should be held to 


‘have not been rebutted. 


Under these circumstances it seems to 
me that I have no alternative but to send 
back the case for the purpose of finding as 
to whether there has been a‘ change in the 
rent or rate of rent payable by the tenants 
to which the tenants agreed. If the Court 
finds that there was such a change the pre- 
sumption in favour of fixity of rent would 
not arise. If the finding is to the contrary 
then the tenants will have the benefit of the 
presumption. This case is, therefore, sent 
back to the lower Appellate Court for deci- 
sion in accordence with the observations 
made. 

The costs will abide the-result. 

Two compromise petitions have been 
filed to-day by the appellant and some of the 
respondents under s.147-A of the Bengal 
Tenancy Act. Iam not satished that the 
enhancement agreed upon is fair and 
equitable. As I “remand the main case for 
decision according to the observations made 
by me in my judgment these matters will 
be decided by the Court below along with 
the case of the other tenants, These two 
petitions will form part ofthe record and 
will be sent to the lower Appellate Court for 
disposal according to Jaw. 

Z. K. Appeal allowed, 
Case remanded. | 


MADRAS HIGH COURT. 
CIVIL REVISION Prririon No. 497 or 1923. 
October 29, 1924. 
Present:—Mr. Justice Venkatasnbba Rao. 
. ACHARATH PARAKAT KUNHI 
PAKKI—Derenpant No. 1—PETITIONER 


a Versus 
MEKKILERI KARAI KAVARI AND 
ANOTHER— PLAINTIFF AND DEFENDANTS 
No. 2— RESPONDENTS. 
Tort—Damages, suit for--Wrongful act of third” 
party. 


(86 I. O. 199] 
TA suit for damages against a defendant for the 
‘vrongful act or-omission' of a third party can lie only 
if the defendant intended that, as the consequence of 


the act done by him, the third party should do the 


act which immediately caused the damage. 

On a dispute arising as to the ownership of certain 
tides, the defendant got the Abkari authorities to 
restrain the plaintiff from tapping them. Ima suit 
for damages against the defendant for san alleged 
tort: : f 

Held, that the plaintiff was not entitled to succeed 
in.the absence ofa -finding that the trees did not 


- belong to the defendant or. that the representations 


made to the authorities were untrue. . 


Petition, under s. 25 of the Act IX of 
1887, praying the High Court to revise the 
decree ofthe Court of the Principal District 
Munsif, Tellicherry, dated the 14th Novem- 
ber 1922 in 8.-C:-S. No. 249 of 1922. 


“Mr.” B. Pocker, for the Petitioner. 
Mr. C. Kunhi Raman, for the Respond- 


ents. i f < 

.. JUDGMENT.—The- first defendant 
obtained an assignment of certain lands ' 
` from the jenmi to whom it ‘belonged: “The 


second defendant has been a lessee under 
the jenmi. The plaintiff under a contract 


. with: the second defendant claimed the right 


to get the trees marked andtap them. ‘The 
first defendant filed a suit-against the second 
defendantand applied for the issue of a 
temporary injunction restraining the second 
defendant from getting the: treés-marked or 
from: tapping them. The application was 
adjourned’ by the Judge to whom it was 
made tothe 28th March 1922, After the 
adjournment was made the first defendant 


. petitioned the Abkari authorities to prevent 


i 


the-second defendant and ‘the plaintiff from- 
dealing with the trees in question in the. 


manner’ they claimed they had a right to 
deal with them. Pending- the disposal of 


the application for the issue of temporary ` 


injunction, the Abkari authorities made 
orders preventing the plaintiff from tapping 
tle trees, . : ` 


The plaintiff instituted the present suit- 
: claiming damages for the-act of the abkari ` 
authorities from the, first defendant. .The:- 


District Munsif who -tried the suit unfor- 
tunately treated itas one relatingto pro- 


“curing abreach of contract and his judg-. 
The © 


ment is vitiated by this mistake. 
judgment, as it stands, cannot be supported 


(Clerk and Lindsell at p. 150 of their. 


Book on Torts say “Where between the act 
of the defendant and the damage-complain- 
ed of there intervenes, as one of the links 
in the chain of causes, the wrongful act-or 
omission of a third party, the question whe- 
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ther. the damages is to be regarded as too 
remotely connected with the defendant's 


the 


immediately causes the damage, he will be 
liable.” With reference to the law, as 
stated in the passage quoted, let us see 
how the facts stand. Did the defendant 
intend that as a consequence of the act done 
by himself, the Abkari authorities should 
do the act which immediately caused the 
damage? Inthe first place, for ascertain- 
ing the intention ‘of the defendant, there 
must be something on the record to show 
that the statement he made to the Abkari 
authorities is untrue. Ifas a matter of fact 
the defendant was really the .owner of the 


‘trees and the plaintiffs did not have aright 


to tap those trees, no intention to cause 
damage to the plaintiff can be inferred. 
Unfortunately a finding on this essential 
matter has not been recorded by the Dist- 
rict Munsif. , 

For a proper disposal of the case it would 
be necessary to call for a finding on the 
issues that arise with reference to the ob- 
servations I have made above; but consider- 
ing that this, will involve not only a waste 
of time, but a large expense to the parties 
out of proportion to the petty amount in- 
volved, Mr. Kunhiraman, the learned Coun- 
sel for the respondent, very properly told 
me that, if I was against him, the best thing 
to do would be to allow this civil revision 
petition and not to callfora finding from 
the lower Appellate Court. Accepting that 
suggestion, I allow the civil revision peti- 
tion andset aside the decree, but in the 
circumstances I make no order as to costs. 

V.N. V. 


Appeal allowed. 


ALLAHABAD HIGH COURT. 
‘ Seconp CIVIL APPEAL No. 10% or 1923. 
- November 3, 1924. 
Present :—Mr. Justice Lindsay and 

© Mr. Justice Kanhaiya Lal. 

NADIR HUSAIN-—PLAINTIFE—APPRLLANT 
VETSUS : 
SADIQ HUSAIN—DEFENDANT— 
RESPONDENT. 

Muhammadan Law-—Pre-emption swit—Court, whe, 


kd 
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ther can- take cognizance of facts happening during 
pendency of proceedings—Pre-emptor having equat 
right with vendee—Procedure. 

The defendant in a pre-emption suit claimed to 
have equal rights of ‘pre-emption with the plaintiff 
by virtue ofa transfer in his favour which, however, 
was the subject of challenge in another suit. The 
latter suit was withdrawn during the pendency of an 
appeal in the pre-emption suit ; | 

Held, that the Appellate Couré was entitled to take 
cognizance of the fact that by the withdrawal of 
the suit chdllenging the transfer in favour of the 
defendant, the defendant's right of pre-emption had 
pecome equal to that of the plaintiff. z 

Under the Muhammadan law where it is-found that 
the right of a pre-emptor is equal to that of the 
vendee the pre-emptor is entitled to a decree for 
pre-emption of half the property transferred. [p. 591, 
col. 1.) 


Amir Hasan v. Rahim Bakhsh, 19 A. 466; A. W. N, 
(1897) 118; 9 Ind. Dec. (x. s.) 300 and Abdullah v. 
Amanat Ullah, 21 A. 292; A, W.N. (1899) 82; 2 Ind, 

, Dec (x. 8.) 895, relied on. ° 

. Second appeal from a decree of the Second 
Additional Judge, Gorakhpur, dated the 
4th of April, 1923. 

Dr, M. Wali-ullah, for the Appellant. 

Mr. Gulzari Lal, for the Respondent, 

JUDGMENT.—This is a pre-emption 
second appeal. The plaintiff is the appel- 
lant and the case has to be decided in 
accordance with the provisions of ‘the 
Muhammadan Law of pre emption, 

The suit was a suit to pre-empt the sale 
of a certain fractional share of a house 
which was carried out by a document dated 
the 20th October 1921. 

The plaintiff brought his suit for pre- 
emption on the 24th April 1922. 

While that suit was pending the pur- 
chaser of the property, on the J5th July 

. 1922 took a transfer of a portion of the pre- 
mises from one Ali Raza. f . 

» Before the suit for pre-emption was 
decided, Ali Raza on the 2ist November 
1922 filed a suit against his transferee for 
the avoidance of the deed of transfer on the 
ground of fraud and undue influence. 

Before this latter suit was decided the 
pre-emption suit of the plaintiff-appellant 
was decreed on the 6th of. December 1922 
by the Court of first instance. 

> The finding of the Munsif was that the 
transfer of the 15th July 1922 in favour 
of the -vendee had not been proved. 

The defendant appealed to the District 
Judge and when the case came up there the 
appeal was allowed and the plaintit’s suit was 
dismissed in its entirety. f 

The learned Judge of the lower Appellate 
‘Court took notice of the fact that after the 

‘pre-emption suit had been decided by the 
_Munsif the suit brought by Ali Raza for 
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avoidence of the transfer was withdrawn. 
The learned Judge, therefore, being of 
opinion that the result*of the withdrawal 


.was the failure of the suit and consequent- 


ly the establishment: of the transfer which 
Ali Raza had previously executed in favout 
of the purchaser in the pre-emption sulit, 
held that on the facts as they stood it was 
established that the purchaser was at the 
time of the First Court’s decree-a co-sharer 
in the property. He held, therefore, that 


the plaintiff had no better right of pre- 


emption than the purchaser and so 
dimisséd the suit, 

It has been argued before us in appeal 
that the learned Judge of the Court below 
was in error in coming to this decision, 
The point taken is that he was not entitled 
to take notice of anything which happened 
subsequent to the date of the decree of 
the Court of first instance so as to arrive 
at a decision that the transfer executed by 
Ali Raza in favour of the purchaser was a 
valid transfer. i 

We do not agree with this. It seems ‘to 
us that the learned Judge was perfectly 
entitled to take the course.he did. He had 
before him the fact that the transfer which 
had been challenged by the transferor had 
become established by reason of the with- 
drawal of the suit which was brought for 
the purpose of challenging it, and his deci- 
sion on this point ‘obviously must relate 
back to the date of the transfer, namely, the 
15th July 1922. We think, therefore, that 
he was entitled to hold that at the time of 
the decree of the Court of first instance in 
this compromise suit, the vendee was a co- 
sharer in the premises, a portion of which 
had been sold and was sought to be pre- 
empted. ` A Mp 

On this part of the case, therefore, we 
think the argument of the appellant must 
fail. 

Another point raised here with reference 
to the transfer is this, namely, that it is 
argued that the transfer made by Ali Raza 
being the transfer of an undivided share 
the doctrine of “mushaa” applies and the 
transfer is. invalid. As to this all we can 
say is that no such point was raised in the 
Court below and we have before us no 


- he 


_materials which would enable us to decide 


the question if we allow it to be raised. 
There remains only a third point .which 


is a pure point of law and which is raised 


in the 6th, ground of the memorandum of 
appeal. Dr. Waliullah for the appellant 
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contends that in any case the Court’ was 
wrong in dismigsing the pre-emption suit 
in its entirety. He cites certain rulings of 
this Court and also of the Bombay High 
Court in this connection. It certainly has 
been held by this Court in: Amir Hasan v. 
Rahim Bakhsh (1), Abdullahv. Amanat Ullah 
.(2) that where two. co-sharers in a property 
have equal rights of preemption these 
rights ought to be given effect to, and the 
rulings of this Court have been accepted by 
a Full Bench of the Bombay High Court ‘in 
.the case of Vithaldas Kahandas Soni v. 
Jamietram Maneklal (3). The Calcutta 
High Court, it is true, has taken another 
view, but we are bound to follow the deci- 
sions of our own Court. 

lf we give effect, therefore, to the law as 
laid down in the rulings which have been 


referred to, it seems to us that in any case- . 


the plaintiff here was entitled to a decree 
for pre-emption of-half the proper ty trans- 
ferred. 

it has been argued before us and it cer- 


tainly seems to be the case that this ` 


question was not raised in the lower Appel- 
late Court. Obviously it could not have 
been raised in the Court of first instance. 
- However we have to bear in mind that the 
appellant here was respondent in the Court 
below and there was no occasion for him-to 
file any written petition of objection against 
the First Court’s decree. We think indeed 
that the point ought to have been raised in 
the lower Court and the respondent ought 
to have supported the decree of the Court 
of first instance so far as it was possible 
for him to do. We do not’ know really 
whether this question was raised or not. 
All that can be said. is that we donot find 
any indication of it in the judgment. When 
allis said and done, however, the question 
is a pure matter of law and there will be 
no harm done to any party by its being 
raised in the stage of second appeal. We, 
therefore, allow this appeal in part for the 
reasons already given and reversing the 
decree of the Court below direct that a 
decree for pre-emption of half the property 
transferred’ by the document of the 20th 
October 1921 be, passed in favour of the 
plaintiff-appellant on payment of Rs, 15, 


nee 19 A. 466; A, W.N. (1897) 118; 9 Ind. Dec. a s.) 
ore 91 A, 292; A. W., N. (1899) 82; 9 Ind. Dec. “os. s.) 
a an Ind. Cas. 279; 44 B. 887; 22 Bom. L. R 698 
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We allow the appetlant two months to 
deposit this money in the Court of first 
instance. On his failure to deposit the 
money, the result will be that the suit of 
the. plaintiff will stand dismissed with costs 
in all Courts. As the plea upon which this 
appeal has succeeded was not raised in the 
Court below we think the proper order to 
pass is that in case of payment of the pre- 
emption money by the plaintiff as directed 
the parties do bear their own costs in all the 
three Courts. 


Z. K. Decree modified. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND EXECUTION OF DECREE APPEAL 
No. 66 oF 1924. 

December 18, 1924. 
Present:—Mr. Dalal, J. C. 
DURGA PRASAD SINGH AND OTHERS 
—JUDGMENT-DEBTORS—APPELLANTS 
versus 
JAKHOO RAM AND OTHERS— 
Decres-HoLpers—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 
0. XXI, rr 11 to 14, O. XXXIV, r, 5—Linatation 
Act (IX of 1908), Sch. 1, Art. 182—-Registration Act 
(XVI of 1908), s. 17--Mortgage-decree, transfer of— 
Registration, whether necessar: y—Execution of decree, 
application for—Amendment of application— Erten- 
sion of time—Limitation. 

The sale of a final decree for sale of mortgaged 
property passed under O. XXXIV, r. 5 of the C. P.C., 
does not require registration. 

Mumtaz Ahmad v. Sri Ram, 21 Ind, Cas. 462; 35 A, 
524; 11 A. L. J. 815, relied on. 

Naga Kanaturia v. Babaji Katari, 8 B. 610; 4 Ind. 
Dee. (N. 5.) 784, distinguished. 

An application for execution of a decree was filed 
on adate within three years of the next previous 
application. The requirements of rr. 11 to 14 of 
O: XXI of the C. P. O., had, however, not been com- 
plied with and the Court allowed the defect to be 
remedied under r. 17, within a certain date fixed by 


148, 


it. The defect was remedied withi the time allowed 


and the-application was ré-filed on a date which was 
more than three years after the date of the next. 
previous application, but the Court started execution 
proceedings on the application : 

Held, that the Court must be presumed to have 
extended time under s. 148 of the C, P. C., and the 
application must be deemed to bave been filed within 


tim 
“Raghu Nath Thatha Ma iar v. Venkatesa Tawker, 
96 M. 101; 12 M. L. J. 435 and Natesa Pillai v 
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Ganapathia Pillai, 38 Ind. Cas. 136; 40 M. 919; 21 
M. L. T. 257; 5 L. W. 648; 32 M. L. J. 621, referred 
to. 

No general principle can be laid down as to what 
applications returned for amendment would be legal 
ones and what would be illegal ones by reason ofthe 
defects, An execution application may be so defective 
as not to be an application according to law at all, 
but in each case the question is one of fact as to what 
would constitute such defect. Therefore, one case 
cannot be a guide in another case. h 

Appeal against an order of the Subordi- 
nate Judge, Partabgarh, dated the 4th 
August 1924, preferred against that of 
the Munsif, Kunda, dated the lst March 
1924, 

Mr. Moti Lal Saksena, for the Appel- 
lant. . 

Mr. Radha Krishna, for Respondent No.1. 


JUDGMENT.—Two points are urged 
in appeal here. , 

(1) That the transfer in favour of the pre- 

` sent applicant for execution not having been 
registered was not enforceable. : 

(2) That the application was beyond time. 
The question of registration was not pressed 
before the lower ‘Appellate Court. The 
Trial Court, however, has referred to the 
ruling in the case of Mumtaz. Ahmad v. Sri 
Ram (1) and held that registration was not 
nécessary. The sale was made of a final 
decree for sale of mortgaged property passed 
under O. XXXIV, r. 5. The appellant's 
learned Counsel referred to a case reported 
as Naga Kanaturia v. Babaji Katari (2). 
The facts there were different because the 
deed of assignment transferred interest in 
the mortgaged property and the sale was 
not of a decree. 

The bar of time has been pleaded on the 
following grounds. One of the previous 
applications for execution was filed on the 
24th June 1920, a date within three years of 
the next previous application. The require- 
ments of rr. 11 to 14 had not been complied 
with. The Court, however, did not reject 
the application but allowed the defect to be 
remedied under r. 17 within a certain date 
fixed by it. The time fixed was 15 days 
„and the defect was remedied on 14th July 
1920, „It is pleaded that the date of filing 
application must be taken to be Mth July 
1920, when the defect was cured. Inmy 

‘opinion there was no necessity for the 
return’ of the application and the Court 
ought to have kept the application. A time 
was fixed for the curing of the defect and 


(1) 21 Ind. Cas. 462; 35 A. 524; 11 A. L. J. 815, 
_ (2) 8B. 610; 4 Ind. Dec. x. 8.) 784, 
r A 
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such a time was extended by the Court 
under s. 148 of the C. P. œ The Court after 
the defect was cured started proceedings 
in salè, so it must be presumed that the 
Court extended the time under the autho- 
rity vested in if under s. 148 of the C. P. C. 
The ruling quoted by the appellants’ learn- 
ed Counsel in Raghu Nath Thatha Chariar 
v. Venkatesa Tawker (3) has-been explained 
in Natesa Pillai v. Ganapathia Pillai (4). An ` 
execution application may be so deféctive 
as not to be an application according to law 
at all but ineach case the question isone 
of fact as to what would constitute such 
defects. For this reason one case cannot be 
a guide to another case, . 

In the present case the defect was one 
which could easily. be corrected and the 
papers were required for the verification of 
the application of 24th June 1920 and not ` 
for the purpose of any further information 
which may enable the Court to proceed to 
execution. In these circumstances my opi- 
nion is that the application of 24th June 
1920 was a legal one and not defective and 
must be taken to be the one on which the 
execution ‘proceedings were taken by the 
Court. As pointed out in the judgment of 
the Madras High Court referred to ahove’ 
the law on the subject is undesirably vague 
andno general principles can-be laid down 
as to what- application returned for amend- 
ment would be a legal one and what 
would be an illegal one by reason of its 
defects. ; 

I dismiss this appeal with costs. 


Z. K. 4 Appeal dismissed. 
(3) 26 M. 101; 12 M. L. J. 435. 
(4) 38 Ind, Cas. 136; 40 M. 949; 21 M. L. T. 257; 5 L. 
W. 648; 32 M. L. J. 621. 
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. LAHORE HIGH COURT. 
First CIvIL ApPpgaL No. 995 or 1920. 
A May 8, 1924. 

Present:—Mr. Justice Moti Sagar and 
Mr. Justice Martineau. 

WALI MUHAMMAD AND OTHERS— 
DEFENDANTS— APPELLANTS 

veTSUs 

MAHLU AND OTHERS—PLAINTIFES— 

RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. I, r. 8, 


O XXII, r. 4—Death of some of several respondents 
Permission to defend appeal in representative capd- 


è 


faé Í. Ö. 1925) 
city~-Legal representatives not made parties—Appeal, 
whether abates. ’ 

Where, certain resp@ndents who were parties to 
thé suit and to the appeal in the lower Appellate 
Court have died, an order passed» under O. I, r. 8 of 
the ©. P. C., allowing some of the respondents to 
defend the appeal on behalf of others will not relieve 
the appellants from the necessity of impleading all 
those who had'obtained a decree in their favour and 
the representatives of.any of them who: have died,- 
and the appeal will abate in toto if no steps are 
taken by the appellants to bring the legal representa- 
tives of thé latter on the record within the time pres-- 
cribad by law. [p. 593, col 2.] 

Ram Dayal v. Mohammad Raju Shah, 51 Ind. Cas. 
437; t6 P. R. 1919, distinguished. 

First appeal from a decree of the Senior 
Subordinate Judge, 'Shahpur at Sargodha. 
datad the 25th February 1920. 

Sheikh Abdul Qadir, K. B. and Mr. I. C. 
Chopra for Mr. Saleem, for the Appellants. 

Lala Ram Chand Manchandra and Lala 


Jagin Nath Bhandari, for the Respondents. ` 


JUDGMENT.—This appeal arises out 
ofa suit for a declaration that defendants 
Nos. lto 43 are not entitled to have any 
share in-the shamilat of Mouza Lal Husain 
in the Khushab Tahsil of the Sargodha 
District and that the plaintiffs are the 
exclusive owners thereof. The suit having 
bean dismissed by the lower Appellate Court: 
the plaintiffs have. filed a first appeal in this 
Court. . ” 

A preliminary objection is, taken on be- 
half of the respondents that the appeal has 
abated..by reason of the deaths of some of 
the defendants-respondents ‘aud the failure 
of the appellants. to apply for their legal 
representatives to be brought on the record 
within the time prescribed by law. On be- 
half of the appellants it is. contended that 
they made an application under O. I, r. 8, 
C. P. C., that four of the respondents might 
be permitted-to defend the appeal on behalf 
of the others and that this application was 
accepted by the learned Judge in Chambers 
who admitted the appeal. It is pointed 
out that only one of these four respondents 
has. died and that an application to im- 
plead his legal representatives was made 
by the appellants within the statutory 
period. Reliance is placed on Ram Dayal 
v. Mahomad Raju Shah (1) and it is urged 
that the other deceased respondents were 


not necessary parties and that there was - 


- no. necessity in. their case to make an 


application under O. XXII, r. 4, U. P.O. - 


In our opinion the ruling cited is clearly 
distinguishable and has no application to 
the present case. In that case a suit was 


(H 5, Jad. Cas. 437; 46 Pi R 1949, 
38 
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‘held 
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brought by a certain person for himself 
and 29 others under O. I, r. 8,0. P. 

The suit was decreed and an appeal 
against that decision also having been 
dismissed, a second appeal was filed by 
the defendants in this Court. During the 
pendency of the second appeal some of the 
plaintiffs; on whose behalf the suit had also 
been instituted, died and no steps were 


taken by the appellants to bring their legal. 


representatives on the record within the 
statutory period. The plaintiffs, who had 
died, had never applied to the Court to 
be made parties to the suit under O. I,r, 8 
(2),C. P. ©. It was held that they were 
not. parties to the suit and that there was 
no necessity for them to be made respond- 
ents in the appeal to the Chief Court, 


-The facts of the present case are entirely 


different. In this case the defendants-re- 
spondents who have died, were not only 
parties to the suit in the Court of the first 
instance, but were also made parties to the 
appeal in this Court. In a recent case 
decided on the’ 12th of June 1922, (see 
Civil Appeal No. 3159 of 1918) it has been 
by a Bench of this Court that when 
certain plaintifis, who have died, were 
parties to the suit and to the appeal in 
the lower Appellate Court, an order passed. 
under O. I, r. 8, C. P. O., will not relieve the 
appellants from the necessity of impleading 
all those persons who were parties in the 
Courts below and had obtained a decree in 
their favour, and the representatives of any 
of those persons who had died, and the 
appeal will abate in toto ifno steps have 
been taken by the appellants to bring the 
legal. representatives: of the latter on the 
record within the time prescribed by law. 
The -facts of the above case are exaclly 


.on all fours with those of the present case 


and we hold that the preliminary objec- 
tion prevails, and that the appeal has abated 
in toto. We further direct that the costs of 
the respondents shall be borne by the appel- 
lants. . : 

N. HB. Appeal dismissed. 
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l GUL SANOBAR SHAH, KANG AND 4 
. Jamadar ZAMAN KH AN AND OTHERS 
_ > —Derenpants—Respon vents 
| Punjab Pre-emplion Act (I of 1918), ss. 14, 15, 19 
Child. begotten but not born at time of sale, whether 
pean ‘prée-empt. 

enerally ‘speaking a begotten child has the same 
righta under’ the Hindu, Muhammadan and English 
Law, as achild who isin existence. [p. 594, col. 2.] 

The Punjab Pre-emption Act confers a ‘peculiar 
‘right by Statute Law, which is a highly technical 
right, ‘hedged round by technical restraints and res- 
‘trictidns, and the wording of the sections conferring 
-and limiting the right must be read and interpreted 
in the strictest and “the most technical way. -The Act 
contemplates the existence of certain rights at the 
time an alienation takes place and the automatic 
creation of a cause of action which entitles the pre- 
emptor to step into the shoes of the ulienee from the 
moment of the alienation. Not only must he be in 
existenċə but it must be possible to treat him as a 
-‘concrete person at the date of the alienation, and it 
‘must’ be possible for him to play his part from the 
| vary instant when the transfer takes place. A child 
begotten but not yet born at the time of a sale does 
not, therefore, acquire rights which he can enforce 
later under the Pre-emption Act by means of a suit 
for pre-emption. [ibid]. 

Sham, Singh v. Sucha, 79 P R. 1900, Jowala v. Hira 
Singh, 55 P. R. 1903; 117 P. L. R. 1903, Mangli v. Sobha 
Singh, 29 Ind. Oas. 219; 218 P. W, R. 1913; 19 L.R. 
-J914 and Dwarka Das v. Krishan Kishore, 6l. Ind. 
Oas. 628; 2 L. 114; 3 L. L. J. 349, referred to. i 


‘ Second appeal ‘from a decree ‘of the 
‘District Judge, Jhelum, dated the 14th 
March: 1924, reversing that of the Senior 
Subordinate Judge, Jhelum, dated the 22nd 
‘March 1928. 

` Mr Ghulam Rasul for Mr. Aziz Ahmad, 

‘for'the Appellant 

' Mr, Sagar Chand, for the Respondents. 


JUDGMENT.—The one and the only 
“point to be decided in this case is w hether 
a child begotten, and not yet bornat the 
time of ¢ “sale acquires rights which he 
ean enforce later under the Pre-emption 
Act. Divergent views have been taken by 
the Trial Court and the learned District 
Judge, and so far as the authorities on 
the “subject are concerned we have Sham 
Singh v. Sucha (1) and Jowala v. Hira 
Singh (2;, and against these an obiter in 


(1) 79 P, R. 1900. 
(2) 55 P, R. 1903; 117 P. L. R, 1903, 


BADSHAH V.--AUL:SANOBAR SHAE, 


Tb 1:0; 1925]. 


Mangli v, Sobba-Singh (3) and Dwarka Das. 
v. Krishan Kishore (4) slays down, what is 
not seriously disputed by. the. defene anb, 
‘that generally- speaking a begotten child 
has the same’ rights -under ‘the Hindu, 
“Muhammadan ‘and English Law as the child 
in existence.. Now, the Pre-emption . Act 
confers .a peculiar right by Statute Law, 
and this’ is a highly technical right hedged 
‘round by technical restraints and restric: 
tions, and the wording of the sections 
conferring. and limiting the right must 'be 
read and interpreted in the strictest and 
‘the most technical way.’ lf wè read ss. 14, 
15 and 19 together we find that the “Act 
contemplates the existence of certain rights 
at the time an alienation takes: place and 
the automatic creation of a canse of action 
which entitles the pre-emptor to step into 
the shoes of the alienee from the moment 
of the alienation. Not only “must he be 
in existence but, it must be: possible: to 
treat him as a concrete person and it must 
-be possible for him to play his part from 
the very instant when-the transfer takes 
place. This is why, it appears-to me, it 
‘cannot. be said that an unborn child is 
capable of playing his: part in ss. 14, “15 
‘or 19. For the: purpose of this Act, 
do not think that, an, unborn child: can 
“be treated as á pre-emptor and Sham 
Singh v. Sucha (Y) strengthens and con- 
firms this view in that the right to'qùestion 
‘an alienation made by a father and the 
right to enforce pre-emption, though iñ 
no way connected, are somewhat similar. 
‘It has been held in Sham Singh v, Sucha (1) 
that the rights of an unborn child cannot 
he infringed in such a way as to give him 
a right to challenge an alienation, so also 
under the Pre-emption Act the rights of 
“an unborn child cannot extend to fub- 
‘stitution from the date of the alienation. 
1 dismiss the appeal with costs. 


Z. x. Appeal dismissed. :. 


| (4) 20 Tnd, Cas, 272; 218 P. W. R. 1913; 1 P. D. R. 
KAN 61 Ind. Cas. 628; 2 L. 114; 3.1. L. J. 349, 
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” ALLAHABAD HIGH COURT. 
Sgconp Crvtu APPEAL No: LLLL or 1923. 
November 6, 192). . 
Present:-—-Mr. Justica Lindsay and 
Mr. Justice Kanhaiya Lal. 

HAZARI LAL ~Dazuxoanr—AppanuaNt 
4 f versus , í 
AB3AS MIRZ \— PrN rier —RRSPMNDENT, 

Pre-emntion—Wajib-ul arz, entry in, construction 
o7 > alaki who ig not co-sharer, whether can pre- 
empk -o 
_ A wajib-ul-arz provided for a right of: pre-emption 
in thre classes of persons, viz, (l) Bhai haqiqi, (2) 
Bhui q' ribi and (3; Digar hissadaran-i-deh : 

- Hold, that under this provision no’ person could 
claim to preempt as- a bhai. haqiqi or bhai garibi 
unlg33 he possessed the furthor qualification of being 
a c)-sharer in the village. [p. 59a, col. 2.] 

Ablul Wahilv. Wilayat Hussain, A. W. N. (1902) 
103 and Ram Din v. Pokhar Singh, 27 A. 553; A. W. N. 

. (1995) 97; 2 A. L. J. 253, distinguished. 

Second appeal from a decree of the Dis- 
trict Judge, Meerut, dated the 10th of 
April 1923. rt 

Dr. M. L. Agarwala, for the Appellant. 

Messrs. -Hamid Hasan, -and K. C: Mital, 
for thé Respondent.. 


JUDGMENT.—In -our opinion this 


appeal must be. allowed. The decision of- 


the Court below. is erroneous. The suit was 
a suit for pre-emption. The plaintiff in the 
case was ‘a relation of the vendor but was 
not aco sharer in the village. 

Oa the other hand the purchaser was a 
co-sharer in the village hut not related to, 
the vendor. 
held that in spite of the fact that the plaint-. 
iff, was not a co-sharer he was .entitled .oa 
decrae for pre-emption. Thiadecision was 
arrived at on the language of the wajib-ul- 
arz to which we, must now refer. 
lang 1age of that document appears t> us to 
be quite clear. It provides for a right of 
pre-emption’ in‘ three classes of persons 
namely (1) Bhat hagiyi (2) Bhai qaribi and 
(3) Digar hissadaran-1-deh. is 

The point which was raised in both the 
Courts below was that the word “digar” in 
‘this context indicated clearly that it was 
necessary that the members of the first and 
second classes should ‘also be’ co-sharers ‘in 
the village., In other words mere relation- 

` ship without possession of some proprietary 
rights in the village gave no title to pre- 

_eompt. . : : out 

" Tne Court of firat instance was of opinion 
that the word “digar” did not import this 
sense into the context. 
of the:lower Appellate Court was rather 


doubtful cp this question of interpretation, 


"5 akan Rake d bojana | 


, and Rum Din v. Pokhar Singh (2). 


Both the Courts below have. 


The, 


The learned Judge . 


but he was not prepared to differ from the 


view taken ‘by the learned Subordinate 
Judge., It seems to us that the meaning of 


N 


` the wajib-ul arz is perfectly plain aud that 


no person can claim to .pre-emptas a “bhai 
haqigi” or a “bhai garibi” unless he has 
got the further qualification of being a co- 
sharer in the village, 
. Mr. Hamid Hasan has cited to us two 
cases Abdul Wahid v. Wilayat Husain (1) 
It is 
sufficient for us to say that the language of 
the wajib-ul-arz in those two.cases was 
quite different from the language of the 
document with which we are now concerned. 
We allow the appeal, set aside the decree 
of the Court below and direct that the 
plaintiff's suit do stand dismissed with 
costs in all Courts, including fees in this 
Court on the higher scale. ; 
Z. K. i Appeal allowed... 
, 0 A. W. N. (1905) 109.. . | ; 


2) 27 A. 553; A. W. N. (1905) 97; 2 A. L. J. 253, 





LAHORE HIGH COURT. 
Firsr CIVIL APPEAL No. 1771 or 1924. 
January 30, 1925. 

- Present :—Mr. Justice Martineau: 
--ISHAQ LALL—DEFBNDANT—AÅPPELLANT . 
VETSUS 


| PUJ ARG LAL—Puatntirr-~Respovpenn, ` 


Limitation Act (IX of 1908), 8 25—Easement-- sale 
of house—User by vendor after sale, effect of—~Base- 
ment, acquisition of. 
| Defendant was tie owner of two adjoining houses, 
and sold one of them to the plaintiff. The sala in favour 
of the plaintiff in-luded the wall intervening between 
the two houses. More than twenty years after th: sale 
plaintiff wanted to pull down the intervening wail 
and to re-build it. Defendant opposed ‘this on tha 
ground that ha had acquired a right of easement in 
raspect of certain niches and pegs in the wall and of 
some rafters which were supported by the wall 
Plaintiff thareupon brought a suit for an injunction 


` restraining the defendant from preventing him from 


damolishing and rebuilding the wall: 

Held, that the presumption was that user of the 
wall by the defendant was of right and that ag 
more than twenty years had passed after the sale the 
defendant had acquired a right of easement in the 
wall and that the plaintiff was not entitled to pull it 
down. |p. 526, col. 1] > S ; | 

Kunjammal v. Rathnam Pillai, 66 Ind. Cas.11; 15 
L. W. 263; (1912) M. W. N. 143; (1922) A. I. R. (M) 5 
31 M. L. T. 150; 45 M. 633; 42 M. L. J. 417, relied on. 
< First appeal from a decree of the Court af 
the Senior Sub-Judge, Rohtak, dated the 
24th June 1924. a eee i 


9 


596 

Mr. Shamair Chand, for the Appellant, 

Lala Jagan Nath ‘Bhandari, for the Re- 
spondent. ; 

JUDGMENT.—The houses of the 
parties adjoin each other. The plaintiff 
purchased his house from the defendant 
in 1882, and he maintains that he pur- 
chased the intervening wall A. B. along 
with the house, and sues for an injunction 
to restrain the defendant from preventing 
him from demolishing and re-building it 
and from building a wall on the side B. ©. 
in continuation of A.B. The Trial Court 
passed a decree forbidding the defendant 
to prevent the plaintiff from building the 
wall B. ©. and from building one on A. ©. 
but held that the plaintiff was not entitled 
to have A. B. demolished. On the plaintiff's 
appeal the Senior Sub-Judge has granted 
the whole of the injunction prayed for. 
The defendant has filed a second appeal 
in this Court. 

The lower Appellate Court has found as 
a fact that the wall A. B. was sold to 
the plaintiff and the finding cannot be 
contested in second appeal. The argu- 
ment that the question of the construction 
of the deed of sale is one of law has no 
force, as the lower Appellate Court’s find- 
ing is based, not merely on the construc- 
apt of the deed, but on other facts as 
well. as 


The second question is whether the 
defendant has a right of easement in 
the wall. He claimed easements in 
respect of cerlain niches and pegs in the 
wall, and of some rafters which were 
supported by the wall. The lower Appel- 
late Court has held that the defendant has 
not acquired any easement because the user 
of the wall after the sale is to be regard- 
ed as permissive and not as a user as of 
right. I cannot agree with this view, for 
when user is proved the presumption is 
that it is of right, as has heen held in 
Kunjammal v.Rathnam Pillai (1). The wall 
has existed for over :0 years, and it was 
never pleaded that the rights claimed hy 
the defendant had not existed for that 
period I held that the defendant had the 
rights of easement which he claimed in 
respect of the wall A. B. On this finding 
the plaintif’'s claim to be allowed to 
demolish and re-build the wall A. B. must 


(1) 66 Ind. Cas, 11; 15 L. W. 266; (1922) M. W. N. 
144. (1922) A. T R. (M) 5; 31 M. L. T. 150; 45 M. 633; 
p ML JAYA, 


MAHADEO PRASHAD V, OHUNNI Lat. 


[86:1. ©. 1925] 
be dismissed as the demolition would inter- 
fere with the defendant's rights. 

It is also contended fôr the defendant 
that the suit is barred by limitation as 
the plaintiff was prevented by him from 
building the wall in 1909. But this con- 
tention cannot be entertained as the de- 
fendant did not appeal from the deeree 
passed against him by the Trial Court. 

I accept the appeal, reverse the decree 
of the lower Appellate Court, and restore 
that of the Trial Court. 


The parties will pay their own costs in 


the Trial Court and the plaintiff will pay 


the defendant's costs in this Court and. 


the lower Appellate Court. 
Z. K. Appeal accepted. 


OUDH JUDICIAL COMMIS-- 
SIONER’S COURT. 
Seconp Civin APPEAL No. 44 or 1924, 
January 10, 1925. 
Present:—Mr. Dalal, J. ©. $ 
MAHADEO PRASHAD AND ANOTHER 
—DEFENDANTS-—ÅPPELLANTS 
versus 
CHUNNI LAL-—PUAINTIFEF-—RESPONDENT, 
Malicious prosecution—Suit for damages--Reason-. 
able and probable cause, absence of—Burden of proof. 
—iQuestion of fact—Appeal, second—-Finding, whether 
can be challenged. b 
_in a suil to recover damages for malicious prosecu= 
tion the question whether the prosecution was 
instituted against the plaintiff without any reasonable 
or probable cause is a question of fact and cannot be 
gon3 into in second appeal. [p. 597, col. 1j 
Pestonji Muncherji Mody v The Queen Insurance Co., 
25 B. 332; at p. 336: 4 ©. W.N. 781; 2 Bom. L. R 939 
(P. 0.) and Harish Chunder Neogy v. Nishi Kanta 
Banerjee, 28 C. 591, relied on. 
Where in a suit to recover damages for malicious 
prosecution, the finding is that the defendant who 
made a complaint that he had been beaten by the 
plaintiff was not actually beaten, the presumption, 


unless rebutted, would arise that he had no reasonable. 


or probable cause to prosecute the plaintiff. [ibid.] 


Where such a suit arises out of a complaint made 
by the defendant on the basis of information received 
from others, all that the plaintiff can do isto prove 
that the complaint was false When he has done this 
the burden is shifted on to the defend-nt to prove that 
even though the complaint be false he had reasonukle 
and probable cause for prcsecuting the plaintiff. It 
is not enough for him to examine himself as a wit- 
ness and to state the source .of his information. He 
must produce as witnesses persons from whom he eb- 
tained the information so that the plaintiff can have 
an opportunity of cross-examining ; those persons ip 


n 


(86 I. C. 1925] 


order to show that éhe defendant ‘acted on his own 
initiative. and his story of receiving information from 
othsrs was false. [p. 5J7, col. 2.] 


, Appeal against the decree of the Addi- 
tional Subordinate Judge; Fyzabad, dated 
the 30th November 1923, contirming that of 
one Fyzabad, dated the 13th. April 
1923. . i . 

Mr. Naim Ullah, holding brief of Mr. 
Niamat Ullah; for the Appellant. 
| Mr. M. Wasim, for the Respondent. 


: JUDGMENT.—Eoth the subordinate 
Courts have very wisely followed the excel- 


‘lent analysis of the ingredients for a mali- 


cious prosecution given in Chapter XIV of 
Ratan Lals Law of Torts. The plaintiff 
sued ‘for damages-for malicious prosecution 
and the learned Judges of the two Subordi- 
nate Courts took up the five points one by 
one and.held that they were all proved in 
the present case. oe 

ija The learned’ Counsel for, the defendants 
against whom a decree has been passed sub- 
mitted that the third question whether the 
prosecution was instituted against the plaint- 
if without -ny reasonable -or probable 
cduse was a question of law. Jt would ap- 
pear that the’ Privy’ Council in Pestonji 
Muncherji Mody v. The Queen Insurance Co, 
(1) andthe Calcutta High Court following 
that ruling in Harish Chunder Nengy v. 
Nishi Kanta Banerjee (2) have held to the 
contrary. The decision must be taken to be 
one of factsand this Court in ‘second appeal 
is to be guided accordingly. 


. The learned Counsel then argued’ that 
there was no evidence on. which the finding 
was based by the lower Appellate Court that 
the prosecution was instituted: by Mahadeo 
Prasad without any reasonable or probable 
cause. The defendants are Mahadeo Prasad 
and his nephew Hanuman Prasad, who was 
beaten, There is no plea in the grounds of 
appeal that Hanuman Prasad would not be 
liable-to pay damages in caseof a malicious 
prosecution. He was the person who was 
in a ‘position to know- whether he was 
beaten or not, and when the two Subordi- 
nate Courts held that he was not beaten 
the presumption, unless rebutted, would 
arise that he had no reasonable or probable 


` cause to prosecute the plaintiff. The rela- 


tions between the parties who are of the 
same family are such as to raise an inference 


“939 (P. O). 
(2) 28 O. 591 


. W. W. BROUCKE V, OHHATAR KUMARI DEVI, 


KOES B 832; atp. 336, 4 C.. W. N. 781; 2 Bom. L. R. 
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of want of a reasonable and probable causa 
in case of false complaint, 

As regards Mahadeo Prasad it was argued 
that he acted on information first received 
from one Janki Prasad dnd subs:quenily 


from Hanuman Prasad, The plaintiff was 
not in a position to know from whom Maha- 


deo Prasad received information and on 
what grounds he acted. Under the cireum- 
stances all that the plaintiff can do was to 
prove that the complaint against him was 
false. When he had done that the 
burden would be shifted on Mahadeo 
Prasad to prove that even though the com- 
plaint be false he had reasonable and pro- 
bable cause for prosecuting the plaintiff. He 
examined himself as a witness and did state 
the source of his information. That, how- 
ever, was not enough. He ought to have 
produced the witnesses from whom he ob- 
tained the information so that the plaint- 
iff would have been afforded an opportu- 
nity of cross-examining those persons to 
prove that Mahadeo Prasad acted on his 
owninitiative and that his story of receiving 
informations from others was false. Mahadeo 
Prasad kept back from the witness- box both 
his nephew Hanuman Prasad and the other 
informant Janki Prasad, so the plaintiff 
had ‘not’the opportunity of disproving this 
portion -of the defence to which the plaint- 
iff was entitled. If Hanuman Prasad and 
Janki Prasad had been examined as witnes- 


ses for the defence there would have been 


considerable strength in the argument put 
forward by the appellants’ learned Counsel 
so far as Mahadeo Prasad was concerned, 
Asthe record stands lagree with the find- 
ing of the Subordinate Courts, 

J dismiss this appeal with costs. 

Z.K. Appeal dismissed, 


eman mama 


PATNA HIGH COURT. 

First Civit APPBAL No. 42 or 1921. 
January 5, 1925. 
Present:—Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Foster. 
Mr. W. W. BROUCK E—Derenpant— 
APPELLANT 
versus 
Sri Panch. Rani CHHATAR 
KUMARI DEVI —PLAINTIFF— RESPONDENT, 

Bengal Tenancy Act (VITI of 1385), s. 74--Lease— 
Stipulation to pay abwabs, whether can be enforced — 
Transfer of Property Act (IV of 1882), 8. 117--Con- 
struction of document—Agricultural lease—Evideneg 


. 3 
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. glot- (I. of 1878), s. - 92—Written, .contract-—Cireum- 
stances under which contract entered into, evidence of, 
admissibility of... °° 0-0 77° Sra a es ee 
- “A ‘stipulation in a lease whereby the thikadar 
covenants to pay certain items. named in the lease 
‘which are in the nature of abwabs in addition to the 
Yent but which are included in the total jama payable 
‘under the lease, ig void’ under s.°74 of -the Bengal 
‘Tenancy Act and cannot- be‘-enforced' against the 
thikadar, [p.599,col. 2] 0... 2). ; : 

Embankment cess,, costs of acquittance, dasahra, 
and chait nawmi farmaish, tika bheti, guru bheti, 

atcha pi jangla isimnavisi, kathiari, diwani dastur 
‘and mahal uprohiti are all in -the nature of abwabs, 
‘or illegal exactions within the meaning.of s. 7t of 
the Bengal Tenancy Act, and a stipulation in a 
kabuliyat to pay any of these items in addition to 
‘the rent payable under the’kabuliyat is void'and un- 
enforcible. [p.600,col1.] > -5 < Piste 

(Case-law referred to.) . geste pig 
. In deciding the question. whether; certain items 
mentioned in a lease are, or are not, in the nature of 
abwabs within the meaning of s. 74 of the Bengal 
Tenancy Act, the terms of the particular lease must 
-be considered and the construction of one document 
is not necessarily of much assistance in considering 
another | [p. 605, col. 1.] ; ; 
TA lease of certain villages contained the following 
clause:—“In case survey is made of the aforesaid villages 
wither privately or by the Government under any law 
‘in force for the time being the said thikadar shall 
make honest and proper patrwi and bear the costs of 
the same :” ` fp. 603, cdl. 2] 
i Held, that the costa which the thikadar-undertook’ 
to bear under this clause were the. costs of making 
‘proper rairwi and did not include the landlord's 
portion of the Government's expenses of conducting 
the survey. [p. 603; ol 2] ` : 6 
“ Under the-terms of ‘a thika lease of certain villages 
the lessee was to have a considerable area of the 
villages under his own cultivation, He was also to 
pay a produce rent in addition to the cash rent and 
in case of ‘dispossession he was to get half the crop 
‘grown on the zeriat lands, the other half going to 
the landlord. . Lands left vacant or abandoned: Avere 
to be brought by the lessee into direct cultivation.or 
settled with other tenants, ‚and he had also certain 
‘obligations to see that the lands were cultivated in 
a proper manner. He was to take care of the exist- 
ing boundaries, embankments and water-courses and 
ya not to allow the water to be taken into other 
ebakas: 

Held, that the lease was one for agricultural 
purposes within the meaning of s. 117 of the Tranefer 

* of Property Act, and was, therefore, governed by 
the provisions of the Bengal Tenancy Act and not 
by the provisions of the Transfer‘of Property Act. [p. 
608, col. 2] i i 

Per Dawson Miller, C. J.—Evidence of cireum- 
stances under which a contract was entered into 
cannọt alter the plain meaning of the writicn contract 
but may be admissible to explain any latent ambiau- 
ty, if such exists, in the document. [p. 603, col. 1} 

Appeal from a decision ‘of the Officiating 

H > 
Subordinate Judge, Muzaffarpur, dated the 
20th July 1920. : 

_ Messrs. P. C. Manuk and A. B. Mukharji 

for the Appellant. . i 

Messrs. S. M. Mullick, A. P. 

and 


Upadh 
N. C...Ghosh, for the Respondent, ; ca 
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“Miller, C. J.—In this-case there is an 
appeal by the d-fendant and a cross-ob- 
jection by the plaintilf from a decision ofthe 
Officiating Subordinate Judge of Muzaffar- 
pur. i cates KG 
-The plaintiff- is Rani Chhatar Kumari 
Devi, widow of the late Raja Mohan Bikiem 
Shah- and proprietor of the Ramnagar Laj. 
The defendant is the lessee of 36 villeges 
of the Raj under a lease granted by the 
late Raja and.dated the 22nd May 111. 
The sait was instituted in July 1919 by 
the’ respondent ‘claiming certain reliefs’ 
which may he summarised as follows:— ` ` 
` (1) Rs. 20,119-5-6 keing arrears of icnt 
together with interest at 24 per cent. rer 
annum for the years 1324 to the Chait kist 
of 1326F. after giving credit for sums 
paid during those years. 

* (2) Rs, 3.862-8-0 arrears of produce rent 
calculated. at Rs.. 3- per maund of paddy 
and interest’ at 25 per cent: by way of 
damages for the years 1325 and 1326 F. 

(3) Rs. ` 4,051-2-3 compensation with 
interest for the use and occupation of the 
land after’ Chait 1326 F, to ‘the date of 
suit. PRE ee eS ya eee 
` (4) Rs 3,641-4-4 being the plaintiff's pro- 
portion of the costs ‘of survey together 
with interest at 12° per cent. per anm m 
payable hy the defendant under cl. (21) of 
the lease. 

. (5) Recovery of possession of the lease- 
hold property hy ejectmént of the defend- 
ant on the ground that he has incurred 
forfeiture by failure to-observe the ‘terms 
of the lease. tee vs 

(6) Damages as stipulated in the lease 
together with ‘interest -at 24 per cent. for 
breach of certain covenants as follows:— 


: KAN Rs. a. pe” 
- (a) failure to provide bul- i 
- Jock carts... ... 1,78 9 6e 
- (b). failurs to supply that- . 
‘ching. grass ... .. 1,071 6 0 


(e) failure 
< landis 


to file’ jama~ s 
r . F35 3 6 





: The defendant pleaded:— 
- (1) That the sum claimed as cash rent 
included various items which were rot. 
‘recoverable but were abwabs and after ce- 
‘ducting these the total rent and rcad- 
cess payable upto 1326 F. amounted to 
Rs, 39,201-3-0 of which Rs, 30,349-10 0 lad 
-been paid leaving: a balance of Rs, 8,851-9-0 
due, oe 


Stes 
Pad 
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c (2) ‘That the.price of ~paddy-claimed as 
produce. rent, ; namely, Rs, 3 per maund, 
was excessive and that by a compromise. 
between the parties in a previous suit the 
future rate had been’ agreed at Rs. 2 per 
“maund and at the latter’ rate the sum 
payable was Rs, 2,061 and not Rs. 3,00 
with interest as: claimed.. He also pleaded 


tender and paid into Court with his written: 


- statemrnt the sum ‘of! Rs: 10,911-9-0,. . . 

= +..3): That the .cost.of survey was not pay: 
e by the defendant under cl. (21).of the 

ease.” ; : 


: (4): That: the defendant was not liable fo. 


ejéctment. | Ls Ws IT 
: (5) That, .the stipulations to provide 
billosk carts, “bhubehing grass aal jana-. 
- bandis or the -price thereof were void and 
unenforceable, the stipulations being- for 
payments in the nature.of abwabs, and 
further that he did: in fact supply jama- 
bandis up to 1326 F. . i 

: (6) That interest was recoverable only on 
“ares of reub. aai by: law the rate is 124 
per cent: ouly, and that stipulations to pay 


interest at 2: percent. per mensem were by’ 


way of. penalty, . 

. The Judge of the Trial Court found:— 

. (t) That the annual. cash. rent payable 
under.the lease was Rs. 15,581-5-0 as claim- 
ed ‘by. the plaintiff and that:no portion of 
. this should be deducted as illegal abwabs. 
He . awarded ‘interest, however, at .124 
per cent. and not at 24 percent. as claimed. 
: (2) That the price of paddy (produce 
rent) recoverable was. Rs,”2. pèr maund and 


not: Rs, 3 as claimed by the plaintiff. He’ 


also awarded:as damages 25 per cent. of the 
amount due without.interest. ` 

: (3) That: the defendant was liable for 
the costs of survey together.with interest 
at 12 percent. per annum ‘as claimed. 
i(t) That compensation was: payable by 
the defendant for the use of the land fromm 
Chait 1326 F. to the date of suit, at the 
rate stipulated as the annual jama to- 
gether. with interest at 124 per cent. 

(5) That the defendant 
damages for failure to supply: jamabandis 
which he assessed at Rs. 432 without inte- 
rest. fe | - : Tn H 
:“(6).That the . claim.. for damages for 
failure.to. supply carts .and thatching grass- 
- enuld not be sustainėd,these. items being 
inthe. nature of abwabs.... :' z 


u (7) That.the plaintiff was not entitled to” 


immediate possession by ejëctment ofthe 


defendant.. He, however, passed a decree’ 
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under: s.:66.of-the.. Bengal ‘Fenancy Act 
ordering ejestment..unlegs: within 15 days 
the amount due fur rent should be deposit- 
ed ‘in! Court... f : A 

In Accordance with these findings a deeree 
was passed .in “favour of the .pluintiff 
for a'sum. of Rs. 15,95L-12-11 being the 
balance due after giving eredit for).‘the 
aniouat paid into Court by the defendant. 
From this decree the defendant has appeal- 
ed: and the plaintiff has entered..a cross- 
objection: . sa EI E 

The ‘appellant contends in the first place 
that the annual rent found payable under 
the-lease includes certain items amounting 
to„Ra. 2,540-40 which are illegal abwabs 
and net recoverable. This question de- 
pends upon whether the. stipulation-in the 
lease whereby the. tenant covenants to pay 
certain ilems there named in addition to 
the rent but.included in the total jama 
payable is void under s. 74 of the Bengal 
Tenancy Act the material part of which 
provides as fullows:— . , 
..“(1) All impositions upon tenants under 
the denomination of abwab, mathat or other 
like appellations, in addition to the actual 
rent, shall be illegal, and all stipulations 
and reservations for the payment of such 
shall be void....... 

(3) Nothing in this section shall -be 
deemed to affect the terms of a permanent 
mokarrari lease granted. by a proprietor or 
holder of a permanent tenure in a per- 
manently settled area.’ . . 
‘ ‘The lease in so.far as it is material for 
determining this point reads as follows:— , 
. “JI have.leét out’ 16-anhas of the followirg 
35 villages as per houndaries given below 
Segara tae ata cousolidated annual jama of 
Rs. 15581-5-0 being the rent (malguzari) 
road and embankment cesses. dues of 
priests (mahal uprohitt) and expenses for 
acquittance receipts (furag 
kharach) ete., in addition to 515 maunds * 
of paddy specified below payable annually 
at a uniform rate under a thika patta, the 
term whereof is given below, and on re-. 
ceipt of a kabuliyat, to Mr. W. W.. 
Broucke.” . 
> At the end of the document isa schedule 
giving a list of the 36 mauzas and stating 
in. the case of each mauza the total anuual, 
jama and details of how it. is made up, 
One instance will suffice..The first mavza, 
is Thath Mitia.. The particulars there- 
wader shew first of all that the term is for 
15 years from 1319 40 1333 F. Thea 


a 


B00 
follows a list ‘of payments in respect of 
that mauza as follows:— 


Rs. a p. 
Rent (malguzari) . 673 2 °0 
Road cess 40 8 0 
Embankment cess 10 2 0 
Costs of acquittance 24 4 0 
Dasahra and Chait nawmi 

farmaish . se 0 0 
Tika bhett, guru bheti . 5 0 0 
Batchha pi jangla isimnavisi 7 0 0 
Kathiart Psi . 4 0 0 
Dewani dastur ... 24 14 0 
- Mahal uprohiti ... 5 0 0 
Total 805 14 0 


Paddy 35 maunds. 

The total of Rs, 805- 14-0 thus arrived at 
is then treated as the jama eksala and is 
divided into four kists of Rs. 201-7-6 pay- 
able in Asin, Pous, Chait and Jeyth. The 
words jama eksala in the column showing 
the total have been translated “annual 
rental” but the words actually used are 
jama eksala. It is necessary to bear this 
in mind as reliance is placed by the appel- 
lant upon the use of the words jama and 
malguzari in this document, the conten- 
tion being that jama although frequently 
used as synonymous with rent literally 
means total, and is the only word which 
could be used for that purpose whereas 
malguzart has a more specific: meaning and 
- indicates the actual rent payable as dis- 
tinguished from the other items included 
in the jama. 

It was hardly disputed, and there can 
be no doubt that it is the fact, that all the 
above items, except the first two, making 
up the total of Rs. 805-140 are illegal 
abwabs and not recoverable by a landlord 
from his tenants and stipulations for their 
payment are, by s. 74 of the Bengal Tenancy 
Act, void. The evidence of Bhaban Prasad 
a munshi of the Ramnagar Raj, explains 
the nature of these items and from his 
evidence it is clear that they are abwabs. It 
is also undoubtedly the fact that such 
abwabs are frequently demanded and per- 
haps almost as frequently acquiesced in by 
the tenants. A reference to cl 26 of the kabu- 
liyat executed by the defendantshows that in 
the present instance such exactions were by 
custom realised from the tenants and the 
thikadar undertakes to get themcollectedand 
not toput any interference in theway of their 
realization. Clause 26 reads as follows:— 
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“That mahal mahapatri and other Raj- 
unks are realised according to custom pre- 
vailing from former times from the tenants 
and banias. I, the thikadar, shall.get the 
said rakams realised, and shall not inter- 
fere in any way in the realisation of the 
same. If any loss is caused then the 
amount lost shall be realised from me, the 
thikadar.” 

In the corresponding clause of the patta 


“these impositions are dignified by the name 


of royalties. 

The thikadar, no doubt, expected that 
there would be no difficulty in realising 
them from the raiyats and undertook in his 
kabuliyat to pay them in any event to the 
landlord. It would be his own fault if he 
failed to collect them. For some years no 
difficulty arose but in 1917 as the result.of 
the advent of Mr. Gandhito North Bihar 
the tenants refused to pay these exactions 
any longer to the thikadar and there can be 
no doubt that they were fully justified in 
this attitude. Trouble arose and in scme 
cases a grarian riots resulted. The Govern- 
ment appointed a commission known as 
the Agrarian Commission to consider the 
tenants" grievances. The Commission 
made a report to the Local Government. 
An extract from the Bihar and Ohnissa 
Gazette dated the 8th October1917 dealing 
with this report has been proved in evi- 
dence and is marked Ex. F in thecase. It 
contains the following passages:— 

“13. The Committee next deal with the 
exaction of abwab by the thikadars of the 
non-indigo concerns under the Bettia and 
Ramnagar Estates and by the proprietors 
of the latter’ estate. The Committee re- 
mark that until recently these exactions 
have given rise to little complaint,. and that 
not a single suit has heen brought under 
s. 75 of the Bengal Tenancy Act which 
provides the legal remedy. They observe 
that the orders issued by the Court of 
Wards when the facts were brought to its 
notice in the course of the recent settlement 
op2rations, have been effectual in stopping 
the practice inthe Bettia Estate. In. the 
Ramnager Estate the advice of the local 
officers was ignored, but the Court of 
Wards had recently declared the proprietress 
disqualified under s. 6(a) of the Bengal 
Court of Wards Act (Act IX B. C. of 1879) 
and proposes to take action similar to that 
which has already proved successful in. the 
case of the Bettia Estate. 

14. The Lieutenant-Governor in Council 


., Opportunity, however, 
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proposes in addition to cause all the ten- 
ants in this tract to be informed that the 
taking ofabwab is entirely illegal, and is 
not ın any way countenanced either by.the 
Management of the estates or by Govern- 
ment,” i 

The Committee’s report is then set out 
in which the following passages occur: — 

“The systematic levy of abwab still pre- 
vailsin the Ramnagar Estate. In one lease 
produced before us certain abwabs are 
specified as payable by the thikadar to 
the estate and in addition there is a 
clause binding him to assist in collecting 
certain dues ‘which are realised from the 
tenants and banias according to the ancient 
custom." ' The abwabs realised by the 
thikadars bear many names most of which 
are of old standing, but the full develop- 
ment of the system seems to be compara- 
tively recent and does not go back beyond 
the last quarter of the nineteenth century, 
It took the form of an amalgamation and 
an enhancement of the old abwab and the 
consolidated levy thenceforth passed under 
a single name, usually salami or pain- 
kharcha (irrigation due).” 

Amongst ‘the recommendations of the 
Committee it was suggested that “Govern- 
ment should issue a proclamation inform- 
ing all landlords and raiyats that both 
abwab and the dasturi taken by landlord's 
servants are illegal and must be stopped.” 
The names of the principal abwabs brought 
tothe Committee’s notice are mentioned. 
These include must of those set out in the 
schedule to the present lease. 

I refer to this Notification in the Gazette 
“to show that the question of exacting 
abwabs had become acute in 1917 and that 
the Local Government was determined as 
far as possible to put a stop to it. 

Ever since the Hast-India Company took: 
over the administration of this Province in 
the eighteenth century it has been the’ 
policy of the Government for the time being ` 
to protect the raiyats from exactions of this 
nature which, although firmly established 
by custom at the time of the Permanent 
_ Settlement, were considered a source of 
„oppression to the cultivating classes. An 
was given to the 
landlords by rules passed in 1733 and 1790 
to re adjust, in concert with the raiyats, 
their rents upon the basis of existing rents 
added to the customary abwabs then paid, 
the whole hein g’consolidated into one specific 
sum as rent. A period was fixed for this pur- . 


“upon between them.” 
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pose within which new patias in a prescribed 
form were to be granted to the raiyats 
under the supervision of the Collector. 
Thereafter all additional exactions by the 
landlords in the nature of abwab or methat 
in addition ‘to the rent payable were for- 
bidden under heavy penalty. Theserules 
were re-enacted with some amendments by 
Regulation VII of 1793, ss.54 to 61, and 
Regulation 1V of 1794. In 1812 by Regula- 
tion V of that year the restrictions as to the 
form of patta were removed, but the pro- 
hibition. against the exaction of arbitiary 
and indefinite cesses even if stipulated in 
the lease was kept in force. Section 3, 
after rescinding so much of the former Re- 
gulations as required the pattus to be in a 
particular form and subject to revision by 
the Collector enacted as follows :— 

“The proprietors of land shall henceforward 
be considered competent to grant leases to 
their dependent talukdars under farmers and 
ratyats, and to receive correspondent en- 
gagements for the payment of rent from 
each of those classes, or any other classes 
of tenants, according to such form as the 
contracting parties may deem most con- 
venient and most conducive to their res- 
pective interests : 

Provided, however, that nothing here- 
in contained shall be construed to fanc- 
tion or legalize the imposition of arLitrary 
or indefinite cesses, whether under the 
denomination of abwab, mathat or any other 
denomination. 

All stipulations or reservations of that 
nature shall be adjudged: by the Courts of 
Judicature to be null and void: but the 
Courts shall notwithstanding maintain and 
give effect to the definite clauses of the 
engagementscontracted between the parties, 
or, in other words, enforce payment of such 
sums as may have been specifically agieed 


Again by the Rent Acts of 1859 and 1869 
the exaction of any sum in excess of the 
rent stipulated’ in the patta of an under- 
tenant or a raiyat, or payable under the 
provisions of the Act, was d&clared to be 
illegal. An exhaustive account of the 


„history of the imposition of these. cesses 


and the legislation respecting them will be 
found in the judgment of O’Kinealy, J.. in 
Radha Prosad Singh v. Bal Kowar Koeri 

1). 
Diferent views have been taken from 


(1) 17 O. 726; 8 Ind. Dec. (N. a.) 1026, 


a 
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| Hime to-time by the Judgesof the Calcutta 
High Court as to the interpretation of the 
above Regulations. Que view was that 
stipulations to pay such cesses provided 
they were fixed in amount, and not arbitrary 
or indefinite, were enforceable as being a 
pact of the consideration for the lease. See 
Pudmanund Singh v. Baij Nath Singh (2), 
‘Radha Charan Ray Chowdhry v. Golak 
Chandra Ghose (3) and Kalanand Singh v. 
Eastern Mortgage Agency Co., Ltd. (4). The 
other view was that only such sums as were 
agreed to as rent were recoverable but any 


stipulation to pay even a fixed and definite. 


‘sum for any cesses not included in. the 
asal jama was void See Chultan Mahton 
v. Tilukdari Singh (5), Radha Prosad Singh 
v. Bal Kowar Koeri (1), Bejoy Singh 
Dudhuria v. Krishna Behari Biswas (6). 
We are not directly concerned to deter- 
mine which of these views is correct as 
the present case depends not upon the con- 
struction of the Regulations but upon 
the ‘construction of s. 74 of the Bengal 
Tenancy Act. From the nature of things, 
however, it seems to me that the mischief 
aimed at could hardly be put an end to if 
it only required a stipulation in the lease 
to pay a fixed and definite sum under the 
name of abwab in order to legalize the 
imposition, The landlord was asa rule all 
powerful. The tenants were, for the most 
part, accustomed to acquiescence and in 
this country old customs die hard, Further 
it seems to me that the proper criterion for 
deciding the..question under the Regula- 
tions was not, as has sometimes been stated, 
whether the payment of abwabs was a part 
of the consideration for the lease. lf the 
obligation depends upon contract, as dis- 
tinguished from custom, stipulations in the 
contract to pay abwabs in addition to rent 
are just as much- a consideration for the 
use and occupation of the land asa cove- 
nant to pay rent. Nevertheless stipulations 
of, such a nature were prohibited 
by the Regulations in all fnture con- 
tracts, it may also, be pointed out here 
that Ghosh, J., who had been a party to the 
decision in Pudmanund Singh v. Baij Nath 
Singh (2) took occasion to point out two 
years ‘laterin kadha Prosad Singh v. Bal 
Kowar Koeri (1), where a different view was 


| taken, that it was not intended in the 
~ (2) 15 O. 828; 7 Ind. Dec. (N. s.) 1135. , 
(3) 31 C. 834: 8 C. W. N. 529. 
e (4) 19,Ind. Cas. 701; 18 C. L. J 83. | 
` (5) 11 O. 175; 5 Ind. Dec. (N. s.) 878. 


46) 41 Ind, Cas, 561; 45 G. 259; 21 C, W, N, 959. 
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earlier case to -hold that:anything whichis 
not arbitrary and indefinite. is recoverable, 
although it may not.be part of the rent, ` 
and further stated “IJ am, however, bound. 
to say that having -since more carefully 
considered the subject |! have come to the 
opinion that we were not ight: in-holding 
that the items of tehwari:and salamt:were 
part of the rent stipulated to -be paid. under 
the lease. ‘They were 1 now think abwabs.” 
Again in 1917 in Bejoy Singh-Dudhuria v. 
Krishna Behari.Biswas (6) one of the -latest 
cases decided under -the . Regulations, 
Chatterji, J., took care to explain.that in the 
case of Upendra Lal v. Ataulla (7) to which 
he was also a party in the -previous year, 
it was not meant that auy consideration for 
the lease mentioned in the kabuliyat is 
rent and not abwab and added “Any sum 
agreed upon to be paid as rent is consider- 
tion for a lease, but for the purpose of 
deciding the present question every con- 
sideration for a lease is not necessarily rent 
within the meaning of s. 3 of the Regula- 
tion, and anything which is prohibited by 
Statute cannot be said to be lawfully 
payable.” é 
1 have referred to the cases decided under, 
the Regulations not as affording any direct 
authority for interpreting the Bengal 
Tenancy Act but because the view occasicn- 
ally expressed that a definite stipulation to 
pay a fixed sum even for abuabs may be 
enforced, or that any agreement forming 
a consideration for the lease must he 
regarded as outside the operation of the 
Regulations has influenced, 1 think, seme 
of the later decisions dealing with ca:es 
governed by the Bengal Tenancy Act. 
Whatever difficulty may‘have arisen in: 
the interpretation of the Regulaticns the 
law as it -now stands under s..7+ of the. 
Bengal Tenancy Act appears to meto present 
no ambiguity. All impositions upon tle: 
tenants under the denomination of abwab, 
mathat or other like appellations in addition 
to the actual rent are illegal and all sti- 
pulations and reservations for the payment 
of such are void, They cannot legally be 


‘exacted nor can- the tenant legally bind 


himself by contract to pay them. It was ccn- 


‘tended, however, that on the proper con-. 


struction of the lease the disputed items- 
were in reality a part of the rent and 
payable as such. The argument in suppart: 
of this contention is based on the fact that. 


7 . 


--(7)-36 Ind, Cas. 404; 21 C. W. N. 108, -0 5 u 
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the total sum payable, including the dis- 
, puted items, is described in the document 
as the cousolidated jama and that, as. the 
parties were contracting at arms léngth 
and knew whatthey were about, no question 
of coercion or? imposition arises, Evidence 
was given by.both parties as to the cir- 
cumstances under, which the lease was 
granted.: Such circumstances cannot alter 
the plain meaning of the written contract, 
but evidence'of them may be admissible to 
explain any latent ambiguity, if such 
exists, inthe document. The object of this 
evidence was no doubt to explain the sense 


in which the word jama had been used and, . 


although I have some doubt as to its ad- 
missibility, I shall refer shortly to the evi- 


dence upon:this point. The witness Babhun . 


Prosad, the Raj Munshi already referred to, 
stated that the total sum of Rs, 15,581-5.0 was 
_ agreed to as the annual jama by Mr. Broucke 
before any talk -of abwabs, took place, 
and that the details were only entered in 
the patta for the Raja’s convenience so that 


he might know how much he might get, 


under the different. heads and regulate his 
expenditure on these items accordingly. 
H- goes the length of. saying that the jama 
included no abwubs aud that the abwabs 
named in,the patta had never been -1ealis- 
èl praviously by the Raja Ecom the tenants, 
Their inclusion in the patta he said was 
suggested by a mosaheb of the Raja named 
Deo Narain Sinha but Deo Narain was not 
called to corroborate this, This story. al- 
though contradicted by Khodadin Khan, the 
defendant's taigildar, seems to have found 
favour with the learned Judge, but after 
considering’ all the evidence it seems tome 
absolutely incredible. 
tuhsildar, on the other. hand, deposed that 
the disputed items of abwab used to.be real- 
isel from the tenants before the .current 
lease. and during the negotiations the lessor 
sail:.it would be diffisult for him to 


realise them. separately from the raiyats ” 
if the villages were leased to a thikadar and . 


so the items were entered in the patta as; 
Pryable by the thikadar to the lessor and. 
ware to bə realised from the tenants by the, 
thikadar. The reasons why the story, of 
the plaintiff's witnesses on this part 
of. the .case dues not seem to me accept- 
able are; first, that. the lease itself contra: 
dicts it, Clause 26 as already pointed, dut 
shows thatthe abwabs or -rajunks were by 
custom paid by the tenants and the thikadar 
stipulates that he will do. nothing. to interi 
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fere with this: custom. The object -of this 
clause can only be that the lessor's supposed 
cusiomary right should not be allowed to 
fall into desuetude lest at the terminaticn 
of the lease he migh find a difficulty in re- 
viving it: Secondly, the detailed particulars 
given in ‘the schedule of the amount: 
of abwabs payable in éach village could only 
have come from the Raj accounts and jama- 


‘bandis, and the lessor must have known, 


without any statement in thelease, exactly 
how he stood in the matter and how much 
he might conveniently spend. if anything, 
under the different heads, Moreover the 
Munshi himself admits that there was no 
Tule as to the amount to be spent under 
these heads; it depended on the will of the 
Raja andthe Rani, Thirdly, it seems to 
me quite incredible that the lessee should 
agree to pay a fixed annual sum without 
first obtaining full particulars of the rent 
and other coliection if any, which he might 
expect .to realise from the tenants. No 
man of any business capacity would act in 
‘such a way. A number of tenants were call- 


‘ed; on behalf of the defendant to piove 


that they paid. these abwabs before 1917. 
They also stated that the printed rent re- 
ceipts did not show these payments but kacha 
receipts were given for them. A tenant 
called Chandi Kinkar was also called by 
the plaintiff presumably to prove that he 
never paid the disputed items of abwab and 
in fact he said so, but he afterwards qualifi- 
ed it by saying that before the recent revi- 
sional survey he paid. Rs. 3 per bigha as 
pain kharcha (a sort, of consolidated levy) 
in each of the two villages in which he had 
a holding. In my opinion it‘is clear beyond 
any reasonable doubt’ that abwabs such as 
those mentioned in the lease had been col- 
lected from the tenants long before the 
lease was executed and were regarded ag 


_ having the sanction of custom. I am also 


of opinion that on the proper construction 
of the lease the defendant undertook to pay 
them under the different denominations of 
abwab as set outin the schedule and as in- 
dicated in the body of the led@se and not as 
part of the rent which is described as mal- 
guzari. Hach side complains that the other 
had not.produced the jamabandisor accounts 
relating to the colléctions but other docu- 
ments, in thecase, and particularly Exs, Cand 
C-1 which are rent receipts granted by the 
lessor to the lessee in respect of certain of 
the villages for the year 1324 F. show that 
the payment ofthe actualrent and the abwabs 
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were kept separate. Exhibit C is a receipt 
for. the uprohiti mahal of five villages, Ex. 
J-L is a receipt- for the rent and other 
items for the same five and one other village 
for -that year. -The translation of the 
do:ument printed with the record is 
effective. The words translated “abwdbs 
on account of (illegible” areabwab “babat 
“bandhbcheri”- that is “abwab on account of 
embankment cess.” The word translated 
“costs. is “kharcha” which includes all the 
remaining items-of abwab except uprohitt 
mahal, In the details given atthe bottom 
of the page the word “income” should be “em- 
“bankment cess” or.“bandhebheri.” The word 
“gosts” again is ‘“kharcha’ which includes 
the farag kharach and the remaining abwabs 
except uprohiti mahul. The arrangement 
that the thikadar should pay a fixed sum for 
each of these cesses and take the risk of 
collecting them from the tenants,—a risk at 
thas time slight—was no doubt come to for 
the convenience of thelandlord who might 
have a difficulty in making a separate col- 
lection, but at the same time care was taken 
to have these sums definitely described as 
whit they in fast were, namely, sonething 
in‘addition to the actual rent. The fact 
that the total of these payments was describ- 
ed as the-consolidated jamz was inevitable. 
There was no other word to describle it and 
Iam unable to give this fact a signification 
which, as I think, it was not intended to 
bear. In Kalar Singh v. Mathura Prosad 
(8) decided by Sir Lawrence Jenkins, C. J., 
and Mookerjee, J.,in-1913 somewhat similar 
features were present. The nagdi rent 
was stated to be Rs. 42 8-0 in the kabuliyat. 
Then followed'an undertaking to pay an- 
nually a cartload of husk or its value, Rs. 6. 
The whole was referred to as the said 
rent and in the schedule the annual jama 
was said to be Rs. 48-80. It was held by 
the Court that the husk was not a part of the 
rent but an abwaband not recoverable. 
16 does not seem to have been argued in that 
case that the husk might have been recover- 
ble as produce rent. Again in Sree Kanta 
Pershad Hajati v. Irshad Ali Sarkar (9), a 
case-under the Bengal Tenancy Act, there was 
a stipulation to pay Rs. 360 as fixed rent 
and an additional:sum of Rs. 17-4-0, the 
equivalent of presents and unpaid labour, 
and the whole was described as the total 
rent, This fact, however, was regarded by 
the Court as inconclusive and on the con- 


(8) 25 Ind. Oas. 547; 19 O. L. J. 402. 
-(9) 17 Ind, Cas, 173; 16 0. L, J, 225. 
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struction of the document as a whole it was 
held that the Rs. 17-4-0 was an illegal abwab 
and not recoverable. Fletcher and Richard- 
gon, Jd., on the other hand, in Nagendra 
Lal Chowdhury v. Hamdoo Mia (10), wheie 
certain abwabs were added to the rent and 
the total amountingto Ks. 13 was describ- 
ed as consolidated rent and payable by in- 
stalments, held that the whole including 
the abwabs was recoverable, apparently for 
the reason that “the tenant’in considera- 
tion of having the grant ofthe landto him 
undertook to pay the Rs, 13 by these par- 
ticular instalments.” No other reason is ás- 
signed and the Bengal Tenancy Act was 
not referred to inthe judgment. With re- 
spect to those learned Judges, although 
their decision may have been justified I 
am unable to accept the reason stated for 
their decision as adequate. Two other 
cases decided in this Court were relied on , 
by thelearned Vakil for the respondent, 
namely, Sadanand Tewari v. Deb Nath 
Manjhi (11) and Rudreshwari Prasad Singh 
v. Dhana Mahto (12). In the former it ‘was 
held by Mullick and Atkinson, J.J., that 
where, upon the contract entered into by 


‘the defendants it was clear that the .con- 


sideration for the use and occupation of 
the land was a certain amount of rent in 
cash and the price of certain quantities of 
paddy and ghee and that the total of these 
items was to constitute the whole rent or 
jama there being no indication that the 
price of paddy and ghee was intended to 
be an imposition independent of the rent, 

such sums were recoverable as part of the 
rent lcan find nothing in that decision 
which conflicts with the view I have al- 
ready expressed. I may add that it was a 
case falling under the Chota Nagpur Tenancy 
Act and the Rent Act (X of 1859), and 
the Bengal Tenancy Act was not consider- 
ed. The second case was a decision of Das, J., 

sitting singly and although entitled: to 
great respect it is not binding on, this . 
Bench. The defendant there covenanted 
to pay Rs. 167-7 5 as mal jama but it ap- 
peared from the kabuliyat that about Rs. 11 
of that sum was made up of items which 
would ordinarily fall under the denomina- 
tion of abwabs. The learned Judge revers- 
ing the decision of the two lower .Courts, 
found that the defendant had agreed to pay 
the whole sum as Tent and that the whole 


(10). 37 Ind. Cas. $6 
ea 37 Ind. Cas. 20; (1917) Pat, 287; 3 P. L. W, 


J2) 52 Ind, Cas: 118, © 
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was recoverable. The ‘decision may be 


justified on the ground that the agreement, 


was to pay the whole as mal rent but the 
learned Judge. in the course of his judg- 
ment went further than I think was neces- 
sary for the determination of tħe case. Al- 
though he makes it clear that the whole 
sum was payable under the terms of the 
kabuliyats as.mal rent, there are dicta in the 
judgment which, with respect, I consider 
cannot be supported, They are to the 
effect that every item is recoverable as rent 
if it forms part of the consideration for 
the lease even if it may not have been 
described therein as rent. 

Each case must be decided, I think, upon 
the construction of the particular lease 
in question ` and the construction of one 
document is not necessarily of much 
assistance in considering another. I recog- 
nize that-the parties in “this case were con- 


tracting on equal terms and I confess I. 


have no sympathy with the defendant, but 
it appears to me that the arrangement come 
“to, had. the, ultimate object of keeping in 
force the exaction of illegal payments 
from the naiyats. Iam also aware that it is 
‘essentially desirable to refrain’ as far. as 
possible from interfering with the freedom 
of contract, and only considerations of 
‘public policy or express statutory enact- 
„mentean justify it. But in the present 
case the Statute is clear and prohibits such 
-& contract. The motive underlying this 
enactment is also one of public policy. No 
distinction is. made in the Act between a 
raiyat and,any intermediate tenant except 
in the case of a, per manent mokarrari lease 
as provided incl (3) ofs. 74 and ins. 
179 of the Act. The wisdom of extending 
.the prohibition to tenure-holders as well 
as raiyrts is.examplified by the present case. 
‘The thikadar who contracts to pay abwabs 
has a strong motive for enforcing similar 

exactions from the raiyats:and so the- ob- 
“jectionable system is kept alive ; but if he 
‘is prohibited from so contracting the 
, Motive-is: removed, 

I hold that the only items recoverable 
under this lease apart from the produce 
. rent are the first two named in the schedule, 

‘namely, rent and road-cess, and that the 
‘decree should be varied by disallowing the 
other items. 
_ The next point taken by the appellant 
is that the sum of Rs. 3,641-4-11 allowed 
‘by the decree as the costs'of survey is not 
yecoverable wadag the terms of cl, 21 
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_ under the Bengal Tenancy Act and 
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of the lease. The clause reads as follows:— 

-“ In case survey is mide of the aforesaid 
villages. either: privately or by the Govern- 
ment under any law in force for the time 
being, the said thikadar shall make honest 
and proper pairwi and bear the costs of the 
same, and he shall till the (end of) ihe 
term of thika abide by the loss and gain 


‘arising therefrom.” 


A survey of the Champaran district, in 
which these villages are situated, took place 
was 
completed in 1917. The costs incurred by 
the Government in such cases are by law 
recoverable in certain proportions from the 
landlords and the tenants, It is the plaint- 
iff's proportion of such costs which are 
claimed‘ in the present suit. The parties 


interested, however, who appear before the 


Survey and Settlement Officers to protect 
their own interest incur expenses in so 
doing. Ifthere is much dispute between 
the parties concerned these costs may be 
considerable. By cl. 21 of the lease the 
thikadar undertook to look after the inte- 
rests of his landlord as well as his own and 
to bear the cost ofso doing. Their interests, 
as against those of the vaiyats, would no 
doubt be identical. The learned Judge of 
the Trial Court considered that the obliga- 
tion of the thikadar under cl. 21 was not 
merely to protect the interests of the land- 
lord by making pairwi and to bear the costs 
of so doing, but also to pay the landlord’s 
proportion of the Government’s costs of 
survey. In my opinion the clause will not 
bear that interpretation. The costs referr- 
ed to inthe clause seem to me upon a pro- 
per construction to refer solely to the costs 
incurred by the thikadar in making proper 
pairwi and, according to his diligence or 
remissness in so doing, he was to enjoy 
the profit or suffer the loss caused thereby. 
The learned Judge thought that accerding 
to the terms of the lease all the cost of . 
survey were to be borne by the lessee and 
that cl. 21 made -it quite clear, but it 
seems to me that had it been intended that 
the thikadar should: bear the landlord's 


‘proportion of the Government's expences 


of conducting the survey, thé clause would 


“have been much more specific in .that 


respect. In my opinion the costs which the 
thikadar undertook to bear under cl. 21 
were the costs of making proper. pairwi 
and nothing else, -and the sum awarded 
in the decree under this a is... noh 
recoverable, 4 
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~ ‘Although the defendant appealed against 
that part of the decree which allowed 
‘Rs. 432 as damages for failure to deliver 
jamubandis the matter was not pressed and, 
no argument was addressed to us on that 
‘part, of the appeal. 


The defendant also appealed from that 
part of the decree which ordered ejectment 
ander s.66 of the Bengal Tenancy Act if 
within 15 days the rent found due should 
not bə. deposited.’ The learned Judge, it 
should be mentioned, had found thats. 155 
of the Bengal, Tenancy Act would have 
been applicable to the present case but for 
the fact that the conditions as to notice 
mentioned in the section had not been 
complied with. He found, however, that 
8. 66 which relates to ejectmentin the case 
of non-payment: of arrears of rent, was 
applicable and passed a decree under that 
section. The contention’of the defendant 
‘before us was that if he was not liable for 
the abwabs there was norent due, If upon 
a -proper calculation of the rent payable 
as directed in this judgment it.should ap- 
pew that at the time of suit, after giving 
credit for the sums paid and the amount 
deposited in Court before trial, .no further 
rent was due, then a decree for ejectment 
under, s. 66 of the Bengal Tenancy . Act 
would be wrong. As the amount decreed 
-has been deposited by the defendant in 
pursuance of the decree, no ejectment has 
“in fact taken place. The quesion is, there- 
‘fore; of academic interest only. The de- 
fendant, however, will be entitled to recover - 
from the plaintiff, if he has been paid, or 
-from the amount deposited in Court under 
th; decree, as the case may be, the excess, 
if any, over and above his liability under 
-the present judgment. 


The cross objection by the plaintiff was 
‘confined to’ three points: (1) that the 
* Transfer of Property Act and not the Bengal 
Tenancy Act was applicable to the present 
lease and that under the former Act the 
defendant was liable to ejectment by 
reason of his breach of the conditions of 
‘the lease, which entitled the lessor to re- 
enter as provided ins. 111 (g) of that Act; 
(2) that the claim for damages for failing 
‘to supply carts and thatching grass ought 
to have been allowed by the learnéd Judge; 
cand, (3) that the learned Judge ought to have 
assessed the price of the produce rent at 
Rs. 3 and not Rs. 2 per maund. The second 
agd third. points were abandoned -in the ° 
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‘course of argument and it- is necessary only 


‘Tenancy Act applies. 
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to deal with the first. | 
Jf the lease in question ‘is.a lease for 
agricultural purposes, then by s: 117 of the 


‘Transfer of Property Act the other pro- 


visions of. that Chapter including s. Il] hava 
no application. The learned Judgé found 
that the lease was one for agricultural‘pur- 


‘poses, and further that, the defendant's 


status being that of a tenure-holder: as 
defined ins. 5 of the Bengal Tenancy Act, , 


the provisions of that Act were applicable, | 


It was contended that the lease was not a 
lease for agricultural purposes and in sup- 
port of this contention the case of Pro- 
motho Nath Mitter v. Kali Prasanna. 
‘Chowdhry (18) was relied on, It was there 
held that a putini interest in a share in a- 
zemindari was nota lease for agricultural 
purposes within the meaning of s. 117 of 


‘the Transfer of Property Act.’ The objects 


for which the lease was granted were re- 
ferred to in the judgment and do not 
‘appear to include direct cultivation by the 
tenant of any part of the land.” In the 
present case there were zeriat lands as well 
as lands settled with raiyats and the léase 
contemplates the direct cultivation of tha 
former by the tenant. The facts are, there- 
fore, to some extent dissimilar in this case. 
Sir Francis Maclean, C. J., who decided the 
case above cited, affirmed on appeal the 
later decision of Mitra, J., in Babu Ram Roy 


`v. Mahendra Nath Samanta (14, where it 


was held that a lease of homestead Janda 
granted by an occupancy raiyatin favour 
of an under-raiyat was governed by 


‘the Bengil Tenancy Act and’ not by 


‘the Transfer of Property Act. Although 
the land leased was not agricultural land 
but homestead land. The suit was one to 
eject the under-ratyat. One of the grounds: 
of the decision was that although the pur- 


‘pose of the tenancy granted to the sub- 
‘tenant was not agricultural nevertheless 


as the Bergal Tenancy Act provides for 


‘the ‘benefit of under-raiyats as well as‘ 


ratyats the provisions of s. 49 of the latter 
Act ‘ought to be applied. In ` the’ 
present ‘case the land was  undoubt- 
edly agricultural land to which the Bengal’ 
The defendant was 
also a tenant within the meaning of the 


Act and his status was that of a -tenure- 


holder. Such acase comes within the ex- 
press provisions of the Bengal Tenancy Act. 


(13) 28 C. 744. 
(ld) 8 0. W.N. 454, 
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and the benefit of és. “GG operate in 
favour of the legsee, -uriless’ it can be- said 
that the Transfer of. Property Act deprives 
him of such‘ benéfit. In - construing the 
two acts ib ‘must be remembered that al- 
thawgh the’.Bengal Tenancy Act is later 
in time, there were somewhat similar pro- 
visions..in thé Bengal Rent Acts of 1859 
and 1863 and it was probably the intention 
-of the Legislatuce i in exempting leases ‘for 
‘agricultural purposes from the operation 
“of Ch. V of the Transfer of Property 
-Act to retain in force the special provi- 
‘sions ‘relating.to the class.of leases dealt 
with in those. Acts and which may be com- 


“pendiously: described as.leases for agricul-. 


‘tural purposes. I consider, therefore, that 
a liberal interpretation. should be given to 
the words of s. 117. There is no doubt that 
under the’ preséntleasethe lessee would have 
.a considerable area of the villages under 
-his.own cultivation. He was also to pay a 
produce rent in addition to the cash rent 
‘and in case of dispossession he was to -get 
‘halt the crop grown on the zeriat lands, 
the other half going to the landlord. 
“Lands left vacant or abandoned were to be 
- brought into direct cultivation or settled 
with other tenants. He'had also certain 
obligations to see- that the lands were cul- 

‘tivated i. a proper manner. He was to 
take-care of the existing boundaries 
bandhs and pynes and was not -to allow 
the water fron the pynes to be taken 
inton other elakas. All these matters 
“poiat to the conclusion that the lease was 
.one „for agricultural purposes. I do not 
think it can be said that the main purpose 
of the lease was merely to collect rents. It 
wasI think a lease for agricultural purposes, 
‘Ths cross-o. jection, in my opinion fails, and 
should be dismissed with.costs. The appel- 
ladt is entitled tothe costs of the appeal. 
Tne decree will be varied, in accordance 
with the directions stated in this judgment. 
The costs in the Trial Court will follow the 
result of the calculation of the defendant's 
in lebtedness as directed above, The parties 
will. have liberty to apply ‘for further direc- 
tions as to the costs in the lower Oourt, if 
necessary, when the. figures: have been as- 
.certained. 

. Fostar, JA agree, judging by the 
“pleadings in the written statement | the 
term.abwab is used. as meaning, in the 
-circumstances of this particular lease, both 
an imposition upon ‘the raiyats in addition 


‚t0: thejp actual rents and. saa upon. . 
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5 imposition. 
“ed forms of receipt used in the Raj when 
“compared with the tabulated schedules of 
-the patta and kabuliyat, show that payments 


“mahal. : 
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the thikadar over and above his actual 
rent. In the latter case s..74o0f the Bengal 


-Tenancy Act would directly bar the claim 


to the abwabs; and in the former case, I 
think, the defendant's special contract to 
realise abwabs from the tenantry and pass 
‘them on to the proprietor would be void 
and illegal as opposed to public policy. 
‘These.two distinguishable pleadings in de- 
fence, set out in paras. 2 to 5 and in 
paras, 6 to 8 respectively of the written 
statement, are I think fully substantiated. 

| In’ para. 27 of the documents of the 
lease it is clearly stated that the thikadar 
shall pay embankment cess over and ahove 
the rent. .Embankment cess isan unlawful 
Exhibits C-l and C, the print- 


by the thikadar were acknowledged under 
five heads: (1) rent. (2) road and public works 
-cess, (3) abwab on account of embankment 
‘cess, bandbehari) (4), kharcha (5), uprohiti 
The last was collected separately, 
and. was appropriated to the Raj priests. 
The fourth item kharcha is the ‘aggregate 
„of. most of the abwabs tabulated, from farag 
.kharcha (charge for granting receipts) down 
to dewani dastur (payment of the upkeep 
‘of the ‘Estate office). Some of these abwabs 
are uniform throughout the villages, others 
-vary. The receipts, though printed in bejef 
“in parts of the Paper Book, are all in fact 
‘in the form described. In para. 26 of 
‘the. documents of lease it was stipulated 
‘and agreed that Rajunks (i. e., the abwubs) 
‘payable by custom shall be "collected by 
the thikadar from tenants and bantas on 
behalf of the Raj, and the thikadar 
shall be responsible fur any loss, an expres- 
sion which seems to mean collections in 
deficit. So these abwabs were, it is clear, 
impositions of a pecuniary responsibility and 
liability over and above the thika rent, ° 
properly. so called, standing under the 
denomination of abwabs, rajangs, rakam, 
dastur and other like appellations. 
Theevidence, inimy opinion, clearly shows 
that these collections were atso abwabs over 
‘and above to the ratyat’s rent; and I think 
that .para. 26 of the lease, ‘the stipula- 
tion that they shall be realised from tha 
tenants and banias, isan illegal contract. 
I do mot wish in this judgment to make 
more than supplementary remarks, but [ 
would like to point out that the tax on 
weights and measures (bat chhapi) falls og 
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the banias of the villages, as is deposed 
by plaintiff's witness No. 12. This explains 
why bantas as well as tenants are mention- 
ed in para. 26. I regard the plaintifi’s 
explanation of the insertion of these items 
in the lease not only as mendacious but 
even as puerile. (See plaintiff's witness 
No. 12 and his cross-examination). There 
is a. plenty of credible oraland documentary 
evidence to show that these abwabs came 
originally from the cultivators’ pockets and 
were passed on to the proprietor. 

Taere is one other point. If was urged 
that s. L17 of the Transfer of Property Act 
did not availto remove this case from the 
provisions of Ch. V of that Act. ln my 
opinion the -decision.of this case must 
rest entirely on the provisions of the Bengal 
Tenancy Act, because there is everything 
to show that this wasa lease for agricul- 
tural purposes. Looking at the kabuliyat I 
note the following points: (a) part of the rent 
is produce rent; (b) the thikadar is to have 
the zerqit lands cultivated and to enjoy the 
crops (paras. 25 and 5); (e) the thika- 
dar is not to cut down certain trees 
(para. 8) nor grow indigo (para. 11) 
nor make new water courses (para. 17)); 
(d) the thikadar is to settle lands with 
tenants at proper rental (para, 15 et 
passim), and he is to take waste lands 
of tenants into the landlord's zerait (para. 
16). Then, looking at the oral. evi- 
dence, we find in the statements of defend- 
ant’s witnesses Nos. 1, 3, 4, 8, 24 and 
plaintiff's witness No. 12 enough to. show 
that the thikadar had cultivation in his own 
control, including fields. of thatching grass 
(kher, translated. correctly in the kabuliyat, 
but incorrectly as, “straw” elsewhere. 
Lastly, looking at the pleadings, I would 
invite attention to paras, 5 and 9 of 
the plaint, the statement of breaches of 

‘covenant, which show clearly how the 
+ plaintiff regarded the lease: the tenant was 
not to settle trees and orchards, but keep 
them; he was to take under his own culti- 
‘vation and keep lands vacated by tenants ; 
and he was to render a fixed amount of 
thatching grass. lt seems to me to be 
clear, therefore, that this is a lease for 
agricultural purposes and that s. 74 and 
also ss. 66 and 153 of the Tenancy Act apply 
to this case. 


Z. K. Appeal accepted. 
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MADRAS HIGH COURT. 

Srconp CIVIL APPEAL No, 428 or 1922. 

October 31, 1924, 
Present:—Mr. Justice Devadoss. 
DORASWAMI [YER AND OTHERS 
—Derenpants Nos. 2 To 9—APPELLANTS 
: i versus f : 
THIRUVANGADA MUDALIAR— 
PLAINTIFF— RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 105— 
Madras Proprietary Estates Village Service Act (IL of 
1894), ss. 27 (4) and 83—Farmer of melwaram— 
Undertaking to pay village officers—Abolition of dis- 
bursement—Peisheush, enhancement of—Remedy of 
landlord—Remand, order of--Appeal, failure to pre- 
fer, effect of. 

Under the terms of a lease of melwaram the 
lessee undertook to pay the village officers in the 
estate but Government subsequently took over the 
liability and increased “the peishcush payable by -the 
landlord. A suit by the landlord in the Civil Court 
to recover a proportionate amount, of the enhanced 
peishcush was dismissed on the ground that s. 27 (4) 
of the Madras Proprietary Estates Village Service Act 
was a bar to such a suit. On appeal, the lower Appel- 
late Court held that the suit was maintainable, and 
remanded ifto the Trial Court for disposal according to 
law. The defendant did not appeal against the order. 
Afterremand the plaintiff's suit was decreed. On 
second appeal : - 

Held, (1) that the proper remedy of the landlord was , 
to apply to the Collector for an increase of rent under 
s. 27, cl. (4) of the Madras Proprietary Estates Village 
Service Act, and that the suit .in the Civil Court 
[p. 609, col. 2.) 

(2) that, however, it was not open to the. defendant, 
in second appeal, on a decision after remand, to contend 
that the plaintifs remedy was only by way of appli- 
cation to the Collector for increase of rent and not 
by a suit. [ibid] 

Second appeal against a decree of the 
District Court, Salem, in A. B. No. 182 
1920, preferred against that of the Court 
of the District Munsif, Krishnagiri, in 
O. S. No. 598 of 1916. 

FACTS.—tThe plaintiff a landlord gave 
a lease of his melwaram to the defendant 
with adirection to pay the salary of the 
The Government 
subsequently undertook the payment and 
increased the landlord’s peisheush. The 
landlord thereupon brought a suit’ for 
recovery of amount so paid. The District 
Munsif dismissed the suit on the ground 
that the Civil Court had no jurisdiction 
under s. 33 of the Madras Proprietary Village 
Service Act. On appeal the District Judge 
reversed the decision and remanded the suit 
to the First Court for disposal according to 
law. Indoingso, the judgment also dealt. 
with s. 27 (4) of the Act holding it was nota 
bar to the suit. The defendant did not ap- 
peal against the order. After remand tha 


District Munsif and the District Judge both 


[86 t. ©. 1925]. 


decreed th plaintiff'scldim. On second ap- 


peal it was contended for the defendant, 


‘that s. 27 (4) was a bar to the suit and that 


the plaintiffought to have applied under 


s. 27 (4) for increase of rent. 

Mr. C. S. Venkatachariar for the Appell- 
ants P E : 

Mr. C. V. Ananthakrishna Iyer, for the 
Respondent., . : i 

JUDGMENT.—The only point argued 
in’ this second ‘appealis that- the plaintif 
ought to have applied to the. Collector for 
the determination of the amount payable 
by the defendants under s. 27 (4) of Act II 
of 1894 before bringing the suit. The defend- 
_ants are farmers of the melwaram due to the 
plaintiff. Under the terms of the lease. as 
evidenced: by patta Ex. I the lessees under- 
took to pay the karnams..By a recent 


order, the Government undertook to pay 


the karnams and the pay of the karnam 


was added to the peishkush of the plaintiff.. 


The plaintiff has brought this suit forthe 
purpose of récovering from the defendants 
the amount paydble by them towards the 
` karnam's salary. ` He claims: a rateable por- 
tion of the amount he. is paying to the 
Government, distributed over the several 
mittahs owned by him and also the amount 
actually paid by the defendants towards 
the karnam’s salary. The District Munsif 
gave a decree in favour of the plaintiff for 
the amount claimed by the plaintiff as 
rateably distributed by him and the Dis- 
trict Judge hasaffirmed the judgment of 
the lower Court with a slight modification 
as regards the amount payable by the 
defendants towards the karnam’s salary. . 
It is contended by Mr. Venkatachariar 
that the plaintiff's suit is incompetent by 
reason of his not-having.applied for the 
determination of the amount payable by 


the defendant in respect.of the karnam’s' 


salary as provided for by s. 27 (4). This, 
. no doubt, might be a very good defence, if 


it ig open to the defendants to raise it, by . 
reason of a recent decision of the Full. 


Bench of this Court in Tiruneeslakantem 


Servai'v, Raja of Ramnad (1). But unfor- . 


tunately for the defendants, the Subordi- 
nate Judge who heard the appeal from 
the decree of the District Munsif who dis- 
missed the suit on;the ground that the suit 
- is barred by reason ofs. 33 of Act II of 1894 
decided that the suit was rot barred by 


(1) 70 Ind. Cas. 469: 46M.177; 15 L. W. 556; 
a L. T, 817; 43 M.L. J. 158; 1922) A'I R (MJ) 
203, a - i 
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redsoh of s.27 (4) of thé same Act. Mr. 
Venkatachariar'’s contention is that this 
question was not raised before the Distiiet 
Munsif and was not one of the grounds for 
decision bythe Sub-Court. But in para. 4, 
the Subordinate Judge did refer to s. 27 
and hecame to the conclusion that that 


section did not stand in the way of the plaint- 


iff coming directly to the Civil Court to 
obtain the appropriate reliefs and he went 
on tosay: “In my opinion the suit would 
not be barred so longas the defendant does 
not question the correctness of the amount 
levied from him."' Mr. Venkatachariar's 
contention is that this must be taken as an 
argument in favour of his opinion that s. 33 
is nota bar to the plaintiff's suit. I am 
unable to accept this contention. i 

The Subordinate Judge dealt with the 
objection. to the maintainability of the suit 
by reason of s. 33 of the Act II of 1894 in 
para. 3 of his judgment. Then hewent on 
to say in para.i4 “My attention was drawn 
to sub cl. (4) of s. 27 under which it will he 
open to a proprietor who had ‘leased his 
estate to a tenant on condition that the 
latter should pay the village establishment, 
etc.” Evidently the defendants when they 
found that the objection to the maintain- 
ability ofthe suit could not be sustained 
by reason of s. 33 of the Act relied upon 
8..27 (4) of the same Act and the Subordi- 
nate Judge had to deal with that question 
as it was raised by the defendants. The 
Subordinate Judge having given a decision 
on that point and the decision not having 
been appealed against by the defendants, it 
is not now open to them to raise the same 
question inthis appeal. The contention of 
the appellants is not sustainable. 

In the result the second appeal fails and 
is dismissed with costs, The memorandum 
of objections is also dismissed with costs, 


Appeal dismissed, 


ve è ` ` 


; ia. l Sa  Proiioria NATH MITTER v. siandiarsh NATH: urrrie, - (8616. 1925] 


‘GALCOUTTA. HIGH COURT. ` ing of the Rule ‘the order directing the : 
Civ, Rowe No. 728 oF 1924. ' Receiver to give possession bf the estate to 
_ July 25, 1924. `s the owners will be stayed. ~ 
Prst = : J ustice Sir Ewart Greaves, KT, © Cause is shown by the opposite parties 
- and Mr. Justice Chakravarti. . = and itis. contended that the ,order, of the. 


PROMOTHA NATH. wan ajaka ONT \ District Judge is right and that this. Court `` 


VeErSUs - _ should not interfere “with the order which 


MAN MATHA NATH MITTER AND OTHERS ‘was purely a discretionary one. The facts : k 
— OPPOSITE PARTY. “are as follows: The. Andul Raj is the owner 
“amongst other properties of touji popularly. 


” Bengal “Tenancy Act (VIII of 1885), s. 98—Com-. 
mon manager, appointment of, application for— 


Appointment, ‘when to ‘be made—Co-sharer, not party known as Bara Taraf of the Collectorate of 


to dispute, effect on—Civil Procedure Code (Act Vof Howrah.’ This:is aseparate account of the : 
1908), s. 115—Revision—Discretion, exercise of, inter- 8annas of the main towjt and the other 


ference with. 


jeparate account consists-of the’ other, 8 
The High Court is reluctant in the exercise of its. Sep u ae 3 6: other, 


revisional jurisdiction to interfere with an order of annas of the tougi. The petitioner is the DF 
the lower Court in the exercise of its discretion. . [p. eldest son of the late Raja and claims shares . 
611, cdl. 1.] -in the- estate of the touji called the Bara 


5 Dido Judge has power under s. 93 of the Taraf.. ‘There is some dispute as to his 
engal | enancy Act to appoint a common manager 
in casé there is a dispute as to the management share.’ But it is unnecessary to- discuss it. 


between the co-sharers, if such mis-management is His share is evidently not more than 1/5th -~ 


likély to cause injury ‘to. the private rights of the in- the estate: the -remaining co-sharers, 


co-sharers. Where, however, me appointmeńt ofa according to -the petitioner, are his four 
common manager is likely to affect a co-sharer who 
has opened a separate account and is in peaceful. pos- brothers, ` but according . to -the, opposite 


session of his estate and is entirely unconnected With parties, ‘the mother had also a share as the. 


the quarrel between the other co-sharers, who own heiress of the deceased son of the late 4 


only a small share in the estate the appointment 
should ordinarily be refused. lp. 641, col 21 owner.. ` The owners of the separate account 


Soradindu Roy v. Girish Mohini Devi, 36 Ind. Cas. of the tauji also appear and oppose this 


448;-21 -C.-W. N. 240, relied on. - Rule. `The petitioner's: case shortly stated - 
Where a dispute between co-sharers is likely to was that there was a dispute between the 


cause injury only to themselves it may well be avoided brothers as tu the, management of the 
by a partition suit and by the appointment of a 


Receiver in the course of that suit. A Receiver ap- ` estate and that on account of that dispute . 


pointed by a Civil Uourt in the course of a partition - collections of rent of the estate are practi- 
suit does not usually involve the consequences which - cally at a'stand still, and that consequent- 


the appointment of a common manger under s. 93 of 
the Bengal Tenancy Act does, and if the co-sharers ly there i ee apprehension of serious loss 


can easily avoid the necessity of ax application under to the income of the. share-holders and also’ >’ 


s. 93 by bringing a partition suit the Court should: there is some danger of the property being 


not ordinarily give relief on an application under lost on account of arrears of revenue. ‘In - 
the circumstances the petitioners. applied’ 


this section. {p. 612, col. 1.) 
Rule against an order‘of the Additional -for the appointment of acommon manager 


- District Judge, Second Court at. Howrah,’ of their joint-estate under s...93 of the ' 
dated the 29th May 1924 -in Miscellaneous Bengal ‘Tenancy Act,. the- owner of: the: 
Case No. 36 of 1923. separate estate ‘is also &: party as a co- `- 

Babu Gunada Charan Sen and Basantha owner of the parent estate, as I have already . 


Bhusan Gupta, for the Petitioner. stated, to the proceedings, ` because -his 


Sir P, C. Mitter and Babus Phanindra Lal share “also would be involved, if an order’: 


Moitra and Rupendra Kumar Mitter, for under s: 93 is made. The opposite: parties 


Opposite Party No. 5. ? raised various objections to the maintain-... ‘ 


JUDGMENT. _ + ability of the application under s. 93 and 
Chakravarti, J.—This Rule was they: also contended -that in the circum- 


obtained by the petitioner which runs as stances of the.present case no order should - 
follows: Let the record be sentfor anda Rule be made under that section. The owner of’ - 


issue on the opposite parties to show cause the separate estate also opposed on similar 
why the order of the Second ‘Additional Dis- grounds ‘the appointment of a common 


trict Judge of Howrah, dated the 29th May manager. But he had additional objections . 


1924 refusing to appoint a common manager on the ground, that it. would be a great 


should not be set aside and why an order hardship upon him if his estate is placed -` 


should not be passed for the appointment under the common manager as he is, 
ofa common manager, Pending the hear- absolutely unconcerned in ithe’ dispute 


(eb t: 0. 1925] 
between the brothers. The learned District 


Judge dismissedethe application on the 
ground that the proceedings were defective 


“in certain material points and he also went 


very-fully into the merits of the case and 
in his opinion the circumstances would not 
justify an order’ under s. 93. It appears 
that during the pendency of the proceed- 
ings- before the learned District Judge a 
Receiver was-appointed by consent of .the’ 
parties. The pétitioner when he-obtained 
a Rule from .this Court. applied that. the 
Receiver appointed by the Court below 
might be continued during the pendency of 
the Rule here. I am informed that a sug- 
gestion fell from this Court to: the effect 
that the necessity of ithe appointment of a 
common manager might be obviated if the 
petitioner brings.a suit for partition of the 
estate and ifa Receiver was appointed in 
the course of the partition suit. It appears 
that no suit has yet been brought. There 


was an application by. the learned Vakil’ 


for the petitioner for the postponement of 
this Rule when it came up forhearing to-day 
for three or four weeks with.a view to give 
his client an opportunity for bringing a suit 
for partition and also for applying for the 
appointment of a Receiver.in that suit, 
There was a strong opposition to that 
course by the learned Vakil for the opposite 
parties. He expressed himself very strong- 
ly upon the matter. He stated that he 


would not tolerate the continuency of the. 


present Receiver even fora day. We were 
not inclined in the circumstances to adjourn 
the hearing. We have heard the parties at 
some length and we are clearly of opinion 
that this Rule should be discharged. There 
are various difficulties in’ the way 
of the petitioner apart from the obvious 
difficulty that this Court is reluctant in the 


exercise of its revisional jurisdiction to in- 


terfere with an order of the lower. Court in 

- the exercise of its discretion. 
We have heard the facts fully discussed 

before us and we are of opinion that the 


order of the District Judge is quite correct., 
Section 93 of the Bengal Tenancy Act. 


under which the application:was made runs 
as follows:—When a dispute exists between 
the co-owners of an estate or a tenure as 
to the management thereof, and in conse- 


quence there ensues or is: likely to ensue. 
inconvenience to the public. or injury ‘to | 
private rights, the Court can make an order 


`- for the appointment of a common manager. 


' The present gpplication wag clearly contem- 


PROMOTHA NATH MITPHRED, MANMATHA NATH MITPEB, 
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plated as coming within sub-s. (6) of s. 93, 
that is on the ground of injury to private 
rights, These words are not free trom 
ambiguity, if the loss of income to the co- 
sharer on account of a dispute between 
themselves was intended to be included 
within these words, there was no difficulty 
in expressing that intention in clearer 
terms. The words, as they stand are wide 
enough to include such an injury: and this 


_ section, has been so constructed by this 


Court in the case of Soradindu Roy v. 
Girish Mohini Devi (1), where it has been 
laid down, that the District Judge has 
power to appoint a common manager in 
case there isa dispute as to the manage- 
ment between the co-sharers, if such mis- 
management is likely to cause injury to the 
co-sharers. That being so, it appears that 
when aco-sharer, however, smail his interest 
may be, begins to quarrel with another co- 
sharer, holding an equally small share, then 
according to the provisions of this section a 
common manager may be appointed, to take 


_charge not only of the shares of the dis- 


putants but also to take charge of the other 
shares, however, large their interest may be. ` 
Not only that, as in the present case, if a co- 
sharer has opened a separate account and is 
in peaceful possession of his estate, he is 
also liable to lose possession of his separate _ 
estate, although, as in the present case, the 
owner of that- separate account is totally 
unconnected with the quarrel between the , 
other co-sharers.. In cases where such a 
consequence is likely to follow the appoint- 
ment of a common manager on the applica- 


` tion of the small share-holders should not 


ordinarily be made and this is a strong 
ground, why the District Judge should not 


‘exercise his discretion ‘by appointing a 


common manager. It should be borne in 
mind that it is a serious matter to the owner 
of an estate like the owner of the separate 
account in the present case, to lose posses- 
sion of his estate on account of a quarrel 
between the other co-sharers although such . 
a quarrel does not affect the management 
of his share of the property and there is no 
likelihood of any loss or injury to him. By 


` the appointment of a common manager, he 
loses his possession, his income and may be 


his prestige as a zemindar which possession 
gives. As to the income of his estate he 
cannot get more than the common manager 


“may afford to give him. I think, therefore, ` 


(1) 36 Ind. Cas, 448; 21 O, W, N. 240, 


612 


the objection of the,owner of the other 8- 
annas of the estate to the appointment ofa 
common manager is reasonable and it should 
be taken into account in exercising the dis- 
cretion given by s. 93 of the Act. On the 
whole L think that the order passed by the 
learned District Judge is quite correct. 
| I wish to refer to another matter and that 
is this: Whenever adispute betwéen the 
eo-sharers is likely to cause injury only to 
theinselves it may be well avoided by a 
` partition suit and by the appointment of a 
> Receiver in the course of that suit. The 
Receiver appointed by a Civil Court in the 
couse of a partition suit does not usually 
involve the consequences which the ap- 
pointment of a common manager under 
8. 93 does, and if the co-sharer can easily 
avoid the necessity of an application under 
-s. 93 by bringing a partition suit. I think 
the Court should not ordinarily give relief 
on an application under s. 93. In the 
présent case. there is no difficulty in the 
way of the’petitioner bringing a partition suit 
at once and asking for the. appointment of 
a Receiver. 

The Rule is accordingly discharged with 
costs. We assess the hearing fee at eight gold 
mohurs to .be paid to the opposite party 
represented by Sir P. C. Mitter and three gold 
mohurs’ to those represented by 
Rupendra Kumar Mitter. 
discharged and he should deliver possession 
of the property to the parties at once. 

Let the record be sent down without 


delay. 
- Greaves, J.—I agree. 
ZK, Rule discharged. 


man See 


` CALCUTTA HIGH COURT. 
Crvit Rue No. 329 or 1924, 


July 8, 1924. 
Present:—Justice Sir Ewart Greaves, Kr. 
‘and Mr. Justice Chakravarti., a 


TARIN PROSAD ROY— 
— RESPONDENT— PETITIONER 
versus 

DEVA PRASANNA MUKHERJEE~ `. 

ArPELLANT— OPPOSITE PARTY. TE 

‘Civil Procedure Code (Act V of 1908), 0. XXI, r.:90 

~~Eaecution of decree—Sale of occupancy holding—- 

Aaa RE ERECAN whether . can. apply to set aside” 
we. 


é 


., TARINI PROSAD ROY V. DAVA PRASANNA MUKHSRJEE. 


Babu ` 
The Receiver is ?. 


(86 i. 0. 1825] 


The effect of a transfer of a non-transferable 
occupancy holding is good so far as the tenant is 
esacerned and would bs good ggainst the landlord 
i a declines to recognize the transfer. [p. 612, 
col. 

_A mortgagee of a non-transferable occupancy hold- 
ing acquires a good interest by purchase at a sale 
rheld in execution of his own mortgage-decree and is 
entitled to apply under O. XXI, r. 90, O. P. O., to 
rea ; sale in execution of a rent-decree set aside. 
ibid. . 

Rule against an order of the Court of the 
Sub-Judge, Burdwan, dated the20th Decem- 


ber1923, in Miscellaneous Appeal No. 14/44 ` 


of 1923. i 

„Bahu Nalini Kumar Mukerji, for the 
Petitioner. 

Babu Bijan Kumar Mukherjee, for the 
Opposite Party. 


JUDGMENT.—The, petitioner before 
us who obtained this Rule on the 5th of 
October 1920 purchased from a tenant in 
execution of his own mortgage-decree cer- 
tain land. Inthe year 1327- in the month 
of Pous, he got possession of the: property 
through the Court. In the year 1919 prior 
to the sale in execution of the mortgage- 
decree the landlord of the land sued his 
tenant for rent in respect of tha year 1322 
to. 1325. The landlord obtained a ‘decree 
and the property was sold on the 25th 
October 1922 and was purchased by the 
landlord himself. The petitioner before us 
applied under the provisions of O. XXI, 
1. 90 alleging that the sale was not a pro- 
per’ one and amongst other things that the 
sale proclamation had not been served 


. The Munsif gave effect to this contention.. 


An appeal was preferred by the landlord 
to the. District Judge against the Munsif's 
decision and the point there taken, on be- 
half of the landlord, was that the holding 


t 


was a non-transferable occupancy holding, ` 


and the District Judge, holding that this 
contention was well-founded and that no 
interest passed by the sale to the mort- 
gagee, decided that the mortgagee had no 
locus standi to make the application under 
the provisions of O. XXI, r. 90. We think 
that this decision is not correct. Accord- 
ing to the decisions of this Court, the effect 
0! a transfer of a non-transferable occu- 
pancy holding is good so far as the tenant 
is concerned and although the landlord was 
not bound to recognize the transfer, it would 
‘be good against him, unless he declined to 
recognize the transfer. In the circumstan- 
ces, it is impossible to say that no interest 
passed by thé sale to the mortgagee and 


86 I. O. 1995] 


thatthe appellant had no locus standi to 
make the applitation under O. XX1,r. 90. 

In the circumstances the order, of the 
District Judge must be set aside and the 
matter must go back to the District Judge 
in order that the appeal in respect of the 
application under O.. XXI, r, 90, may be 
dealt with upon its merits. 

The petitioner’ will be entitled to his 
costs in this Rule hearing fee one gold 
mohur. ~ ' 


Z. K. Rule made. absolute, 


Case remanded. 


OUDH JUDICIAL COMMIS- 
i SIONER’S COURT. 

Orvın Raviston No, 132 of 1924. 
January 6, 1925. 
Present:—Mr. Dalal, J. O., and 

- Mr. Wazir Hasan, A. J. C. 
`Musammat HASAN BANO BEGAM 
AND ANOTHER—PLAINTIFF3—APPLICANTS 


VETSUS 
WASI ALI KHAN AND OTHERS— 


_. DEFENDANTS— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 115, Sch. IT, 

para, 6—Arbitration—Death of arbitrator—Procedure 
—Appointment of fresh arbitrator—Revision. | 

The word “appoint” in para.'5 (1) (b) of Sch. II to 
5; P. O., means “concur in appointing”. [p. 615, col. 

Tn re, Eyre and Corporation of Leicester (1892)1Q 
B, 136; 61 L. J. Q. B. 438; 65 L. T. 733;-40 W ; 
56 J. P. 228, relied on. unio hates 

Where during the pendency of a reference to arbi- 
tration through Court one of the two arbitrators died 
and the other arbitrator brought this fact to the 
notices of the Court by means of an application, and 
on the date of the hearing of the. application the 
defendant proposed the appointment.of the surviv- 
ing arbitrator as sole arbitrator but the plaintiff pro- 
tested and the Court on a subsequent date appointed 
another arbitrator : : 

Held, that the .application. of the defendant to 
appoint ane Seiring ‘arbitrator as sole arbitrator 
amounted to the notice required under para. 5 (1) (b 
of Sch. II to the C P." C., and that Pie pina 
having failed to concur in the appointment there was 


no discretion left to the: Court’, but to appoint an. 


arbitrator or to supersede the arbitration and that the 
Court having preferred to adopt the first alternative 
it could not ba said that it had exercised a jurisdiction 
which was not vestad in it. [p. 645, col. 2.] ° ’ 


Revision against an order of the Sub- 
ordinate Judge, Hardoi, dated the 30th 
Aor noe a modifying the awards made 

y the arbitrators on 9th February 1923 

“and 24th September 1923, ar i 
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Messrs. Niamat Ullah and Naim Ullah, 
for the Applicants. 
Mr. Hyder Husein, for the Respondents. 


JUDGMENT.—This is an application 
in. revision from the decree of the 
Subordinate Judge of Hardoi, dated the 30th 
November 1923. This decree is founded 
on an award which resultedon a reference 
during the pendency of the suit brought 
by the applicants for redemption of a mort- 
gage dated the 19th September 1902 against 
the mortgagees who were arrayed as de- 
fendants. The suit was instituted on the 
21st August 1921. Issues came to be set- 
tled onthe 20th February 1922 and the 
20th April 1922 was fixed for recording the 
evidence of witnesses. On the last men- 
tioned date an application was presented to 
the Court by the parties interested in the 
litigation for reference of the disputes which 


_ had arisen between them in the redemption 


suit to arbitration. Two arbitrators were 


. appointed, Babu Lal Behari and Rai Baha- 


dur Babu Mohan Lal. The former was act- 
ing for the defendants and the iatter for 
the plaintifis in the suit. Provision was 
made for the appointment of an Umpire by 
the arbirtratorsin the event of any differ- 
ence of opinion between them. It was stated 
inthe application that the parties fully 
realized that the arbitrators nominated 
‘thereby were acting respectively for the 
defendants and the plaintiffs in the suit, 
which was intended to besubmitted tothe 
arbitration. The arbitrators entered on 
the work ofthe submission and filed their 
award in Court on the 9th February 1923. 
The Court then granted ten days’ time to 
the parties to file any objection which 
they might have had against the award. 
Two sets of objections were filed within 
the time allowed by the Court, one by 
the plaintiffs and another by the defend- 
ants Nos.3 to 5 and 7. These objections 
were disposed of on the 21st July 1921. By 
the order passed on that date the Court 
acting- under para, 14 of Sch. If of the ©. 


“P.O, remitted the award for re-considera- 


tion of. certain points to thé arbitrators. 
These points mainly related to calculations 
in the accounts showing the extent of the 
plaintiff's liability as to the mortgage-money 
payable to the mortgagees. This order 
was made with reference to the plaintiffs’ 
objections. The objections of the defend- 
ants Nos. 3to 5and 7 were altogether re- 


_jected. After the award had returned for 


4 


Bid 


1e-consideration atid before it was finally 
concluded one of the arbitrators, that is, 
Babu Lal Behari died. ` On the 3lst August 


1923 the Court heard the application of the.” 


survising arbitrator intimating of the death 
of theother arbitrator and praying for the 
nomination of another in place of the 
deceased arbitrator. This application was 
‘considered in the presence of the plaintiff's 
_general agent. Some of the defendants 
were also present. The Court construed 
the original reference in the sense that the 
deceased arbitrator, Babu Lal Behari, was 
: the defendants’ arbitrator and not of the 
plaintiffs’. It accordingly directed the 
. defendants to nominate an arbitrator in 
place of the deceased within one week and 
the 8th September 1923 was fixed in the 
-ease. Soon after this order was passed 
the defendants stated by means of an ap- 
plication that Babu Mohan Lal might be 
appointed the sole arbitrator in the case. 
On the 8th September 1923 the other de 
. fendants in the case concurred in the ap- 
pointment of Babu Mohan Lal. The plaint- 
iffs’ agent however objected. The case 
was then adjourned tothe 14th September 
1923. On that date the defendants nomi- 
. nated Pandit Manohar Nath, a Pleader of 
the Court, as an arbitrator in place of the 
- deceased Babu Lal Behari. This was done 
‘in the presence of the plaintiffs’ agent. The 
Court accepted the nomination, rejected the 
| protest of the plaintiffs on the ground that 
it was the defendants’ right to nominate 
the new arbitratorand fixed the 24th Sep- 
tember 1923 for filing the award. The 
newly appointed arbitrator co-operated in 
the matter of the arbitration with Babu 
‘Mohan Lal and returned the award to the 
Court after re-consideration’ within the 
‘time fixed by the Court, that is, the 24th 
September 1923. The case was taken up 
in the presence of the plaintiffs’ agent and 
other parties and ten days’ time was allowed 
for filing objections, ifany. The plaintiffs 
again obj ected to the awardand the objec- 
tion again insisted on certain inaccuracies 
in the accounts. The Court referred the 
accounts to the office for being checked. 
The office pointed out some clerical errors. 
The Court corrected these errors on the 
30th November 1923 and passed a decree 
in accordance with the corrected’ award. 
The „application before us challenges the 
legality of the order of the 30th Novem- 
ber 1923 on two main grounds, both rais- 
ing the question of absence of jurisdiction, 
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-and 


(86 T. O. 1925] 


We will first -considerethe first ground 
which is as follows:—“The learned Sub- 
ordinate Judge had no jurisdiction, to 
passa decree in terms of the award finally 
made by the arbitrators who failed to 
re-consider their original awardas directed 
by the Court remitting it.” It may be 
mentioned here that the third ground in 
the application is merely ancillary to the 
ground just now quoted and, therefore, does 
not require a separate treatment. The 
facts bearing on the ground just now men- 
tioned are as follows: 

The plaintiffs’ case was that the mortga~ 
gees had taken possession of ceratin lands 
in their character as such which were not 
included. in the mortgage in suit, 
that the plaintiffs were entitled 
to a set off in respect of the profits of 
those lands as against the mortgage money, 
The mortgagees did not admit the fact 
that they had taken possession of any 
such lands of the plaintiffs. The issue 
thus raised was within the scope of the 
arbitration. The award asit, was. filed in 
the first instance did not- show on the 
face of it that the arbitrators had consi- 
dered the claim of set off urged by the 
plaintiffs. The Court, therefore, remitted 
the award for re-consideration as already 
mentioned, When the award returned, 
the office reported on an examination of 
the accounts that the plaintiffs’ ‘claim 
was considered and allowed to a certain 
extent, the difference between the claim 
and the accounts as settled:by the award 
being a sum of Rs. 1,984 only. The, ar- 
gument at the hearing of the application 
was that the whole claim of the plaintiffs 
amounting to about Rs. 8,000 should have 
been allowed, This is an argument which 
on the face of it is not permissible in an 
application for revision against an order 
upholdinganawa:d. We, therefore, reject it. 

The other ground taken in the appli- 
cation is as follows: 

“The learned Subordinate Judge had 
no jurisdiction to appoint Pandit Manohar 
Nath as arbitrator in place of Babu Lal 
Behari deceased without giving sufficient 
opportunity to the parties to agree on the 
appointment ef a new arbitrator.” The 
facts involved in this ground have already 
been stated ‘by usin an earlier portion 
of this judgment. In support of his argu- 
ment the learned Advocate for the appli- 
cants relied on para, 5 of the Second 


`» satisfied.was ultra. vires. 


- ‘ants. 


(861. 0.:1325] - 
Schedule of the O. P. C., 1908. - The contèn- 
.tion is that the order of the Court ap- 
- pointing Pandit Manohar Nath as an- arbi- 
‘trator without the preliminary requisite 
of the seven days’ clear notice having been 
] The necessary 
portion of the para. 5: bearing on 


the question under. consideration may be 
‘rendered . as. follows :—‘(1) (b) where an 


arbitrator: dies any party may serve the. 


< other party with a written notice to ap- 
point an arbitrator. .(2)°.If within seven 
‘clear days after. such notice has been 
: served or such further'time as the Court 
may. in -each case allow, no arbitrator is 
appointed the Court may, on application 
‘by, the ‘party ‘who gave notice, and after 
giving the other party an opportunity of 
being heard, appoint an arbitrator or make 
‘an order superseding the arbitration.” 
“The first, intimation of the death of one 
of the arbitrators was given to the Court 
by the other arbitrator by means of an 
application. This application was heard 
on the 3lst August’ 1923, in the presence 
of the plaintiffs’ agent and the defend- 
On that date the defendants proposed 
the appointment . of the. surviving arbi- 


trator, ' Rai Bahadur Babu Mohan Lal, as ~ 


the sole arbitrator in the case by means of 
an application ‘which they presented to 
the Court. The plaintiffs did - nothing 
except protesting at , every stage. The 


‘within ‘the requirements of the paragraph 
-already quoted, The final appointment 
was made by the (Court on the ‘ Mth 
| September 1923. It is immaterial that on 
that date the Court appointed Pandit 
Manohar Nath at the desire of the defend- 
ants ‘instead of. making Rai Bahadur Babu 
Mohan Lal. the sole arbitrator as was origi- 
nally proposed’ by them. The English 


rule-on the subjectis to be found ins. 5- 
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“named in the notice. 


‘Babu Lal 
. arbitrator. 
“ment and cannot be rectified by the 
defendants’ application of the 3lst August -- 
1923 was in ouropinion “written notice”. 
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who gave the notice,, appoint an arbitra- 
tor’. 

It will thus be seen that the rule of the 
English Law is the same as the rule in 
para. 5 of the Second Schedule of our 
C.P. © In re. Eyre and Corporation 
of Liecester (1) it was held that “appoint” 


. means “concur inlappointing” and, therefore, 


to concur in the appointment of an arbi- 
trator. is good though no arbitrator is 
It was further held 
in the same case that if all the condi- 
tions of the section have been complied 
with the Court has no discretion but must 
appoint. In the case before us the condi- 
tion ofthe rule as to the notice to concur 
in the appointment having heen satisfied 
and -no concurrence having been arrived 


‘at-by the parties to the reference the 


Court had no discretion left but to do 
either of the two things, (1) appoint an 
arbitrator or (2) supersede the arbitration. 


“The Court preferred to adopt the first al- 
-ternative and appointed Pandit Manohar 
‘Nath as an arbitrator in the case. 
‘order: of the Court was therefore within 


The 


the jurisdiction with which it was vest- 
ed. . The unfortunate error, however, which 
the. Court. committed was in construing 
the original reference in the sense that 
Behari was the defendants’ 
That was a mistake of judg- 


High Court on an application for revision. 
The result is that the application fails and 


„is ‘dismissed with costs. 


‘ZK. Application dismissed. 
(1) (1892) 1 Q. B.126;61 L. J. Q. B, 438; 65 L. T, 


1733; 40 W.R. 203; 56 J. P. 228, 


Sam arame 


‘CALCUTTA HIGH COURT, 
Orvin Rute No. 476 or 1924. > 
July 23, 1924. 
. Present :—Mr. Justice Suhrawardy 
. vand Mr. Justice Duval. 
HEM CHANDRA SEN AND OTHERS 
——DREENDANTS— PETITIONERS 4 


as TETSUS 
SRIMANTA CHATTOPADHYA 
AND OTHERS—PLAINTIFF5—OPPOSITE 
, PARTY. 
Civil Procedure Code (Act V of 1908), O. VI, r. 17 
—Amendment of plaint, when to be allowed. 
Plaintifis sued for a declaration of their title in 


i respect of a portion of-a khal. Subsequently they 
‘applied for permission to amend the plaint-by inelud- 
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‘ind the whole of the kkal as the subject-matter of ' 


the suit on the ‘allegation that an order made by a 
Magistrate in a proceeding under s. 133 of the Cr. P. 
C. had east a cloud on their title to the whole of the 
khal: 

Held, that in the ends of justice and for the pur- 
pose of avoiding multiplicity of suits as also to avoid 
any objection that might be taken with reference to 
a separate suit if brought by the plaintiffs in relation 
to another portion of the khal, the amendment ought 
to be allowed. 

Rule against an order of the Munsif, Second 
Court, Basirhat (24-Parganas), in T. S. No. 
107 of 1928. 


Dr. Dwarka Nath Mitter and Babu 
Jitindra Nath Roy, for the Petitioner. 

Dr. Sarat Chandra Basak, Babu Gopendra 
Nath Das, for the Opposite Party. 


JUDGMENT.—Wedo not think that 
we should interfere with the exercise of 
its discretion by the Court below in allow- 
ing the amendment prayed for by the plaint- 
ilis. The suit originally ’ related to Kar- 
tick khal which is a portion of the bigger 
khal called Kaliakhati khal. The plain- 
tiffs in their plaint stated that they were 
the owners of this portion of the khal 
and the defendants having instituted pro- 
ceedings unders. 133, Cr. P. C. they were ob- 
liged to come to Court tohave their title 


to the disputed portion established. They’ 


based their cause of action on the petition 
filed by the defendants, under s. 133 Cr. P. 


0.: Subsequently, they made an application ` 


for amending their plaint by including 
the’ whole of the Kaliakhati khal in the 
subject-matter of the’suit onthe allegation 
that, the decision of the Magistrate has 
cast a cloud on their title ‘to the whole 
of the khal. We have gone through the 
proceeding under s. 133, Cr. P. ©. and we 
find thatit related to whole of the Kalia- 


' khati khal in which the right of the de- 


fendants as members of the public has 
been declared. The learned Munsif has 
allowed this amendment; but he has in 
his order given no reason in support 
of it. The plaintifs suit, as now constitut- 
ed, relates to the whole of the Khaliakhati 
Ahal and they claim declaration of their 
title to it. The defendants object and 
say that the amendment will change the 
nature of the suit.: We donot think that 
this contention should prevail. The plaint- 
iffs are. aggrieved by the order. of the 
Magistrate which related to the whole of 
the khal and they are entitled to bring a 
suit or to convert the suit which they have 
brought for a portion into one in respect 
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Of the whole khal, In the case of Mashwe 
Mya v. Maung Mo Hnaung, (1) their Lord- 
ships of .the Judicial Committee observe 
it would be regrettable thing if, when in 
“fact the whole of. a controversy between 
two parties was properly open rigid rules 
prevent its determination.” Wethink that 
in the ends of justice and for the purpose of 
avoiding multiplicity of suits as alsoany 
objection that may be taken with reference 
to `a separate suit. if brought by the 
plaintiffs in relation to another portion of 
the khal, the amendment ought to be allow- 
ed as prayed. We are not-:prepared to 
interfere with the order of the Court be- 
low under s. 115, O.P, C. 

The Rule-is accordingly discharged with 
costs two gold mohurs. < 

Z. K. 3 Rule discharged. 
(1) 63 Ind. Oas. 914; 48 ©. 832; (1921) M. W. N. 


396; 4 U. P. R. (1921) 30; 30 M. L. T. 28; 24 Bom. L. 
R. 682; (1922) A. L R. (P. ©.) 249; 48 L A. 214 
(P.O)... 
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LAHORE HIGH COURT. 
Srconp OivIL Appgat No, 2863 or 1922. 
July 3, 1923. , 
Present:—Mr. Justice Moti Sagar. 
ABDUL RAZAK AND OTHERS— PLAINTIFFS 
—APPELLANTS 


versus 
MUHAMMAD SHARIF AND OTHERS— 


- DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908); O. IX, rr. 8, 
9, O. XLVII, r. 1—Dismissal of suit for default—- 
Application for restoration, dismissal of--Review, ap- 
plication for, whether maintainable. 

When a suit is dismissed for default there are two 
courses open to the plaintiff :—He can either make 
an application for restoration under O. 1X, r. 9, of 
the C.P. C., or he can make an application for review 
under O. XLVII, r. 1 of the Code. The application 
for restoration must be made within 30 days from 
the order of dismissal, but if such an application has 
been made and dismissed on the ground that it is barred 
by limitation, the rule of limitation cannot ba evaded 
by making another application by way of review. 
{p. 618. col 1.] eae 

Diwan Chand v, Parbati, 48 Ind. Cas. 28; 99 P. R. 
1918; 184 P. W. R. 1918, distinguished. 

Secohd appeal from a decree of the 
Additional District Judge, Shahpur at 
Mianwali, dated the 2lst August 1922, ` 
reversing that of the Munsif, Kirst Class, 
Shahpur, dated the llth May 1922. 

Sheikh Niaz. Muhammad, for the Appel- 
lants. 

Sheikh Azim Ullah, for the Respondents. 


[86 I C, 1925] 
JUDGMENT.—The facts of the case 
giving rise to thig second appeal are very 


simple and are shortly these:—On the 6lh 
of March 1919 the. plaintiff brought ‘this 


suit for a declaration that he was .the - 


owner of Khusra No. 3672 and that the de- 
fendants, who had constructed a dam in 


this number, had no righttodo so. The. 


defendants denied the claim and contended 
that ihe khasra number in suit did not 
belong to the plaintiff. The Trial Court 
decided -the case on the-plaintiff’s’oath and 


decreed the suit in his favour on the 12th’ 


of December 1919. On appeal by the de- 
fendants the District Judge set aside this 
order and remanded the case to the Trial 
Court for a decision on the merits. . Notice 
was issued by the Munsif on the 9th of 
June 192U that the parties should appear 
before him on the 3rd of July 1920 to pro- 
secute their case.’ The case was adjourned 
to the 19th of November 1920, but on that 
date the plaintiff failed to appear and his 
suit was accordingly dismissed under O. IX, 
r, 8 of the O. P. ©. : 

On the 2nd of March 1921 the plaintiff 
applied for the restoration of the case, but 
the application was dismissed on the 26th 
of April 1921 in view of the statement made 
by the Counsel for the plaintiff that the 
application was time barred: and that he 


would make another application for the . t M Ca i 
‘ed by making an application for review 


review of judgment made on the 19th of 
November 1920. On the 27th of April 1921 
an application for review of that order was 
putin with the result that it was accepted 
on the 17th of August 1921. The Munsif 
then went into the merits of the case and 
granted the plaintiff a “decree for the 
removal of the dam as prayed for. 
this decree an appeal was lodged in the 
Court of the learned: District Judge who 
held that no application for review for the 
restoration of the case could be entertained 
and that the order passed by the Munsif 
accepting the review. was illegal. He ac- 
cordingly set aside the decree of the Court 
of first instance and dismissed the plaintiff's 
suit for the removal of the dam with costs 
in both Courts against him. 

The plaintiff has now come up in second 
appeal to .this Court through, Mr, Niaz 
“Muhammad, and I have heard Mr. Azim 
Ullah.on behalf of the respondents. It is 
argued by Mr. Niaz Muhammad that the 
notice. issued by the Munsif on.the 9th 
June 1920 to the plaintiff to appear in his 
. Court on the 19th of November,1920 to pro- 
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secute his.case after it had been- remanded 
by the Court of Appeal was never properly 
served and that the Court had no jurisdic- 
tion to dismiss the plaintiff's suit under 
O. IX, r.8 of the ©. P. ©. In support of 
this contention he relies upon Diwan Chand 
v. Parbati (1) and Maruti v. Vithu (2), 


where it has been held that service should 


not be held duly effected when a copy of 
the summons has been given to a party who 
has refused to sign the required acknow- 
ledgment and no copy of the summons has 
been affixed to his house as required by 
O. V, r. 17 of the.C. P. ©. His contention 
is that in this case-the report of the process 
server that the service of the summons had 


“been refused by the plaintiff was false and 


that the provisions of O. V, rr. 17 and 18 


_were not observed. He, therefore, argues 


that there was sufficient cause for filing an 


‘application for review and that it was 
- fully competent. 


Mr. Azim Ullah on the 
other hand, contests this proposition and 
argues that where a suit has been dismissed 


‘for default, the only course open to the 
_plaintiif is to make an application for resto- 


ration under O. IX, r. 9 of the C. P. C., that 


.su2h an application should be made within 
thirty days fromthe date of the dismissal 


and that when such an application has been 
made and dismissed as barred by limita- 
tion, the rule of limitation cannot be evad- 


under O. XLVII, r. l of the O. P.O. A 
large number of authorities have been cited 
by Counsels on both sides in support of their 
respective contentions, and after carefully 
going into, these authorities the conclusion 
at which [ have arrived is that thé view 
adopted by the Court below is correct and 
that this'‘appeal must fail. Order XLVII,r. 7, 
©. P. C. provides that an order granting an 
application for review may be objected to 
on the ground that the application was:~- 
(a) incontravention of the provisions ofr. 2. 
(b) in contravention of the provisions of 


r.4, or . 
. (e) after the expiration of the period of 


limitation prescribed therefor and without 
sufficient cause. A 

In the present case the application 
for review was admittedly made after 
the expiry of ninety days, and no suffi- 
cient cause has been shown as to why 
it was made so late. It is urged that the 


(1) 48 Ind. Cas. 28; 99 P. R. 1918; 184 P. W. R 
1918. < D 
(2) 16 B. 117; 8 Ind. Dec. (y, 5.) 553, 
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- plaintiff did not come to know of the fact „made and dismissed as barred by limitation. 


that his suit had been dismissed till more 
than 3 months had „expired from the date 
of the dismissal. I am unable to accept 
this explanation. It seems hardly likely 
that after, the plaintiff's appeal had been 
. accepted and remanded to the Court of 
first instance for a fresh decision, he would 
keep quiet and would not make inquiries 
as to what had happened to his case. His 
statement that when he attended the Court 
for another case, he happened to find out 
that his suit had been dismissed for default 
is highly improbable, and I am unable to 
place any reliance cn it. No sufficient 
eause for filing an application for review 
after the expiry of the period of limitation 
has been shown, and the learned District 
Judge was right in holding that such an 
application did not lie. I am further of 
. opinion that even if there was sufficient 
eause for filing an application for review 
out of time, the learned Munsif had no 
jurisdiction to entertain it, inasmuch as an 


application for restoration under O. IX, r. ` 


9, C. P. ©. had been made and dismissed. 
It appears to me that when a suit is dis- 
missed for default, there are two courses 
open to the plaintiff: he can either make an 
application for restoration under O. IX, 
. Y. 9 or hẹ can make an‘ application for re- 
view under O. XLVII, r.1 of the C. P. C. 
The application for restoration must - be 
made within 30 days from the order of dis- 
missal, but if such an application has been 
made and dismissed on the ground that it 
was barred by limitation, I do not think 
that the rule of limitation can be evaded 
by making another application by way of 
review. Not a single case has’ been cited 
by the learned Vakil for the appellant in 
which an application for review was enter- 
tained after the dismissal of the application 
for restoration under O. IX, r. 9, ©. P.C. 
The case of Fateh Chand v. Menghi Bai (3), 
.on which very great reliance has been 
placed on behalf of the appellant, only lays 
down that r 1, sub-r. 1, of O. XLVII of the 
JO. P. C. is very comprehensive in its terms 
and that it enables a Court to entertain 
an application for review of an order of dis- 
missal for default quite. independently ‘of 
the provisions of O. IX, r. 9, C. P. ©. This 
does not mean thatan application for review 
.would be competent even when an applica- 
tion for restoration of the suit has been 
19 Ind. Cas. 481; 108 P, W, R. : 
pia: 109 P. R, 1913. Be SEAR R.L 


” 


I think that the. decisign of the learned 
District Judge is right, and I dismiss the 
appeal with costs throughout, i 
Z: K. Appeal dismissed. 
[Note.—The decision has been upheld in Letters 
Patent Appeal No. 223 of 1923, dated the 12th Decem- 
ber 1923.—Ed.] h 
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‘CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DECREE No. 379 

oF 1924. 
May 13, 1924. 

Present:—My. Justice Suhrawardy and 

Mr. Justice Duval. 
NAYAN MUNJARI DASSI—PLAaINTIFF 
—APPELLANT 
versus 

Tus CHAIRMAN or tut COMMISSION- 

ERS or rat HOWRAH MUNICIPALITY 
—DEFENDANT— RESPONDENT. 

Bengal Municipal Act (III of 1884), s. 245—Bustee 
containing huts and also pucca buwildings—Action 
under section, whether.can be taken—Costs— Appellate 
Court, power of, to modify order, of Trial Court— 
Cross-objections, absence of. ` we 

A Municipality is competent to deal with a collec- , 
tion or block of huts in a bustee under s. 245 of the 
Bengal Municipal Act, even though within the area | 
which is locally known as, the bustee, theremay be 
pucca buildings. [p. 619, col. 2.] 

The ordinary rule of law is that costs follow the 
event. ‘Where a Trial Court,taking a certain view of 
the facts of the “case makes an order directing the 
-parties to bear their own costs, but the Appellate Court 
while confirming the decree of the Trial Court differs 
from it,as to the view of the facts on which the 
order as to costs was based, it is justified in making: 
an order that the costs should be according. to the 
ordinary rule, even though there is no vross-objection 

before it with regard to the order of the Trial Court 
pie ees the parties to bear their own costs. [p. 620, 
col. 1. 

_ Appeals against the decrees of the Addi- 
tional District Judge, Howrah, dated. the 
16th September 1923, affirming those of the 

_ Subordinate Judge, First Court, Howrah, 
dated the lst of December 1922. 

Dr. Dwarkanath Mitter, and Babus 
Narendra Chandra Bose and Dwijendra 
Nath Mukherjee, for the Appellant. 

Babus Ram Chandra Mazumdar and, 
Manmatha Nath Roy, for the Respondent. 

JUDG:MENT.—These two appeals 
arise out of two suits brought by the 
plaintiff in respect of two proceedings of the 
Howrah: Municipality regarding bustees— 
one known as Seal's bustce and the other as ` 
Kunder Bagan bustee. It appears that in - 
view of the insanitary condition of these 


(861. 0. 1925] 


bustees the Commissioners of the Howrah 
Municipality d@termined to. take action 
under s. 245 of thé Bengal Municipal Act. 
They then had the bustees inspected by.the 
Deputy Sanitary Commissioner of Burdwan 
.and their Health Officer, both qualified 
Medical Officers, who made reports in 
respect of these two bustees ‘pointing out 
their insanitary conditions and giving a list 


of the roads required to be constructed and - 


` houses, trees and privies which it would be 
necessary to rémove for that purpose. The 


Municipality accepted these reports and ` 


_ issued, notices on the owners. The prè- 
-Bent appellant thereupon brought two civil 
suits before the Subordinate Judge of 
Howrah and called in question the right 
of the Municipality to issue such notices 
or to compel the plaintifi-appellant to 
make the roads -and other improve- 
ments found necessary. The learned Sub- 
ordinate Judge dismissed -the suits 
though without costs as he considered that 
_the effect ofthe proceedings would be that 
the defendant would get lands for thé 
roads without paying for the same. On 
appeal to the Additional District Judge the 
suits were again dismissed. The learned 
Additional District Judge set aside the 
Subordinate Judge’s order as to the costs 
and held -that the costs should abide the 
result in each, Court. The learned Addi- 
tional District Judge found that the two 
so-called bustees-were blocks of huts within 
definite boundaries within the meaning of 

` £. 245 of the Bengal Municipal Act and so 

that section was applicable. He further 

- held in. reference.to the objection that the 

_ reports of the Medical Officers were inadmis-’ 

sible:as they. were not examined and so the 

reports had not been proved, that these: 
documents were parts of the proceedings of 
the Municipal body and had been sufficient- 
ly proved in. accordance with s. 18 (5). of 

-~ the Indian Evidence Act. He also held in 

reference to the allegation that the Health 

‘Officer of the Municipality was not a com- 

petent Medical Officer to make a report 

under s. 245 -in view .of the:fact that he had 
already dealt with the case of the Municipal 
© Health Officer that this contention was with- 
` out substance. Lastly. in reference to the 

“contention ‘that the reports had not been: 
based on proper inspection, he pointed out 
that it was not for thé Civil Court to decide 
whether the sanitary measures adopted -by 
the Municipality in good faith were in 
fact.the best that might have been adopted, 
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and that the evidence produced by the 


„plaintiff was rather in the nature of putting 


forward an alternative scheme of improve- 


‘ment and criticising the scheme which had 
` been made by the Municipality. He, there- 


fore, dismissed the appeal. 

On the case coming up in second appeal 
to- this Court, the main contention of the 
appellant is that on a strict interpretation 
of the expression “blocks of huts” in s. 
245 of the Bengal Municipal Act Seal's 
bustee ‘and . Kunder Began bustee do 
not come within the definition be- 
cause within the areas which are the 
subjects of the two reports of Medical 
Officers there are certain pucca structures: 
for instance, we are told tkat within the 
area known as Seal’s bustee thereis a garden 
and a house known as the Circuit House of 
the Howrah District. It is contended that 
if once a pucca building exists in an area, 
that area cannot be subject to any proceed- 
ing under s. 245. The plans of the -bustees 
have not been laid before us by the appel- 
lant and so we do not know how many such 
pucca buildings there are in these bustees. 
But we have the simple finding of fact of 
the District Judge that definite boundaries 
of blocks of huts are given in the Municipal 


‘resolution and it is ‘not ,denied that the 


structures standing within these boundaries 
form for the most part huts. We do not 
think that such a narrow construction can 
be put on the expression “blocks of huts” 
asthe appellant wishes to do. It is clear 


‘from the reports which are before us that 


the scheme dealt only with huts, roads and 
privies which would need to be removed 
for the constructions of certain roads for 
the purpose of improving the sanitation of 
the area which contains the huts. There ig 
nothing to show in the reports which the 
Municipal Commissioners have adopted and 


„the Commissioners’ resolution that they 


have anything to do with anything but the’ 
blocks of huts, though it may be that out- 
side the areas within which the blocks of 
huts stand there may be some, pucca build- 
ings. In our view, therefore, the Municipali- 
ty is competent to deal «vith collection 
or blocks of huts in a bustee under s. 245 
even though, within the area which is 
locally called the Seal’s bustee there may be 


` pucca buildings. 


The next question is that the Medical 
Officers were not examined and their re- 
ports are inadmissible, I must confess that 
I donot see how this contention can be 


r 
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“raised, ‘The suits are brought for setting 
' aside the notices issued in accordance with 
the report, the main-portion of which states. 
what huts should be removed and what 
lands converted into open spaces and roads. 
It is now contended that though the suit 
is really against the orders issued in accord- 
-ance with that report yet'the report cannot 
be received in evidence. But .the report 
contains the orders which. the Municipality 
adopted and we must hold that -for the 
< purposes of the present suit these reports 
have been sufficiently proved. The other 
< contention made -before the learned Addi- ' 
tional District Judge has not been pressed 
before us. But it‘has been pressed that the 
Municipality cannot act under s. 245 in an 
arbitrary way and they. would act in an 
arbitrary way ‘if they deal with an area con- 
taining masonry buildings. We have 
already dealt with that point earlier in this 
judgment. It is not denied that if there 


had been buildings and that-the Municipal- > 


ity did ‘in this matter act mala fide, the 
whole case would have been different. But 
there is no ground for believing nor is it 
alleged now that there‘is any mala fides in’ 
- this matter. 

The last point is the question of costs. 
„It is contended that there was no cross-, 
. objectión at the time-of the first appeal to 
the District Judge by the Municipality as- 


_-regards the claim for costs which had been | 


denied by, the Subordinate Judge, the 
learned District Judge was incompetent to 
pass an order dismissing the appeal and 
varying the order for costs. We- do not 
think-that there is anything in this conten- 
‘tion. The ordinary rule of law is ‘that 
-eosts follow the event. The learned Sub- 
ordinate Judge in the course of his judg- 
ment came to a certain conclusion which 
though it did not amount~to decreeing the 
suit for the plaintiff was to the effect that 
the plaintiff was being badly treated and 
that for that reason did not give the Muni- 
-eipality these costs. The learred District 
- Judge definitely found against the view of 
the facts by the Subordinate Judge. He 
was, therefore, in our opinion, perfectly 
justified in ordering that the costs should 
þe. according to the ordinary custom as 
there was nò exceptional reason, in his 
opinion, for varying the ordinary rule that 
costs abide the result. ` 

| In view of the above findings these two 
appeals are dismissed with costs. 

ZK Appeal dismissed, . 
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MADRAS HIGH COURT. 
Seconp Civiz APPBAL No, 242 or 1922. 
September 16, 1924. - 
Present:--Mr. Justice Madhavan Nair. 
VATTAKKA KOOLA KATHU VEETIL 


GOPALA NAIR AND OTIHERS—PLAINTIFFS— | 


APPELLANTS 


` VETSUS ii 
VATTAKE KOOLAKATH VEETIL 
RAGHAVAN NAIR AND OTHERS 


—DEFENDANTS— RESPONDENTS, 
Malabar. Lab—Tarwad—Dipision and sub-division 
into units—Extinction of one unit—-Suecession. 
Where a Malabar tarwad divides itself into separate 
entities and the members of one such branch in their 
turn partition the property and become several sub- 


branches, on the extinction of one such sub-branch, ` 


the properties devolve on the branch from which the 
extinct sub-brarich last separated. 

Krishnan Nair v. Damodaram Nair, 17 Ind.Cas. 769; 
38 M. 48; 13 M. L. T. 166; 24. M. L. J. 240 (F. B.), and 
Govindan Nair-v. Sankaran Nair, 2 Ind: Cas. 183; 32 
M: 351; 6 M_L.T. 106; 19 M. L. J. 350 (F. B.), considered. 


, Second appeal against a decree of the 
District Court, South Malabar at Calicut, 
in A. S. No. 1016 of 1920, preferred against 
that of the Court of the Additional 
District: Munsif, Palghat, in O. 8. No. 1 of 


1920, (O.S. No. 419 of 1915, Principal Dis- 


trict Munsif,-Palghat.) 


Ak K. Krishna Menon, for the Appel- 
nts, 

_ Mr. D. A. Krishna Wariar, for the Re- 
spondents. f : 


JUDGMENT.—The plaintiffs are the 
appellants, This second appeal arises out 
of a suit instituted by the plaintiffs for a 
partition of the plaint mentioned properties 


and for delivery of plaintiffs’ share to ' 


them together with future mesne profits. 
The plaintiffs and the defendants, together 
with Paru Amma and her sons separated 
from their main ftarwad and ‘formed a 
branch in 1901. In that year, it was proposed 
to divide this branch into eight sub-favaz- 
his the plaintiffs forming the first two sub- 


-tavazhis, Paru'.Amma and her sons the 


third sub-tavazhi and the defendants form- 
ing the sub-tarazhis Nos. 4, 5,6, 7 and 8. But 
before the document was fair copied (see 
para. 24 of Ex. AJ), the sub tavazhi No.’ 3 
(composed of Paru. Amma and her sons), six’ 
andseven agreed to remain joint; so also sub- 
tarazhis Nos. 4 and 8; and provision was made 
in the karar that, if these tavazhis found it 
inconvenient to remain joint they might 
also separate in accordance with the provi- 
ison of the karar. —__ : A 
. -Paru Amma's tavazhi (No, 3)-has now: We’ 
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come extinct and the plaintiffs sue for 
partition of the property which belonged 
to that branch. “The case of the plaintiffs 
is that para. 24 of Ex. A was not acted 
upon by the parties to it—(see para. 4 


of the plaint.) This was contested bythe. 


defendants who are members of the 6th 
and 7th tavazhis. On this question, after 
examining the evidence, the District Munsif 
expressid his opinion thus:—“In the absence 
of extremely cogent evidence which is 
wanting in this case, it cannot be believed 
that the provisions of para. 24 were not 
acted upon or given effect to. The sub- 
tavazhis marked Nos. 3,6and7 have, therefore, 
to be regarded as one tavazhi. If they have 


remained as one tavazhi till Narayan Nair’s’ 


death, then under the provision of Ex. A, 
the tavazhis marked Nos. 1,2, 4, 5 and 8 
have no right to the plaint properties.” This 
finding was enough for him the District 
Munsif to dispose of the plaintiff's case, 
but he also examined the rights of the 
plaintiffs on the hypothetical case that the 
tavazhis Nos. 3, 6and7 remained joint as one 
tavazhi for sometime after the date of Ex. A 
and separated at or about 1906. I do 
not think that the issues raise this case, 
in view of specific ‘statement of the Dis- 
trict Munsif himself. that “It is not the 
case for plaintiffs that the sub-tavazhis 
marked as Nos. 3,6 and .7 remained joint 
for sometime after the date of Ex. A and 
that thereafter they divided,” there. was no 
need for him to have considered the rights 
of the parties from this new standpoint. 
However, he decides against the plaintifis 
on the ground that “The devolution of 
these properties must be regulated by the 
ordinary custom law, according to which 
the properties lapse to the other sub-tavaz- 
his nearer excluding the more remote, near- 
ness being determined not by the degree 
of propinquity alone but also by nearness 
of the date of separation.” Applying this 


` test, the District Munsif held that the” 


plaintiffs are not entitled to the plaint pro- 
nerties, they having separated fromthe ex- 
tinct tavazhi in 1901, while defendants Nos. 
7 to 9and 10 to 13 (th and 7th tavazhis) 
separated from it, if at all, only afterwards, 
.On the appeal the District. Judge has 
confirmed the judgment of the District 
Munsif. No doubt, in para. 5 of the narra- 
tive portion of his judgment in mention- 
ing the finding of the District Munsif, he 


refers to the hypothetical case as if it formed’ 


- the real basis of the Munsif’sjudgment; but in 
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the argumentative postion of his judgment 
he correctly states the case for the appel- 
lants in para. 6 to be, this, namely: “The 
case for the appellant is that the three 
sub-tavazhis were divided in 1901 at the 
time .of the execution of the document.” 
On this quéstion, which really was the only 
‘question in the case, he was of opinion that 
tavazhis Nos. 3, 6 and 7 always remained 


_ joint and, in that view, the plaintiff's appeal 


was dismissed. He also stated in para. 8 
that this was the only issue contested in 
‘argument on appeal. This makes it clear 
that the hypothetical case and the question 
of law arising from it were not argued be- 
fore him; and this is further substantiated 
by the fact that the grounds of appeal do 


`-not show any reference to the latter aspect 


of the case considered by the District 
Munsif. 

The finding that tavazhis Nos. 3,6 and 7 
remained joint after 1901 is a finding of 
fact.and cannot be questioned in second 
appeal. Accepting that finding this second 
appeal has to be dismissed with costs; hut 
it is argued by the learned Counsel for 
the appellants that the alternative findings 
given by the District Munsif, referred to 
by the District Judge as his finding in 
para. 5 of the appellate judgment, is the 
real finding of the District Munsif and that 
the learned District Munsif’s opinion that, 
ina case like the present, where sub-tavazhis 
claim the properties of an extinct tavazhi, 
nearness of the tavazhz is to be determined 
not by the degree of the propinquity alone 
but also by the nearness of the date of 
separation is wrong. I have already given 
reasons for my opinion that the real find- 
ing of the District Munsif is not the one 
referred to‘as such by the learned Dis- 
trict Judge; at any rate, it was not so 
argued in the Appellate Court. In this view, 
no necessity arises to express my opinion 
on the question of law that has been argued 
before me by the learned Counsel. How- 
ever, since the matter was argued, I would 
state my view on the question. 

The exact point is not covered by any 
authority. In S. A. No. 1815e0f 1911 with 
reference to Mr. Rozario’s argument “That 
according to Marumakkathayam Law whena 
tdrwad becomes extinct, the tarwad from 
which it last separated is entitled to suc- 
ceed to its property,” the learned Judges 
Benson and Sundara Iyer, JJ., saidit was not 
necessary to decide the point in that case 
but observed that “the contention is not in, 
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accordance with the opinion of three J udges 


of this Court [Miller and Sankaran Nair, JJ., 
in Govindan Nair v. Sankaran Nair (1) and 


of Sundara Iyer, J., in Krishnan Nair Vv. 


Damodaram Nair (2}] or of early writers on 
Marumakkathayam Law like Mr. Cook and 
Justice Strange who laid down that a Maru- 
makkathayam males heirs were his own 
nearest relations.” The point directly arose 
for decision in A. S. No. 2610f 1919. Their 
Lordships evidently thought that the deci- 
sion in Govinda Nair v. Sankara Nair (1) 
and Krishnan Nair v. Damodaram Nair (2) 
did not really deal with the question raised 
and, as the matter was one of custom- 
ary law, they asked the lower Court to 
examine such witnesses as it may choose and. 
as the parties may wish to examine and to 
report to them its finding on the question 
“where atarwad divides itself into two or 
more separate entities and the members of 
one of such units partition their properties 
among themselves and one of those mem- 
pers subsequently dies, on whom does the 
property of the deceased devolve? As the 
matter was compromised between the parties 
no finding was submitted to the High Court. 
In his Article on Malabar Law, Sundara 
Tyer, J., expresses the opinion that prefer- 
ence on the gronnd of being the latest to 
be divided off from the propositus is a 
fanciful elaboration for which there is no 
analogy whatever in the Hindu Law. The 


“decision of the Travancore and the Cochin 


Courts seems to support the view that 
“nearness is to .be determined not by 
degrees of propinquity alone but also by 
the circumstance as to who divided off 
last.” 

It seems to me that Malabar Law being 
essentially customary law, the process of 
solving question, as they arise for decision 
by extending the operation of a custom by 
analogy or by applying ‘inferences’ from 
the Hindu Law unless in the utter absence 
of evidence as regards custom is bound to 


create a divergence between the Court, 
_ made law andthe customary law as observ- 


ed by the people. As pointed out by 


Sundara Iyer, J., a principle enunciated- 


with respect to certain circumstances can- 
not always be carried out to its logical con- 
clusions and applied to all analogous cir- 
cumstances for, in the language of Lord 


(1) 2 Ind. Cas. 183; 32 M. 351; 6 M. L. T. 106; 9 M. L. 


J. 350 (F. B.) 


(2) 17 Ind. Cas, 769; 38 M. 48; 13 M. L, T, 166; 24 M, 
Ju. 240 (F. Bo). < i 
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Halsbury, law is not always logical: see 
Krishnan Nair v. Damodargm Nair (2). The 
inferences which may be drawn from the 
observations in Govindan Nair v. Sankaran 
Nair (1) and Krishnan Nair v. Damodaram 
Nair (2) do not, in my view, help us in 
solving the present question. In cases of 
doubt, the proper procedure to be adopted 
is the one followed by Abdur Rahim and 
‘Moore, JJ., in Appeal No. 261, i. e., to call 
for a finding on the question as to the cus- 
tom. 

In my opinion, the usage is well establish- 
ed and is in support of the claim of the 
branch from which the extinct tavazhi last 
separated in preference to that of the 
plaintiffs. 
Į dismiss this second appeal with costs, 
as it has been found by both the lower 
Courts that tavazhis Nos. 6 and 7 always 


remained joint with the extinct tavazht 
after 1901. 

V. N. V, 

Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 

LETTERS PATENT APPEAL No. 194 or 1929, 

February 7, 1925. i 
Present:—Sir Shadi Lal, Kr., Chief 
Justice and Mr. Justice Le-Rossignol. 
HABIB-UD-DIN—PLatntirr— 
APPELLANT 
Versus 
HATIM MIRZA AND oTHERS—DEFENDANTS-— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 91, 
92, 98—Transfer of Property Act (IV of 1882), s. 55 (2) 
—-Hxecution of decree~-Sale—Covenant for title—Suit 
to recover purchase-money on ground of absence of sale- 
able interest, whether maintainable. 

While in a private sale there is, in the absence of 
contract to the contrary, an implied covenant for 
title by the vendor, there is no such covenant either 
by the decree-holder or by the Court in the case of a 
sale held in execution of a decree. The Court does 


not profess to sell anything more than the right, title- . ` 


and interest of the judgment-debtor, and itis the duty 
of the purchaser to satisfy himself as to the ‘nature 
andthe extent of.the interest possessed by the judg- 
ment-debtor in the property proposed to be sold. The 
doctrine of caveat emptor applies to a purchaser at 
a Court sale who buys the property with all risks and 
all defects in: the judgment-debtor’s title. [p. 628, cols, 
1&2. : 

Dorie Ally Khan-v. Executors of Khajab Moheeood« 


deen, 3 C. 806; 20. L. R. 529; 51. A. 116; 3 Suth. P. C, : 
J.519; 3 Sar. P. O. J. 818; 2 Ind. Jur. 426; 1 Ind. Dec, 


(3. m) 1097, followed. 


As I have already pointed out, ' 
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Apart from the statutory provision contained in r. 

$1 of O. XXI of the CgP. C., thereisno principle of 
law or equity which entitles an auction-purchaser to 
recover the purchase-money in the event of his dis- 
covering after the sale that the judgment-debtor had 
“mo saleable interest in the property. A suit, therefore, 


by an auction-purchaser for a refund of his purchase- - 


money on the ground that the judgment-debtor had no 
saleable interest in the property sold is not maintain- 
able. [p. 624, col. 1; p. 625, col. 1.) 7 

Case-law discussed. ©, 


Letters Patent Appeal from a decree of 
Mr. Justice Broadway, passed 
Appeal No. 2950 of 1922, on 17th April 1923, 
reversing that of the District Judge, Delhi, 
dated the 8th. August 1922 affirming that 
of the Munsif, First Class, Delhi, dated 
the 8th November 1921. 


Sheikh Muhammad Monir, for -the Ap- 
` pellant.’ he 

Mr. Shamair Chand and Lala Sardha Ram, 
R. S., for the Respondent. é 


JUDGMENT.—The facts material 
for the determination of the question of law 
arising in this appeal are no longer in con- 
_ troversy and may be shortly stated. In 
October 1919, the plaintiff, Hahib-ud-din, 


was declared to be the purchaser of certain’ 


immoveable- property sold in. execution of 
.a decree obtained by the defendant Hatim 
Mirza on the strength-of a mortgage. Within 
30 days from the date of the sale the pur- 
chaser applied to the. Court to.set aside 
the salè on the grouud that the judgment- 
debtor had no saleable interest in the pro- 
perty sold... His application was granted by 
the Court of first instance, with the result 
that he atonce applied for and obtained a 
refund of the purchase-money paid by him 
into.Court. Hatim, Mirza preferred an ap- 
peal to the District Judge against the order 
setting aside the-sale, and his appeal was 
accepted and the auction-purchaser was 
directed to pay. back the money. 

The. unsuccessful purchaser has now 
brought the present action for a declaration 
that. the sale effected in his favour was a 
void transaction, and that he was not liable 
to pay the purchase-money. The suit has 
been rightly held tobe, in essence, a suit 
by an auction-purchaser for a refund of his 
purchase-money on the ground that the 
judgment-debtor had no -saleable interest 
in the property; and the. question for deter- 
mination is. whether the law allows an 
auction-purchaser to bring’a suit of this 


description. It is necessary to point out 


at the outset that,- while ina private sale 
there is, in the absence of a contract to the 
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` .has been created by the Statute, 
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contrary, an implied cévenant for title by ` 
the vendor, vide s 55, sub-s. (2), 

- Transfer of Property Act, there is no such 
covenant either by the decree-holder or by 
the Court in the case of asale made in 
execution of a decree. The Court does 
not profess to sell anything more than the 
right, title and interest of the judgment- 

. debtor, and it is the duty of the purchaser 
to satisfy himself as to the nature and extent 
of the interest possessed by the judgment- 
debtor in the property proposed to be sold. 
The doctrine of caveatiemptor fully applies 
to a purchaser at a Court sale who buys 
the property with all risks and all defects 
in the judgment-debtor’s title. If there 
-was any doubt on the subject, it has been 
set at rest by the pronouncement of the Privy 
Council in Dorab Ally Khan v. Executors 
of Khajah Moheeooddeen (1) in which their 
Lordships madethe following observations:— 
“Now it is of course perfectly clear that 
when the property has been so sold under 
a regular execution, and the purchaser is 
afterwards evicted under a title paramount 
to that of the judgment-debtor, he has no 
remedy against either the Sheriff or the 
judgment-creditor,” They further pointed 
out that the Court having jurisdiction to 
sell the property “does not in any way 
warrant that the judgment-debtor had a 
good title toit, or gurantee -that the pur- 
chaser shall not be turned out of possession 
by some person other than the judgment- 
debtor.” ; 

- On general principles, therefore, the pur- 

“chaser is not entitled to any relief even if - 
the judgment-debtor had no interest what- 
ever in the property sold. The C. P 
O. has, however, created a special remedy 
which enables the purchaser to apply 
to the Court to set aside the sale on 
the ground that the judgment-debtor had 
no saleable interest in the property sold 
vide O. XXI, r. 91. It must, however, be 
.borne in mind that this remedy, which 

can 

be enforced subject to the conditions pen 
limitations imposed by the law. For inst- 
- ance, the remedy is confined to those cases 
in which it is found that the judgment. 

+- debtor had no saleable interest in the pro- 
perty at all. It doesnot embrace cases in 
which he.had some interest in the property 
however, small that interest may be. It is 

(030. 806; 2 O. L. R. 529; 5 I. A. 116; 3 Suth. P, Q 


J. 519; 3 Sar. P. O. J. 818; 2ind. Jur. 436:1. M 
(a. 5) 1097, M ;1- Ina. Pety 


-of immoveable property is set aside under’ 
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also necessary that the application must be 


made within 30 days from the date of the’ 


sale as prescribed.by Art. 166 of the 


First’ Schedule to the Indian Limitation, 


Act. | | gih 
If an application is made under O. XXI, 


r. 91, and is allowed, the Court is empowered | 


to set aside the sale, and r. 93 provides 
that the purchaser shall be entitled, in the 
event of the sale being set aside, to an 
order for re-payment of his purchase-money 
with or without.interest as the Court may 


direct, against any person to whom it has 


been paid. Where no application is made 
under r.91, or where such application’ is 
made and disallowed the Court shall make 
an order confirming the sale; and r. 92. 
sub-r. (3), expressly forbids any person 
against whom the order is made-to bring 
a suit to set it- aside. Apart from this 
statutory provision, there is no principle 
of \law or equity which would entitle an 


auction-purchaser to recover the purchase-. 


money in the event of his discovering 
after the sale that the judgment-debtor 
had no‘ saleable interest in the property. 
' Under the C. P. O. of 1882, it was, 
no doubt, held that .a purchaser at 
a Court sale was not limited to the special 
remedy prescribed above; and that he was 
entitled to bring a suit for the’ recovery 
of the purchase-money on the ground 
that the judgment-debtor had no saleable 
interest in the property sold to him. This 
view was based upon the language of s. 315 


of that Code which materially differed from’ 


the corresponding provision (O. XXI, r. 93) 


of the present Code. Section 315 ran as’ 


follows :— 


-» “When asale of immoveable “property is 


set aside under. s. [310A], 312 or 313, or 
when it is found that the judgment-debtor 
had. no saleable interest in the property 
which purported to be sold and the pur- 
chaser is for that reason deprived of it, 
the purchaser shall-be entitled to receive 
back his purchase-money (with or without 
intérest as the Court may direct) from 
any person to whom the purchase-money 


has been paice , 
“The re-payment of the said purchase- 


money and of the interest (if any) allowed. 
- by the Contt may be enforced against such’ 


person under the rules provided by this 
Code for the execution of a decree for 
money.” Order XXI, r. 93 of the present 
Code merely provides that “where a sale 
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r. 92, the purchaser shall be entitled to an 
order for re-payment of his purchase-money, 


with or without interest. ds the Court may ` 


direct, against any person to whom it has 
been paid.” | i oun 

It will be observed that the second and 
fourth paragraphs of s. 315 are-not re-pro- 
duced in the aforesaid rule; and that the 


phrase “shall be entitled: to receive ‘back" - 


which occurred in the third paragraph of s. > 


315, has now been re-placed by the words 
“shall be entitled to an order for re-pay- 
ment.” © Í | 


‘Tt is by no means clear that the framers ` 


of s. 315, intended ‘to confer upon the 


auction-purchaser the right of recovering- 


the purchase-mouey by a regular suit; but 
there can: beno doubt that the phraseology, 
which alone was invoked in support of that 
right, is not to be found in the present 
Code. meen A jee 

The learned Vakil for the plaintiff has 
invited our attention to the judgment of the 
Bombay High Courtin Rustomji v, Vinayak 
Gongadhar (2) which lays down. the rule 


“that even under the present Code am auc- 


tion-purchaser van maintain a suit for the 
recovery of the purchase-money on the 
ground that the judgment-debtor had no 
interest in the property sold by the Court. 
The judgment, however, does -not make 
any referénce to .the change introduced 


in the law-by the Code of 1908, and pro-' 


ceeds upon the assumption that under 
the ©. ‘P. C, “an 
of some saleable interest when the right, 


title and interest of a judgment-debtor ‘is 


put.up for sale, is implied and the pur ' 
chaser’s right based thereon to a return . 


under certain conditions of -the -purchase- 
money which has been received by the 
judgment-debtor is recognized.” This 
assumption is not warranted by any provi- 
sion of the Code, and it has been expressly 


negatived by the Privy Council in Dorab. 


Ally Khan's case (1). It appears that the 
action, which led to the appeal in which the 


judgment was delivered ly the Bombay ` 


High Court, was brought before the 
enforcement of the new C. P. C, and 
theconclusion could, therefore, besupported, 


notupon the grounds stated in the judg-. 
ment, but upon the interpretation which. 


had been placed upon s. 315 of the old Code. 
The Madras High- Court ‘as well as” the 


Allahabad High Court have adopted the . 


- (2) 7 Ind.” Oas, 9553 35 B. 29; 12 Bom, L. R798, -> 


implied- warranty ' 


“dato 1085] 
rule that- a suit; for ` a refund of the pur- 
' chase-money: does. not lie under the present 


"Godo, vide, Friamulaisumi Naidu v. Sub- 
‘ramuniam Chettiar (3), Nannu Lal v. Bhag- 


‘wan Das (dy and” Ram Saroop. v: Dalpat‘Rai . 


(5), ` A Division’ ‘Bench of the Calcutta, High 
Gouri: has: ‘however, affirmed: in ‘Prasanna 
‘Kumar Bhattacharjee: v. Ibrahim, Mirza, (6), 
the view’ “taker, by ‘the Bombay High Court, 
but: here, ‘again: the learned. Fudges did 
not notice the’ change ‘effécted: in “the. law 
‘py ther’ new Gode,’ which’ was examined by 
andther Division, Bench of the’ same Court 
in a later judgment in ‘Makar Alt’ v. 
Sar, faddin, (7). The decision in Makar Ali's 
case’ (T), however, proceeded’ upon the 
law: as it ‘obtained: ‘under‘the ‘old Code, and 
it was’ ‘rot considéred' necessary to express 
any: “definite: opinion upon the question as to 
‘how far ‘that: ‘law liad” ‘been altered by the 
‘Code Of: 1903. 

- On’ behalf: of‘ the plaintiff reliance has 
also . been" placed ` upon ‘a judgment,’ of a 
Division Bench of this Court, in Asad Ulah 
Khan v. Karam ‘Chand, (8): which decides 
that'an ‘augtion~ purchaser who has: paid’ the 
full price; can bring a suit tó recover that 
money ‘on “being dispossessed of the pro- 
perty by a. suceessful claimant who had 
lodged,an ‘unsuccessful. objection under O. 
XXL r. 58° ‘of: the G. P. C. and‘subsequently 
broughta suit and established his right to 
< thé property. ‘The facts of this cage were 
peculiar i in ‘so.far'as the auction-purchaser 
hait no opportunity, whatever to ‘make “an 
application to,set Aside, the sale, because. the 
claim made’ by” the ‘objector ’ had: been 
negatived by. the Court executing the 
decree, and any’ ‘application ` ‘which the 
purchiaser™ -might have made after the ‘objec- 


tor had” established his ‘title: by a regular’ 


suit’ would ‘have been’ dismissed on the 
ground’ of limitation. ‘The learned: Judges 
preferred to follow, ‘the judgment in Pra- 
sanng, Kumar’ Bhattacharjee v. ‘Ibrahim 
Mirza, (6), but it appears that their” atten- 
tion was not invited ‘to the ‘later judgment 
in Makar’ Ali v, Sarfudiin, (7) or to the 
judgment, of the Madras High’ Court in 
Tirumalaisami Naidu'v. Subramanian. Chet- 


(3) 45d: Cas::109: 40 M. 1009. ` 
, 4).37 nd.: Oas. 94:39 A. 114; 14 A.B. J., 1216: 
R 58. Ind. Qas. 105; 43 A: 60; 18-A. b. 3, 903; 240. P, 


“(6y41-Ind. Gas:'924:-36 GG.I: 205: 
7) 70 End. Cas. 608°: i sere J. 132; ao. W.N 


l . 188: 
(1925) A. LR (083:5 


; 01 16 Tai. Jas REKON 854; OL, In 3,67; (1924) A. 
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tiar (3). The “purchaser ` was. in equity 
entitled to recover his money, but we do 
not think that the lay gave him any right 
to bring asuit for that’ purpose. 

That “there is no warranty of title in 
respect of a Court-sale can no Icnger be 
disputed, and it is also clear that apart 
from Statute, there is no principle of law 
which would allow an auction-purchaser to 
maintain a suit for the recovery of the 
purchase-money even when itis found that 
the judgment-debtor had no saleable inte- 
rest. aballin the propertysold, The Statute, 
however, allows the purchaser to recover 
his. purchase-money provided that he can 
show that the judgment-debtor had no sale- 
able interest and the Court sets aside the 
sale on that ground. The right of the 
purchaser being the creation of the Statute, 
the remedy to. “enforce that right must be 
confined to that prescribed by the Statute. 
Now, as pointed out above it was decided 
upon the language of s. 315 of the old Code 
that the purchaser could proceed, not only 
by an application to the Court executing 
the decree, but also by a regular suit for 
a refund of the purchiase-money. Itisun- 
necessary to consider the correctness or 
otherwise of the interpretation placed upon 
s, 315, because it is manifest that O. XXI, 
r. 93, of the new Code is substantially 
diferent from the section which it has 
re-placed; and that’ under this rule the only 
remedy available to, a purchaser after the 
sale in his favour has been set aside, is to 


obtain anorderfrom the Court executing 


the decree that the purchase-money be re- 
funded to him. Neither thisrule nor any 
other provision of the Code confers upon 
him the right to bring an action to recover 
thé money. 

Holding-as we, do that the suit brought by 
the plaintiff cannot ‘be maintained, we dis- 
miss the appeal, but in the circumstances 
we direct the parties to bear. their own 
costs in this Court, 


ZK. Appeal dismissed, 
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. PATNA HIGH COURT. 

` Civit Reviston*No, 199 or 1924. 
bi “December 11, 1924, 
ii -Present:—Mr. Justice Das and 
Ti Mr. Justice Adami. 

Kumar RAGHUNANDAN PERSHAD 
i SINGH— PETITIONER 
y VETSUS 
RHAGWAT SAHAY AND OTHERS - 
—OPPOISTE PARTY. 

‘Civil Procedure Code (Act V of 1908), ss. 60, 115 
—-Attachment—Decree assigned by judgment-debtor, 
whether canbe attached—Revision when. lies—Remedy, 
other, open, effect of, 
< Where a judgment-debtor has parted with his in- 
‘terest in a decree by assigning it the decree cannot 
.be attached in execution of a decree obtained against 
the judgment-debtor. 

Thirwengadam Pillaiv..Doridla Subbiah, 13 Ind. 
‘Cas. 659; 11 M. L. T. 144; (1912) M W.N. 176, dis- 
‘sented from. 
< Before the High-Court exercises its powers of 
wevision under 8. 115 of the C. P. O. ji must be satisti- 
ed that the lower Court has either usurped a juris- 
‘diction which did not belong to it or has declined a 
‘jurisdiction which it should have exercised or that 
in exercising its jurisdiction it has acted illegally and 
with material irregularity. Where a question is for 
a Court to decide and it decides it, the mere fact 
‘that its decision is erroneous on a point of law will 
mot entitle the High Court to interfere with if in 
revision. The High Court will not interfere in revi- 
‘sion at the instance of a party who has his remedy 
at law open to him. 


: Revision from an order of the Subordinate 
Judge, Monghyr, dated the 9th May 1924: 
` Messrs. S. Y. Mullick and Janak Kishore, 
‘for the Petitioner. 
: Messrs, N.C. Sinhaand A. K. Rai, for the 
o pposite Party, NEVON 
JUDGMENT. | f 
` Das, J.—The, material facts are these, 
On the 14th April 1909, Tikait Chandi 
Prashad obtained a decree for recovery of 
, possession of a property and also for the 
ascertainment of mesne profits against thé 
Maharaja of Gidhaur. On the 14th Septem- 
ber 1920 a decree was passed bythe Court 
below for nearly a lakh of rupees as mesne 
profits against the Maharaja of Gidhaur: on 
the 2nd October 1920, ‘the decree holder 
assigned his decree to the petitioner. There- 
after the petitioner applied to have his 
name substituted in the record of the suit 
in the place of Tikait Chandi Pershad. The 
.First Court refused the application on the 
ground that the Maharaja of Gidhaur had 
appealed against the decree of the 14th Sep- 
tember 1920 tothis Court. This Court add- 
ed the petitioner asa party respcndent to 
- theappeal. On the 4th June 1923, the High 
Court practically dismissed the appeal “ot 
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the Maharaja - of Gidhaur against | the 


` decree of the 14th September 1920. On the 


16th April 1924, the Mahgraja of Gidhaur 
deposited the decretal amount Rs. 71,122 to 
the credit of Tikait Chandi Pershad. The 
opposite, parties represented by Mr. Naresh 
CHandra Sinha and Mr. Atul Krishna Rai 
attached the decree obtained by Tikait 
Chandi Pershad as against the Maharaja of 
of Gidhauron the 7th October 1920, on the 
9th October 1920 and on the 5th July 1923; 
and the question now arises whether the 
petitioner as the assignee is entitled to an 
order giving him liberty to withdraw the 
sum of Rs. 71,122 from Court. 

The attaching creditors have obtained 
decrees against ‘likait Chandi Pershad and 
they claim that by virtue of the decree of 
this Court, directing the Maharaja of 
Gidhaur to pay a definite sum of money to 
Tikait “Chandi Pershad, they are entitled to 
attach the interest of Tikait Chandi Pershad 
in the decrée given to him by this Court. 

The learned Subordinate Judge relying 
upon a decision of the Madras High Court 
in Thiravengadam Pillai v. Doridla Subbiah 
(1) has disaHowed the claim of the assignee 
and the assignee has presented this appli- 
eation in “this Court as against the order 
of the learned Subordinate Judge. 

In my opinion, the order of the learned 
Subordinate J udge ig erroneous, I'am in- 
formed thatitis the case of the opposite 
parties that the assignment in favour of 
the petitioner was nota bona fide assignment 
but that. it was intended to defeat the 
rights of the creditors of Tikait Chandi 
Pershad, ` 

Now this matter has not been gone into 
by the learned Subordinate Judge. Ihave 
no doubt whatever that if the opposite 
parties, tan establish their case that the as- 
signment was not bona fide, they are un- 
doubtedly entitled to recover the sum de- 
posited in Court to the credit of Tikait 
Chandi,Pershad. But this is not the basis of 
the decisio6n of the learned Subordinate 
Judge; he has proceeded on the hypothesis 
that the assignment was 4 perfectly proper 
one, and the question arises whether on 
that hyfothesis the’ opposite parties weré 
entitled to an order’ in their favour from 
the Court.” The dates which I have given 
slow: -clearly -that-- the- assignment in 
favour of ihe petitioner was prior in 
date tg the attachment made by the. op- 
(1)_18 Ind. Cas, 659; 11 M. L. T. 144; (1912) M. W; 


N, 17 
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` pósite ` parties. ` Haviag assi gned the bene- 
fit of ‘the ‘decree’ obtained „against 
Maharaja of Giflhaur‘to the. _ petitioner. 
Tikait Chandi ‘Pershad could no longer 
have disposed df that interest ‘afterwards; 
nor could he ‘have’ claimed any’ benefit 
“ under that detree aftêr the date of the 
\ assignriient. - a - 

The question thew arises, was the attach- 
ment made by ‘the opposite parties ‘good 
in’ the circumstances of the.case? Section 
60 of the O. P: O. deals withthe matter and 
it clearly lays down that only those pro- 
perties are liable: to attachment whieh be- 
long to the judgment-debtor, or over which 
or the profits of “which he has a. disposing 
power which he‘ may éxercise for his own 
benefit. 

‘Now, as I aye! said, tlie decree-holder had 
prior: to the dates of the attachment parted 
with all the-interest- that he had in the 
subject-matter of the decree:in other words 
he had-no disposing power over the decree 
after the date:of the assignment, nor could 
he have. exercised a ‘disposing power over 
the: subject- matter of the decree for his 
own benefit. 

The point - has ‘been debated in various 
cases:'in England. 16 is not necessary for me 
to deal with those cases; it is sufficient for 
me to refer toa passage in the 14th Volume 
of Halsbury's Laws of England the passage 
will . be found - at page 93 and is as 
follows:— =- 
~ “The debt” that} is to’ say the debt which 
is. sought to be‘attached “must be one which 
‘the judgment-débtor could himself enforcé 
for his own benefit for the creditor acquires 
no larger rights than those of the debtor. 
If, therefore, “the debt isdueto'thejudgment- 
debtor. in thé’ capacity of a trustee only, or 
if he has ‘parted with thedebt by assign- 
ing it even though he has reserved power 
to’ “himself to ‘Tevoke the assignment it can- 
not be attached.” 

. This, in my opinion, is exactly what the 

C. P. 6. providés in s. 60. 
.I am unable. to agree- with the view 
taken by the- Madras -High Court, in 
LThiruvengadam, Pillai v, Doridla Subbiah 
(1) upon which the learned Subordinate 
Judge has relied for his decision in this 
case. ` Hub. were“open.to me to deal with 
- this question on ħièrits, I would have no 
hesitation in setting aside. the order of the 
- learned Subordinate Judge. 
But then the question arises whether this 
. Gourt ought to invoke its revisional jurisdic- 
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tionin a case ofthisnature. Beforelexercise 
my power under s. 115 of the Code,I must be 
satisfied that the learned Judge in the Court 
below-has either usurped a jurisdiction 
which did not belong to him or declined a 
jurisdiction which he should have exercised, 
or that in exercising his jurisdiction he has 
acted illegally and with material i irregularity. 
Clearly-the question was for the learned 
Subordinate Judge to decide and he has 
decided it and in deciding it he has 
followed a decision of the Madras High 
‘Court which is directly in point. It is 
quite true that I take a different view, 
but that is not to say that it was not open 
to the learned Subordinate Judge to follow 
a decision of the Madras High Court. That 
‘being so it, is quite impossible for this 
Court tó interfere with the order passed 
by the learned Subordinate Judge in this 
case. The petitioner has clearly his remedy 
at law and heought to pursue his remedy 
at law. 

For the protection of the fund however 
we direct that this fund should lie in Court 
for three months. If any suit is filed res- 
pecting this fund and an injunction ob- 
tained the Subordinate Judge will act in 
accordance with the termsof the injunction 
but if no injunction is obtained respecting 
this fund within three months from the date 
of this order the attaching creditors will be 
entitled to withdraw this fund. 

We dismiss this application but make no 
order for costs. 5 
| Adami, J.—I agree, 
Z. K. ; Application dismissed, 


pai 


MADRAS HIGH COURT. 
Civit Revision Petition No. 1086 
or 1923. 
September 1, 1924. 
Present :—-Mr. Justice Wallace. . 
"P. M. RAMAKRISHNA IYER—PLAINTIFP 
— PETITIONER ° 
i ` versus. 
MUTHUSWAMY IYER AND OTHERS— 
DEFENDANTS Nos. l To 4 anp 6— 
RESPONDENTS. 
` Court Fees Act (VII of 1870), s. 7 (iv) (b)—Hindu 
oe oint’ family—Partition, suit _for—Court-fee 
LY ADE. 
á Every Hindu co-par cener is in law in physical posses- 
sion of any -and every Pomon of the joint faimly pre 
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perty which`'is-in the phyŝital possession of any other 
corparcener. - "He. isin constructive possession of sich 
property although, be is: pot in physical possession of 
it. One who. is admitted to bea co-parcener cannot 
be“out of joint possession, and the other .co-parceners 
who admit his membérship-cannot deny his possession; 
because -their ‘possession: is his, possession. Unless 
there is g definite ouster it is a contradiction in terms 
for à co-parcenét to say that any other co-parcener-is 
out’ot possession. [p. 628; cols. 1 & 2.| Riel 
. A,buit for partition where the plaintiff is still‘in 
joint possession and is not ousted from possession, be 
it physical or constructive, that is, from any participa- 
tion in the joint family property, falls within the 
poet e. 7-(iv) (b) of the Court Fees Act.. [p. 628, 
col. 2]: 
. Petition, unders. 115 of Act V of 1908 
and s.:107 of the Government-of India Act, 
praying ‘the High Court.to revise: an ordér, 
of the. Court of the Second’ Additional 
Subordinate’. Judge, Tinnevelly, dated the 
9th, November 1923; ‘in O. S. No: 31: of 1923 
(Q: ‘8. No. 16 of 1922; Sub-Court, Tinnevel- 
ly). l 

Messis. T. M. Krishnaswami Iyer and S. 
Anantharama Iyer, for the Petitioner. 
` Mr: K. R. kangaswami Iyengar, for the 
Respondents. 


JUDGMENT. —The question for deci- 
siom in thid:casé is whether the lower Court 
was correct- in directing the plaintiff to pay 
additional Court-fée, ‘I'he plaintiff is suing 
for partition, being an- undivided member 
of a joint: family, Composed -of the Ist de- 
fendant (his ‘father)-and defendants Nos. 2 
and 3.(his. brothers). The lower Court has 
held that as the plaintiff is on his own case 
in the plaint “out of possession”, the Court- 
fee bas to: be valued under the provisions of 
the Court Fees Act, s. 7, cl. (v). The plainti- 
iff maintains that; as he is suing as an 
undivided member and, therefore, ın joint 
possession of the joint family properties, 
the case comes under s. 7, cl. (tv) (b) and he 
is entitled to fix his own value, for the 
convenience of getting: his undivided 
share separated: . The- defendants contend 
that s. 7, cl. (iv) (b). cannot apply to any case, 
in which aco-parcener is “out of posses- 
sion”, of, the joint. family property. At one 
stage ‘of the-argument, they went so far-as 
to contend tHat unless the-co-parcener suing 
was in physical pessession of some portion 
of the joint farally. property, he was ‘out of 
possession: of the: whole joint family pro- 
perty. But such a-proposition would direct- 
ly contradict the‘ordinary- legal concept of 
a joint family in which physical possession 
by: one member. 'is physical possession ‘on 
pehalé. of. al]. Any-co-parcener is in law in 
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physical. possession of any and every portion 
of the jointfamily properéy, which is in the 
physical possession of any other co-parcener. 
He is in “constructive possession,’- although 
he is not in physical,possession.: |. 

“Now, the plaintiff sues, on the fooling; 
that the joint family property is in physical 
possession of defendants Nos. 1 to 3,.and 


MOUTHOSWAMY itER, 


‘that the plaintiff is. their co-parcener- and 


he does not state that the defendants 
have at any time denied the plaint- 
iff's right to possession as a eo-parcener. 
In, fact, he states? in para. 15, of the 
plaint that the, defendants: have -sent 
him notice offering .to. give. Bim separate 
possession of his fourth sharein the joint 
family properties. But’ as the division 
proposed by: them did not! satisfy the 
plaintiff, he didnot accept .that offer: 
Clearly then the plaintif sues on, the footing 
that the defendants are, holding the plaint- 
ift’s share, according to-their allotment of it, 
at the plaintiff's disposal, to be given to. him 
whenever he chooses to take. it. I cannot 
hold that there is.here any ouster ‘by the 
defendants of the plaintiff fron: the joint 
possession of the joint family property. One 
who is admitted to.be aco-parcener cannot 
be out of joint.possession, and the other co- 
parcéners, who'admit his membership:cannot 
deny his possession;., because, their posses- 
sion is his possession. Unless there is: a 
definité ouster; it is a‘contradiction in terms 
for a co-parcener to say.:that any other ‘co- 
parcener is out of possession. The proper 
test to be applied, to the case will be 
whether, if the plaint state. of affairs’ con- 


_ tinted for 12 years; the plaintiff would be 


barred from'suing.. It appears to mie that 
he could not be barred from suing, since. 
the suitison the footing that the: right to 
shaté exists admittedly and has never beer 
denied, and the plaintiffis. merely suing to 
enforce that right to share, _ | 

The law is quite clear that s. 7 cl. (iv) (b) 
applied toa suit for partition, where the 
plaintiff'is still "in joint possession and is 
not ousted from possession, be it physical 
or constructive, that is, from. any - partici 
pation’ in the joint family, properties, In 
the Full Bench. case: in, Rangiah-Chetty, v. 
Subramania Chetty (1), the question whether 
cl. (iv) (b) would apply: to a case, -«where*a-co- 
parcenér is excluded even from joint pos- 
session and is suing for joint possession- was 
raised and not” decided; the deciding factor 
. (1) 8 Ind. Cas. 512; 21 M. L: J, 21; 1910) Ñ. W, N 
755; 9M. la, Tid. 
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indicated, being „Whether; the, suit. was not 
really one ; in sjectmient: | I cannot see how 
the, present, suit, can tbe treated as a, suit in 
ejectineat,. ‘since ‘tha , plaintiff sues ‘on. the 
footing. thatthe “defendants admit, they are 
holding the plaintiff a share for him ‘and are 
notwresisting : his. claim to joint possession at 
all, but 0015; contesh the nature and extent of 
the assets and the mode of division, 
| Tt has, Also Been | stated, in the written 
statement Dy , the defendants that they do 
fot deny ithe, plaintiff's.. right. to a fourth 
Share, and arè, walling to grant it, according 
fo. their, own, views ‘of the mode of division. 
But I donof advance this as a reason for 





y. conclusion,,as : the Gourt-fee, ‘has to. be `` 


‘decided; inthe , rst. instance, . at. least, on 
the: allegations in the plaint. 

The’ “lower, Court has violated this prin- 
eiple,. when it rel ied. on ‘certain . statements 
nade, by. the. plaintiff i in, an ; affidavit, filed 

T.A. Nón 172.0£. 1923, filed, over a year 
aflorthe plaint, to.the effect that the.plaintiff 
45 at: present “out: of enjoymént”” of, the 

: ‘income of the family ; : property, that. is, on 
thé, date of the LAL, and not, on. the, date .of 
the, plaint.. "But, the, LA. ‘itself. states that 
` there. ‘has already been. an order of . the 
Court that: the, defendants should ` deposit 
one: -fourth, of; the profits of certain lands 
„irto . Court. and give security. for ; 2 fourth 
ofthe. outstandings. shown in the. plaint, 
This temen, vèn if 1, allow it to.be 
yelied 1 upon . by; the | defendants, . means no 
„more. than b that’ the‘ plaintiff, himself ‘has 


chosen: not, ‘to’ accept, the, ‘share, offered to | 


him by. idefendants,. ‘It, does not imply. that 
the defendants, “refused to ‘permit him ,en- 
Joyment: of; any” of the income of the joint 
family. property. . His case in fact. ‘is that 
the, .defendants, . as they: imply, in their own 
awritten . statement, are saying : “Here. is 
your share, ready, come, and, take it.” 

It is: ‘Significant, ‘that the ‘defendants put 
forward, no, objection as ito the insufficiency 
of the’ -Court-fee . until. over one year from 
the, institution. OF, the’ sùit, 

„TE at the actual hearing ofthe suit, it. is 
found: ÀS.. alah. ‘that..there has ‘been an 
actual.. ouster, , that, ‘the | defendants have 
been, excluding, the ‘plaintiff from all parti- 
‘eipation i in ‘the family profits,. -hécause EE 
claimed; them, all’ for. themselyes. and.none 


for- him, then’ different considerations would : 
„arise; and the question. will, fall to be decid-: 


ed, „Whether , the, , plaintiff -has , been prior 
{ò suit, denta ousted from even joint 
£ AR dhah property, and 
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whether, he should, therefore, pay an addi- 
tional “Court-fee, as, ina, suit for ejectment, 
under s. 7,(v), but. the time.for that has not 
yet c come. 

Tam clearly. of opinion that -cl.-(iy) (b) 
appliesand that the plaintiff has.to pay 
Court-fee on his own valuation. As thisa 
matter of. material irregularity in the 
exertise of the lower Court's jurisdiction, it 
is clearly a matter for interference in 
revision. I, therefore, reverse ‘the, order of 
the. lower Court, Plaintiff, will get his costs 
in this Court, 

V.N.V. Order set aside. 
Z K 
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:- PATNA HIGH COURT. | 
| APPRAL FROM AppeLLaTE Decxss No..183 
oF: 1922, 

January:.16,' 1925, 
:Present:—Sir: Dawson Miller, Kr., Chief 

; Justica, and. Mr. Justice, Foster. 
THAK UR PRASAD, BAHU-—-PLATNTIRE— 
f ' APPALLANT 


MOHAMMAD MUSA. AND OTHERS—~ > 
DEFENDAN" rs ano KALI PRASAD SAHU 
AND OTHERI— PLAINTIFFS RESPONDENTS. 
Civil Procedure Code (Act V of. 1908}, O. VI, r. 8 — 
Pleading, contents ° “of—Evidence” not "mentioned in 
pleading, valuation of. 

-Tt ismot only. unnecessary to enter evidence in the 
pleading, but it is altogether contrary to the express 
provisions of ©. VI, r. 3, of the O.P. C., which ‘pro- 


p. 631, col. 1.) 
“The fact that ‘some of the evidence upon which a 


party relies did not find. a place ‘in his pleading is 
it PA reason fot, dishelieving that evidence entirely. 

1 
~ Appeal. from a decision of .the Subordi- 
nate Judge, Second Court, , Monghyr, dated 
the 9th November, 1921, reversing that of 
the Munsif, . First Court, .Monghyr, dated 
‘the ‘24th. January 1921. 

Messrs. “Sultan ‘Ahmad and Murari 
Prasad, for the Appellant. 

‘Messrs, S. M. Mullick and N, N. Sen, for 
the, Respondents. 

J. UDGMENT. , 
Millon, ur J — The e in ae case 


Art 


Both” ‘of: hom: claim . to have. purchased 


the same property. from: the; first party de- 
‘fendants who. may be wreferred . to..ag3 the 
vendors, . The. two skgbalgs Ere, executed 
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on the same day, namely, the 9th Septem- 
ber. 1919, in one of which the plaintiff pur- 
chased from the vendors 7 kathas 43 dhurs 
of homestead land with the buildings there- 
on, and in the other of which the second 
party defendants purchased from the same 
vendors the same property. 

The case for the plaintiff was that on 
the 8th September he entered into a writ- 
ten agreement in the form of a baibeyana- 
nama with the vendors’ for the purchase of 
the ‘property which he now claims and 
that on the following day, a kobala was 
executed in respect of the same property 
in his favour; that the defendants second 
party hearing of this induced the vendors, 
by an offer of a larger sum, to sell the same 
property to them and they, accordingly ob- 
tained a kobala of the same. 

Applications were made to register all 
three documents. At | first the Sub- 
Registrar merely registered the plaintiff's 
baibeyana-nama of the Sth “September and 
the defendants’ kabala of the 9th but on 
submitting the. matter to :the District 
Registrar he ordered registration of the 
-plaintiff's kobala also. . 

The defendants’ case was that they had 
been in negotiations for the sale of the 
property for: a long time; thatin August 
a Kobala had in fact been drafted, but not 
finally executed, and although it is not 
clearly stated in the judgment, 1 assume 
that they contended that they had no notice 
.of the negotiations with the -plaintif and 
.were not aware afterwards when their 
kobala ‘was signed, that, the document of 
the 8th September had been executed in 
favour of the plaintiff. 

The Trial Court came to the conclusion 
that the plaintiff had made out his case 
and accordingly passed a decree in his 
favour for possession of the land claimed. 
On appeal the Subordinate Judge of 
Monghyr took a different view and came to 
the’ conclusion that the plaintiff was not 
entitled to priority by virtue of his kobala 
and the document of the 8th September 
‘which he thfinks were not executed prior 
to the kobala of the defendantssecond party. 
From that decision the plaintiffhas'appealed 
“andhe challenges the decision of the Sub- 
ordinate Judge mainly on the ground that 


in arriving at his conclusion~ of fact he has - 


misdirected himself and has allowed his 
judgment to be influenced by matters which 
he was not entitled to take in consideration. 
“After reading the judgment, I must con- 


THAKUR PRASAD SAHU V. MOHAMMAD MUBA, `° ~~ 


tes tO, 1098) 


fess that this criticism of the learhied J udge' 6... 
judgment is amply justified. He has, I 
think, allowed himself, in the first place, 
to misconstrue the: ‘baibeyana-nama upon 
which the plaintiff relies, and influenced 
by that misconstruction he has treated 
certain action on the part of the plaintiff as 
very suspicious; whereas had he construed 
the document rightly there was ùo reason 
for attaching any suspicion at all to the 
plaintiff's action.: The document’ which in 
the earlier part purports to be a contract, 
for the sale of the property states that the 
vendors shall execute a kobala in favour 
of the purchaser in respect of the’ said land 
within a week. As a matter of fact the 
kobala was executed on the following day. 
There is nothing in that document to pre- 
vent the execution of the kdbala on the 
following day. A week was provided as 
the extreme limit within which the vendor 
was to carry out his undertaking to execute 
the kobala, and, therefore, there is nothing 
surprising or suspicious in the fact that the 
kobala was executed within a week and in 
fact on the following day. Nevertheless the 


‘learned Judge has’ considered thatthe fact . 


that the kobala was executed on the follow- 
ing day is contrary to the provision in the 
document itself which he thought. meant 


‘that the kobala was not to be executed 


until after the expiry of a week. This 
precipitate action, contrary, as he thought, 
to the terms of the baibeyana, was in his 
opinion a very suspicious circumstance and 
showed that the plaintiff was hurrying in 
order to gain some undue advantage over 
the defendants second party. ` 

Now, the next matter in which the learn- 
ed J udge' misdirected himself was this :— 
he says “plaintiff No. 1 has deposed that 
both the kobala and the deed of agreement 
were executed in the presence of Muham- 
mad Ismail and that he had told that fact to - 
the Vakil who had drafted the plaint. But 


‘we do not find mention of this: fact in the 


plaint.” That again he considered a very 
suspicions “circumstance. I regret to say 
that the learned Judge has fallen’ into an 
error which countenances and encourages 


‘a practice amongst Pleaders in the Mofussil. 


Courts which is entirely contrary ‘to the 
rules of procedure which deal ‘with ‘the 
preparation of pleadings. The fact that 


_the deed of agreement was executed in the 
.presence of Muhammad Ismail, who was a 


well-known and’ respected Pleader in 
“Monghyi; was perhaps important evidence 
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in support of tke plaintiff's: case that the 
transaction entered into was genuine. and 
above ‘all suspicion. But it was evidence 
only, and it was not only unnecessary to 
enter that fact in the pleading but it’ was 
altogether contrary to the express provisions 
of 0. VI, r. 2 which provides what a plead- 
ing shall contain.. The: rule states that 
every pleading shall contain and contain 
only a statement in a conéise - form 
of the material facts on which the party 
_ pleading relies for his claim or defence as 

the case may be but not the evidence by 
which they are to oe proved. - If you find 
a person ‘in the position of Subordinate 
Judge encouraging this unfortunate practice 
which prevails “ot ‘entering in one’s plaint 
or written .statement not merely a short 
statement of the facts upon which the par- 
ties rely in support of their case but also 
the evidence by which they propose: to 
prove those acts, it is not surprising that 
one finds so many of these pleadings which 
come from the Mofussil Courts extremely 
prolix, containing a vast quantity of matter 


which is entirely irrelevant for the pur-- 


‘poses of pleading. The learned Judge; 
however, has fallen-intoa grave error in 


supposing that, because some of the evi- ; 


‘dence upon which the party relies did ‘not 
find a placein his pleading that is a reason 
for disbelieving that: evidence entirely. 

Another matter, perhaps not-of so much 
importance, which impressed the learned 
Judge was that in the” baibeyana document 
` upon which ‘the plaintiff relies and which 
purports to have been ‘éxecuted on the 8th 
. September, the figtre-8 is capable of being 
read as 9. Well, that may or-may not be 
the fact; but the learned J udge -considers 
that- this was also a very suspicious circum- 
stance. ltis perfectly clear that, although 
there -may be two “possible readings ‘of 
the document, there is nothing suspicious 
in the fact that the: figure 8 might possibly 
be read as the figure | 9, because any altera- 
tion of the document cauld not be an altera- 
tion in favour of the plaintiff by whom that 
document is ‘produced but an~ alteration 
which went against his own'case.- It is also- 
perfectly clear that the figure is 8as written 
in the language in which the. document is 
written, but owing to a stroke above the 
line and above the word immediately to thes 
left of the figure 8it is possible that the 
figure8 may be read as 9. >- 

Another matter -upon which the learned 
Judge -misdirected himself was. Wi -As 
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“suggestion. . 


‘already mentioned. 
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I have already indicated-one of the points 
in the case was, whether this document was 


“written on the 8th or 9th. The document 


itself which purports to have been written 
on the 8th acknowledges receipt of the sum 
of Rs 25. The receipt of this money is proved 
by the document itself, and the payment 
of the money, I should mention, is not 
disputed by the vendors, ’ That is a matter 
which they admit in. the written statement. 

There was, therefore,no reason whatever 
why the plaintiff should camber up the 
case by filing with his plaint further evi- 
dence of the payment of this money in ad- 
dition to the document itself, having regard 
to the fact that there was no dispute with 
the vendor as to the payment of the money, 


' Nevertheless, the learned Judge considered 


that it was a suspicious circumstance that 
the gola bahis of the plaintiff had not been 
filed to show the exact date upon which 
this money was paid. The matter arose in 
cross-examination. ofone of the plaintiff's 
witnesses who was asked whether his books 
would show the payment of the money on 
the 8th September. He answered that his 
books were not at that time in Court and 
they had not been exhibited with the plaint; 
but as soonas the matter was raised the 
books were sent for and they were tendered 
with a petition to the Court as evidence in 
the case. No further notice appears to 
have been taken of them; although tendered 
by the plaintiff they were not “put in evi- 
dence by the defendants to support their 
In thesecircumstances it seems 
to ‘me that the learned Judge wasnot en- 
titled to draw any adverse inference against 
the plaintiff on the ground that those books 
had not been filed with the plaint, because, 

in the first instance, there was no necessity 
to exhibit them at: that stage and in the 
second instance when their importance be- 
came manifest they were tendered for ins- 
pection. 

There are other minor matters arising in 
the judgment, but I have said enough to 
show that the decision of the learned Judge 
which after all wasa decision’ on the ques- 


tion of which of the two sides should be 


believed, must have been seriously in- 
fluenced by the matters which I have 
How far he was influ- 
enced by those matters it is impossible for 
us to tell, but the decision arrived at in 
such circumstances seems tome to amount 
clearly to what would be, if it were the 
verdict of the Jury, a misdirection. The 
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learned. Subordinate Ji ud ge, has misdirected 
himself,” 

I think the case ought to go back to the 
lower Appellate Court for re-hearing, 
bearing in mind the matters -which I 
have alréady referred to. But before 
sending the case back there are two further 
matters which I think must be noticed. 
One question which undoubtedly arose at 
the trial, but about which there was no 
‘specific issue framed, was whether the de- 
fendant,. by which 1 mean the defendant 
purchaser, had notice of the baibeyana éxe- 
cuted in favonr of the plaintiff on the 8th 
September, ifin fact it was executed on that 
date, before he obtained his kobala on the 
9th. The baibeyana has been so far taken 
as a contract to.sell and not apparently as 
acontractof sale. But if the defendant 
had notice of that then it must necessarily 
make a difference in considering how -far 
he is entitled under his kobala of the 
Tth Beptember. a 

Ih considering the evidence afresh, the 
learned Judge must come toa decision upon 
that . question, namely, whether the defend- 
ant, had notice of the contract entered into 
with’ the ‘plaintiff at the time when the 
kobala in his favour.was executed. 

A further matter’ was raised before us on 
behalf of the appellant which I -gatherhas 
not been the subject of a decision in either 
of the lower Courts. Jt was contended that 
the document, of.the Sth September was in 
fact not merely a contract to .sell but in 
itself an absolute sale of the property. 
The question is one of construction and 
the matter is, in my opinion, not altogether 
free from difficulty. It may bethat there 
iş some evidence in.‘the ‘case, we cannot 
siy, which may be material in considering 
the proper construction of that document: 
and, ,therefore, as the case is ‘going 
back, I ‘do not. think that it will be 
right ‘for usat the present moment to pass 
any opinion as to what the proper con- 
struction is. lt is undoubtedly open tothe 
parties ‘to contend upon this document that 
it is a sale eand not merely a ‘contract 
to sell, Tt'is true that only an eight- 
annas stamp has been placed upon it ‘and 
to . that extent it appears to have been 
treated as acontract to sell; but that defect 
ean be cured by paying the proper duty. 
At the same time I think that the plaintiff 
isnot entitled torely upon it, as a con- 
tract of sale, as distinguished from an 
executory- -contiact, “unless the proper duty 
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payable on a-contract of thgt nature is first 
of all paid. 

There are-two other matters which it will. 
be necessary.for the learned Jud ge to con- 
sider for 1 donot think: they have þeen 
considered in the judgment now on appeal. 
The firstis whether there was an, execu- 
tory contract entered into in August Þe- 
tween, the defendant first party ‘and - the 
defendants second party. Some suggestion 
of that was put forward but the, allegation 
may merely bethat adraft of ‘a, sale „was 
prepared on that occasion. I am not sure 
that the allegation goes so far,as to assert. 
that‘an actual contra act, that is an. executory 
contract, was come to at that time. That 
matter, however, will have to be considered 
upon theevidence. A further point -also 
which may in one event become. important 
is, which of the two documents of the Ah 
September, that is the two kobalas exe- 
cuted in favour of the rival claimants, 
was executed first. It may not, of course, 
be necessary to decide it; butin one event 
it may become an important - matter. 

The decree Of the learned Judge is eet 
aside and thecase is remanded for re- hearing 
upon the evidence already on the record. ° 

Theiappellant is entitled to the costs. of 
this appeal. The costs of the hearing before 
the Subordinate Judge will be-dealt with 
and determined according to the decision 
come toon the re-hearing. The costs of 
this appeal are to re recoverable from 
the defendants second party who alone 
have opposed the appeal. Asthis is a case 
of old standing instituted in 1919, it should 
be expeditiously dealt with by the Jower 
Appellate Court. : 

Foster,-d.—I agree. 


Z. K. . Case remanded. - 
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Hindu Law — Dancing girls—- Co-parcinary— Joint 
property-——Alienation by manager, whether ‘binding on 
other members--Property in namie of lone -co-parcener 
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= Representation Lenni Kapas — Transfer - of 
Property Act (IV of 4882), s. 41, applicability of. 

“Under the Hindu Law, there can ‘bea co-parcenary 
ae ‘devadasis or. dancing girls with rights of-survivor- 
shi 

Where a mother, daughter and grand-daughter. be- 
longing, to ‘the dancing girl's class are living together 
as members of ‘a “joint family, ‘putting ‘their “earn- 
ings in a -common-fund and ‘meeting’ the expenses 
out of .it.and ‘acquiring property therefrom, property 
80 acquired must be held to be joint family property 
and ‘an ‘alieiation of such: property bythe ‘manager 
is binding on the ‘dther members only ,to the extent ‘to 
which “there ‘was ‘family necessity. The ordinary 
principles of “Hindu, Law that. the mere fact -that 
property. stands in. the name of -the eldest, member 
doés ‘not by itself aiéate any title in ‘him to, the’ ex- 
clusion of'the-others and that pérsons who are ‘dealing 
with such family have ‘to ‘make énquiries :and ‘satisfy 
themsélves that-the;person who-deals with, the. property 
has absolute. power to do'so applies to & CO; parcenary 
of devadasis. ‘[p. 637;7e0ls. 1 & 2| 

“Where ‘a transferee ‘from a,membér of such a.co- 
parcenary. makes ho -éngitiries concerning ‘the mem- 
bers ‘of the ‘family and there is nothing to suggest 
that. a representation was made to him that no other 
thember was in existence, s. 41 of, ‘the Transfer’ of 
Property Act’ would not apply so‘as to ‘deprive a 
to-parcener of her rights;tọ the propérty. [p. 637, col. 23 

‘Quere.-Whether, daughters of dancing girls acquire 
by birth an ‘interest -in the co:parcenary property. 


- Niras. Purbe_v. "Petri Pasin; 32 Ind. Cas. .82; ,20.:0, 
W. N. 103, and ‘Sant Singh v. Lachhmi,. 46 Ind. Cas; 102; 
126 P.W. 'R, ‘1918, referred to. | 

Mr, S. Gur usami - Chettiar, for the Plaint: 
iff. 

Mr. V. Wadhuk rahaba for; ‘the Defend- 
ants. 


. JUDGMENT. This. is aj.suit. by the 
plaintiff for partition, for delivery. to -her 
of her share inthe plaint property, for de- 
.claration that the mortgage by the Ist .and 
2nd defendants in favour'-of the’ Ath de- 
fendant is not valid and binding.-on her, 
for the appointment, of a Receiver, for 
costs and ‘for further. reliefs” . The plaintiff 
and Nos. defendants. lto 3 are dancing girls: 
The Ist :defendant is the: mother of the 
plaintiff, ‘the 2nd, defendant ‘is-the danghter 
of the. plaintiff. and the. 3rd defendant -is 
the . daughter, of : ‘the; 2nd , defendant. The 
4th defendant is the. mortgagee. of -the 
property, from the Ist defendant, -the 2nd 
defendant having „stood surety: for the first 
defendant in the transaction, The case 
for ‘the plaintiff is that.the house which. i is 
mortgagedis the joint ‘family’. property ofthe 
plaintiff, -and defendants Nos. 1,2, and 3 
that there was'a; house, 53, Ly appah Chetty 
Street, Madras, which was inherited by-the 
a defendant froca. her mother and:grand- 

other, that the suit -proparty. was pur- 
ghaged _ hy: the. Ast defendant, while.it was 


“pehalf\.and he had .notidone .so. 


. 
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subject. to a, mortgagg in, favour-of, Anna- 


duraier, that for purposes of paying:ofthat 
mortgage, house -No.. 68, lyappab . Street, 
was, also ‘mortgaged hy. the plaintiff and 
the ..1st- defendant; £ and that with the monies 
raised :on. the mortgage..and sale: of their 
jewels the suit :house ‚was purchased, that 
subsequently to . discharge: ‘that. mortgage 
house .No._58 «was..sold by -the plaintiff and 
jhe -1gt, defendant, ‘that in 1913. one Alwar 
Chetty was the paramour of the 2nd -de- 
fendant, ‘that there. were quarrels in 1914 
betw een- the:plaintiffandithe 156 defendant 
and the . plaintiff. left the, suit, house | and 
Jiyed «separately, That in-order, to help- -this 
Alwar. Chetty, defendants Nos. .1 and 2 
borrowed Rs. 15,000 from the 4th defendant, 
that-Alwar Chetty became insolyent, ‘that 
Sampath-dyya,.;who qwasthe brother-in-law 
and. agent of the. Ath). defendant, ‘knew 
‘Alwar ‘Chetty and the fact.that he, was the 
paramour of ‘the . 2nd, -defendant, that 
the. loan. of, Rs, 15,000 was eally. ‘borrowed 
for ‘the. purpose). af: ‘helping Alwar: Chetty 
who- „was in difficulties „and. that, the mort- 
gage is mot. „consequently : binding, on, the 
plaintiff and her share, of ‘the properties. 

‘The dst, :defendant-filéd, a; ‘written statement 
supporting, the,allegations of the, plaintiff 
and, stating that , she entered. into ‘this 
transaction in the-beliéf 1 that. Alwar Chetty 
would liquidate the, debt ‘borrowed on his 
‘The 2nd 
defendant filed a. written . statement, ‘also 
admitting, the various’ allegations of. the 
plaintiff, She says that ‘she was induced 
‘to -stand surety, that.she was the; mistress 
of Alwar Ohetty and was under his ‘in- 
filaence.and that it. was represented that 
money. was required for, his benefit, The 
ord, defendant's. guardian ad litem filed a 
written statement . Stating , that., she is en- 
titled ,to.one-eighth , share. ` in the „property, 
that the mortgage is mot. binding on ‘her, 
as it was not for any antecedent debt or for 
family necessity. The Ath defendant, filed 
a*-written statement . putting | the _ plaintiff 
to proof of “the allegations. in the plaint 
as to the joint nature of the family, and as 
to -the property being, joint, family property. 
‘She says that the property. mortgaged is 
the absolute property; Of ithe Ist defendant, 
that there were various mortgages and 
transactions, in which the ' “Ist defendant 
represented to be the absolute owner of 
the property, that the debt was borrowed 


“for NGGEN “purposes and that she isa 


bong, fide. lender without, notice of th, 
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“right of any other- party: and must be 


protected. | TE ; 

The following issues have been framed:— 

É Do the plaintiff and defendants Nos. 
Ito 3 form members of an undivided family 
of devadasis possessed of properties an- 
cestrally or jointly acquired ? . 

2, Was the house and ground No. 58; 
Iyappa Chetty Street, Madras, the ancestral 
family property of the plaintiff and the lst 
defendant ? a 

3. “Was the house and ground No, 76, 
Perumal Mudali Street, George Town, 
Madras, purchased out of or with the aid 
of joint family assets or was it purchased 
by the lst defendant out of her self-ac- 
quisitions ? $ 
“4. Was the mortgage in favour of the 
4th “defendant created for any legal neces- 
sity or for any family benefit and is the sanie 
binding onthe shares of the plaintiff and 
the defendants Nos. 2 to 3? f 

5. Is the house No. 76, Perumal Mudali 


- Street, liable to be partitioned among the 


‘of ‘the ‘Ist ‘defendant. cert t 
That hoüse ‘stands'in- the name ôf- Thiyalu 


plaintif and defendants Nos. 1 to3 and 
‘if so, whatare'the shares to which they are 
‘entitled respectively ? ; 
.=6. Is the plaintiff -estopped from im- 
peaching the mortgage in favour of the 
4th defendant for the reasons set forth in 
paragraphs Nos. 12 and 14 of the 4th defend- 
ants written statement ? 

"7. Isthe 4th defendant a bona fide mort- 
gagee and is she entitled to the protection 
‘afforded by s. 41 of the Transfer of Property 


‘Act? 
"28. What reliefs are the parties entitled 


to? 

`- The relationship between the- plaintiff. 
and defendants Nos. 1,2 and3is not disputed 
The evidence adduced on the plaintiff's 
‘side is that the plaintiff and defendants Nos. 


1 to3 were living as members ofa joint 


‘family and that the plaintiff and the 


“Ond defendant were giving their earnings 


to their mother the-lst defendant that till 


“1914 this state of things continued, and that 


in 1921 the plaintiff andthe lst defendant 


were living in the same house No. 14, 


Veerappan Street. (The mortgage in favour 


‘ofthe 4th defendant shows that plaintiff 


and 2nd defendant were living in that 
House). So far, the evidence is all one 
way. Coming to the properties, we find 


‘that house No. 58, lyappa Chetty Street, 


belonged tothe mother and grandmother 
of : The certificate: of 
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Ammal ancestor of the lst defendant. Ow 
the lst December 1898, there was a release 
deed executed in favour of the lst defend- 
ant by Doraswami Mudali ard others, 
her nephews. It is recited therein that 
the house was the property which the Ist 
defendant got from her mother and that 
Doraswami Mudaliand others had no right 
to that property according to the custom 
of the dancing girl community. On the 
same date Sundarammal executed a release 
deed in favour of Doraswami Mudali and 
others releasing her rightsin other pro- 
perties that belonged to Doraswami and, 
others, She was in possession and enjoy- 
ment of that property. The suit house 
was purchased on the 7th April 1899 by 
Ex. I by the first defendant and the 
sale-deed stands in her name. The pur- 
chase was for Rs. 2,850 and at the date of 
the purchase, the property. was mortgaged 
to Annaduraier and Rs, 2,700 was due to 
him. Rs. 150 was paid to the vendor 
under Ex. I and for the balance the lst 
defendant- undertook to pay Annaduraier 
the amount due. On the 25th September 
1899, the lst defendant and the plaintiff 
mortgaged house No. 58, Iyappa Chetty 
Street to the Permanent Fund for Rs. 1,500. 
The recital is that Rs. 1,500 was borrowed 
to re-pay the loan due to Annaduraier. I 
have little doubt on the evidence adduced 
by the plaintiff and the Ist defendant 
that this mortgage was to pay off, Anna- 
duraier and that Rs. 1,500, was as a matter 
of fact, paid to him. As regards the 
balance, the evidence of the plaintiff and the 
Ist defendant is that some jewels were sold 
and the monies paid. The plaintiff says 
that her jewels kappu, kasumali, golusus, 
and silver chains were sold. But this 
part of the case rests entirely on the evi- 
dence of the plaintiff and the Ist defendant. 
The plaintiff was then about 17 years old 
and I do not; think I can take it proved 
that any of the plaintiff's jewels were sold. 
There can be no doubt that jewels were 
sold but it is more likely that the jewels 
sold were jewels of the mother who was 
then.a fairly old woman. On the 26th 
November 1904, thé house in lyappa Chetty 
Street was sold under Ex. E for Rs. 3,000. 
and the Ist defendant and the plaintiff 
joined in the sale-deed. I think the evi- 
‘dence so far shows clearly that house No. 
58, which the Ist defendant got from 
her-mother was both in the mortgage arid 
sale treated as joint property of the mother’ 
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"and -dáúghter and that- they jointly sold 
the property: AS regards ‘the suit house 
“the plaintif- and the ‘Ist defendant lived 
| „in itever since ‘its purchase and as I said 
“before from : 1899 to 1914: they were living 
‘jointly “in ‘that’ house. The. evidence ‘is 
‘and Tsee ‘no~redson to disbelieve it—that 
the plaintiff was a young girl of 15 or 
“16 when ‘the suit. house was purchased, 
‘that she “was living with, and” giving her 
“earnings to her mother and that she and 
“her ‘mother’ were living as members of 
‘one family. There.is nothing to contradict 
“this evidence whichis in” accordance with 
‘the probabilities. ‘The view I také is that, 
“so far as the plaintiff and the’ 1st defend- 
“ant are. concerned’ they were nienibers of 
-a joint dancing ‘girl family and that” the 
“suit house was purchased partly out of sale- 
- proceeds. of! house «No. 58 -which . was 
‘treated’ as joint family property by the 
mother‘ and daughtér.- The conduct of the 
“plaintiff andthe lst defendant shows’ that 
“they regarded the suit house: as property 
“in which they had’ joint ‘interest and that 
-50 far asthe conduct of the -parties goes, 
‘they were living together as members of a 
-joint family, putting their earnings toge- 
“ther and meeting their expenses’ in’ com- 
“mon, As regards the subsequent dealings 
“of the-plaint property after purchase, we find 
‘that on the 9th June, 1911, the lst defendant 
“deposited the title, deeds and borrowed 
“Rs. 1,500 from Namberumal Chetty. There is 
‘no document’. which shows the loan but 
` “it appears'in Ex. V that this mortgage was 
_ discharged.’ Exhibit V is a mortgage dated 
“8th March 1913 by.the-list defendant in 


“favour of Jataram Devay and Balakrishna 


“Devay for Rs. 2,500, Plaintiff was then liv- 
‘ing ‘in this house and Ex. V is the rental 
agreement executed by thé lst .defendiant. 
Plaintiff, though living in that hoase, 
‘was not joined in ‘the document and 


“the propérty is ‘said ‘to’ be the property. 


of the first’ defendant. Onthe 7th’April, 
"191g, Ex. VI was* executed’ by the: Ist’ de- 
fendant in favour‘ of Jataram Devay and- 
` Balakrishna Devay for Rs. 1,000 and there 
it is recited that Rs. 570 waé received” to 
“purchase jewels for the 2nd‘ defendant. 
-This ‘document ‘was attested by’ the plaint- 
“iff and the 2nd ‘deféndant and by Venu- 
gopal Mudali, son of the. Ist defendant 
and Parthasarathy Chetty .avho was plaintiff's 
paramour. A rental agreement was also 
executed: along with that document. The 
evidence ofthe plaintiff is that she -was 
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‘dated 8th December 1917 
‘Alwar Chetty, 2nd defendant's paramour. 
“He was then well-to-do and the evidence 


‘tested by the 2nd defendant 


` After this mortgage, 


aes | 
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-asked to attest the documént by her 


mother and paramour, that it was stated 
that her mother was borrowing money and 
that her attestation was required by the 
lender. She: states that the deed was not 
read out and explained to her and that 
-shé ‘was not aware of the recitals in that 
document, Exhibit IV is a mortgage 


in fayour of 


“is that le gave anumber of jewels of con- 
siderable value to 2nd defendant and 
“that he lent Rs. 4,725 on Ex. IV. It was 
executed by the Ist’ defendant alone and 
it. recites’ that Rs: 4,000 was required to 
discharge Exs. IT and III and thut the family 
expenses had to be met with the balance. 
It also contains the usual recital that 
nobody except the mortgagee had a richt 
to the property and this document is at- 
who wa 
then kept by the mortgagee Alwar Chee. 

: Ex. IV, Alwar Chetty 
seems' to have fallen on bad days and he 
evidently wanted to get back his money. 
The property was then mortgaged under 
Ex. VI dated 24th February 1920. in 


’ favour of the trustees of P. Rajaman 
’ Chetty's charities ; Rs. 5,000 wich a 
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_ borrowed went to re-pay Alwar Chetty. 
The exidence is that Alwar Chetty got 
into further difficulties and that to oblige 
him the Ist defendant mortgaged and 
sold the jewels which she had given to 
her granddaughter’ of the value of about 
Rs..7,000 and, that the monéy not being 
sufficient she had to’ oblige him by 
mortgaging’ the suit property. Exhibit © 


` dated -22nd February 1921 is a mortgage 


in favour of the 4th defendant for Rs, 15.000 
Tt récites that Rs. 5,000 went to pay off 
Ex. VI and that Rs.” 10,000 was required 
for effecting necessary repairs and improve- ° 
‘ments to the house. It is not suggested 
“that any improvements were effected to 
this. house. If is stated that there were 
some. repairs effected but the exact amount 
spent for repairs does not appear on the 
evidence. The case for the plaintiff and 
the. Ist defendant is that there were no 
‘repairs or improvements effected to . this 
house and that the sole object of this mort- 
gage was to oblige Alwar Chetty. Ex- 
hibits K and L'are the account-books of Al- 
. war Chetty which have.been produced 
“from the Official Assignee’s.cffice. . . ; 
<"-Exhtbit J is the promissory note executed 


P a 


by ‘Alwar Chetty, foreRs. 10,000. Exhibits K : 


‘and: L contain . dehits and credits, the net 
1,000 
were given to, Alwar. Chetty, ‘and: ee E 
“Rs. 5,000 were got ‘back. from him. Both 


, result of which. isethat. about.of Rs. 


“the: books K, and Land the romissory 


“note J ‘show “beyond all possibility ofdoubt . 
“that: Rs. 10,000 which formed ‘part’ -of.the | 


consideration of Ex. F went to Alwar Chet- 


tys pocket, and awas. ased , aby, “him. “If. 


- there were repairs, or, te-building..or.ad- 
“ditions , effected’ in 192 1 which ‘involyed a 
large sum of money like Rs, 10;000, at. could 
‘easily “have been . proved ie getting. ‘the 
: Corporation to produce... plans estimates 
"which in : these ,,cases -have to` be.. sènt 


before improvements of , darge valye are ., 


affected.’ No attempt is made - by. -the.:4th 
defendant to ‘show that, there was ‘any 
‘improvements. effected and I.have.no “hesita- 
-tion in “holding í on | the, evidence .that the 
‘mortgage | in ¥avour of the, 4th. defendant 
‘was for ‘purposes, of helping -Alwar Chetty 
who ‘was then ‘in ‘difficulties. ‘The, gues- 
-tion is how far this mortgage, is binding 
„où ‘the „plaintit?, ‘There .can be Jttle 
‘doubt that, ‘a8. regards Rs. -5,000 which 
wab, lent: by. Alwar Chetty under ‘Ex. IV, it 


"was for. purposes, that it would, bind , a,joint | 


"Hindu family. | There, was. a, ‚prior. mort- 
‘gage in favour of J attaram Devay. and other 
eee and there is mo. evidence, that, 180 


petite 


“farther geli niaga SNG 80 Far. as, 3,mort- 
“gages up ‘to. Ex. VI are. concerned, I.think 
‘they. would ‘clearly bind the plaintiff, ‘So 
far. ‘as Ex, F ‘is concsmmed, it. also follows 
that- Rs. 5000 out of the, money. borrowed 
under Ex. F and. the. interest -thereon 
would ‘be clearly binding on the plaint- 
“iff, As regards Rs, ,10,000 there was. no 
antecedent ‘debt and “the. ‘purpose was not 
‘qne'which would ‘bind the,. plaintiff. It 
is admitted that she was , not consulted 
in the matter and ‘that she . never, either 
then or. “subsequently, consented to, , this 
transaction.’ Fourth. ‘defendant ; and Sam- 
påthiah ‘who attested ‘the. mortga e docu- 
“ment -were aware, df. the, plain tii ‘s exist- 
ence and it} is not suggested : that.. she- was 
‘ever asked or any enquities were made of 
„her. asto: the weceasity, for. ‘the transaction, 
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‘is r G in ia Cases. ‘the 
entire law, of, the joint, , family. including 
right: by, birth, hag to. be 'applied, the.. only 
-difference being. that , . daughters , took, ‘the 
-place-of sons ‘and are entitled to. such, rights 


as the, sons would have in a joint family. 
It this view is, correct, the. ‘position. will” “be 


“that ‘the plaintiff would have all the, ‘rights 
and. Jiabilities of ‘sonsin a’ ‘joint. family. Tf 
‘you ‘concede the right ‘by birth,. and. apply 


-the law of. the, ordinary. Mithakshara, joint 


. family, you must. also. concede, ‘the, pious ob- 


‘ligation of the daughter | to? ‘discharge. her 
“mother's ‘debts. The. recent Privy, Council 
decision is ‘to the, effect that the debt siquid 
“be antecedent in the real sense: Of ‘the term 
and that money advanced , on . «mortgage 
“would mot be antecedent debt, ‘so far as, the 
loan contemporaneous’ with the mortgage. is 
concerned. Mr. Radhakrishnayya, ‘contends 
“that, so, far as these dancing ‘girls. are. çon- 


7 -cerned. there can he, no question. of & joint 


‚family in’ ‘the Mitakshara | sense of, the.term 
“where persons acquire right by, ‘birth. ‘So 
“far ‘as the, authorities. go, its seems ‘to. mé, lear 
„from the cases reported : as Chalakonda Ala- 
„sani v. ~Chalakonda .Ratnachalam | ‘(1), 
"Kamakshi v. Nagarathnam, . 9). Official ‘As- 
signee. of Madras v. Swornam, (3), Verku v. 
‘Mahalinga, (4) and Muthu. Kanni. v. Prama- 
“sami, (5) that, there. can be .a.co- parcenary 
-of dancing girls with rights. of survivorship. 
“There is, “however, mo, cage which goes to the 
length of saying, that daughters of dancing 
‘girls sacquire : by birth an interest in, the 
vancestral. property , ‘put Mr.’ Gurusyyamy 
,Ohetty ‘contends that once you grantia ; co- 
parcenary, right by. birth “is A: necessary 
corollary and that there. can. be no .CO;par= 
_cenary, without: right by bir th acquired ‘by 
_co-parceners, Mr. ‘Radhakrishnayya, reliés 


4) IM a 2 Tad, Jur BL; 4 Tnd, Dec.: (uos 
gp JIM. 409 
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sate case, I do nee think itis necessary 
to decide that question as the view 1 take 
is that the daughter and grand-daughter 
were living with the Ist defendant in the 
house as members of a joint family, and 
giving their earnings to her and they were 
living together. meeting their expenses out 
of the joint earnings and the house must he 
treated; as: fotit: property, especially as it 
wasacquired at lastin part outoftheé monies 
raised on a mottgage: executed by both ‘the 
mother and daughter: T treat thiscaseentirely 
aga. case. where’ the’property:| has been treat- 
ed as ĉo- -pareenary Property. by conduct'and 
becoming: co-parcenary property: by such 
conduct. In the view I take the loan of 
Rs. 5000 and the. interest thereon would 
certainly; be. binding on the plaintiff - So far 
asshe is- -concerned, she wil) have: only th 
sharé-in the: property, - her: daughter, ` the 
2nd defendant’ ‘getting: the Tematning? Sth 
share. Her daugtiter, the 2nd*' 
hias ‘stood suiety, in the mortgagé/dociient 
itself-and she-is éértainly pou Ido. not 
believe her statement that-she knew:nothing: 








of thie: transaction: “ahd that she was forced" 


to. sigi: “the” docuitiént.. “There: can be. nO" 
doubt that she, wanted: to help her para-, 


mourai the:time'shd that'she willingly cons, 


sontet: to help King. especially” ‘ds* she" Was: 
ar generous to herad Had! given ‘her’ alot 
of: jewels. ’ 
| As’ ‘regards. the- question | ‘of ‘estoppel,’ T do, 
not: see how the plaintiff can be “estopped: ` 


Assuming: that she. consënted to her mother- 


receiving Rs. 1 000. under Ex. TI and: ‘attest- 
ed-that. document, that ‘would. not: bind: her 
for éver from ‘disputing the subsequent: . 
transactions without’ ‘her consert: All:that 
can be said’ is.that she allowed thefirst. de. 

fendant to state‘ iti: one: document that the 
property was. her? “other's property: -; As 
. regards a. 41 of the Transfer ot ape ener 
Be Inde Obs: ‘82; 20:02 WN 103... 
46 jad. Cos. 103; 196 P. W, R iis. 
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Act, the question. is. whether the 4th defends 
ant-was..led to believe bona fide that the 
Ist‘defendant, was. the‘absolute owner of 
the property. So far as the documents go, 
the Collector's certificate is in the name of 
the Ist. defendant the sale deed is in her 
name and she has executed Exs. II to V stat- 
ing that the property-was hers. In cases 


ji . where members of a~family live together as 


co: parceners, it has beem held that the 
fact that’ thé property. stands in the 
name of, the eldest member does not 
by itself create any title: in him to the 
éxélusion: of the’ others: and that per- 
sons who ‘are’ dealing’ with such family,have 
to make” enquiries and satisfy’ themselves: 
that the’ person “who ‘deals with the property 
kas absolute power'to do so. In the “present 
case, I Have little ‘doubt on the evidence 
that’ Sampathiah'’ who “in ' this transaction 
was admittedly the agent of the 4th defend- 
ant and conducted all the affairs ‘knew 
Alwar Chetty’ very well. It is admitted by 
both Sathpathiah and Odyavarliah that they 
miade no'énquiries of the plaintiff, Accord- 
‘ing to. the évidente, the: ‘plaintiff at the date 
oft the niortgage was living in 14; Veerappan 
Street} along ‘with the ‘Ist ‘defendant and 
2nd ‘defendant. Curiously enough, the 
deed of mortgage,” Ex. VI, does not mention 
the name of ‘the 2nd’ defendant's: mother but 
dnly’her ‘grand- daughter and the lst defend- 
ant and her mother’s name seems to have 


tot been ascertained and: inserted in the Regis- 


‘trar's offica: Where i in such cases the lender 
makes ‘no enquiries of the members of 
a family’ and therë is nothing to suggest 
that réprésentation was made “that no other 
member was in existence, I do not think s. 
41 would‘apply so asto deprive a CO-parcener 
ofthis rights'to the “property. In the present 
case, there was no reason’ given why the 
` plaintiff- was not-asked whether’ she would 
congent and, her existence was known to the 
4th .defendant’s agent. It seems also 
probable. on the evidence that the 4th 
defendant's agent knew Alwar Chetty was 
really.in-need of money at the time and that 
this transaction.'was really to help Alwar 
Chetty, I- doubt very much whether the 
4th: defendant would have advanced 
Bs, 10,000 on the:mere statement that money 


= Was, needed for-repairs and improvements. 


“Ehis.. statement was put in to give some 
colaur: to the transaction.. I do not think 
that ‘the. 4th. defendant is a bona fide 
mortgagee for value because, if she or her 
agent had made enquiries they should have 


i, 
known of the existance of the Ind défend- ` 
antor the plaintiff-ind ‘Ker right. : 


‘ So far ast- the’ 8rd defendant is concern- 


ed she is now a girl, 7 or 8 years old and it 
is not suggested that She contributed to the 
earnings of the family or that any property 
was purchased out of ler contributions. 


"My findings on the i issues are :— 

| Issue No. 1 :—Plaintif and defendants 
Nos. 1 and 2-are members of an undivided 
family of. ‘davedasis and the plaint house 
was their joint property. 

` Issues Nos. 2 and 3,—-House No. 58 was got 
by the Ist défendant from her ancestors and 
it was mortgaged by the first defendant and 
plaintiff together as joint property and sold 
as.such, the mortgage being for the purpose 
of paying off part ofthe “consideration of 
thé suit house. I think it is proved that 
Rs.” 1, 500 out of this mortgage money 
went io pay off the consideration of pou, 
Now. 76. ° 

‘Teste No. 4.—I ‘find that the mortgage in 
favour of the 4th defendant was binding on 
the plaintiff to the extent of Rs. 5,000 and 
the interest thereon up-to-date, a ggregating 
to Rs. 7,373-7-0 and also further interest till 
payment and thatit is also binding in-its 
entirety on the 2nd defendaiit who has 


stood surty and that only plaintiff sith share, 


would’ bè exonerated for the balance after 
paying Rs. .5,000 and interest due till date 
of payment. , 

Issue No. 5.-=1 firid house No. 76 is- ‘ liable 
to be partitioned subject to the payment of, 
the’principal and interest on Rs. 5,000 to the 
4th defendent as I have stated above, and 
that’ plaintiff is entitled to 4 share of the 
balance. 

° Issue No. 6.—I find there is no estoppel. 

Issue No. 7.—I find that the 4th defendant 
was not å bone fide mortgagee. 


‘As the evidence shows, this is the only 
property available for partition. This 
mortgage in favour of the 4th defendant 
has to be met and the only way to meet it 
is to direct the property to be sold. The 
amount due to the 4th defendant up-to-date 
is Rs. 20,875-3-3 and.the4th defendant will 
be ‘entitled to this sum together with in- 
terest at 124 per cent. per annum from this 
date to date of payment. Out of this mort- 
gage debt, the amount-which I -found bind- 
ing on the pldintiff is Rs. 5,000 with interest- 
up-to-date.and future interest at- 123 per: 
cent, per annum on Rs, 5,000 up-to-date: of 
a a 
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Out of the sale- -proceeds ‘of the. house, 
this sum which is binding on àll parties will 
be paid to the 4th defendant. Out of the 
balance ith will‘be paid to the plaintiff; and 
ith to the 4th defendant in respect of the 
amount duéon the mortgage, if there is.any 
surplus, it will be divided between - plaintiff 
anddefendants Nos. Land 2. Ifthereisno sur-, 
plus, there will be a personal decree against 
the 2nd defendant for the balance. The eon- 
duct of the sale will be given to the 4th de- 
fendant.. In the circumstances each Raed 
will bear her own costs. 

vV. N. V. ' j 

Z. K. “Suit increas 


CALCUTTA HIGH COURT. 
- APPEAL FROM APPELLATE Decree No. 596 
re or 1922. 
April 30, 1924. 

Pr iseni “—Justice Sir Ewart Gr edves, Kr., 

and Mr. Justice Chakravarti.- 

LAL MAHAMMAD.SARKĶAR—PLAISTIFF 

—APPELLANT ” | 
VETSUS - 
HUSAIN MAHAMMAD SAHA AND. OTHERS: 
~—DEFENDANTS-—RESPONDENTS:-- - 

Muhammadan Law—Pre- emption—Talab-i-mowasi-: 
bat, delay in performance: of, effect of—Delay, when. 
may be excused. 

The Muhammadan Law ‘of pre-emption requirés , 
that on the receipt of ‘an information as to asale‘ an | 
intending pre-emptor must perform the ceremony 
talab-i-mowasibat immediately without any loss of 
time. Delay in the performance of this -ceremony is, 
fatal to a claim for pre-emption. [p. 639, cols. 1 & 2). 

Where, however, a pre-emptor receives information 
as to the sale which he doubts or has reason to doubt, 
any delay that takes place before he gets authentic 


-information would be no delay within “the meaning 


of the above rule. [p. 639, col: 2.] , 
(Case-law referred to.) i 


Appeal against a decree of the Addi- 
tional District Judge, Dinajpur, dated the 
21st of November 1921, reversing that of the- 
Munsif, Second Court at that place, -dated 
the 21st of June 1920. 

Babu Atul Chandra Gupta, for the Appel- 
lant. 

Babu - -Gopendra: Nath Das, Ape ae eae 


spon dents: 
.JUBGMEN Te 
. Chakvavarti, J.—This is a ` second" 
appeal by the--plaintiff and, so far as. the: 
prn appeal is concerned, is limited to 
a question as. s.to whether the pienui w 26 


er ery 
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entitled to recover the land in suit on the 
basis of aright of pre-emption. The parties 
are both Muhammadans and according to 
the Muhammadan Law, the law of pre-emp- 
tion is binding between them. The plaint- 
iff's case so far as this question was con- 
cerned was that he and defendants Nos, 3 
and 4 were co-sharers of certain jote of 24 
bighas in equal shares and that the plaint- 
iff sought to purchase the 8-annas share 
of defendants Nos. 3 and 4 but before the 
hegotiations between himself and the De- 
fendants were concluded. Defendants Nos. 
3 and 4 sold the 8-annas share of the jote 
belonging to themselves to - defendants 
Nos. 1 and 2 by a conveyanceand that the 
plaintiff on hearing of that sale from one 
Abdulla Kaviraj, his brother-in-law, per- 
formed the necessary formalities of the 
Muhammadan Law and he now brings the 
suit to get possession of the land by en- 
forcing his legal right of pre-emption 
. against defendants Nos. 3 and 4 and their 
vendees-defendants Nos. 1 and 2. The 
learned Munsif who originally tried the 
suit believed that the plaintiff had perform- 
ed the necessary formalities and prelimi- 
naries necessary for enforcing the right of 
pre-emption under the Muhammadan Law 


and, therefore, he gave a decree to the- 


plaintiff. There was an appeal against thé 
decree by the defendants to the. District 
Judge who reversed the judgment and 
decree of the First Court and dismissed 
the. plaintiff's suit mainly on the ground 
that one of the -formalities required by 
the Muhammadan Law was not properly per- 
formed. The learned Vakil who appears 
forthe appellant contended on the author- 
ity of the case of Amjud Hossein v. Khurug 

ein (1) that the learned District Judge 
was not right in the view that he took upon 
the facts found by him that the formality 
which is technically called talab-i-mowasibat 
was not properly performed. The Muham- 
madan Law upon this point as the learned 


Judge points out is laid down in the case of - 


Jadu Lal Sahu v.Janki Koer (2) and in 
the case of Lalja Prasad v. Debi Prasad 
(3) which was approved in the Calcutta 
case just cited. It seems that the Muham- 
madan Law requires that on the receipt of 
an information as to the sale the plaintiff 
must perform the ceremony of talab-i-mo- 
wasibat immediately iwithout any loss of 
. 2) 138 WLR. mi 4 B. L, R. A. C. 203. > í 
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time. It has been pointed. puk by the 
. learned District Judge and correctly’, that 
“ the Muhammadan Law upon this point is 
very strict. It may appear to be some- 
what unreasonable to bur mind that the 
short delay which occurred „in the pre- 
sent case should be inexcusable but the 
law is. clear and must be followed. The 
-law has gone so far, in refusing to condone 
any delay, as to hold’ that, ifa person on 
receipt of an information ofa sale convey- 
ed in a letter instead of performing the 
necessary formalities requited by the 
Mhammadan Law at .once, delays to do so 
until he has finished the perusal of the 
letter the right is lost. The question, 
therefore, turns upon this fact, namely, 
whether the information which was receiv- 
ed by the plaintiff was one which he 
- believed to be correct and then whether 
‘he: delayed in making the demand. It is 
not denied that ifa plaintiff in a suit for 
pre-emption receives an information as to 
the .sale which he doubts or has reason to 
doubt any delay that takes place before 
he gets an authentic information would be 
no delay within the meaning of the law. 
The question which arises in this-case is 
whether the information which the plaintiff 
received as tothe sale by defendants Nos. 
3 and 4 to defendants Nos. 1 and 2 was true 
information or was such an information as 
required corroboration by a further enquiry. 
Lt is true in the present case that the plaint- 
iff's conduct shows that on receipt of the 
information he went to the vendors who 
lived close by for either definite information 
or for confirmation of the information which 
he had received.: , The learned . District 
Judge has taken that fact into consideration: 
and after quoting the lawas laid down in 
/ the case of Jadu Lal Sahu v, Janki Koer 
(2) and bearing in mind the real question 
in the case-the learned Judge says as fol- 
lows: : “It is-not possible to credit that the 
plaintiff did not believe that the sale had 
taken place when he was told by Abdulla 
Kaviraj. His statement that he asked 
defendant No. 3 for confirmation is not 
‘supported by, any other testimony.” Whe- 
ther-the learned Judge's finding is justified 
on the evidence or. not -isa matter which 
is beyond our jurisdiction to decide. There 
is no. doubt that after considering all the 
real questions’ that arose ‘in ‘the case ke 
came to -this clear finding, .the result of 
which is that he believed: that although the 
plaintiff had received the definite and -reli- 
’ t aS £ Y 
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able information as ‘to, the sale. there was a 
delay before’he complied, with. the neces- 
sary formality of talab-i-mowasibat. Uon- 
sequently it is not‘disputed by the learned. 
Vaxil'tor the’ appellant that on this finding 
the plaintiffs claim for pre-emption will 
become- untenable’ on account of the omis- 
sion of this” formality., The case ‘cited, 
Amjüd Hossein v. Khurug Sein (1) does not 
help isin “this case because the question 
that Ariseš “here is as tothe ‘effect of the 
finding ‘of the learned District Judge and. 
what that finding’ is. We have already 
indicated that’ that finding’is one which 


destroyed’ the ‘efficacy, .on ‘the ground of. 


delay, of the ceremony of talab-i-mowasibat, 
< The result is that wecontirm the decree 
of the learned District’ Judge and dismiss 
this ‘appeal ‘with costs. ` 

‘Greaves; J.I agree. 


Z. K _ _ Appeal dismissed. 


MADRAS: HIGH. COURT: 
APPEAL ‘against OKDER NO, 127-0F 
1924, ` - 
September 15, 1924. 
i Presént:—Mr. Justice Venkatasubba Rao 
E and MrJ ustice Jackson. 
-: KUPPACAL RAGAVIYA—PLAINTIFF 
: —APPHLLANT 
ae i versus 
MACHAVOLU LAKSHMIAH—Psririoner 
—- RESPONDENT. 

Guardiansand Wards Act (VIII of 1890), ss. 19, 25 
~—Father whether can be appointed .guardian—AManor 
not in actual custody of father—Removal from cus- 
tody, what amounts to, f ha 

A ward: who was'never in the actual custody or 
charge‘of his ‘father may be deemed: to be:removed 
from his:cuetody, within’ the meaning of s. 25 of the 
Guardians and.Wards Act when the person in actual 

oasession of the ward, repudiates, to the father's 
Enowledge, “the tight: of the father to the actual 
custody ‘of the minor. [p. 642, col. 2.] 

Per Venkatasubba Rao, J.—BSaction 19 of the Guard- 
i and Wards Act recognizes the preferential right 
of the father and provides for the saleguarding of 
auch. right. ‘It is not intended to impose a dis- 
ability: upon the father but on - the contrary the 
plain “intention.of the section: 19 that no one other 
than. ‘the father-shall. be appointed the guardian of a 
minor, child. unless, the, father. is, unnt to be its 
guardian. - The section only” means‘that if a' third 

arty’ applies, he shall’ not be appointed or ‘declared 
$. guardian of the.person of a. minor whose father 
is living and: ig nob unfit, If the father himself is 
she applicant the section-has no application. .[p. 640, 
gol? 2; pe64k, col, 13)” ; s 


` Küp AORT RAGAVIYA 0: MACHAWOLU LAksHMIAE, 


BOE G. 1925) 

Por Jackson J —Under s. 19 of the Guardians 
and Wards Act the Court'is not authorized to declare 
anybody, not even the father, as guardian of the person 
of a minor whose fatner is liging and in the opinion 
of the Court is not unlit. [p. 642, col. 2 | 
~ Oase-law referred to. : 3 
` Appeal against an order of the District 
Court, Nellore, dated the Ist February 1924 
in O. P. No. 35 of 1922. - l 

Mr. T. V. Venkatarama Iyer, for the Ape 
pellant. 

Messrs. A. Krishnaswami Tyer and LA 
Govindarajachari, for the Respondent. 


j JUDGMENT. f 

Venkatasubba Rao, ¢.—This appeal 

raises questions regarding the interpreta- 
tion of ss. 19 and 29 of the Guardians and 
Wards Act VIIL of 1890. : 
“An application was made under the 
Guardians and Wards Act to obtain a de- 
claration that the father of the infant in 
questions was its legal guardian, The ap- 
‘plicant’s wife died in the house of her 
parents leaving a female child 15 days 
old. Within six months of her death the - 
father of the infant requested his father- 
in-law to hand over to him his child but 
his request was refused, and thereupon the 
father applied to the Court that he might 
be declared the guardian of his minor 
child. ‘lhe learned District Judge made 
an order in his favour and also directed 
the custody of the minor to be given to the 
father. 

The first contention of the appellant is 
that the Court had no jurisdiction to make 
the orderin question unders. 19 of the 
Guardians anc Wards Act. The material 
part of the section runs thus:— ` 

“Nothingin this Chapter shall authorize 
the Court to appoint or declare a guardian 
of the person of a minor whose father is 
living andis not, in the opinion of the 
Court unfit to be guardian of the person of 
the minor.” 

Jt is argued, that: inasmuch as the 
minor's father is living and is not found 
to be untit to be guardian, the Court, can- 
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opinion of the Court unfit to he hey 
guardian, The section recognizes the pre 


[86 I. 0. 1925] . 
| ferential right of the husband or the. father 


“as the case may be. and -provides for the 
5 safeguarding of “such right. 


of them but on thecontrary, the plain in- 
tention of the ‘section is, thatin the case 
of amarried female’ no one other than a 
husband shall be appointed her guardian 


unless he is unfit to be such and in the case. 
of aminor-child none but the father, èx- 


` cepting when it is proved that. he is 
not fit tobe its guardian. We are. asked 
to say (confining ourselves tothe case of 


. the father): that.he can never be appointed ` 


or declared a guardian. This seems to mè 
to defeat the very object of the section. 
When the father of the infant is found by 


. the Court not to be unfit, it is said he is the 


very person that is not to be appointéd 
or declared. Thesection is, in my opinion, 
badly drafted, but the construction of 
the appellant, if accepted, leads to 
absurdity, and that construction must, 
if possible, be rejected. In my opinion, 
the section means that if a third party 
applies he shall not be. appointed or- de- 
clared a guardian of the person of a minor 
whose father is- living and is not unfit. 
If the father is the applicant, the section 
has ‘no application. This is the view taken 
by a Bench of this Court of which I was 
a member in Satayanarayana v. Narasim- 
ma (1) and I still think that that view is 
correct. 
Section 7 runs thus :— 


“i, Wherethe Court i is satisfied that it is. 


for the welfare ofa minor that an order 
should be made—(a) appointing a guardian 
of his person or property, or both, or, (b) 
declaring a person to be such a guardian, 
R Court may , make an order accord- 
ing EAJ 

The form of the application i is prescribed 
“by s. 10. Under these two sections the ques- 
tion that the Court is to put to itself is: Is 
it for the welfare of the minor that its father 
‘ should be declared to be the guardian of 
its person. Ifit is, the Court may make an 
order. Unders. 17 in making an appoint- 
ment or declaration, the Court must first 
‘and foremost have regard to the welfare of 
the minor. Buts.19 says by way. of a rider 
thatit shall be presumed until the- contrary 


is shown, that the welfare of the minor re-. 


quires that the- father shall be the 


guardian of the person. 
~ (1) 73 Ind. Cas, 948; 18 L, W, 173; ey MWN. 
668; (1924) A.L R. (ML) 45, 


$i 


kedepan RAGAVITA v. | waditayort LAKSHMIAH, 


It is not in-.. 
‘tended toimpose a disability: upon either 
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The appellant's learned Vakil strongly 
relies upon a passagé in the judgment of 
their Lordships of the Judicial Committee 
in Annie Beasant v. Narayaniah (2). The 
sentence relied upon is this: “And further 
no order dedlaring d gtardian could by 


‘reason of the 19th section of the Guardians 


and Wards Act, 1890, be made during the 
respondent's life unless in the opinion of 
the Court. he was unfit to be their guard- 
ian, which was clearly not the case.’ 

. The judgment of Privy Council was based 
on pee grounds :— . 

-The District Court of Chingleput 
w ie the suit was instituted had no juris- 
diction. The High Court in dealing with 
suits transferred ‘to it, possessing only 
such powers as the District Court, possess- 
ed, had, therefore, also no jurisdiction. 

2. A suitinter partis is not the form of 
procedure prescribed by the Act. The suit 
was, therefore, incompetent. 

3. The relief asked for was a mandatory 
order directing the defendant to take pos- 
session of the persons of the infants in 
England, bring them to India and hand them 

over to their father. Any attempt on the part 
of the defendant to comply with this order, 
if resisted by the infants, would have been 
contrary to the Law of England and no 
Court ought to make an order which might 
lead to this consequence. 

It is on these grounds that the decision 
of the High Court in the Beasant case (2) was 
set aside. The Judge on the Original Side 
not only have judgment for the plaintiff, 
“but for the purpose of making the judg- 
ment effective, appointed the plaintiff guard- 
jan of his sons. When the Privy Council 
set aside the judgment, everything that 
followed on the judgment was necessarily 
vacated. Their Lordships were not dealing 
with'the propriety of the order appointing 
the plaintiff as the guardian. The observa- 
tion, therefore, relied on is obiter, and in 
the absence of any indication in the judg- 
ment that their Lordships gave a con- 
sidered opinion on the question, I am not 
prepared to hold that they intended to de- 
cide finally the meaning of s. 19. It ig 
significant that in the head-note to the re- 
port of the case, itis not stated that this 


. was one of tag ae decided. 


(2) 24 Ind. Cas. 290; 41-1. A, 314; 27 M. L. J, 30; 18: 


0O. W. N. 1039; LL. W. "520; (1914) M. W. N. 585; 16 M` 


I.T. 165; 20 O, L, J. 253; 16 Bom. L. R. 625; 19 AL 
J. 1155: 88 M807 at p. 822 (PO). 


`a 
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On my construction.of s. 19, the District 
Judge's decision is correct. 
The respondent has endeavoured to sup- 
port the judgment aleo by reference to s. 25 
of the Act. 
It runs thus :-— 
“25, (D Ifa ward leaves or is removed 
from the custody ofa guardian of his per- 
son, the Court, if it is of opinion that it will 
be for the welfare of the ward to ruturn to 
the custody of his guardian, may make an 
order for his return, and for the purpose 
of enforcing the order may cause the 
ward to be arrested and to be delivered into 
the custody of the guardian.” 
In this case the ward did not leave nor 
was it removed from the custody of its 
father and, therefore, it is contended by the 
appellant that this section does not apply. 
In Utma Kuar v. Bhagwanta Kuar (8) 
and Mohideen Ibrahim Nachi v. Mahomed 
Ibrahim Sahib (4), the section was held 
to apply in similar cases on the foot- 
ing that-although the lawful guardian did 
not have previously actual physical custody 
it should be deemed that the minor at the 
{ime ofleaving orremoval was constructively 
in that guardian's custody and, therefore, he 
could enforce his rights under that section. 
Certain difficulties arise from obvious 
defects in the Act and one kind of difti- 
culty was overcome in Utma Kuar v. 
Bhagwanta Kuar (3) and another_ kind of 
difficulty in Mohideen Ibrahim Nachi v. 
Mahomed Ibrahim Sahib (4) by the Courts 
placing this construction upon s. 25. i 
I respectfully follow these decisions and 
hold that, as Lam satisfied that it is for 
the benefit of the ward that he should be 
handed over to its father, s. 25 is applica- 
ble. I w6uld, however, add that in the case 
of a father who, unless unfit is the proper 
guardian under the Act aresort tos. 25 may 
he attended in some cases with inconveni- 
_ ence ashehas to prove affirmatively that 
it is for the welfare of the ward to be given 
into his custody; whereas if it is held 
that my. interpretation” of s. 19 is, correct, 
he is placed on a more secure footing. 

“On the- merit also, [ am against the 
appellant. Nothing has been alleged or 
proved against the father, the only allega- 
tion béing that his wife’s relations are in 
a more prcsperous state than limself. 
For these reasons, I would dismiss the 
appeal witb costs. eee < 

. (3) 29 Ind. Cas, 416; 37 A. 515; 13.4. L, J. 742. 
yo 33 Ind, Qas, 894; 89 M, 608 at p. 012; 39 M, Lid, 
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‘Jackson, J.—I have bad the advantage 
cf reading my- leained brother's judg- 
ment and agree that the, respondent can 
support the lower Court's judgment by 
reference to s. 25, Act VIII of 1880. As 
stated by Sadasiva Iyer, J., in Mohideen 
Ibrahim Nachi vw. Mahomed Ibrahim 
Sahib (4), a ward who was hever in the 
actual custody or charge of his father 
may be deemed to be removed from his 
custody when the person in actual posses- 
sion repudiates to the father’s knowledge, 
the right of the father to the actual 
custody of the minor. . 4 

Whether the dictum in Annie Beasant v. 
Narayaniah(2) is obiter or otherwise, I think 
it-expresses the plain meaning of the Statute 
and under s. 19, the Court is not authorized to 
declare anybody not even the’ father as 
guardian of the person of a minor whose 
father is living andin the opinion of the 
Court is not unfit (subject to the provisions 
with respectto European subjects). Whe- 
ther this was the intention of the Legisia- 
ture or whether a contrary intention has 
been defeated by defective drafting, I am 
not prepared to say. 

Y. N. V. 


Z. K. Appeal dismissed. 
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Will, proof of—Testimony of witnesses—Principle 
applicable. 
The principle that where a Will is propounded 
aud the attesting witnesses and the writer of the 
document support it and their testimony is not 


. seriously - impaired in cross-examination, it behoves 


the Court of Probate to listen with the greatest cau- 
tion to a coveator whose case rests for the most part 
on grounds of suspicion, should not be applied in 
India without considerable discrimination. [p. 644, 
cols. 1 & 2.]_ ee NE 

Appeal against a decision of the Officiat- 
ing District Judge, Saran, dated the 26th 
August 1922. 

Mr. Hareshwar Prasad, for the Appel- 
lant es ' 


[ë LO, 1995) 
` Mr. Shivanandan Rai, for the Respond- 
ent. i 
J UD GMEN T. 


Foster, J.—This is an appeal from the 
dismissal by the District Jaidge of Saran 


of an application for Probate. of what is 
propounded as the last ` Will and testament - 
The property in’ 
dispute consists óf about 44 bighas of culti- 


of one Raghunath Koeri. 


vated land with trees standing thereon 
valued by the Collector at Rs. 1 “400. The 
applicant stated in his pétition that the 
testator was his cousin agnate: and he had 
. no other near relation and:that the testator 
executed..a Will on the 9th August 1921 


. ‘leaving all his property to the applicant, : 


and died: 12 days later. The Will is in the 
simple form which’ is in vogue -in the 


mufassil and need not be quoted in detail.: 


The caveator Juthan Koeri claims to be the 
brother of the alleged testator’s father and 


so son of the testator’s paternal grandfather- 


Manrup: Koeri. He alleges that Manrup 
Koeri's wife's brother Phakira Koeri, his 
-maternal uncle, adopted him and left him 
all his property, consisting - of some culti- 
vation in village Patti.” Manrup Koeri’s 
house, which the caveator describes as his 


ancestral house, is in village Nautan, ten- 


miles from Patti. 

In this house undoubtedly Raghunath 
Koeri lived, and it is common ground that 
he had at the time of his death and for 
sometime before neither father nor mother 
nor brothers, 
Koirin who is married. The applicant, as I 
have said, asserts that he is a near relative 
of Raghunath Koeri deceased, and denies 

that Jt uthan, the caveator, had any relation- 
ship with Raghunath, On the other hand, 
Juthan asserts that he was ‘his paternal 


' uncle, and that the fact he lives elsewhere, ' 


namely, in Patti, is due to his having pos- 
session of Phakira Koeri’s lands. He 
tends that the document propounded isa 


forgery, the result of a conspiracy between . 
He adds that Raghunath’, 


certain persons, 
on the date of the- Will, namely, ‘the 9th 


August 1921, : was.a minor and so incapable: 


of making a Will. 

It may be mentioned here that Raghu- 
nath Koeri had been a certificated ward 
under the Guardians and Wafds Act. His 
first guardian was one Bhimal Mahto who 

. for some reason’ or other was removed and 
was succeeded by Anurag Mahto, admitted- 
ly the uncle of the preaent applicant.. There 
are also certain recent occurrences which: 


JALHSAR MATO v. 5 OTHAN MARTO 


„applied to the Court to be 


but he had one sister Dipia’ 


con: | 
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lave to be kepbin niind, Anurag Mahto 
ceased to be guardian for some reason or 
other, and‘on the 15th October 1920 Ragnu- 


ath executed a zerpesiwy, deed in favour of 
-Biran Rai, who is a Rajput. 


Of these Raj- 
puts the applicant deposes: “They are 
looking after the plaintiff's case. They had 
taken farzi'de uments from Raghunath, [ 
do not admit the kobalas and zerpeshyi 
executed by him” He includes amongst 
these Rajputs one Dasai Rai who cama to 
Court as a witness on behalf of the caveator, 
anil he asserts that Dasai Rai has set up 
Juthan in-this cass. Now, about a month 
after this T dezd. namely, on the 
20th November 1920, Jalesar, the applicant, 
appointed 
guardian ofRaghunath. On thel0th Fek- 
ruary 1921 Raghunath filed an objection in 
Court, purporting to be ‘under his own 
signature, through a Pleader whose vakalat- 
nama purports to bear Raghunath's own 
signature. In this objection he took the 
ground that he had already attained major- 
ity and that Jalesar was a rephew of 
Anurag, Raghunath’s previous guardian who 
was removed for neglect of duty or dis- 
honesty, and whose object now was to use 
his nephew as his instrument in misappro- 
priating the property. On the 2nd July 
1921 this application of Jalesar Mahto was 
dismissed in default of his appearance. 
The 9th August 1921 is the date of the 
Will and the 21st August 1921 is the date 
of Raghunath’s death. Onthe18th October 
1921, we are informed Raghunath’s sister 
Dipia of whom I have spoken executed a 
deed waiving all claims to the property of 


‘Raghunath and acknowledging Jalesar to 


be his legatee under the Will. On the 7th 
November 1921 the present application was 


-made and the caveat was entered on the 


23rd February 1922. The judgment dismiss- 
ing the application for Probate was passe 
on the 26th August 1922. 

The main points of Jahans case are 
that the Will is a forgery, that Raghunath 
wasa minor at the date of Will, ‘that he 
was unconscious for 15 days before’ his 
death, and that he was literate and so could 
have signed the Will himsélf instead of 
by the pen of Moti Ahir, and that the 
applicant Jalesar isin conspiracy with his 
uncle Anurag and others, So the issues 
are (1) as to the alleged testator’s testament- 
ary capacity, and (2) i as to the authenticity of 
the Will. 

The question “whether Raghunath was a 
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minor on the Ith August 1921 can be answer- 
ed at once. The evidence is all in favour. 
of the applicant Jalesar, now the appellant. 

The caveator might lave produced copies 
of the proceedings under the Guardians’ 
and Wards Act in the District Judge's 
Court, where very probably the Court re- 

corded the age of the minor Raghunath. 
In such circumstances it cannot be supposed ` 
fora moment that Raghunath was not sut 
juris on the 9th August 1921. No doubt, 

in this matter as in almost all important 
matters in this case, the evidence comes 
from Moti Ahir, the daffadar of Nautan. 

This Moti Ahir produced a chaukidar'’s 
memorandum of births and deaths which 
he says he wrote in the course of his duties, 
and in that we see that Raghunath Koeri 
was’ born in December 1899. So he would, 
attain majority an some date in Dec(mber 
1920. I agree with the Jearned District 
Judge in holding that Raghunath was not 
a minor on the date of the execution of the 
Will. % 

The other question, as to the authen- 
ticity of the Will, is much more difficult to 
determine. The attitude taken hy the learn- 
ed District Judge can be stated briefly. 
He admits that there is the evidence of Moti 
Ahir-to show that on the 15th October 1920 
(the date of the zerpeshgi to which I 
have referred), Raghunath Koeri put his 
thumb’ impression on the Registrars thumb 
impression register, a document which 
has been produced from proper custcdy, 
and he’ finds that that thumb impres- 
sion has been proved to be identical with 
the thumb impression upon the Will. He 
also mentions that the scribe, two of the. 
attesting witnesses and Moti Ahir who sign- 
ed Raghunath’s name have deposed in sup- 
port of the claim for Probate. But he finds 
this evidence untrustworthy in the face of 
the caveator's case, and holds that tle Will 
is not proved :to be a genuine document. 
Against this position the present appeal has 
been mainly directed. 

1 recognize the principle that where there 
ig a Will propounded, andthe attesting 
witnesses and. the writer of the document 
support it, aad where their testimony is 


not seriously impaired in cross-examination, 


it behoves the Court of Probate to listen 
with the greatest caution to acaveator whose 
ease rests for the most part on grounds of 
suspicion. On the other hand, speaking 
for myself, I should never be - inclined “to 
apply the principle in India without con- 
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siderable discrimination. Ifthe document 
could have been registered, as was the fact 


here, why was there no pxpposal to register 
it, especially when it was a document which 


. would effect a defection of the’ course of ir- 


heritance and most certainly be challenged? 
lf it was to have such-important conse-. 
quences, why, asthe learned Judgepoints out, 
were the witnesses chosen from a limited.. 
circle of friends and kinsmen ? If as seems 
to be proved by the objection and vakalat- 
nama ofthe 10th February 1921 (of which I 
havespoken above) Raghunath could write 
his own name, and if he was not bedridden or 
seriously ill, why did he use thé pen of Moti 
Ahir and only affix his thumb impression? - 
If more than one of Ragunath’'s authentic 
thumb impressions are, as the appellant 
alleges, in existence, why was that one of 
the alleged impressions selected for produc- 
tion in Court which had in its support only 
Moti Amir, when we know ‘that there is the 
zerpeshgi deed in the custody of strangers 
actually interested in the authenticity of 
their document ? : 

As to Moti Ahir’s evidence, I wish to 
make a few comments. His deposition is 
the bulwark of the complainant's evidence, 
He comes to the Court to prove four im- 
portant documents. There isthe chaukidar’s 
memorandum of births and deaths of which 
I have spoken. ‘There is his signature on 
the thumb impressionregister obtained from 
the record room ; he is the only witness who 
can depose to any personal:knowledge in 
this matter. Hesays that in his presence 
Raghunath affixed this thumb impression in 
this register in the Registration Office at 
the time when the zerpeshgideed of 15 Octo- 
ber 1920 was being registered and he hime . 
self signed below the thumb impression and 
also identified Raghunath to the Regis- 
trar. Then, looking at the Will, we tind 
that it purports to he signed by Raghunath 
Mahto by the pen of Moti Ahir. Lastly the 


, deed of relinquishment, as it is called, 


of Raghunath’s sister Dipia is covered with 
signatures of Moti Ahir. Dipia herself and 
the two witnesses of the document, who have 
not becn called, signed by the pen of Moti 
Ahir at the time of the execution of the deed, 
and Dipia again at the Registration Office 
signed by the pen of Moti Ahir who also 
formally identified herand signed his name 
as identifier, Itis noticeable that the scribe . 
of this document is.the same; as the scribe 
of the ‘Will and’ whereas the scribe’s 
deposition is full of information as to the, 
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.mode of execution of the Will, when he 
was asked about the deed of relinquishment 
-he states, “I do not remember any ludavi 


deed executed by Dipiain favour of Ganeshi . 


Mahto and written by him. It is dated 
18th October 1921. I do not remember how 


the signature of the executant was made. - I 
do not remember at what time I scribed: 


the said ludavi.deed," So Moti Ahiris a 
very important - witness. He admits that 
Raghunath though he had. dysentery, could 
move. about on theday when he executed 
the Will, 
ten at the applicant's door. Hewas passing 
by that way .when he was called and set 
down. It is an unusual occurrence to find 
one person taking so large a part 
in all the important documents, in the chau- 
kidari memorandum 25 years ago, in the 
thumb impression register nearly 21 years 
late, at the Registration Office, in the Will 
executed at Nautan and in the deed of re- 
linquishment both at the place of execu- 
. tion and at the Registry Office three miles 
away. f 

Moreover there is a very forcible argument 
which seems to have prevailed with the 
learned District Judge. The facts proved 
suggest a strong doubt whether the whole 
story of the appellant is true. We are told 
that in October 1920 Raghunath, probably 
then a minor, executed a zerpeshgi deed in 
favour of one Biran Rai(the deed that has 
not-been produced to prove the thumb im- 
pression of Raghunath and to prove that he 
was illiterate ;.I have discussed this already. 
The applicant Jalesar stigmatised this docu- 
ment as farzi, nominal. 
month after the registration of this zerpeshgi 
deed Jalesar ‘applied to the District Judge 
to be appointed guardian of Raghunath, and 
that Raghunath himself went into Court 
and entered objection under his own signa- 
ture, protesting that he was sui juris and 
that Jalesar Mahto was set up by Jalesar’s 
uncle Anurag Mahto, the discharged guard- 
jan. We know that this objection was suc- 
cessful in the ex parte decision of July 


1921, though of course the success was pro-. 
Jalesar - 


bably due to Jalesar’s abstention. 
tells us that Raghunath had dysentery and 
was nursed by him. After he had nursed 
him for a month at his (Jalesar’s) house 
Raghunath announced that as Jalesar had 
attended him in his illness he would execute 
a Will in his favour. He executed the Will 
within four or five days. The general 
evidence shows that when this young man 
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He states that the Will was writ- - 


We know that a. 
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of 21 -years executed a Will he was able to 
‘move about the house, a fact which indica- 
tes that he was not probably appehensive 
-of „an early death. , In connection with 
-Raghunath's last illness, Juthan's account 
“is that he came over to Nautan and attended 
‘Raghunath at the ancestral house. But 


“unfortunately neither side has produced 


any baid or village doctor. Now we know 
that in February 1921 Raghunath regard- 
ed. Jalesar and his uncle Anurag as persons 
having-designs upon his property and we 
are asked to believe that six months later 
he had so changed his mind that when 
suffering from what after allis not an un- 
common ailment hs executed his last Will 
and testament bequeathing all his property 
to Jalesar. It is surprising, therefore, that 
in the whole record we find no specific ac- 
count of a reconciliation between these two 
men; the matter remains a mystery. It 
appears to me that Juthan Koeri, the cave- 
ator, ‘has produced acceptable evidence to 
prove that he -is in fact Raghunath's 
father’s brother. Jalesar has not only 
mentioned any reconciliation between 
himself and Raghunath, but he has not 
stated, what is an important thing in India, 
who applied the fire at the cremation of 
Raghunath. He denies that Juthan came 
to Nautan, On his part Juthan has depos- 
ed that- it was he who applied the fire, 
Whether Juthan is entitled to the property 
of Raghunath as the nearest male agnate, 
or whether his claiin would be affected by 
his relation with Phakira, is not the present 
question. But this evidence as to the cre- 
mation is quite uncontradicted, and, in my 
opinion, highly significant. Then we see 
within two months after the death of Raghu- 
nath Jalesar obtained from Raghunath's 
sister Dipia the deed of relinquishment and 
three weeks later applied in ths District 
Judge's Court for Probate. 

The suggestion on the part of the cave- 
ator is that the proved facts fit in much more 
easily with his account of fraudulent attempt 
to seize ‘the property of an unfortunate 
youth than with a bequest* made out of 
gratitude and affection to a. person who has 
not shown in detail how he is related 
to Raghunath, . anıl who erstwhile was 
Raghunath's adversary in the Court. 

The evidence-in-chief and cross-examina- 
tion is unsatisfactory in that it has never 
gone below the surface. In the result 
numerous questions that suggest themselves 
must remain unanswered. This increages 
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our heen But the District Judge 
-iwho,decided the case 'is an Indian gentle- 
man of considerable experience. He finds 
thatit is extremely doubtful whether Raghu- 
nath would have ever'exécuted such a Will; 
‘and.he considers the circumstances extreme- 
ly. suspicious. | fle sums up his position as 


‘follows :— “The non-registration of the Will- 


and its not being signed by Raghunath 


though literate and the fact that “Raghu-` 


nath strenuously ‘objected to Jalesar being 
‘guardian as he thought Jalesar would mis- 
‘appropriate his property and the fact that 
the objector is a close relation to the deceas- 
ed.and there is no ground for giving the 
property to Jalesar in preference t to him all 
go to show that the Will propounded is an 
extremely suspicious document and it is 
not likely that Raghunath did execute it.” 

It seems that the learned District J udge 
does not believe the attesting witnesses and 
the scribe called on the applicant's side. 
If they had impressed him by their de- 
meanour he would not perhaps have put 
them aside without examining their evi- 
dence. This isa matter which must assured- 
ly be taken into account, when, as in the 
present case, both parties have succeeded 
in the course of their arguments in this 
Court in casting doubts upon the case pro- 
pounded by the opposite party. In my 


opinion the appellant Jalesar Koeri has, 


not shown sufficient ground for our inter- 
ference with the District Judge's decision. 

I would dismiss the appeal. The hear- 
ing fee to be Era as in ordinary first 


appeals. C.J Tabib. 
er . eo. 
Z. K. i “Appeal dismissed. 


ed 
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In admitting additional evidence tendered before it, 
‘an Appellate Court is bound togrecord’ its redsons for 
the admission of such evidence, and must give an 
opportunity to the- opposite party to adduce any 
further evidence in rebuttal of the additional evidenca ‘ 
‘admitted in appeal. . 


-` Appeal ` against a decree of the. Sub- 
ordinate Judge, Second Court, Sylhet, dated 
the 2lst February 1922, reversing that of 
the Munsif, Kishoreganj, dated the 9th 
April 1921. | 


.Babu Hamenda Kumar Das, for the Ap- 
‘pellant. 

Babu Benoyendra Nath Palit, for the Re- 
spondents. 


JUDGMENT. 

Chakpravarti, J.—This is an appeal 
by the plaintiff and arises out'of a suit 
brought by the -plaintiff for recovery of 
certain properties on the basis of a con- 
veyance, which the plaintiff obtained from 
two persons, Bishnu and Chandra in the 
year of 1310 of certain land covered by 
paita No. 20 and the land in suit is 
claimed to be a part of the palai land. The 
plaintiff's case further was that the defend- 
ants were holding the land. in suit as 
his tenants and that the plaintiff's title 
was denied in the rent-suit brought by 
the plaintiff and: that suit having failed 
the plaintiff brought this suit for eject- 
ment against the defendants.. The defence 
of the defendants appears to be that the 
plaintiff was not their landlord and that: 
they themselves were owners of taluk No, 
was sold to the plaintiff by 
Chandra alone. The defendant's contention 
was that Chandra was only part owner, be- 
ing one of the brothers of the defendants 
and that, therefore, he had only a share 
in the patai land and not the entire share 
which was sold by him to the plaintiff. It 
appears that the Court of first instance 
gave a decree to the plaintiff on contest 
against defendant No. 1 and ex parte against 
defendaut No. 2. Against that decree de- 
fendant No. 1 alone appealed and on that 
appeil the learned Subordinate Judge has 


‘dismissed the suit on the ground that 


the plaintiff's suit was barred by limitation. 
It appears that the lower Appellate Court 
has not entercd into the question as to: 
whether or not Chandra was owner of the 
entire share sold by him to ‘the plaint- 
iffs or all that. he sold was his own inter- 
est in a share in the property in which the” 
defendant -was @ co-sharer, The main 
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ground upon which the lower Appellate 
Court dismissed’ the suit, namely, of limi- 
tation, was based upon a consideration of 
two documents ‘which were marked as A 
and B by the learned Subordinate Judge 
. which were for the first time brought be- 
fore the Appellate Court. From the order- 
sheet of the learned Subordinate Judge it 
appears that on the 21st November 1921 he 
recorded an order which runs thus:—"The 
documents filed by the plaintiff be kept 
with the record,” No attempt was then 
made on behalf of the defendants-appellants 


there to ask the Court to accept these’ 


documents in evidence and mark them as 
exhibits in the case. 
tually marked and when marked does not 
appear from the order-sheet, In admitting 
additional evidence the lower Appellate 
Court was bound to record its’ reasons 
for the admission of additional evidence 
tendered before it. If the learned Subor- 
dinate Judge had heard the parties upon 
that matter when the documents were ténder- 
ed it might be quite possible that the 


plaintiff might have also if additional evi- 


dence was going -to be admitted, given 
fresh evidence to rebut the evidence fur- 
nished by the additional evidence so 
tendered. From the record we do not 
know what really passed. The learned 
Subordinate Judge refers to these documents 
in the judgment. We think that the 
lower Appellate Court should have given 
an opportunity to the plaintiff to adduce fur- 
ther evidence if the Court was inclined 


to admit fresh evidence on behalf of the. 


defendants atthe appellate stage. In this 
case it was also necessary for the ends of 
justice that the plaintiff should be given 
an opportunity to adduce fresh evidence 
because it appears that the plaintiff had 
produced two kabuliyats before the Munsif 
but they do not bear any mark as exhibits. 
Both the kabuliyats if admitted 
dence would be of considerable weight on 
the question as to: whether the defendants 
were the tenants ‘of the plaintiff or not. 
The learned Subérdinate Judge seems to 
be under a misapprehension that those 
kabuliyats were not on the record. It might 
be that the learned Subordinate Judge was 
thinking that the kabuliyats were not ex- 
hibited in the case. But, however, that may 
be it appéars to us that as opportunity 
was given to the defendants to adduce 
fresh evidence in’ the appeal, the plaintiff 


also should have- been given an opportunity - 
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‘to adduce -fresh evidence including the 


and marked as exhibits in the case. 


That they were ac- 


in evi~ 
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kabuliyats in support of his case. 

We, therefore, think that the case should 
go back to the learned Subordinate Judge 
for giving the plaintiff an opportunity to 
adduce all further evidence he intends to 


‘adduce in the case after the evidence adduc- 


ed by the defendants has been ane 
8 


think, that the learned Subordinate Judge 
before finally determining the case ought 


‘to go into the question whether the plaint- 


iff was a co-sharer of the defendants or 
not, or his purchase was limited to a share 


only, . 
- Costs will abide the result. 
Greaves, J.—I agree. 
Z. K. Appeal allowed : 
Case remanded, 


MADRAS HIGH COURT. 
SEGOND CIVIL AppEaL No. 686 or 1820. 
November 8, 1922. 
Present:—Mr. Justice Oldfield and 


Mr. Justice Ramesam. 


Sri Mahant PRAYAG DOSSJEE 
VARU—Dzrenpant No. 2—APPELLANT 
"versus 
SARANGAPANI CHETTY AND orners— 
PLAINTIFES RESPONDENTS. 
Madras Estates Land Act (I of 1908), ss. 140, 147— 
Transfer of holding —Arrears of rent, proceeding to 
recover—Transferee, whether entitled to be impleaded- ~ 


Notice to landlord. ; 
The effect of s. 147 of the Madras Estates Land Act is 


that where there has been a transfer of.a holding, whe- 
ther before the commencement of the Act, or after it, the 
transferee will be entitled to be impleaded in proceed- 
ings for recovery of arrears of rent if he gives tho 
notice prescribed by s. 146; but that until he does sy 
the existing pattadar will still be the person with 
whom the landlord has to deal. 

Second appeal against the decree of the 
Court of the Additicnal Subordinate Judge, 
Chittoor, in A.S. No. 40 of 1919, (A. S. No. 
12 of 1918, District Court, North Arcot), 
preferred against that of the Court of | 
the District Munsif, Sholinghur, in O. S, 
No. 480 of 1916. 

Messrs. V. Ramadoss and T. Kumaraswa- 
miah, for the Appellant. f 

Measra. N. Chandrasekhara Iyer and P. 5, 
Narayana Iyer, for the Raspondents. . 


JUDGMENTY.—The plaintiffs in this 
caso in 1907 broughtthe suit holding from 
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one Gurunatha Reddi. Since then it is in 
evidence, that Gurunatha Reddi continued 
to pay rent; receiving it from the plaint- 
iffs. But Gurunatha Reddi. continued to 
be the pattadar. For the rent of Faslies 
1322 and 1323 the second defendant the 
landlord, here the appellant, brought the 
holding to sale as the rent had not been 
paid; and the. first defendant was the auc- 
tion-purchaser. The lower Appellate Court 
has held that the sale was invalid because 
notice of it was given to Gurunatha Reddi 
and not to the plaintiffs. 
The decision must, in ‘our opinion, turn 
on the construction of ss. 146 and 147 of 
the Madras Estates Land Act and on whe- 
ther those sections can apply, where the 
transfer of a holding has occurred, as the 
transfer was, as in this case, before the Act. 
There may be some doubt as to the law be- 
fore 1908; and there is authority in Ekam- 
bara Ayyar v. Meenatchi Ammal- (1) and 
Peram Narasigadu v. Machireddi (2) that 
the landlord was bound to serve notice on 
the real owner of the holding or the exist- 
ing pattadar or his transferee, before he 
- could bring it to sale, and failed to serve 
the right person at his own risk. Section 
147 was, it must be presumed, intended 
to terminate any doubt there was on that 
point and to lay down that the landlord 
is entitled to continue to deal with the 
existing pattadar; until notice of transfer 
is given him. It seems to us, that, as the 
second defendant contends, s 147is applic- 
able to transfers made before the commence- 
ment of the Act, and does not determine 
any substantive right. That moreover, is 
not excluded, in our opinion, by the actual 
language of s. 146. We read the section 
as laying down simply that, when there 
has been a transfer, whether before the 
commencement of the Act or after it, the 
‘transferee will be entitled to be impleaded 
in proceedings, if he gives the notice which 
s. 146 prescribes; but that, until he does so, 
the existing pattadar will still be the per- 
son with whom the landlord has to deal. 
The second appeal is allowed, and the suit 
is dismissed with costs, throughout. 
Z. K. Appeal allowed. 
(1) 27 M. 401. 
P 8 Ind. Cas. 387; (1910) M. W. N. 563; 8 M. L. T. 
964, 20 M. L. J. 732, 
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PATNA HIGH COURT. 
First OIvIL APPEAL Ne. 198 or 1923, 
January 5, 1925. 

: Present:—Sir Dawson Miller, Kr., Chief.. 
Justice, and Mr. Justice Foster. 
LACHMI NARAIN SINGH AND 
OTHERS —PLAINTIFFS—ÅPPELLANTS 

versus 

REBATI DEBYA AND OTHERS—DEFENDANTS 

— RESPONDENTS. 

Civil Procedure Code Act (V of 1908), s. 47—Exe- 
cution of decree—Sale—Suit to recover possession of 
property not included in sale, whether maintainable— 
Limitation. ` 

Where in execution of a decree a property isin fact 
attached and sold, the only remedy of the judgment- 
debtor as a party to the suit for recovery of the pro- 
perty on the allegation that it could not be sold, is 
under s. 47 of the C. P. O. and not bya separate suit. 
[p. 850, col. 1.] 3 

Where, however, it in fact turns out that a certain, 
property was not included either in the sale procla- 
mation or in the sale certificate and was not, in fact, 
purchased at the auction sale but was wrongly taken 
possession of by the auction-purchaser under colour 
of a title which he did not possess, no question arises. 
within s. 47 of the O. P. C., and the period for a suit 
by the judgment-debtor to recover possession of pro- 
perly taken under such circumstances is twelve 
years from the date of his dispossession. [ibid.] 


Appeal against a decision of the Subor- 
dinate Judge, Deoghar, dated the 29th Sep- 
tember 1923, l 

Messrs. S. M. Mullick and 6. 5. Bose, for. 
the Appellants. | 

Messrs N. C. Sinha and S. N. Bose, for. 
the Respondents. 


| JUDGMENT. 

Miller, C. J.—The history of this liti- 
galion commences as long ago as the year 
1899 -when Hari Kissun Bhagat, the father 
ofthe defendant No, 2, obtained a decree 
against Srimati Gayabati Kumari,. the 
grand-mother of the first two plaintiffs. All 
efforts to obtain execution of the decree 
appear to have been persistently oppos- 
ed by the original judgment-debtor and, 
although all the original parties are 
long since dead, the litigation has been 
carried on by their representatives with un- 
abated vigour. After many previous at- 
tempts to obtain satisfaction, but which 
left the decree unsatisfied, execution pro- 
ceedings were instituted at Monghyr in the 
year 1911 but in the subsequent year were 
transferred to Deoghar in the Santhal Par- 
ganas where certain property of the judg- 
ment-debtor,. then in the hands of her 
representatives, was attached and sold in 
execution. Various attempts were made by 


the present plaintiffs as the representatives ` 


$ 186 1; 0, 4925) g À 
.of the judgment-debtor to set aside the 
attachment, and safterwards the sale, but 


they all failed. In pursuance.of the sale 
the auction-purchaser got possession of the 


three houses which it-is -alleged by the ` 


plaintiffs were-not in fact sold and. were 
not included in the description of the pro- 
perty appearing in the sale proclamation 


or the sale certificate. The object of the Ô 


present suit is to’recover back from the 
representatives of the purchaser, who died 
during the pendency of this suit, one of the 
houses which the plaintiffs claim‘ belongs to 
them and not to thejudgment-debtor. The 
sale proclamation is not before us but the 
sale certificate, which is admittedly in 
similar terms, describes the property as 
follows :— 


“The judgment-debtor’s right, title and 
interest in 2 bighas of lakhiraj land with 
kutcha and pucca houses standing thereon 
in Chandni Bazar (known as old thana) in 
the town of Deoghar where no settlement 
has ‘beenmade. Itis bounded by roads on 
north, south, east and west.” 


It is the plaintiffs’ case that the proper- 
ty known as old thana, which has apparent- 
ly been converted into'a bazar or market 
on the site of an old Police Station is 
lakhiraj land, as in fact the description 
of the property in the sale certificate 
indicates, and that itis bounded on the 
north, east and south by Municipal 
roads. On the west also there is a road 
or pathway which itis claimed is the bound- 
ary referred to in the sale proclamation. 
Immediately west of this path are the three 
houses in question including that claimed 
as belonging to the plaintiffs. To ‘the 
west of these houses again is a Municipal 


road. This road hasapparently been taken. 


by the auction-purchaser as the western 
boundary ofthe property sold and he, has 
succeeded in ousting the plaintiffs from pos- 
session under colour of the auction-purchase. 
It -is further the plaintiffs’ case that the 
house in the suit is neithera part of the pro- 
perty known as old-thana nor does it stand 
on lakhiraj land. It is important to bear 
in mind that the plaintiffs allege that this 
house was not intended to be sold’ and was 
never sold nor wasitattached or proclaimed 
for sale nor purchased by the defendant first 
party. They claim a declaration to that effect 
and possession of the house, . 
_ Four pleas in bar were raised by the 
- written statement inthe. present suit and the 
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following issues amongêt others were framed 
for determination :— 

(1) Is the suit barred*by the general and 
special laws of imitation ? ` . 

- (2) Is the suit barred by`the principles of 

res judicata ? ; 
- (3) Is the suit barred by the provisions of 
s. 47 of the C. P. C? 

(4) Is the suit barred by O. XXI, r. 92 of 


the C. P.O? 


An application was made by the defend- 
ants to decide these preliminary issues be- 
fore going into the evidence. 'The Subordi- 
nate Judge at first decided to hear the 
parties on all the issues after evidence had 
been gone into, but on an application for 
review of this order he appears to have 
changed his mind, notwithstanding the 
fact thatthe plaintiffs filed a petition point- 
ing out that the determination of even these 
preliminary issues would require that some 
evidence should be gone into, and on the | 
19th July 1920 he passed an order that the 


. first four issues should be determined first 


without taking any evidence. It is unfor- 
tunate that in'spite of the protest of the plaint- 
iffs he should have thought fit to follow this 
course, for it was obvious from the moment 
that he applied himself to the determination 
of these issues that certain facts would have 
to be ascertained before the preliminary 
questions raised could be satisfactorily de- 
termined. He considered that the suit was 
one to set aside a portion of the sale in the 
guise of a possessory suit. The suit, how- 
ever, does not pray for the cancellation of 
the sale. Infact it was the plaintiffs’ con 

tention that the property now claimed had 
never been sold at all. The learned Judge 
appears to have felt this difliculty, for he 
states at the beginning of hisjudgment. It 
may be true that the decree-holder gave 
wrong boundaries of -the property known 
as purana ‘thana- but there is no denying 
the fact that the property with such wrong 
boundaries was proclaimed for sale and 
sold.” And later he says: “Thecertificate 
of sale may not .be conclusive as to the pro- 
perty purchased by the. auction-purchaser 
but the property advertised and offered for 
sale in the sale proclamation and bid for 
by the auction-purchaser was certainly the 
property ordered to be sold.” This appears 
to me to be begging the question. One of 
the real issues in dispute between the par- 
ties was whether the property claimei had 
been sold or not. There was no evidence 
before the learned: Judge to show whether 
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the property claimed formed part of what 
is known as old thana or not; nor was there 
anything to show whether it was lakhiraj j 
land. ‘These are questions of fact which, 
in my opinion, it was essential to de- 
termine before it could be confidently 
decided whether the property was sold or 
not. 

Having arrived at the conclusion that the 
property was in fact sold the learned Judge 
found, and I think found rightly upon the 
facts assumed by him, that a suit for pos- 
session would not lie as long as the sale was 
not set aside, and as the period of limita- 
tion within which such a sale could be set 
aside was one year from the date of the 
confirmation of the sale, which took place 
in 1918, the plaintiffs were not entitled to 
maintain the present action. The learned 
Judge also found that the suit was barred 
by s. 47 of the O. P. C., on the ground that 

. the matters now in dispute were questions 
relating to the execution, discharge or satis- 
faction of the decree. I agree that if the 
property was in fact attached and sold then 
the plaintiffs’ only remedy as a party tofthe 
suit would be under s. 47 of the C. P. C., and 
not by aseparate suit, but this again pre-sup- 
poses that the property was in fact sold. Now 
ifit in factshould turn out that this property 
was not included either in the sale procla- 
mation, orin the sale certificate and was 
not infact purchased at the auction-sale, 
but was wrongly taken possession of by the 
auction-purchaser under colour of a title 
which he did not possess, no question arose 
within s. 47 of the Code and the period for 
recovering, possession of property taken 
under such circumstances would be 12 years 
from the date of dispossession. 

The learned Judge further found that the 
suit was barred under O. XXI, 92, asit was in 
substance a suit to set aside an order passed 
under that rule confirming the sale. The 
same objection, however, applies to this 
finding as to his findings on the other issues, 
namely, that according to the case pleaded 
the property was not sold at all and the 
sale of such property was never in fact con- 
firmed. 

On the question of res judicata he found 
that the inclusion of the property in suit 
within purana thana was never directly and 
substantially in issue in the exeeution pro- 
ceedings although the matter might and 
ought to have been raisedin those proceed 
ings. But as Exp. IV of s. 11 of the C. 
P? C.,-did not, in his opinion, apply to 
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execution proceedings he held that the 
suit was not barred by the principle of res 
judicata. Here again the learned Judge 
assumes that the pr operty was sold, for if it 
was not sold he is mistaken in saying that 
the question ought to have been raised in 
execution pr oceedin gs. 

Much as I regret that this litigation will 
be still further protracted by our decision 
Iam afraid it will be necessary to remand 
the case for further consideration upon the 
preliminary points after taking evidence of 
the facts upon which the plaintiffs rely as 
the basis of the relief claimed. Before de- 
ciding the preliminary issues it will he 
necessary for the. learned Judge to take 
evidence and come to a decision on the 
question whether the property claimed in 
this suit was included in the description of 
the property sold as described in the sale 
proclamation and the other documents in 
the case. Ifitwas sold then the present 
suit is barred. If itwas notsold then the 
suit would have to be decided on the merits. 
The decree of the Trial Court is set aside 
and the suit is remanded for re-hearing ac- 
cording to law in accordance with the direc- 
tions given in this judgment. The appel- 
lants are entitled to the costs of this appeal. 


‘The costs already incurred in the lower 


Court will abide the ultimate result of the 

suit and will be provided for by the judg- 

ment of the Trial Court on remand. 
Foster, J.—I agree, 

2. Ki Decree set aside : 

suit remanded, 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 11 oF 1922. 
September 14, 1922. 

Present :—Mr. Justice Krishnan and 
Mr. Justice Venkatasubba Rao, 
MOUNA GURUSAMY NAICKER—- 
' PRYITIONER— APPELLANT 
versus 
Sheikh MUHAMMADHU ROWTHER 
AND ANOTHER—CouNTER-P&TITIONERS-— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 3. 170, O. 
XXXIX, r. 2 (3)-—Injunetion— Court granting injunc- 
tion, transfer of business of, to another Court—Juris- 
diction to punish violation.of ingunet*:7. 

Where the business cf a Court, which has granted 
an injunction, is transferred to another Court the ' 
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Aatter’ Court has jurisdiction to “exercise the power 

` conferred by O. XXXIX; r. 2 (3) of the C.P. C., by 
virtue ofthe provisions of s. 150 of the Code. j: 
~ Case-law referred to. 


Appealagainst an order of the Courtof the - 


Subordinate Judge, Dindigul, dated the 3rd 


September 1921, in I. A. No.-62 of 1921 and. 


M. P; No.112 of 1921, (O.-S. No. 16 of 1920.) 


Messrs. B. Sitarama Rao and S. R, Muthu- 
swami Aiyar, for.the Appellant. 

Mr. L. A. Govindaraghava Aiyar, for the 
Respondents. - 


JUDGMENT.— This isan appeal by the 
‘plaintiff under O. XLIII, r. 1 (r) of the 
O. P. Ci, against: the.order passed by the Sub- 
‘ordinate Judge of Dindigul on an appli- 
-cation made to him under O. XXXIX, r. 2 
(3) to have the defendant punished for 
disọbedience of an injunction which had 
“been issued to him in the suit. The Sub- 
` ordinate Judge has declined jurisdiction 
on the ground that the proper Court to 
punish for disobedience was the Court 
‘which passed the order of injunction and 
that as his Court was not that Court, he 
‘held, he was not entitled to act under O. 
"XXXIX, r. 2 (8). 

The way in which this case came to the 


Dindigul Court was by an order of the Dis-, 


trict Judge transferring to that Court all 
the business within the areas of certain 
Munsifs over which the Dindigul Court was 
given jurisdiction for the first time. 

It iscontended before us that the Sub- 
ordinate Judge in refusing jurisdiction 
misconstrued the provisions of s. 150, 
C. P. ©., and that as the business of the 
Court -which granted the  injunc- 
tion, namely, the Madura Sub-Court, 
was transferred so far as the local jurisdic- 
tion over certain Munsifs was concerned 
to the Dindigul Court, that Court must 
‘be held to have the same powers and 
authorised to perform the same duties as 
the Madura Sub-Court. It is perfectly 
clear to us that this is a case to which 
8.150 does apply and that there is nothing 
in O. XXXIX, r. 2 (3) which prevented -the 
Dindigul Court from acting under that 
rule and dealing with the application that 
“was made to that Court by the plaintiff. 
The argument addressed to us by the learn- 
ed Vakil for the respondent against that 
view is first of all that because O XXXIX, 
r. 2 (3) speaks of “the Court granting an 
injunction may order” no otter Court 
could be held to have jurisdiction to pass 
the order and secondly, that the applica- 
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tion of s. 150 is excluded by the words 
“save as otherwise previded" in that sec- 
tion. A very similar argument we had 
to consider with referenceto O. IX, r. 13 
where there had been a territorial re- 


distribution of jurisdiction, between two 


Munsifs' Courts where we held that the 
words “save as otherwise provided for” did 
not prevent s. 150 from applying and en- 
abling the Court to whi¢h the business had 
been transferred from setting aside an 
ex parte decree: see Srinivasa Rao v. 
Hanumantha Rao (1). That was a case under 
O. IX, r. 13 and there were some special 
reasons there, more than there is. in this 
case, for the view we took, but we think 
that it is in neverthelessan authority for 
saying that the words “save as otherwise 
provided for” do not exclude the applica- 
tion of s. 150 merely because in the rule 
that gives the Court power to take action, 
there are the words “the Court granting 
the injunction.” As was’ pointed out by 
Srinivasa Aiyengar, J., in Ottapurakkal 
Thazath Suppi v. Alabi Mashur Koyanna 
Koya Kumbi Koya (2), the words “that the 
Court which granted the injunction” were 
introduced into the new Code not with any 
object of changing the law which existed 
before but because the wording of the cor- 
responding section in the old Code was not 
very happy as it implied that the injunction 
was “to be enforced by” imprisonment of 
the party whereas the imprisonment was 
really a punishment for disobedience. 
Those words “may be enforced” as pointed 
out by the learned Judge had to be chang- 
ed inthe corresponding new rule and it 
resulted in a re-drafting of that rule itself. 
Naturally when the active form of expres- 
sion was used by the Legislature it was 
necessary to describe the Court which was 
to be given power to punish for disobedi- . 
ence and of course that was primarily the 
Court granting the injunction but it is 
clear to our minds, that this does not 
prevent the Court to which the business of 
that Court was transferred from exercising 
the power under s. 150. Order XXXIX, 
r. 2 (3) does not say that it is only the 
Court granting the injunction that should 
make the order under it,so that there is 


nothing in that rule which excludes the 
(1) 65 Ind. Cas. 727; 15 L. W. 458; 42 M. L. J. 
344; (1922) A. I. R. (M.) 10; (1922) M. W. N. 349; 31 
M. L. T.79:46 M 1. 
(2) 34 Ind. Cas 588; 39 M. 907 at p. 913; 3| L. W. 
S iy M. L. J. 523; 19 M, L, T. 314; (1916) 1 MW, 
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application of s. 150 by bringing it within, 
the words “save as otherwise provided 
for.” Ifthe suggestion that is made by the 
learned Vakil for the respondent is taken, 


the result will be that in case the Court 


which passed theinjunction was abolished 
altogether for some reason, there will be 
no Court to punish for disobedience of the 
injunction even if the whole business of 
the abolished Court had been transferred 
to some other Court and was carried on 
by that. other Court, We are not prepared 
to adopt:such a construction as this unless 
the language is perfectly clear in favour 
of it. ‘Here so far as we can see there is 
nothing in O. XXXIX, r. 2 (3) and in s. 
150 to prevent the Court to which the busi- 
ness of the First Court is transferred from 
ae its powers under O, XXXIX, r. 2 
3). 
It is also argued for the respondent, to 
exclude the application of s. 150 in this 
case, that the transfer of the business in 
the area over which the Dindigul Court 
had been given jurisdiction by the order 
of the District Judge was not one which 
fell under s. 150 as there was only an 
assignment of the business of the one 
Court to another and such an assignment, 
itis said, is not the same as the’ transfer 
spoken of ins, 150. The learned Vakil ‘for 
the respondents has cited the case in 
Mahamad Kazam Ali v. Naimuddin Ahmed 
(3) to'support his. argument but with all 
respect we are unable to follow that ruling 
for we do not agree with the learned Judges 
_ in that case that the word transfer is in- 
applicable to a case where the District 
Judge fixed the jurisdiction of the Court 
undar the Civil Courts Act and transfers 
the whole of the business within the area 
to it, The learned Judges seem to think 
that in such a case there is only an assign- 
* ment of business and not a transfer of the 
business.. So far as we can see there seems 
to be no reason why such a distinction 
should be made. Holding as we do that 
the present case falls under s. 150, we think 
the Subordinate Judge acted wrongly in 
declining jurisdiction in the matter of 
this application. 

We set aside his order and remand the 
application to him for fresh disposal accord- 
ing tolaw. Costs to abide and follow the 
result. 

Appeal allowed. 


Z.K, Case remanded. 
oe Ind, Cas, 210; 26 ©, W, N., 216; (1922) A. I R. 
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SURJAN-DAS V., GHABBA COTTON COMPANY, 


_funct. 


(86 1. 6, 1926] 


| LAHORE HIGH COURT. | || 
Civin Revision Petition’ No. 11 or 1925, 
January -2, 1925. > -+ > 
Present:—Mr. Justice Broadway. 
. Réi SURJAN DAS—PLAINTIPE— 
PETITIONER 
versus 
Tas CHABBA COTTON COMPANY, 
Limiten, PRULERWAN AND oTHERS— ` 
DEFENDANTS— RESPONDENTS, 

Companies Act (VII of 1918), ss. 202, 247—Applt- 
cation to remove Company from register—Registrar, 
whether bound to remove Company on proof of valid 
ground—Application made in order to avoid liability 
in pending suit—Order refusing to restore Company to 
register—A ppeal—Revision. 

An order passed under cl. (6), of s. 247 of the Com- 
panies Act, refusing to, restore a Company on to the 
register, cannot be construed as an order made or 
given in the matter ofthe winding up of the Company 
by the Court and is not, therefore, open to appeal. 
Where, however, such an order is based on an erro- 
neous view of: the law, it is open to revision by the 
High Court [p. 653, col. 2.] 

The Registrar is not bound to remove a Company 
from the register on discovering that it is not func- 
tioning or that its members have been reduced to 
less than seven. Even though’ an application is made 
for the removal ofthe Company from the register on 
requisite grounds, the Registrar may refuse to remove 
the Company from the register. The mere fact that 
the share-holders of a.Company are reduced to less 
than seven, does not ipso facto render a Company de- 

[ibid] i 

Where the object of an application under s. 247 of 
the Companies Act asking for the removal of the Com- 
pany from the register is to avoid liability in a suit 
pending against the Company, the application should 

2 rejected. Where the Registrar in ignorance of the 
real motive with which such application is made 
passas an order removing the Company from the re- 
gister, his order is liable to be set asida by the Court. 
[p. 653, col. 2; p. 654; col. 1.) ` | 

Petition for revision of the order of the 
District Judge, Shahpur, at Sargodha, dated , 
the 16th November. 1923. 

Bakshi Tek Chand, for the Petitioner. 

Dr. Muhammad Alam, for the Respon- 
dents, ; 

JUDGMENT.—In 1912 a Company 
was incorporated under the Indian Compa- 
nies Act under the style of the Chabba 
Cotton Company, Limited. One of the 
assets of this Company wasa factory. Rai 
Surjan Das, retired [Executive Engineer, 
was a member and a Director of this Com- 
pany but sold his shares init to one of the 
share-holders. The Company owed him a 
sum of money on a promissory note and in 
a balance-sheet showing the situation of- 
the affairs of this Company on the 3lst July 
1918 a debt of Rs. 3,252-4-6 was shown as 
due to Rai Surjan Das carrying interest at 
12 annas per cent. per mensem. On tha 


2lst November 1919 Rai Surjan Das insti- 


s 


(867. 0. 1985] | 
tuted-a suit for the recovery of the amount 
due to him together with interest to-date. 
Sardar Kartar Siigh as a Secretary of the 
Company contested the claim on the merits. 


Issues were settled accordingly and the case 


proceeded. Pk 


On-the 15th October 1920 the same Sar- 


dar Kartar Singh as Secretary of the Com- 
pany addressed a letter to the Registrar, 
‘Joint Stock Companies, asking that the 


name of the Company be struck off asthe. 
Company was doing no. business, and ap-- 


parently its members had been reduced to 
leas than the statutory requirements. The 
fact of his having written this letter was 
not communicated either to the Court where 
Rai” Surjan Das’s ‘suit was proceeding or to 
Rai Nurjan Das. In ignorance of:the pend- 
ency of this suit the Registrar acted under 
s. 247 (3) and issued the usual notices which 
were published in the Gazette of the 26th 
November 1920. The Company was declar- 
ed dissolved under that section by an order 
of the Registrar, dated the 22nd March 1921, 
to be found in the Gazette of the 25th 
March of that year. On the 20th January 
1922 Rai Surjan Das’s claim was decreed 
ex parte for the amount claimed together 
with costs, An attempt to execute that 
decree on an application dated the 21st 
January 1922 was infructuous owing to 
certain technical defecis. An application 
for execution was filed on the 25th May 
1922 asking for the.attachment of the factory 
and the attachment’ was duly effected. 
Thereupon Sardar Kartar Singh objected. 
He urged that the Company having been 
dissolved by the Registrar the decree was 
a nullity and, therefore, not capable of exe- 
cution; and, secondly, that the factory 
attached was his own property. 

Rai Surjan Das then moved the District 
Judge under s. 247 (6) of the Companies 
Act asking for the restoration of the Com- 
pany on the register of Companies.: This 
application was rejected on the. 16th No- 
vember 1923 and Rai Surjan Das has now 
come up to this Court in appeal through 
Mr. Tek Chand. re 

The application for execution of the decree 
was rejected and an appeal to the District 
Judge proved ineffectual, the learned Dis- 
trict Judge -holding that inasmuch as the 
decree had been passed against the Com- 
pany when it was defunct by virtue of the 
order’ of the Registrar the decree. was in- 
capable of execution inasmuch: as it should 


be regarded as. being -on the- same footing © 
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-as a decree passed against a dead person 


Reliance was. placed on Subramania Aiyar 
v. Vaithinatha Aiyar (1). That order has 
also been appealed against by Rai Surjan 
Das through “Mr. Har Gopal. Dr. Muham- 
mad Alam has appeared for Sardar Kiartar 
Singh in both the appeals. 

` Referring to the appeal by Mr, Tek Chand 
Dr. Muhammad Alam. contended that the 


- order refusing to take action under s. 247 


(6) of the Indian Companies Act was not 


‘open to appeal inasmuch as it did not fall 
_within the purview ofs. 202 of the Indian 


Companies -Act. As to this Mr. Tek Chand 
contended that an order under s. 247 was 
an order made inthe matter of the wind- 
ing up of a Company, but, in the alterna- 
tive, he urged that the appeal should be 
treated as a revision. 

-After-a consideration of the terms of 
s. 202, it seems. to me a little difficult to hold- 
that an order passed under cl. (6)of s.- 247 
refusing to restore the Company on to the 
register can hardly be construed into an - 
order made or given in the matter of the 
winding: up ofa Company by the Court. 

As itseems to me that the learned District 
Judge has taken an erroneous view ofthe 
law I think that revision is competent and 
I, therefore, treat this appeal as a revision. 

The learned District Judge appears to 
have been under the erroneous opinion 
that the Registrar was bound to remove the 
Company from the register on discovering 
that it was not functioning or that its mem- 
bers had been reduced to less than seven. 
Now, the words used in s. 247 seem to me 
not to be mandatory. It is not that the 
Registrar ‘shall’ do so but that he ‘may’ do 
so. In other words, even though an appli- 
cation ismade for the removal ofa Com- 
pany from the register on the necessary 
grounds, the Registrar.may refuse to remove 
the said Company from the register. The 
learned District Judge also appears to think 
that the -mere fact of the share-holders of a 
Company becoming less than seven persons 
renders a Company defunct. Section 247 
does not lay this down. The learned Dis- 
trict Judge further appears .to think that 
by virtue -of the operation of ss. 247 and 
203 of- the Indian Companies Act in the 
present -case-the disposal of the assets of 
the Company should be regarded as a volun- 
tary liquidation. Ifso then the Company 
must: be held to be carrying. on business 
or in operation: Vide Outlay Assurance 
“(Sl Ind Oas, 198; 38 M, 682, 


e 
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` Society, Inve (2). In the present case it 


seems to me that had the Registrar under- 
-stood that the, action of Sardar Kartar 


` Singh in addressing*him with a. view to his : 


‘taking action: under s. 247 of the Indian 
Companies Act was intended to aid Sardar 
Kartar Singh in avoiding the suit which 
was at that time pending against the Com- 
pany, he would never have struck the Com- 
pany off the register. 

I, therefore, accept this petition of revision 
and set aside the order of the District Judge 
(Sheikh Rahim .Bakhsh), dated the 16th 
November 1923, and, accepting thé appli- 
cation made under sub-cl. (6) of s. 247 of 
the Indian Companies Act, direct that the 
Company be restored to the register. The 
petitioner will get his costs throughout from 
Sardar Kartar Singh. ie, ; 

i Petition accepted. 


(2) (1887) 34 ghi. D. 479; 56 L. J. Ch. 448; 56 L. T. 


477; 35 W, R. 343. 





PRIVY COUNCIL. 
APPEAL FROM THE LAHORE Hien Court. 
wa March 12, 1925. | i 
Present:—Lord Shaw, Lord Carson, 
Lord Blanesburgh, Sir John Edge, and 
Mr. Ameer Ali, on 
Mian GHULAM RASUL KHAN— 
PLAINTIFF—APPELLANT 
mS Versus ` 
Tur SECRETARY or STATE ror 
INDIA. in COUNCIL—Desrenpant— 
2 -RESPONDENT. i 
Evidence Act (I, of 1872), 8. 85-—Pedigree case— 
“Statement contained in public document, admissibility 
‘of --Mohals, whether Rajputs--Tailors, whether tribe. 
Mohalis the name of a sub-division of the tribe 
of Rajputs and there is no other tribe in the Punjab 
which has a got of the name of Mohal. There are 
‘no persons inthe Punjab who have any real right to 
be described as Mohals except Rajputs and some Jats 
who, rightly or wrongly, claim that they are really of 
Rajput origin. [p. 655, cols. 1 & 2.] | 
Khayyats (i.e; tailors) do not make a tribal clan by 
. ’ ‘themselves ; men of all castes follow the trade. [p. 655, 
col, 2. , 
-In ee case statements contained in public 
documents are receivable to prove the facts stated 
on the, general ground that they were made by the 
authorised agents of the public in the course of offi- 
cial- duty and respecting facts which were of public 
interests or required to be recorded for the benefit of 
the community, In most cases after a lapse of 
‘years it wonld „be impossible to give evidence that 
the statements, contained in'such document wero in 
fact trie, and it is for this reason that such an excep- 
tion is made'to the rule of hearsay evidence. |p. 655, 
col. 2; p. 656, col. 1.) h 
Appeal-from the judgment and decree of 
the Lahore High Court, (Chevis and Scott- 
Smith, JJ.), dated the 25th October 1920, 
= ; 


- and applied for mutation of names, 
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printed:as 77 Ind. Cas; 553, modifying that . 
of -the Senior Subordinate Judge, First 
Class, Ludhiana, dated the 24th June 1915. 
- JUDGMENT. ag I 
Lord Carson.--The (plaintiff)-appel-- 


‘lant is a resident in the District of Ludhiana - 


of the Punjab and is the owner of “cultur- 
able lands” in that district. In orabout the 
year 1912 he bought certain other lands’ 
The 
Deputy Commissioner and, on appeal, the 
Financial Commissioner of the Punjab, on 
the 3rd May, 1913, refused the application 
on the ground that the alienation in ques- 
tion ‘was against the policy of the Punjab 
Alienation of Land Act. XIII of 1900— 
that Act by s. 3 enacts as follows :— 
“3.—(1) A person who desires to make a 
permanent alienation of his land shall be at 
liberty to make such alienation where— - 
(a) the alienor is not a member of an 
agricultural tribe ; or 
(c) the alienor is a member of an agricul-' 
tural tribe and. the alienee is a member of the 
same tribe or of a tribe in the same group. 
(2) Except in the cases provided for in 
sub-s, (1), a permanent -alienation of land 
shall not take effect as such unless and . 
until sanction is given thereto by a Deputy 
Commissioner. .- : : 
(3) The .Deputy Commissioner shall ` 
enquire into the circumstances of the aliena- 
tion and shall have discretion to grant or 


refuse the sanction required by sub-s. (2).” 


The grounds of the decision both of the 
Deputy Commissioner and the- Financial 
Commissioner were that the plaintiff was 


described in the Revenue Recordsas “Khay- ` 
-yat Mohal,” that that tribe-was not one of the 


notified agricultural ‘tribes of the Ludhiana 
District, nor was the Mohal tribe to 
which it corresponded. The plaintiff alleg- 
ed that although described in the Revenue 
Record ofthe land ‘belonging to him as 
“Mohal Khayyat” he was nevertheless a 


-Rajput and a member of an agricultural. 


tribe. It was admitted that if he was á 
‘Rajput he was entitled to become the 
alienee of the property, as Rajputs were an 
agricultural tribe-and were so declared in 
the “Punjab Gazette’-of the 21st April, 1904: 
The plaintiff then instituted this suit in 
the Court of the District Judge of Ludhiana. 
against the respondent and prayed for a. 
declaratory.decree to the effect that he was 
a Mohal Rajput and. that all the entries in 
the Revenue papers showing his caste as 


“Mohal Khayyat” were incorrect. The 
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parties went -to trial on one issue only, 
namely, “Is the plaintiff a Rajput?” 

‘On the 24th Juge, 1915, the Subordinate 
Judge, after hearing a number of witnesses 
and examining a number of documents on 
both sides, delivered judgment and passed 
a decree in favour of the plaintiff, The 
respondent appealed to the High Court of 
Judicature at Lahore and on’ the 25th Octo- 
ber, 1920, that Court set aside the decree 
of the Subordinate Judge and dismissed 
the plaintiff's suit. Hence the present 
appeal in which, admittedly, the only ques- 


tion for determination is whether the plaint- ` 


if is a Rajput. - 
The case made by ‘the plaintiff, as the 
‘Appellate Court states, was that although 
in the Revenue Records the plaintiff's family 
has been shown since 1852 as holding land 
and their caste been described as Khayyat 
Mohal the term Khayyat does not denote 
a tribe, but merely a profession, viz., tailor- 
ing, that his got (4.6, sub-tribe)is Mokal 
and that his real tribe is Rajput and, that 
there is no other tribe except that of Raj- 
puts which contains a got of the name of 
Mohal. The Revenue Records of Mouza 
Shahna give his pedigree back as far as his 


great-grandfather Nathu who by a pedigree. 


propounded by the plaintiff was alleged’ to 
be one of the four sons of Khana who was 
himself descended in the 13th generation 
from Mohal, The Appellate Court admitted 
that if Nathu was proved to be descended 


as alleged from Khana the plaintiff would -. 


have proved his right to bea member. of 
the Rajput tribe. That Court, however, 
refused. to rely upon the evidence produced 
as proving that the plaintiff traced his. 
pedigree through his great-grandfather 
Nathu to Khana and thence to Mohal. In 
the view that their Lordships take of the 
other evidence in the case proving that the 
plaintiff's got is Mohal and that thereby his. 
tribe is Rajput their Lordships do not think 


it necessary to pronounce any opinion as to ` 


whether Nathu was descended from Khana. 
As the Court of Appeal finds 
“there seems to be little doubt that Méhal 
is the name ofa sub-division of the tribes of 
Rajputs,and so far as the evidence. in this 
case shows there is no other tribe in the 
Punjab which has a got of the name.‘of 
Mohal,” and the same Court also states:— 
“The conclusion at which we arrive is 
that, so far as is known, there are no persons 
in the Punjab who have any real right to 


be described as Mohals except Rajputs and 


Wet ete te 
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some Jats, who rightly or wrongly claim 
that they are really of Rajput origin.’ 


lt is clear, therefore, that if the Appellate 
Court had. been of opinfon that the plaintiff 


. hada title to the use of the term Mohal 


that Court would have decided in favour of 
the appellant. Now the first thing to be 
observed is that in the course of the present 
litigation S. Bachan Singh, the respondent's 
Pleader, stated on oath that it was conceded 
“that plaintiff is Mohal got of Khayyat 
tribe ” (see statement of 27th July, 1914). 

The Appellate Court has found that the 
mere fact that various members of the 
family have worked at tailoring cannot be 
regarded as any proof that the plaintiff is 
nota Rajput, for, as stated in Ibbetson’s 
Census Report, p. 333, which has been quot- 
ed by the learned Subordinate Judge, men 
of all castes follow the trade; or as the 
Subordinate Judge has stated, Khayyats do 
not make a tribal clan by themselves. It 
is proved beyond all doubt and so found by 
the Appellate Court that in the Revenue 
Records the plaintiff's family has been 
shown. since 1852 as holding land, their 
caste being described as Khayyat Mohal— 
and there are in evidence extracts from the 
Settlement Records of this District for 1853 
in which Ilahia and Gabia grand-uncle and 
grandfather of the plaintiff are put down 
as owners of 25 ghumaons of land in the 
village of Shabna, their quawm being men- 
tioned as Khayyat (Muhammadan) and got 
as Mohal. Similar entries are to be found 
in relation to the Settlement of 1882. 1t is 
admitted by. the Appellate Court that if 
these records truly described the plaintiff's 
family as Mohals it would prove the plaint- 
iff's right in this action, but they attempt 
to dispose of this evidence by saying “there 
is no proof that whoever first caused this 
entry.to be made had any real title to the 
use of the term Mohal.” That is the only 
link apparently which the Appellate Court 
has found to be absent from the evidence 
necessary to prove the plaintiff's case. 

Their Lordships cannot share the view 
of the Appellate Court that evidence of this 
character, taken from public records fora 


„series of years since 1852 and recorded in 


accordance with the requirements of the 
Jaw, can in a pedigree case be disregarded 


‘for the reason stated by the Appellate Court. 


No evidence is given and no suggestion is 
made that such entries were false or that 
there was any existing reason why deliber- 
ately false entries should have been made, In 
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such a case as the-present, statements in 
public documents are receivable to prove 
the facts stated on the géneral grounds 
that. they were made -by the authorised 
agents of the public in the course of official 
duty and respecting facts which were of 
public interest or required to be recorded 
for the benefit of the community (Taylor, 
Law of Evidence, 10th Edi, s. 1591). 
many cases, indeed, in nearly all cases, after 
a lapse of years it would be impossible to 
give evidence that the statements contained 
in such documents were in fact true, and it 
isfor this reason that such an exception is 
made to the rule of hearsay evidence. Their 
Lordships being of opinion ‘that the plaint- 
iff has proved that he is entitled to the 
description of Mohal, ,it follows from the 
facts found by the Appellate Court, and 
already referred to, that the plaintiff is a 
Rajput and is entitled to the relief claimed 
in this action. Their Lordships will, there- 
fore, humbly advise His Majesty that this 
appeal should be allowed with costs here 
and in the Court below and that the decree 


of the Subordinate Judge shouldbe restored. 
Z., K. Appeal accepted. 


ee 


ALLAHABAD HIGH COURT. 
Cvr Revision No. 45 or 1924, 
June 23; 1924. 

Present :—Mr. Justice Boys. 
Firm HIRA LAL-UMRAO SINGH— 
PLAINTIFF—APPELLANT 


Versus 
Tiru SRI RAM-BRIJ MOHAN LAL— 
DEFENDANT—OPPOSITE PARTY. 

Contract Act (IX of 1872), s. 80—Wageriny trans- 
actions—Collateral liabilities, whether affected— 
Principal and agent, relationship of. 

Plaintiff sued defendant on a balance'of account of 
a series of transactions of sale and purchase alleged 
to have been effected by the defendant through the 
plaintiff. The suit was dismissed on the ground that 
the transactions in dispute were wagering transactions. 
In revision it was urged that although the trans- 
actions were wagering transactions the plaintiff was 
an agent for the defendant in carrying out those 
transactions and was, therefore, entitled to recover: 

Held, that in the absence of evidence that any party 
other than the “defendant had dealings of any kind in 
regard to the transactions in dispute it could. not. be 
heid that the plaintiff acted merely as an agent and 
that his suit had, therefore, been rightly dismissed. 

Civil revision against an order of the 
Judge of the Court of Small Causes at 
Ghaziabad. 8 A 

Mr. Uma Shankar Bajpai, for the Appli- 


cant. 
. Mr. N.C. Vaish, for the Opposite Party. 


HİRA LAL-UMRAO SINGH V. SRI RAM-BRIJ MOHAN LAL. 
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JUDGMENT.—The plaintiff sued the 
defendant on a balance of account on a 
series of transactions or “he sale and pur- 
chase of khattis alleged to have been 
effected by the defendant through the 
plaintiff. The learned Judge of the Small 


Cause Court dismissed the suit holding 


that the transactions were wagering trans- 
actions. 


wagering transactions the plaintiff was an 
agent for the defendant in carrying out 
those ‘transactions and that, therefore, 
though the wagering transactions in them- 


selves may be void, the collateral liabilities” 


as between the plaintif as agent and the 
defendant as principal are unaffected. and 
Mr. Bajpai for the applicant relies upon 
Jagat Narain v. Sri Kishan Das (1). It is 
obvious that before the applicability of that’ 


case has to be considered it must be clear’ 


that the plaintiff was not acting for him- 
self as a principal and with the- defendant 
as the other principal but was acting 
merely as agent between the plaintiff as one 
principal, and the defendant as agent and 
one or more other principals, third parties, 
The learned Judge of the Small Cause 
Court has on this point remarked: “It is 
urged lastly -that the plaintifis were acting 
as agents of the defendant but the’ plaintiff 
has not proved a single instance in which 
he acted bona fide as such.” The phraseo- 
logy was not at first sight very clear but. 
I think the meaning of the learned Judge 
is that the plaintiff. had failed to establish 
a single instance of dealings with any other 
party than the defendant in regard to the 
transactions the subject-matter of the suit 
and that, therefore, it followed that the 
plaintiff must himself have been a principal 
and not an agent. That this is the mean- 
ing of the learned Judge and also a sound 
view of the case as I think clear from the 
evidence ofthe plaintiff himself. He was 
definitely questioned and definitely failed 
to trace out one single instance or to give 
aclue to one singe transaction in which 
a third party figured and moreover he 
admitted that it was impossible to do so. 
This speaks for itself and justified the 
lower Court's finding that the plaintiff was 
in fact not an agent. It-is clear, therefore, 
that Jagat Narain v. Sri Kishan Das (1) 
can have no application, The application 
is dismissed. 


Z. K. Application rejected, 


(1).8 Ind, Cas, 783; 33 A. 219; 7 A. L. J. 1146, < 


In civil revision here it has been’ 
urged that though the transactions were 


< 
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PATNA HIGH COURT. 
ORIMINAL Revision No.‘ 547 or 1924. . 
December 1, 1924. 

Present:—Justice Sir John Bucknill, ` 
Kr., and Mr. Justice Ross. 
. ALAUDDIN— PETITIONER ` 
i versus 
EMPEROR—OpPProsSITE PARTY. | - 
Criminal Procedure Code (Act V of 1898), 2.315 
Bail—Failure to produce accused person owing to ‘his 
arrest on criminal charge- Forfeiture of bail-bond, 
whether can be directed. 
Where'a surety is unable to produce the person for 
_ whom he has given bail owing to some circumstance 
which is not under the surety's control, for instance, 
where the accused | person is arrested on a criminal 
charge, he is- not „liable to forfeit his bail. ip. 658, 
col. 2 
Case-law referred to. 
Appeal against a decision of the District 
Magistrate, Bhagalpur, dated the 6th Sep- 
. tember 1924, affirming 
Divisional Officer, 
18th August 1924., 


Messrs. Akbari and K. Hussain, for i 
Petitioner. 

. Mr. Sultan Ahmed, Government Advocate, 
for the Crown. 

f JUDGMENT. 

- Bucknill, J.—This. was an application 
in Criminal Revisional Jurisdiction, The 
matter relates to an order under which 
the applicant’ was directed to forfeit the 
amount of security which he had under- 
. taken ‘to.pay on behalf of. a person.who 
was under ‘trial in the event of that person. 
not appearing ‘from time to time during 
the continuance of the trial. The appli- 
cant and another man who does: not appear 
. before us, executed a. bail- bond in. the 
usual form, undertaking that one Anandi 
Singh,. who was on-trial before the Sub- 
Divisional Officer of Bhagalpur under the. 


Bhagal pur, dated the 


provisions of s.’ 110 of the Cr. P. ©., should. 


_ appear’ before the Sub- Divisional Officer 
on the 8th ° February 1924 and should con- 
tinue to appear until further orders. The 
case apparently continued for some months 


and the accused regularly appeared. ‘On- 


the 30th May ‘last the case wag .put down 
for judgment and, so faras I. ‘understand, 
on that day the accused appeared. in Court; 
but on that day judgment was not delivered 
and an order was passed as follows: 

“Orders not ready: ‘Put up on 2nd June 


1924. The accused as before.” Now, on, 


the 2nd June the accused was not present. 
The reason for this was found to be that 


pn the 3ist May or lst June he had been - 


42 


‘ALAUDDIN’ V. BMPHROR.. - « 
‘arrested on.a charge of ‘dacoity at a place 


that of the Sub- 


-charged from his bail. 
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called Maldah which is not very far from 
Bhagalpur. but which is.said to be in the 
Province of Bengal. The applicant and 
his fellow. surety were-called upon to show 
cause why their bail security should not 
be forfeited, The applicant did show the 
reason why he was in fact unable to produce 
the accused; but notwithstanding this, the 


: Magistrate, on the 18th August, ordered 


that the full amount of the bond should be 
forfeited and distress warrants issued 
against the sureties. The applicant then 
applied by way of appeal to the District 
Magistrate who, however, upheld the deci- 
sion of the Sub-Divisional Officer. It is on 


. this point that the applicant has now ap- 
` plied to.this Court in revision. 


. No direct authority in this country upon 
this question has been quoted; but there 
are numerous cases which have been de- 


| cided- both-in England and in India (and 


it would ‘appear ‘there is also authority in 
the United States of America) which seem 


- to throw considerable light upon the proper 


elucidation of this question. The case 
which is-nearest to the point in English 
decisions is thecase of Robertson v. Patterson 
(1). This is a very old decision, reported 
in 1806. In that case a seaman who was 
out on bail on process for a debt under 
£20 was seized by the Press Gang and 
impressed into the service of the King. The 
person who had gone bail for him applied 
to a Judge in Court for a habeas corpus 
to be ‘directed to the Captain of the ship 
on which the sailor. was serving for the 
purpose of bringing the seaman up before 
the Court so that thesurety might be dig- 
‘The Court refused 
this application but granted a rule nisi 
for entering an exoneretur on the bail-piece 
on the ground that by act of law the 
surety was rendered incapable of taking 
the defendant's body for the purpose of 
rendering him before the Court; and that, 
therefore, the surety should not be pre- 
judiced, The Rule was made absoluteand 
an exoneretur was granted. If seems to 


. have been thought clearly by the Court 


that it was impossible for the surety practi- 
cally to have prevented what had taken 
place and impossible for him to have in 
fact produced the seaman before the Court, 
There are several cases which are some. 
what similar although the circumstances 


11) (1806) 103 E. R,,157; 7 East, 405, 


“658 


vary. In Merrick’ w. Vaucher (2) (a case 
decided in 1794) it was held that a surety 
should be exonerated from his security 
where the person for whom he had be- 
come surety had been sent out of the 
“king lom under the provisions of an Act 
relating to Aliens’ expulsion (33 Geo. 3, ci. 
4). In another case Sharp v. Sheriff (3) (a 
case decided in 17J7) the facts seem to 
have been that the defendant had been 
arrested at the suit of the-plaintiff and 
then been enlarged on bail.: After his 
enlargement he was arrested on a charge 
of murder in Ireland and it would appear 
that application had been made by the 
authorities in Ireland to have him sent 
over for trial there. The person who had 
stood as surety for him applied to the Court 
that his bail-bond should not be forfeited; 
and in the result, although this applica- 
{ion was not granted in terms, the effect 
was similar because the man was brought 
up before the Court on a habeas corpus. He 
was thus surrendered to the Court and the 
pail in consequence was discharged. After 
that, he was committed to Newgate on the 
charge of felony. In what is known as 
Hunt's case (4), a casé decided in 1696, 
Hunt had been committed for trial on 
suspicion of high treason. He was admit- 
ted on bail and his surety applied to the 
Court proving on an: affidavit that he could 
not produce Hunt because Hunt had been 
violently removed from his house by a party 
of French who had forcibly taken. him 10 
France. The Attorney-General opposed 
the application stating that it would be 
“made to appear that this abduction was of 
Hunt's own contrivance in order to avoid 
the risk of a trial. Holt, L. C. J., refused 
to make any order of the nature asked 
because he thought that it was premature. 
He pointed out thatifit could be shown 
that Hunt had voluntarily or at his own 
contrivance been carried off by the French 
the bail would be forfeited. But if upon 
the matter being enquired into and it 
was subsequently found that this was not 
s0, then the bail would not be forfeited. The 
matter was*left with an order for an en- 
quiry; it does not appear whether the 
merits of the matter were in fact enquired 
into, nor as to what happened inthis case 
finally does there appear 
These cases I think sufficiently show that 
(2) (1794) 101 E.R, 429; 6 T, R. 50. 
“(3) (1797) IOLE R.945;7T. R226. 
(A) (1890) 80 EB, 544; Combar,- 385 
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where a surety is unable to produce the 
person for whom he hag given bail owing 
to some cireumstance which was not 
really under the surety’s control, such as, 
for example, the impressment of a person 
into the King’s service; his arrest on a 
charge of felony or the like, he will. not 
be compelled to forfeit his bail in ordi- 
nary circumstances. In India there are 
two interesting cases where the suicide of 
the person for whom an applicant had 
become surety was held to discharge the 
surety from his bail obligation. One is 
the case of Nrisingha Deb Chatterjee v. 
Emperor (5) where the Court laid down 
that when a person who has been let out 
on bail commits suicide the sureties are 
discharged from their obligation to pro- 
duce him. Another case is that of Vijia- 
raghavulu Naidu v. Emperor (6). In this 
case the question of what might be held 
to constitute the discharge of a bail surety 
was dealt with at considerable length and 
the exceptions were divided into three 
classes, (1) act of God, (2) act of law, and 
(3) actof parties. Suicide of course belongs 
to the last of these three classes and in 
that particular case it would seem that it 
was suggested that the sureties might and 
should have been able to prevent the in- 
dividual from committing suicide. The 
act of God would of course include cases 
such as the death of the person. The 
act of law was regarded as including being 
sent abroad under an Aliens Deportation 
Act, becoming a peer; being sentenced to 
transportation ori being impressed by the 
Press Gang See also the case of In re 
Rama Bapu Pujari (7). The case now 
under consideration by us falls, I think, 
under the second class, i. ¢., an act of law. 
It is interesting to observe, although it is 
unfortunate that we have not got the Report, 
that Mr. Sohoni in the 11th Edition of his 
Criminal Procedure Code at p. 1076 when 
discussing s. 514 of the Cr. P. O., states that 
in the United States of America it has 
been definitely held that it is a good defence 
to an action on a recognizance for a person's 
appearance to answer a criminal charge 
that he had been arrested and committed 


(5) 15 Ind. Cas. 1008; 16 ©. W. N. 550; 13 Cr. L.J: 

2. 

(6) 16 Ind. Cas. 332; 87 M. 156; I3 Or. L, J. 684; (1913) 
M. W.N. 77 3 


À ; 26 M. L. J. 63. 
7 35 Ind. Cas, 825; 18 Bom. L. R. 683; 17 Or. J d 
i 


bi E 6. idah 
E 5 jail in another country [People v. Bartlet, 

` IH j. ` 

_ he learned Government Advocate does 

not think that in this case he can support 


` the order which has been passed. I think 
there is no doubt that in this case the 


' bail-bond should not: have been forfeited, _ : 
` was then granted on an ex, parte application’ 
' After the granting of leave to appeal the 


_the failure to produce the person being 
‘due to an act of law.. The order will 
be set aside and this application will be 
„allowed. If the amount has been paid. it 
will be refunded. , 
_ Ross, J.—I agree. 
Z.K ` . Order set aside. 

(8) 3 Hill 570. : 


CALCUTTA HIGH COURT. 
MISCELLANEOUS Case No. 24 oF 1925. 
4 February 18, 19.5. 
 Present:—Justice Sir Babington Newbould, 
Kr, and Mr. Justice B. B. Ghose. ` 
“A. H/TURNER—Acouszp—PeriTIonER 
; : Versus i 
fa EMPEROR —Oppositz PARTY. 
+ Criminal Procedure, Colé (Act V of 1898, Ch. 
XXXII, s. 449 (1) (c)—Leave to appéal, when to be 
grantel—Application for leave to appeal--Forum 
proper. n 
The Court to whom an application for leave to 
„appeal under s. 4:9 (1) (ci of tas Cr. P. O. is made 
has oaly to decida whether the casa would, if it had 
‘been tried outside the Presidency town, have been 
‘triable under the provisioas of Uh. XXXIIL of -tha 
-Or.’P. O.' Jf this condition is established, the appli- 
Pte have an absolute right of appeal. [p. 66, 
‘col. L. . 
Ths power to grant leave'to app2al also indicates 
‘the power to refuse loave to appsal; but where the power 
to grant lave to appeal is limited to asingls ground, 
all that follows is tnat the Court which has power to 
„grant lave to appeal oa that ground, can refuse leave 
_to app:al when that ground is not established. 
‘Lp. 663, col. 2.) h : 
An application for leave to appeal under s. 449 (1) 
(c) of ths Ur, P. C. should be heard’ by a Division 
e] and not by the Judge who tried the case. 
[ibid | : l ° 
“Application for leave to appeal against 
-the conviction of the accused at a trial by a 
‘Jury in the High Court Sessions. 
‘Mr. Charu Chandra Biswas and Babu 
‘Mahindra Kumar Bose, for the Petitioner. 
Mr. B: 'L. Mister, for the Crown. 
JUDGMENT.—This is an ‘application 
“under cl. (e) of s. 449, Cr. P.-O; for leave 
to appeal against the conviction’ in-a case 
‘tjed by a Jury in this High Court.: This 


$ 
ay et hes 
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ebi 
is the second time that such an application 
has been made to this Court since the power 


“to appeal in such cases was introduced by 
“the recent amendment of the Cr. P. C. 


In the first case, that of Martinedale v. 
Emperor (1), the application for leave to 
appeal was also heard by this Bench. It 


appeal itself was subsequently heard by an- 


“ other Bench and it was then held that the 


application for leave to appeal should be 


. made on notice to the Crown. Further one 


of the Judges who heard that appeal was 
‘of the opinion that though a Divisional 
Bench’ had jurisdiction to entertain and 
` dispose of the application nevertheless as 
‘a matter of convenience and expediency the 
application should have been made to the ' 
Judge who tried the case. When the ap- 
plication was made for leave to appeal 
orders . were’ passed that the application 
‘should be made to this Bench. At the 
same time we are informed that this order 
was no bar toour deciding whether or not 
applications of this nature should be made 
to a Division Bench or to the Judge who 
heard the case. 

The point is one of considerable import- 
“ance as a matter of procedure and has been 
fully argued before us by the learned Stand- 
‘ing Counsel and the learned Advocate who 
‘appeared for the petitioner. The relevant 
portions of s. 449, Or. P. OC. are in the fol- 
‘lowing terms:—"Where a case is tried by 


¿Jury in the High Court in a Presidency 


Town and the High Court grants leave to 
appeal on the ground that the case would, 
if it had heen tried outside a Presidency 
Town, bave been triable under the provi- 
sions of this Uhapter,...then, an appeal may 
lie to the High Court on a matter of fact 
“as well as on a matter of law.” In order to 
determine the question of convenience and 
expediency the first point that arises is 
what is to be decided before leave to appeal 
‘is granted. . 

On behalf of the petitioner it is contend- 
-ed that if he is able to show dhat the case, 
if it had been tried outside a Presidency 
‘Town, would have been triable under the 


`- provisions of Ch. XXXIII of the Code, 


then he has an absolute right of appeal. 
“The learned Standing Counsel contends 
-that before leave to appeal is granted not 


“only must the Court be satisfied on this 


` (1) 84 Ind. Cas. 1041; 29 O. W. N. 447; 40 C. L. 


956; (1995) A LR (CG) 14; 26 Or. L. J404 4 
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point which for corfvenience we may call 
“the question of status,” but also that there 
are other circumstances which render the 
case a fit one for allowing an appeal. This 
issue is clearly raised in the present applica- 
tion, since the petition for leave to appeal 
“is based on the assumption that there is an 
- absolute right of appeal if the status is 
proved. It appears to us that the contention 
. raised on behalf of the petitioner is right. 
xcept for the provisions in 5. 449 granting 
an appeal, the provisions of Ch. XX XIII 
are by s. 443 applicable only to cases of 
trials outside a Presidency Town. Section 
44) gives the right of appeal against the 
decision of a High Court in three .classes 
of cases, The first class is cases tried by 
Jury ina High Court under the provisions 
of ths Chapter and can only apply to High 
. Couris outside a Presidency Town. The 
second classof cases are those which would 
` otherwise be tried under the provisions of 
this Chapter but are under this Code com- 
mitted to or transferred to the High Court 
and tried by Jury in the High Court. In 
these two classes ‘of cases an absolute right 
„of appeal is given. It is contended by the 


learned Standing Counsel that if it had. 


-been intended to give an absolute right of 
„appeal inthe third class of cases similar 
words would have been used in cl. (c) as 
-are usedin cls. (a) and (b), and the condi- 
tion of the High Court granting leave to 
appeal would be unnecessary. We are un- 
able to accept.this contention. The cases 
“which come under cl, (b) would sometimes 
pe tried by Jury in the High Courtin a 
Presidency Town. In such cases the ac- 
‘cused if convicted would have the absolute 
right of appeal and itis difficult to under- 
stand why the Legislature should give this 
right of appeal in some cases tried by such 
, High Court and not in others, The neces- 
sity for the insertion of the condition of 
. granting leave to appeal in cl. (c).appears 
to us to be due to the fact that in cases 
which come under cl. (b) the question 
whether Ch. XXXII is applicable or not 
has been decided before the case is com- 
‘mitted to or transferred to the High Court. 
In cases which come under cl. (e) this 
question has not arisen, and it was neces- 
sary for the Legislature to provide for a 
decision of this question, We think that 
the clauseis not well-drafted, but its mean- 
ing is that “the question of status” is to be 
decided by the High Court before leave to 
eappeal is: granted and that if that is decid. 
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ed in the accused's favour he is entitled as 
of right to an appeal. . The wording o 
cl. (c) also supports this view, since if states 
the ground on which leave to appeal may 
be granted. We do not think that this 
ground would be stated in this manner.if 
other grounds had to beconsidered by the 
Court ‘when granting leave to appeal. It 
is urged that the power to grant leave to 
appeal also includes the power to refuse 
leave to appeal. That is so. But if the 
power to grant leave to appeal is limited 
to asingle ground all that follows is that 
the Court which has power to grant leave 
to appeal on that ground can refuse leave 
to appeal when that ground is not estab- 
lished. 

We hold, therefore, that the Court to whom 
an application for leave to appeal is made 
has only to decide whether the case would, 
if it had been tried outside the Presidency 
Town, have been triable under the provi- 
sions of Ch. XXXIII of the Cr. P. ©. 
The conditions that would make a case, if 
it had been tried outside a Presidency 
Town, triable under Ch. XXXIII are set 
out in sub-els. (a) and (b) of cl. (1) ofs. 443 
and are as follows:—"(a)-That the com- 
plainant and the accused persons or any of 
them are respectively Kuropean and Indian 
British subjects or Indian and European 
British subjects, (b) that in view of the con- 
nection with thé case of. both a European 
British subject and an Indian, British sub- | 
ject, it is expedient for the ends of justice 
that the case should bé ‘tried’ under the 
provisions of this Chapter, So far as the 
cases -coming under sub-cl: (a) are concern- 
ed we cannot see that the Judge-who tried 
the case would be in a better position to 
decide this’ simple. issue than a Division 
Bench. As regards-sub-cl. (b) cases might 
occur in which it would be easier for the 
Judge who tried the case to decide whether 
that condition has been established, but we 
think that such cases would be rare and 
they would not be sufficiently frequent to 
render it desirable that the application 
should be heard by the Judge who tried 
the case rather than a Divisional Bench. 
Cn general grounds we think it is desirable 
that the application for leave to appeal 
should be heard by a Divisional Bench rather 
than by a Single Judge. In this country it 
is unusual for the Legislature to make pro- 
vision for leaveto appeal to be granted by 
the Court against which the appeal is 


.scught to be preferred, In England the 
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ele is-more; frequent, but that is usual- 
qualified by providing for an appeal 
against an order refusing. leave to appeal. 
‘We think, therefore, that since no appeal 
would lie against the decision of the Single 
Judge refusing leave-to appeal under this. 
section, it is: better: in the interest of justice. 
that the application: should be heard. by a: 

Divisional Bench. $ 
In the-present case it is:not disputed that 


the facts: bring it within sub-cl. (a) of cl.: 


(1) of s: 443, Or. P. Cand we accordingly 
grant leave to:appeal in this case: 
Z. K. Aeae to appeal granted. 





LAHORE HIGH COURT.. 
CRIMINAL APPEAL No, 975 or 1924. 
January ‘23, 1925. 
Present:—Mr, Justice Jai Lal. 
MOTI RAM—Convict—APPELLANT 
versus 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 218— Preparation 
of false record to screen’ offender—Guilt of offender, 
whether material. 

‘ For the'purposes of acharge under s. 218 of the 
Penal Code the actual guilt: or otherwise of the 
alleged offender is: immaterial. Whiere it is proved 
. that the commission of’ a cognizable offence was 
brought to the notice of: an’ officer-in-charge of a 
Police Station officially and: that in order to screen 
the-offender he prepared. the record in amanner which 


he knew to be incorrect, he is guilty of an offence. 
under s; 218 irrespective of the fact whether the 
alleged offenders were or were not guilty. Where; 


however; it isfound that the" accused: recorded what 
wasistated before him and that he recorded what he 
actually witnessed; the mere-fact that he.may have-liad’ 
a motive for . recording the statements made before 
him: knowing them to! be false is no ground for con- 
viction under s; 218: [p: 662, col..1.] 


Appeal. from: an ‘order of the Sessions. 


dated. the 3lst October 


1924, | 
AlaLala.Moti Sagar, R. Bi, and: Mr. Shamair 
Chand, for the- Appellant, - 

Mr. D. R. Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMEN T.—Moti Ram, formerly a 
Sub-Inspector in charge ‘of Police Station 
at, Thanesar, has been convicted by the 
Sessions Judge of Karnal under s. 218, 
Indian Penal Code, and has-been sentenced 
to:"six months’ rigorous imprisonment and 
Rs. 500 fine. -He was sent up for trial under 
ss. 201, 218 and 221, Indian Penal Code. 
The ‘Sessions Judge acquitted him. under 


Judge, Karnal, 
24 


MOTI RAM V, BMPBROR: 


“and forcibly taken to several places. 


661 


ss. 201 and 221. The ` appellant has pre” 
ferred this appeal so far as the conviction 
under s: 218 is concerned. 

The prosecution case is that on the 4th of 
November 1923 Musammat Munian (P. W. 
No. 2): appeared at the -Police Station of 
Thanesar and alleged that while she was 
going along the railway line from Thanesar 
to: Dhirpur she was caught by two Siaa 

e 
also complained that she was raped and 
Tobbed of her ornaments. by the: two Sikhs. 
The appellant, who was present at the 
Police Station, does not appear to have 
recorded: any report in the Thana Registers 


“but he sent for a constable attached to 


the Railway Police from the Railway Station 


-of Thanesar and asked him to take charge 


of the case on. thé ground that the inci- 
dent-was-alleged to have taken place on the 
Railway line. and as such was cognizable 
by the Railway Police, The constable took 
Musammat Munian to Karnal where her 
report was recorded at the Railway Police 
Station. She was produced. before the 
Superintendent of Police, who after getting 
her examined by a lady doctor, ordered 
joint: investigation by the appellant and 
Sub-Inspector Nand Lal (P. W. No. 12) of 
the: Railway Police. 

The two culprits were said to be resi- 
dents of: village Dhirpur and, therefore, 
arrangements: were made for holding an 
identification parade ‘in that village of 
all its: residents. Rai Sahib Lachhu Mal 
(P. W. No.5): Tahsildar of Thanesar, was 
to. hold the: identification parade. For 


. Some‘ reason or other the parade could not 


be- held or was not held: earlier than the 
10th of November and it appears that in 
the meantime the appellant remained in 
the village of Dhirpur while Musammat 
Munian and her husband were kept at 
the: Railway. Station in. order to prevent 
their. seeing’ any of the residents of the 
village. It appears from the evidence on 
the record that Musammat Munian and her 
husband were approached by the two 
alleged cnlprits, KeharSingh*and Bhola- 
singh, and their relations and arrangement 


‘to “drop the matter was made between 


them. When the identification parade was 
held Musammat Munian failed to identify 
Kehar Singh and Bhola Singh. They were 
admittedly : among those who were present- 
ed to her fot identification. Immediately 
after the parade a statement was made by 


` Musammat Munian.to-the Tahsildar that 


bot. 


she was unable to identify thé culprits 
and that conviction,of the culprits was un- 
likely, and, therefore, she suggested that the 
cass might be dropped. ‘fhe Tahsildar, 
after recording this statement, handed it 
over to the appellant and left the village. 
The investigation was, however, continued 
by the appellant. It appears that the 
suspicion of the higher Police Authorities 
was aroused and Inspector Muhammed 
Abdul, Sadiq (P. W. No. 17) was sent to 
continue the investigation in the beginn- 
ing of December. At the commencement 
Musammat Munian continued her previous 
attitude before the Inspector but when the 
appellant was transferred from Thanesar at 
the suggestion of the Inspector she alleged 
that she was able to identify the culprits 
and could fully establish the facts alleg- 
ed by her. She also alleged that she did 
not identify the culprits on the 10th of 
November and made the subsequent state- 
ments on account of threat or inducement 
by the appellant. 

Kehar Singh and Bhola Singh were sent 
up for trial for various offences alleged 
to have been committed against Musammat 
Munian, but were acquitted by the. Magis- 
trate who tried them. 
was sent up for trial as stated at the com- 
mencement. 


It will be convenient . to dispose of at. 


this stage the contention of the Advocate 
for the convict that the acquittal of Kehar 
Singh and Bhola Singh materially. alters 
the aspect of the case before me. I do not 
agree with this contention. For the pur- 
poses of a charge under s. 218, Indian 
Penal Code, the actual guilt or otherwise 
of the alleged offender is immaterial. It 
is quite sufficient that the commission of 
. a cognizable offence has been brought to 
the notice.of the accused officially and that 
in order to screen the offenders he prepared 


the record in a manner which he knew to be- 


incorrect. What is the meaning of the words 
underlined (italicized) will be discussed 
later. -I further do not agree with the sug- 


gestion of the learned Counsel that Musam- - 


mat Munian was neither raped nor robbed. 
There is no reason to believe that she 
fabricated an entirely false story. The 
medical evidence lends material corrobora- 
tion to her statement on this point. 
same time it is not necessary for the pur- 
poses of this case to go to the extent of 
holding as the learned Sessions Judge has 


déne, differing. from the Magistrate who... 
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tried them, that Kehar Singh and Bhola.; 
Singh were the real culprtts. ` 

Ihave heard the learned Counsel for the , 
appellant and also the Public Prosecutor 
who appeared for the Crown and am of 
opinion that a charge under s. 218, Indian 
Penal Code, cannot be sustained against . 
the appellant. Both Musammat Munian 
and her husband Allah Dia (P. W. No 3). 
have hopelessly contradicted each other on 
material details. Musammat. Munian in 
fact does not -state that the appellant 
spoke to her at all before the identification _ 
parade, She denies that she made the 
statement before the Tahsildar and alleges 
that the statement wasas a matter of fact 
made by the Sub Inspector. This is 
obviously false. Allah Dia states that 
Kehar Singh and Bhola Singh and their 
friends approached him and Musammat 
Mnnian, and it was agreed to drop the 
matter but further adds that his wife did 


. not identify anybody as thev had been. 


threatened with being killed. He does not 
mention who actually threatened them but 
Musammat Munian states that the residents 
of Dhirpur threatened them and told them 
that they had arranged with the Thanedar | 
to drop the case. Allah Dia denies having 
made a statement before the Tahsildar. P. 
W. No.4 Allah Dia who admittedly arrang- ` 
ed the compromise, states that after the 
terms had heen settled he asked Bhola 
Singh and Kehar Singh to introduce him 
to the Thanedar, so that the permission © 
of the Thanedar may he secured, Kehar 
Singh and. Bhola Singh took the party to . 
aman who said; “Do not fear, become , 
surety, there is no harm to you.” Bhola-. 
Singh and Kehar Singh said that that 
man was the Thanedar but according to 
the witness that man was not among the 
accused in Court. Therefore, according to 
Allah Dia, if the incident mentioned by 
him did really take place, some other 
person personated as the Thanedar. P. . 
W.No. 6 Nathu Khan gives quite a differ- > 
ent story of the affair It will thus be 
observed that so far as the incidents of the * 
10th of November are concerned, the story 
told by Musammat Munian and ‘her hus- 
band is contradicted by the evidence of : 
Allah Dia P. W. No. 4, and the Tahsildar. 

At this stage it will be convenient to 
advert to the evidence of the Sub-Inspector 
‘Nand Lal. | This witness was ordered by 
the Superintendent of Police to assist in : 
the investigation. and._was admittedly. pre-.’ 
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sent at the identification parade. He 
stated that he fdund the identification 
parade suspicious and, therefure, left the 
place and consequently he professed igno- 
rance as to the statement that was recorded 
by the Tahsildar. He alleged that he re- 
ported his suspicions about the identifica- 
tion to the Superintendent of Police. No 
report in writing has been produced and 
it is inconceivable that ifhe actually re- 
ported the matter to the Superintendent of 
Police about the 10th November some ex- 
planation of the appellant would not have 
been called for by that officer or some 
adequate steps should not have been taken 
by him immediately to have the investiga- 
tion supervised. I am constrained to hold 


that Sub-Inspector Nand Lal's evidence on- 


this point is unreliable. He was present 
throughout the proceedings of the 10th of 
November. Whether after the 10uh he took 
any part in the investigation is not clear 
from the record. I cannot believe that in 
the presence of the Sub-Inspector Nand Lal 
and the Tuhsildar the appellant could 
have influenced the conduct of the identi- 
fication parade in the manner alleged. 
There is no reliable evidence that the con- 
vict forced or induced Musammat Manian 
to make false“ statements. . Musammat 
Munian has stated that she did not make 
the statements recorded- by the appellant 
as having been made by her. It is not 
safe to accept her statement as true for 
reasons already given. I might mention 
that the relations between the appellant 
and the Inspector appear to be strained 
gad it was probably the Inspector who first 
reported to the Superior Police Authorities 
of the unsatisfactory nature of the inves- 
tigation of this case and it was after this 
report that the Inspector was deputed to 
take the investigation in hand. This was 
in the first week of December. 

Another incident that is strongly relied 
upon on behalf of the prosecution is the 
circumstance relating to an application 
which was made by Musammat Manian on 
the 8th‘of December 1923 to the District 
Magistrate at Karnal stating that she was 
not in a position to substantiate her com- 
plaint ard wanted to-drop it. ` It is alleged 
that this application was made by her at 
the request of the appellant and that this 
request was made to her husband at the 
house of one Mansa Ram (P.,W. No. 7) 
whose name is on Register No. 10 and that 
in. pursuance. of. this request Mansa Ram 
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sent his servant to Karnal with Alusammat 
Munian to a Pleader „Lala Piyare Lal 
(P. W. No. 8). It is stated that the 
Tuhsildur also accompanied the appellant 
to the house of Mansa Ram. This fact is 
denied by the Tahsildar and by the ap- 
pellant, Lala Piyare Lal does not support 
the prosecution case. In my opinion the 
evidence of Mansa Ram is unreliable. If 
the Tahsildar and the appellant wanted 
Musammat Munian to goto Karnal and to 
present the application it was not at all 
necessary for them to goto the house of 
Mansa Ram to arrange for this. They had 
other courses open to them. In any case 
whether this incident-is true or false 1 do | 
not think it helps the prosecution. It is 
quite consistent with the innocence of 
tne appellant that when he found that he 
was suspected and that an attempt was 
being made to obtain evidence to falsify 
the entire course of investigation by him, 
ha took steps to bring this to the notice of 
the District Magistrate by means of a peti- 
tion by Musammat Munian. Similarly the 
conduct of the appellant in assisting in 
the defence of Bhola Singh and Kehar 
Singh does not necessarily prove his 
guilt in this case. The conviction of the 
appellant unders, 218, Indian Penal Code, 
can be maintained only if it is established 
that during’ the investigation he recorded 
statements which were not made before 
him -or destroyed or altered the statements 
that were actually made or made a record 
of circumstances which, as a matter of fact, 
did not transpire before him. In this case 
the Sub-Inspector recorded what was stated 
before him and he recorded what he 
actually witnessed. He may have a motive 
for recording the. statements made before 
him knowing them to be false but that 
is no ground for a conviction under s. 
218. The learned Public Prosecutor sug- 
gested that the conviction might be 
altered to one unders. 193, Indian Penal 
Code, but there are no materials on the 
record to establish that charge either. The 
conduct of the appellant in *continuing 
the investigation for about a month after 
the luth of November militates against the 
applicability of s. 193, Indian Penal Code. 

In any case an offence under s. 193, Indian 
Penal Code, cannot be tried without a 
complaint under s. 195, Cr. P. C. 

Ia my opinion, therefore, there are no 
grounds to sustaina charge under s. 218, 
Indian Penal Gode, against the appellant? 
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Accepting his appeal I aéquit him. He will 
be discharged from his bail bond. 

Z. K. Appeal accepted. 
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MADRAS HGIH COURT. 
REFERRED TRIAL No, 51 or 1924. ` 
. September 10,1924. _ 
. Present:—Mr. Charles Gordon Spencer, 
Officiating Chief Justice, and 
Mr. Justice Reilly. 


In re SEMALAI GOUNDAN—Prisoner. 

Evidence Act (I of 1872), ss. 8, 24, 2?-—Criminal 
Procedure Code (Act V of 1898), s. 162--Accused 
pointing out place where weapon concealed—Agitated 
state of mind—Inference—Statement indicating place 
of concealment, admissibility of. 

The fact that a person accused of murder pointed 
out the place, where the weapon with which the 
murder was committed is found, as being the place 
at which it was concealed and the fact that shortly 
after the crime he was ina very agitated state and 
made a statement which led to his being asked to 
show the spot where the weapon used in the commis- 
sion of the murder was concealed are evidence of 
conduct under s. 8 of the Evidence Act which, coupled 
with the other evidence inthe case, may indicate that 
the accused was the murderer. [p. 665, col. 1.] 

A statement by an accused person, while he is in 
the custody of the Police, that the weapon with 
which the crime was committed is concealed in a 
particular place is admissible under s. 27 of the Evi- 
dence Act, but where it appears that at the time of 
making the statement the accused was under the 
influence ofthe promise of a person in authority to 
save him from punishment, the statement must 
be excluded unders, 24 of the Evidence Act. [ibid.] 

Section 162 of the Cr. P. O. is aimed against the 
admission, at the instance of the prosecution, of Police 
diaries and other records. prepared ‘or copied from the 
diaries of the Investigating Officers. It is not intend- 
ed to exclude from evidence records of searches or 
a record of a statement made by the accused point- 
ing out the place where a weapon is concealed. The 
Section does not in any way supersede the provisions 
of s. 27 of the Evidence Act. [p. 665, cols. 1 & 2.] 

The provisions of the Evidence Act are quite 
independent of the~-sections in the Cr. P. C. and 
cannot be treated as impliedly repealed in consequence 
of tle amendment of the Or. P, C. [p. 665, col. 2.] 

Trial referred by the Court of Sessions, 
Coimbatore Division, for consideration of the 
sentence of death passed upon the prison- 
er in Case No. 36 of the Calendar for 
1924, 

Mr. K. P. Ramakrishna Iyer, 
Prisoner. | 

The Public Prosecutor for. the Crown. 

` JUDGMENT. 


> Spencer, Offg. C. Ji—The accused 


for the 
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has been convicted and sentenced to death 
by the Sessions Judge ofCoimbatore for the’ 
murder of Karuppanna Goundan, a boy of 
13 years, son of a widow who was the 4th 
prosecution witness. There is clear proof 
in the depositions of this woman-and P. Wi: 
No. 6 her co-tenants, that the deceased 
went on the morning of January 31st to the 
pen inthe field, which was cultivated by 
them jointly in order to take food for a dog 
who was left on guard’ at that place. At 
about noon, P. W. No. 6 found the boy 
lying dead in the pen with a severe wound 
on his neck which severed the spine and 
the vertibral arteries. The evidence to con- 
nect the accused with the offence is that 
he wasseen by P. W. No. 7 going to the 
pen where the murder must have been 
committed and.coming away quickly a short 
time afterwards and going eastwards. 
P. W: No. I0 also says he saw him going 
to the spot. But he did not seehimon the 
way back. P.W. No.9 saw him at a dis- 
tance of 2 furlongs from the pen and com- 
ing away and running along the itterz to. 
the east. His evidence to that extent corro- 
borates the evidence of P. W. No. 7. ‘The 
learned Sessions Judge has accepted the | 
evidence of these witnesses in spite of the 
fact that P. W. No. 7 is aman of 7U years of 
age and unable to see well and that P. Ws. 
Nos. 9 and i0 have cultivated the village 
Munsif's field. I am not prepared to say 
that the lower Court was wrong in acting 
on this evidence as the learned Sessions 
Judge was in the best position to form an 
opinion as to whether they were speaking: 
the truth and whether P. W. No. T's eye- 
sight was sufficiently good to be able to see 
what he says he saw. The fact that P. Ws. 
Nos 9 and 10 are tenants under the village 
Munsif of Kulipalayam is nota ground for 
discrediting them in the absence of any 
evidence to show thatthe Village Munsif 
“was responsible for getting up a false case 
against this accused. The Village Munsif 
P. W. No. 12 denies that he ever asked the 
accused to sell his land or that there is any 
enmity between him and the accuséd in the 
matter of wages. Even supposing that 


. there was some truth in the story that he 


wished to buy the accused'sland and that 
the accused refused to sell it, it-does not 
follow that a transaction of that sort would 
engender such ill-will as would have led to 
the concoction of a false case of murder. 
Be this as it may, the strongest reason for 
thinking that the present case was not 
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concocted against-the .aćċused is that the 
information up n..which he was arrested: 
came out very soon after the crime by an 
unexpected and incidental means.. P. W. 


No. 3 the Village Munsif of Kilankundal, 


collected kist from the accused about 2 P. M. 


on: the -date of the offence and he found him. 


“to be in. an agitated stats and: answering his 
questions incoherently when he asked the 
accused why he had not brought his receipt 
book, he blurted: out some statement which: 
led to. his being arrested and handed over 

- to the Police.. Next morning there is evi- 
dence of this witness and P. W. No. § that 
the. accused pointed toa spot in a prickly 
pear bush where M. O. al, a bill-hook on 


which human blood stains were detected, 


was discovered, The Sub-Inspector, P. W. 
No, 8, says that the accused took him to the 


spot on the night of the same day, January .. 


the 3lst, but owing to want’ of light the 
“ pill-hook was not found at that time and 
during the night the spot was.guarded by 


a -constable and talayaris.. The fact that | 


the accused pointed out the place where 
the weapon was found as being thé place 
at which it was. concealed and the fact 
that shortly after the crime he was in a 
very agitated state and made a statement 


which led to his being asked to show the: 


“ spot where the weapon used in the commis- 
sion of the murder was concéaled are evi- 
dence of conduct under s 8 of the Evidence: 
Act which render highly probable the oral 


evidence in the case and indicate that the ` 


accused was the’ murderer. 


.; In addition to this, there is the evidence: 


“Of motive. P. W. No. 4 states that she 
took the accused asa partner in cultivation 
and that as he did not work well, she 


dispensed with his service and took his 


younger brother (P. W. No.6) in his place 
and that he was annoyed: in consequence 
and was quarrelling with P. Ws. Nos. 4 and: 
6: The fact that the accused .madea state- 
ment that the weapon with which the 
` rime was committed was concealed in a 
prickly bear bush would ordinarily have 
been admissible unders. 27 of the Indian 


Evidence Act ifit was made when he was in ` 


Custody ofa Police officer, but the Sessions 
Judge was right in' excluding it from the 
record under s. 24if he thought that the ac- 
cused was still under influenceof the Village 
Munsif’s promise to save him from punish- 
ment. I.consider, however, that he was 
. wrong in supposing that,the amended s. 162 


‘Was intended to exclude from. evidence: 
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records of searches and documents of a 
nature similar to Ex. D, In my opinion 
this section, both before and after amend- 
ment, is directed against the admission, at 
the instance of the prosecution, of Police 
Diaries and other records prepared or copied 
from the diaries of Investigating Officers, 
The learned Sessions Judge in para, 
6 of , his judgment expresses an 
opinion that s. 162 of the Cr. P. C. as 
revised makes every statement toa Police 
Officer irrelevent for any purpose unless it 
is proved at the instance of the defence, 
thus. treating this section as virtually 
superseding s. 27 and’ other sections of 
the Evidence Act. I am clearly of opinion 
that the provisions of the Evidence Act 
are quite independent of the sections in 


‘the Or. P. C. and cannot be treated as im- 


pliedly repealed in consequence of the 
amendment of the Cr. P. C. 
The fact that the accused pointed out 


the place where the bill-hook was con- 


cealed is evidence of conduct which, if 
un-explained, is inconsistent with his being 
an innocent person. It has been argued 
that the crime might have been committed 
by P. W. No. 6 but I can’ find no motive 
sufficient to lead this man, who had sup- 
planted his brother, to take the life of the 
child of the woman whose land he was 
cultivating. It is not proved or admitted 
that there was any immoral relations 
between him and Sellammal, and even if 
there had been such relations, there would 
have been no necessity to permanently get 
rid of her child in order that the couple 
might cohabit together. The weapon with 
which the crime was committed belonged 
to P. W. No. 11 as the letter T on it proves 
but he was not aware that his knife had 
beer taken until the Monigar told him to 
go and look and see if it was. missing. 
This man had not the least motive to 
murder this innocent child. As to the Vil- 
lage Munsif it is difficult to believe that 
he had any part in concocting a case against 
the, accused “because in his first report, 


„Ex. G, he did not even mention the accused 


as a person likely to have committed the 
crime, and there is no reason to suppose 
that in the short interval of time that passed 
before the accused was arrested and charged 
with the offence, the other witnesses in the 
case could have been gained over and pur- 
suaded to speak falsely against him. 

, The guilt of .the accused has been suffi- 


‘ciently proved and the offence cai? be 
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nothing else but mutder under s, 302, 
Indian Penal Code. Seeing that the murder 
was committed in a very cruel manner 
upon an innocent-child from a desire to 
cause sorrow to ite motuer, that is no reason 
to interfere with the sentence of death 
imposed by the Sessions Judge. The con- 
viction and sentence are confirmed and the 
appeal is dismissed.’ 

Reilly, J.—I agree that the evidence 
against the accused. to which my Lord has 
referred, including’ the evidence that he 
poiated out the place where the bill-hook, 
M. O. L was found, but excluding his alleged 
statement to the Village Magistrate of Kila- 
kundal, P. W. No. 3, that he had put the 
bill-hook in that place, is sufficient to 
warrant the conviction of the accused. I 


prefer not to express any opinion whether, 


the alleged statement to the village Magis- 
trate, which the Sessions Judge has exclud- 
ed from consideration, could be admitted 
under s. 27 of the Evidence Act. Ialso do 
not wish on this occasion to express any 
opinion abont the proper interpretation of 
s. 162 of the Cr. P. C. as now framed, as I 
do not think it is necessary for the disposal 
of this case. I agree that the conviction 


and sentence of the accused should be con- 


firmed, 
V. N. V. 
z, K. Conviction and sentence confirmed. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
UNUEFANDED CriminaL APPRAL No. 693 
ox 1924, $ 
February 2, 1925. 
Present:—Mr. Justice Cuming and Mr. 
À Justice Mukerjee. 
< SHEIKH PIRU—Accusep—APPELLANT 
VETSUS 
EMPERO R— RESPONDENT. 

Criminal Procedure Code (Act V of -1898), s. 109, 
applicability of—“Give a satisfactory account of him- 
- self,” meaning of—Previous convict attempting to con- 
ceal himself on approach of constable, whether can be 
required to give security. 

Old convicts, whether they are lawfully engaged or 
otherwise, naturally shun the Police, and the mare fact 


that a person of this class tri2s to conceal himself on - 


the approach ofa Police constable do2s not itself show 
that hə was, where he.was found, for soms unlawful 
purposs. The mere fact that a person hasa previous 
conviction isnot itself a sufficient reason for calling 
upon him to give security unders 109 of the Cr. P. ©. 
ma ne convicts must be given a chance. [p. 667, 
ool. 1.Je : ` 
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Per Cuming, J.—There is a large floating population, 
mostly of the coolie class, in Calejtta. These people ` 
have no place of abode. They spend the night in ` 
verandahs and doorways and eat where they can. 
During the day they worx as coolies. For such people 
to prove to the satisfaction of the Court that they 
have work is wellnigh impossible. The only people 
who could give any evidence on the point are pro- 
bably not known to the persons proceeded against, for . 
they are possibly employed by s2veral persons in one 
day as casuel labourers whose name and residence is 
unknown to them and who certainly would not re- 
member they had employed them. They .may be 
working quite honestly but it is very difficult, if not 
impossible, to prove it. To call on such persons to 
give security is to perpetrate a farce. [p. 666, col, 23 
p. 667, col. 1] : 

Per Mukerji, .T.—Clauss (a) of s. 109 of the Cr. P. O. 
refers to a continuous act and does not apply to a 
case where there is a momentary effort ‘at couc:alment 
to avoid detection or arrest. Passing under a false 


-name or taking precautions to conceal one’s presence 


or identity at a place amounting to a continuous course 
of conduct is what is meant by the clause and such 
precautions for the purpose of concealment must be , 
taken witha view to commit an offence. [p. 668, col. 1.] 

The whole object of the latter part of el. (b) of 
s. 109 of the Cr. P. G. is to enable Magistrates to take 
action against suspicious strangers lurking within 
their jurisdiction, for the greatest criminal in the 
world is notliable to be questioned as to his presence ` 
in his own home unless there is some specific charge 
against him. The expression “give a satisfactory ac- 
count of himself" does not mean that the person 
should satisfy the Magistrato how haspends his time 
but that he has to satisfactorily account for his presence 
within the limits of the Magistrate's jurisdiction. It ' 
means that ifa person is present within such limits or 
is present at a place within such limits to which place ` 
he does not belong and there are circumstances 
justifying a suspicion that he is there not for an 
i nocent purpose, he has got to explain his presence. 
[p. 668, col. 2.1 

‘The fact that a man does not work or that he was . 
convicted previously for bad livelihood, does not, 
justify a Magistrate without being satisfied from the 
evidence that since his release be has no ostensible 
means of livelihood, to order him to furnish security 
for gond behaviour. [p..669, col. 1] 

Satish Chandra Sarkar v. Emperor, 13 Ind. Cas. 913; 
39 Cal. 456; 15C. L J. 396;16C. W. N 499; 13 Cr. L. 
J. 161, Ralshu Kabiraj v. Emperor, 41 Ind. Cas. 649; 27 
O. L. J. 382; 22 C. W. N. 163;° 18 Or. L. J. 825, and 
Queen-Empress vy. Pooran Agarwalla, 5 ©. W.N. 28, 
referred to. h h 

Criminal appeal against an order of the . 
Third Presidency Magistrate, Calcutta, 
dated the llth November 1924 

JUDGMENT. 

Cuming, J.—I agree with the order 
which my learned brother purposes to pass 
and desire toadd some words of my own 
because I have noticed a tendency of late 
to abuse the provisions of s. 10), Or. P. ©., 
and to use itina manner in which it was, 
never intended to be used! i 

Anyone acquainted with Calcutta is aware 
that thereis a large jloating population. 


mostly of the coolie class. These people 
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haveno place of abode. They spend the 
night:in verandahs and doorways and eat 
where they can.. During the day they work 
as coolie. For such péople to prove to the 
satisfaction of the Court that they have work 
is well nigh impossible. The only people 
who could give any evidence on the point 
are probably not known to the person pro- 
ceeded against for they are possibly employ- 
ed by several persons in one day as casual 
labourers whose name and residence is 
unknown. to them and who certainly 
would not remember they had employed 
them. ` 

They may be working quite honestly but 
it is very difficult, andif not impossible, to 
prove it. To call on such persons to give 
security is to perpetrate a farce. No one 
is going to stand surety for a homeless. 
coolie. 

Logically such persons would be spendirg 


the rest of their lives in doing various ternis ` 


of one year imprisonment for failing to give 
security for obviously as soon as they came 
out of Jail they would be in the same posi- 
tion as-before and have to'be again called 
on to give security unders. 109, Or. P.C., 
which they could not furnish. 

The mere fact that a person has previous 
conviction is not of itself sufficient reason 
for calling a man to give security under 
s..109, Cr. P. ©. Even old convicts must be 
. given achance. . 

In the present case all that we have against 
the. appellant is that on seeing the con- 
stable he tried to conceal himself, Old con- 
victs whether they are lawfully engaged or 
otherwise, naturally shun the Police and I 
do not think that this ofitself shows he 
was, where he was found for some un- 
lawful purpose. Fle admits he has no 
home which is the . condition of a very 
large number of perfectly honest persons. 
He explains he works as a coolie, a fact 
extremely difficult to prove. I do not think 
that this isa fit case to call on the appellant 
to give security under section 109. 

.Mukerjee, J.—Of late we have been 
receiving an unusually large number of 
appeals from prisoners who have been sent 
to Jail by the Presidency Magistrate of 
Calcutta on failure to furnish security 
under the provisions of s. 118 read: with s. 
109, Cr. P. C., and we regret to observe that 
we have found that many of these cases 
have either been inadequately enquired 
into orare cases in which the provisions of 
the law have been altogether misapplied, | 


> . 


SHEIKH PIRU V, EMPEROR. 


é 


667 


We cannot but attribute this state of things 
‘to a misapprehension as to the true import 
ofs. 109, Cr. P. C., ands ignorance of the 
procedure which the amending Act of 1923 
has introduced into the Code. 

Under s. 406, Cr. P.C., an appeal lies to. 


“the High Court from an order unders, 118, 


Cr. P. ©., passed by a Presidency Magis- 
trate, requiring security for keeping the 
peace or for good behaviour. 8. 362 of the 
Code Jays down how the record should be 
made of the evidence of the witnesses and 
of the statement of the accused in such 
cases. Sub-section (a) of s. 362, Cr. P. C., pro- 
vides for exemptionin the mattercf record- 
ing evidence and framing of charges in 
respect of non-appealable cases. Section 


"117, Cr. P.C., lays down that enquiries 


in cases of ‘security for good behaviour 


‘should be held in the manner prescribed 
_ for conducting trial and recording evidence 


in warrant cases, except that no charge 
need be passed. In many of the cases that 
have come up before us, these provisions of 
the law have not been borne in mind. Hap- 
pily in the present case the record seems to 
-be quite in order. 

In vases under ss. 107 to 110, Cr. P. C., the 


“proceedings drawn up against the accused 


correspond to the charge and give him 
notice of the case he has to meet. The pro- 
ceedings drawn up against the accused in 
the present case were in these words:— 

“Whereas it appears, from the report of 
the Sub-Inspector F. L. Rao of section G, 
Town that you Sheikh Piru are found 
within the jurisdiction of the Chief Pre- 
sidency Magistrate of Calcutta having no 
ostensible means of subsistence and could 
not give a satisfactory account of yourself" 
etc. 
ane learned Magistrate’s judgment rung 
thus:— 

“Accused was loitering on Strand Road 
at 3a. M., and caught bya constable as he 
attempted to conceal himself. Accused is 
a confessed old offender with 11 convie. 
tions (five for theft alone). He has no work 
or place to live in. Fit object to be bound 
down under s. 109, Cr. P. CG.” ° 

Now s. 109 consists. of two clauses 
Clause (a) relates to taking of precaution for 
the purpose of concealment. It ig alleged 
that the accused attempted to conceal him- 
self on the approach of a constable; the 
constable says so. The proceedings did 
not however relate to this clause, and I 
am not prepared to uphold the order qn 


668 


a- finding in respect of a matter which was 
not alleged against him in the proceedings. 
“Moreover, mere atteript at concealment on 
the approach:of a constable is nothing. An 
old offender cannot be expected to face a 
constable, if found, at that hour of the 
night:* The appellant may have attempted 
to conceal himself to avoid observation 
but as held-in the case of Satish Chandra: 
Sarkar v. Emperor (1) that does not bring 
the accused: within the mischief of the sec- 
tion. I also agree in the view expressed 
by Shamsul Huda, J., in the case of Reshu 
Kabiraj v. Emperor - (2) that cl. (a) of 
s.` 109- refers to a continous act and does 
not apply to. acase where there is a momen- 
tary effort at concealment to avoid detection 
or arrest. In my opinion, passing under a 
false name or taking precautions to conceal 
one's’ presence or identity at a place 
amounting to-a continous course of dani 
is, what is meant by the clause. Moreover 
such precautions for the purpose of con- 
cealment must be taken with a view to 
commit an offence. Thereis no finding nor 
any circumstance in the present case justify- 
ing an inference to this effect. 

The proceedings relate entirely to cl. (b). 
That clause is divided into two parts. 
Want of ostensible means of subsistence 
and inability to give a’ satisfactory account 
of: one’s self. Hither of those, if proved, 
justifies an order under s. 118 read with 
s. 109, Cr. P.C. The Magistrate's finding is 
that the appellant has no work or place 
to’ live in. I take it that by this finding 
he means to suggest that the requirements 
of this clause have been satisfied though I 
should have desired the finding to be more 
clear as more precisely indicating whether 


the case comes under which of the parts or’ 


under both of them. 

The expressions, “who has no ostensille 
means of subsistence” and “who cannot 
give a satisfactory account- of himself” are 
widely different from each other, In’ prac- 
tice, they are very often taken as meaning 
one and the same thing and this leads toa 
misapplication pf the provision of the section. 
As observed in the case of Satish Chandra 
Sarkar v. Emperor (1) the whole object of 
the latter part of cl. (b) is to enable ‘the 
Magistrates to take action against suspic- 
ious strangers lurking within their jurisdic- 


(1) 13 Ind. Cas. 913; ; 39 Cale, 456; 150. L. J. 396; 16 

C. W.N 499; 13 Cr. L.J. 161 
(2) 41 Ind. Cas. 549; 27 Q. L. J. 382; 22 0. W, N. 

163;18 Cr. L. J. 8 ; 


SHEIKH PIRU v, EMPBROR. 


(86 I. C. 1925] 


tion, for the greatest criminal in.the world 
is not liable to be questioned as to his pre- 
sence in his own home unless there is some 
specific outstanding charge ayainst him. 
The expression “give satisfactory account 
of himself” does not. mean that the person 
should satisfy the Magistrate how he spends 
his time, but it means that he has‘to satis- 
factorily account for his presence within. 
the limits of the Magistrate’s jurisdicsion. 
It maans that if a person is present within 
such limits or is present at a place’ within 
such limits to which place he does not 
belong, and there are circumstance justify- 
ing asuspicion thathe is there not foran 
innocent purpose, he has got to explain his 
presence. In the present case the accused's 
explanation was that'he came to Oalcutta 
about a month and a half before and that 


Jhe worked as a coolie but had no fixed 


abode. If true, it is a satisfactory ex- 
planation as to his presence and, if true, 
the accused must be taken to have given. 
a satisfactory account .of himself. The 
Magistrate however finds that the accused 
has no work and no place to livein. This 
does not mean that'the accused had not 
come to Calcutta, as he stated, to work as a 
coollie or that he did not work as such at 
any time within this period, but was. in. 
Calcutta for some ulterior object. 
therefore,;of opinion, that the. accused can- 
not be said to have failed to give a satis- 
factory account of himself. . 

So far as the want-of ostensible means of 
subsistence is concerned, the Magistrate, as 
I have said, finds that the accused has no 
work or place to livein. This. finding is 
based upon a statement recorded: by the 
learned Magistrate as having been made 
by the Inspector of Police,- who together 
with the constable, are the only two wit- 
nesses examined by the prosecution in the 
case. The witnesses said that the appellanti 
could not show any work or place of abode. 
The statement is more in the nature of an 
opinion of the witness rather than a-state- 
ment of facts from which the question as to 
whether the accused did any work or how 
he earned his living could be determined 
by the Magistrate. The accused no doubt 
has no fixed abode; but hundreds of persons: 
pass their nights lying on footpaths, ‘and 
lodges in the northern quarter of the 
town, and if they earn an honest living 
they do not make themselves amenable to 
the provisions of s. 109, Cr P.C. A man 


“with- so many previous convictions cannot 


I am, ` 


~ 


Fica Of a 
“be expected to -work’ otherwise than as a 


coolie or have any better employment and 


‘then only olf andion and pass his nights in 
such shelters as hè may be'lucky enough to 
find. The Inspector only says that” the 
accused could show no work. What he 
means by it is. by .no means clear. He 


does not say whether he questioned the _ 


accused as to the places where he may 
have worked. during .the period that he was 


in Calcutta or made any enquiries there. | 
_ His statement rather indicates that about. . 


the time when the accused was arrested he 
could show nowork in which he was en- 
gaged, thatis.to say'that he was out of 
. employment at-the time. That he could 


-not- show any work does not necessarily.. 


mean that he had no ostensible means of 


` livelihood. The accused was undefended... 


The Inspector does not say what enquiries 
he made as to the place or places where 


the accused alleged. to have worked as 


-coolie and-the.Court did not think it neces- 
sary to elicit the particulars,.as it should 
have done. 3 
I am not satisfied that it has been proved 
in. the -case that the accused had no 
. ostensible means ‘of subsistence and that he 
failed to give satisfactory accountof him- 
self. I regret-to say that I have.often-found 
that the salutary provisions of s. 109, Or. P. 
‘C., turned into:a sort of an engine of op- 
pression upon old convicts who-are thrown 
helpless upon the world with none to take 
them in their employ or help them to turn 
out an honest penny-for a living. In the case 
0f Queen-Empress.v. Pooran Agarwalla (3) 
‘this ‘Court pointed oùt thatthe fact that a 
‘man does not work or that he was con- 
victed previously for bad livelihood does not 
justify -a Magistrate without being satisfied 
- from the evidence that since his release he 
has no ostensible: means of livelihood, to 
order him to furnish securities for good 
-behaviour. pt i 
For the above reasons I think the order 
_isnot justified by the evidence and the 
circumstances and it-should be set aside. 
accordingly direct'that the accused be dis- 
charged and setat liberty. © 
; ee Appeal allowed. 
2. K. Conviction set asidé. 
(3) 50. W.N. 28, ` : 


| 
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. RANGOON HIGH COURT. 
CRIMINAL Reviston No. 384-B. or 1924. 
_ June 9,.1924. 
Present:—Mr. Justice Baguley. 
MA KIN AND oTHERS—PETITIONERS 
versus 


EMPEROR— RESPONDENT, 
Penal Code- (Act XLV of 1860), s. 186—Criminal 


Procedure Code (Act V of 1898), ss. 77 (1), 5— , 


Obstruction to public servant—Warrant, legality of, 
objection as to, taken in revision—Accused absent from 
trial, conviction of, legality of. 

The conviction of an accused person who has not 
appeared at the trial and whose presence has not 
been dispensed with under s. 205 of the Cr, P. C. is 
illegal. [p. 670, col. 2.] j 

Publie servants when acting in good faith 
are entitled to protection, and Courts should not go 
out of their way to find technical’ excuses for persons 
who have used criminal force towards a public 


servant acting honestly within the scope of his 


.21 M. 296; 1 Weir 135 and 792; 7 Ind. Dec. (N. 5 


authority. [p. 671, col. 1.] 
Gokal v. Emperor, 71 Ind. Cas. 503; 45 A. 142: 20 A. 
L. J. 921; (1923) -A. L R. A) 87; 24 Cr. L, J. 151 
otu, 19 M. 349; 1 Weir 48 
and 63l; 6 Ind. Dec. (N. 8.) 948, Queen-Empress v, 
Tiruchittambala Pathan, 21 M. 78; 1 Weir 123; 7 Ind. 
Dec. (X. s.) 411, Queen-Empress v. Poomalal Udayan, 
.) 565, 
Queen-Empress v. Ramayya, 13 M. 148; 1 Weir 67: 
lnd. Dec. (x. 5.) 815, Dharam Chand Lal v, pin 
Empress, 22 C. 596, 11 Ind. Dec. (N s.) 397, Government 
of sare aa 75 Ind. Oas. 129; 510, 1; 38 O 
a. J. 77; 27 O. °W, N. -857; (1924) A.L R. (0) 1. 04 cy 
L, J. 881, referred to. | ) B(O): 124 Cx, 
A search-warrant was addressed to 
and was endorsed by the officer 
Police Station to a constable who, 
warrant, was obstructed by the 


y a Police Station 
in charge of the 
when executing the 
accused. The latter 


< were tried for an offence under s. 186 of the Pen; 
_ Code, and were convicted, Neither at the time oie 


search nor during their trial did they 


tarts : tak a 
jection to the legality of the warrant. re as 


In revision it 


“was. urged that the warrant was illegal inasumch as 


-or at the trial, the conviction could 


I: 


it was addressed to a Police Station and no 

Police Officer -by name or by description : manny 
Held, that no objection to the legality of the 

warrant, having been taken at the time of the search, 


L not be set aside 
on that ground, which was merel 
attempt at justification. [p. 671, col 1) ile at 

‘Referene made by the Sessions J udge, 
Hanthawaddy, in his Criminal Revision 
No, 226 of 1924, 


, REFERENCE.—This is an applica- 
tion for revision of the order of the 
Sub-Divisional Magistrate, of Twante 
passed in his Regular Trial No, 30 of 


‘1924, convicting five applicants of an 


_ordering them to pay afine of Rs 


No. 191 of 1923 the Sub-Divisional 
_ trate issued a bailable warrant for th 


offence under s. 186 of the Penal Code and 


. 80 each, 
Regular 
Magisa 
e arrest 
Po Aa 


< 


It appears that in his Criminal 


of one Po Tu,and that constables 


“ên 


and Mg. San went to Kalaikani village to 
execute this warrant and hearing that Po 
Tu was hiding in the house of the Ist ap- 
plicant, Ma Kin, they went and searched 
that house. It is alleged that they were 
obstructed in the search of the house by all 
the applicants. The warrant in question is 
. filed on the’ process-file of the present case 
it should of course be filed on the main file 
as an exhibit for the prosecution. The 
warrant is addressed to “Wabalaukthauk 
Thana,” that is to the Police Station asa 
whole. Censequently the warrant itself is 
‘not in order and does not comply with the 
provisions of s. 77 (1) of the Cr. P. ©., which 
requirés that awarrant shall be directed 
‘to one or more Police Officers, that is, 
the Police Officers must -be named either by 
name or -hy : office or by both in the 
warrant. The warrant was, therefore, illegal 
“and consequently the constables were not 
‘acting in the exercise of their public func- 
„tions, and no conviction can be had for 
obstruction to the execution of such an 
‘illegal warrant. On this ground alone the 
applicants are entitled to an acquittal. 
‘Again, it appears from the diary that Ma 
Kia was absent throughout the proceedings 
“and that one of the other accused Mg. Sein 
‘was allowed to appear for her. I know of no 
provision of the Cr. P. O. which allows one 
accused person to appear for another. Sec- 
_tion 205 of the Code allows the Magistrate 
when a summons is issued in the first in- 
. stanze to dispense with the personal attend- 
ance of the accused and to permit him to 
appear by Pleader. 
record to show that Ma Kin was repre- 
sented bya Pleader. “The diary note of the 
‘10th March states “U. Net appears for them” 
and perhaps it may be presumed that U. 
‘Net is a Pleader. But there is nothing to 
‘show that U. Net appeared at the subsequent 
hearings of the case. Consequently, on the 
< "ground that Ma Kin was absent throughout 
‘the proceeding and that it is not stated, 
that she was, with the permission of the 
Court represented by the Pleader as requir- 
ed bys. 205 of the Cr. P. C. it seems to me 
that the conviçtion of Ma Kin must be set 
“ aside. 
Turning to the evidence of the alleged 
obstruction the evidence of the arresting 
‘constable is merely to the’effect that Ma 


. Kin objected fo her house being searched, ` 


. that Mg. Sein and Mg. Shein used abusive 
„language to the searching party, that E Mg. 
Jooked for’ stick but ‘did not find one and 


x) 
-> 
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{set 0. 1835) 
that Hla Mg. was holding a hammer. Itis - 
admitted that no one made any attempt to . 
assault the search party and further that 
none made any active resistance to the 
search. It is also admitted that the house 
was searched. There can be no obstruction 


‘without some overt act done or physical, 


means used and the evidence clearly shows 
that there was no obstruction in this case, 
The conviction cannot, in my’ opinion, be 
supported on any ground. ` The proceedings 
are, therefore, submitted to the High Court 
of J udicature with a recommendation that 
the convictions and sentences be set abide 
in the cases of all five appellants. 
ORDER.—The fact that Ma Kin never 


_ appeared at the trial and there is nothing to 


show that under s. 205, Cr. P. O., the Magis- 
trate dispensed with her presence andallowed 
a Pleader to appear for her obviously renders 
the conviction and sentence passed upon 
her absolutely illegal. It is hereby set 


‘aside and if she has paid her fines it must 


be refunded. No note of payment or non- 
payment of fine appearsin the diary as it 
should have been done. 

With regard to the alleged illegality of 
the warrant I note that the point was never 
raised before the Magistrate and this no 
doubt accounts for the warrant itself not 
appearing as an exhibit. If strict techni- 
calities are to be insisted upon it might 
be argued that there is nothing to prove 
that the paper found in the process-file of 
the Magistrate’s case is the one under which 


-the Police Officers are acting. 
There is nothingon the , 


The learned Sessions Judge says that it is 
illegal because it is addressed to the Police 
Station and not to any Police Officer by name 
or by description, Itis addressed to ““Wahala- 
ukthuk Thana.” It is possible that the 
word “Ok” may have been omitted by a 
clerical error and the intention was to 
address it to the _Wabalaukthauk Thana 
Ok or Officer in charge of the Wabalauk- - 


“thuk Police Station which would have been 


perfectly legal. It must be remembered, . 
however, that there are parts of this Pro- 


-vince, I have served in them myself, where 


the ‘customary mode of addressing the 
Police Station Officer is to callhima “Thana,” 

I am not aware whether this is the custom 
in Twante or not. I have never served 
there, but in some parts of the Province 
the custom is well-established. The point 
however is utterly outside-the merits of the 
case, The accused did not object to the 
execution of the warrant because it wag 


(86 1. ©: 1995] 
illegal, had they done so the matter would 
have deserved very careful scrutiny, nor 
was this-raisede as a defence when they 
were tried, it. is purely an ex post facto at- 
tempt at justification and] note that they 
did not come up in revision till 74 weeks 
after the Magistrate convicted them. 

I am in full accord with Stuart, J.’s 
remark in Gokal v. Emperor (1) “Jam not 
disposed to go out of my way to find techni- 
cal excuses for persons who use criminal 
force towards constables acting honestly 
within the scope of their authority.” In the 
present casethe warrant was endorsed to 
one of the constables who were executing 
it by name by the Police Station’ Officer, 
and as I have pointed out the legality of the 
warrant was never challenged either when 
the search took place or in the Magistrate's 
Court anditis notcertain that the accused 

. did suffer from what was at most a.clerical 
error. There are many authorities which 
might be quoted showing that public ser- 
vants when acting in good faith as were 
the constables in the present case are entitl- 
ed to protection Queen-Empress v. Pukot 
Kotu (2) is a casein which the searching 
officer had no warrant at all and the prin- 
ciple that trivial errors and irregularities 
particularly ifonly discovered subsequent- 
dy’ are not a good defence which is very 
similar to the .pregent one’ underlies the 
decisions in Queen Empress v. Tiruchittam- 
bala Pathan (3), Queen-Empress v. Poomalal> 
Udayan (4), Queen Empress v. Ramayya (5), 
Dharam Chand’ Lal v. Queen Empress (6) 
and Government of Assam v. Sahebulla (7). 

Coming now to the facts of the case, it 
must be remembered that the case is one 
of revision, not of appeal, and it appears to 
me that there is evidence on the record 
which, if believed, will justify the Magis- 
“trate's finding. There is evidence that there 
waga warning to keep out or there would 
‘be trouble; there was abuse and obscene 
remarks followed by the display by: Mg. 
Sein of his private parts, the mere threat 
of which was enough to deprive one of 


(1) 71 Ind. Cas. 503; 45 A. 142; 20 A. L, J. 921; (1923) 
A. I. R. (A) 87; 24 Cr. L. J. 151. 
ae 19 M. 349; 1 Weir 45 and 631; 6 Ind. Dec. (N. 8.) 
(3) 21 M. 78; 1 Weir 123; 7 Ind. Dec, (N. 5) 411. 
sa 21 M. 286; 1 Weir 135 and 792; 7 Ind. Dec. (N. s.) 


(5) 13 M. 148; 1 Weir 67; 4 Ind. Dee. (x, s.) 815. 

8) 22 O. 596; 11 Ind. Dec. (N. 8.) 397. 

7) 75 Ind. Cas. 129; 51 O. 1: 38 O. L. J. 77; 27 O. 
W. N. 857; (1924) A, 1. RA(A) 1; 24 Or, L, J. 881, 
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the lugyis of all desire to assist in the 
search. The learnéd Session Judge say 
that E Mg. merely looked for a stick 
but did not find one. -This I presume is 
taken ‘from the evidence of Po An but 
Mg. San says that E Mg. went further and 
picked up a stick and so does Chit Pe. In 
my view there was quite enough evidence 
on the record to justify the Magistrate in 
coming tothe conclusion that there was 
obstruction, if he accepted it, and, as I have 
already mentioned, ihis is an application 
for revision, not an appeal. 

1 consider, however, that the sentences 
are too heavy as no.actual hurt was caused. 

The conviction of Ma Kin is set aside. 
The fine if paid by her will be refunded. 

The convictions of the remaining appli- 
cants are confirmed, but the fines are re- 
duced to Rs. 1U each, or, in default, ten days, 
rigorous imprisonment. The balances of 
the fines, if duly paid, will be refunded. 

Z. K. Sentence reduced, 


LAHORE HIGH COURT. 
Criminat Revision PETITION No. £38 
oF 1924, 

January 22, 1925. 

“ Present:—Mr. Justice Martineau. 
RADHA KISHAN—Convicr— PETITIONER 
VETSUS 
EMPEROR— RESPONDENT, 

Penal Code (Act XLV of 1860), ss. 193, 380, 468, 
466, 467, 474—Criminal Procedure Code (Act V of 
1898), s.°105—Removal of document from judicial 
record—ttempt to substitute another documeni— 
Offence-—Theft—Forgery—Falsification— Fabrication 
of false evidence, 

Accused while inspecting a judicial record removed 
a certain document from the record with the intention 
of substituting another document in its place with 
a view to weaken a criminal charge brougl t agains 
him. Before, however, the substitution was effected the 
clerk in charge of the record detected the action of 
the accused and stopped him from effecting the sub- 
stitution: 

Held, (1) that the accused was guilty of an offence 
under s. 380 of the Penal Code; eè 

(2) that the document which the accused had at- 
tempted to substitute in place of the one removed by 
him, having been made without any of the intents 
mentioned in s. 463 of the Penal Code, he could not 
be convicted of forgery; i 

(8) that the document attempted to be substituted 


“by the accused not teing a document of the descrip- 


tion mentioned in s. 466 or s. 467 of the Penal Cede, 
the accused could not be convicted of an offence under 
p. 474 of the Code; > g i ‘ 


en E 
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| (4) that the accused was guilty of attempting to 
fabricate false evidence but he could not be convicted 
of that offence inasmuch as it had been committed 
in relation to a proceeding in Court and no complaint 
in respect of such an offence had been made by the 
‘Court as required by s. 195 of the Or. P. C. 


Petition, under s. 439,.Or. P. O., for revi- 
sion of the order of the Additional Sessions 
Judge, Multan at Lahore, dated the 31st May 
1924, affirming that of the Magistrate, First 
Class, Multan, dated the 17th March 1924. — 

Bahhbshi Tek Chand and Mr. M. L. Puri, 
for the Petitioner. 

Mr. M. Sleem, for the 
Advocate, for the Respondent. 


JUDGMENT.—This is an-application 
for revision of an order of the Additional 
Sessions Judge, Multan, maintaining the 
conviction of the petitioner Radha Kishan 
for-offences under ss. 380 and 474, Indian 
Penal Code. ; 

The facts of the case are fully stated in 
the. judgments of the Courts below and 
need not be repeated. The inconsistency 
on which the Counsel for the petitioner 
has laid stress between the statement made 
by Khushi Ram in his evidence and his 
first statement before the Sessions Judge, 
Mr. Anderson, is apparently due to his 
having at first been under the impressions 
that the substitution of the false document 
for-the one which had been attached to 
the file had actually taken place. The 
fact remains that when Khushi Ram be- 
came suspicious of Radha Kishan, and 
put one hand on the, file which Radha 
Kishen was inspecting and the other on 
Radha Kiskan’s own papers, the paper 
P. A, which had been in the bundle taken 
by Radha Kishan out of the envelope that 
was in the file, was found lying on the 
file detached from the other papers. The 
papers of which. the bundle consisted had 
-been pinned together, and P. A., alone was 
found detached, the other -papers still 
remaining pinned together. The papers in 
-the bundle were paged from 29 to.51, and 
P. A., was marked 39-alif-6. It was im- 
possible for P. A. to haye become un- 
pinned by accident without the other 
papers in the bundle becoming unpinned 
‘as well. The only conclusion appears to 
be that it had been deliberately abstracted 
from the bundle, and I think that there 
can be no reasonable’ doubt that Radha 
Kishan had abstracted it with the object 
.of substituting for it P. B., which was 
found among his own papers and was 


Government 


RADHA KISHAN.V, EMPEROR, 


(86 T; ©. 1925} 
found to bear.the same number as P. A; 
namely, 39-alif-6. His own conduct in 
snatching P. B., from Khushi. Ram, tear- 
ing it.into pieces, and running out of the 
room tells strongly against him. He would 
not have behaved in that way ifhe had 
been innocent. 

lt is argued that the removal of P. A., 
from the bundle of papers was not theft 
because the file was in Radha Kishan’'s 
possession. But I do not agree with this 
argument as the file remained in Khushi 
Ram's possession even while Radha Kishan 
was inspecting it. Radha Kishan has 
been, in my opiuion, rightly convicted 
of an offence under s. 380, Indian Penal 
Code. - j 4 

But the conviction foran offence under 
s. 474 cannot stand as the document P. B. 
is not a document of the descriptions men- 
tioned in s. 466 or 467, Nor can.the peti- 
tioner be convicted of forgery in respect 
of that document ashe did not make-it 
with any of the intents mentioned in 
s. 463. His intention, according to the pro- 
secution was to weaken the case of ex- 
tortion brought against him by Ilahi 
Bakhsh by causing it to appear that the, 
persons through whom the compromise of 
the case under s. 506, Indian Penal Code, 
had. been brought about were those whose 
names were given in P.B., and not those 
mentioned in P.A. and in this way to 
discredit the evidence of the witnesses pro- 
duced by Ilahi Bakhsh. The offence com- 
mitted. by him would be -one of attempt- 
ing to fabricate false evidence, and he 
cannot be convicted of that offence, which 
was committed in relation to a proceed- 
ing’ in a Court, except on a complaint 
thereof, and nosuch complaint has been 
instituted. 

I accordingly accept the application go 
far as toset aside the conviction -for an 
offence.under s. 474 and the sentence pass- 
ed under that section, and to acquit the 
petitioner of that offence. The conviction 
and the sentence which has already been 
undergone for the offence under s. 380, 
Indian Penal Code, will stand. : . 


Z. K. Application accepted. < 


. 


` promised and the compromise decree concluded with. 
the following clause :—'‘Defendants are entitled to, 


` were cast in costs in the proceedings. 
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.© LAHORE HIGH COURT. 


Ssconp Crvi Appear ‘No, 1625 or 1924, - 
i ‘January 14, 1925. 3 
Present:—Mr. Justice Harrison. 
JIYA LAL AND'OTHERS—DEFENDANTS 
: — APPELLANTS i 
Aes 7 versus - ee E 
-SHUGAN CHAND‘anp OTHERS— 
PLAINTIFFS—RESPONDENTS. f 
Construction of deerée—Compromise decree—Probate 
proceedings—Estate,”. meaning of Expenses incurred: 
in respect of funeral and Probate proceedings, whether; 
can be deducted. es s 
On ‘the death of a widow, defendants, who were” 
some of the collaterals’ of her husband, prayed for 
and obtained Letters of Administration in respect of a 
Will executed by her. 


+ 


They then brought a suit for a declaration regarding’ 
‘a portion of the property which was eventually com- 


Rs. 500 out of the estate and the rest of the 


estate be divided equally, i.e. the plaintifis get half’ 
“and the defendants get half. Parties bear their own 


costs.” Ina subsequent suit by the plaintiffs for rendi- 
tion of accounts: me os 

Held, that the compromise decree could only be read 
as meaning that the net estate, after legitimate deduc- 
tions had been made, was to be divided between the 
parties andthat there was nothing in the wording 
of the decree to show that any expenses incurred by 


the defendants were taken into account in calculating’ 
the sum of Rs. 500 awarded to them by the decree ` 
and that, therefore, the defendants were entitled, in : 
addition to the sum-of Rs. 500, to a half share of the’ 
expenses incurred by them in connection with the. 


funeral of the testator and in connection with obtain- 
ing the Probate and realising the assets. [p. 673, col. 2.] 


‘Second appeal: from the decree of the | 


District Judge, Karnal,” dated the lst May 
1924, modifying that of the 


1923. 
‘Mr. Shamair Chand, for the 


. Das, for the Respondents. 


‘JUDGMENT.—On the death of one 
Musammat Resham. certain collaterals pray- 
ed for and: obtained Letters of Administra- 
tion in virtue of-a Will executed by her. 
Other ‘collaterals contested the Will and 
They, 
the unsuccessful side, ‘then brought a suit 
for declaration regarding a. portion: of the 
property and the case’'was fought up to the 
High Court and there compromised. 

A decree was passed in the terms of the 
compromise concluding with these words. 
“Defendants are entitled to Rs. 500 out.of 
the estate and:that’the rest of the estate 
be-divided ' equally: (4; e., the: plaintiffs get 
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JIYA TAH v. SHUGAN OHANDI | 


Plaintiffs, who were other_ 
collaterals, contested the Will but were unsuccessful. . 


| Sub-Judge, : 
Fourth Class, Karnal, datèd the 30th July - 


Appellants. 
Mr. Beni Prashad Khosla, for Mr. Sundar - 
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half and the defendaiits get half); Parti ` 
to bear their own costs”. - 
` The present suit was then filed by the 


‘same plaintiffs for rendition of accounts and 


the total sum of Rs, 349-12-10 was awarded 
to them. . They claimed a further sum total- 


‘ling Rs. 258-6-0 which was awarded by the 
“District Judge.on appeal. 


On second appeal the defendants urge 
‘that these sums should not have been allow- 
ed. They fall under four heads :—-- 

Rs. 41 funeral expenses. 

Rs. 7 costs of realizing Rs. 70 awarded in 
the Probate proceedings, | 

- Rs. 538-12-0 expenses for obtaining Pro- 
bate; and against these the Rs. 70 realized 
by the defendants to be brought into ac- 
count, being the costs actually received by 
them; in other words Rs. 41+Rs. 7+ 
Rs. 538-12-0= Rs. 586-12-0 out of which Rs. 70 
are to.be deducted leaving Rs. 516-12-0 
to be divided half and half. The result 
would: be that the defendants would get 


` Rs. 258-6-0 more, the plaintiffs so much less. 


‘It is conceded ‘that in ordinary Probate 
proceedings these items of funeral expense 
and expenses in obtaining Probate and 
Letters of Administration would be:allowed 
before the total of the net estate were 
reached. The reason why they have been 
disallowed is that the District Judge has 


- agreed with the view put forward by the 
: plaintiffs that to do so would be to go be- 
- hind the decree, and that it must be pre- 


sumed apparently that these items were 
taken into account at the time of the com- 
promise and at the time the sum of Rs. 500 
was allowed to the defendants over and 
above the half share in the estate. It is 
pointed out that in their compromise the 
expenses incurred in recovering debts were 
taken into account and allowed to the de- 
fendants. Even soit appears to me that 


“the words of the High Court decree can 


only be read as meaning the net estate 
after legitimate deductions have been made. 
There is nothing in the wording of the 
compromise to show that any expenses 
incurred by the defendants were taken into 


‘account in calculating the sum of Rs. 500 


and in acase of this sort I think the estate 
can only mean the amount, which pays 
estate duty, and which comes into the 
hands of the administrators or its executors, 
This will cover theitems of Rs. 41 and 
Rs. 538-12 0 and'the item of Rs. 7 would 


‘more correctly have been shown by deduc- 
“tion front the item of Rs. 70 credited on the 


at 
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other side, -Asit has been separately shown 
I think it must be allbwed. 

I, therefore, accept the appeal and allow 
Rs. 258-6-0 more to*the defendants on ac- 
couat of their share in these legitimate ex- 
penses. 

Taking everything into account [ order 
that the ‘parties shall bear their own costs / 
throughout. 


Z, K. Appeal accepted. 


CALCUTTA HIGH COURT. 


APPEAL FROM APPELLATE Decrees No. 1264 
oF 1922. 
January 12, 1925. 
Present :—Mr. Justice Suhrawardy and 
Mr. Justice Cuming. 

RADHA KISHAN MARWARI— 
Derenpant No, 1—ApPELLANT 
versus 
SARBESWAR NAG AND oTHERS— 
PLAINTIFFS— RESPONDENTS, 

Evidence Act (I of 1872), ss, 11, 13, 21, 82—Recital of 
bounduries in lease, whether admissible to prove title 
of lessor to another "plot" Claim”, meaning of. 

ln a suit by a lessee of a plot of land to recover 
possession of the plot from a third person, the plaintiff 
sought to rely upon a recital in a deed of lease relating 
to an a:joining plot of land granted by his lessor 
before the date of the plaintiff's own leass and at a time 
when there was no dispute about the land in suit, 
stating that the land in suit belonged to the lessor: 

‘Held, that the recital was only an admission made by 
the plaintift’ 8 lessor in hisowh favour and was conse- 
quently not admissible in evidence under any of the 
provisions contained in ss. l1, 13, 21 or 32 of the 
Evidence Act. [p. 875, col. 2.] 

Bansi Singh v. Mir Amir Ali, 11 ©. W. N. 703, 
Ramdahin ka v. Dhunwanti Koer, 15 Ind. Cas. 624; 
17 C. W. N. 1016 and Ramanipershad Narain Singh v. 
Mohanth Adaiya Gossam, 31 C. 350, referred to, 

The word ‘claim’ in s. 13 of the Evidence Act denotes 
a demand or assertion in relation toa thing or attribute 
as against or from some person. showing the existence 
of a right to it in the claimant. [ibid.] 

A bare statement may or may not be a claim accord- 
ing to the attending circumstances in whichit is made. 
It may amount toaclaim or be a mere statement of 
claim. [ibid] 

There is a distinction between statement of a claim 
anda claim, though in some circumstances a state- 
ment may amount to a claim; the latter is made with 
reference to aright ina thing which was at that time 
being dealt with directly or in contemplation, the 
former may be casual or made with reference to some 
other right or thing. [ibid.] 

The word ‘assertion’ indicates some act or deed which 
may or may not follow a statement. [ibid.] 

Appeal against a decree of the Sub- 


ordinate Judge, Asansol, dated the 17th of 


RADHA KISHAN MARWARI V. SARBESWAR NAG. 


. also claim 


tsë-t. 6.1925}. 
February 1922, reversing-that of the Munsif | 
Asansol, dated the 9th ‘of July 1921. 

Babus Kamesh Chandra Sen and Bankim : 


Chandra Banerjee, forthe Appellant. 
Mr. M. A. S.M. Akram, for the Respond- 


ents. 
JUDGMENT. 

Sukrawardy, J.—Plaintiff: No. 1 
along with his lessee plaintiff No. 2 brought 
this suit for establishment of title to and 
recovery of possession of a plot of land 
alleging dispossession by the defendants 
in 1918. Plaintiffs’ claim is based on a 
lease from the alleged owners of the land 
Makhan Roy and Ananta Roy dated l4th 
Falgun 1306. The defendants resist the 
plaintiffs’ claim by virtue ofa lease dated 
l4th Chaitra 1306 from defendants Nos. 2 
and 3 to whom they assert the land in 
suit belongs: They further deny plaintiffs’ 
possession within the statutory period and 
title by adverse possession. 
On these pleadings two principal issues 
were raised as to title and limitation. In 
the Trial Court the learned Munsif found 
both the issues against the plaintiffs and 
dismissed the suit. On appeal by the 
plaintiffs the learned Subordinate Judge 
set aside the decision of the Trial Court 
and decreed the suit. Hence this appeal 
by the defendants. Jt is admitted that 
none ofthe parties has been able to produce 
any document showing title in their 
respective lessors the question of pussession, 
therefore, assumes paramount importance. 
The learned Subordindte Judge in finding 
possession of the plaintiffs has relied, 
among other, pieces of evidence, on a state- 
ment made by Makhan Roy ene of plaint- ` 
iffs’ lessois in potiah (Ex. 4). This potich is 
a lease granted by Makhan.in 1305 toan- 
other person ofa plot ofland adjoining and 
to the east of the disputed land. ln giving 
the boundaries of the plot leased out by 
the pottah the western boundary is given 
as the plot in suit which is described as 
belonging to the lessor. The learned 
Subordinate Judge has attached great 
importance to this statement in the poliah 
by the plaintiffs’ lessor made a year before 
the plaintiff's lease and at atime when 
there was no dispute about the land jin- 
suit. It is argued before us and that is 
the only point urged in the appeal that 
the above statement in the potiah cannot 
be used as evidence against the defendents 
as it is in the nature. of an admission 
which cannot be used in davour.of the 
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person making it or any other person claim-’ 


ing through him. 


Under s. 21 of .the Evidence Act an 


admission cannot be used as evidence in 
favour of the person making it or any 
person. claiming under him except under 
some circumstances'one of which is that it 
may beso used ifitis.relevant otherwise than 
as an admission. It is, therefore, necessary 
to consider if the statement above referred 
to: is otherwise relevant and as such can 
be proved on behalf of ihe person making 
it. It is not seriously contended that 
the statement is relevant under s. ll, 
Evidence Act as it can hardly be said to 
be a ‘fact’ within the meaning of that 
section... Nor is. ib maintained that it is 
admissible under any of the clauses of 
8. 32; though ‘it appears that Makhan 


Roy is now dead. But ib is attempted to. 


make it evidence under s. 13 of the 
Evidence Act. It is said that the pottah was 
evidence of-a transaction or a particular 
instance in which the right to the land 
or possession thereof was claimed or assert- 
ed by ‘plaintiff's lessor. It may not be a 
‘transaction’ as the pottah didnot relate to 
the land in suit. Bansi Singh v. Mir Amir 
Ali (|), but great stress is laid on cl. (b) 
-of that section. That clauseis in these 
words :—" Particular instances in which the 
right or custom was claimed, recognized or 
exercised, or in which its exercise was disput- 
ed, asserted or departed from.” This sub- 
section is divided into two parts: the first 
part deals with particular instances when 
| the right was claimed; the second part 
speaks. of particular instances when the 
exercise of the right was asserted. In the 
' present case there was no assertion of 
an exercise of the right. Assertion indi- 
cates some act or deed which may or 
may not follow a statement. 
therefore, to consider whether in the present 
case the right.to the. land in suit was 
‘claimed’ by the plaintiffs’ lessor: by de- 


scribing it as belonging to him in giving’ 


the boundaries of a contiguous plot of -land 
let out under Ex. 4. .The word ‘claim’ has 
not been defined in the Act nor, so far 
as we are aware, has it received judicial 
interpretation.- Inthe Oxford Dictionary 
the ‘verb ‘claim’ is said to mean “(1) to 
demand as one’s own or one’s due; to seek 
or ask for on the ground of right: (2) to 
assert or demand recognition of an alleged 


“(ALO W, N. 703, 


“statements. 21 seeks to exclude. 


It remains, - 


. 
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right, title, possession, attribute, acquire- 
ment or the like, to assert one’s .own to 
affirm one’s possession: sense (l) claims 
delivery of a thing, sense (2) the admis- 
sion of an allegation.” The word, therefore, 
denotes a demand or assertion in relation 
to a thing or attribute as against or from 
some person or persons, showing the 
existence of a right to it in the claimant, 
A bare statement may or may not be a 
claim according to the attending circum- 
sstances in which it is made. -It may 
amount to a claim or be a mere state- 
ment of claim.. There is a distinction, 
not too subtle, between a statement of a 
claim and a claim, though in some circum- 
stances a statement may amount to a 
claim; the latter is made with reference 
to a right in a thing which was at that 
time being dealt with or directly in con- 
templation, the former may be casual o 
made with reference to some other right 
or thing. The illustration under s. 13 
‘alfurd some indication of the meaning to 
be attached to the words used in the 
section. To give ‘claim’ a’ wider mean- 
ing will practically neutralise the 
elect of s. 2L and make all statements 
wherein arightis. stated to exist provable 
on behalf of the person making them, how- 
ever, recent they may be. I make a note 
in my note-book that I have lent Rs. 1000 to 
A; thereafter I bring a suit against A and 
put in my note-book to prove the entry I. 
had made therein. If this evidence ‘is ad- 
missible in my favour, L do not know what 
In my 
judgment the statement made in Ex, 4. 
that the land to.the west of the land demis- 
ed under that pottah belonged to the plain- 
tiffs lessor is a mere recital and does not 
amount to aclaim and cannot be proved 
on behalf of the plaintiff and hence that 
document is inadmissible in evidence, 

In this -connection attention may be 
drawn to the cases of -Rumdahin Rai v. 
Dhanwanti Koer (2) and Ramani Pershad 
Narain Singh, v. Mohanth Adaiya Gos- 
simi, (3). In-these cases similar state- 


ments were held inadmissible but 
without sufficient discussion of the 
law. In the ¢ase of Ramdahin Rai v. 


Dhanwanti Koer (2), even a statément 
made by the predecessor of the defendant 
while dealing with the property claimed | 
was held inadmissible against the plainte ~ 
(2) 15 Ind Oka, Bok I7 O WN. LOR, | yu A 
(3) 3b ©, 380, a a 


876. 


iff. - It is not. necessary: to go so far but 
it, shows the anxiety of the Court to up-hold 
the salutary principle of disallowing proof 
of statements in favour of a party making 
it or his representatives-in interest and thus 
not permitting a party to take advantage 
of his own act.. 

„The finding of the learned Subordinate 
Judge on oral evidence of possession adduc- 
ed, by the parties is vague and indefinite 
though it seems, from his comments on the 
defendant's evidence, that he prefers the 
oral evidence. on behalf of the plaintiffs, 
But, asI have stated, there is no docu- 
mentary, evidence of title on either side 
and as the learned Subordinate Judge has 
relied upon the poitah Ex. 4 in proof of 


plaintiffs’ possession, we cannot, in second ` 


appeal, say that excluding the potiah he 
would have arrived at the same conclusion 


on the question of possession. The learned. 


Subordinate Judge has not also entered any 
finding on theissue of limitation. We are, 
therefore, constrained to allow the appeal 
and send the case back to the lower Ap- 
pelate Court for a re-examination of the 
evidence on record excluding the pottah 
Ex. 4 from consideration and we order: ac- 
cordingly.. The costs will abide the result. 
Cuming’, J.—l agree. 


Z. K. Appeal allowed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 992 
` oF 1921. 
June 7, 1923. 
Present: —Mr. Justice Foster, 
RAM PRAGASH LAL—Degrenpant— 
APPELLANT 
t ` versus 
- Musammat BHIKNA KUER 
. “AND ANOTHER— PLAINTIFFS AND 
HARBANS SAHAI AND OTHERS— 
` DEFENDANTS— RESPONDENTS. 
. Transfer of Property Act (IV of 1862), s. 128— 
Gift—Attestation,® necessity of--Conveyance made 
banazar parwarish, whether gift--Consideration and 
motive. . we, 

A transfer which falls under the definitien of gift 
and is, not attested in accordance with the provisions 
of s. 123 of the Transfer of Property Act, is null and 
void, [p. 676, col. 2] 

In a voluntary conveyance of property made banazar 
parwarish and declaring the transferee to be the malik, 
there was no promise .and no mention of any act on 
the part of the transferee in return for the grant: 

e 


t 
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(86 t C1925) 


Held, (1) that the transfer was a ‘gift, and a good” 
example of tho difference between consideration and , 


motive, ths words banazar per garish indicating the 


motive of the grantor; [p. 676, col. | : 


(2) that the transfer was an avsolute gift. [ibid] ` 
Appeal froma decision of the Subordi- 


nate Judge, Muzaffarpur, dated the 21st 


March 1921, reversing that of the Munsif - 


First Court, Muzaffarpur, dated the 14th 
September 1920. 


Mr. S. K. Mitra, for the Appellant. 


Mr. Jadubans Sahay for Mr. L. N. Singh, ` 


for the Respondents. 
JUDGMENT.—The question that was 
most important in the decision of the 
appeal out of.which this second appeal 
arises was whether the plaintiff Musammat 
Bhikna Kuer had a cause of action. The 


previous plaintiff was Musammat Sundar’: 
Kuer and on her death pendente lite the pre- - 
_ sent plaintiff was substituted on the ground 
that she was the transferee of the heir of ` 


Musammat Sundar Kuer. The defendant 
immediately raised the issue whether 
Musammat Bhikna Kuer had a right to sue 


in that capacity. It is obvious that the’: 


defendant was competent to raise this issue, 


is hostile to the defendant's interest, and 


_ The plaintiff is suing for a declaration that | 


the defendant can point to the terms of . 


s. 42 of the Specific Relief Act and ask 


that they shall be respected. The plaintiff, , 


in such a suit as this, must be one entitled 


to some legal character or to some right as - 
tothe property. and the defendant says:— ' 
“You must first show that you have an ' 


interest-in this property before you can 
move the Court for a decree that will pos- 
sibly affect my interest :” for the defendant 
claims: to have purchased in auction-sale 
the very land in .respect of which the 
declarations are being sought in the present 


suit, and the declarations contained in the > 
reliefs are directly repugnant to the de- ` 


fendant’s alleged title. The plaintiff's right 
tosue having been challenged she relies 
upon a document executed by the admitted 
owner of the property, Harbans Sahai. That 


document purports. to convey the property’ 


to Musammat Bhikna Kuer who is to be 
malik and: it is stated that the grant is 
made banazar parwarish. In the First Court 
this was held to be a deed of gift which 
required attestation under s. 123 of the 


Transfer of Property Act, and as the evi- 
dence’ shows that there was no attestation : 


on 


effected,. the. deed was null and void. The > 


learned Subordinate Judgein appeal held 
that this was.not a deed of gift but a.deed 


, [86.1 ©. 1925] SRERDH, 
_ of.conveyance. It.is difficult to'understand 


what kind of conveyance is meant by the. 


, learned Subordinate’ Judge. It cannot 


' be a sale, for is transfer: of ownership 


in exchange for a price paid# or promised ; 
“nor does it fit in with the definition of a 


settlement to be found in the Indian Stamp | 


. Act. Ib isan absolute transfer and it ap- 
_ pears to me tobe purely voluntary. -The 
, fact that it was made banazar parwarish, 


“only indicates to me what was the motive ` 


`” of the grantor and, in.my opinion, this is a 
“good example of the difference. between 
: gonsideration and motive. Here there isno 
` promise and no act on the part of the donee 
in return’ for the grant. I hold -that 


. the transfer Ex.-2 is. a” transfer that falls 


under the definition of gift and that as it 
“was not attested in accordance with the 
provisions of s. 123 of the Transfer of Pro- 
` perty Act itis null and void. It follows 
_ that the plaintiff Musammat~Bhikna .Kuer 
has not shown any title that would justify 
her coming into Court under s. 42 of the 
Specific Reliéf-Act. The appeal must, there- 
fore, succeed, and in view of the fact that 
‘the defendant is successful on.this one 
"point it is unnecessary to go into other 
questions raised in the suit. Costs to the 

. defendant, , ANG 
N. H. _Appéal-allowed, | 


CALCUTTA HIGH COURT.. 
. APPLICATION IN Suit No. 2051 oF 1923. 
: July 30, 1924, J 

. +, Present:—Mr.. Justice O. O. Ghose. 

- SREEDHAR CHAUDHURY— APPLICANT 
aE e Ka versus. ;/ 
< NILMONI CHAUDHURY AND OTHERS— 

E ; 'OPPOSITE PARTY. 

Receiver, appointment of—Adverse title, claim of — 
Procedure--Examination pro interesse sno, when can 
be directed—Pendency of suit, effect of--Dili- 
gence, * : z 
: When a Receiver isin possession of property under 

- the process or authority of the Court, his possession is 
< not to be disturbed even by an ejectment under an 
‘adverse title without the leave of the Court, for the 
‘Receiver’s possession is deemed ‘to be the possession 
of the Court and the Court will not permit itself to be 
made a suitor in a Coult of Law. The proper and usual 
“mode adopted under such: cir¢umstances is for the 
party claiming an ‘adverse interest to apply to the 
-‘Court to be permitted to come in and be examined pro 
interesse suo. [p.679, col. 1] . TENE 
: Where, however, the question to be tried is a pure 
matter of kilo, the Court froma/sehss'of convenience 


| |, SRERDHAR OHAUDHURY V, NILMONY CHAUDHURY, 


. 
“nt 
and justice will generally authorise a suit to he 
brought, taking care, however, to protect the possession 
of the Receiver by giving proper directions. [p. 679, 
cols..1 & 2.) ‘ 

Where a.suit with regard to the title to the property 
in dispute has already been instituted an application 
for examination pro interesse suo will be refused. 
[p. 679, col. 2.] 

An order for an examination pro interesse suo is 
never made unless the applicant shows diligence. 
[ibid] ; 
<” The jurisdiction to direct an examination pro inter- 

esse suo must be exercised very sparingly and only 
.'in very special cases and under special conditions. 
[p. 679, col. 2; 680, col. 1.] 


_. Messrs. N.. N. Sircar and B. K. Ghosh, 
for the Applicant. 

Messrs. Langford James and M. N. Mitter, 
for the Opposite Party. 
 JSUDGMENT.—This is an application 
on behalf of Messrs. Mugneeram Banger & 
Co., and Harsookdas Balkissendas for an 
order (1) that an enquiry may be made as 
.to whether the applicants have any and 

. what interest in the collieries taken posses- 
sion of by Mr. R. N. Mitter, the Receiver 
appointed in this suit, (2) for a direction on 
the Receiver to pay rents and receipts from 
the said collieries to the applicants or for 
such other direction as to this Court may 
seem fit and proper, (3) that the said Receiver 
do give up possession of the said collieries, 
(4) for a direction on the Receiver to stop 
the monthly payment of Rs. 500 to himself 
and Rs~500 for establishment charges and 
Rs. 3,000 to Sreedhar Chaudhury and Nil- 
moni Chaudhury out of any income of the 

: collieries mortgaged to the applicants and 
making any payments out of the income of 
the mortgaged collieries to the creditors of 
Chaudhury & Co., and Sreedhar Chaudhury 
and (5) for such other orders as to this Court 


` 


.” may seem fit. ‘ 


The facts which have given rise to the 
“present application, shortly stated, are as 
follows :—Messrs. Harsookdas Balkissendas 
. who obtained on the 21st August 1923, a 
decree in suit No. 2239 of 1923 against the’ 
Firm of Messrs. Chaudhury & Co., in which 
_the parties herein are partners, for a sum 
of Rs. 10,000 made an application to this 
- Court for an order that the Firm of Messrs. 
‘Chaudhury & Co., might beeadjudicated as 
insolvents. That application came on before 
me.and was disposed of by me on the 9th 
May 1924. There was an ‘appeal against 
my judgment, but the same was dismissed. 
My judgment is reported as Ex parte Har- 
` sukdas Balkissendas (1) wherein I have set 
(1) 83. Ind, Gas, 941; 39-0. L. J. 512; (1924) A, I. R. 
“(O.) 964, ae NANG 
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out fully the facts ‘to which my attention 
“was drawn in the said application in insol- 
vency, It is alleged that with the object 
of using the property of the Firm of Chau- 
‘dhury & Co., in such a manner asit suited 
‘the firm and with the object of delaying 
and defrauding the creditors of the firm, 
' the parties herein formed a scheme of insti- 
tuting acollusive suit and of having a 
nominee of their own appointed as Receiver 
and although unable to pay their just debts, 
of using the income of the collieries be- 
‘longing tothe firm for their own purposes. 
The suit referred to is the present suit 
“which was filed in July 1923, for dissolution 
of partnership and for partnership accounts, 
By an order by consent which -was passed 
‘on the 17th July 1923, Mr. R. N. Mitter, 
Barrister at-Law, and an Advceate of this 
Court, was appointed Receiver of the part- 
nership assets, which included certain 
-'colliery properties. In passing, it may. be 
noticed that the said colliery properties are 
‘at present the subject-matter of a suit 
instituted in the Court of the Subordinate 
‘Judge of Dhanbad in Bihar by one Mugnee- 
ram Banger and others, the came being a 
suit to enforce a mortgage of the said 
-eolliery properties, executed by Nilmoni 
„Chaudhury on the 22nd January 1920 The 
-said suit in the Dhanbad Court was in- 
“stituted on the 4th August, 1923, and an 
‘order was made by the Suberdinate Judge 
of Dhanbad on the lath September 1993, 
by which the said Mr. R. N. Mitter was 
appointed Receiver of the mor{gaged 
premises. The mortgagors being dissatis- 
fied with the last mentioned order, appealed 
to the Patna High Court and hy their 
judgment delivered on the’ 7ih Janua y 
1224, Das and Ross, JJ.„ allowed the 
op and set aside the order of ‘the Sub- 
ordinate Judge, appointing Mr. R. N. Mitter 
as Receiver in the Dhanbad nit of the 
mortgaged premises. The judgment of 
their Lordships of the Patna High Court is 
reported as Sirdhar Chowdhury v. Mugni- 
ram Bangar (2), where the facts of the 
Dhanbad suit are set out. It is alleged 
that the Receiter has, instead of paying the 
interest due on the mortgage of the colliery 
properties, paid a sum of ‘Rs. 1,41,(54 50 
in satisfaction of certain alleged debts a1.d 
liabilities of Mersrs. Chaudhury & Co., and 
attention is drawn to tle isct it was stated 
‘in the Court of Appesl cn tLe tih Jure 
(fy TP Ire. Cre CEC P Jet 287; E24) Let. t45 I L 

wy, 243; (1924) A. 1, R. (Tat) 491 Eora 


BRREDHAR CHAUDHURY V. NILMONY CHAUDHURY, 


(86 T.-0. 1985] 


1924, that large sums `of money amounting 
in all to between three and four lacs have 
been paid by the said Receiver to various 
unsecured creditors. The present applicants 
contend that as mortgagees of the said 
colliery properties. they have a title para- 
mount to that of the persons who procured 
the appointment of the Receiver and that 
they are entitled to be examined pro inte- 
resse suo and to establish their claim as 
mortgagees and to have the rents, issues 
and profits of ‘the mortgaged properties 
already received and to be received by Mr. 
Mitter as Receiver, applied in satisfaction of 
the ‘incumbrance held by them. The appli- 
cants further urge that in any event the 
Receiver should be restrained from paying 
the profits of the said mortgaged properties 
to unsecured creditors or to creditos who 
have no priority over the applicants as 
mortgagees. Attention is also drawn by 
the applicant to the condnuet of the Receiver 
in giving personal undertaking to trades- 
men and money-lenders and it is suggested 
that to futher the scheme, to effectuate 
which the presentsuit has been brought, 
the Receiver has set up a contention 1] at 
the present applicants are merely unsecuied ' 
ereditois and has brought a suit in this 
Court against the applicauts praying for 
a declaration that the mortgage of the said 
colliery properties is no longer sulsistirg 
and that the murtgagees had been over- 
paid. I am informed that the last n en- 
tioned suit was instituted more tlan ayar 
ago, but that no summons has yet leen 
served, nor kave any steps been taken in 
the said suit, notwithstanding demau.ds fer 
service of summous. In opposition to ile 
present application there have leen vecd 
before me theaffidavits of Nilmoni CLru- > 
dhury and Mr. R. N. Mitter. 1 desire to say 
atonce that there was no justification wlat- 
soever on the part of the Receiver to wiite 
the letter of the 15th January 1924. which 
is referred to in the affidavit of Kissengcy al 
Bagree and that the Receiver has hy Lis » 
conduct merited the severe displeasure of 
the Court. Jt isintolerable that a Receiver 
of this Court should so far forget hirrelf . 
as to write Jette1s to creditors of tlhe Fiym 
of Chandhury & Co., in the manrer in 
waich he has done. The Receiver Jas 
through his Counsel expressed his regret 
and after seme hesitaticn- I have decided 
to accept his ayolegy.' On the merits of 
the present application and also en -the 
‘question whether such an application’ -can 


fag 1. O: 1925) 


- lie, I have heard an elaborate argument 
from Mr. Langfor® James. He has argued 
that although there is power in the Court 
‘to make an order for examination pro 
interesse suo Court hasa discretion in the 
matter and will never exercise that discre- 
tion'in favour of the applicant where the 

- applicant himsélf has instituted a suit or 
action to try the question of title. He 
points out that there is asuit to enforce the 
mortgage pending in the Court ofthe Sub- 
ordinate Judge at Dhanbad;.no doubt a con- 
tention has been raised that the mortgage 


- has .been paid off, but in anv-event the . 


question of title will have to he gone into 
in the Dhanbad Court and it is, therefore, 
argued that this Court on the present appli- 
cation will refuse to make an order such as 
has been prayed for. 


Mr. Sircar, who appeared in support of 


the application has argued that having: 


regard to the events which had happened, 
the mortgagees have had no other alter- 
‘native but to make the present application 
in the present suit in which a Receiver has 


been appointed, and that the Court will 


-not make an order refusing to examine the 


applicants pro interesse suo unless it is- 


perfectly clear that there is no foundation 
for theclaim. No doubt, when a Receiver 
is in possession of property under the pro- 
cess or authority of the Court, his posses- 
sion is not to -be disturbed even by an 
ejectment under an adverse title without 
the leave of the Court, for the Receiver's 
possession is deemed: the possession of the 
Court and the Court will not permit itself 
to be made‘a suitor in a. Court of Law. 
The pyroperand usual mode adopted under 
such circumstances is for the party claiming 
an adverse ‘interest’ toapply to the Court 
“to be permitted to come in and be examined 
pro interesse Fsuo [see in this connection 
_ Searle v. Choat (3).] The practice in Eng- 
land is to allow the applicant to go before 
the Master and to state his title upon 
which he may in the first instance have the 
judgment of the Master and ultimately, if 
necessary, that of the Court, but where 
the question to be tried is a pure matter 


‘of title, the Court from a sense of conveni- ` 


ence and justice will generally authorise 
asuit to be brought, taking care, however, 
to protect the possession by giving -proper 


is D (1884) 25 Ch. D. 723; $3 L, JCh: 308; 32W. R. 
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‘Dhanbad Court, where 


‘gion, therefore, to which I 
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directions [see Angel-¥. Smith (4), Brooks v. 
Greathed (5), Bryan v. Cormick (6), Hayes v. 


. Hayes (7), Empringham %.shoit (8) and Evelyn 


v.-L2wis (9).| But what are the facts in the 
present case? Soon after the institution 
of the present suit the, \mortgagees went 
to the Dhanbad Court to enforce their mort- 
gage, as they were entitled to do. They 


‘made an application in the Dhanbad Court 


for the appointment of alReceiver. of the 
mortgaged premises and they obtained an 
order for the appointment ofa Receiver, 
That orcer, however, was subsequently set 
aside ‘on appeal by the Patna High Court. 
Then there were the insolyency proceedings 
in this Court, to which |I have referred. 
Then followed the present application. I 
should have been glad to jassist the mort- 


-gagees who claim a` title paramount by 


making anorder for their| examination pro 
interesse suo, but for the yeasons about to 
be given I must refuse the present appli- 
cation. My reasons aretwo in number. In 
the first place, there is the suit in the 
he mortgagees' 
rights will have to be established, and there 
is also suitin this Court instituted by the 
Receiver in which no summons has yet 
been served; and in the second place, an 





‘eximination pro interesse sto is never made 






diligence, and 
in this case the applicants|have not shown 
diligence. ‘The applicants cannot be allowed 
now to come into this suit} by petition for 
examination pro interesse suo, laying by the 
suit which they had begunlin the Dhanbad 
Court to obtain the same relief. As the 
Master of the Rolls (Plumer M. R.) said in 
Brooks v. Greathed (5) “it would not be con- 
sistent to give to the applicants that on 
petition, which they had themselves 
sought by another remedy.) The conclu- 
ave regretfully 
come, on the facts of this case, is that I 
must refuse the present application. As I 
have said, there is undoubted power in the 
Yourt to make such an order, as has been 
asked for; such orders have been made 
from very early times, althoygh itis per- 
fectly true that the Court has exercised the 





(4) 11804) 9 Ves. Jun. 335 at pp. 338; 339; 32 E. R. 
632: 7 R. R. 214. > 
(E0820) 1 Jac: & W. 176; 37 E. R. 342. 

(8) (1788) 1 Cox 422; 29 B. R. 1231. 

(7) (1674) 1 Ch. Cas. 223; 22 E. R. 772. 

(8) (1844) 3 Hare 461; 67 E. R. 463; 13 L. J. Ch. 300; 
8 Jur. 856; 64 R. R. 378. 

(9) (1844) 3 Hare 472 at p. 475; 67E R, 467; 64 R. R, 


381, . 
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_ power. very. spariagly.and only in very 
‘- special cases and under special conditions 
“ [see Motivahu v. Premvahu (10) and Mahomed 
~ Nadhi Gabstanav. Zaharra Bagum (11).] But 
t although I refuse the present application, 
` I am prepared to assist the applicants as 
“far as it lies in my power and I propose to 
‘do thatin this way, viz. that I direct the 
Receiver to take immediate steps to bring 
‘the suit which he has instituted in this 
‘ Court -against the applicants toa hearing, 
“and, secondly, the Receiver must not pay 
out any moneys out of the estate 
‘ possession without my order having been 
‘previously obtained. ‘The Receiver can ob- 
tain such orders by means of communications 
‘addressed to the Registrar of the Court; he 
is not to incur costs by making applications 
‘in Court. Having regard to the peculiar 
circumstances of this case, 1 shall make no 
‘order as to costs. 


mae eS Application refused, 
(10) 16 B. 511; 8 Ind. Dee. (x. 5.) 819. 
(11) 17 O. 285; 8 Ind. Dec. (xN. s ) 728. 
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LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL APPEAL 
No. 1801 or 1924. 
December 22, 1924. 
Present:—Justice Sir Henry Scott- 

Smith, Kr, ; 
HARNAM SINGH— Dsrenpant— 
APPELLANT 
versus | . ‘ 
HAY AT—PLAINTIFE— RESPONDENT. 

Court Fees Act (VII of 1870), s. 7 (iv) (e), Sch. II, 
Art. 1?—Suit for ‘declaration that decree is void 
‘and to re-start previous suit, nature of—Declaration 
with consequential relief—Court-fee payable. 

Defendant sued the plaintiff, a minor, through his 
“mother ‘as guardian ad litem, to recover a certain 
amount on a mortgage-deed executed by the minor's 
father. The minor's guardian confessed judgment and 
.a decree was passed against the minor for the sum 
claimed recoverable from the mortgaged property. The 
minor then brdught a suit for declaraticn that the 
‘decree passed in the mortgage suif did not bind him, 
having been obtained by fraud, and prayed that the 
‘former suit be re-started from the point at which his 
mother had confessed judgment : 

Held, that the suit wasone -for declaration with con- 
sequential faliefand fell within the purview of s. 7 (iv) 
fe) of the Court Fees Act and that the plaint must 
bear an ad valorem stamp calculated upon the amount 
of the decree in .regard to which a declaration was 
‘sought, [p. 681, col. 1] ; 5 

e bi . 


r 
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in his ` 


, [86 I, ©. 1925] 


_. Ganeshi Lal v, Beni Pershad, 9 Ind. Cas. 673; 1P. 
R. 1911;47 P. L. R. 1911; 22 P. W.R. 1911, disting- 
uished, e < A 

Arunachalam Chetty v. Rangasamy Pillai, 28 Ind. 
Oas. 79; 38 M. 922; 28 M. L. J. 118; (1915) M. W. N. 118; 
17 M. L. T. 154 and Harihar Prasad Singh v. Shyam 
Lal Singh, 21 Ind. Cas. 404; 40 C. 615, relied on. ` 

Miscellaneous ‘second appeal from an 


order of the District Judge, Shahpur at 


- Sargodha, dated the 15th April 1924, revers- 


ing that ofthe Junior Subordinate Judge, 


oo at Sargodha, dated the 10th March 
- 1924. 


Mr. M. L. Puri, for the Appellant. 

Mr. G. L, Saghal, for the Respondent. 

JUDGMENT.—Harnam Singh appel- 
lant sued ‘Hayat, minor respondent 
through his mother.as guardian ad litem for 
Rs. 3,100 on a mortgage-deed executed by 
the minor's father. The guardian confessed 
judgment and a decree was passed against 
the minor-for the sum claimed recoverable 
from the mortgaged house. The respon- 
dent Hayat then brought the suitout of 
which the present second appeal arises for 
a declaration that the aforesaid decree 
does not bind him, having been obtained 
by fraud and asked that the former case be 
re-started from the point at which his 
mother had confessed judgment. The stamp 
on the plaint was a ten-rupee stamp but 
the Trial Court held that ‘it should be 
stamped ad valorem upon Rs. 3,100, the 
amount of the decree in regard to which 
the declaration was sought, and on the 
plaintiff's failure, to comply with its order 
itrejected the plaint. Hayat appealed to the 
District Judge who relying upon Ganeshi 
Lal v. Beni Pershad (1) held that as no ' 
consequential relief was sought, the plaint 
was properly stamped. It accordingly set 
aside the order of the Trial Court and re- 
manded the case for a trial according to 
law. ‘ 

` Harnam Singh has filed a second appeal 
to this Court and his Counsel contends that 
Ganeshi Lal v: Beni Pershad (1) is disting- 
uishable inasmuch as in that case the suit 
was brought by a person who was not a 
party to the original decree whereas in the 
present case the suit is brought by a 
person who is a party to the decree in 
regard -to which a declaration is sought. 
Counsel relies ‘inter alia upcn Arunachalam 
Chetty v. Itangasamy Pillai (2) and Harihar 


(1) 9 Ind. Cas. 673; 1 P. R. 1911; 47 P. L. R. 1911; 22 


P. W. R. 1911. 
(2) 28 Ind. Cas. 79; 38 M. 922; 29 M.L, J. 118; (1915) 


M, W, N. 118; 17 MLL. T, 15h.. 


“The decree declaring that the deed or. 


decree is not binding on, the plaintiff has 
the effect of the cancellation of the deed 
or decree. It does not appear to usto bea 
mere declaratory decree. The case might 
be different where a declaration is. sought 
by a person who is‘not a party.tothe bond 
` or the decree. In .a case like that, the suit 
may, properly be regarded as one for 
declaration but , in the other case, it is 
more’ properly a. suit .to get rid of an 
already existing obligation.” -In the pre- 
sent case the plaintiff seeks for a declara- 
tion that the decree passed against him 
is not binding on-him, and a declaration to 
this effect would certainly have the effect 
of the cancellation of the decree. Moreover, 
he clearly asks for consequential relief, viz., 
that the old case should be re-started from 
the point at which his guardian confessed 
judgment. The Calcutta case is still more 
clearly on all fours with the present one. It 
was held there that “In a suit for a declara- 
tion that a decree amounting. to Rs. 2,794 

“and odd should be‘declared forged, illusory 
‘ and ynfit for execution, and also for a 
declaration that the family property valued 
at Rs. 7,000 was not liable to be sold in 
execution of that ‘decree, the real value of 
the reliefs claimed ‘was Rs. 2,794 and odd 


the value of the decree, and that the plaint- . 


iff not having paid Court-fee on that amount, 
the plaint -was ‘rightly rejected.” The 


case reported as Ganeshi Lal v. Beni Per-’ 


shad (1) is clearly‘distinguishable for there 
the suit was brought by a person who was not 
a party to the original decree. A suit of 
this kind was reférred to by the Judges 
who decided the case reported as Aruna- 
chellam Chetty v. Rangasamy Pillai (2). ` 
I, therefore, hold that the Trial Court 
was right in its order that the plaint 
should bear an’ ad valorem stamp caleu- 
lated upon the -amount of the decree in 
~ regard to which-a declaration was sought. I 
. (3) 21 Ind. Cas. 404; 40 0.615. > . 
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accordingly set-aside the order of the lower 
Appellate Court ‘and restore that of the 
First Court rejecting he plaint with costs 
throughout. - 


Z. K. Order set aside. 


PATNA HIGH COURT. — 
Sgeconp Civit APPEAL No. 1788 or 1921. . 
November 19, 1923. 
Present :—Mr. Justice Das and 
; Mr. Justice Ross. 
GOKHULANAND AND OTHERS—PLAINTIFEFS 
: —APPELLANTS 
versus 
BALDEV NARAIN SINGH AND OTHERS — 
- DEFENDANTS—RESPONDENTS. 

Evidence Act (I of 1872), s. 85—Minority, question of 
—Erxtract from register of minors and lunatics, ad- 
muissibility of. 2 = j 
' An extract from the register'of applications in 
respect ofminorsand lunatics, is not admissible in 
evidence for the purpose of proving the date of birth 
of a minor in respect of whom an application for 


guardianship was made, after the application hag itself 
been destroyed. E : 


Appeal against a decision of the Addi- 
tional Subordinate, Judge, Gaya, dated the 
30th June. 1921, confirming that of the 
Munsif, Gaya, dated the 7th October 1920. 

FACTS.—Gokhulanand and others be- 


‘ing members of the joint Hindu family 


instituted a money suit against Baldeo 
Narain Singh and others members of an- 
other joint Hindw family. 

The plaintiffs’ case was that defendant 
No. 1 borrowed the sum of Rs. 200 from 
the plaintifs under a simple bond dated 
7th November 1908, thereafter he borrowed 
the further sum of Rs. 82 under a hand- 
note dated 16th Magh 1316 F. S.; he again 
borrowed the sum of- Rs. 25 under a 
second hand-note dated 30th Fagoon 1316 
F.S. All these debts were incurred for 
family necessities. When, howevér, defend- 
ants Nos. 1 and 3 who were all members of 
a joint Hindu family failed to pay off the 
above. debts, this defendant No. 1 paid only 
Rs. 78 in cash and for the balance of 
Rs, 411-8-U he executed a mortgage-bond in 
favour, of plaintiff No. 1. Then nothing 
was paid towards the payment of that loan. 
Hence this. suit was instituted. 

Defendants Nos. ‘2 and 3 contested the 
suit. Their defence substantially was that 
the suit as framed was not maintainable, 
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that the bond was not genuine, valid and 
for consideration that there was no legal 
necessity, that défendant No. 1 was 
not a “karta” of the family, etc, that the 
transactions prior to the bond in suit were 
persoual and void and cannot bind the 
joint family property, that at the time 
defendant No. 1 borrowed the sums under 
the two hand notes, he was a minor under 
the guardianship of his 
Behar Singh a certificated guardian ap- 
pointed by the District Judge of Gaya in G. 
©. No. 64 of 1894 and the fact of minority 
was fully known to plaintiffs and that’ de- 
fendant No. 1 could not under the law ratify 
the same on attaining’ majority. 


The First Court dismissed the suit on 
the grounds that there was no legal 
necessity, the bond was invalid and the 
transactions were void as they were.clearly 
contracted during the minority of Baldeo 
Narain Singh. 

The documentary evidence on behalf of 
the defendants were certified copies of an 
` extract from the Register of District Office 
showing that BehariSingh paternal uncle of 
Baldeo Narain. Singh was appointed his 
certificated guardian by the District Judge, 
Gaya (Exs. A and E A-I). This Ex. A-l 
further shows that Baldeo Narain was born 

in the year 1838 on the 12th of May. 
The First Court relying on Gujra Kuar v. 
Ablakh Pande (1) rejected the extract Ex. A 
as indmissible in evidence. But taking 
other oral evidence also he came to the con- 
clusion that the transactions were contracted 
during the minority of Baldeo Narain 
Singh, and dismissed the plaintiff's suit, 
There was an appeal to the Additional 
Subordinate Judge, Gaya who also dis- 
missed the appeal and took Ex. A-l asa 
corroborative piece of evidence. He said 
‘ in his judgment, “Ex. A is undoubtedly 
not an evidence about the age of Baldeo. 
But taking into consideration, the fact 
that the date of birth in it must have 
been eniered in it from the petition filed 
by Baldeo’s ugcle Behari Singh forappoint- 
ment.of guardian and also the fact that 
the record of the case is destroyed and 
so the statement of Behari Singh in that 
petition could not be proved by the 

defendant, I think the document Ex. A-1 


(1) 18 A, 478; A. W. N. (1896) 158; 8 Ind. Dec. (N. 8.) 


ma 
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uncle Babu’ 


(86 1. O. 1996} 


must be regarded asa carroborative pieca 
of evidence,” 

There was a second apnea: to the High 
Court where it was held that Exs. A and EA- 
1, were inadmissible in evidence of the 
question of age. 

Mr. Brijkishore Prasad: for Mr. Shivesh- 
war Dayal, for the Appellants. 

Messrs, S. M. Mullick and Kailaspati, for 
the Respondents. 

JUDGMENT. 

Das, J.—This appeal must duecesd In 
coming to the conclusion that the defend- 
ant Baldeo Narain Singh was a minor the 
learned Judge in the Court below ielied 
upon Ex. A-1 which is an extract from 
register of application in respect of minors 
and lunatics. Exhibit A-1 no doubt shows 
that Baldeo Narain Singh was born on the 
12th of May 1888, but that document is, in 
my opinion, inadmissible: in evidence on 
the question of age. 

It was argued by Mr. Sushil Madhab 
Mullick on “behalf of respondents, that the 
petition of Behari Singh having heen des- 
troyed we could properly take this extract 
in evidence as secondary evidence. This is 
an impossible naka The extract does 
not purport to embody the statements which 
were made by Behari Singh, nor does’ the 
extract show that there was anv statement - 
made by Bihari Singh that Baldeo Narain 
Singh was born on the 12th of May. 1888. 
It cannot be relied cn as secondary evidence 
of the statement which may have been 
made by Behari Singh in his petition, nor 
can it be regarded as a conoborative 
piece of evidence... The learned.Subordinate 
Judge in the Court below thought that as 
the petition filed hy Behari bingh has been 
destroyed, one can look upon Ex. A-lasa 
corroborative piece of evidence.. Thisagain 
is an impossible position. 

It was lastly contended by Mr. Sushil 
Madhab Mullick that there is sufficient 
evidence in the record to show that Baldeo 
Narain Singh'was in fact a minor atall 
relevant dales connected with this case. 
That may be so, but this Court is not a 


„Court of facts. It is quite impossible for it 


to investigate the facts, and it is impossible’ 
for me to say what view the learned Judge 
would have taken of the oral evidence ad- 
vanced, had he rejected Ex. A- l from his’ 
consideration. 

I would allow the appeal, set aside the 
judgments and decrees passed by the Courts’ 
below and remand the case to the lower 


-[86 I.O. 1925] 


Appellate Court for a decision after entirely 
rejecting Ex. A b- fron its consideration. 
' Tne appellants are entitled to the costs of 
this appeal. The costs incuered in the 
Courts’ below will abide the result and 
will be- disposed of by the lower Appellate 
` Court. ra 

Ross, J.—I agree. . | : 

Z. Ky Appeal allowed: 

.Case remanded, 


ree 


._ LAHORE HIGH COURT. 
Sxounp CIVIL APPEAL No. 1667 or 1924. 
January 6, 1925, _ 
Present :—Mr. Justice Harrison. 
- NUR ILAHI—Peaintirr—APPELLANT 
versus 
MAWAZ “KHAN—Dsrenpant— 
RESPONDENT. ' 

Civil Procedure Code a V of 1908), O. VI, r. 4— 
Pleadinzs—suit' on bond- Defence of absence of con- 
sidzration—Illegality of consideration, whether can be 
urged. nP F ; 

“ Ta an3wer to a suit on a bond the dafandant pleaded 
that tnere -was no consideration for the bond. No 
ples of illegality of.the consideration was takèn but 
evidence bearing oa tha question was lad. Plaintiff 


proved consid ration but his suit was dismiased on the , 


ground that the coasideration was illegal. On appeal: 


Held, that ths casa was covered by th2 provisions - 


of O. VI,r. 4 of the C. P. C. and that the illegality of 
the consid2ration not having bean expressly pleaded 
by the defendant and the existence of consideration 


< whieh was deaisd having been proved by the plaintiff, 


the plaintiff was entitled to a decree, and it was not 
. ,op3a to the dafendant to urge the illegality of the cn- 
sideration as a ‘grount for diamissing the. -pluiatifi's 
suit. [p 681, col, 2] 

Second appeal from an order of the 


"> District’ Judge, ‘Jhelum, dated’ the 27th- 


. Mirch 1924, reversing that of the ` First 
‘Court, .Sub-Judge, Fourth Class, Gujrat, 
dated the 25th August 1923. < 
À Mr. Mikand Lal Puri, for the Appel- 
~ dant. : 
Mr. Ghulam Moliaiy-ud din, for the Re- 
spondent, reeds 
dUDGMENT.—The plaintiff in this 
ease sued to recover Rs. 1,000 on a bond, 
and the suit was decreed by. the Trial 
Court. On “appeal the learned District 


-Judge held that part ofthe consideration | 


for the execution, of this bond was the 
` stifling of a criminal prosecution, and fol- 
lowing Ghulam Mohi-ud-din v. Deoki Nand 
suit. ae 


`. (1) 2? Ind, Cas. 393; -39 P. B..1914; 54 P. L. R, 1914; 
§7 P.W. B.19l4, - 


(1) he accepted the appeal and dismissed the 
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“853 
At the outset’ I may ‘point out that the 
all important difference between this case 
and Ghulam Mohi ud-din v. Deoki Nand (1) 
is that inthe latter the illegality of the 
consideration was clearly pleaded and in 
this it was not. The defendant's reply to 
the plaint. was that there was no consi- 


deration for the bond. The plaintiff 
then proceeded to prove consideration 


‘fully and completely tothe satisfaction of 


both’ the lower Courts. No plea of 
illegality was even taken though it is 
undoubtedly true that evidence bearing on 
the question’ was led. At the time of 
arguments, and not before Counsel referred 
to Ghulam Mohi-ud-din v. Deoki Nand (1) 
and pleaded for the first time that there 
had been illegality. in that a part of the 
consideration consisted of the withdrawal 
of-a non-compoundable criminal complaint. 
Now, it appears to me that O. VI, r. 4, clearly 
covers this case. It is true that illegality 
is not one of the grounds which is recited 
in this rule, but on the other hand, nor 
are other good defences such as the plea 
that the contract was a wagering contract, 
or that it is tainted by immorality or con- 
trary to public policy. I think it is clearly 
one of those cases “in which particulars 
may be necessary,’ for each party must 
state the case which the other has to meet. 
The defence put, forward was of consider- 
ation and the consideration has been proved, 
The true defence was that- which was not 
urged until theevidence.had been produced 
and, in my opinion, the subsequent plea 
should have been disallowed. Apart from 
this, although it is proved that the criminal 
complaint -was withdrawn and the bond 
executed atone and the same time, it has 
never been admitted that the withdrawal 


` formed any pərt of the consideration, nor 


did the plaintiff ‘say so, nor do I ‘think 
that it has been proved except in the sense 
that the plaintiff withdrew from the crimi- 
nal complaint because he was satisfied with 
the compromise of the civil dispute. The 
accounts show that a larger sum than that 
entered in the bend was due and the defend- 
ant took upon himself the liability to pay 
the sum agreed upon on behalf of his 
cousin, I find, therefore, that the appeal 


must suceced and I give plaintiff the decree 


he seeks with costs throughout. 
ZK Appeal accepted, 
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ALLAHABAD HIGH COURT. 
Execution First Civiu Appgan No. 64, 
oF 1924. 

February 6, 1925. 
Present:—Mr. J ustice Lindsay and 
Mr. Justice Kanhaiya Lal. 


' Musammat SUNDAR BIBI—Drcass-HoLpER ` 


—ÅPPELLANT 
versus ` 
Lala RAJ ENDRA NARAIN SINGH—. 


J UDGMENT-DEBTOR— RESPONDENT. 
Transfer of Property Act (IV of 1882), s. 19—Life- 


< estate with remainder to another—Interest of remain- 


= derman whether vested— Attachment in execution of 


= decree. 


R. and L. were two rival claimants toanestate. By 
a compromise arrived at between them it was agreed 
that L. should havea life-interest in the estate and 


. that after his death, if R. should be alive, he should be 
| the absolute owner of the estate with transfér: able, 


jnheritable rights, but that if he were not alive at the 


- date of L.'s death the estate should go to that one of 
< his male descendants who would be entitled to succeed 
- him according to the rule of male lineal primogeniture: 


Held, that the interest conferred upon R. under the 


compromise was a vested interest and was transferable . 


and could, therefore, be attached and brought to sale 


‘ in execution of a decree obtained against ` R. [p. 685, 
~ col, 2] 


toa 


Execution first appeal from a decree of 
the Subordinate Judge, Jaunpur, «dated 


- the 22nd November 1923. 


Messrs. S. K. Dar‘and Gopinath Kunzru, 


. for the Appellant. 


Mr. Ram Wana. Prasad, for the Respon- 


l dent. 


JUDGMENT. 


Lindsay, J.—This is an appeal by 


` Musammat Sundar Bibi who has obtained 


a decree against the respondent Rajendar 
Narain Singh. 

In execution of this decree she applied 
for attachment of the interest of the judg- 


| ment-debtor in certain property comprised 


in an estate known as the Raja Bazar 


` Estate. 


The case for the decree-holder was that 


” the judgment-debtor had a vested interest 


in this property and she asked that that pro- 
perty be attached and brought to sale in 


_ execution. 


FA 


The judgment debtor filed -an objection 
contesting the application on various 
grounds. The particular g ground which we 
have to notice here is contained i in the 4th 
paragraph of the petition filed by the judg- 
ment-debtor. 
the plea that the application for attachment 
and sale of his interest was not entertain- 
able on the ground that he had no vested : 
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“pute. 


In that paragraph he took ` 


[86 L 0, 1928) 


interest in this-property but only, a contin- 


gent interest. 


The Subordinate Jud&e has decided this 
point in favour of the judgment-debtor 
and the judgmerit-creditor has now filed this 
appeal. 

In order’ to understand the nature of the 
point which arises for decision iti is necessary 
to set out -certain facts. ` 

It appears that there is an estate known 
as the Raja Bazar Estate comprising certain 
landed property_ situated both in the Jaun- 
pur and Partabgarh Districts. 

The last male owner of this estate was. 
one Raja Mahesh Narain Singh. Mahesh 
Narain Singh was succeeded by. his widow, 
and after this lady’s death it appears that 
possession of the property was taken by 
Babu Lal Bahadur Singh, a ‘collateral Tela- 
tion of the last male owner. 

Thereupon a suit was broughtin the Court 
of the Subordinate Judge of Partabgarh in 
Oudh by Babu Rajendra “Narain Singh who 
figures-in the present proceedings as the 


- Judgment-debtor. 


Rajendra Narain Singh is the. elder bro- 
ther of Babu Lal Bahadur Singh and he laid 
claim tothe estate on thé ground that as 
the succession to the estate was in accord- 
ance with therule of male lineal primogeni- 
ture he was entitled to eject his younger 
brother, Lal Bahadur Singh. 

This suit was settled bya decree which 
was passed on the 20th of May 1915. 
lt appears that this decree was passed 
on a compromise between the parties to the 
suit. 

A copy of the decree is printed at page 
128 of the printed record, P. C, A. No. 45 of 
1919. 

The question which we have to decide 
must be determined with reference to the 
provisions of this decree and after hear- 
ing the arguments in the case and having. 
considered the document in question we 
are of opinion that the decision of the 
Subordinate Judge is erroneous and that 
Rajendra Narain Singh, according to the 
terms of the compromise and of this 
decree which is founded upon it, has a 
vested_interest in the property in dis- 


The property comprised in the Raja 
Bazar Estate was divided into two por- 
tions, A and B. . The portion described as 
A embraces the larger portion of the 
estate. 

AGÊNG to the compromise and decree 


oe 


ref te tea mw an | 
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Bahu Lal ‘Bahadur ‘Sin gh ` was to have a life- 
interest: in that portion of. the property 
which was descriped as A. The other 
party Babu Rajendra’ Narain Singh was 
to have a life-interest in the remaining 
property described: as B by way of mainte- 
nance. . 

‘In thethird paragraph of the compro- 
mise it was provided that after the death 
of Lal Bahadur Singh; if Babu Rajendra 
Singh the ‘plaintiff should be alive, he was 
. to be the absolute owner of the ‘property 

deseribed as A with transferable and 
heritable rights. 


t 


Rajendra Narain Singh were not alive at 
the time of Lal Bahadur Singh’s death the 
‘heritable and transferable estate in pro- 
perty A was to goto that one of his male 
descendants who would be entitled to suc- 


ceed him accordini g to the rule of male lineal ` 


; primogeniture. 

: There were. further provisions in this deed 
of compromise by which it was directed 
that when Rajendra Narain Singh or his 
heirs succeeded to the full estate in the 
. property known as A the property which 

was described as B should be made over for 
maintenance'to the’ descendants of Lal Baha- 
_ dur Singh. 

It is not necessary to refer to any of the 
other clauses in the compromisé: The ques- 
tion, therefore, is what is the nature of the 
interest which was created by this decree in 
favour of Rajendra Narain Singh. Itséems 


tous beyond all question that “the interest 


was a vested’ ‘interest and not a contingent 


interest as decided by the Judge of. the | 


Court-below. . 

“The learned J adge of the Court below 
seemed to be of opinion that because there 
was a possibility that “Rajendra Narain 
Singh might not be alive at the termi- 
nation of the life-estate in favour of Lal 
` Bahadur and that in that event the estate 
would go over to his heir according to the 
rule of. male lineal primogeniture- the inte- 
rest which was’ created by this document 
was a contingent interest. In our opinion 
that-is not so. ‘It.is clear from the terms 
of this document that in the first instance 
a` life-interest. was created in favour of Lal 
Bahadur Singh and necessarily the further 
interest which arose under the document 
was bound to take effect from the death 
of Lal Bahadur Singh. The death of Lal 


Bahadur Singh is not an uncertain event.. 
It is, of course,: uncertain “at. what time Tal: 
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It was further provided- 
by this clause of the compromise that if, . 


Lal Bahadur ‘Singh, 
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Bahadur Singh will die but Lal Bahadur 
Singh's death is an évent which must 
happen and consequently the further interest 

which was created undér this document is 
necessarily a vested interest and not a 
contingent interest. The question whether 
Rajendra Narain ‘Singh may not be alive at 
the time of the death of Lal Bahadur 
Singh and so may not receive this estate 
in possession’ does not affect the question at 
all. Thisis clear from a reference to the 
provisions ofs..19 of the Transfer of Pro- 
perty Act 

We have no doubt whatever, therefore, 
that the interest which Rajendra Narain 
Singh has, in this property, specified as A, 
(which is the property of which attachment 
and sale have been sought) is a vested 
‘interest, and: that being so, his interest 
in the property is transferable and can, 
therefore, be attached and brought to sale 


. in execution of a decree. 


We, therefore, allow this appeal, set aside 
the order of the Court below and send the 
case back for decision after disposal of 
the other matters which arose under the 
petition of objections filed by the judg- 
ment-debtor. Costs here and hitherto will 
abide the result and in this Court will in- 
clude fees on the higher scale. 

Kanhaiya Lal, J.—The question for 
consideration in this appeal is what is 
the’ nature of the interest held by the judg- 
ment-debtor in the property in dispute. 
The property in question originally belong- 
ed to Raja Mahesh Narain Singh who was 
a talugdar entered at No. 249 in list No. 1 
appended to Act Iof 1869. His estate com- 


- prised .several distinct properties, one of 


which was known as taluga Parhat, which 
was entered at No. 113 in list No.2. Another 


‘was known as taluga Mangula which was 


entered at No. 56 in list No. 5 appended to 
Act I of 1869. Besides these properties he 
held certain landed property in the Jaun- 
pur District which was not governed by Act 
I of 1869. He was succeeded by his widow 
Rani Dharmraj. Kunwar on whose death 
one of the paternal 
‘Kinsmen of -her husband, toqk possession 
‘of: the estate under a Will, alleged to have 
been executed bythe deceased Rani. Raj- 
endra Narain Singh, the elder brother of 
Lal Bahadur Singh, however, claimed the 
whole estate, including’ the property situ- . 
ated in the J aunpur District, in his own 


“right and he fileda suit for the possession 
9L ‘the ans, ‘alleging’ that the estate was . 


o 


impartible -according to the family custom: 


and that he was entitled to it according to 
the rule of -lineal primogeniture or single 
‘heir descent. e 

The suit resulted in a compromise, the 
effect of which forms the subject-matter for 
consideration in thisappeal. The property 
dealt with by the compromise consisted 
of what might be described as the main 
estate, situated partly in the Jaunpur Dis- 
trict and partly in Oudh, and the Babuana 
estate similarly situated in both places. 
By virtue of the compromise Lal Bahadur 
Singh was allowed to setain the main estate 
for life without any power of transfer and 
Rajendra Narain Singh was similarly al- 
lowed to retain the Babuana estate for his 
life without any power to transfer it so as 
to. prejudice the rights of the eventual 
holder. 

‘It was further provided that after the 
death of Lal Bahadur Singh, if Babu Rajen- 
dra Narain Singh should remain alive, 
he shall be the absolute owner of the main 
estate with transferable and heritable rights 
subject to certain conditions specified there- 
in, and that if he did not survive Lal 
Bahadur Singh, then the property would 
go to his lineal male descendants accord- 


ing to the principle of male lineal pri-. 


mogeniture with transferable and heritable 
rights subject to similar conditions. , 

‘In regard to the Babuana estate it was 
similarly provided that after the death of 
Rajendra Narain Singh it shall go to Lal 
Bahadur Singh and in case of his death to 
his male issue of the male branch in lieu 
of maintenance subject to certain limita- 
tions with which this case has no concern. 

The property comprised in each of these 
estates was separately specified in the Sche- 
dules appended to the deed of compromise, 
in accordance with which a decree was 
passed. The question for consideration is 
whether by virtue of the compromise 
Rajendra Narain Singh acquired a vested 
interest. in the estate made over to Lal 
Bahadur Singh for his life. 

The petition of compromise clearly in- 
dicates that the main estate which was to 
be held by Lal Bahadur Singh for his life 
was to go after his death to Rajendra Narain 
. Singh, if he survived him, with transferable 
and heritable rights, and in case he died in 
the lifetime of the former, to his lineal male 
descendant according to the rule of lineal pri- 
mogeniture. Section 19 of the Transfer of 
Proporty Act lays down that where on, a trang. 
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fer of property an interest therein is created: 
in favour of a person in terms specifying 
that it is to take effect on the happening of 
an event which must happen, Such interest 
is vested, unless a contrary intention appears 
from the terms of the transfer. The ex- 
planation appended to that section declares 
that the intention that an interest shall not 
be vested is not to be inferred merely fiom 
a provision whereby the enjoyment thereof 
is postponed or whereby a prior interest 
in thə sme property is given or reserved to 
some other person or from a provision 
that if a particular event shall happen, 
the interest shall pass to another person. 
It is obvious, therefore, that the interest 
awarded by the compromise and the 
decree passed in accordance therewith to 
Rajendra Narain Singh was a vested 
interest, which was liable to be defeated 
in case he did not survive Lal Bahadur 
Singh. .The condition imposed by the com- 
promise’ merely affected the retention of 
that interest by Rajendra Narain Singh. 
It was not a condition precedent to its 
acquisition. In these circumstances the: 
view taken by the Uourt below cannot be 
upheld. 

„How. far such a defeasible interest can be 
safely sold beforé the contingency on which. 
its defeasibility depends has happened 
without serious injury to the parties and 
whether any safeguards can be devised to 
prevent such injury are matters to be con- 
sidered by the Executing Court when hold- 
ing the sale. There are other matters 
raised in the petition of objections which 
have not been dealt with by that Court, 
I, therefore, agree with the order proposed. 

Z. K. ; Appeal allowed. 


OUDH JUDICIAL COMMIS. 
SIONER’S COURT. ae 
Second Cıvıl APPEAL No. 336 oF 1923, 
December 19, 1924. 
Present :—Mr. Dalal, J.C. 
RAM BALI—PLAINTIFF—APPELLANT 
versus 
RAM ASRE AND aNoTHER—DEFENDANTS 
— RESPONDENTS. fete ee pt 
Transfer of Property Act (IV of 1882), s. 60~.: 
Mortgage—Redemption—-Clog on equity of redemption— 
Long term, coupled with other conditiqngCiow Pro 
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cedure Code (Act V of 1908), s. 11, 0. TI, T. 2—Suit 
for possession, dismissal oj-—Redémption, suit for— 
e3 judicata. 

Certain standing tipes were mortgaged ‘and there 
wasa conditioa ia the mortgige-deed that dried and 
grecn trees muy be cut indiits rently at the necessity 
of the mortgagee. The mortgage:was fora term of 
sixty years and the mortgagor was given only one 
year at the endof the term within which to redeem 
the mortgage. In the event of the mortgage not being 
seemed in the 61st year, it was t> be converted into 
a sale 

‘Held, that the conditions laid down in the mortgage 
deed constituted a clog on the equity of redemption 
and the mortgagor was entitled to -be relieved against 
these conditions, [r 688, col. 1.] 

The causes of action ‘in a suit for possession and a 
suit for redemption are different. [ibid ] 

Plaintiff brought a suit to recover possession of 
certain propsrty which had been mortgaged by one 
0.; on the allegation that plaintiff and O. were members 
of a joint Hindu family and that O. alone had no 

“righb to transfer tha property for purposes not bene- 
ficial to the jointfamily. The suit was dismissed on 
the findings that the plaintif had failed to prove his 
relationship with O. and that plaintiff and O. were not 
joint. Subsequently, plaintiff brought a suit to re- 
desn the mortgage oa the allegation that he was the 
heir of 0.: 

Held, (j that the finding in pravious suit that the 
plaintiff and 0., were not joint was sufficient for the 
disposal of that suit andthat the further finding 
that plaintiff had failed to prove his relationship 
with 0O. was uaaecessary and did not, therefore, 
operate as res sudicata in the suit for redemption. 
[p. 638, col. 1.) 

(2) that the causes of action for the two suits were 
different and that the second suit was not barred by 
virtue of the previous suit, [p. 688, col 2.] 

Appeal against: a decree of the Addi- 
tional Subordinate Judge, Fyzabad, dated 
the 30th. August’ 1923, setting aside that 
of the Munsif, y “yzabad, dated the 29th 
November 1922, 

Mr. Niamatullah, for the Appellant. 


Mr. M. Wasim, for the. Respondent.. 


JUDGMENT.—The plaintiff Ram Bali 
sued for the redemption of a mortgage exe- 
cuted by one Ori on, the ground “that Ori 
was dead and he was Ori’s heir. The 
ee itd set up by him may be. detailed 

elow:— 





f. 1 
Mendal > Sheo Nath Sital. 
Ori. ; 
| + o IA a aL j ` 
Ae i Al 
Baijnath. . Ramnath. Patan ie 
Ram Bali, 
plaintiff. 


The defence was that Ori was not dead 
and. that Ram-Bali was not Ori’s heir. Both 
these defences wore repelled by the Trial 
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Court. The mortgage was of trees and a 
kachcha house and ‘ite period was fixed 
at 60 years, ‘For certain reasons to be con- 
sidered later the Triab Court held that the 
terms of the transaction worked as .a clog 
on the equity of redemption and permitted 
immediate redemption. 

The appeal was heard by the Additional 
Subordinate Judge of Fyzabad. He ac- 
cepted the pedigree put forward by the 
plaintiff but discovered a quaint reason for 
non-suiting the plaintiff. He said in effect 
that the plaintiff had failed to prove that 
his uncles Ramnath and Baijnath and his 
grand-uncle Sital and probably his father 
Patan Din were dead. It is not clear whe- 
ther he wanted the plaintiff also to piove 
that his grandfather Mendal and Oris 
father Sheonath were also dead. The plea 
was one.- which did not at all arise either 
on the pleadings or in the mannerin which 
the suit was conducted in the Trial Court. 


‘In the plaint Baijnath and Ramnath and 


Sital are shown as lawalad meaning clearly 
that they died without leaving any son. 
Ori is similarly describedas lawalad mean- 
‘ing that he was dead and gone and had 
left no sons. It is true that itis not defi- 
nitely stated that Mendal and Sheonath 
are dead, The Judge of the Trial Court 
` put the letter “D” meaning dead below 
Ramnath, Baijnath and Sital though not 
“below the names of Patan Din, Mendal and 
Sheonath possibly trusting to the intelli- 
gence. of Superior Courts. I have gone 
through the evidence on the record and 
found that absolutely no effort was made 
by thedefendant by way of cross-examina- 
tion or production of witnesses to challenge 
the pedigree or to make any allegation of 
the existence of members of the family de- 
clared in the plaint to he dead. Even in 
the grounds of appeal to the lower Appel- 
late Court it was nowhere positively stated 
that Baijnath or Ramnath or Sital was 
alive. If L had been the Judge of the 
lower Appellate Court I would never have 
permitted the appellant’s Pleader there to 
raise such an entirely frivolous plea. Nu 
doubt there is a finding of fact of the 
lower Appellate Court that Ram Bali is not 
the next heir of Ori but having regard . 
to the reasoning of the judgment of “that 
Court the finding must be interfered with 
-and set aside. I hold that Ram Bali is the 
next heir of Ori. 

As to clog on the equity of redemption 
the lower Appellate Court has forgotten 


6 


Gas" 


` that what had been mortgaged consists 6 


mainly of trees. ° He- condition in the - 
mortgage-deed is that dried and green 
trees may be' cut “indifferently -at the 
necessity of the mortgagees. 
done nothing would- be left of the mort- 
gaged property. . The lower Appellate - 


‘Court has‘argued that ‘this may be done 
even ifthere'is no term fixed for the mort- , 


gage. That may bé true, but the longer * 
ithe term the greater the danger’ of the . 
disappearance of the mortgaged property. 
Apart from the length of ‘the term of the 
mortgage there is another provision which - 
gives the mortgagors only one year's time 
at the end of the period of 60 years to 
redeem. In the 62nd year the mortgage 

- is to ‘be converted into a sale. All these 
conditions taken together do constitute a 
clog. on the equity of redemption‘ and I” 
hold ‘accordingly. 

‘Two further arguments were advanced 
here, (1) that the issue as to the pedigree 
should be decided in favour of the defend- 
ants by reason of a previous decision in 
asuit between the parties and (2) that in 
a previous suit by the plaintiff the plaintiff 
ought to have included this claim for re- 
démption . and is barred under the provi- 
sions of O, II, r..2 by reason of his not having 
done so in the previous suit. The plaint- 


iff’ sued .in 1920 for possession of the pro- .. 


pérty on the ground that he and Ori 


were ‘members of-a-~joint Hindu family ` 
and that Ori alone had no .right to trans-. 


fer, the property for purposes not benefi- 
cial’ to the joint family. The Court which 
héard that suit decided two points: one 


that the pedigree was not proved and the` - 


other that the plaintiff and Ori were 
not joint.. 
recorded and when’ either of them would 
bé sufficient to dispose of the suit it cannot 
“be. ‘said that ‘the finding as to- the pedi- 
* gree was such as to bind the plaintiff. The 


plaintiff, if- he ‘discovered that he was not 


able to prove jointness, would not be able ` 


to‘ appeal from such a finding. The main 
question there was one of jointness and 
At: ‘was not neeessary for that Court to in- 
quire whether the exact relationship ‘as- 
serted by the plaintiff) with Ori was proved 
or not. Iam of opinion- that the decision 


of’ thei issue was not “barred “under the pro-’ 


visions of s. ll of the C. P, ©. 
The causes af action fora suit for posses- - 
-sion and one for redemption are , different: 
. When the: plaintiff. brought the~previous- 
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If this is- 
`a different matter if fhe plaintiff has been 


When two’ such findings were - 


-. dimensions: 
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suit he “was not: bound to redeem the pro- 
perty as ke had still time within, which he: 
can do so. There was ng necéssity to de- 
-clare: his immediate right of redemption’ 
in the previous suit. It would have been! 


resisting possession and had not put. fors: 
ward. every title to the property which he‘ 
can put' forward in order to retain posses-'; 
sion. In the former case the basis of the 
suit- was possession without any payment.» 
In the present case the suit was for pos-; 
session on payment of a certain amount.’ 
-In that case the entire validity: of the. 
mortgage was denied and.in the present. 
case the terms of the mortgage are sought ° - 
to be set aside. In my opinion the causes | 
of action were entirely different and also -> 
the plaintiff was not bound to’ declare as 
to.the invalidity of the terms of mortgage ` 
in the-previous suit. 

1 allow the appeal. set aside the decree’ 
of the lower Appellate Court and restore : 
the decree of the Trial Court with costs | 
of this Court and of the lower Appellate ; 
Court. .The only amendment in the Trial 
Court's decree willbe that three months’ 
further time from to-day’s date will be 
given for deposit of the mortgage considera- | 
tion. 

Z. Ke 


Ma OE 


. Appeal allowed. ki 
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MADRAS HIGH COURT. 
FULL BENCH.. 
REFERRED Case No. 6 oF 1924. | ETA 
“October 15, 1924. s 
Present: -—Mr, Charles’ Gordon Spencer, . 
Officiating Chief Justice, Justice Sir - 
Kumaraswami Sastri, Kr., and 
Mr. Justice Krishnan. 


` Tue ACTING SECRETARY, BOARD or 


REVENUE (SEPARATE REVENUE)— 
' PEER eons 


$ 


“Tar AGENT, SOUTH INDIAN RAILWAY 
. Co., LTD.—RESPONDINT. - 

Stamp Act QI. of. 1899), s- 97, Sch. I-A, Art. 4 (c), 
Construction ` of* document-—Lease or license—Test—- 
Construction, principles of. 

A document entered into between a Railway Com- 
pany and a certain coal merchant provided for per 
_mission to. the latter to stock coal in the Railway: 
“Stationyards. on, small plots of land of particular’ . 
Throughout the document the, person -/ 
‘who was giver. possession was ‘calléd’ a licensee’ 
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” There was a clause by “which the grantes was to allow 


the grantor or his men free access at all times to, the : 


premises, The land was made subject to the rogula- 

_tions or bye-laws of the Company. There was an agree- 
ment to pay rent and‘for the license to be revoked on 
15 days’ notice. On th8 determination of the license 
the Company were to re-enter upon and retain posses- 
sion of the premises, . The document also contained 
an express provision that nothing contained 
therein should be construed to create a tenancy in 
favour of the licensee. The agreement was signed by 
both parties: ; 

Held, that the transaction was not a lease but amount- 
ed only to-a licenss and fell within the purview of 
Art. 4 (c).of Sch. I-A of the Stamp Act as an agreement 
not otherwise provided for by the Act. [p. 699, col. 2.] 

Frank Warr & Co., Ltd. v. London County Council, 
(1904) 1 K. B. 713; 73 L. J. K. B. 362;. 68 J. P. 335; 52 
W. R 405; 90 L. T. 368; 20 T. L. R. 346; 2 L. G. R. 723, 
Young v. Liverpool Assessment Committee, (1911) 2 K. 
B. 195; 80 L. J. K. B. 778; 104 L. T. 676; 75 J. P. 233; 
9 L. G. R. 366 and Sweetmeat Automatic Delivery Co. 
v. Inland Revenue Commissioners, (1895) 1 Q. B. 484; 64 
L. J. Q. B. 84; 15 R. 136; 71 L. T. 763; 43 W. R. 318, 
relied on. De 

. Per Spencér, O. C. J.— The test of whether a docu- 
ment is a lease or not is‘ whether it vests any 
exclusive interest in immoveable property in the trans- 
ferea or whether it gives him merely a right to enter on 


ye property and to do something thereon. [p. 690, col. ' 


I 

Per Kumaraswami Sastri, J.--Both in case of a 
license and a lease certain rights are conferred on the 
lessee-or the licensee. ` In the case of a license some- 
‘thing may be paid as consideration for allowing a 
poreon to do an act ón another man's land. Both 
have sevéral elements in common but the difference 
between a lease and a license isthatin the ease of a 
license there is no interest in immoveable property 
dransferred to the licensee ; while in the case ofa lease 
there is a transfer or carrying out of the interest in 
favour of the person in whose favour tho lease is 
granted. [p. 691, col. 1.] 

When a document is clear and unambiguous the 
Court cannot go outside its terms for the purpose of 
determining the stamp duty, but where it is otherwise, 
the question is whether, having regard to the purpose 
of the agreement and the terms in which it is express- 
ed, the document can be said to confer any interest 
in the land on the licensee. In. considering whether 
the document is a lease,or a license, it is relevant to 
consider what the rights of the parties were and what 
the object of the agreement was though want of right 
to lease would. not by- itsəlfi decide the question. 
[p. 691, col. 2.) 


Case, stated under s. 57 Act IL of 1899, by . 
the Acting Secretary to the Board of Revenue , 


(Separate Revenue), in his Reference No. 53, 
Mis., dated the ,5th March 1924, for 
the decision of the High Court regarding 
stamp duty chargeable on a document which: 
is termed an agreement dated the.2]st April 
1922 between the South Indian Railway Oo., 
Ltd., and the Chairman, Municipal Council, 
Chidambaram, by which the Company 
(South Indian Railway) let outa piece of 
a to the Municipal Council for-storing 
coal. . 

The Government Pleader, for the Peti- 
ioner-Referencer, 
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Mr. $. S. Ramchandra Iyer, for the Re- 
spondent. 


JUDGMENT. 
Spencer, Offg. C. J.—This is a 
Reference made to u§ by the Board of 


| Revenue under s. 57o0ftheStamp Act, and 


the question we are called upon to decide is 
whether certain documents entered into 
between the South Indian Railway Com- 
pany -and certain coal merchauts, py which 


-the latter are given leave to stock coal 


on small plots of land measuring 100 feet 
by 25 feet in Stationyards, are required 
to be stamped as leases under Art. 30 of 
Sch. J-A, or whether they are mere licenses 
which fall ‘within the description of agree- 
ments not otherwise provided for under 
Art. 4 (¢). ` ; 

Ordinarily a lease is a grant of property 
for a time by One who has a greater interest 
in the property, the consideration . being 
usually the payment of rent. A license, 
on the other hand, is a permission to do 
some act which, without such permission, 
itt would be unlawful.to do. All the cases 
to which we have been referred make the 
distinction between a leas3 and a license 


-to depend upon whether sole and exclusive 
occupation is given. | 


Now, the document in its terms contains 
a number of restrictions which might be 
consistent with the grant of a lease hut 
which collectively indicate, in my opinion, 
that. what was granted was a license. The 
drawer of the document was evidently 
anxious to avoid giving a lease so as not to 
contravene the instructions of the Govern- 
ment of India that Railway Companies 
have no permission to lease lands in their 
possession without the concurrence of the 
Secretary of State. Throughout the docu- 
ment the person who is given possession 
is called a ‘licensee’ and in cl. 12 there 
is an express provision that “nothing 
herein contained shall be construed to 
create a tenancy in favour of the licensee.” 
The fact that certain clauses of the agree- 
ment impose conditions which would be 
ordinarily implied by the grant of a license 
but would ba exceptions to the grant of 
a lease, does not necessarily indicate that 
it is a lease, These clauses were probably 
inserted ex abundante cautela; for instance, 
under cl. 4, “the licensee shall allow the 
General Traffic Manager................. or any 
one authorised by him in this 
free access at all times to the said land.” 
Clause 1 makes the use of the land gubjast 


_it is not a.lease. 
_. vides for the 


. Manager. 


- Bide. 


fo any regulations or bye-laws as may 
from time to time be passed. Under cl. 2 
the licensee is prohibited from erecting 


any building on, the land. . Under. cl. 3 
he cannot allow the land to be used for 


_any other goods but hisown. Under cl. 6 


there is an agreement to pay rent, but 


. that of itself will not make the document 


a lease: It is simply a misuse of the 
term to call it “rent” instead of ‘fees’, if 
Clause 10 further pro- 
“privileges,” as they are 
termed; not being transferred or sub-let 
without the consent of the General Traffic 
Clause 11 provides for license 
being revocable on 15 days’ notice on either 
Finally, the document is one signed 
by both parties to the agreement and is 
-not a unilateral deed. All- these terms 
which I have quoted indicate. that the 
‘merchants were not given the sale and exclu- 
sive occupation of the plots:of ground 
-upon which they were to deposit the coal. 
That being so, the intention of the parties 


‘as gathered from the document is against 


its being construed as a demise of an 
‘interest in property. : The ground put 
‘forward by the Agent of the Railway for 
holding that the document isa license rather 
‘than a lease, namely,” that in every lease 
the lessor should have a legal right to lease 
out the land, does not affect my judgment. 
Even a person without a title to land may 
‘execute what purports to be a lease of 
‘that land. The test is not the right of 
the lessor to give the lease, but the interest 
intended by him to be created by the 
document. The fact, - however, that. the 
‘Railway Company is prohibited by orders 
‘of the Government of India from execut- 
ing leases of lands in their, possession is 
important for understanding the intention 
of the framer of the document, as showing 
‘that the Company would’, be naturally 
‘averse to giving away any rights that ought 
‘to be reserved. A number’ of cases have 
been quoted before us, butithe two which, 
‘to my mind, appear to have most bearing 
on the question are Frank Warr & Co. 
Ltd. v. London County Council (1), ‘where 
the use of refreshment rooms was given 
by the lessees of a theatre, and Sweetmeat 
Automatic Delivery Co. v. Inland Revente 


Commissioner s (2), whereautomatic machines 
Erre B. 713; 73 L. J. K 362; 68 J:-P. 335; 
R. 405; 90 E T. 368; 20 T. L. R. 346; 2L. G. R. 


7: 23. 
(2) (1895) 1 Q. B, 484; 64 In J. QRS; 15 R. 126; 
ny T. 763; 43 W, R, 818, ` 


:signees. 
of the Transfer of Property Act and. a 


‘sion given, 
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were placed on the platform of Railway 
Stations. In. both these cases the permis- 
sion given was held to fall short ofa lease, 
for the reason that no “interest in land was 
given by the agreements. 

Coming now to decisions of this Court, 


“both in Seeni Chettiar v. Santhanathan 


Chettiar (3) and-Mammikutti v. Puzhakkal 
Edon (4), the test of whether a document 
was a lease or not was held to be whether 


_it vested any exclusive interest in immove- 


able property in the transferee or whether 
it gave him merely a right to enter on 
the property and to do something thereon. 
For these reasons I. think we must hold 
that the specimen document in the 
Reference sent to us is not a lease but is an 
agreement not otherwise provided for. 
Kumaraswami Sastri, J.—I agree 
with my Lord. The question is whether 
the document which is before us is a 
lease or only a license. The - document 
purports to be an agreement between the 
South Indian Railway Co., and the persons 
who got consignments of coal. The object 
of the document was, to provide facilities 
for the unloading of coal and for its 
removal from the Railway Station. Ordi- 
narily the coal would have to be removed 
as soon as it arrived or within. the time 
allowed by the Railway; otherwise demurr- 
age would be charged. The object of the 
agreement was to allow the coal to remain 
stacked in the Railway-premises and to be 
removed at the convenience of the con- 
A “lease is defined in s. 105 


‘license’ is defined; by s. 52 of the 
Easements Act. In both cases certain 
rights are conferred on the lessee or the 
licensee. In the case of a license some- 
thing may be paid as consideration 
for allowing a person to do an act. on 
another man’s land. Both have several 
elements in common but it seems to me 
that the difference between a lease and a 
license is that in the case of a license 
there is no interest in immoveable pro» 
perty transferred. to the licensee; while in 
the case of a lease there is a transfer or 
carrying out of the interest in favour of 
the person in whose favour the lease is 
granted. Onechief consideration is whether 
there is any right of exclusive posses- 
When a document is clear 
and unambiguous we cannot go outside 


(3) 20M. 58; 6 M, L. J. 281; 7Ind, Dec. (x. n.) 41, 
(4) 29 M, 853, 
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its terms for the purpose of determining 
the stamp duty,’ but- where it is otherwise 
I think the question ‘is whether, having 
regard to the purpose of the agreement 
and the terms'in which it is expressed, 
‘the document can be‘said to confer any 
‘interest in the land on the licensees. 
Numerous cases have been cited on both 


sides, but I think the case which is most- 


in point is the case reported as Frank 
Warr & Co, Lid v. London County Council 
(1). As observed by Romer, L. J., in that case, 
where. a “document does not amount to'a 
demise or to a ‘parting, in respect of any 
portion of the premises, with the posses- 
‘sion which the owner has when he executes 
the document, it would only amount to 
a license and not a lease. -Having regard 
to the ‘purpose of the document, I think 
‘that the purpose was simply to allow the 
_consignees to store coal upon a portion of 
the land in the Railway compound; and 
it could not have been the intention of the 


Railway Company to part with any interest’ 


in the property in favour of the lessee. 
It is important to’ note in this connection 


that, having regard to the orders of the - 


Government of India, the Railway Company 
had no right to execute any lease on 


‘this property and it was with a view to` 


` protect themselves that they have inserted 
‘el. 12 in the agreement that it was not 
to be a lease of the property. It is no 
doubt true; as observed by the Privy 
Council in Glenwood Lumber Co., 
Phillips (5), that, if the effect of the docu- 
ment is to give the holder an exclusive 
right. of occupation of the land, it will 
be a demise of the land and that-it is 
not a mere question of words but -of 
substance. . The mere calling a document 
a license would not affect “the question; 
‘but in arriving at a conclusion where the 
‘terms are not clear one has to see what 
the circumstances are to judge of. the 
intention of the parties. Now, the Rail- 
way Company had no power to grant a 
lease, and it is hardly likely that they 
would, with the knowledge that they had 


no ‘power, try to execute a lease or do_ 


something which would be .wltra vires so 
far as'they are concerned. We start, there- 
fore, with the fact that the Railway Com- 
pany had no power to grant a lease; I 
may add here that,.if they executed a 


document the terms of which amount to. 
(5) (i908) A, O, 405; 73 L, J. P. C. 62; 90 L. T, 741; 20 
TL R. 53L e E 


way Company reserved to 


Ltd. v. 


boi 


a lease, want of power would not of itself 
decide the question. * But in considering 
whether the document is'a lease or a 
license, I think it is*relevant to consider 


‘what the rights of the parties were and 
.what the object of the agreement was. 


On both these points I think the considera- 
tions weigh in favour of the view taken by 


-the Railway Company that they only intend- 


ed to grant a license and never intended to 
part with possession of the piece of land 


in the Railway compound. My Lord has 


referred to the various terms of the docu- 
ment. I agree with him in thinking that 
some of those clauses were put in by way 
of abundant caution, and that the Railway 


. Company did not intend to give up poss 


session -or part with possessions of the 
property. I- think cl. 1 is a very important 
clause. It expressly reserved to the Rail- 
way Company a great measure of control 
as regards the transport, discharge and 
storage of the coal. It may be that the 
mere fact that they are restrictive cove- 
nants would not by itself make a lease a 
license if the other terms are clear but in 
considering what the ‘intention of the 
parties was, it is relevant to see what 
control the one party has over the pro- 
perty on which another party is allowed to 
do certain things. Here I think the Rail- 
itself a very 
large measure of control and, reading the 
document asa whole, I think it is merely 


‘a license given to the grantees to keep 


the coal on: the Railway premises for some 
time and to pay for the privilege which 
they have got. 

: F would answer the question 4 saying 
that the document is” not a lease but 
would come under Art.4 (c) as an agree- 
ment not otherwise provided for. 

Krishnan, J.—In this case we Have 
been called upon to express our opinion 
as to what the proper stamps are on three - 
documents which have been referred to us 


by the Revenue Board. They are all more 


or less similar in terms; one of them 
alone has been printed and placed before 
us; it is the document executed by the 
South Indian Railway Co., Ltd.,.to the 
Sanan, Municipal Council, Chidamba- 
ram. 

It is contended by the Railway Company 
that the document in question amounts 
only to a license and falls under Sch. I-A, 
Art. 4(c) and need be stamped only as‘an 
“agreement not otherwise provided fop” 
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under the Act. On the other hand, it is 
contended for the Revenue Board by the 
learned Guvernment Pleader that the 
‘document amounts to a lease and should be 
stamped as such under Art. 30 of the same 
Schedule. The question we have to decide, 
is which view is correct. 

The document is certainly drawn up in 
terms asa license. It throughout speaks 
of the grantee under it as a “lincensee”. 
But I agree that the question is not a 
question : merely of words but of substance 
and that parties cannot by ths mere use 
of a term of art alter the truth as 
pointed out by Hamilton, J., in Young 
v. Liverpool Assessment Committee (6). We 
have, therefore, to look at the substance of 
the arrangement between the parties and 
decide under what article’ the document 
really falls. I do.not think that we should 
go outside the language of the document 
in deciding what the proper stamp is or 
pay any attention to the circumstances 
under which it was executed or to the 
authofity of the grantor. We are not con- 
cerned with the title of the grantor, but 
we should decide the case with reference 
solely to the language of the document, 
That is my view. -But taking that, view 
Tam glad to find myself in agreement 
with the learned Chief Justice and my 
learned brother in thinking that this docu- 
ment really amounts only toa license and 
does not go far enough to be held to be 
a lease. There is an express clause in 
para. 12 of ‘the document which says: 
“Nothing herein contained shall be con- 
strued to create a tenancy in favour of the 
licensee of the said land.” Is there any- 
thing in the document which would lead 
us to throw over-board that statement and 
hold that the document is still, by its 
character and by the terms agreed to between 
the parties under it, 4 lease? What it 
purports to give to the grantee, as I read 
it, 1s a right to stock coal on a’ plot of 
land in the Stationyard to be pointed 
out by the Railway Company; for though 
it refers to a schedule as describing the 


piece of land dealt with, no schedule is ` 


produced. It? gives the right to the 
grantee to use the piece of land for the 
purpose of storing or stacking coal which 
he, gets for his own use. His right to do 
that is itself subject to the rules, by-laws 
and regulations that the Railway Company 


6) (1911) 2K. B. 195; 80 L. J. K. B, 778; 104 L, 
ord 789. B. P39; P Ta Q B, 966, i ar 
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may make from time to time as regard 
transport, discharge, and storage of the 
coal, see para. 1. Wheresis no particular 
plot of land whose possession can be in- 
sisted upon by the grantee, so far as I can 
gather from the document, for he is en- 
titled only to get such plot of land as the 
Railway Company may point out for the 
storage of coal, and for that it is provided 
that he isto pay a certain consideration, 
namely, at the rate of Rs. 7-8-0 a month 
for a plot which is 100 feet by 25 feet in 
extent. He has also to pay a deposit of 
Rs. 10 for such a plotas a guarantee that 
he would perform his part of the contract 
properly. He may take one such plot or 
more than one, the rate ‘being as stated 
above. Each. party is given power to 
cancel ‘the arrangement by 15 days’ notice. 
This is clearly merely a license, no interest 
being given in the land itself except to the 
right of a limited user of it. | 

The learned Government Pleader has 
referred to certain terms of the document 
as supporting him in his argument that 
it is a lease. The first point he urged 
was that in cl, 4 there was a ‘special 
provision put in which ‘said that “the 
licensee should allow the General Traffic 
Manager for, the time being or any one 
authorised by him in this behalf free ac- 
cess atall times to that said land.” He 
argues that if the grantee was a mere 
licensee, there is no necessity for such a 
provision at all because it is always open 
to a licensor to .have access, possession 
being with him and not transferred to the 
licensee under the law. This may be so, 
but as observed by the learned Chief 
Justice, the provision might have been put 
in merely by way of abundant caution so 
that no disputes might arise in the future 
when the Railway Authorities require the 
land. 

‘The next point referred to by the learned 
Government Pleader was the use of the 
word “rent” incl. 6. No doubt, that is not 
happy word to have been used if the 
transaction was a license; the proper 
word would- have been “fee.” But I 
do not think that’ we can draw any ref- 
erence from the careless ‘use of the word 
“rent,” for if it was used to connote a 
lease as argued by the learned Govern- 
ment Pleader, cl. 12 of the document which 


expressly says, “Nothing herein contained 


shall be construed to create a tenancy in 
favour of the licensee " contradicts it. 


t 
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: The next point taken by the learned 
Government Plegder was with reference to 
the words in cl. 10 of the-document: “The 
licensee shall not transfér or sub-let the 
privileges mentioned incl. 1 without the 
consent in writing of the said manager.’ 
Here again, no doubt, it is an unnecessary 
provision altogether, if the arrangement is 
to be treated as a license, for a licenses 
has no power under the law of transferring 
his’ privileges unless it is given to him 
by contract. Here again one may well 
accept the explanation given by the Railway 
Company, that it was ‘put in to avoid all 
disputes inthe future. 

The strongest point in the learned Gov- 
ernment Pleader’s favour is what is stated 
in cl: 12 which says that “upon the deter- 
mination of the license the administration 
may of their mere motion re-enter npon 
and re-take and absolutely retain posses- 
sion of thesaid land.” This would seem 
fo indicate that possession had been given; 
but, as a matter of fact, no legal possession 
was intended to. be given at all. The only 

‘right that the transferee was intended to 
have was the right,to go upon this land 
to stack coal and ‘nothing more. In fact, 
it seems to me that there is nothing in 
the document to prevent the Railway Com- 
pany from changing, from time to time, 
the plot which the” ‘grantee was to have 
if the Railway Company desired it. When 
that is so, it seems to me that this case 
is very near the case of Sweetmeat Auto- 
matic Delivery Co, v. Commissioners of 
Inland ‘Revenue (9), There is really no 
lease of any particular plot of land at'all 
but only a license or permission granted 
to the grantee to store coal on a plot 
pointed out by the Railway Company. I 
have no doubt whatever that this is a case 
of a mere license ‘and not ofa lease. In 
this connection the case in Frank Warr 
and Co., Ltd. v. London County Council 
(1) may also be consulted. There it was 
held by their Lordships that the use of 
certain rooms for the purpose of storing 
wine, étc., by the persons to whom the 
exclusive ‘Tight of selling refreshments i in 

‘a theatre was given did not give them a 
. lease at all, 
right to sell refreshments itself was’ a 

Jicense. Thè principles enunciated there 
‘might well be applied here. There are 
two cases in our High Court in Seent 
Chettiar v. Sanihanam Chettiar (3) and 


_ “Mammikutti v. Puzhakkal Edom (4) where. ~ 


SITLA BUX BUKLA V. JAGATPAL SINGH, 


but only a license -as the g 
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the points of difference between a lease 
and a license had to be considered. In 
both those cases ite was held that the 
right to cut and enjoy timber on a certain 
land did not amount to a lease but was 
only a license. 

Since the transaction in this case did 
not amount, in my view, to a lease, the 


‘only article under which the document 


before us can fall is Art. 4(c) of Sch. I-A. 
It is true that; there is no definition 
of the word “lease” in the Stamp Act 
as it contents itself with saying in s, 2, el. 
(16) what a lease includes. It includes 
among other things, (a) kabuliyat or other 
undertaking in writing, not being a counter- 
part of a lease, to cultivate, occupy or de- 
liver rent for-immoveable property; but 
there is no definition of the word ‘lease.’ 
The present document cannot be brought 
under cl: (b) either as we cannot say that 
it is an “undertaking in writing to oc- 
cupy, or pay or deliver rent for immove- 
able property.’ Although the document 
uses the word. “rent `“ it is not used in the 
same sense as it is used in the Statute. In 
the Statute itis clearly used as meaning 
rent as defined in the Transfer of Property 
Act, i.e, as something which a tenant is 
bound to pay toa landlord. The definition 
of. “ lease ” given in the Transfer of Pro- 
perty Act is, I think, the proper definition 
to take in this case. The word “license” 
is defined inthe Easements Act and we 
are entitled to use that definition as the 
proper definition of the térm for the Stamp 
Act. 

In these’ circumstances, I agree with my 
Lord the Chief Justice, and my learned 
brother in thinking that this document 
cannot be brought under the term “lease” 
and that we should answer the Reference 
accordingly. 

Y. N. V. Reference answered. 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SECOND Civin APPEAL No. 45 or 1924, 
. January 10, 1925. 
Present :—Mr. Dalal, J. ©. 
SITLA BUX SUKLA—P.aintirr— 
APPELLANT 


versus 
JAGATPAL SINGH AND ANOTHER 
—DsrenDANTs--RESPONDENTS. 
Limitation Act IX of 1908), 8. 19, Expl. #—Hi indu 
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Lar— Joint Jamil y—Acknowledgment of debt by father, 
whether binding on family. 

Where there is a debt binding on the family pro- 
party belonging to a joint Hindu family an acknow- 

dgment of it by the father. would be covered by 
Expl. 2 to s. 19 of the Limitation Act, inasmuch 
as the father must be regarded as an agent duly 
authorised by the family on e behalf to make the 
acknowledgment. [p. 694, col. 2 

Bhasker Tatya Shet v. Vijalal Nathu, 17 B. 512; 9 
Ind. Dee. (N. s.) 333, and Saroda Charan Chuckerbutty 
v. Durga Ram De Sinha, 5 Ind. Cas. 484; 37 O 461, 
11 0. L, J. 484; 14 C. W. N. 741, relied on. 


Second appeal from a decree of the District 
Judge, Fyzabad dated the 29th October 
1923, upholding that of the Subordinate 
Judge, Fyzabad, dated the 30thApril 1923. 

Mr. Niamat Ullah, for the Appellant. 

Mr. Sundar Lal, for Respondents Nos. 2. 
and 4, 


JSUDGMENT.—This was originally a 
suit for foreclosure brought by the mort- 
gagee’s son Sitla Bakhsh against the 
mortgagor Jagatpal Singh under three 
déeds :— 

22nd June 1906, Rs. 1,250 time for pay- 
ment three years. 

26th June 1906, Rs. 200 further ‘charge 
2nd July 1915, Rs. 500, further charge. ` 

‘The suit for foreclosure was instituted on 
2lst June 1921. All the mortgages were 
executed by Jagatpal Singh alone, 

Subsequently his three. sons Shankar 
Bakhsh, Mahraj Baksh and Asharwa Bakhsh 
were made parties to the suit on their ap- 
plication. It shall be noted that ‘Mahraj 
Bakhsh is now dead and no name is sub- 
stituted in his place. His ‘name shall be 
cut out of the petition of appeal and he 
shall not be included in any decree passed 
by this Court. 

All the deeds were admitted by the de- 
fendants to be genuine in so far that they 
were really executed by Jagatpal Singh. 
The father was examined as a witness on 
behalf of the plaintiff and admitted the 
execution. So far as he was concernéd this 
admission amounted to an admission of 
the receipt of consideration. This, however, 
could ` not’ be the case as regards the 
sons. 

The Trial Court held that the debts were 

not incurred for the payment of any antece- 
dent debts and that all'the claims were 
time-barred. How a claim for a money- 
decree against Jagatpal Singh under the 
last deed can be time barred it is difficult 
to understand.” The suit was instituted 
within six years of the date of that deed on 
2lat June 1921, 
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The Jearned District J nage dismissed the 
appeal. . 

In this Court it was awad that under ` 
the first two documents the property can, 
bė bound to the extent of Rs. 150 only. As 
regards that sum limitation was alleged to 
have been saved by reason of the acknow- 
ledgment of the deed of 1905 in the deed of 
1915. So far the argument on behalf of 
the plaintiff must prevail. Jagatpal Singh 
admitted in his statement before the Trial 
Court the bebt of one Balkaran to the extent 
of Rs. 100, and one of Harcharan to the 
extent of Rs. 50, when he executed the first 
deed of 1905. He further admitted that he 
had not paid those debts, The deed in 
favour of Balkaran was produced by the 
plaintiff. I, therefore, hold against all the 
defendants that the passing of the con- 
sideration of Rs. 150 has been proved. This 
payment was made in satisfaction of añ- 
tecedent debts of the father independent 
of the transaction of 1905, and so are re- 
coverable from the family property if the 
suit for the recovery of money is within 
time. 

I hold this claim to be within time 
because there is an acknowledgment of the 
deed of 1905 in the deed of 1915. So far 
asthe money binding on the family pro- 
perty is concerned an acknowledgment by 
the father would be covered by Explanation 
2 tos. 19 of the Limitation Act because ke 
would be considered an agent duly. autho- 
rised by the family on their behalf to make 
the acknowledgment. The Bombay and 
Calcutta High Courts have recognised such 
authority, see Bhasker Tatya Shet v. Vijalal 
Nathu (1) and Saroda Charana Chuckerbutty 
v. Durga Ram De Sinha (2). The plaintiff 
is entitled toa decree for foreclosure for 
this sum of Rs. 150. 

As already observed the second deed goés 
out. 

As regards the third deed, the argument 
of the respondents’ (sons) learned Counsel 
must prevail that payment of the considera- 
tion of that-deed has not been proved as 
against, the sons. Jagatpal Singh admitted 
execution, so the plaintiffis entitled to a 
thoney-decree for the sum: of Rs. 500 as 
against him. As to these sums Jagatpal did ` 
not admit receipt of the money as alleged 
by the plaintiff. It was alleged by the 
plaintiff that various sums were taken by 

(1) 17 B. 512: 9 Ind. Dee. (x. s.) 3 


(2) 5 Tnd. Cas. 484; 37 O. 461 711 ya L. J. 484; 14 c, 
W. M., 741. 
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the Jagatpal prior to the execution of this 
deed amounting tos, 450 on'a bond, pto- 
note and book-debts, No bond, pro-note 
or account-books were produced by. the 
plaintiffs, and but for the presumption aris- 
ing from the admission of execution as 
against Jagatpal.Singh there is no evidence 
that any antecedent debts»-existed for the 
payment of which this mortgage-deed may 
have been executed. The sons are, there- 
fore, not bound to pay any portion of the 
money due on this deed. | f 

In the result I decree the appeal so far 
as to pass a decrée for foreclosure for a sum 
of Rs. 150 against Jagatpal Singh, Shankar 
Bakhsh and Ashrwa Baksh with interest at 
the bond rate of the bond: of 1905 up to 
the-date fixed for payment. Parties shall 
receive and pay costs according to théir 
success and failure. Six months: time from 
to-day’s date is granted for deposit of this 
money in the Trial ’Court*for “payment to 
the plaintiff. veer ; : 

Another ` decree—a money-decree — for 
Rs: 500 is passed in favour of the plaintiff 
against the defendant Jagatpal Singh alone 
with interest at the bond rate of 1915 up- 
to to-day. Future interest shall run at 6 
per cent. per annum until realization. The 
plaintiff is entitled to costs of all the Courts 
on the amount of the decree-money. This 
decree will be dependent on the plaintiff 
paying Court fee on this sum. If this 
Court-fee is paid it shall be included in the 
costs recoverable from Jagatpal Singh. 
The Court-fee shall be paid in the Trial 
Court within two months of to-day's date, 
otherwise this decree shall be inoperative. 
Full fee may be paid to Mr. Sundar Lal 
who appears on behalf of respondents 
Nos. 2 and 4. at 


Z. K. ~ Appeal decreed, 


ALLAHABAD HIGH COURT. 
ORIGINAL Suit No.1 or 1924. 
December 16, 1924. 
Present:—Mr Justice Piggott. 

RAM UGRAH BINGH-—PLAINTIFE 
versus 
Tas BENARES HINDU UNIVERSITY— 
an ag DEFENDANT. 
Specific Relief Act (I of 1877) ss. 42, 54, 55— Declara- 
tion~Injunstion—Relief,. when - can, be granted+- 
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Student of University, position of-—Injunction directing 
University to place student in particular class, whether 
can bé granted. ` : ih ee adn 

: Beforea plaintiff can obtain relief by way of declaras 
tion under the provisions of s. 42 of the Specific 
Relief Act, he must show that he is a person entitled 
to some legal character, and that this right of his is 
being denied or contravened by the defendant. 
[p. 701, col. 1.] nee 

Under ss, 54and 55 of the Specific Relief Act it is 


‘necessary for a successful plaintiff to show that the 


defendant is under some obligation in favour of the 


‘plaintiff, the breach of which can only be prevented 


by the granting of the injunction which the plaintiff 
seeks, [ibid] : . 

When a student enters any University as an under- 
graduate, and a fortiori when a graduate of such 
University presents himself for a course of postgrad- 
uate study, he is a member of’ the“ Universitas “ or 
Corporation, and as such he is subject to the author- 
ity and discipline of those persons who have been 
duly placed in authority in that Oorporation. If he 
considers himself to be oppressed by some misuse of 
authority on the part of a person, or body of persons, 
set over‘him, itis open to him to consider whether he 
cannot obtain redress from higher authorities within 
the same Corporation. The question whether he has or 
has'not passed a certain : examination is one in respect 
of which by the.‘very act of presenting himself for 
such examination, he submits himself to the decision of 
the authorities appointed by the University for the 
conduct of the same. No Court of Law can possibly 
entertain aclaim.on his part that he has passed a 
certain examination when- the authorities of the Uni- 
versity conducting the examination, and lawfully em- 
powered to adjudicate upon its results, declare “him to 
have failed. [p. 702, ‘col. 2.] 

An injunction directing the authorities of a Univer- 
sity against their will and against their better judg- 
ment to place a person in a class where he will receive 
instruction by which he is not, in the opinion of those 
authorities, as yet properly qualified to benefit, is sim- 
ply unthinkable. [p. 703, col. 1.) 

Case-law- referred to. z 

Messrs. Peary Lal Banerji 
Prasad, for the Plaintiff. 
` Sir Tej Bahadur Sapru, (with him Messrs. 
A: P. Dube, Sankar Saran and P. N. Sapru), 


for the Defendant. 


JUDGMENT. -The plaintif, Ram 
Ugrah Singh, is a graduate of the Benares 
Hindu University. In the month of July 


and Janki 


- 1924 he ` presented himself at an examina- 


tion held under the authority of the said 


- University, described as the “Previous LL. 


B. Examination.” The results were pub- 
lished on the 11th of August 1924, and the 
plaintiff's’ name didnot appear in the list 
of candidates who had passed the examina- 
tion. On the 30th: of August 1924 the 


-plaintif addressed to the Vice-Chancellor of 


the Benares Hindu University a petition 
(Ex. 5), in.which he protested that, under 
the regulations of the Universityin force 
at the time whenhe sat for the examina- 


896 
after the results of the said examination 
had been published, he (the petitioner) had 
in fact passed the examination in the third 
class He, therefore, requested the Vice- 
chancellor to re-consider the whole situation, 
to adjudge the petitioner to have passed 
the Previous LL. B. Examination and to 

romote him to the Final LL. B. Class, al- 
eging these things to be his right by virtue 
of the declarations and pronouncements 
of the University. The answer returned 
was to the effect that the matter was under 
- consideration. On the 8th September 1924 
Ram Ugrah Singh instituted the present suit 
in the Court of the Subordinate Judge of 
Benares. The defendant was the Benares 
Hindu University. The reliefs sought 
were by way of declaration and of injunc- 
tion. The declaration sought was to the 
effect thatthe plaintiff is entitled to have 
been declared as passed in the Previous 
Law Examination of the Benares Hindu 
University held in July 1924 and pro- 
moted to the Final LL. B. Class. The relief 
. sought by way of injunction was that the 
defendant-University be compelled to pass 

and promote the plaintiff to the Final LL. 
'B. Class. There wasan alternative prayer 
that, if for any reason the plaintiff be held 
disentitled to the other reliefs claimed, he 
should be givena decree for Rs. 5,250 by 
way of damages. The plaint was not re- 
jected by the Trial Court on the ground 
that on the face of it, it dislosed no cause of 
action; but summons having been issued 
‘to the Benars Hindu University through its 
Vice-Chancellor, the case was set down for 
settlement of issues, and after one adjourn- 
ment, granted for the convenience of the 
defendant, the Trial Court, on the 9th of 
October 1924, settled eight issues which 
it proposed to try. ‘At this stage this 
Court intervened, and the suit was trans- 
ferred from the jurisdiction of the Sub- 
ordinate Judge of Benares tothat of this 
Court and directed to be tried as an 
original suit in this Court. 

As soonas the case came up before me 
for hearing. Sir Tej Bahadur Sapru, ap- 
pearing for the defendant, pointed out 
that certain pleas in the written statement 
‘were of the nature known in English Law 
as “demurrer”, and went to the question 
whether this Court, or any other Court of 
Civil Jurisdiction in this Province, coula 
entertain a plaint of the nature now before 
me. Ihave recorded a memorandum of the 
proceedings which took place before me yes- 
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terday, which were largely directed to ascer- 
taining from the learned Counsel represent- 
ing both parties whether they were atissue 
upon any definite question of fact and what 
was the precise meaning and effect of the 
pleadings entered by the respective parties. 
Having done this, I’ passed an order 
superseding altogether the issues fixed by 
the Subordinate Judge of Benares, and in 
their place I fixed the three following 
issues:— mS 

1. On the facts.alleged and the pleadings 
of the parties, has the plaintiff any cause of 
ation ? i 

2, In the event of an afirmative finding 
on issue No. 1, to what relief is the plaintiff 
entitled, either. 

(i) by way of declartion, or 

(it) by way of mandatory injunction, or 

(iit) by way of a-decree for damages ? 

3. If it be held that the plaintiff is 
entitled to reliefby way of a decree for 
damages, then at what sum should the said 
damages be fixed ? fone 


I then intimated my intention of hearing 
both parties on the first two issues be- 
fore I proceeded toconsider the third. No 
oral evidence has been taken on either side, 
the matter being treated by both parties 
as one falling within the scope of O. XIV, 
r. 2 of the U. P. C., that is tosay, as being 
a case in which’ issues of law were raised 
which went to the root ofthe whole matter 
and the determination of which in a certain 
sense mightmake it unnecessary for the 
Court to take oral evidence; or to proceed 
with the determination of any -issue of fact. 
In the course of argument, however, certain 
documents were putin, which I have 
adinitted in evidence, and I must, therefore, 
take it that evidence has been offered in. 
respect of the two preliminary issues of 
law. Whether or not this. course was 
strictly regular, itis certain that no in- 
justice has been done to the plaintiff in 
the matter, as the documents before me are 
documents produced at hisinstance. A print- 
ed book-let described as the “Prospectus of 
Studies” issued by the Benares Hindu 
University for the examinations of 1923, and 
containing the regulations of the University, 
was putin and admitted by : both sides 
to be an authoritative publication. This 
book oy pamphlet was already on the 
record when the -.case came before this 
Court, and I have now marked it as Ex. 6. 
The other exhibits,-to which I need not 
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. necessarily refer in -numerical order, are’. 


the following;—® . D 

Exhibit 5 is the petition addressed. by 
the plaintiff, Ram Ugrah Singh, to the 
Vice-Chancellor of the Benares Hindu 
University, dated August 30,, 1924, and 
Exs. 5 is the reply to the said petition. 


Exhibit 4 is a copy of the minutes of a meet- . 


ing ofthe Senate of the Benares Hindu 
University held:on the 18th- of August 
1924. Exhibit l is acopy of what are des- 
cribed as the minutes of an emergency meet- 
ing of the Syndicate of the same Univers- 
ity, held on the 16th of November, 1923. 


Exhibit 2is a letter signed by the Registrar 


of the Benares Hindu Universivy, specify- 
ing the papers taken by the plaintiff in 
the course of the Previous LL. B. examina- 
tion of 1924, with a statement of the maxi- 
mum marks allowed for each paper and 


of the marks awarded in each to the plaint- . 
iff. Ixhibit 3is acopy of a letter addressed 


by the Registrar“of the Benares Hindu 
‘Uuiversity to the Secretary to Government 
of the United Provinces, Education De- 
partment, dated the ‘8th of September 1924. 


The authenticity -and admissibility in evi- 


dence of these exhibits has been conceded 
on both sides. It will be noticed that I 
have admitted copies to be put in evidence 
in certain cases, and I have done so with- 
out concerning myself to” enquire too 
curiously into the. question whether copies 
were technically admissible’ in evidence. 
The documents in question were called for 
by the plaintiff from the déféndant, and 
the copies produced by the latter have been 
aucepted by consent of both parties as the 
most convenient method of placing upon 
the record the evidence which the plaintiff 
desired to have there. 

The examination of July- 1924 was the 
first examination in Law held under the 
auspices of the Benares Hindu University, 
the Law class at-the said University having 
only been opened in the course of the pre- 
vious year. It was at one time suggested 
that a question of fact requiring deter- 
mination might be whether the plaintiff 
joined the aforesaid Law class in the 
month of November, or in the month of 
Decemher 1923 ; but I do not think that 
anything turns upon ‘this. 
admitted that the plaintiff's attendance, for 
the purpose of certain rules relating there- 
to, wasreckoned from the Ist of Decem- 
her 1923, and that he paid the required 
fees for the entire session reckoned. to have 
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. A resolution was passed, 


It has been. 
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Nothing really turng upon the question 
whether or not the plaintiff had already 
joined the Law class when the Syndicate 
held its meeting of November 16, 1923. 

Having opened a class in Law and deter- 
mined, to institute examinations leading up 
to the decree of Bachelor of Laws, it be- 
came the'duty of the University to frame 
proper regulations for the conduct of such 
examinations. The Syndicate entered upon 
the performance of this duty, in so far as it 
was within the competence of that body, 
on the 16th of November 1923 as aforesaid. 
the meaning 
and effect of which is prehaps the principal 
matter in controversy now before me, For 
the present Iam content to say that the 
intention of that resolution in the minds 
of the persons who passed it seems to me 
to.be beyond question. In order to pass 
the examination a candidate: was to be re- 
quired to fulfil two conditions: in each 
of the papers set for the examination he 
was to obtain at least 30 percent of the 
marks ; but over and above this, in order 
to pass the examination at all, he was to 
obtain 50 percent. of the total marks in 
all the papers added together. What the 
plaintiff actually did obtain is shown -in the 
document Ex. 2. He did obtain over 30 
per cent. of the marks in each of the five 
papers set and taken by him, but his 
aggregate of marka in all-the papers 
came to 225 out of 500, which is 45 per 
cent. instead of the prescribed minimum, 
of 50 per cent. This is the reason why 
the plaintiff's name did not appear in the 
published list of candidates who had passed 
the examination. , 

It may be useful to pause at this point 
in order to remark that the suit now before 
me is not one in which relief is sought, 
by way of damages or otherwise, upon an 
alleged breach of a contract, or quasi- 
contract, between the parties. There are 
‘passages inthe petition Ex. 5, and also 
in the plaint itself, which suggest a con- 
trary intention on the part of the plaintiff; 
but, as put tome in argument, this was 
certainly not the plaintiff's case—and right- 
ly. so— because a suit on this basis could 
not possibly have succeeded. There is no 
document on the record of which it could 
be said, by any stretch of reasoning, that 
the defendant University had thereby held 
out assurance, either to the plaintiff or to 
any- other - person,- that, if he obt&ined 
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45 per cent. of the marks ‘in certain papers, 


set at an examination described as the Pre- 
vious LL. B., examination, he would be 
held to have passed the same, provided he 
had obtained at least a 30 per cent. of the 
marks in each paper separately. ` 


What the plaintiff's case really is I now’ 


proceed to consider. The foundation of it 
is to be found in Regulation 10 of Ch. XXVI 
of the Regulationsof the Benares Hindu 
University. These are the original Regula- 
tions ofthe University which, in accord- 
dance with s. 18 (2) of the Act XVI 
of 1915, by which the said University was 
constituted, were framed under the direc- 
tion of the Governor-General in Council, 
received the: approval of the Governor- 
General in Council and were to remain 
in force unless and unti! added to, amended, 
or repealed by the Senate of, the Uni- 
versity. The rule in question runs as fol- 
lows :— i i 

“Candidates passing any University ex- 
amination will be placedin three classes, 
namely, the first, second ard third. The 
Syndicate shall from time to time prescribe 
conditions under which candidates will 
be placed in each of these classes.” 

Now, by its resolution of November 16, 
1923, the Syndicate proposed to divide can- 
. didates who had passed the examination 
into two classes,.and not into three. I 
have already spoken of the “intention” 
of the framers of this resolution, and in 
using that expression I did referto Ex. 4, 
the proceedings of the Senate at its meet- 
ing ofthe 18th of August, 1924, and to 
Ex. 3, the letter addressed by the- Regis- 
trar of the University, under the orders 
of the Vice-Chancellor and the Senate, to 
the Secretary to Government, United Pro- 
vinces. The plaintiff's contention, however, 
is that the Syndicate’s resolution, if inter- 
preted. 

(a) according toits plain meaning and 
effect ; or 

(b) with reference more’ particulary to 
the provisions of Regulation 10 of Ch. XX VI 
already referredsto, is to constitute, not two 
classes of successful candidates, but three. 

According to this interpretation, candi- 
‘dates obtaining -60° per. cert. of the ag- 
gregate marks in all papers were to be 
adjudged to have passed the examination 
in the first class; candidates obtaining £0 
per cent. were to be placed inthe second 
class of passed candidates. There was to 
be a third class; consisting of those candi- 
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dates who had obtained at least 30 per cent.. 
of the marks in each of the papers set 
at the examination, but whose aggregate 
fell short of 50 per cent. of the total. In 
so far as this isalleged to be the meaning 
of the resolution, considered by itself and 
independently of any documentary evidence 
as to the interpretation put upon the same 
by the persons who framed it, I am unable 
to accept the contention. The words in 
the resolution which run, “Minimum pass 
marks in the total, 50 per cent,” exclude, 
the interpretation contended for‘on behalf 
of: the plaintiff. The resolution as it stands, 
considered according to its plain meaning 
and apart.from any other document on the 
record, does lay down that in order to 
pass the examination a candidate must 
have obtained in the: aggregate at least 50 
per cent. of the total marks. It is, however, 
contended that the resoluticn must be 


‘interpreted in the light of the regulation 


by which the Syndicate was empowered 
to act in the’ matter. According to that 
Regulation, candidates passing any Univers- 
ity examination were to be placed in 
three classes. The argument on this point ` 
was pressed upon me in two different 
forms. It was contended that the Syndi- 
cate of the Benares Hindu University. 
should be presumed to have acted in ac- 
cordance with, and not in contravention 
of the regulations by which it was bound, 
and that, therefore, any reasonable or pcs- 
sible interpretation of the terms of the 
resolution of the 16th of November 1923, 
which brought it into conformity with 
the provisions of the regulation, must be 
preferred to any interpretation involving 
the assumption that the Syndicate was 
contravening the said regulation. In the 
second place, it was contended that, in 
any event, in view of the provisions ofthe 
regulation, the Syndicate must be deemed 
to have divided, the candidates who had 
passed the examination into three classes, 
and that, if the resolution be considered 
in ‘this light, then the only possible inter- 
pretation is, that there was to be a third 
class of passed candidates, as contendedHor 
by the plaintiff. The first of these argu- 
ments fails tomy mind, not cnly on the 
broad ground that there is a limit beyond 
which a presumption such as that sug- 
gested by the plaintiff cannot Fe allowed 
to prevail against the plain meaning of the 
recorded resolution which shows what the 
Sydicate actually did ;. but also. because, 
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ona review of the entire situation, I do 
not. find any reakpresumption in favour 
of the suggestion that the Syndicate was 


dividing the candidates who passed this < 


particular examination into three classes. 
It is quite true that regulations could 
be alfered only by the Senate; but under 
el, (4) of s. 18: of Act XVI of 1915 


the Syndicate had authority to draft and . 


propose to the Senate regulations that 
should be made by the Senate. I’ do not 
say that.on the 16th of November, 1923 the 
Syndicate of the Benares Hindu University 
was consciously preparing for the consider- 
ation of the Senate an amended regulation 
affecting the examinations to be held for 
the degree. of Bachelor of Laws. What 
_ impresses me is that the Syndicate, in the 
` exercise of its lawful power in respect of 
the fixing of standards for the said examin- 
ations, would not’ necessarily feel“ them- 
selves bound to divide the successful 
candidates into three classes, because 
there was a regulation saying that this 


ought to be done in all University ex- 


aminations. They would know that this 
provision was capable of amendment by 
the Senate, for adequate cause shown ; and 
they were at full liberty to draft a proposal 
which should involve the classifying of 
"successful candidates into two classes in- 
stead of three, in reliance on the fact that, 
if the Senate approved of the arrangement, 
-it-could easily amend the regulation. -I 
am unable, therefore, to make any presump- 
tion with regard to the meaning of this 
resolution ofthe 16th of November 1923 
contrary to what appearstome to be its 
plain and unambiguous terms. There 


| remains the question whether, in spite of | 


all this, the effect of the resolution actual- 
_ ly passed was or was not something other 
than what its' framers intended and what 
the words theniselves import. When the 
Syndicate was empowered by the regula- 
tion itself; which isthe foundation of the 
plaintiff's case,’ to prescrible ; conditions 
under which. candidates would be placed 
in each of the three classes into which 
_ candidates passing the examination were to 
be placed, that body was a fortiori em- 
powered to prescribe the conditions under 
which a candidate would be held to have 
passed the examination at all. Moreover, 
by cl. (22) of the First Schedule appended 
to Act XVI. of 1915, which contains the 
statutes of the University, it was the duty 
of the Syndicate, amongst -other things, to 
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declare:the results of the various University 
-examinations, The Syndicate was, therefore, 
within its statutory authority when, in the 
month of August 1924, it caused to be 
published the result of this Previous Exami- 
nation for the degree of Bachelor of Laws, 
and ‘exdluded from the list of passed can- 
didates those persons who had obtained 
less than 50 percent. in theaggregate of 
the total marks, even though some of these 
persons, including the present plaintiff, had 
obtained the minimum of 30 per cent. of 
the marks allotted for each paper singly. 

I cannot undertake to say why the ques- 
tion of amending Regulation 10 of Ch. 
XXVI, so as to permit the successful candi- 
dates to be classified in two classes instead 
of in three, was not taken up by the responsi- 
ble authorities of the defendant University 
atan earlier date. To thisextent certainly 
there wasan irregularity in the proceed- 
ings of the said authorities. The exami- 
nation was over, and the result had actual- 
ly been published a full week, before the 
Senate met onthe 18th of August 1924 
and:took into consideration this matter, 
amongst others, The record of the pro- 
ceedings shows clearly enough that the 
question of fixing a lower minimum than 
50 percent. of the aggregate marks, as a 
condition essential tothe passing of the 
examination, was never debated at all. 
That was treated, and in my opinion was 
rightly treated, as having been concluded 


~ by the resolution of the Syndicate and the 


subsequent publication under authority of 
the Syndicate of the examination results, 
. The learned gentlemen of the Senate had 
awakened, though rather latein the day, 
to the difficulty with which they were faced 
by reason of the fact that the Regulations 
.of the University, as they stood, did not 
permit of their classifying passed candi- 
dates into fewer than three. classes. They 
could have met this difficulty by requir- 
ing a: higher qualification than 60 per 
cent. of the marks from candidates aspir- 
ing to a place in the first class ; but this 
taey werereluctant to do. Ifthe minimum 
qualification for the first class was to be 
fixed at 60 per cent ofthe aggregate marks, 
it was obviously difficult to get in two more 
classes between that limitand the inferior 
limit of 50 per cent. For this reason the 
Senate proposed and carried a formal amend 
ment of Regulation 10 of Ch. XXVI, per- 
mitting candidates passing any of the Law 
examinations to be placed in two classes 
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ónly, a’ first class anda second. Now 
this- resolution required under the law the 
previous approval of the Visitor, that is 
to say, the Governor of the United Pro- 
vinces. This approval had not been 
obtained when the Senate met to consider 
the matter on the 18th of August 1924. 
Here, again, the authorities of the Uni- 
versity seem to have been either ill- 
advised or dilatory, and a point has been 
made on behalf of the plaintiff, not alto- 
gether without reason, that it was only on 
the 8th of September 1924, the very day 
on which the present suit was instituted 
in the Court of the. Subordinate Judge, 
that the authorities so far bestirred them- 
_ selves as to direct the Registrar of the 
‘University to submit the proposed amend- 
ment of the regulation for the approval 
of His Excellency, the Visitor. To the 
letter itself was appended a prayer that 
. His Excellency would be further pleased 
to accord permission to give retrospective 
effect to this sanction, “so that it may. be 
applicable to the cases of candidates who 
appeared at the Previous LL. B, examina- 
tion held in July 1924.” There is a telegram 
on the record, marked Ex, 7, which 'sug- 
gests that His Excellency the Visitor 
intended to comply, and did comply, with 
this prayer of the Senate. As to the 
legal effect of this subsequent sanction, I 
am, more or less, in agreement with the 
argument pressed upon me by the learned 
Counsel who represented the plaintiff. I 
doubt whether the retrospective effect of 
the sanction could be anything more than 


to give the resolution of the Senate the. 


same effect as it. would have had if the 
Visitor’s approval had been, obtained be- 
forehand, as required by s. 18, cl. (5) 
~of- the Act. The position, 
virtually this:—When the Syndicate of the 
_ defendant University published the list of 
candidates who had passed the Previous 
‘LL. B. examination held in July 1924, they 
did contravene an existing regulation 
requiring them to place those candidates 
who had passed the examination in three 
classes. 
ceedings, as it seems to me, is that the 
regulation has now been amended by proper 
authority, and as regards future examina- 
tions no such question: can arise. . The 
resolution of the Senate of the 18th .of 
August 1924 and the sanction of His 
‘Excellency the Visitor, although they can- 
' pot, in “my. opinion, obliterate . the fact 
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The effect of the subsequent pro- ' 
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that.the Syndicate committed a breach of 

the existing regulation when they tabulated 
and published the result of this examina- 
tion, are not, however, wholly without 
effect even as regards this past transaction. 


-Under s. 6 of Act XVI of 1915 the Visitor 


of the University is, empowered to: see 
that its proceedings are in conformity 
with the Act, the Statutes and the regula- 
tions. It having been brought to the notice 
of His Excellency the’ Visitor that a pur- : 
ticular regulation, now proposed to be 
amended,. was sought to be applied’ to 
an examination already held and the 
results of which had already been tabulat- 
ed and published, it would have been open 
to the Visitor to annul the published list of 
passed candidates, as not being in con- 
formity with the regulation in force at 
the time, and to require the University 
to publish a fresh list classifying the passed 
candidates in strict conformity with the 


regulation. He has not seen fit to do this, 


but, on the. contrary, by purporting to 
grant the application of the Senate. to 
give retrospective effect to its resolution, 
he has condoned the breach of regulation of 


“which the Syndicate has been guilty. 


. This being the’ state of affairs disclosed 
by the admitted facts of the case and the 
documentary evidence, I am now in a 
position to turn to the consideration of the 
questions of law involved in the first two 
issues settled by me. On behalf of the 
plaintiff reference was very properly made 
to the general provisions of s. 9 of. the 
C. P. C. onthe basis of which it is con- 
tended thatthe present. suit, being one 
of a civil nature, is within the jurisdiction 
of the Court in which it was instituted, ` 
the cognizance of the said Court being 
nowhere barred by Statute. It is not enough, 
however, to describe this suit as one ofa '' 
civil nature. It is one for’ relief by, way 
of declaration and injunction, and, there- 
fore, subject to the provisions of the Specific 
Relief Act, (I of 1877). The plaintiff must 
show that he has a valid cause of action 
within the provisions of. that Act, before 
he can obtain an affirmative finding on 
issue No. 1. The relevant sections of the 
Act are 42, 54and 55. Itserves little pur- 
pose to refer to the provisions ofs. 45 of 
the same Act, which, admittedly have no 
application to this Court, and a fortiori 
no application to the Court of the Sub- 
ordinate Judge of Benares in which this 
suit was instituted. . Before the plaintiff 
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“can obtain relief by: way of declaration 


under the provisions of s. 42 of Act I of 
1877, he must slow that he is,a person 
entitled to some legal character, and that 
this right of his is being denied, or con- 
travened,' by the defendant University. 
Under ss. 54 and 55 of the same Act it is 


. necessary for a successful plaintiff to show 


that the defendant, against whom the suit 
is brought, is under some obligation in 


. favour of the plaintiff, the breach of which 


| their learning 


can only be prevented by the granting of 
the injunction which the plaintiff seeks. 


The general question of law involved has - 


been argued with much. force and keen- 
ness by the learned Counsel on both sides; 
and if is only in order to do justice to 
and the zeal they have 


. displayed in: the causé of their respective 


clients that I feel it incumbent upon me 
to notice the various cases to which I 
have been referred. 


One is, In re G. A. Natesanand K. B. 
(1).. “The other is a case 
which -came before the Privy Council from 


. the Supreme Court of New South Wales 


—that of Leslie Williams v. Hainas Thomas 
Giddy (2). The former,of these cases is 


- authority for the proposition that High . 
. Court possessing authority to act under 


“ss. 45 of Act. I of 1877 will make an order 


: is clearly of opinion that the Syndicate | 
-is under a- statutory obligation toperform . 


` requiring a Specific Act to be done by the 


Syndicate of an Indian University, where it 


, that'act, is refusing to do so without lawful 


“cause, and -the act is one the performance 


of which can readily be enforced under 
the order of the- Court, 


_is‘only remotely applicable ‘to the facts 


‘now before me. 
„ships of the Privy Council held themselves . 


. the .exercise of its statutory powers. 


10M, Ta T. 288 (P. GN. 


It shows that their Lord- 


empowered to interfere with the discretion 
of a statutory ‘body, called the Public 


Service Board, and to correct by way of . 


manddmus- or injunction an injustice ap- 
parently perpetrated by the said Board in 
Two 
other cases referred to on behalf of the 


plaintiff were cases in which High Courts ` 


granted injunction against Municipal Cor- 
porations: vide, Vallt Ammal v, The Cor- 


31 M. L. J. 634. 


Q) 38 Ind. Cas, 847; 40 M. 125; 
2 . 669; 21 M. L. J. 621; 


) 11 Ind, Cas. 509; 15 oO. WN 
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On the side of the . 

plaintiff -two cases. were principally relied - 
: ON. 
_ Ramanathan 


The second case . 
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poration of Madras (3)eand Molla Ataul Huq 
y.. The Chairman of the Manicktola Munic- 
ipality (4). Their Lordships of the Madras 
High Court laid it down that the principle 
governing such cases is that “when a right 
and an infringement thereof i is alleged, a 
cause of,action isdisclosed.” On the side 
of the defendant reference was made to 
two cases decided in this country, namely, 


In the matter ‘of Purno Chunder Dutt (5) 
. and Board of Examiners v.Probash Chandra 


Roy (6). In each of these cases the learned 
Judges were dealing with the proceedings 
of a Board of Examiners appointed by 
the High Court itself and acting .on the 
powers delegated by the High Court. I 
do not find much assistance in either of 


these cases, except in certain remarks on 


the principles applicable to a writ of 
mandamus which their Lordships quote 
froma Privy Council case. Bank of Bombay 
v. Sulleman Somji(7). The words quoted 
are:—‘‘One of these principles is this that 
the writ will not be allowed to issue unless 
the applicant shows clearly that he has 
the specific legal right to enforce which 


he asks for the interference of the Court, 


that he has claimed to exercise that right 
and none other, and that his claim has 
been refused.” Sir Tej Bahadar Sapru on 
behalf of the defendant, also called my 
attention to a number of English cases 
which I may refer to by their description 
in the various reports actually laid before 
me. There is the case of Thomson v. The 
University of London (8), the case of Reg. v. 
Hertford College (9), the case of Neate v. 
Denman (10), the-case of R. v. Barnard's 
Inn (11), and the case of R. v. Benchers of 

Lincoln's Inn (12), In connection with this 
last mentioned case J am impressed with 
the energy with which the learned Judges 


(3) 16 Ind. Cas. 971; 38M, al; 12 M. L, T. 469; 23 M. 
L. J. 531: (1912) M. W. N. 1 

(4) 57 Ind. Cas. 960; 240. W. N. 969; 48 C. 378. 

(5) 35 C. 915; 12 O. W. N. 873; 4 M. L. T. 157. 

(6) 18 Ind. Cas. 527; 40 C. 588; 17 O. L. J. 354; 17 O. 
WN. 1225 

(7).32 R. 466;.12 0. w N. 825; 8 O. L. J. 103; 10 Bom. 
D., R. 636; 18 M. L. J. 365; 4M. L, T. 16; 5 A. L. J. 


. 463; 35 L A. 130 (P, ©.). 


(1861) 10 L. T, 403; 33 L. J g 625; 10 Jor. 
(N. 6.) 669; 12 W. R. 733; 143 R. R. 4 
MIDER T. 18; 3 Q. B. D. 695; 471 JQ. B. 
“97 W. R. 3 
do aera 18 A 127; 43 L. J. Oh. 409; 30 L. T. 290; 


Pan (1836) 5 Ad: & E, 17; 2H.& W. 62; 111E. R. 
if 
(12) ee 855; 7D, & R, 351; 107 E. R. 


1277; 28 R. R 
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' repelled the suggestion that any person has 
an inchoate right to be admitted to one of 
‘the colleges of the University. 
The case actually before me seems to 
me a fairly simple one, and perhaps a 
little in danger of being smothered under 
‘the weight of legal learning which has 
‘been brought to bear upon its elucidation. 
What the plaintiff wants essentially is a 
declaration that he has passed a certain 
examination and an injunction to the de- 
fendant University to admit him to a 
certain class of post-graduate study, name- 
ly, the second-year class of students pre- 
‘paring for the LL. B. degree. When all 
is said and done, the effect of the pro- 
ceedings of which the plaintiff complains 
is obvious enough. There is nothing in 
the action of the University capricious, 
_or spiteful, or directed against the plaint- 
‘iff personally. The responsible authorities 
of the defendant-University have arrived 
at the conclusion that young men prepar- 
ing themselves for the degree of Bachelor 
of Laws, to be awarded by that University, 
‘who at the end of one year’s study have 
failed to show to the satisfaction of the 
examiners a higher proficiency in the 
various subjects of their study than that 
_ attained by the present plaintiff—a pro- 
ficiency, in fact, at lest equal to the obtain- 
ing of 50 per cent. of the total marks in 
‘the aggregate of all the papers set for 
the examination—are not properly qualifi- 
ed to proceed to the advanced course of 
study devised for the benefit of the second- 
year class. The resolution has been taken 
in the interests of the young men them- 
selves. It is the considered opinion of 
the University authorities that it will be 
' for the benefit of students in the position 
' of the present plaintiff to submit to another 


yee of study in the first or preliminary . 


aw class, that is to say, in the class which 

is preparing for the Previous LL. B. ex- 

. amination, before they obtain promotion 
' to the class which is preparing for the 
Final Examination ‘in Law. Now, the 


plaintiff wapts first of alla declaration that 


he, has passed the Previous LL. B. Ex- 
’ amination: He says, referring to the pro- 
| visions of s. 42 of Act I of 1877, that 
he has a “legal character,” namely, that 
‘ofa graduate student of the Benares Hindu 
University who has passed the Previous 
Examination for the degree of LL. B. held 


. in the’ month of July -1924, ` The over, 


swhelming answer to this contention is that 


RAM UGRAH SINGH V. BENARES HINDU UNIVERSITY, 
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the plaintiff does not possess the “legal 


character” claimed by him. He has not 
passed the examination? Stated at its very 


- highest, the argument submitted to me 


on his behalf is that, if the constituted 
authorities of the defendant University had 
taken a proper view of the Regulations of 
the University and of the legal effect of the 
Syndicate’s proceedings of the 16th of 
November 1923, the Syndicate would have 
declared him to have passed the examina- 
tion. The fact remains that the Syndicate, 
which was the body competent to determine 
such matters, declared that the plaintiff had 
failed to pass the examination. When a 
student enters any University as an under- 
graduate, and a fortiori when a graduate 
of such University presents himself for a 
course of post-graduate study, he is a mem- 
ber of the “Universitas” or corporation, 
and as such he is subject to the authority 
and discipline of those persons who have 
been duly placed in authority in this cor- 
poration. If he considers himself to be 
oppressed by some misuse of authority on 
the part of a person, or body of persons, 
set over him, it is open to him to consider 
whether he cannot obtain redress from 
higher authorities within the same cor- 
poration. The question whether he has or 
has not passed a certain examination is one 
in respect of which, by the very act of 
presenting himself for such examination, 
hé submits himself to the decision of the 
authorities appointed by the University for 
the conduct of the same. No Courtof Law 
can possibly entertain a claim on his part 
that he has passed acertain examination 
when the authorities of the University con- 
ducting the examination, and lawfully em- 
powered to adjudicate upon its results, 
declare him to have failed. : ; 

These considerations apply a fortiori to 
the further relief sought by way of injunc- 
tion. As a student of the Benares Hindu 
University, and still more as a post-graduate 
student holding by virtue of his degree 
a certain status in the corporate body known 
as the University, and bound as such to 
set an example of discipline and good 
conduct to members of the University of 
lower status than himself, the plaintiff is 
not entitled to challenge the decision of 
those in authority over him that it is 
expedient for him, if he desires to proceed 
to the degree of Bachelor of Laws, to spend 
a second year in preparing for the Previous 
LL. B., Examination, before he passes on ta 
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any higher claas.. The University must 


have absolute discretion: over its students - 


in the matter of the classes to which the 
students are admitted. An injunction 
directing the authorities of the University, 
against their will and against their better 
judgment, to placea young man in a class 
wheré he will receive instruction by which 
he is not, in the opinion of those autho- . 
rities, as yet properly qualified to benefit is 
to my mind simply unthinkable. 

On. the first of the issues set for trial my 
finding is that’ thé plaintiff has no valid 
cause of action. 

On the second issue IJ find that he is en- 
titled to no relief by way of declaration or 
injunction; also that he has suffered no loss 
by being required to repeat, the year of 
study in the first law class from which he 
had failed to derive adequate benefit. 

The third issue does not arise. 

The suit fails on these grounds, and I 
dismiss it accordingly with costs, including 
fées on the higher scale. 


ZK Suit dismissed. 


‘OUDH JUDICIAL COMMIS- 
: SIONER’S COURT. . 
Sgconp O1vin APPEAL No, 158 or 1924, 
January: 23, 1925. : 
Present:—Mr. Wazir Hasan, A. J. O: 
IQBALUR RAHMAN—P.aintiFF— ` 
: APPELLANT 


z cee . versus 
Sheikh ILTAFUR RAHMAN— 
DEFENDANT—~RESPONDENT. 

Muhammadan Law-Waqt—Provision for. payment 
of annuity, validity of—Annuity charged on dedicated 
properties, legality of. i 

“In a wagf executei by a Muhammadan in 1911 
there was a provision setting apart a certain sum 
out of the annual income of the properties dedi- 
cated for the benefit of the plaintiff and his descend- 
ants in perpetuity. The payment of this allowance 
‘was charged on the dedicated properties : : 
© Held, (1) that the provision with regard to the 
-annual payment to the plaintiff and his descendants 
-was invalid. uader. the Muhammadan Law of wagf, 
as there was no charitable or religious object with 
-regard to the application of the sum mentioned at the 
. inception of the wagf and there was none pointed out 
in the document at the end when the descendants of 
the plaintif might fail to.exist at any future period of 
time; : 

(2) that the provision charging the dedicated pro- 
perties with the payment of the allowance was also 
invalid under the Muhammadan Law, for, as soon as 
-tho wag? was made, the property came to be vested 


e 
ae eset! Oe 
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in the Almighty and it could not be burdened with 
any charge which might eventually end in the sale 


of the property. 
“Appeal from a.de@ree of the Subordi- 


nate Judge, Bara Banki, dated the 18th 
Janudry 1924, confirming that of the 
Munsif, Ram Sanehi Ghat, dated the llth 
September 1923, 

Pandit Gokaran Nath Misra, for Babu 
se alanis Nath Srivastava, for the Appel- 
ant. 

Messrs. M. Wasim and Alt Zaheer, for the 
Respondent, ' 


_SUDGMENT.—This is the plaintiff's 
appeal. The facts are as follows :—On the 
6th March 1911 Musammat Izzatunnisa 
made a wagf of certain immoveable pro- 
perty by means of a deed executed by her 
on that date. The property yielded an in- 
come of Rs, 721 a year. Ina schedule 
attached to the document this income is 
distributed over séveral heads. These heads 
indicate the objects over which the income 
of the dedicated property is-to be spent by 
the mutwalli. It is admitted that the ob- 
jects specified in the document are good 
objects of religious and charitable character 
except one and. that. one is the subject- 
matter of the present dispute. A sum of 
-Rs. 110 is set apart for the benefit of the 
appellant and his descendants in perpetuity, 
It appears that the mutwalli has refused to 
give effect to this provision. This act on 
‘the partof the mutwalli has compelled the 
plaintiff to come to Court. This suit, there- 
-fore, is for the recovery of the allowance of 
Rs. 110 for six years. The defence raised 
-by the mutwalli, which’ has succeeded. all 
along, was that the provision was invalid. 

- After a careful consideration of the point 
of the Muhammadan Law involved. in the 
appeal I have come.to the conclusion that 
the decision of the Courts below is correct. 

The language of the deed of wagf is uns 
equivocal and: there can be no question 
that the entire property is dedicated to 
God and creates a perfectly valid wagf under 
the Hanafi Muhammadan Law. The allow- 
-ance in favour of the plaintiff and his de- 
scendants is made payable out’ of the profits 
of that property. Ifthe deed in question 
could be considered as doing no more than 
making a wagf.of the entire property of the 
-settlor and devoting a portion of that pro- 
. perty, however, small to the -benefit of the 
. plaintiff and his descendants there can be 
no doubt that the wagf to that extent must 
fail. There would be no charitable or relj- 
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gious object at the inception and there is 
none pointed out in the document at the 
end when the descendants fail to exist a 
any future period of tfme. ; ‘ 
Another insuperable difficulty in the way 
of the plaintiff's success is that the. settlor. 
has -burdened the entire property with a 
charge for payment of this allowance. “This, 
act of the settlor is.again invalid, under the 
Muhammadan Law. As soon as. the. waqf 
was made the property came to be vésted 
in the Almighty and it could not be burden- 
‘sed with any charge which may eventually. 
end inthe sale of the property. The appeal, 
therefore, fails and is dismissed with-costs.. 
Z. K. Appeal dismissed: 
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ALLAHABAD HIGH COURT. . 

Srconp, Givin APPEAL No. 909 or 1923. 

a: February 5, 1925. ; 
Present:—Mr. Justice Stuart. 


RAM KISHEN AND oTHERS—PLAINTIFFS | 
guni . —ÅPPELLANTS' 

e A versus ` l 

` BALDEO KOERLAND OTHERS—DEFENDANTS 


, > _— RESPONDENTS. : 
Litnitation Act (IX ‘of 1908), Sch. -T, Art. 144— 
Alienation by Hindu father-—Suit by sons to set aside 
alienation—Limitation—Sons born after date of alie- 
tion, position 0f. 2 ve ow Ae 
More than nek years after'the date of a sale 
‘effected by a Hindu father his sons brought a suit to 
set-aside’ the gale. It was found that the eldest 
plaintiff was over twentyone years of age at the 
‘time’ of the institution of the suit, and that the other 
plaintiffs, who were minors at the time of the institu- 
‘tion ofthe suit, had not been born on the date when 
the sale was effected ; , , , 

. Held, that the suit was barred by time. 
Stngh v. Cheddi Singh, 83 Ind. Cas. 1052; 


. Stia Ram 


92 A: L. J. 809; (1924) A. I. R. ¢A.) 798; 46 A. 882; - 


L. R. 5 A..634 Civ., Ranodip Singh v. Parmeshwar 
Pershad, 86 Ind. Cas ` 249; (1925) A. I. R (P. C.) 33; 
48 M. L. J. 29; 21 L. W. 236; 20. W.N. 1; 23 Å. L. 
`J. 176; 27 Bom. L. R. 175; 12 O. L. J. 74; 26 P. L. R. 
‘liz: L. RGA. (P. 0.) 47; (1925) 3M W. M. 262; 27 
:0. 02343 (P. C.), followed. s f 

Banwari Lalv. Mahesh, 49 Ind. Cas. 540; 41 A. 63; 
21 O.. C. 328; 23 C. W. N. 577; 6 O L. J. 168; (1919) 
"M. W.. N: 490; 49 I. A. 234 (P. CO), distinguished. 
* §eé¢ond appeal against a decree-of the 
‘District Judge, Azamgarh, datéd the 5th of 

. March 1923." | a 

` Mr. Haribans Sahai, for the Appellants? ’ 

Mr. P. L. Banerji, for the Respondents. 
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In respect of the firat point the facts are 
very clear. Ram Kishun,.Ram Dss,. Rangt 
Subhag and Ram Karan the sons of Ram 
Raj brought a suit to set aside a sale 
which Ram Raj had made of certain ances- 
tral property on the 18th February 1907. 
The plaintiffs and Ram’ Raj are members 
ofa joint Hindu family governed by the 
Mitakshara Law. It has been found on. the 
facts by the learned District Judge (and his . 
finding cannot be attacked in second appeal) ` 
that Ram Kishen was'over twenty-one at the 
time of the institution of the suit and that 
the other three plaintiffs who were minors 
at the time of the institution of the ‘suit 
had not been .born at the time that the 
‘alienation was made. The suit was thus 
clearly time-barred as far as Ram Kishen is 
conéerned. ` : 
it is also time-barred in regard to the 
remainder as they were notin existence at 
the time that the alienation was madè. On 
the principles laid down in Sita Ram Singh 
v. Cheddi Singh (1) -the view taken by the 
learned Judges has been accepted as correct 
by their ‘Lordships of the Privy Council-in 
a recent suit from Oudh Ranodip Singh v. 
Parmeshwar Pershad.(2)- which has not yet 
come into the regular reports. It is reported 
in the All India Reporter of 1925 at page 33 


‘[Ranodip - Singh. v. Parmeshwar Pershad 


(2).] Tt has been stggested that their 
Lordships -of the Privy Council took a con- 


‘trary view in Banwari Lal v. Mahesh (3). It is 


not the case that they took a contrary view. 


‘They yxefused to interfere in that appeal in 


respect .of alienation which had, been 
made before the plaintiff was born.” This 


finding is sufficient to dispose of the 
appeal. ` kas ame ee 
I need only add shortly. that I agree with 


‘the finding of the learned District Judge 


“on the question of legal: necessity. This 


“scale, ` 


-M.L. J. 29; 21 L. W. 


113; L. R.6 A. (B.C) 47; 
2343 (P? O). 


.JUDGMENT.—The'only points argu- - 


- -edin this appeal are the points that the 


suit was not -barred by ‘limitation and that | 


the sale was not for legal necessity., 
ts anor f i ; 


4 


appeal is dismissed with costs on the higher 


Appeal dismissed. 


(1) 83 Ind. Cas. 1052; 22.A. L. J. 809; (1924) A. L. R. 
(AJ 798; 46 A. 882! L. R. 5 A. 634 Civ. . 
(2) 86 Ind:.Cas. 249; (1925) A-I R. (P. C.) 33: 48 


236; 2 O. W. N. 1; 23 A. L. J. 

176; 27 Bom. L.R. 175; 12 O- L. d. 74; 26 P. L. R. 

(1925) M. W. N. 262; 27 O. 0. 

-(3) 49 Ind. Cas. 540; 41 A. 63: 210. C. 328; 23 ©. 

W. N. 577; 60. L.J. 168; (1919) M. W. N. 490; 45 I-A. 
284 (P. CO). A 
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_ CALCUTTA HIGH COURT. 

- CRIMINAL Raviston No. 581 or 1924. 
“December 17, 1924. 
Present:—Justice Sir Babington Newbould, 
Kr., and Mr. Justice Mukerji: 
KEDAR NATH CHAKRAVARTI anp 

OTHERS— PETITIONERS 
l versus : 
EMPEROR—Obpposire Party. 
Criminal Procedure Code (Act V of 1898), ss. 228, 
225-—Penal Code (Act XLV of 1860), s. 420-—Cheating 
—Tiarge, contents of--Swindling, whether amounts to 
cheating, $ y 
Aa accused person is entitled to know with cer- 
tainty and accuracy the exact value of the accusation 
brought against him. [p. 705, col. 2.) a, . 
In a case of cheating the charge must set out the 
miner “in which the offence was committed. [ibid.] 


Whether the words of the charge are reasonably: 


sufi sient to give the accused n>tice of the accusation 
which he has got to meet depends upon the circum- 
. 8taaces of each particular oase The omission to sot 
out th3 manner of the cheating is regard d as-‘miterial 
or nob according as the accused has or has not in fact 
bazna misled by the omission and the omission has or 
has not occasioned a failure of justics. [ibiid ] 
Ina cas: under s. 42) of the Penal Code the manner 
of the cheating was set out in the charge as follows :— 
“By deceiving with false rapresentations and promises 
as well as by conduct :” 
Hild, that the expressions used in the charge were 
tod vague and indefinite to give the accused proper 
notice of the manner of the deception and wera so 
dangerously wide as to include almost ‘anything, and 
that a conviction based on sucha charge could not 
be sustained. [ibid] > 
Swindling doss not necessarily amount to the 
offenca of cheating within'ths meaning of s. 420 of the 
Penal Code. |p. 706, col. 2.] . i 
Criminal revision against an order of the 
Additional Sessions Judge, Mymensingh, 
dated the 20th May 1924, affirming that of 
the Deputy Magistrate, Jamalpur, dated the 
23th October 1922. r 

Mr. B. C. Chatterjee and Babu-Probodh 
Chandra Chatterjee, for the Petitioners. _ 

Mr, S.. Ri Das, Advocate-General, for 
the Crown; A 


JUDGMENT. 
Mukerji, J.—This Rule has been issued 
to show cause why the convictions of the 
patitioners and the sentences passed on them 


should not be set aside on three of the. 


‘grounds stated in the petition, namely, 
grounds Nos. 8, 9 and’ 10. 


‘The petitioners who are four in number 

. Were.tried with threeother persons —of whom 
wo 'were acquitted and one was conviéted 
and has since ‘diel—on a chargeunder 
s. 420/120B, Indian Penal Code, and the first 
petitioner was also tried on a charge under 


45 
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s: 420, Indian Penal Code, and the petitioners 
were all convicted on those charges. 


`> The first of the greunds relates to the 


sufficiency of the charges. The Judicial 
Committee in the case of Subrahmanya 
Iyer v..King-Emperor (1) observed that ‘the 


` necessity of a system of written accusation. 
specifying a definite criminal offence is of 


the ‘essence of criminal procedure. An 
accused person is entitled to know with 
certainty and accuracy the exact value of 
the acusation brought against him. This 
cardinal principle runs through the pro- 
visions contained in ss. 221 to 223, Cr. P. C. 
In a-case of cheating the charge must set 
out the'mannerin which the offence was 
committed (s. 223, ill. (b), Cr. P. C.). Whether 
the words of the charge are reasonably: suffi- 
cient to givethe accused notice ofthé-ac- 
cusation which he has got to meeb*dépends 
upon the circumstances of each -particular 
case. The omission to state the manner of 
the cheating is regarded as material or not 
accordingly as the accused has or has not, in 
fact, been misled by the omission and the 
omission has or has.not occasioned a failure 
of justice (s. 225, ills. (b) and (c), Cr. P. C). 

In the charges framed in the present case 
the manner of the cheating was set out as 
follows: “By deceiving with false represen- 
tations and promises as wellas by conduct.” 
The expression used is too vague and in- 
definite to give the accused proper notice 
of the manner of the deceipt and is so 
dangérously wide as might include almost 
anything. The learned Advocate-General, 
towards the conclusion of his arguments, 
felt the forceof this contention and with 
his usual candour conceded that upon the 
particular facts of the case, a conviction 
based on such charges cannot be supported. 
He, however, pressed us strongly to order a 


-re-trial. 


In view of the fact that the convictions 


- must be set aside for theaforesaid reason, 


it is not necessary to discuss the other 


“ two groundsof the Rule which relate to the 


sufficiency of the findings. The findings, 
however, have gotto be taken into considera- 
tion in order to decide whether a re-trial 
should be ordered. I have examined those 
findings and have also perused the records 
with some degree of care. It appears that 
of the witnesses examined in the case no 
two witnesses agree as to what the misre- 


(1) 25 M. 61: 11 M. L. J. 238: 3 Bom. L. R. 510; 28 
I. A. 257;5 C. W. N. 866; 2 Weir 27Land 712; 8 Say, 
P. 0. J. 160 (P. 0). 
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: presentation, was that acted on their minds 
andin consequence of which they made 
the-payments. What has been found may 
be summed up thus: that it was repre- 
sented that the petitioner No.1 was the 
< President of the Sanatan Hindu Samity 
and the petitioner No. 2 was its Secretary, 
that they had been deputed -to take up 
: the cause of the Hodis and were prepar- 
ed to honestly aid the communal con- 
_ sciousness of the Hodi community .and 
assist them to ameliorate their social status, 
that they would invest them with sacred 
| thread’ on the footing of their being 
kshatriyas, that such investitures would 


: be performed by five brahmins brought . 


‘ from different parts of India, and when so 
. invested the Hodis would become “touch- 
n ables,” Money was realised, much in excess 
“Of ‘what was originally agreed upon, for 
writing-a book called “Jatitatwa.” Scrips of 
“Bansa parichay” were given containing 
the supposed ‘Gotra’ ‘Prabar’ and ‘Kaulik 
Upadhi’ of the Hodis on receipt of fees. 
Notices were issued and manifestos circulat- 
_ ed with high sounding appellations attached 
to the signatories, and hyperbolic epithets 
were used extolling the virtues ofthe peti- 
tioner No. 1 to which he could claim no 
pretensions and which had the effect of 
creating an impression in the minds of the 
Hodis that he wad a great man capable of 
raising the Hodis higher in status and 
ready to do so out of purely philanthropic 
motives. The costs that were realised for 
the performance of the sacred thread 
‘ceremonies were much in excess of what 
‘were really necessary and the arrangements 
that were made were imperfect and ridicu- 
lously inadequate. In some cases receipts 
‘were given for amounts less than that were 
actually realised, the balance being pre- 
tended to be deducted for ‘pronami’ or other 
_’ charges. The net resultof the findings 
is tohold that the promise that was made 
by the petitioners was not altogether dis- 
interested, that the petitioners made a liv- 


. ing out of the affair, that the Sanatan Hindu. 


. Samity had no recognized social status 
_ consisting as tt did of the petitioners Nos. 1 
and 
Hodis, that the main object of the peti- 
tioners was to take advantage of the credul- 
ity of the Hodis and make them believe that 
jt was possible to make them touchables 
and thus to enrich themselves, that if the 
„petitioners had succeeded in carrying out 
‘their object they would have amassed a 
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considerable fortune, and that the peti- 
tioners never intended to keep their pro- 
mise or to keep it tothe®xtent promised. 

As against the above we have the fact 
that the idea of being made touchable 
on investiture of the sacred thread as 
kshatriyas did not originate with the peti- 
tioners, the Hodis themselves believe that 
they are entitled to be classed as such 
and for years past they have themselves 
been agitating for thisreform and have pe- 
titioned the authorities for the purpose, and 
that the first step in this direction is to 
wear the sacred thread as kshatriyas for 
which the petitioners had made arrange- 
ments though not necessarily on a scale 
which might have satisfied the Hodis. We 
have also thefact that the arrangements 
made by the petitioners were interfered 
with; and the fact that there was opposition 
does not ‘necessarily indicate that the peti- 
tioners would not have carried out what they 
had promised. 

The learned Sessions: Judge felt the 
difficulty that underlies the case and he 
found it necessary to come toa finding on 
the question as to whether the Hodis can 
legitimately claim to be kshatriyas. In my 
opinion, upon the facts of the case as pre- 
sented on behalf of the Crown it is absolute- 
ly necessary to come toa finding in the 
negative on this question before the peti- 
tioners can be held to be guilty. It is not 
within our, purview to arrive at a finding 
on this question. 

Leaving out of account the finding last 
mentioned, and accepting as correct the 
other findings arrived at by the learned 
Sessions Judge the case is oneof swindling 
and perhaps swindling on a large scale. 
Swindling, however, does not necessarily 
amount to an offence of cheating within 
the meaning ofthe Indian Penal Code. For 
this reason, as also for the reason that it 
will not be right to allow the prosecution 
to shape its case afresh after the whole 
matter hasbeen thrashed out and thedefects 
brought to light, in the course of proceed- 
ings extending over well nigh two years. 
I do not think it proper or necessary to 
order a re-trial. 

Ths Rule, in my opinion, should be made 
absolute and the convictions of and the 
sentences passed on the petitionerg ‘set 
aside and they should be discharged from 
their bail. The fines, if paid, will be refunded, 

Newbould, J.—I agree, . te 

Z K, Rule made absolute, 


feet: o. 1098) -. 


| OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
URIMINAL APPLICATION No. 169 or 1924. 
: i December 11, 1924. 
. Present :—Mr. Ashworth, A. J. ©: 
* MAIKU—Accusep—-APpLicanT 
- ©oa te versus - 
EMPEROR— RESPONDENT. : 
U. P. Excise Act (IV of 1910), s. 60 (a) (f)—Posses- 


sion of liquor and materials for manufacture of 
cliquor--Other persóns living in .house—Presumption. 


‘Where a person is at liberty to .stop something - 


being done in his house and does not stop`it, the 
presumption is-that he is accessory’ to the doing of 
‘that thing and he«may be -held to be in .possession 
-of ‘the materials used ‘in the doing of it. - . ‘ 

Fermented ‘liquor and materials for the purpose o. 


manufacturing it were found in a-house occupied .by. 


the accused. The wife and a young brother-in-law 
of the accused also lived with him, and it was urged 
that the liquor might have been manufactured by the 
‘wife or the brother-in-law of the acoused: : 
Held, (1) that the accused must be presumed to 
“have had full authority over his wife and his brother- 
in-law and could not have permitted the manufacture 
of fhs liquor by them unless he was himself a party 
o it; rae . 4 
(2) that the accused was, therefore, guilty of offences 
under s. 60 (a) and (f) of the U. P.:Excise Act. 


Criminal -revision against an order:of the 
Second: Additional District and Sessions 
Judge, Lucknow ‘at Unao, upholding that 
-of the Magistrate,:First-Olass, Unao. . 

Messrs. Haider Husain and Murari Lal, 
for the Applicant. í 


The. Government Pleader, for- the Crown. . 
JUDGMENT.—This application. in re-. 


vision isin respect of a conviction of the 
applicant -under s 60 (a) and (f) of the 
‘United Provinces Excise Act (IV of 1910). 
“Ibis not denied by Counsel who appears 
on hehalf.of the applicant that fermented 
iquor, and materials for the purposes of 
‘manufacturing the same, were -found in 
the house which is océupied by the appli- 
cant. It is. urged, however, that.there was 
no evidence to justify the finding that 
either of them .were in the possession of 
“the applicant. Two other - persons live’ in 
“the ‘same house. 


of the wife.and brother-in-law of the appli- 
.cant,-a young man.of 17 or 18, It is 
common ground that the applicantis his 
“wife's second, husband: Her first husband 
was one Sidhari who died in 1917 .or 
1918. -Some'four years later the applicant 
married the widow and came to live in 


the housé occupied by Sidhari during his . 


-" Jiletime. ‘When he came into occupation 


-Mairt V, BMPERÔR. l 


_ possession of -the son, 


| One is the wife ofthe ' 
‘applicant. and-the other.is the brother of 


KA 


of it the brother-im-law. must have, been 


- about 13 or -14. Itis said on behalf of 
- the applicant that the prosecution nave 


not excluded the possibility (a) of the 
‘liquor and materials, having been left. by 


-the ‘deceased Sidhari or (b) of the liquor 
and materials having been 


respectively 
made and used by.the widow or the 
brother-in-law. Reliance has been placed 
on two rulings. In Bashir Ahmad Khan 
v. Emperor (1) it was held that it was 
not enough to show that property was 
found in a house occupied by several 
‘persons to convict a member of the family 
‘whe might have nothing to do with 
bringing or keeping it there. This ruling 
is clearly not applicable to the present 
case as applicant's Counsel has to concede 
that the appellant must have permitted 
the materials and liquor to be in the house. 
Reliance is also placed on Emperor v. 
Farrukh Husain (2) in which it was held 
that property found ina house in a locked 
“box ‘of which the key was held by the 
father could not be held to be in the 
This ruling also 
appears to me inapplicable as it was not 
-held that -if the keys of the boxes had 
besn with the son, the father would have 
“been ‘innocent of possession and in any 
case the facts were- very different. 
- I agree with the Government Pleader 
that when-the applicant came to the house, 
-the-brother-in-law was too young to be 
‘likely to be engaged in the manufacture 
‘of liquor on his own account, but, apart 
from ‘this, I hold that thé applicant who 
‘must-be presumed to have had full authority 
over his wife and this young brother in- 
law could not have permitted the manu- 
facture by them unless he was himself a 
party to it. Where a person is at liberty 
to stop something being done in his house 
and-is proved not-to do so, the presump- 
tion is that he is an accessory to the 
‘doing of that thing and he may be held 
in possession of the materials used in the 
doing of it. 

-For the above reasons I see no reason 
to interfere in the conviction of the appli- 


` cant, and dismiss this application. 


- aK. Application dismissed. 
(1) 54 Ind. Cas. 248; 22 O. O. 256; 21 Gr. L. J. 10; 
2 U.P. L. R.(0.) 12. 


a 67 Ind Cas. 588; 24 0. C..294; 23Crn L. J. 


+ 
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CALCUTTA HIGH COURT. - 
Criminal Misce.Laneous Revision No, 104 
- ov 1024, 
“November 4, 1924. : 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Mukerji. 
GOLAM BARI GAZI— PETITIONER - 
; versus - 
YAR ALI KHAN—Oppusirs PARTY, 
Criminal Procedure Code (Act V of 1898), ss. 368, 
626~—Magisirate, power of, to record note concerning 


demeanour of witness—Witness disvelieved—Transfer, 


of case. . 
Section 383 of the Cr. P. C. empowers a Magistrate 
to record such remarks, if any, as he thinks material 
respecting the demeanour of a witness whilst under 
examination. 
During the examination of a witness the Magistrate 


recorded the following remark with regard to his. 


demeanour :--“The, witness falters and from his 
demeanour it appears that he has not told-the truth.” 
On an application for transfer : 

Held, that the Magistrate having signified that he 
altogether disbelieved the witness it was desirable 
that the case should be transferred to some other 
Magistrate. l ; 

Rule made by the Deputy Magisirate, Ali- 

ur, 

Babu Radhikaranjan Guha, for the Peti- 
tioner. r 


Babu Narendra Nath Chaudhury, for the 


Opposite Party. 

JUDGMENT.—The learned Vakil ap- 
pearing on behalf of the opposite party 
seeks to justify the remark which was noted 
in the deposition of P. W. No.2 by are- 
ference to the provisions of s. 363, Or: P. O, 
That section, no doubt, empowers a Magis- 
trate to record such remarks, if any as he 
thinks mate:ial respectiug the demeanour 
ofsuch witness whilst under examination. 
. The remark in question is in these words:— 
“~The witness falters and fiom his de- 
meanour it appears that he has not told the 
truth.” It is clear that so far, ut any rate, 
P. W. No. 2 is concerned the witness has 
been altogether. disbelieved by the Magis- 
‘trates and they have taken the trouble of 
recording the 1act while recording the de- 
position of the said witness. This, in our 
opinion, is a matter which must te taken 
into consideration in determiniug whether 
the cuse shouldego on betore the Magis- 
trates any longer. We think that on the 
whole it is destrable that the case should 
be transferred to the file of some Magis- 
trate other than the learned) Honorary 
Magistrates who have dealt with it, and 
we order accordingly. ` 

The Rule is made absolute, 

aK Rule made absolute, 

. 
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RANGOON HIGH COURT. 
ORIMINAL Revision No. 1526-A or 1924. 

: February 12, 1425. , 
Present :—Mr. Justice Maung Gyi. 
EMPERO R-— PROSECUTOR 

versus 

SEIN CHOUNG—Opposits PARTY. 
Reformatory Schools Act (VIII of 1897), s. 1lL— 
Youthful offender sent to keformatory School—LEnquiry 
as to age—Hinding—Period of detention, determination 

of—Duty of Court. 1: : 

Section 11 of the Reformatory Schools Act requires 
that an enquiry as to the age ofa youthful ofiender 
should be held before sending him toa Reformatory 


_ School. ‘There must be a clear finding as.to the age 


of the offender by the Court. The Court must also 
find that the youthful offender to be sent to the 
Reformatory School is a fit and proper person to be 
an inmate of the school. The period of detention in 
the Reformatory School must also be fixed. 


Criminal revision from an order of the 


. First Additional Magistrate, Moulmeingyun, 


in Criminal Regular Trial No. 271 of 1921. 
JUDGMENT.— On the 6th September 

1924 Sein Choung, an orphan lad of about 

14-15 years, was seutenced by the Court 


‘of the First Additional Magistrate, Moul- 


m-ingyun, to receive ten lashes with a 
rattan for an offence under s, 379, Indian 
‘Penal Uode. On the 23rd of the same mouth 
he was convicted by the same Court, under 
ss. 380 and 75, Indian Penal Code, and 
sentenced to undergo six months’ rigorous 
imprisonment The Court decided that in 
lieu thereof he was to be detained .in the 
Insein Reformatory School for a period of 
four yeais, or until he attains the age of 
18 years. > . 

Beyond the doctor's statement there is 
no evidence as to the age of the accused. 
According to him,-he is 14, and, accord- 
ing to the doctor, be is between 14 aud 
15 years old. Section 11, Reformatory 
Schools Act. requires that an enquiry as 
to age should be held before sending a 
youthful offender to a Reformatory School. 
There must be a clear finding as to age. 

The- period of detention in the Refor- 
matory School must also be fixed. f 

Further the Court must fud that the 
youthful offender to be sent to the Refor- 
matory School is a fit and proper person 
to be an inmate of such a school, 

The case is remanded to the lower 
Court for an enquiry; for specific findings 
on the points stated; and for passing 
necessary orders, 


Z K. Case remanded, ` 


` 
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f LAHORE HIGH COURT. . 

MISOSLLANEIU3 Cx oo Petition No. 44 oF 
925. 4 

April '9, 1925. s 

Shadi Lal, Kr., Chief Justice. 


Present: —Sir 


AMAR SINGH —ComenaInanr—PxTITIONER.. 


versus 

SADHU SINGH—Accusep—-RisPonDENT. 

“Criminal Procedure Code (Act V of 1838), s. 526 
—Transfer of case—Principles applicable—Applica- 
tion for copies—Duty of Magistrate. - 

ln an application for the transfer of a criminal 
easə it is‘not sufficient for the “applicant merely to 
alleg that he would not get an impartial trial in 
the Oourt in which the case is pending, but hs must 


. plaza bafore the Court the facts which give rise to` 


this apprehension in his mind, and the Court should 


not make an ordar for transfer unless it is satisfied‘ 


that on the facts disclosed in the application and 
affidavit there arises a reasonable apprehension that 
thə applicant may not have: a fair and impartial 
trial. At the same time in dealing with an applica- 


tioa for transf2r what the Court has to consider is > 


not mərely the question whether thera has baan any 
real bias in tha mind of the Presiding Judge against 
tha applicant, but also a furthor question whether 
jazideats miy not huvə hapo mad which though 


- they miy bə susczptible of explanation and may 


havs happanel without there baing a real biis in 
the mind of the Judge ara nevertheless such as are 


calculated to create in the mind vf the applicant a . 


justifiable appreheasion that h> would not have an 
impartial trial. The law hasregard not so much to 
th» motives which might b> supposed to bias the 
Judge ds to the susceptibilities of the litigant parties. 
Ons important object is to clear away everything 
which might engender suspicion and distrust of the 
tribunal and so to promote the feeling of confidence 
in ths administration of justice which is essential to 
social order and security. [p. 711,cols 1 &2.]. 

Serjeant v. Dale, (L877) 2 Q. B. D. 553; 46 L.J. Q. 
B. 781; 37 L. T7153, referred to. 

‘Complainant was a lawyar who had been retained 
for the defence in a criminal cass. Accused was a 
pros3cubioa witnass aad during his cross-axamination 
by tha complainant, was alleged to have abus:d, in- 
sulted: and assıultəd the complainant. The com- 
pliinant thereupon filed’'a’ comptaiot against the 
accused under ss. 352, 590 and 501 of the Penal 
Oode. - On the complaint coming up before the Dis- 


` trict Magistrate th: latter remarked that he knew too 


much about various facts connected with tha case to 
ba able to deal with the case in an unprejudiced 
manner and that he did not wish to transfer it to 


another Court subordinats to him and that the com-. 


plainant could, if he wished, apply to the High 
Court for traasfer. The following day ths District 


Magistrate re-considered his previous order and prac- 


tically cancelled it and three days later he passed. an-, 
other order'indiciting thit tha allsgations in the com- 
plaint did not amount toan offence under s. 352 or 
a. 50! of thi Peaal Ooda but that thre might be 
grouads for a Gas? under s. 5J0 of the Code aad 
male over the case for. disposal t> ths Additional 
Iistrict Magistrate. The second and th» third order 
wera passed in the ab3ancs of the complainant. On 
application by the complainant to tha High Court, 
for transfer of th: case to some other District: 

Held, (1) that the District Magistrate was entirely 


[wrong in deciding contrary to his first order that 
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the’ case should be heard eby a Magistrate in his 
District, nor was he justified in pronouncing an ad- 
verse opinion on the merits of the complaint and 
without affording the complainant an opportunity of 
pe eng in support of his complaint; (p. 711, 
col. 2 

(2) that in view of the first order of the District 
Magistrate himself and of the subsequent orders 
made by him it was desirable that the case should 
be heard and decided by some other Magistrate in 
some other District. [p. 712, col. 1.] 

It is for a litigant who makes an application for 
a copy of a certain order and not for the Magistrate 


. to decide what copies he should have in order to 


move a superior Court. An order of a Magistrate 
which thrusts upon an applicant copies which he 
does not want and makes him pay for them is 
without any justification and must be deprecated, 
Ip. 712, col >] 

No judicial officer should allow any extraneous cons 
sideration to influence him in the performance of his 
judicial functions. [ibid.] 

Petition, under s. 526, Cr. P. O., for transfer 
of the case, from the Court of the Ad- 
ditional District Magistrate, Amritsar, to 
some Court of competent jurisdiction in the 
Lahore District or to such other District as 
this Court deems fit. 

Lala Moti Sagar, R. B., and Mr. Khazan 
Singh Suri, for the Petitioner. : 
> Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Respondent. 

ORDER.—On the 30th January 1925, 
Mr. Amar Singh a Vakil of this Court, 
preferred a complaint against the respon- 
dent, Sardar Bahadur Sadhu Singh, Hono- 
rary Magistrate at Amritsar, in which he 
accused the latter of having committed 
offences under ss. 352, 500 and 504, Indian 
Penal Code. It appears that the complainant 
was engaged in November 1924, to defend 
certain accused in the case of Crown v. 
Master’ Daulat Singh and that on the 19th 
December 1924, he on behalf of his clients, 
cross examined the respondent who appear- 
ed as a witness for the prosecution. The 
complainant after reciting the fact that on 
that day the respondent, while he was being 
cross-examined, insulted and abused the 
complainant, made, inter alia, the following 
allegations in his complaint:— 

“That the cross-examination of the ac- 
cused as a prosecution witness in that case 
continued and the complainasft again on 
24th January 1925 cross-examined him with 
a view to (a) test his veracity (b) to dis- 
cover wlio he is and what is his position 
in life and (e) to shake his credit by in- 
juring his character as allowed by s. 146 
of the Indian Evidence Act and for which 
documentary proof was given tothe com- 
plainant by his clients, which document ig 


Yio 
original was showneto the Magistrate to 
prove the bona fides ofthe defence. 

“That the Magistrate without making 
record of thesez questions disallowed a 
number of them and the accused took to 
insulting, abusing and assaulting the com- 
plainant in open Court in the presence of 
a large audience, reporters of papers, other 
lawyers and clients, That to the best re- 
membrance of the complainant the follow- 
ing were the words used by the accused 
for the complainant: — 


“What position have you got? I know 
you are a son of petition writer. Men of 
your position are worse than my menial 
servants. I can engagea number of men 
of your position as my menial servants. 
You are a dog, nay, son of a dog. You 
should not bark like a dog. If sons of 
sweepers and mochis - (shoe-makers) pass 
B. A, what do I care for them? I will 
forthwith make you lie down here.” 


“That after using these words the ac- 

cused from the witness-box assaulted the 
complainant and would certainly. have 
struck him, had there been no railing be- 
tween and had the complainant not receded 
back. 
‘That the complainant upon this sought 
the protection of the Court but the 
learned Magistrate took no other action 
against the accused except to ask Deputy 
Superintendent, Police (Courts) to call the 
accused (then a prosecntion-witness) to 
order, and not to behave in that way. 
But the accused did not mind this at all, 
rather said loudly.” “ I will do go thousand 
times, I do not care for any body. What 
is he (i. e., the complainant) to bark in my 
presence.” The complainant kept himself 
under control otherwise there would cer- 
tainly have been serious breach of peace.” 
That the complainant then took leave of 
the Court to consult his clients as it was 
impossible for him to defend them any 
more, under the circumstances:— 

“That the accused did all this inten- 
tionally, maliciously to overawé the com- 
plainant and*to malign, insult, annoy, and 
lower him and his family members in the 
estimation of his clients and the audience. 
‘The complainant has im fact suffered great 
mental pain and worry on account of the 
action’ of the accused and he has been dis- 
graced in the presence of his clients, other 
audience and lawyer friends present there 
and lowered in their estimation.” ` 
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On the 2nd February 1925 the District 
Magistrate of Amritsar examined the come 
plainant at great lengt# in support of 
these allegations and then passed the fol- 
lowing order:— | 

“I have heard complainant's statement, 
but I know far too much about various 
facts concerned with this case to be able 
to deal with this complaint in an unpre- 
judiced manner. Nor do I wish to trans- 
fer it to any Court subordinate to me: 
The complainant may, if he wishes, apply . 
to the High Court for transfer.” 

Thereupon the complainant in order to 
move the High Court as suggested by the 
District Magistrate at once made an appli- 
cation for a copy ofthe order to be supplied 
to him urgently; but it appears that the 
learned Magistrate took up the case on the 
following day, and wrote, in the absence- 
of the complainant, an order which is in 
these terms:— 

“The above order was too unconsidered 
and makes a petty case into a “cause 
celebre.” I propose to re-consider it and 
deal with the case in this district. Call. 
the complainant for 6th February.” i 

Now, the complainant practises his pro- 
fession at Lahore and does not reside at 
Amritsar, and the Court should have known 
that an interval of two days was wholly 
insufficient for serving a notice on a person 
who was residing in another district. . 
Indeed, I find that the notice was handed : 
over to a process-server at Lahore on, the, 
5th February, and that he returned it 
on that very day with an endorsement that 
he could not effect service. The complai- 
nant who had no information of what was | 
going onat Amritsar, was not present in 
the Court on the 6th February, but the. 
learned District Magistrate proceeded in -~ 
his absence, and recorded the following ` 
order:—- i 

“Complainant is not present. I have 
considered his statement. In view of the- 
locality of the incident in the presence of - 
a Magistrate and Police and in view of 
the fact that accused was separated from : 
complainant by strong wooden partition, I _ 
do not consider that the accused’s alleged 
menaces, even if proved, would amount to 
an offence either under s. 352, Indian Penal 
Code or s. 504, Indian Penal Code. The 
words, however, may have been defamatory. | 
and may constitute reason for a case under. 
s; 500, Indian Penal Code. The casé is 


-Bent -to the Oourt of Rai Sahib Lala Amar” ` 
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Nath, Additional District Magistrate, for 
trial. Complainant to be informed.” 

Now, the complainant states in his affidavit 
that it was only on` the 7th February, 
when he went to Amritsar to fetch the 
copy of the order of the 2nd February for 
witich he had applied as stated above, that 
he learnt for the first time that the learned 
District Magistrate had passed two orders 
on the 3rd and 6th February 1925 res- 

, pectively, and contends that he’ had “no 
authority or jurisdiction under the law to 
pass these orders after the order, dated the 
2nd February 1925 had been passed.” 

On the facts set out above and on the 
allegation that the accused is a Magistrate 
at Amritsar and wields considerable in- 
fluence there, the complainant urges that 
he cannot get a fair and impartial trial 
at Amritsar,and asks this Court to transfer 
the case from Amritsar District to the 
Lahore District or to some other distirct 
in the Punjab. 

Now, the principles, which guide the 


Court adjudicating upon an application’ 


for transfér are firmly: establishéd and do 
not admit of any doubt. It is not’ suffi- 
3 mo for the applicant merely to allege 
i that he would not get an impartial: trial, 
but he must \place before the Court the 
facts which give rise to this belief in his 
mind. The (ourt should not make an 
order for tpansfer unless it is satisfied 
that onthe facts disclosed in the applica- 
tion and the affidavit.there arises a rea- 


sonable appreliension that the applicant: 


may not have a fair and impartial trial. 
It is at the same time clear that in dealing 
with an application for transfer what the 
Court has to consider isnot merely the 
question whether there’ has been any 
real bias in the mind of the Pre- 
siding Judge against the applicant, but 
also the further question whether incidents 
may not have happened which though they 
may be susceptible of explanation and may 
have happened without there being any 
real bias in the mind of the Judge, are 
nevertheless such as are calculated to create 
in the mind of the applicant a justifiable 
apprehension that he would not have an 
impartial trial. As observed by Lush, J., in 
Serjeant v. Dale (1), the law has regard, not 
so much perhaps to the motives which 
`~ might-be supposed to bias the Judge, as to 
the susceptibilities of the litigant parties. 


(F)-(1877) 2 Q.B. D. 558; 46 L. 5. Q. B. 781; 37 L.- 
A OS BD R prs ae 
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One important objeat, at all events, is 
to clear away everything which might 
engender suspicion qnd distrust of the 
tribunal, and so topromote the feeling of 
confidence in the administration of justice 
which is essential to social order and secu- 


- rity.” 


It has, therefore, to be seen whether there 
is anything in this case likely to create . 
in the mind of the applicant a reason- 
able apprehension that he may not have 
a ‘fair and impartial trial in the Court 
of a Magistrate at Amritsar. Now the 
learned District Magistrate, in his order 
of the 2nd. February expresses his inakility 
to deal with thecomplaint “in an unpre- 
judiced manner,” and he had evidently 
adequate grounds for holding that the case 
should not be tried by any Court subordi- 
nate tohim. He, however, left it to the 
complainant to move the High Court to 
transfer the case to another district, Thig 
order was in the circumstances, perfectly 
just and reasonable, and it was expected. 
that the learned Magistrate would await 
the result of the application which the 
complainant intended to make to the High 
Court for the transfer of the case. But he 
subsequently changed his mind and ap- 
parently suo moto, the record at any rate 
does not show that any person had moved 
him in the matter decided to rescind his 
previous order. Not only did he rescind 
that order, but he went so far as to express 
hisopinion adverse to the complainant on 
two of the three charges mentioned in the 
complaint. And strange to say, all this was 
doné in the absence of the complainant. 

Now, there can be no doubt that the 
proceedings taken by the District Magis- 
trate in the absence of the complainant 
were not calculated to inspire confidence in 
the administration of justice. While Iam 
not prepared to accept the contention that 
the Magistrate after passing the order of ` 
the 2nd February, became functus officio 
and had consequently no jurisdiction to 
deal with the case; I must say that he 
was entirely wrong in deciding, contrary to 
his previous order, that the ease should be 
heard by a Magistrate at Amritsar when he 
ought to have known that the complainant 
had not been served with notice and could 
not, therefore, be presentin Court. Nor washe 
justified in pronouncing an adverse opinion 
on the merits withoutaffording the complain- 
ant an opportunity of being heard in sup- 
port of -his complaint,. The learned Magis- 


"19° 


trate does not evidently realize the im- 
propriety of prejudgifig the case, because 
I find that even in the explanation sub- 
mitted hy him to this Court. he does not 
feel any hesitation in declaring that “the 
“Court” (namely, the Court which heard the 
criminal ‘case which has led to the present 
complaint) ‘ ‘permitted Counsel much too 
much liberty in cross-examiuation. Much 
of the cross-examination appears to me irre- 
levant, vexatious and insulting. There is ‘no 
doubt that the witness lost his temper and 
abused Counsel. Here again the Court 
failed to keepcontrol of the situation.” 

-It is unnecessary to dwell on the subject 
furthér, as it is clear that the various in- 
cidents that have occurred since the 2nd 
February, have tended only to confirm the ‘ 
view expressed bythe District Magistrate 

_ himself in his order of that date that the 
case should he tried by a Court in a district 
other than Amritsar. Accordingly I with- 
draw the case from the Court of the Ad- 
ditional District Magistrate, Amritsar, to 
whom it was made over by the District 
Magistrate, and refer it for trial to the Addi- 
tional District Magistrate, Lahore. Itishard- 
ly necessary for me to point out the obvious 
fact that this judgment does not, and could 
not, deal with the merits of the com- 
plaint, and that nothing contained herein 
should be construed as implying in the 
slightest degree, any expression of opinion 
on “the accuracy or otherwise of the allega- 
tions on which the complaint is found “Tr 


is the duty of the Magistrate to base his’ 


‘conclusions upon the evidence that may be 
adduced by the parties, and to exclude from 
consideration everything which is not strict- 
ly relevant to the issue before him, 
Before concluding I must deal with a 
matter to which my attention has been 
specially invited by the learned Advocate 
for the petitiuner. As stated above, the 
-complainant before leaving Amritsar had 
madean application for a copy of the order 
passed by the District Magistrate on the 
2nd February 1925 but when he returned to 
Amritsar on the 7th February, he found 
that no such capy had been prepared, even 
though he had deposited the money re- 
quired for defraying the cost of preparing ~ 
the copy and had applied for the copy to be 
furnished urgently. He accordingly made 
another application for a copy of the afore- 
said orderofthe 2nd February, but. the 
Additional District Magistrate passed an 
order refusing to supply a copy of only the ` 
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above mentioned order and directed that 
copies of allthe three orders, namely, those 
passed on the znd, 3rd and 6th February 
be prepared on one sheet of paper and sup- 
plied to the applicant. The latter had 
accordingly to submit to an order which 
was wholly unwarranted, and to pay for copies 
of the documents for which he had made 
no application. 

It is for the litigant, and not for the 
Magistrate to decide what copies he should 
have in order to move the superior Court, 


_and it is plain that the Magistrate’s action 


in thrusting upon the applicant copies 
which he did not want and making him pay 
for them, was without any justification, 
and must be deprecated. 1 trust that no 
judicial officer will ever behave in this 
arbitrary manner or allow any extranecus 
consideration to influence him in the 
performance of his judicial functions. 
ZK; Order accordingly. 


| 
\ 

PATNA HIGH COURT. 

JurY Rererence No, 2-or 1922, 
May 11, 1923. 

Present :—Justice Sir B. K. Mallick, Kr, 
and Justice Sir John Bucknill, Kr. 
i FEMPEROR— PROSECUTOR 
„VETSUS 
ALT HYDER—Acctskp, 

Criminal Procedure Code (Act V of 1898), s. 807--; 
Disagreement between Judge and Jury—Judge, whe- 
ther entitled to ask Jury for their reasons—Reference 
to High Court—Ve dict of Jury, interference with. 

Where a Sessions Judge disagrees with the verdict 
of the Jury, it isnot competent to him, if the verdict 
return2d by the Jury is clear, to ask the Jury for their 
reasons. [p. 715, col. 2.) 

Emperor v. Pans hu, 58 Ind. Cas. 929; 47 C. 67; 
24 0. AY. N. 501: 310. L. J. 402: 21 Cr. L. J. 839 and 
Emperor v. Punit Chain, 67 Ind Cas. 581:3 P. L. T. 
413; (1922) Pat. 218;4 U P. L. R (Pat) 53; 23 Or. L. J. 
421; (1922) A. IL. R. (Pat) 318, referred to. 

Emperor v. Bhuiloton Singh, 64 Ind. Cas. 379; 2 P. 
L. T.. 655; 6 P. L. J 264; 23 Cr. L. J. 11 , distinguished. 

Where the verdict of the Jury turns merely upon 
the appreciation of oral evidence capablo of being 
viewed either way, but as to which the High Court is 
inclined to take a different view from that of the Jury, 
the High Court will not interfere with the verdict in 
a refarence unders 307 ofthe Cr. P. C. Where, how- 
ever, the verdict of the Jury is one which no reason- 
able man could have given and which is not warranted 
in any view of the evidence, the High Court will 
reverse the verdict. [p. 715, col. 1.] s 

Reference made by the Sessions Judge, ' 
Patna, in his letter dated the 14th April 
1923, = 

The Assistant Government Advocate, for 
the Crown. 
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- Mr, S. A. Sami, for the Accused. 
e ; JUDGMENT. 

‘Mullick, J.— The accused was charged 
before the Sessions Judge of Patna with 
having committed. cheating unders. 420 of 
the Indian Penal Code on the 5th Novem- 
ber .1921, the 27th November 1921, and the 
5th December 1921, It is alleged that the 
accused presented to the Booking Clerks 
at Barh Station on the [ast Indian Rail- 
way certain forged military warrants and 
induced the Railway Officers to deliver to 
him either passes or tickets as follows :— 

On the 25th November a pass for five 
soldiers’ ‘tickets from Barh to Bombay. 
On the 27th November two intermediate and 
three third class soldiers’ tickets from Barh 
to Bombay and on the 5th December one 
pass for five third class passenger tickets 
from Barh to Giridih. ; 

Tue case was tried with the assistance, of 
a Jury who were unanimously of opinion 
that the accused should be given the benefit 
of doubt and who returned a verdict of not 
guilty. The Sessions Judge considers that 
the verdict is improper and under s. 307 of 
the Or. P. CO. he has referred the case to 
' this Court for orders. 3 

It appears that in or about-March 1921 
the Military Audit Office in Calcutta sus- 
pected that a number of military warrants 
had been forged and that tickets had been 
obtained thereupon without any authority 
from the Military Department. In July 
. 1921 Jatadhari Singh, an Iuspector'of the 
Oriminal Investigation Department took 
up the, inquiry and on the 4th August 
he instructed Railway Head Constable, 


‘Bambahadur Lal, to arrest the accused 


Ali Hyder. On the 10th August formal 
orders to that effect were issued to Bam- 
bahadur Lal by Jatadhari Lal and on the 
2156 August Bambahadur Lal posted him- 
self at' Barh Station in order to arrest the 
accused, It is not disclosed whether he 
had previously received information that 
the accused would be arriving at that 
- station by the 3-30 train, but the evidence 
shows that the accusel did. arrive at that 
hour with a man calle] Ibrahim and that 
both men left the station in the company 
of a coolie who carried their roll of bedding 
anda tin trunk. Bambahadur Lal followed 
‘them to the shop of a halwaiin the Bazar 
near the station and then went away to 
inform Mohammad Asghur Ali, the Sub- 
` Inspector of the District the Police at Barh. 
He explains that he did this because he had 


t 
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been instructed not to arrest the accused 
in the precincts of the Railway Station 
as it was important that the Railway em- 
ployees should not seg him in Police 
custody before they were called upon 
to . identify him before .a Magistrate, 
When Bambahadur Lal returned with 
Mohammad Asghur Ali the accused was 
not in the shop, but he returned about 
9 Pr. m. and was arrested in another shop 
about 5 or 6 doors away. His cem- 
panion Ibrahim arrived there shortly after- 
wards with the trunk and the bedding 
and he was also put under arrest. Both 
persons were then taken to the Police 
Station at Barh and with a key which was 
in Ibrahim's pocket the tin trunk was 
opened; and among the articles found 
therein two post-cards, a sheet roll and 
an account-book, all of which belong to 
Ali Hyder, play an important part in this 
case. The accused and Ibrahim were 
then placed before the Sub-Divisional 
Magistrate and remanded to custody in the 
local jail. On the 25th August a formal 
First Information was laid by Jatadhari 
Lal charging the accused with the offence 
of cheating and on the 5th September he 


‘was mixed up with other similarly dressed 


in the Court of. the Sub-Divisional Magis- 
trate of Barh and there in the presence 
of a Sub-Deputy Magistrate the material 
witnesses in the case identified the accused 
without difficulty. 

‘Tt is not clear at what stage Ibrahim 
was discharged but he was ¢ertainly not 
sent up for trial to the Sessions Court and 
we are no longer concerned with him. 

In the Committing Magistrates Court 
the accused declined to make any state- 
ment but in the Sessions Court he filed 
a written statement pleading that the case 
against him was the result of a conspi- 
racy on the part of the station staff and 
the two Police Officers Jatadhari and Bam- 
bahadur, and that if any cheating had 
been committed by means of military 
warrants the offender was some other 
person with whom the Railway Officers 
had entered into a conspiracy and whom 
they .were now screening. The accused 
also stated that he had been an active 
non-co-operator and he had for that reason 
incurred the displeasure of the Police, 

- Now the evidence of the Booking Clerks 
Abdul Haq and Kishori Lal, if believed, 
makes it quite clear that there was both 
deliberate forgery and cheating in respect 


WA: 


of Exs. 2; 3 and 4. The accused has not 
been tried for the offence of-forgery but 
the evidence is that at or about the time 
when Exs. 2, 3 and 4 purport to have 
been ‘signed, the fitat two by Captain 
R.-H.:W. Smith’ and the third by Captain 
Money, neither of the requisitioning officers 
was at the issuing office, namely, the Supply 
Depot at Peshawar. ; 

It'is clear that there has been gross 
forgery and the only question is whether 
the accused is the person who dishonestly 

‘used these forged warrants. It is also 
clear that upon the ‘presentation of these 
three military warrants tickets were issued. 
as stated above and that loss amounting 
to the price ofthe tickets. was caused to 
Government in the Military Branch. ‘ 

The learned Counsel who has represent- 
ed’the accused before “us suggests that 
Abdul Haq and Kishori Lal have perjured 
themselves in order to, pass off the guilt 
upon ' the accused and in support’ of his 


argument the learned Counsel points to, 


various erasures and alterations of dates in 
the warrants and alsoof the names of the 
stations between which the journeys, were 
to be performed and also of the number 
of passengers to be carried, his contention 
is that that the Railway Officers who must 
have known the rules of the Military Depart- 
ment ‘and the checks prescribed for’ the 
examination of ‘military warrants, 
not have failed to notice these additions and 
alterations and that they were parties to 
thefraud. The explanation given by Abdul 
Haq and Kishori Lal, on the other hand, is 
that the alterations did not appear material 
and: also that they were negligent in not 
noticing them. The question, therefore, is 
whether this explanation can be accepted. 
If the oral evidence had stood alone . it 
would perhaps have been possible to hold 
_ that the Jury were justified in distrusting’ 
the evidence.and drawing their own in- 
ference as to the credibility of the two 
witnesses, but there is material corroborat- 
ing evidence against the accused which ap- 
pears to me to have been completely ignor- 
ed by the Jury. .The evidence shows that 
immediately after the arrest the tin box of 
“which Ibrahim had the key was opened at 
the Police Station and in it were found 
two post-cards addressed to Ali Hyder and 
an account-book bearing his name, his 
service roll-sheet and what is most import- 
and Ex. 12 a military warrant similar to 
Exs, 2; 8 and 4.7 "7 í BA HOS 
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‘and Kishori Lal. 


could ` 
“forms which though discarded in 1916 had 
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Now, itis contended that the box be- 
longed to Ibrahim and that these articles 
were put into it by the Potice on some later 
date after his house had been searched. 
The material evidence on this point is that 
of Mohamniad Ashgar and Constable Ram 
Narain Lal who both depose that the 
articles were found in the box. Iam satisfied 
that these witnesses are speaking the 
truth and that it is conclusively proved that 


the accused was the person who presented d 


the three military warrants to Abdul Haq 
In particular it is neces- 
sary to note that Ex. 12 is a military war- 
rant purporting to have been issued by 
Captain Money who was commanding the 


Poonah Horse when the accused .served in., 


that regiment and that the accused ‘had 
opportunities of copying this signature of 
that officer. The discovery of the post-cards, 
the account-book and the service roll leaves 


no doubt that the tin box was his, although | 


the key was with Ibrahim and the discovery | 


of Ex. 12 in the same box clearly connects 
him with the warrants. which were present- 
ed to Abdul Haq and Kishori Lal. All 
these warrants are of a type formerly 
used in‘the Supply Depét at Peshawar where 
the accused was in. service between 1919, 
when he left the Poona Horse and the 22nd 


February 1921 when he deserted from’ 


Peshawar. During this time it was possible 
for him to obtain possession of these old 


not been destroyed and the fact that one of 
them purports to bear the signature of 
Captain Money and the others the signature 
‘of Captain Smith who were both accused’s 
Commanding Officers though in different 
branches of the service also helps to con- 


nect the accused with the preparation and . 


the presentation of Exs. 2, 3 and 4. 


` Tt is contended that the new form is much ` 


smaller than the old form and that the 
Booking Clerks as well and the Station 
Master, through whose hands the warrants 
passed, must have known that the person 
who presented them was not entitled to 


use them. The answer to this is that al- . 


though instructions appear to have been 
regularly issued by the authorities they 
were honoured more in the breach than 
inthe observance and that so long as there 
was asignature and the form appeared to 


: have been properly filled up ,the Booking | 
“Clerk considered theauthority sufficient. 


As regards the question of identification - - 


i 


~~ which is the only material question in-the~* 


a ay 
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tase the evidence against the accused is, in 
my opinion, conclusive and the fact that he 
declined to give ¢any explanation of his 
_ Presence at Barh Station on the 21st 
August and of his possession’ of Ex.12 is 
strong corroborating evidence of his guilt, 

The learned Counsel endeavoured to make 
a point out of the fact that Mohammad 
Asghur Ali had not prepared alist of the 
articles found in the box and he contend- 
ed that his statement in Court that a list 
was given in his diary was false, and for 
this purpose he read out to us a copy of the 
station diary said to have been obtained 
subsequently to the examination of the 
witness in which there was no mention of 
the discovery of any sheet roll in the box, 
It appears, however, from a copy of the diary 
which ison the record that the learned 
Counsel's statement is quite inaccurate and 
that one of the items entered in the list 
. is the sheet roll in question. It is clear 
that if the prosecution had taken the trouble 
to put this document in evidence as a con- 
_ temporaneous record of the search there 
could have been no room for the allegation 
that the documents were discovered after 
the house search and that they were put 
into the box for the purpose of supplying 
evidence against the accused. - 

Two other witnesses named Debendra 
Nath Sircar and Panchanan Banerjee were 
called to prove that on the. 3rd July 1921, 
8th July 1921 and 16th December 1921, the 
accused obtained tickets on similar warrants 
at Bihar Sharif and Bakhtiarpur. Upon the 
authority of Hmperor v. Panchu Das (1) it 
is perhaps open to doubt whether this 
evidence was legally admissible but it is not 
necessary for, the purpose of this case to 
examine the authorities on the point. Apart 
from the evidence of Debendra Nath Sircar 
and Panchanan Banerjee there is sufficient 
evidence to prove the guilt of the accused 
and that the verdict ofthe Jury is one which 
no reasonable man could have given. If 
the verdict had turned merely upon the 
appreciation of oral evidence capable of be- 
ing ‘viewed either way but as to which we 
were inclined to take a different view from 
that of the Jury it is clear that we could 
not haveinterfered. But,in my opinion, the 
evidence here is so coercive that it isim- 
possible to draw any conclusion except one 
adverse tothe accused, In this view of the 


case itis our duty to interfere and having ', 


(D 58 Tod. Cas, 929; 47 O. 671; 24 O. W. N. 501; 31 
Q. L, J. 402; 31 Or. L. J, 849, - MK 


j 
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considered and given due weight to the 
opinion of the Jury and to the opinion of 
the Sessions Judge I thjnk that to affirm the 
verdict would be to assist a gross miscar- 
riage of justice. I accordingly reverse the 


‘verdict and find the accused guilty. 


Our attention was drawn to certain autho- 
rities of this Court namely Emperor v. 
Punit Chain (2) and Emperor v. Bhuiloton ` 
Singh (8) and it was contended that it was 
the duty of the Sessions Judge to question 
the Jury as to the reasons for their verdict 
and that in the absence of information 
as to the exact circumstances which 
operated on the minds of the Jury, this 
Reference should be discharged. We are 
unable to accept this view of the duties of 
the Judge and we think the law is cor- 
rectly stated in Edon Karikar v. Emperor 
(4), It was not competent to the Sessions 
Judge after a clear verdict was returned 
by the Jury to ask them for their reasons, 

The result is that we find the accused 
guilty of. the three offences charged and 
we sentence him to rigorous imprisonment 


' for three years. 


Bucknill, J.—I agree. 
Z. K. Reference accepted. 
(2) 67 Ind. Cas. 581; 3 P. L. T. 413; (1922) Pat. 218; 
(Pet jue R. (Pat) 53; 23 Cr. L. J. 421; (1929) A. I. R, 
ab, ki ` ` 
(3) 64 Ind. Cas. 379; 2 P, L. T. 655; 6 P. L., J. 264; 
Or. L. J. 11 


r. Li. d. . 
(4) 58 Ind. Cas. 829; 21 Cr. L. J. 829. 


—— 


MADRAS HIGH COURT. 
CRIMINAL REFERENCE No. 17 or 1924. 
October 28, 1924. 
Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

In re SAMANATHU KUSUNUGADU 


; — ACCUSED. 

Criminal Tribes Act (III of 1911), s. 23~Con- 
victions before Act--Second conviction, meaning of. 

By virtue of the proviso ‘to s. 23 of the Criminal 
Tribes Act all convictions recorded against an accused 
person befcre the coming into force of the Act, must 
Ste one conviction and not more than one. [{p. 716, 
col, 2. ; : 

For the purposes of s. 23 of thee Criminal Tribes 
Act the accused at the time of his second conviction 
must be a member of a criminal tribe, that is to 
say, the second conviction must be after registration 


of the accused as a member of a criminal tribe, 


` [p. 716, col. 2; p. 717, col. 1.] 


In re Sellamani, 33 Ind; Cas. 629; 40 M. 923: 17 Or, 
L. J. 149; 32 M. L. J. 212; (1917) M. W. N. 419 
referred to. 


Reference under s. 307 of the Cr. P. ©., 


4 


“1898, by the Sessions Judge of the Ganjam ` 


\ 
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P ee in Case No, 27 of his Calendar for 
1924. $ 


The Publie Prosecutor, for the Crown. 

JUDGMENT.—This is a Reference 
from the learned Sessions Judge of Ganjam 
submitting the records in Sessious Case 
No, 27 of 1924 in which the Jury unani- 
mously found the accused not guilty of 
offences under ss. 457, 392 and 394 of the 
Indian Penal Code. The learned Judge, 
considering the verdict perverse, has sent 
up the case to this Court with a recom- 
mendation that the verdict be set aside and 
the accused convicted. 

` The facts are simple. The prosecution case 
is that on the lst day of June 1924 at 
night the accused entered the house of P, W. 
No. 4 removing a thatti door in order to 
enter, that after he got into the house P. 
W. No. 4's wife roused him being taken 
on alarm, that P. W. No. 4 discovered the 
accused in the house and cried out, that 
the accused ran away and P. W. No, 4 
pursued him andcaught him. The accused 
then struck P. W. No. 4on the head with 
an iron instrument and also with P. W. 
No. 4s own chembu which he had carried 


away. Four people came up on hearing 
P. W. No. 4's alarm P. W. Nos. 5,6,7 and 
* * * and ressisted 


P. W. No. 4 in securing the accused and 
he was then handed over to the village 
Munsif. 

The cross-examination of these witnesses 
does not discover any evidence of enmity 
between the witnesses and the accused or 
any other reason why these witnesses should 
get up afalse case against him. The ac- 
cused simply pleaded that the witnesses 
were all animated by enmity instigated 
‘by his sister's son. Of this there is no 
Sa as We can see no reason why P. 

. Nos. 4 to 8 should not be believed and 
we are satisfied that the accused was 
eaught red-handed-having committed house- 
breaking in the house of P. W. No. 4 and 

abstracted from it a chembu and when P. 
W. No. 4 attempted to catch him and re- 


cover his property the accused in order to . 


the carrying away of this property, caused 
hurt to P. W. No. 4. We, therefore, find 
thatthe accused committed offences under 


ss. 457, 392 and 394, Indian Penal Code with ! 


which he is charged. 

The verdict of the Jury appears to us to 
be perverse. There can be no reasonable 
doubt regarding .the truth of the prose- 
cution case dnd the verdict was consequent- 
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ly not justified. We, therefore, reverse the 
verdict of the Jury and convict the accuse] 
under the sections above-named. 

We now have to consider the sentence. 
This has been a matter of some difficulty, 
as the accused’ is a member of a criminal 
tribe .registered under Act JII of ‘1911. 
The accused himself was registered on the 
20th August 1923 and this is his first con- 
viction since registration. Section 23 of the 
Amended Criminal Tribes Act VI of 1924 
runs thus:—“Whoever, being a member 
of any criminal tribe and having been con- 
victed. of any of the offences under the 
Indian Penal Code specified in Sch. I, is 
convicted of the same or of any other such 
offence shall...be punished on a second con- 
viction, with imprisonment for a term of not 
less than seven years...provided that not 
more than one of any such convicticns 
which may have occurred before the Ist 
day of March 1911 shall be taken into ac- 
count for the purposes of this sub-section.” 
The accused has had several convictions 
before the lst of March 1911. He has also 
had several convictions between the Ist of 
March 1911 and the date of his registration 
as a member of the criminal tribe. But 
the proviso to s. 23 seems in our view to 
indicate that all his convictions before the 
coming into force of the Criminal Trihes 
Act IIL of 1911 shall count as one, not 
moré than. one. 

The next question is whether the second 
conviction may be a conviction between . 
the lst of March 1911 and the date of 
the accused’s registration, because during 
that peliod the Criminal Tribes Act was 
in force, or whether the secor-d conviction 
must beafter the accused has himself been 
registered as a member of a criminal tribe. 
The case of Inre Sellamani (1) is authority 
for the position that the second conviction 
must be after the Criminal-Tribes Act 
came into force; but there is no authority 
on the question as to whether the second 
conviction must be after the accused has been 
registered as a member of the criminal 
tribe. Having regard to the language of 
the section, “Whoever, being a member `of 
any criminal tribe and having been con- 
victed, ete.”, we think that the reasonable 
interpretation of the section is that the 
accused, at the time of his second convic- 
tion, must be a member of acriminal trike, 
that is, that the second conviction must be 


(1) 33 Ind. Cas. 629; 40 M. 923; 17 Cr. L, J, 149; 32 
M. L, J. 212; (1917) M, W. N. 419. 


{86 I. G. 1925] 
after registration of the accused as such 
member. It would seem unreasonable that 
s. 23 (1) (b) gould be applied straight- 
away t0.an accused person to whom s. 23 
(1) (2) had never- been applied. This is 
the: first conviction of the accused after 
his registration. We, therefore, ‘consider 
that this conviction is the accused’s “second 
conviction” within the meaning of s. 23, 
all his previous convictions before he was 
registered as a member of a criminal-tribe 
being’ reckoned as his “first conviction.” 
He is, therefore, liable under s. 23 (1) (a) of 
the Criminal Tribes Act to be imprisoned 
for aterm not less than seven years. We, 
therefore, sentence him to rigorous imprison- 
ment for seven years, 

“WN V? ae f 

Z. K _ Order accordingly. ` 


saranaken 


PATNA HIGH COURT. 
CRIMINAL Revision No. 648 ur 1924. 
` _ December 15, 1924. 
Present :—Justice Sir John Bucknill, Kr., 
and Mr. Justice Ross, ; 
SARIMAN- AHIR—PETITIONER 
VETSUS : , 
EMPEROR—OPPOSITE Party. 

Criminal Proczdure.Cole (Act V of 189+), s. 800— 
‘Trial by Jury—Jiury allowed to disperse after charge— 
Illegality. pata SAN @ ia 

Section 300 of the Cr. P.C.- contemplates that 
after the Judge has delivered his charge the Jury 
must forthwith retire to the Jury room and then 
and there consider its verdict. TheJury must have 
no chance of communicating with any outside person 
while they are in fact considering their verdict. 
[p..718, col. 1] 

Where, after the Judge's charge to the Jury the 
latter were allowed to disperse for ‘several hours and 
then returned to the Court and considered and deliver- 
ed their verdict: z 

Held, that the, provisicns of s. 300 of the Or. 

- P. O had been disregarded and that the trial was 
vitiated. | [p. 718, col. 1.) Pal 

Oriminal revision from a decision of the 
Sessions Judge, Arrah, dated.the 30th June 
1924, 

Mr. Hyder Imam, for the Petitioner. 

The Assistant Government Advocate, for 


the Crown. 
JUDGMENT. 
Bucknill, J.—This was an application 
in criminal revisional jurisdiction made by 
four applicants who were convicted of offen- 
ees in connection with a dacoity by. the 
Assistant Sessions Judge of Shahabad, 


SARIMA ABIR 9, 
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They were tried before a Jury who by a 
majority found them guilty. Thefirst two 
applicants were. sentenced to four years’ 
rigorous imprisonment and the third and 
fourth applicants were sentenced to three 
years’ rigorous imprisonment. 

Theonly point upon which this applica- 
tion is made to this Courtto interfere with 
the conviction and sentences is that there 
has been inthe procedure of this case a 
very gross irregularity which is of such 
a character that the applicants ought 
to be entitled to a re-trial, The circum- 
stances surrounding this irregular pro- 
cedure’ were certainly very unusual. It 
would appear that after the case had been 
concluded the Judge summed up the case 
to the Jury and after having delivered his 
charge it was contemplated that the Jury 
should retire to consider their verdict. The 
foreman ofthe Jury, however, became in- 
disposed and began to vomit and according 
to the learned Assistant Sessions Judge's 
order-sheet, he(the Assistant Sessions Judge) 
observed that the foreman was unable to 
take partin the discussion which was ap- 
parently going on between the members 
ofthe Jury. It wasthen about lp. m. in 
the height of the hot weather in May and 
the Judge seems then to have stated to 
.the Jury that they could rest for two or 
three hours and come back at 4-30 P. m, 
There seems'no doubt that the members of 
the Jury then dispersed, left the precincts 
of the Court and went home. At 4-30 
P M. they returned and after having retired 

- for about twenty minutes gave the verdict 
to which I have already drawn attention, 
It would seem that the Pleader who appear- 
ed for the defence pointed out at that time 

“to the Assistant Sessions Judge that the 
proceeding had been in fact irregular and 
that three hours had elapsed between the 
time when the Judge had concluded his, 
charge to the Jury and the time when the 
Jury had returnedits verdict and that the 

_ bulk of thatperiod had been spent by the 
Jury away from the precincts of the Court. 
The Judge, however, in his order-sheet 
whilst drawing attention tò the Pleader's 
objection, states that no definite informa- 
tion had been given to him which would 
show that any member of the Jury had 
an opportunity of speaking or holding com- 
munication with anybody at all and in 
consequence he thought that there was no 
material substance in the objection. The 
question was raised in appeal before tha 


“ay 


“18 


- Sessions ‘Judge and the Sessions Judge 


whilst recognizing that there had been 
an irregularity came to the conclusion 
that it was an irregularity which did 
mot in any way vitiate the trial. He 
thought that although the provisions 


. of s; 300 of ‘Cr. P. ©. had been clearly 


disregarded,. it was necessary for the 
applicants to show that, as a matter of 
fact, some communication had been made 


“to some member of the Jury during the 


. indicates that to his mind the 


Jury’s absence from the Court after the 
Judge had concluded his charge. He also 
circum- 
stances under which the foreman of the Jury 


,. -was indisposed were ‘so peculiar that the 
Assistant Sessions Judge had practically ` 


no alternative except to do what he did do. 
Now, there can be no doubt that s. 300 does 
not contemplate that the Jury after. the 
Judge has summed up a case to the Jury 


will leave the precincts of the Court or be 


: at large. 


The section clearly: contemplates 
that after the Judge had delivered his 


` charge the Jury must then retire to the Jury 


room and then and there consider its 


< verdict; and emphasis is placed upon this 


construction of the section by the second 


portion of the section itself, which states .. 


that except with the leave of the Court 


“mo person other than a juror, should 


_ speak or hold any communication with: 


v 


- tion with the outside public. 


"perly infer that they did so. 
. any effect such conversation may have 


any member of. sucha Jury. This means 


in particular that the Jury shall’ have no- 


chance of communicating with any out- 


` side person while they are, in fact, consider- 


ing their verdict. Now the learned Counsel 
for the applicants had aptly pointed out 
that there seems every probability that dur- 


ing the two or three hours when these jurors. 


had dispersed to their homes they did in 
fact enter into some sort of communica- 
I am bound 
to say thatI have come to the ‘same con- 


clusion. I think that itis hardly possible. 


to imagine that during these hours some 
if not all of the Jury did not speak to some 


person or persons about the case. It is 


true we do not. know in fact that they 
or any of the’ Jury did so speak to 
any one but I think that one may pro- 
What, if 


“had it is, of course; quite impossible to con- 


template. ButIdo notthink that, in the 


| circumstances of this casé, -this irregularity. 


» of procedure can be passed over. I think ` 


; at is important ; to impress upon those who 
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have to try- cases with a Jury - that 
aftet a charge is made to the Jury, the Jury 
should not be allowed to disperse but should 
strictly follow the procedure laid down.in 
the Code and there and then retire and. 
consider in private their verdict. The 
obvious disadvantage which might apper- 
tain to any other form of procedure such 
as to allow the Jury to disperse after the 
charge has been concluded seems to open 
the door to all kinds of possible abuses. At 
any rate it gives a chance of improper com- 
munication being made to the Jury by per- 
sons or by the Jury to persons interested in 
the subject-matter of the trial and when one 
is really in doubt as to what has taken 


. place when there has been after a charge dis- 


persal of the Jury. Ithink that it may not 
be altogether safe to conclude that. that 
irregular procedure had had no effect upon 
the Jury's verdict. - 

In this case, therefore, I have with 
some reluctance come to the conclusion 
that the convictions must be set aside and 
that the applicants must be tried de novo, 

Ross, d.—I agree. 

Z. K. Convictions quashed. 


PATNA HIGH COURT... 
CRIMINAL APPEAL No. 142 or 1924. 
aa November.26, 1924. i 
Present:—Justice Sir John Bucknill, Kr., - 
and Mr. Justice Ross. . 
GAYA SINGH—APPELLANT 


VETSUS 
EMPEROR—Oprosits PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 421, 422 
—Appeal, whether can be admitted on limited grounds 
Procedure, ` 

An appeal which is to be heard under s. 422 of the 
Or. P. O., is the whole appeal and all the grounds 
taken in the petition of appeal are open for consider- 
ation at the final hearing. The appellant cannot be 
restricted to certain selected .grounds out of those 
specified in his petition. A restri¢ted order for ad- 
mission is not contemplated by s. 422 and must be 

semed ultra vires. Itis not, therefore, proper gto re- 
strict a criminal appeal on the question of sentence 
only. [p. 728, col. 1. 

Nafar Sheikh v. Emperor, 20 Ind. Cas. 741; 410. 
406; 14 Or. L. J. 485; 1370. L. J. 582; 18 ©. W. N. 147, 
relied on. 

_Appeal against an order of the Assistant 
Sessions Judge, Purnea, dated the 16th 
July 1924. | l 

Messrs. Yunus and Rayasat Hussain, for 
the Appellant. ' 

The Government Advocate and the Assis- 


tant Government Advocate, for the Crown 
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JUDGMENT. 


Bucknill, J.—This wasan appeal made. 


by ore Gaya Singh who was charged with 
having kidnapped a young girl in the 
spring of this year, He was sentenced to 
five years’ rigorous imprisonment by the 


- Assistant Sessions Judge of Purnea on the 


".16th of July last. 
Court, and, on the 28th of July 1924, Adami. 


_ order: 


. send for the record.” 
“have come’ before Mr. Justice Kulwant:- 


He appealed to this 


and Macpherson, JJ., made. the following 
“This appeal will be heard on the 
question, of sentence only. Issue notice and 
The matter seems to 


. Sahay onthe 7th of September last when 


t 


he was Vacation Judge, and the learned 


. Counsel who. appeared for the appellant 


then raised before Mr. Justice Kulwant 
Sahay a question which has here recently 
been agitated as to whether it was possi- 


` ble rightly foran appeal to be admitted 
_ on a limited ground, that is to say, whether 
- it was within the power of the Court to 


order, in admitting an appeal, that it should 
be heard only on the-question of the appel- 
lant’s sentence. Mr. Justice Kulwant Sahay 
thinking'that the matter was of some import- 
‘ance thought that the point should be de- 
cided by a regular Bench. He accordingly 
stood the appealover and it has now come 
before us. 

Now, so far as my short experience in 
this Court has extended, I must say that 
it seems always to-have been the practice 
in this Court ever’sinceI have been upon 
this. Bench to admit appeals on the ques- 
tion of sentence only. I myselfhave passed 
many such orders. Asa matter of fact in 
many cases where such orders admitting 


Jan appeal on this limited ground have 


_ for the 


been passed, the appeals have been pre- 
ferred by prisoners in Jail. Of fcourse, on 
the other hand, many cases in which such 
orders have been passed, are appeals which 
have come before the Bench in the ordin- 
ary course. Now it is stated: at the Bar 
by the learned Counsel, who appears 
appellant in this case, that, 


in the early days after the establish- 


- ` ment of this Court, it wasthe practice to 


admit appeals without limitation: At any 
rate that would seem.to have been the prac- 
tice in Allahabad;.but;-in the Calcutta High 
Court, there certainly: was the practice in 
existence of admitting appeals’ upon the 
question ofgsentence only. In 1913, how- 
ever, the matter’came before the Calcutta 


High Court in'a substantive fashion and. 


m GAYA SINGH Y EMPAROR, 
‘was dealt with very decisively in the case of 


appeal 


18.0.L.d. 582; 18 O. W. N, 147. 
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Nafar Sheikh v. Emperor (1). In that case 
aman had been.convicted of attempting 
to commit rape. He was sentenced to five 
years’ rigorous imprisonment. He appealed 
and Harington and Coxe, JJ., admitted the 


.appeal only on the ground of severity of 


the sentence. The appeal came for hearing 
before a Bench consisting of the Chief 
Justice (Sir Lawrence Jenkins) and Sharfud- 
din, J.. Their attention appears to 
have been called to the admission of the 
appeal coupled with a limitation of the 
ground upon which it was admitted; and 
their Lorpships then definitely held that 
an appeal could not, having regard to the 
wording of s. 422 of the Cr. P. C., be pro- 
perly admitted ona limited ground. The 
„was , accordingly ordered to he 
heard without any limitation of the grounds. 
Their Lordships ordered that fresh notice 
of the appeal should be given to the Crown 
and that the case should, in due course, 
come before a Bench. | 


Now the matter in due course accordingly 
came up for hearing before Mookerjee and 
Beacheroft, JJ. Mr. Justice Mookerjee 
in the course of his judgment writes as 
follows: “The appellant, Nafar Sheik, has 
been convicted of an offence under s, 376 
read with s. 5:1 ofthe Indian Penal Code, 
and sentenced tọ rigorous imprisonment for 
five, years. The Jury unanimously found 
him guilty, but recommended a light sen- 
tence on the ground that he is a young 
man and has got a young wife. The Ses- 
sions Judge accepted the verdict of the 
Jury, but did not give effect to their’ recom- 
mendation for alight sentence. The appeal 
to this Court was, in the first instance 
admitted by Harington and Coxe, JJ. for 
consideration of the sentence only, in view 
of the representation of the Jury. The 
appeal thus admitted came to be heard 
by the Chief Justice and Sharfuddin, J. 
who held that, in view of the provisions 
of s. 422 of the Cr. P. C., 1898, the appeal 
could notbe admitted on alimited ground 
and directed the scope of the order of ad- 


„mission to be enlarged. As the direc- 


tion thus given was not formally record- 
ed, it is desirable to draw attention to the 
terms of ss. 421 and 422 of Or. P. ©. Sub- 
section (1) of s. 421 lays down that on receiv- 
ing the petition of appeal, accompanied by a 


(1) 20 Ind. Oas. 741; 41 C. 406; 14 On L. J. 485; 
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copy of the judgment or order appealed 
against or a copy of the heads of the 
charge in cases txied by a Jury, under s. 
419or s. 420, the Appellate Court shall 
peruse the same, and ifit considers that 
there is -no sufficient ground for interfer- 
ing, it may dismiss the appeal summarily. 
Section 422 then provides that if the Appel- 
late Court does -not dismiss the appeal 
summarily, it shall cause notice to be given 
to the appellant or his Pleader and to 
such officer as the Local Government may 
appoint in this behalf, of the time and 
place at which such appeal will be heard, 
and shall, on the application of such 
officer, furnish him with a copy of the 
grounds of appeal. lt is plain that the 
appeal which has thus to be heard is the 
whole appeal; consequently, all the grounds 
taken in the petition of appeal are open 
for consideration at the final hearing. and 
the appellant cannot be restricted to any 
selected ground out of those specified in 
his petition. A restrictive order for ad- 
mission is clearly not contemplated by s. 
422 andmust be deemed ultra vires. This 
view is strengthened by a consideration of 
the terms of s. 423. It is worthy of note 
that a similar view has been taken by this 
Court with regard to appeals under the 
C. P. C., Lakhi Narain Sarnogi v. Sri Ram, 
Chandra (2). Fresh notice of the appeal 
has been given to the Crown, and the 
appeal has been argued before us on be- 
half of the accused and the Crown.” 
Beacheroft, J., did not in his judgment 
mention this point, but I take it that he 
must be regarded as having acquiesced in 
Mr. Justice Mookerjee’s decision. 


1 have come to the conclusion that their 
Lordships of the Calcutta High Court are 
- correct in their construction of the material 
sections of the Cr. P. O. ' The practice of 
admitting appeals only on the question of 
sentence appears to me to be incorrect. No 
doubt it was a course, which was very con- 
venient, but, Ifear, that the provisions of 
the law do not permitthe admission of an 
- appeal ona,limited ground. It has been 
suggested, and, indeed, it occurred to me, 
that the phraseology of the order “The 
appeal willbe heard on the question 
of sentence only” might possibly be re- 
garded merely as loose and inappropriate; 
and that what was really meant was that 
whilst the appeal was rejected the Court 


, (2) 11 Ind. Cap. 212; 15 OWN. 921; 14 O. TL. J. 148, 
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intended to express the opinion that the 
question of sentence might be brought 
before the Court which might revise tnat 
sentence in the exercise of its revisional 
jurisdiction. This looked as if it might 
have been one way of getting over what 
at first sight appears to be areal difficulty; 
but, I do not think, that such‘a direction 
nor such a course are capable of being 
legally adopted by this Court. As has been 
pointed out by my learned brother, the 
severity of a sentence is initselfa ground - 
of appeal; and, if the effect of the order’ 
“The appeal will be heard on ‘the question 
of sentence only” could be loosely con- 
strued to mean that the appeal was dis- 
missed, but that the sentence would be 
heard in revision, it is obvious that when 
an appeal, in which the question of 
severity of sentence is one of its grounds, 
has been rejected, the matter could not 
come before the Court again in its revi- 
sional jurisdiction. The practical difficulty 
which no doubt animated the Court in 
issuing orders admitting appeals on limited 
grounds was to avcid the possibility of a 
lengthy dissertation upon the facts when aa 
appeal came to beheard; facts upon which 
the Court, at the application for admission, 
had in effect already arrived ‘at a conclu- 
sion. This fear, although perhaps it may 
in some cases be real enough, will, 
I think in practice, be found not tobe so 
formidable as it at first Sight appears. At 
any rate, following the decision of the ` 
Calcutta High Court to which Ihave already 
made reference, I have come to the conclu- 
sion that the practice of admitting appeals 
on limited grounds should in this Cowt 
cease. The appeals, if they are to be ad- 
mitted atall, must be admitted in accord- 
ance with the provisions of the appropriate 
sections of the Cr. P.O, They cannot: be 
admitted on the ground of sentence only, 
however, convenient and practical that 
course, which has hitherto been adopted, 
may appear. In this particular case the 
appeal having been admitted on this 
limited ground, the Crown has had no 
notice with regard to the facts of the 
case. There must, therefore,as was done 
in the case in the Calcutta High Court 
to which I have referred, be fresh notice 
tothe Crown. After fresh ncticehas been 
given tothe Crown, the appeal will ceme 
up for hearing in the ordinary course. 
Ross, da—l agree, ` 


Z Ke * Case remanded, 
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PATNA HIGH COURT. 
APPEAL FROM ` ORIGINAL Drogen No, 21 

: . of 1923, 

i January 22, 1925. 

Present :—Mr. Justice Das-and . 

_ Mr. Justice Adami. 
LADU NARAIN SIN GH—DEFENDANT No. 1 
> APPELLANT 
, versus, i 

GO BERDHAN ‘DAS—PLAINTIFE AND 
OTHERS—DEFENDANTS—RESPONDENTS. 


Chota Nagpur Eneumbered Estates Act (VI of 18765, ' 


s. 12A-—Mortgage executed within eight days of release 
of property, validity of--Transfer of Property Act IV 
of 1882), s. 43, applicability of —Representation by trans- 
feror, absence of, effect of —Hindi: Law—Debts incurr- 
ed by grand father—Liabtility of grandson to pay debts, 
extent of. 

A mortgage, executed within eight days of the re- 
lease of the mortgaged property from management 
under the Chota Nagpur Encumbered Estates Act, is 
void under the provisions of cl. (b) of sub-s. (1) read 
with sub-s. (3) of s. 12A of the Act. [p. 721, col. 2.] 

The rule of law which underlies s. 43 of the Träns- 
fer of Property Act is that as between a transferor and 
his transferee, the former cannot plead subsequent 
title-to the property transferred, if he had induced 
the transferee to pay money for the transfer. The 
principle on which this rule is based is an extension 
of the well-known rule of estoppel, and in order that 
. the rule should apply it must be established that 
there was a representation made by the transferor 
which was believed by the transferee and that the 
latter relying on the truth of that representation 
changed his position to his detriment. The rule is 
not applicable, where it is shown that there was no 


representation made by the transferor or that the ` 


transferee could not have been misled by any repre- 
sentation. [p. 721, col. 2; p: 722, col. 1.) 
_ _ The texts of Vislinu and, Yajnavalkya do not restrict 
the liability of a Hindu grandson to ‘pay the debts of 
“his grandfather tothe payment of -the principal only, 
but treat the liability of the son and the grandson to 
discharge the debts of their ancestors as co-extensive. 
The text of Brihaspati which places this restriction on 
the liability of the grandson has not been adopted by 
the Courts in British India. [p. 722, col. 2.] 

Lachman Das v. Khunnu Lal, 19 A. 26; A. W. N. 
(1898) 183; 9 Ird. Dec. (N. s.) 17, relied on. 

Appeal against a decision of the Addi- 
tional Subordinate Judge, Hazaribagh, 
dated the LOth November 1922. - 

Messrs. S. M. Mullick and N. N. Sen, for 
the Appellant. | 

Messrs. N. Chandra Sinha and Nitai Chan- 
dra Ghose, for the Respondents. 


JUDGMENT. 


Das, J.—This was 4 suit to enforce 4 


mortgage executed by Sukhnath Singh and 
his father Tikait Tulsi Narayan Singh 
against the defendant who isthe grandson 
of Sukhnath. Tikait Tulsi Narayan Singh 
was the holder of an impartible estate 
known as gaddi Chakmanju. The estate was 
attached under the provision of the En- 
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cumberad Estates Act’; but it:was released 
on the 2nd October 1915. On .the 10th of © 


. October 1915, the bond? which is sought to 
- be enforced in this suit, was executed in 
' favour of the plaintiff. The learned Sub- 


ordinate Judge hascome to the conclusion 
that the mortgage is void under the pro- 
vision of sub-s. (1), cl. (b) read with sub-s. 
(3) of s. 12 A of the Eneumbered Estates 
Act. This view is obviously right and no 
attempt has been made before us to combat 
this-view: The learned Subordinate Judge, 
however, found that the mortgage bond was 
executed for consideration and that there 
was valid. legal necessity to support the 
transaction... It was contended before him 
that there was nothing to prevent Sukh- 
nath from executing the mortgage and that 
the plaintiff was entitled to a mortgage- 
decree by virtue of s. 43 of the Transfer of 
Property Act. This view did not find 
favour with the learned Subordinate Judge 
who, however, gave the plaintiff a money 
decree for the amount claimed as against 
the defendant. The defendant appeals to 
this Court and he contends, firstly, that - 
the learned Subordinate Judge should not 
have passed any decree as against him; 
and secondly, that the decree should have 
been for the principal sum claimed and not; 
for interest. The plaintiff has presented a 
cross-appeal and he contends that he was `’ 
entitled to a mortgage-decree as against the ` 
defendant: . 

It will be convenient to dispose of tha’ 
cross-objection. Mr.Naresh Chandra Sinha 


. relies upon s. 43 of the Transfer of Property 


Act which is as follows :— 

“Where a person erroneously represents 
that he is authorized to transfer certain im- 
moveable property, and professes to transfer 
such property for consideration, such trans- 
fer shall, at the option of the transferee, ` 
operate on any interest which the trans- 
feror may acquire in such property at any 
time during which the contract of transfer 
subsists. i 

“Nothing in this section shall impair the 


might of transférees in good faith for con- 


sideration without notice of the existence of 
the sdid option.” 

Now the rule of law which underlies a. 
43 of the Transfer of Property Act is that 
as between the transferor and the transferee, 
the transferor cannot plead subsequent title 
to the land transferred if he had induced 
the .ttansféree to, pay money for the 
transfer, As has been pointed out the prin- 
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ciple is an extension of the well-known rule 
of estoppel. | 7 

Now, Mr. Naresh «Chandra Sinha con- 
cedes that at the date of the transfer Sukh- 
nath had no title to the properties mort- 
gaged ; but he contends that inasmuch as 
he did acquire a title to it subsequently, it 
was obligatory on him to make good the 
répresentation made by him to the mort-- 
gagee. But if the principle underlying s. 
43 of the Transfer of Property Act be an 
extension of the well-known rule of estop- 
pel, it must be established that there was 
a representation ‘made by Sukhnath which 
was believed by the plaintiff and that the 
Plaintiff relying on the truth of that repre- 
sentation changed his position to his 
detriment. But in this case the plaintiff 
has given his evidence and he’ admits that 
he asked Sukhnath to join in the mort- 
gage as Tulsi was an old man ‘and his 
son Sukhnath would become the malik after 
his death. The evidence of the plaintiff 
shows that there was no representation made 
by Sukhnath and that in any event the 
. plaintiff could not have been misled by 

any representation that might have been 

made by Sukhnath. In my opinion the 
. learned Subordinate Judge was right in 
holding that s. 43 of the Transfer of Pro-. 
perty Act has no application to the facts 
ofthis case. I must accordingly dismiss the 
cross objection, 
Coming now to the appeal, the first con- 
tention raised by Mr. Susil Madhab Mul- 
lick is to the effect that the defendant took 
“(the property by survivorship and that the 
properties which are now in his hands 
cannot be regarded as assets of his grand- 
father Sukhnath. He accordingly invites 
us to hold that the learned Subordinate 

Judge should not have passed a decree_ 

against him. The question whether the 
. property which once belonged to Sukhnath 

and which is now in the possession of his 
grandson can be regarded as assets of Sukh- 
nath in the hands of the defendant isa 
difficult one and 1 do not propose to ex- 
press any opinion on it, for ïI am satisfied 
that the plaifitiff is entitled toa decree as 
against the defendant. The debt was un- 
doubtedly contracted by Sukbnath. It is 
found by the learned Subordinate Judge 
and not disputed before us that the debt 
was contracted for a legal necessity. The de- 
fendant isaccordingly bound to discharge 
that debt. There is no doubt thatthe de- 
fepdant is in possession of the family pro- 
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perty which was once in the possession of 
Sukhnath. That being so he must satisfy 
the debt of Sukhnath out of the family pro- 
perty in his hands. 

It was then contended that he is not 
liable for interest ; and reliance is placed on 
the text of Brihdspati which is to the fol- 
lowing effect :— : 

“The father’s debt must be first paid, 
and next a debt contracted by the man 
himself: but the debt of the paternal grand- 
father must even be paid before either of 
these. The sons must pay the debt of their 
father, when proved, as ifit were their own 
or with interest; the son’s son must pay the 
debt of his grandfather, but without in- 
terest; and his son shall not be compelled 
to dischage it.” - 

It was contended before us that as the 
Hindu Law which imposes on the grandson 
the obligation to pay the debts of his grand- 
father limits that obligation to the princi- 
palamount of the debt only, the Courts 
in enforcing the ‘obligation should not 
give the creditor a decree for interest. It 
is conceded by Mr. Mullick that there is no 
case to support his view but he contends 
that we are bound by ¿the text of Brihas- 


-pati and that he is clearly entitled to suc- 


ceed on this point. But as has been pointed 
out by Banerji, J., in Lachman Das v. Khun- 
nu Lal (1), the texts of Vishnu and Yaj- 
navalkya do not place any such limit on the 
extent of a grandson's liability, but treat 
the liability of the son and the grandson to 
discharge the debt.of their ancestor as co- 
extensive. In my opinion whatever the text 
of Brihaspati may mean that text has not 
been adopted in the decisions of our Courts 
and Iam not prepared to accept it for the 
decision of this case, This is the conclu- 
sion at which Banerji, J., arrived in the case 
to which I have referred and with which I 
agree. ; 

The result is that this appeal is dismissed 
with costs. 

Adami, J.—I agree. 

Z. K. ; 

Appeal dismissed. 


Te 19 A. 25; A. W. N. (1896) 183; 9 Ind, Dec. (xN, 8.) 
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` MADRAS HIGH COURT. 
APPEAL AGAINST ORDERS Nos, 245 To 247 
i e oF 1924, 
October 8, 1924. 
Present:—Mr. Justice Ramesam and 
S - Mr. Justice Jackson. 
- P.M.SUBRAMANIA PILLAI— 
Derenvant Nu, 1—APPELLANT 
versus 
CORERA AND OTHERS— PLAINTIFFS 
Nos. 1 anp 3 AND Derunpant No, 2— 


RESPONDENTS. ` ` 
Civil Procedure.Code (Act V of 1908), O. XX, r. 11 
(2), O. XXI, r. 2- Mortgage-decree—Agreement for 
enhanced interest on time being granted, validity of— 
Bstoppel. : j ag 
An agreement was arrived at between a mortgagee- 
decres-holder and the mortgagor-judgment-debtor by 
which the latter undertook to pay an enhance:l rate 
of intereston the decretal amount in consideration of 
“the decrae-holder granting him an extension of time 
for piyme2at of the dacratal amount. Th agreement 
waa arrived at more than six months after-the date 
of th2 desree and was recorded by the Court.oa an ap- 
ea ae being made to it under O. XXI, 1.2 of the 


Hd, (L) that the agreement did not amount to an 
adjustment of the decree within the meaning of O. XXI, 
r. 2o0f the O. P C.; [p. 723, col. 2.] _ 

(2) that having baen arrived at more than six months 
aftar tha dats of the decreas tha agreement could not 
be regarded as one under O. XX, ri 11 (2) of-the 
O. P: C.; [ibid.] ye 

(3) tait naverthsles3 the judgmnt-debtor was es- 
toppad from qu2stioning the validity of the agreement 
and was bound by it, the question whether ths agree- 


ment did or did not violate the ruls that th2 Court’ 


cannot add to its desres baing, under the circumstances, 
one which the Court would not enter into. |p. 725, col. 2.) 


Iv. A. A. O. No, 245 oF 1924. 


` Appeal against an order of the Court of 

` the Subordinate Judge, Ramnad at Madura, 
dated the “30th July 1924, in E. P. No.59 of 
1924 and E. A. No. 129 of 1924, in O. 8, 
No, 19 of 1920, of thé Saub-Court, Tuticorin. 
-,  Iw.A, A. O..No. 246 or 1924. 

, Appeal against an order of the Subordi- 
nate Judge, Ramnad at Madura, dated the 
12th April 1924,in E. P. No. 5 of 1924, 
in O0. S. No. 19 of 1920, Sub-Court,. Tuti- 


corin. 
Ix A. A. O. No. 247 or 1924. 


Appeal against an order of the Court of 
the Subordinate Judge, Tuticorin, dated 
the 25th July 1924, in E. A. No. 299 of 1924, 
in O. S. No. 19 of 1920. 


The Advocate-General and Mr. T. M. 
Ramaswamy Iyer, for the Appellant. 

Messrs. S. T. Srinivasa Gopalachari, S. 
Varadachari and.M. Balasubramania Muda- 
Jtar, for the Respondents, 
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* JUDGMENT.—These arè three Civil 
Miscellaneous Appeals, two being against 
the orders of the Sybordinate Judge of 
Ramnad and one against the order of the 
Subordinate Judge of ‘Tuticorin. Practical- 


‘ly the same poiúts arise in all the three 
_ appeals. 


The questions arise in execution 
of a mortgage-decree. “The preliminary 
decree was passed on the 17th July 19-0 
by the Subordinate Judge of Tuticorin. 
It was a decree for a sum of Rs. 20,835 and 
odd and provides for the recovery of the 
amount by the sale of the properties in the 
FirstSchedule up to alimit of Rs 20,000 and 
of the properties in the Second Schedule up 
to a limit of Rs. 10,000. The balance, if 
any, was to be recovered from the first 
defendant personally. The final decree 
was passed on 2!st March 1922, In the 
interval between the two decrees, a sum of 


. Rs 10,000 was paid, and the final decree 


mentions this fact and provides for the 
usual decree for-the balance. On the 10th 
November 1922, an agreement was arrived 
at between the mortgagee-decree-holder and 
the first defendant by which the mortgagor 
agreed to pay ahigher interest at the rate of 
Rs. 1-4-0 per hundred per mensem or 15 per 
cent, per annum in consideration of the 
mortgagee giving him time. It also recites 
‘the fact that the mortgagor applied on 
earlier occasions for extention of time and 
was granted. The agreement further pro- 
vided for the enhanced’ rate being recover- 
ed in execution. This agreement was re- 
ported to the Subordinate Judge of Tuti- 
corin and an application was made to 
record it. The petition was filed under 
O. XXI,r.2,and the Subordinate Judge 
passed an order accordingly, “Adjustment as 
prayed for,” Order KAI, r. 2strictly does 
notapply. Thereis really no adjustment 
that has been reported to the Subordinate 
Judge. The agreement merely provides , 
for postponement of the execution of the 
decree and for an enhanced rate of interest 
being recovered by the decree-holder. If 


“the application was made within six months 


from the date of the decree, O. XX, r. 11 (2) 
would have been applicable to it; but if that 
provision of law was mentioned, probably 
then the application would have been held 
to be barred Anyhow, no objection as 
to limitation was taken, and, by consent of 
the plaintiffs and the mortgagor, the order 
was passed. The 2nd defendant, a co mort- 
gagee, objected to the record of the adjust- 
ment, but his objection wag overruled, Jn 


794 


_ February 1924 the mortgagor began to 
object to the higher rate of interest, The 
decree having been transmitted for execu- 
tion from Tuticorin to Ramnad, he took 
the objection both in the Ramnad Sub- 
Court and also in the Tuticorin Court. 
That is why we have got appeals from 
both Courts: The objection was disallowed 
by the Subordinate Judge. 

The first point argued by the learned 
Anvocate-General, who appeared for the ap- 
pellant-mortgagor is that the agreement by 
which the mortgagor bound himself to pay 
an enhauced rate of interest at 15 per cent. 
per annum cannot be enforced in these 
execution proceedings. He contends that to 
allow the point to be taken in. execution 
proceedings practically amounts to amend- 
ing the decree. He relies on Kotaghiri 
Venkata Subbamma Rao v. Vellanki Ven- 
katarama Rao (1), where it was laid down 
by the Privy Council that a decree cannot 
be altered by a Court even with the consent 
of the parties except in the modes recogniz- 
ed by law, viz., either by an application for 
the amendment of the decree to bring it in 
accordance with the judgment or by a re- 
view of the judgment or by an application’ 
under O. XX, r. 11 (2). This decision has 
been followed and recognized in a number 
of other decisions both in Madras and in 
the other High Courts. He argues that 
though the agreement itself may be bind- 
ing, it should be enforced in a suit and not 
in execution. To this objection Mr. Varada- 
chariar, who appeared for the respondent, 
replies that the appellant is estopped from 
raising this point. He relies on Sadasiva 
Pillaiv. Ramalinga Pillai (2). In that case, Sir 
James Colvile, who delivered the judgment 
of the Judicial Committee said: “But even 
if it did not, they think that upon the 
ordinary principles of estoppel, the respònd- 
ent cannot now be heard to say that the 
mesne profits in question are not payable 
under the decree . The Court 
here had a general jurisdiction over the 
subject-matter, though the exercise of that 
jurisdiction by the ~ particular proceeding 
‘may have been irregular. The case, there- 
fore, seems to fall within the principle laid 
down and enforced by this Committee in 
the recent case of Pisani v. Attorney-General 


(G) SEM, 1; 271. A. 197,40. W.N. 725; 10 M. L. J. 
221; 2 Bom. L R. 771 7 ‘Sar. P. 0. J. 678 (P. C). 

(2) 2I. A. 219; 24 W. R. 193; 15 B. L. R. 383; 3 Sar, 
P.O. J 519; 3 Suth, P.O J. 190 (P. C). 
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of Gibraltar (3) in which the parties were 
held to an agreement that the questions 


between them should þe heard and 
determined by proceedings quite con- 
3? In 


trary to the ordinary cursus curie. 
that case there was no decree for subse- 
quent mesne profits but the defendant had 
executed certain security bonds in-which 
he had undertaken to account in respect 
thereof to the Court, and their Lordships 
said that, the amount of subsequent mesne 
profits not provided for in the ‘decree 
could be recovered in execution. This case 
was applied in Sheo Golam Lall v. Beni- 
prosad (4), Lakshmana v. Sukiya Bai (5), 
Narayana v. Raoji (6) and Thakoor Dyal 
Singh v. Sarju Pershad Misser (7), i 

which the facts were somewhat similar and 
Subramania Chettiar v. Raja of Ramnad 
(8), where the principle is the same but the 
facts were somewhat different. In Venkata- 
giri Iyer v. Sadagopachariar (9), the agree- 
ment itself was void as it was not 
sanctioned by the Court andan agreement 
which had no legal existence could 
not be relied on for the purpose of raising 
an estoppel. There is, therefore, no scope in 
that case for applying this principle nor 
does the point appear to have been argued. 
In Lodd Govindoss v. Ramdoss (10), it does. 
not appear that the facts are such as 
to give rise to an estoppel. Anyhow the 
point was not argued and though these cases 
support the general principle that a decree 
cannot be altered ‘by a Court, they are not 
authorities for not applying ‘the principle 
in Sadasiva Pillai v. Ramalinga Pillai (2). 

It is argued for the appellants that in the 
case of Sheo Golam Lall v. Beniprosad (4), 
and in other cases where the decision- in 
Sadasiva Pillai v. Ramalinga Pillai (2) was 
applied, the Court itself passed an order 
acting upon the agreement between the 
parties; and it was because of such an 
order that it was held that the party was 
estopped, We do not see any reason for 
thinking that the essential basis of the 


‘decision in Sadasiva Pillai v. Ramalinga 


(3) (1874) 5 P. C. 516; 30 L. T. 729; 22 W. R. 900. 

(4) 5 0. 27; 4 Ind. Jur. 409; 4 C. L. R. 29; 2 Shome 
L. R. 182; 2 Ind. Dec. (N. 8.) 629 i 

(5) 7 M. 400; 2 Ind. Dec. (x. a 862. 

(6) 28.B. 393; 6 Bom. L. R. 417 

(7) 20 O 22; 10 Ind. Dec. (N. s.) 16 

(8) 43 Ind. Cas. 187; 41 M. 327; 6 L W, 762; (1917) M... 
W.: N. 872; 34 M. 5 ar 84. 

NO) 14 M. L. J. 959 
T 28 Ind. Cas, 376; (1915) M, W. N. 225; 17M. Le 
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_ Pillai (2), is an order of the Court and not 
the conduct of the opposite party. Follow- 
ing the above cases, we must hold that the 
appellant is estopped from raising this 
objection in execution. In the language of 
` the learned Judges Ainslie and Broughton, 
- dJ., who decided Sheo Golam Lall v. Beni- 
prosad (4), the question, whether such an 
agreement does or does not-violate the rule 
that a Court cannot add to its decree, 
becomes under the circumstances one which 
the Court will not enter into, the party, 
who seeks to raise such question being 
estopped by his own conduct and the action 
of the Court taken thereunder. 

The second point argued by the appellant 
is that the part-payment of Rs. 10,000 to- 
wards the decree should be proportionately 
allocated towards the Rs. 20,000 recoverable 
from the properties in the First Schedule 
and the Rs, 10,000 recoverable from the 
properties in the Second Schedule. We 


do not see any reason why this should be 


done. Beyond the limit of Rs. 20,000 imposed 
upon the execution of the decree from the 
properties in the First Schedule there is no 
other restriction. The decree is all one. 
It was for Rs. 30,000 and odd. After the 
part-payment, it ‘still remains a single 
decree and the mortgagee is at liberty to 
recover the amount to any extent from any 
property he likes subject to the only res- 
triction that he cannot realise more than 
Rs. 20,000 from the propertiesin the First 
Schedule and more than Rs, 10,000 from the 
properties in the Second Schedule. This 
contention must be disallowed. - 

The third point mentioned by the appel- 
lant is that it should be made clear that 
any properties to be found in the premises 
of the Ginning Factory which is an item of 
property in the First Schedule ought not to 
be included in the sale; but we do not think 
that it is necessary to pass any directions 
in this respect. The mortgaged property 
was a Ginning Factory. Ifit had received 
any accretions in the interval they will also 
pass with the sale but properties which 
cannot be regarded as part of the Ginning 
Factory cannot pass with the sale.’ It is 
unnecessary to give any directions. The 
sale will take effect in the usual course and 
in the proper manner and will comprise 
only the mortgaged property with its accre- 
tions.. 

The last point argued by the appellant is 
that the sale. proclamation should mention 


the value of the first item as 3 Rs. 40,000. It. io 
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would seem ‘that this*’was the value at one 
time adopted by the decree-holder, but in 
the proclamation, as sued last, the value 
was mentioned as Rs. 25,000 and at the 
time no objection was made by the judg- 
ment-debtor. Thé-respondent has no ob- 
jections* to the value being mentioned as 
Rs. 40,000 at the time of the sale, if it can 
be done: but the appellant has waived the 
right to ask for a fresh proclamation if the 
appeal is dismissed. Stay of execution was 
granted only on that ground and to vary 
the’ proclamation now will be to grant him 
additional time If the appellant so desires 
the Subordinate Judge may provide that 
the fact might be mentioned at the time 
of the sale by the officer who conducts the 
sale. Beyond this we do not think it neces- 
sary to give any directions. 

The appeals substantially fail and CO, M. 
A. Nos. 245 and 246 are dismissed with 
costs and ©. M. A. No, 247 is dismissed 
but without costs. 

vV. N, V. 


Z.E. Appeals dismissed. 





OUDH JUDICIAL COMMIS- 
SIONER’S COURT. : 
Second Civin APPEAL No. 73 oF 1924. 
January 14, 1925. 
Present:—Mr, Ashworth, A. J. C. 
RAM NARAYAN AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
VETSUS 
BARKANDI AND ANoTHER—DEFENDANTS 
— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 141, 144— 
Gift by Hindu—Possession of donee—-Death of donor 
—Widow's tenure—Suit by reversioners after death 
of widow to recover possession of property gifted— 
Limitation. 

The intention of the Law of Limitation is notto give 
aright where there is not one, but to impose a bar, 
after a certain period, to a suit to enforce an existing 
right. [p. 726, col. 2.] 

Hurrinath Chatterji v. Mothoor Mohun Goswami, 
20 I. A. 183 at p. 192; 21 ©. 8; 17 Ind. Jur. 481; 6 Sar. 
P. ©: J. 334; 10Ind. Dee. (N. s.) 638 (P. OJ), followed. 

Article 141 of Sch. I to the Limitation Act cannot 
be deemed to give a revetsioner arty advantage in the 
matter of limitation, which he would not have possess- 
ed if the estate had come into his hands directly after 
the death of the last male-holder, without the inter- 
vention of the tenure of a female. [ibid.] 

A Hindu made a gift of certain property in favour 
of the defendant and put him in possession of the 
property. After the death of the donor his widow 
got into possession of his estate and after the death 
of the widow the next reversioners sued to recover 
possession of the property gifted to-the defendant 
m him. It was found that the period during which 
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the defendant "had been in possession of the property 
‘gifted to him during the lifetime of the donor, when 
added to the period which had elapsed since the death 
of the widow and before the suit was instituted, 
exceeded twelve years: 

Held, that, irrespective of the true operation of Art. 
141 of Sch. I to the Limitation Act, the plaintiff's suit 
was barred by time. [p. 726, col. 1.} 

Appeal froma decree of the Subordinate 
Judge, Unao, dated the 8th December 1923, 
upholding that of the Munsif, Purwa, at 
Unao, dated the 30th April 1923. 

Mr. Salen Roy, for the Appellants. 

Mr. Tara Shankar Sharma, for the Re- 
spondents. 

JUDGMENT.—This second civil ap- 


peal arises out of a suit brought for the, 


recoverv of certain property by the plaintiffs- 


appellants as reversioners entitled to the’ 
estate of one Bachchu on the death of Bach- 


chu’s widow Musammat Jasoda. Bachchu 
during his lifetime executed a deed of gift 


in favour of his sister Msuammat Ruk- 


minia’sson Barkandi, defendant-respondent 
No. 1, The plaintiffs-appellants are a son and 
a grandson of Sital, a brother of Bachchu, 
and are admittedly reversioners. Both the 
lower Courts found that the deed of gift 
being unregistered was ineffective to give 
the defendant Barkandi any title in the 
property, but they both found that he had 
acquired title by 12 years’ adverse posses- 
sion. The basis of this finding was that 
the possession o Barkandi began in the 
lifetime of Bachchu, and‘ consequently 12 
years had elapsed long before the institu- 
tion of this suit, Both of them held that 
Art.J4l had noapplication. The contention 
before me of the appellants is that, under 
Art. 141, the reversioners had 12 yeais in 
which to bring their suit for recovery of 
the property from the death of the widow, 
which occurred on the 14th February 1922. 
To meet thix contention the respondents’ 
Counsel referred to the ruling in Mohindra 
Nath Biswas v, Shamsunnessa Khatun (1), 
where it washeld that Art 141 applies only 
to cases where it is proved that the last full 
owner was in possession at the time of his 
death, and that if he himself was dispos- 
sessed and time*began to run against him, 
the operation of the Law of Limitation would 
not be arrested by the fact that, on his death, 
he was succeeded by his widow. For the 
purposes of this case itis not necessary to 
decide whether if time has begun to run 
against the propositus, it will “continue to 


(1) 27 Ind. Cas. 954; a C. L. J, 157 at p. 164; 19 
C. WN. 1280, 
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run during the widow's tenure. In this cas? 
itis admitted that, adding the time during 
which ‘the defendant was fn possession in 
the lifetime of Bachchu to the time inter- 
vening between the death of the widow and 
the bringing of the suit, we get a. period 
exceeding 12 years The suit will, tbere- ` 
fore, be time-barred even if we hold that 
we must exclude from calculation the period 
of the widow's tenure. The question is 
whether Art, 141 will give the reversioners 
a right to sue when the period of adverse 
possession in the lifetime of the propositus 
added to the period of adverse possession - 
since the death of the widow exceeds 12 
years. I am of opinion that it will not. In 
Hurrinath Chatterji v. Mothoor Mohun Go- 
swami (2), their Lordships of the Privy Coun- 
cil held that the intention of-the Law of 
Limitation is, not to give aright where there 
is not one, but to interpose a bar after a 
certain period to a suit to enforce an exist- 
ing right. In that case a decree had been 
obtained against the widow as representing 
the estate, and it was held to be binding, not- 
withstanding Art. 141, on the reversioners. 
By parity oft reasoning, it appears to me that 
Art. 141 of the Limitation Act cannot be 
deemed to give the plaintiffs any advantage 
in the matter of limitation, which they 
would not have possessed if theestate had 
come into their hands directly after the 
death of Bachchu without the intervention 
of the widow's tenure. 

An ‘alternative plea raised by the appel- 
lants is that the defendant Barkandi is 
estopped in some way from pleading that 
his possession has been adverse from the 
year 1908. In that year the present plaint- 
tiffs-appellants sued Barkandi for possession 


` of the property on the ground that they were 


the heirs ‘of Bachchu, whereas the present 
suit is based on the fact of their being 
reversioners, Barkandi’s Counsel took up 
the plea that as the widow was still alive 
the plaintiffs could not be entitled to Bach- 
chu's property as his heirs during her life- 
time. It is urgedthat this plea amounted 
to an admission that they were holding 
under ‘the widow and not adversely to her. 
I fail to find any such admission of fact in 
Barkandi's pleading. 

For the above reasonsI dismiss this ap- 
peal with costs in favour of respondent 
No. 1, respondent No. 2 being ahsent. 

Z. K. Appeal dismissed. 


(2) 20T. A. IR ab p.199: 91 O. 8; 17 Ind. Jur. 481, 


- 6 Bar, P, O, J, 334; 10 Ind. Das. (N. a) 638 (P. O.) 
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MADRAS HIGH COURT. | - 
Sgconp CIvIL- APPEAL No. 1472 or 1922, 
Ocgoher 17, 1924. : 
Present:—Mr. Justice Odgers. 
CHIDAMB ARA, VE LAN— PLAINTIFF 
— APPELLANT 
Versus c 
SANGILI SERVAL AND OTHERS— 
Dsraenpants Nos. 1 to 6— 
RESPONDENTS, 

Madras Estates Land Act (I of 1908), & 112— 
Notice, service of--Return, endorsement on, whether 
can be considered—Sale for arrears of rent—Suit to 
set aside sale, whether lies—Jurisdiction of Civil 
Courts. 

Section 112 of the Madras Estates Land Act does 
not require any statameat in ths endorsement of 
return of service of notice that there was no adult 
male member of the family. But in deciding whether 
ornot there was a suificient and proper notice under 
the section, the Court is entitled to consider all 
questions arising from the way in which the return 
was made. The burden of proof that notice was 
not properly served is on the parson questioning the 
sufficiency of the notice. [p. 727, col. 2.] 

E Irulappan Servai v. Veerappan. 69 Ind. we 918; 

43 M. L. J. 113; 15 L. W. 99; (1922) M. N. 67: 
31 M. L. T.71, relied on. 

A suit by a ryot wh» alleges that his property has 
besn unlawfully sold can bə investigated and tried by 
a oe Court. [p. 728, col. 1.] 

Raja of Ranunad v. Venkatarama Iyer, 69 Pa Oas. 
923; 45 MM. 890: 16 L. W. 274; (1922) M. W. 501; 
31 M. L. T. 158; 43 M. L. J. 264; (1922) A. I. R. ME 
followed. 


Second appeal against a decree of the 
Court of the Second Additional Subordinate 
Judge, Madura, in A. S. No, 143 of 1921, 
preferred against that of the Court of 
the District Munsif, Tirumangalam, in 
O..8, No. 356 of 1920. 


Mr, B. Sitarama Rao, for the Appellant. 
Mr. K. Rajah Iyer, for the Respondents. 


JUDGMENT.—This is a suit to set 
aside a sale for-arrears of rent held under 
the Madras Estates Land Act on the alle- 
gation that the sale was fraudulent. It is 
objected by Mr. B. Sitarama Rio for the 
appellant that, the Muasif having held that 
there was no fraud and the Subordinate 
Judge having eventually found against the 
plaintiff and dismissed his suit, “there was 
no totice to the plaintiff that the various 
points to be detailed hereafter were going to 
be alleged against him, Now the written 
statement allegesin para. 8 various details 
of what are called fraud. It may, [think, be at 
once stated that there was no fraud in the 
ordinary acceptance of the term, but the 
word seems to have been used rather loosely 
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and widely to cover-the various irregulars 
itiesalleged in the conduct of sale. The 
District Munsif, as is.clear from his judg- 
ment, allowed three matters to be agitated 
by the ‘defence before him; namely, the 
issue of patta, the service of notice and the 
proclamation of sale, With regard to the 
issuing of patta, there is no mention of it 
inthe written statement and it is possible 
that the plaintiff may have been prejudiced 
by not having been put on notice of that, 
though it is Stated that the question was 
put ia cross-examination to his first witness, 
and, as I have said, there can be no doubt 
that it was allowed to be gone into by the 
District; Munsif. Leaving aside this ques- 
tion, there are two further questions, viz., 
defect -in the notice of sale and in the 
proclamation ofsale. These two allegations 
are specifically taken in details Nos. 3 and3 
of para, 8 of the written statement. Now, the 
Subordinate Judge found with regard to 
the first of these that there was no proper 
service of notice and that the provision of 
law as to notice had not been complied 
with, we, s. 112 of the Estates Land Act 
(Act ‘Loft 1908). Mr. Sitarama Rao strongly 
urged: before me the presumption that 
official acts must be taken to have been duly 
and sufficiently carried out and he pointed 
out to the reason given by the Subordi- 
nate Judge in para. (10) of his judgment that 
there was no statement in the endorsement 
that there was no adult male member in 
the family. : The learned Vakil for the 
applicint points out, and points out quite 
rightly, that no such requirement is laid 
down ins. 112. But, I think, the Subordi- 
nate Judge was justified, when he had to 
decide whether or not there was a sufficient 
and proper notice under s. 112, in consider- 
ing all questions arising from the way in 
which the return was made and it is clear 
that he was not satisfied that notice had, 
been properly served on the holder of the 
estate. The section requires a copy of the 
notice to beserved on the defaulter or on 
his authorizes l agent or on some adult male 
member of his family at his usual place of 
abode, There is no questfon that it was 
not served qn the holder or his authorized 
agent and it seems to me that the Subordi- 
nate Judga could take into consideration 
the state of the endorsement in order to 
sitisfy himself that the notice had been or 
had not been served in accordance with 
law.- As the Subordinate Judge rightly 
says, the burden is of course on the plaintiff 
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on this and on similar points: see Irulappan 
Servai v. Veerappan (1). 

The second point foundagainst the appel- 
lant by the Subordifiate Judge is that the 
“mode of proclamation was defective in that 
all that was proved was ,that there was 
‘proclamation by mere beat.of tom tom and 
that, as the Subordinate Judge pnts it, 
‘the contents of the proclamation were 
mot proclaimed. Asto the contents of the 
proclamation, he refers to the details con- 
tained ins, 117 (2) which must be speci- 
fied in the order and the proclamation re- 
ferred to in s. 117, cl.(1). This has been 
found by the Subordinate Judge on the 
evidence to be defective, and, as such, it is 
afinding of fact with which’ I cannot inter- 
fere. -~ totes 

Mr. Sitarama Rao hasalso contended that 
any irregularity of the sort. arising in this 
appeal should be the subject of an applica- 
tion under s, 112 for the Collector to set 
aside the sale and that the Civil Courts 
have nothing to do with it, This, I think, 
is disposed of by the Full Bench ruling in 
Raja of Ramnad v. Venkatarama Iyer (2), 
where the Full Bench clearly lays down 
that a suit by a ryot who alleges that his 
property has been unlawfully sold can be 
investigated and tried by a Civil Court. 

The two points, namely, service of notice 
‘and the proclamation, are sufficient to dis- 
pose of this second appeal which is accerd- 
ingly dismissed with costs. 

V. N. V. 


Z. K. ; Appeal dismissed. 


(1) 69 Ind. Cas. 918; 42 M. L. J. 113; 15 L. W. 99; . 


(1922) M. W. N. 67; 31M. L. T.71. 

(2) 69 Ind. Cas. 923; 45 M. 890: 16 L. W, 274; (1922) 
M.W. N. 501; 81 M. L. T. 158; 43 M. L. J. 264; (1923) 
A. I. R.M.) 6. : 


ALLAHABAD HIGH COURT. 
' Seconp Crvit AppraL No. 359 oF 1923. 
November 10, 1924. 
Present :-—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
NARAIN SINGH—P.atntir¥—APPELLANT 
4 versus 
GAJRAJ—DEFENDaNT—RESPONDENT. 
Custom—Pre-emption——Wajib-ul-arz, entry in, con- 
. struction of—Preferential right of pre-emption. 
In considering the scope of the right of pre-emp- 
tion created by tho terms of a wajib-ul-arz,’ the 
“language of one document cannot be interpreted by 
the language of another document. [p, 729, col. 1.] 
ee 
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_ The clause dealing with the right of pre-emption 
in a wajib-ul-arz was contained in the Chapter which 
dealt with the rights of co-sharers inter se and stated 
that where the share of a co-skarer was transferred 
by a sale or mortgage, first a co-sharer who wes a 
sharik and then co-sharers of the mahal could claim 
pre-emption, provided they gave the real value of 
the property such as might be offered by a stranger: 

Held, that there was a preferential right of pre-emp. 
tion between the co-sharers inter se and that in ‘the case 
of a sale or a mortgage in favour ofa co-sharer of a 
mahal, aco-sharer’ who wasa sharik was entitled to 
pre-emption.” [p. 729, col. 1.) 

Appeal from a decree of the Additional 
Subordinate Judge, Banda. 

Mr. K. N. Laghate, for the Appellant. 

Mr. Ram Nama Prasad, for. the Respond- 
ent. ; 


JUDGMENT. — After hearing the 


‘learned Counsel we think that this appeal 


should prevail. 

The question is one of interpretation of 
a wajib-vl-arz. It is not denied that a 
custom of pre-emption exists. The ques- 
tion is whether under the record of ‘that 
custom the plaintiff had a better right to 
acquire the property than the defendant- 
vendee. ` i f 

The Court of first instance held in favour 
of the plaintif and gave him a decree for 
pre-emption. The lower Appellate Court 
has differed from the view taken by the 
Court of first instance and holding that 
the plaintiff had no preferential right, it 
dismissed his claim. It seems to us ona 
perusal of the wajib-ul-arz before us that 
the interpretation of the lower Appellate 
Court cannot be supported. 

According to what we findin the wajib- 
ul-arz the provisions relating to pre-emp- 
tion are contained in the Second Chapter 
which deals with the rights of co-sharers 
inter se (ba khudha). We- come then to 
cl. (13) which deals with the custom of 
preemption and there it is stated that 
where a share of a co-sharer is transferred 
by a sale or mortgage, first a co-sharer 
who is a sharik and then co- sharers of the 
mahal can claim pre-emption, provided 
they give the real value of the property 
such as might. be offered by a stranger. 
In case of a dispute as to the price the de- 
cision is to be made through the Court, 

The learned Judge, relying on certain 
rulings to which he refers in his judgment, 
held that here no right of pre-emption arose 
in favour of any one in the village until 
there was an attempt to sell to a stranger, 
i. e a person outside the village altogether, 

The language of the wajib-ul-arz refer- 
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red to. in the case with which the learned 
Subordinate Judge. has supported 


of the iwajib-ul ar now belore us, and in 
eases of this kind wé cannot interpret the 


language of one document by the language ~ 


of another. : 
Taking the words as they stand, we think 
` it cannot be said that the right òf pre-emp- 
tion arises only in a case where an attempt 
is made to sell a portion of the village 
property to astranger. The words are ab- 
solute. “Whenever the share of a co-sharer 
is sold or mortgaged.” It is not said 
“sold or mortgaged to any person in 
particular.” All that is indicated is that 
if any sale or mortgage takes place then 
the right of pre-emption is exerciseable 
by certain persons in a certain order. 
We cannot hold that there is no pre- 
ferential right inter se between co-sharers 
for as we have already said the Chapter 
of the wajib-ul-arz in which this record 
occurs deals expressly with the rights of co- 
sharers “inter se.” : 

It may be that the learned Judge was led 
to his conclusion by the words “ghair admi” 
which. occur in the context. The words 
“ghair admi” or stranger there are used in 
connection with the value of the property 
sold. In‘other words it is laid down that 
what the co-sharer must give, in order to 
obtain pre-emption, is to be the real or 
market price, t. e., the price which an out- 
sider would give for the property. We do 
not think that the use of the expression 
“ghair admit” can be taken in any sense to 
restrict the general meaning of the words 
which precede them, and which show that 
a right of pre-emption is to arise in any 
case where a portion of the village is sold 
or mortgaged. We donot think it neces- 
sary torefer to reported cases in connec- 
tion with a question of the mere construc- 
tion of a particular document. It seems to 
us that the Court of first instance in this 
case came to aright conclusion and that 
the decision of that Court should be up- 

- held. - We, therefore, allow the appeal, set 
aside the decree of the Court below, and 
restore the decree-of the Court of first 
instance. The plaintiff is entitled to his 
costs both here and in the Courts below 
including fees in this Court on the higher 

~ scale.. ; 


Z K, - Appeal allowed. 
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ALLAHABAD HIGH COURT. 
‘MiscELiantous Cass No. 277 or 1924. 
December 15, 1924. 
-Present:—Mr. Justice Mukerji 
and Mr. Justice Daniels. 
TULA RAM SAH JAGATI AND OTHERS 
© —PLaIntirrs—APpPLICANTS 
versus 
SHYAM LAL SAH THULGHARIA AND 


ANGOTHER— DEFENDANTS— OPPOSITE Party, 

Hindu Law—Custom—Burden of proof—NMigration, 
effect of —Hvidence Act (I of 18729), 8. 85—Book com- 
piled by Public Officer—Entry with regard to custom, 
admissibility of. . 

Under the Hindu Law custom stands supreme to 
the written laws, and clear proof of usage will out- 
weigh the written texts of the law. [p. 730, col 2.] 

Collector of Madura v. Moottoo Ramalinga, 12 M. I, 
A. 397 at p. 436; 10 W. R. (P. 0.) 17; 1 B. L.R. (P. C3 
1;2 Suth. P.C. J. 135; 2 Sar. P. ©. J. 361; 20 R. R. 
389; 3 Mad. Jur. 298; 1 Ind. Dec. (x. s) 1 (P.O), 
followed. | : 

When a Hindu migrates he is entitled to carry his 
own law, that is to say, the personal law, from his home 
of origin to the new place. He may continue to observe 


. those rules or laws or may abandon them; but where 


the law to be pleaded is different from the law pre- 
vailing in the locality, if is on the party who pleads 
that law to say so. [p. 730, col. 2; p. 731, col. 1.] 

Jawahir Lal v. Jaran Lal, 79 Ind. Cas. 861; 22 A. 
L. J. 49; 46 A. 192; (1924) A.I. R. (A.) 350; L. R. 5 A. 
130 Civ., followed. 

An entry with regard to a custom prevailing in a 
certain locality contained ina book compiled by an 
officer under the orders of the Government is admis- 
sible in evidence under s, 35 of the Evidence Act and 
is prima facie evidence of the existence of the custom 
related therein. [p. 731, col. 1.] 

Balgobind v. Badri Prasad, 75 Ind. Cas. 449; 45 A. 
413; (1923) A. I. R. (P. 0.) 70; 21 A. L. J.578;90. & A. 
L. R. (P. C.) 581; 26 O. O. 217; 43 M. L. J. 289; 38 ©. L. 
J. 302; (1923) M. W. N. 799; 33 M. L. T. 317; 10 O. Lu. J. 
368; 50 I. A. 196; 29 C. W. N. 465 (P. C.), followed. 

Per Daniels, J.—The burden of proving a custom at 
variance with the Hindu Law lies inthe first place on 
the person who sets it up. The burden of proof is, 
however, liable to be shifted by the evidence adduced 
by that party. [p. 732, col. 1.] 

Where evidence is admissible the weight to beat- 
tached to that evidence is a matter for the Court 
which is to decide on the facts. [ibid.] 

Reference under r.17 of the Rules and 
Orders relating to Kumaun Division. 

Mr. K. N. Malaviya, for the Applicants. 
Dr. K.N. Katju, for the Opposite Party. 
J UDGMENT. 

Mukerji, J.—This isa Reference under 
r. 17 of the Kumaun Rulese by the Local 
Government for the opinion of this Court. 

The facts, which have given rise to this 
Reference, are briefly these:—A Hindu 
resident of Kumaun, by caste a Vaisa, 
namely, Lachi Ram, died and he was suc- 
ceeded by his wife Musammat Nimja. He 
left him surviving, besides the wife, a 
daughter and two daughter's sons, The 

o 
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daughter's sons wera the defendants in this 
suit out of which this Reference has arisen. 
At the time when Nimja died, three of thse 
brothers of Lachi Ram were living, name- 
ly, Tula Ram, the plaintif, and Parsi and 
Gangi, the respective fathers of the two 
other plaintiffs. The plaintiffs claimed 
that by the custom obtaining in Kumaun 
they were entitled to the property of Lachi 
Ram to the exclusion of his daughter's sons. 
To this claim the defendants filed a 
written statement and denied the existence 
of the,custom. They pleaded that they 
were entitled under the Hindu Law to 
succeed to the grandfather. They never 
stated that they had come from any other 
part ofthe country or that they had carried 
with them any local law or local custom. 

The leartied District Judge of Almora 
heard the evidence, discussed it and came 
to the conclusion that the evidence pro- 
duced by the plaintiffs was not sufficient 
to establish the custom ‘which they had 
pleaded. There was an appeal to the 
High Court of Kumaun, andthe learned 
Commissioner, who presided over that 
Court, was of opinion that the plaintiff 
ought to. succeed. It appears that the 
Local Government deputed Mr, Panna Lal, 
1. C.S., to enquire into and collect the 
customs that were prevailing in Kumaun. 
Mr. Panna Lal has accordingly written a 
book in which he has stated the different 
customs which he found prevailing in that 
area, The learned Commissioner was of 
opinion that in view of the fact that a 
record of custom was made by Mr, Panna 
Lal after an: elaborate enquiry, he was 
entitled to accept the statements in the 
book as affording good prima facie evi- 
-dence of the law prevailing in Kumaun, in 
preference to the law as found in the Hindu 
text books. He accordingly threw the 
. burden of proof on the defendants to es- 
tablish .that they were entitled to succeed 
in the teeth of the Kumaun custom, 
namely. the ‘custom which excluded a 
daughter or daughter's son from inheritance, 
The learned Commissioner also examined 
the evidence tn record, and was satisfied 
that a custom had been established to his 
satisfaction. 

The defendants went up to the Local 
Government and at their instance the pre- 
sent Reference has been made. 

Ths questions Sent to us for answ er are 
. as follows:— 

(1) Was the Commissioner right in fates: 
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-was no issue on the point. 
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ing to apply the provisions of Mitakshara 
Law to a family of Vaishyas now resident 
in Kumaun but who previously migrated 
ai Rajputana? [Jawahir Lalv.. Jaran Lal 


(2) Was the Commissioner justified in 
accepting Mr. Panna Lal's book as a definite 
authority on Customary Law, and in throw- 
ing the burden of proof not on the parties 
alleging but on the parties denying a 
custom which is contrary to Mitakshara Law? 

With reference to the first question, it 
will be noticed that it has been contended 
on behalf of the defendants that they were 
Vaishyas who originally resided in Raj- 
putana and migrated to Kumaun. I have 
already indicated that in the written state- 
ment no such case was setup. There is 
no such case, no such. pleading and there 
In the cir- 
cumstances, the Commissioner was right 
in accepting the statement of law contain- 
ed in the report of Mr. Panna: Lal and in 
declining to apply the provisions of the 
Mitakshara Law. 

It is to be mantioned that under the 
Hindu Law itself, custom stands supreme to 
the written laws. In the caseof Collector 
of Madura v. Moottoo Ramalinga (2). their 
Lordships of the Privy Council said: “Under 
the Hindu system of law clear proof of 
usage will outweigh the written text of 
law”. It being the fact that the parties 
were -residents of Kumaun, and it being 
the fact that Mr. Panna Lal's book pur- 
ported to contain a statement of law pre- 
vailing in Kumaun, the Commissioner was 
right in applying what should be taken as 
a good prima facie evidence of the local 
custom. If any body wanted to plead that 
no such custom obtained or for any par- 
ticular reason the local custom did not 
apply to him, it was for that party to say so 
specifically. Itis true, as held in the case 
quoted in the letter of reference, namely, 
Jawahir Lal v. Jaran Lal (1), that when a 
Hindu migrates, he is entitled to carry his 
own law, that is to say, the personal law 
from his home of origin to the new place, 
He may continue to observe those rules or 
laws-or may abandon them; but where the 
law to be pleaded is different from the 


law prevailing in the locality, it must be 
(1)_ 79 Ind. Cas. 861: 22 A. L. T. 49; 46 A. 192; (1924) 
ALR. a ah R. 5 A 130 Civ. 


(2) M. I. A. 397 at p. 436: 10 W. R. (P. C.) 17; 
B.L. ROOD: Sate PO. J. 133: 2 Sar. ron 
ma 20 E. R. 389; 3 Mad, Jur. 298; 1 Ind, Dec, (N, 5) 

(P. C.) 
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on the party who pleads that law, to say.” 


Bo. Under the circumstances, I am of 
opinion that the Commissioner was right in 
the way he acted. ; . 

Coming to the question No. 2, we have 
to say what is the weight to be attached to 
Mc, Panna Lal's book. I have already stated 
that Mr. ‘Pinna Lal was directed by the 
Local Government to hold an enquiry ‘as 
to the customs prevailing in Kumaun. He 
was, therefore, acting under the orders of 
the Government and his enquiry. was carri- 
ed on under the provisions of s. 35 of the 
Indian Evidence Act. We have numerous 
authorities to establish that entries as to 
customs recorded in the wajib-ul-arz are 
good evidence and admissible under s. 35 
of the Evidence Act. The reason is this 
that the record has been made after due 
enquiry. In the case of Balgobind v. Badri 
Prasal (3), their Lordships of the Privy 
Qouncil found a single entry in a wajib-ul- 
arz enough to establish a custom that had 
been pleaded before them. If a wajib-ul- 
arz may be admitted iuto evidence and 
given the weight that has been attached 
to it, the record prepared by Mr. Panna Lal 
is certainly entitled:-to much more weight. 
The book written by Mr. Panna Lal will 
be admissible under s. 57 of the Evidence 
Act without further proof that it is a book 
written by him. If we attach to Mr, 
Panna Lal's book the weight to which. it 
is entitled, we must say that it is definite 
evidence on Customary Law as prevailing 
in Kumaun. My answer to the rest of the 
question has practically been given in 
answering the question No. 1. To put 
shortly, [ would answer this question also 
in the affirmative and say that in view of 
the circumstances the Commissioner was 
justified in accepting Mr. Panna Lal’s book 
and in throwing the burden of proof on 
the defendants. 

Daniels, J.—I agree and merely desire 
to add a few words in consideration of the 
extreme importance of the questions in- 
volved in this Reference. The first ques- 
tion is: “Was the Commissioner right in 
refusing to apply the provisions 
Mitakshara Law toa family of Vaishyas now 
resident in Kumaun but who previously 
migrated from Rajputana? [Jawahir Lal v. 
Jaran Lal (1)]." Venere 

(3) 74 Ind. Cas, 419, 45 A 413; (1923, A. I. R. (P. 0.) 
70; 21 A.L.5.57~ 9 O. & A. L. R. (P. C.) 531; 26 O. 


- ©, 217; 45M. L. J. 239; 33 0. L. J. 392; (1923) M. W 


N. 799; 33 M. L. T. 317; 100. L. J. 388; 501. A. 196; 29 


"O, W. N, 465 (P. G). 


>~ 
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If the question had been putas an abstract 
proposition of law the answer to it admits 
The Priwy Council in the case 


four propositions:—_ 
' First, that prima-facie a Hindu residing 
in any particular Province of India is gov- 
erned by the law of that Province: 

econ, that if any such family migrates 
to another Province it carries its own law 


_ with it: 


Third, that any such family may 
renounce its original law and adopt the 
law of the Province to which it migrates 
but that such renunciation must be proved 
by evidence: 

Fourth, that the personal law which a 
migrating Hindu carries with him is the 
law as it stood at thetime of the migration. 

The question put by the Local Govern- 
ment is, however, ‘whether in this case tha 
Commissioner was right in refusing to 
apply the provisions vf the Mitakshara 
Law to afamily of Vaishyas now resident 
in Kumaun but who previously migrated 
in Rajputana. We have no hesitation in 
saying that he was right in so refusing 
and for the following reasons. First, it 
was no part of the case of the defendants 
that the family were governed by any 
different law from that prevailing among 
their caste in Kumaun, nor was any issue 
Secondly, the state- 
ment that their parties originally migrated 
from Rajputana is based on the evidence of 
three witnesses Lila Thakur Das Sah, Lala 
Bansi Lal Sah and Lala Ram Lal Sah P, Ws, 
Nos 4 to 6 and all these witnesses, while 
stating that their family migrated from 
Rajputana many: generations ago state at 
the same time that the family is at pre- 
sent governed by the customs prevailing 
in Kumaun. It’ may be noted further 
that these witnesses, though it is true that . 
they belong to the same clan of Jagati Sahg 
as the parties, made no statement as to the 
family of the parties but only as to their own 
family. : 

On the second question I also agree 
with my learned brother that the answer 
must be in the ‘affirmative. It appears to 
as put involves a 


certain misunderstanding of what the 


- Commissioner really did. Undoubtedly the 


(4) . 57 Ind. Cas. 545; 480, 30; 471. A. 213: 39 M. L 
J. 166; (1920) M. W. N. 183; 29 Bom, L. R. 1070; 3 N, 
L. J. 251: 23 M. L. T. 157; 18 A. L, J. 1049; 12 L.W. 
679; 16 N, L. R. 187; 25 0, W. N. 343 (P, O). 
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burden of proving a custom at variance 
with Hindu Law liesin the first place on 
the person who setsit up. The burden 
of proof is, however, “liable to- be shifted by 
the evidence adduced by the parties. If 
the plaintiffs produced prima facie evidence 
of the existence ofthe custom the burden 
was thrown on the defendants to rebut it. 
In this case the plaintiffs did produce 
prima facie evidence in the shape of Mr. 
Panna Lals report. That report was 
clearly admissible in evidence under s. 35 
of the Evidence Act, being a public 
record made by a public servant in the 
discharge of his official duty. Where evi- 
dence is admissible the weight to be 
attached to that evidence isa matter for 
the Court which has to decide on the facts, 
but we are certainly not prepared to say 
that the Commissioner was wrong in attach- 
ing very great value to that evidence. It 
appears from the book itself that the re- 
cord was prepared after an exhaustive 
enquiry in the course of which as many 
as 20,000 witnesses were examined by Mr. 
Panna Lal and his assistant. “The reason 
which led to Mr. Panna Lal being placed 
on special duty to prepare this record was 
that there was a danger of Kumaun 
customs being disregarded by the Courts 
owing to the inability of parties to produce 
the necessary evidence in individual cases 
and it would be a grave public misfortune 
if the Courts were to be precluded from 
attaching to that record the value to 
which the circumstances under which it 
was prepared naturally entitle it. 

The principles on which the record is 
admissible are precisely those on which an 
entry in wajib-ul-arz is admitted as evi- 
dence of custom. The language used by 
the Privy Council in Ramkishore v. Jain- 
arayan (5) in dealing with a record of 
. tribal custom prepared in the Gurgaon 
District in the Punjab applies with even 
greater force to Mr, Panna Lal's report. 
What the Commissioner did in this case 
was to treat the report as prima facie evi- 
dence of the existence of the custom which 
it was open to& the defendants to rebut but 
which was sufficient to establish the 
plaintifis’ case unless and until it is rebut- 
ted. He held and rightly that it had not 


been rebutted and further that there was. 


other evidence of very great weight which 

5) 6£Ind. Oas. .782; 49 O. 120; 17 N. L. R. 163; 15 
L. W. 144; (1922) M. W.N. 125; 30 M. L. T. 144; 42 
M. L. J. 80; (1922) A. L R. (P. 0) 2; 26 ©, W, N. 881; 
20 4. L. J. 857; 48 L A. 405 (P. ©). 
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went to establish the custom in question. 
He was fully entitled to accept the report 
as prima facie evidence pand having so 
accepted to throw on the other side the 
burden of rebutting it by other evidence. 
This is my answer to the reference. 

By the Court.—For the reasons given 
above we answer the first question in 
the affirmative. The second question as 
put makes an erroneous assumption and 
cannot, therefore, be answered by a simple 
Mr. Panna Lal's 
report was not udmitted by the Commis- 
sioner as an authoritative statement of the 
law but as a prima facie evidence of a fact, 
namely, the existence of a custom. Our 
answer to that question, therefore, is that the 
Commissioner was right in accepting Mr. 
Panna Lal's report as prima facie evidence 
of the existence of a custom, applicable to 
tha community to which the parties belong, 
excluding daughters and daughter's sons 
from inheritance and in throwing on the 
defendants the burden of rebutting it. We 
think that the costs of this reference should 
be borne by the applicants. 

Reference answered. 

Z. K. < 
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‘OUDH JUDICIAL COMMIS- 
SIONER’S COURT. | 
CivIL Revision No. 160 or 1924. 
December 22, 1924. 

Present :—Mr. Wazir Hasan, A. J. C. 
DALCHAND—Ossecror—APPELLANT— 
APPLICANT 
VETSUS 
BANK or UPPER INDIA In LIQUIDATION 
_ THRouGH Mr. H. HUNTER, LIQUIDATOR, 

AND OTHERS—J UDGMENT-DsBTORS— 
RESPONDENTS. 

Civil Procedure Code (Act Y of 1908), O. XXI, r. 89 
—Execution of  decree—Sale—Mortgage by "judg- 
ment-debtor—Deposit of purchase-money—Application 
to set aside sale—Judgment-debtor, whether entitled to 
maintain application. 

Certain property was sold in execution of a decree 
and after the sale the judgment-debtor transferred 
the property by way of mortgage.to a third person 
and the mortgage money was deposited by him in 
Court with an application under O. XXI, r. 89 of the 
C. P. O. praying that the sale may be set aside. The 
aucticn-purchaser opposed the application on the 
ground: that the mortgage effected by the judgment- 
debtor practically amounted to a sale and that the ; 
judgment- debtor was not, therefore, a person “owning 
such property” at the date of his application within 
the meaning of O. XXI, r, 89; ; 


_.ad--the prayer and set aside the sale, 


(86.1. ©. 1925) 
Held, that the mere fact that there were grounds 
for,suspecting the bona fides of the transaction and 
_ that the judgment-debtor may never be able to redeem 
_ the mortgage were cdhjectures wholly immaterial for 
the decision of the application and that inasmuch as 
. tha transaction on the face of it was a mortgage, the 
judgment-debtor was the owner of the equity of re- 
demption and was entitled to maintain the applica- 
tion. . 2 
Debi Prasad v. Muhammad Unis, 9 ind. Qas. 745; 


` 14 0.0. 33, referred to. . 
` Application against an order of the 
District Judge, Lucknow, dated the 18th 


“August 1924, confirming that of the Sub-. 


Judge, Lucknow, dated the 22nd April 1924. 
Messrs. Ishwari Prasad, Wasi Hasan and 
Ali Zaheer, for the Applicant. 
Mr. Bishambhar Nath Srivastava, 
` Opposite Party No. 1. 
Babu Ram Prasad, for Respondent Nos. 2, 
3, 4and 5. . PE 
, Mr. Mohammad Nasir Khan, for Res- 
pondent No. 1L. °. 


JUDGMENT.—This is an application 


for 


in revision under s. 115 of the, C. P. C. The. 


facts are as follows :— | ; 

In execution ofa decree certain property 
was sold by public auction, After the sale the 
judgment-debtors transferred the same 
property by way of mortgage to one Rai 
Phul Chand.’ The mortgage-money which 
the judgment-debtors received from the 
mortgagee was deposited by them in Court 
with an application under O. XXI, r. 89, 
of the O. P. C. praying for setting aside 


the sale in virtue of that Order. ‘The Court ` 


seized of the-execution proceedings Nga A 

ê 
leàrned Fourth Additional District Judge 
of Lucknow hason appeal by the auction- 
purchasér Dal Chand upheld the order of 
the Court of first instance. Dal Chand 
has come to this Court with the application 
now under consideration. 

-The ground of the application is that 
the mortgage amounts for all practical 
purposes to a sale and consequently the 
judgment-debtors were-not persons “owning 
such property” at the date of their appli- 
cation within the meaning of O. XXI, r. 89, 
of the Code. If the transaction were a 
sale there could be no doubt on: the autho- 
rity of the decisions of this Court in Debi 
Prasad.v. Muhammad Unis (1) and Civil 


Revision No. 65 of 1921 Raghunath Singh 


v. Bashir Ahmad, decided -by Messrs. 
Daniels and Dalal on the 19th July 


. 1921 that the argument would be well. 
. gaffargarh, dated the 7th July 1923, 2 


(1) 9 Ind. Cas 745; 140; 0. 33. 
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founded. But the c&se before me is not 
one ofsale. It isone of mortgage. That 
there. are grounds for*suspecting’ the bene 
fides of thé transaction and that there ae 
grounds for suspecting further that the 
mortgagors may never be able to redeem 
are conjectures wholly immaterial for the 
decision of the controversy now before me, 
No amount of suspicion:can be made the 
basis of the judgment’ of the Court and it 
may further be pointed out that the Ccurt 
of equity when occasion arises may re- 
lieve the mortgagors of the hard dhd un- 
conscionable part of the transaction, That 
again, however, isnot a matter which en- 
ters into the relevant scope of the present 
inquiry. The fact remains that the judg- 
ment-debtors are the owners of the equity 
of redemption in the property which they 


‘ have transferred to their mortgagees and 


as such they must be held to be persons 
“owning the property” within the mean- 
ing of r. 89 of O. XXI, 
‘The application is dismissed with costs. 
Z. K. Application dismissed, 


- 





LAHORE HIGH COURT. 
Second Civit APPEAL No, 1908 or 1924. 
February 2, 1925. 
Present:—Justice Sir Henry Scott- 

Smith, Kr. - 
ASA NAND AND ANOTHER—PLAINTIFES 
< — APPELLANTS 
: 7 versus — 
DONA RAM AND OTHERS—DEFENDANTS 
— RESPONDENTS, 

Registration Act (XVI of 1908), ss. 17, 4g~ Suit to 
recover possession— Lease, unregistered, whether admis- 
sible in evidence for collateral purpose. 

Plaintiff sued to recover possession, of cortain pro- 


perty which he alleged he had leased to the prede- 


cessor-in-title of the defendant fora period of fifteen 
years. The terms of the agreement were said to havc 
been embodied in a lease but the lease was not a 
registered one: 

Held; that notwithstanding the fact that the lease 
was unregistered it could, if it was proved, be refer- 
red to inorder to see the nature and character of the 
possession held by the defendant and his predecessor- 
ingtitle and also as proving the title eof the plaintif 
[A 734,-col. t] _ ` 

arada Pillai v, Jeevarathnammal, 53 Ind. Cas. 901: 


43 M.-244; (1919) M. W. N. 724; 10 L. W. 679; 94 
©. W. N: 346; 38 M. L. J. 313; 18 A. L. J. 274 16 
L A. 235 (P. C), followed i 


" Second: appeal from the decree of the 
District Judge, Multan, dated the 16th April 
1924, reversing that- of the Subordinate 
Judge, Fourth Class, Alipur, District Mu- 
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Lala Harcharan Das Kumar, for the Ap- 
pellants. < 

Lala Amin Chand Mehta, for the Respond- 
ents. Hi 

JUDGMENT.—The  plaintiffs-appel- 
lants sued the respondents for possession ‘of 
certain property which they alleged they had 
leased to Jesa Ram, of whom the defend- 
ants are the representatives, in 1899 for a 
period of 15 years. The terms of the agree- 
ment are said to have’ been embodied in a 
lease. but the lease is not a registered one 
and was, therefore, held to be inadmissible 
in evidence under s, 49 of the Registration 
Act. The First Court, however, was of opin- 


ion that the leaS’e was admissible for the. 


collateral purpose of proving the relation- 
ship of landlord: and tenant between the 
parties, It granted the plaintiffs a decree 
for possession Conditional on payment of 
Rs, 150 for the house standing on the site 
leased. The defendants appealed and the 
lower Appellate Court held that the plaintiffs 
had no right to eject-the defendants unless 
they could prove the existence of some 
agreement whereby this could be done and 
that they could hot prove the agreement 
because it is contained in the lease which 
was unregistered. The Court went on to 
say that “even ifit be admissible for the 
purpose of proving the existence of the 
relationship of landlord and tenant between 
the parties the conditions of the tenure 
cannot be proved and. without those condi- 
tions the plaintiffs cannot succeed.” 

The plaintiffs Have come up to this Court 
on second appeal ‘and their Counsel relies 
upon the Privy Council case reported as 
Varada Pillai v. Jeevarathnammal(1). There 
it was held that a certain alleged gift 
was invalid as not being made by a regis- 
tered deed as required by s. 123 of the 
Transfer of Property Act, but it was also 
held that the recitals in the petitions could 
not be used as evidence of a gift, but might 
-be referred to as.explaining the nature and 
character of the possession thenceforth held 
by the person claiming to be the donee and 
that the evidence proved that she in fact 
took possessioh of the preperty in her ow 
right when it was transferred into hername 
and retained such possession with receipt 
of the rents until her death. At page 251* 
of the report their Lordships said: “In other 

1) 53 Ind. Cas. 901; 43 M. 244; 
rh 10 L. W. 679; 246. W. N. 3G. GBM. Lod 313; 


18 A. L. J. 274; 46 I. A. 285 (P. 0). 
*Page of 43 MA [Hd] 
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words although the petitions and orders 
do not amount to a gift of the land, they 
lead to the inference thah the subsequent 
receipt of the rents by Duraisani was a re- 
ceipt in the character of donee and ownerof . 
the land.” Similarly in the present case I 
am of opinion that the lease, if proved, can 
be referred to in ordér to see the nature 
and character of the possession held by the 
respondents and their. predecessors. Coun- 
sel for- the respondents has referred to 
Muthukaruppan Samban v. Muthu Samban 
(2), but the decision in that case has clearly 
been overruled by the Privy Council ruling 
iu Varada Pillai v. Jeevarathnammal (1). 
I have no quarrel with the decision in Bai 
Gulabbai v. Shri Datgarji Mohangarji (8) in 
which it was held that a document of this 
kind may be used as evidence for any 
collateral purpose. . There is no reason that 
I can see why the plaintiffs should not be 
entitled to prove their title or to prove the 
nature and character of the possession of 
the defendants. NG - 
I, therefore, accept the appeal and setting 
aside the order of the lower Appellate Court 
remand the case thereto for re-decision ac- 
‘cording tolaw. Stampin this Court will 
be refunded and other costs will be costs in 
the cause. 
Z. K. Appeal accepted: 
Case remanded. 


(2) 25 Ind. Cas. 772; 38 M. 1158: I. L. W. 754; 16 M. 
L. É. 344; (1914) M. W. N. 768; 27 M. L. J. 497. 
(8) 9 Bom. L. R. 393. i 
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Present :—Mr. Justice Suhrawardy 
and Mr. Justicé Cuming. 
CHOONI LAL KHEMANI 
—Derenpant No. 1— APPELLANT 

versus i 
NIL MADHAB BARIK, Puarntirr— 
RAM NATH BARIK AND ANOTHER 


— DEFENDANTS— RESPONDENTS. 

Hindu Law—Joint family—Purchase made in son's 
nane—Presumption—Transfer of Property Act (IV 
of 1882), s- 41—Transferce from licensee, position of — 
Suit to eject licensee—Notice to quit, whether neces- 
sary—Evidence Act (I of 1872), ss. 11, 13, 82—Question 
of title--Recitals in document between third parties, 
whether admissible—Objection, failure to take, effect 
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of—Appeal, second—Finding of fact based partly. on ~ 
inadmissible evidence—Remund—Procedure. as 

Whore property is purchased by a Hindu son in 
his own namə during his father's lifetime, the pre- 
sumption is that the son purchased the property 
hinisalf and that it was not family property, especially 
whers, at the time of the purchase, the son wasin 
a position to make the purchase out of the separate in- 
come. |p. 735, col. 2; p. 136, col. 1.] h 

Where there is a dispute as to whether property 
standing in the name of a junior member of a 
Hindu family is his self-acquired property the criterion 
is to consider from-what source the money came 
with which the purchase was made. [p. 736, col. 2.] 

Parbati Dasi v. Baikuntha Nath Das, 22 Ind. Cas. 51; 
180 W. N, 428,15 M. L. T. 66; (1914) M. W. N. 42; 
12 A. L. J. 79; 190. L.J. 129; 16 Bom. L. R. 101; 26 
M. L, d, 248 (P. O), followed. ` 

A transferee froma person who is merely in per- 
missive possession of the property transferred cannot 
take advantage of the provisions uf s. 41 of the Trans- 
fer of Property Act. [ibid.] 


Where a person in permissive possession of properly 
repudiates his character of being a licensee and treats 
the property as his own, or transfers it to a third 
person the owner can bring a suit to eject the licensee 
or his transferee and a previous notica to quit is not 
necessary in sucha case. [ibid.] 

Phillips v. Nand Coomar Banerjee, 8 W. R. 385, dis- 
tinguished. ikai 

A document between strangers to the suit in which 
mention is made of one of the parties or their pre- 
deveasors as hélding the land in dispute lying on the 
boundaries of lands belonging to the executants of 
the document, is not admissible in evidence to prove 
title to the land in dispute. [p. 737, cel. 1.] 

Saraj Kumar, Acharji v. Umed Ali,.63 Ind. Oas. 
954; 35 C. L.J. 19;253 O. W. N. 1022; (1922) A. I. R. 
(C.) 251 and Abdullah v. Kunja Behari Lal, 12 lnd. 
Čas. 149; 14 C. L. J. 467; 16 O. W. N. 252, followad. 

The omission to take objection to the admissibility 
ofa document becomes fatal only in cases where, if 
the objection is“taken in time, any defect in its ad- 
- missibility can. be cured and the document can be 

made admissible. Where a document is altogether 

inadmissible in evidence omission to take objection 
` to its admissibility in time does not render it admissi- 

ble. [ibid.] i i 

Miller v. Babu Madho Das, 23 I. A.106; 19 A. 76; 7 

Sar. P. C. J. 73; 9 Ind. Dee, (x. s.) 50 (P. C.), followed. 

` Where a finding of fact arrived at by the lower 

Appellate Court is based partly on inadmissible evi- 
- dence the finding is not binding in second appeal. and 

thə case must be remanded to the lower Appellate 

Court fora finding based on evidence which is admis- 

sible. [p. 737, col. 2] 

Saraj Kumur Acharji v. Umed Ali, 63 Ind. Cas. 954; 

35 0. L. J. 19, 26 O. W. N. 1022; (1922) A. I. R. (0.) © 

251, followed. 2 - 


` Appeal against a decree of the Subordi- 
. nate Judge, -Bankura, dated the Ist of 
__March 1922, affirming that of the Munsif, 
st Court at Bankura, dated the 29th of 

uly 1921, 


Dr. Jadu Nath Kanjilal and Babu Purno 
Chandra, for the Appellant. 

Babu Panchanon Ghose, for the Respond- 
ents, Ai 
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JUDGMENT.—The facts giving rise 
to this appeal are that Ganga Narain 
(father of the plaintilf) and Sarbeswar (fai her 
of defendants Nos, 2 and 3)- lived together 


‘as uncle, nephew and that Sarbeswar lived 


onthe property in suit from along time 
and that defendants Nos. 2 and 3 mortgag- 
ed it with Bama Charan who iin execution 
of the mortgage-decree put it up.to sale 
and it was purchased by defendant No.1 
on the 12th July 1919 and delivery of 
possession taken by him on the llth June 
1920. Thereupon the plaintiff brought the 
present suit for recovery of possegsion on 
establishment of title. The defence was 
that the land belonged to the common 
ancestor of the parties and that it fell to 
the share of Sarbeswar who had posses- 
sory right toit and that defendants Nos. 2 
and 3 sons of Sarbeswar were in possession 
for more than 12 years and had acquired 
aright by adverse possession to the land. 


There were also other questions raised 


with regard to the plaintiff's knowledge of 


-the transaction between defendants Nos. 
-2 and 3 and Bama Charan which it is not 


necessary to refer now. 

Both the Courts have decreed the plain- 
tiffs suit. The defendant No. 1 has appeal- 
ed and several points have been urged on 
his behalf by the learned Vakil ior the 
appellant. 

The first point raised by him is that 
under the Hindu Law if a property is 
bought in the name of a son during the 
lifetime of the father the presumption is 
that itis purchased by the father. The 
facts found in this case are that at the time 
when this property was purchased the 
plaintiff's grandfather was alive. It was 
purchased in the name of and by Ganga 
Narain who was a school-master and Ganga 
Narain had acquired this property for 
himself. The learned Subordinate Judge 
in the lower Appellate Court has not clear- 
ly stated his findings but it is apparent 
from a reading ofthe judgment that what 
he means to say is that though Ganga 


‘Narain’s father was alive at the time when 


the property was purchased But as Ganga 
Narain was a school-master and had sufti- 
cient means to purchase the property for 
himself the property did not belong to 
the jointfamily. He also observes that it 
is the ordinary law that if any property 
is purchased by asonin.hisname during 
the father’s lifetime, the presumption will 
be that the son acquired it for himself 
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and that it was not the family property, 
The learned Vakil, for the appellant has 
taken objection to this statement of the 
law, and we are invited to consider the case 
of Parbati Dassi v. Baikuntha Nath Das 
(1). There the Judicial Committee had - to 
deal with a very different set of circum- 
stances. Then there was no evidence that 
the junior member of the joint Hindu 
family in whose name the property was 
purchased had any source of income or any 
separate fund with which the property 
was puithased, Their Lordships laid down 
the rule that where thereisa dispute as 
to whether the property standing in the 
name of a junior member of a Hindu fami- 
ly is his self-acquisition property the 
criterion is to consider from what source 
the money came with which the purchase 
was made. In that case the finding of fact 
was that the son in whose name the pro- 
perty stood lad no separate fund or that 
the property in dispute was not purchas- 
ed with money belonging to him and 
their Lordships held that in the absence 
of such evidence the presumption is clear 
and decisive and thatit was acquired by 
the father in the name of the son. This 
principle does not apply to the facts of the 
present case. We think that the finding on 
this point arrived at by both the Courts 
below that the property in dispute was the 
self-acquired property of Ganga Narain 
concludes this matter. l 

It is next argued under s. 41, Transfer of 
Property Act that the plaintiff was estopped 
from challenging the purchase of defendant 
No. 1. It is said that the plaintiff's father acted 
in such a way as to allow Sarbeswar to repre- 
sent himself as the owner of the property 
in question and, therefore, the plaintiff 
should not be allowed to avoid the trans- 
action between defendants Nos. 2 and 3 
“and the bona yide purchaser as defendant 
No. lis. That section is based on the well- 
known principle of representation or hold- 
ing out. The facts found in this case do 
not help the appellant. The facts found in 
this connection are that Sarbeswar was in 
very bad circumstances and that Ganga 
Narain who was better off permittted him 
to live on this land by erecting a hut on 
condition that his wife should cook in the 
plaintiff's house and that the husband and 
wife should do other menial works of the 

(1) 22 Ind. Cas. 51; 18 0. W. N. 428; 15 M. LT. 66 


(1914) M. W. N. 42; 12 A. L. J. 79; 19. G. L. J, 129; 16 
Bort. I. R. 101; 26 M. L. J. 248 (P, 0) 


CHOONI LAL KHEMANT 0, NIL MADHAB BARIK. 


~~ - 


Nw 

[86 I. O. 1925] 
plaintiff's family. Sarbeswar’s possession 
was, therefore, permissive and he had no 
title to convey to defendant No. 1. On, 
this finding it can hardly be contended 
that Ganga Narain or the plaintiff held out 
Sarbeswar as the real owner of the land. 
This point was not raised in the Court’ 
belowand wedo not know whether defen-- 
dant No. l wasa real bona fide purchaser, 
forone fact that stands prominentis that 
the document relating to this property 
wasin the nameof Ganga Narain and it 
must set the. purchaser on enquiry as tothe 
title of his vendor. 

The third point argued is thatif defendants 

Nos. 2 and 3 were in permissive possession, 
the plaintiff had no right to bring a suit 
for khas possession without serving him 
with anotice to quit. There is no sub- 
stance in this contention. The property, 
it appears, is not in the possessien of 
defendants Nos. 2 and 3. It isin the posses- 
sion of defendant No. 1 who, so far as the 
plaintiff is concerned, is in adverse posses- 
sion. In the second place the defendants 
Nos. 2and3 repudiated their character of 
being licensees and treated the property as 
theirown. Reliance has been placed for 
this contention by the learned Vakil for 
the appellant on the case of Phillips v. 
Nand Coomar Banerjee (2). In that case 
the plaintiff brought asuit onthe allega- 
tion that he was forcibly dispossessed. 
The defence was that the defendant was in- 
permissive possession and so it was -found ° 
by the Court below. It was, therefore, held 
in that case that the plaintiff had no cause 
of action. The facts ofthis case are not in, 
common with the present case. 
. The fourth point urged by the learned 
Vakil for the appellant is that the posses- 
sion‘of defendants Nos. 2 and 3 was not. 
permissive. This is a question of fact and 
we do not think that it can be raised in 
second appeal. 


The last point taken on behalf. of the 
appellant is, however, of some substance. 
Both the Courts below have relied upon 
two documents Exs.4 and 5, which were 
executed between third parties but in t 
recitals of boundaries of the lands covere 
by those documents the name of Ganga 
Narain appears asthe owner of the land 
lying to the south of the land of one ex- 
hibit and to west of the land of the other 
exhibit. The lower Appellate Court in 


(2) 8 W. R. 8385, 


Pa 
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the plaintiff succeeded in proving his case 
observes that the boundary documents 
< described the larfd in suit as belonging to 
the plaintiff or to his father. Itis argu- 


ed that these documents are not admissible - 


in evidence and the Courts below were not 
competent to take them as evidencein the 
case; and for this purpose reliance. has 
been placed upon the case of Saraj Kumar 
Acharji v. Umed Ali (3) and, Abdullah v. 
Kunja Behari Lal (4). There was at one 
time a conflict of opinion upon the’ ad- 
-missibility of documents between strangers 
where one ofthe parties to the suit was 
mentioned asowner of the boundary land ; 
but recent decisions have finally settled 
the point. 
to make such documents admissible in - evi- 
dence under s. ll,cl. (2)of the Indian 
Evidence Act. Insome cases the adrnis- 
sibility of such documents was made.to rest 
on s. 13 and in some other cases on s. 32, 
cl, (3) of the Indian Evidence Act. It 
is not necessary to go in detail into all 
these decisions. Weare of opinion that a 
document between strangers to the suit 
in which mention is made of one of the 
parties .or their predecessors as holding 
the land lying on the boundaries of the lands 
belonging to the executants-of the docu- 
ment is notadmissible’ in evidence. The 
learned Vakil for the respondent, however, 
has argued that as no objection was taken 
in the Court of first instance to the admis- 
sibility of the documents, the appellant is 
not entitled to question it at this stage. 


This objection cannotsucceed as the docu-. 


ments being inadniissible in” evidence the 
omission to take objection to their ad- 
missibility in time does not affect their 
admissibility. It has been held by their 
Lordships of the Judicial Committee in 
the case of Miller v. Babu Madho’ Das (5) 


that an erroneous omission to object to. 


such evidence does not make it admissible. 
The omission to take the objection to the 
admissibility of a document becomes fatal 
‘only in cases where if the objection is 
taken in time, any defect in its admissibili- 
ty can be cured and the document made 
admissible. We accordingly hold that the 


_ (3) 63 Ind, Oas. 954; 35 C. L. J. 19; 25 O. W. N. 1022; 
(1922) A. 1. R. (C.) 251. 

4) 12 Ind. Cas.-149; 14 O. L. J. 467; 16 C. W.N. 
25 ; 


(5) 23 I. A. 106; 19 A. 73; 7 Sar. P. © J. 73; 9 Ind: Deo, 
(x. 8.) 50 (P. 0). h 
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‘documents (Exs. 4and 5) are not admissible 
in evidence and thé lower Courts were 
wrong, in relying upon them. There are 
other pieces ofevidenée no doubt relating 
to the title of the plaintiff; but we in 
second ‘appeal can hardly say that the 
findings of the Courts below as to: the 
plaintiff's title and the purchase made in 
his name were not influenced by the recep- 
tion of this inadmissible evidence, and we 
are constrained to have recourse to the 
course adopted in the case of Saraj Kumar 
Acharjee v. Umed Ali (3). 

We, therefore, send the case back*to the 
lower Appellate Court for decision on the 
other evidence. : 

The result is that this appeal is allowed, 
the decree of the lower Appellate Court 
set aside and the case remitted to that Court 
for its decision on the issue of plaintiff's 
title after excluding from the consideration 
‘the documents (Exs. 4 and 5). All the 
other points raised must be taken to 
have been decided against the appellant. 
Costs will abide the. result. 

a Appeal allowed; 

Z. K. Case remanded. 
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Present:—Mr. Justice Devadoss. 
PIRAMU AMMAL AND ANOTHER 
—PLAINTIFFS—APPELLANTS 


VETSUS - 
. SERUNATHA AMMAL AND ANOTHER 
—Derenpants Nos. 1 AND 2—RESPONDENTS, 

Will construction of-—‘'Thanaranangal” and “Sothu,” 
meaning of-—-Discharge of encumbrance—Re-payment, 
right to. 

In construing a Will written in the vernacular and 

executed bya villager, the Court has to see what the 
language of the Willis and in what sense the words 
‘in the Will were used by the testator. [p. 738, col. 2.] 
. Where no terms of art are used, the Court should 
understand the words of the Wil] as the testator 
understood them or intended they Should be under- 
stood. [ibid.] : 

It isnot the function of the Court to make. a. new 


- Will for the testator. The Court is to interpret-the 


Will as it finds it and the intention should be gather- 
ed-from the language used in the Will and not by 
anything extraneous to it. [p. 738, col. 2; p. 759, col.s1.] 
When there are clear terms in the Will itself, the 
‘Court is not entitled to go outside the Will and con- 
sider what thé intention of the testator must have beca, 
> [p.-738, col. 2] 7 < ae 
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The terms of one docurfent should not be inter- 
preted in the light of the words used in another 
document; but if principlés of construction are enun- 
ciated in a case, the Court should consider whether 
they are applicable to the construction of the document 
before it. [p. 740, col. 2.] 

, A person who discharges certain encumbrances on 
properties, to which he claims to be the legal heir, is 
not a volunteer and is entitled to be re-paid the amount 
when the real owner afterwards claims them. [ibid.] 

The words “Thanaranangal” and “Sothu” explained. A 


Second appeals against the decrees of 
the Court of the Additional Subordinate 
Judge. Tinnevelly, in A. S. Nos. 13 and 
14 of 1921, preferred against those of the 
Court of the District Munsif, Amba- 
samudram, in O. S. No. 319 of 1918. 


Messrs. A. Venkatarayaliah, L. Venkata- 
narasiah and P. Gangathariah, for the 
Appellants, 

Messrs. T. R. Ramachandra Iyer and S. 
Mahalingam, for the Respondents. 


JUDGMENT .—One, Achia Pillai, exe- 
cuted a Will, Ex.. A, on 22nd May 1908, 
devising his properties, to his foster son, 
Nallakannu Pillai, lst defendant's- hus- 
band, and bequeathing some properties 
to the plaintiffs, his wives, to be enjoyed 
by them for life.. Achia Pillai bought the 
plaint properties in 1909 and 1913 and 
died on 1914, Nallakannu Pillai died in 
1917. The plaintiffs have brought this 
suit for possession of the plaint properties: 
The 2nd defendant is the alienee of the 
properties from the Ist defendant. The 
District Munsif held that there was an 
intestacy as regards the plaint properties, 
that the plaintiffs, being the widows of 
Achia Pillai, were entitled to the properties 
and gave a decree in their favour. Both“ 
the Ist defendant and the 2nd defend- 
ant preferred separate appeals against the 
decree ofthe District Munsif. The Addi- 
tional Subordinate Judge of Tinnevelly 
held that the plaint properties passed to 
Nallakannu Pillai under the Will and dis- 
missed the plaintiffs’ suit. The plaintifis 
have preferred these two second appeals 
against the «lst defendant and the 2nd 
defendant. 

. The first question for determination : is 
whether there was an intestacy’as regards 
the plaint properties. The Willis inTamil ` 
and the operative portion of the Will is" | 
have bequeathed mny ‘ancestral and self- 
acquired properties worth Rs, 4,000 and 
my assets and liabilities (Thanaranangal) to 
the said Nallakannu Pillai, My idea ‘is 
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that the said properties should be enjoyed 
by me.during my lifetime and after my 
death they should pass? on to the said 
Nallakannu Pillai.” The question is whe- 
ther the properties acquired after the exe- 
cution’ of the Will passed to Nallakannu 
Pillai under. this Will. The Subordinate 
Judge. is of opinion that it was ‘the inten- 
tion of the testator to bequeath all his 
properties: to Nallakannu Pillai and that, 
therefore,..the Will must be construed in 
the light of: that intention. It is also 
urged by Mr. Ramachandra Iyer who appears. 
for-the respondent in Second Appeal No. 
688 of .1922, that Nallakannu Pillai was 
treated as ason and was asked to perform 
the funeral ceremonies of the testator and 
of his wives and that he gave only a life- 
interest to his widows in some property 
with reversion in ‘favour of Nallakannu 
Pillai and, therefore, it must be presumed 
that. the -intention of the testator was that 
all his properties should devolve on Nalla- 
kannu Pillai.. In construing a Will written 
in the vernacular and ‘executed by a vil- 
lager; the Court has to see what the langu- 
age of the Will is and in what sense the 
words in the-Will were used by the testator. - 
There is no evidence that the Will was 
drafted-by a Solicitor or a lawyer. Achia 
Pillai was an ordinary villager of some 


“means in, a village in Ambasamudram 


Taluk, Tennavelly District. Mr. Rama- 
chandra Iyer contended that the word 
“Thanam” is used as meaning wealth or 
property and should not be held to mean 
“Thanam" is 
a Sanskrit word and no doubt its literal 
meaning is wealth.. But we have to see in 


what sense the word “Thanaranangal” is 


used inthe Will. In the first place the 


‘testator was not a Brahmin but a Vellala 


and in the second place the word “Thana- 
ranangal” is used in contradistinction to the 
word “Sothu” in the Will. It would not 
be right to give the words ina document 
the etymological or the literal meaning and 
consider such meaning to have been that’ 
-f the executant. Where no terms of art 
are used, the Court should understand the 
words ofthe Will as the testator under- 
stood them or intended they should be 
understood. .Words have different shades 
of meaning in different places. The ques- 
tion’ is ‘“ what did the testator, a man of 
the Tinnavelly District and, a non-Brahmin 
understand by the word “Thanaranangal.” 
The Will, gives a clear indication as te 
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what he meant. He- devises certain pro- 
perties ‘to ‘Nallakannu Pillai, describes 
themi in'the Schedule to the Will, gives 
their value and deséribes them by the 
word “Sothikkal’” and adds the word 
“Thanaranangal. " The word “Dhanaranam” 
as used in the’ Will can only mean out- 
standings and debts, as it is used i in con- 
tradistinction . to the word “Sothu.” 

In ‘this connection -Mr. Ramachandra 
Iyer contended that the word “Sothu” means 
property and should not be held to mean 
immoveable property. But in the Will, the 
testator uses the word-“Sothu” as meaning 
immoveable property in more than one 


place. The word property, no doubt, is 
used in a general sense but when the 
word '“ Sothu ™ is-used in describing im- 


moveable’ property, it cannot be said that 
the. testator intended that the word should 
mean, moveable as well as immoveable 
property. : 

‘The District’ Munsif understood the 
word “Thanaranangal” as meaning only 
outstandings and.debts. The’ learned Sub- 
ordinate J udge has not Gonsidered what 
meaning the word conveyed to the testator. 
He relied upon the etymological meaning 
of the'word and cam’ to the ‘coneltision 
that it meant properties moveable and im- 
moveable property. The’ compound word 
“Thanaranangal” used in the Will can only 
mean outstandings and liabilities. Whatever 
may be the meaning of the word “Thanam" 
when used alone, when it is used in juxta: 
position’ with’ the word ‘ ‘Randngal”. and 
when it is commonly used ‘as meaning out- 
standings | and debts and when‘‘it’ is also 
used ‘in thé’ Will in contradistinction to 
the word “ Sothu, ” meaning. immoveable 
property, it’ is not proper to give the 
etymological orliteral meaning’ to: one por- 
tion of the’ compound word and say that 
the word means moveable’ and immoveableé 
property. , 

-There, is no residuary TA in the’ Will, 
nor is there any, ‘clause to the’ effect’ that 
all the’ properties that the testator might 


dié possessed of’ should go to the legatee’ f 


It is urged for ‘the respondent that ‘the 


intention ‘of. the’ testator ` was that all the: 


properties should :g0 to Nallakannu Pillai: 


When there are rio words indieating such. 


an intention it is ‘not for. the Court to im- 
port, the intention, into the Will. “It is 
nob: the’ function, of ‘the Court to make a 
Hew Will: for thé testator’ The Court is to 
interpret the Will’ as “it- finds it and, the 
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intention should bþes.gathered from the 
language used in the Will and not by 
anything extraneous to it. By imposing 
certain intention into the Will which is not 
there, the Court is creating a new Will for 
the testator and is not constr uing the Will 
of the- testator. The Subordinate Judge, 
who remarks in more than one place that 
there is someimperfection in the language, 
says ‘that the intention was unmistakably 
plain and that effect must be given to 
that intention. The question is how is 


that intention to be proved. Is„it to 


be gathered from the words used in 


the Will, or from circumstances out- 
side it? In construing a Will, when 
there are clear terms in the Will 


itself, the Court is not entitled to go out- 
side the Will and consider what the inten- 
tion of the testator must have been. It 
may ‘be suggested that the Will was drafted 
by a person unacquainted with legal techni- 


: calities and that, therefore, some latitude 
‘should be given in construing it. 


But in 
this case the testator devised specifically 


‘certain items of immoyeable property to 


Nallakannu Pillai and added that he shall 
get such properties and outstandings and 
debts.: It is not proper that from the 
mere fact that Nallakannu Pillai was to 
perform the obsequies of the testator, it 
should be held that the testator intended 
to bequeath to him all after-acquired pro- 
perties. 

From the statement and the issues it is 
clear in what sense the defendants and 
their’ Vakil understood the Will. As re- 


‘marked by the District Munsif in para, 4 


of hig judgment the Ist defendant did 
not claim the property under the Will but 
claimed it.as being the joint acquisition 
of. her husband Nallakannu Pillai and 
Achia Pillai. Paragraphs 4 to 7 of the 
Ist defendants written statement make 
it clear that the lst defendant and her 
legal adviser did not understand the Will 
the plaint properties. Issue 
No. 1 makes’ it quite clear that the idea 
that the Will covered the plaint proper- 
ties’ was not, present to the “mind of the 
Yakilat the time when the issue was framed, 
It’ is as follows “Did the lst defendant's 
husband acquire a vested interest in the 


“properties of the plaintiff's husbaad"? This 
issie taken along with the paras, 


4 to 
7" of the Ist defendant's written state- 
ment makes it quite. clear thit the present 
coritention that the Pipa propertion wora 
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devised under the Will to Nallakannu 
Pillai was not present before the minds of 
the Ist defendant and her legal advisers. 
This is some indication as to how the 
local people understood the Will. Though 
it would not be a strong circumstance in 
favour of the construction put upon it by 
the District -Munsif, yet it shows how the 
local people understood the words in the 
Will. To show that the testator -intended 
that all his properties should be inherited 
by his legatee it would not be right to 
impor? such an intention into the Will. 
Whatever might have been the relationship 
between the testator and the legatea a 
general bequest in favour of the legatee 
cannot be implied by the use of the single 
word “Thanaranangal.” In the whole of 
the Will there is not a-single word which 
could unport the intention that all the pro- 
perties of the testator were to devolve on 
the legatee. 


In interpreting a Will of this kind the 
whole of the Will should be looked into 
for the’ purpose of coming to a conclusion 
as to what was meant by the particular 
expression in the Will. {t would not be 
right to take a single word out of its con- 
texs and give it the etymological meaning 
and say that the testator purported to 
bequeath all his properties to the legatee. 

The plaintiffs are the widows of Achia 
Pillai the testator. There is nothing to 
show that he did intend that the properties 
acquired’ after the execution of the Will 
should be enjoyed by them for life as 
Hindu widows. It is not proper to specu- 
late as to what the testator might have 
intended with regard to the after-acquired 
properties. But it is quite clear that he 
made no fresh Will though he lived for 
six years after the date of Ex. A. 


The Subordinate Judge relies upon the 
conduct of the plaintiffs in not claiming 
the plaint property as theirs soon after 
the death of Achia Pillai. It must ‘be re- 
membered in -this connection that the 
plaintiffs are, ignorant women and they 
lived with Nallakannu Pillai. 1f Nallakannu 
Pillai were alive, probably they may not 


have claimed this property on the ground ° 


_ of intestacy; but that would not prevent 
` them, from claiming such of the properties 
as were not disposed of under the Will 
Ex. A. f : 
Some reliance was placed by Mr. Ven- 
katarayaliah ona case in Jitendra Kumar 
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Chatterji v. Nritya Gopal Mukerjee (1). It 
is not proper that the terms ofone docu- 
ment should be interpreted in the light 
of the words used in another document; 
but -if principles of construction are enun- 
ciated iri a case, the Court should con- 
sider whether they are applicable to the 
construction of the document before it. 
In a somewhat similar case in Baikantha 
Nath v. Kashi Nath (2); a Bench of the Cal- 
cutta High Court held that the property 
which was in the possession of the testator 
when. he made his Will did not pass to the 
legatee. But that case was decided upon 
the terms of the Will; and that is not an 
authority for holding that under this Will 
the plaint properties did not pass to: 
Nallakannu Pillai. 

After a careful consideration of the 
terms of the Will, I have no hesitation 
in holding that there was an intestacy, 

, with regard to the plaint properties and 
that the plaintiffs, as widows of Achia 
Pillai, aré entitled to them. 4 

The second point is as regards the liar, 
bility of the plaintiffs to pay a certain 
amount which was paid by Nallakannu 
Pillai for.the discharge of an encumbrance 
on“one of the plaint items. Nallakannu 
Pillai discharged Ex. III. If Nallakannu 
Pillai was a mere volunteer no doubt he 
would not be entitled to be paid back the 
amount which he paid for the discharge 
of. Ex. IH. In this case it cannot be said 
that Nallakannu Pillai discharged the debt 
(Ex. II) gratuitously or as a volunteer. 
The plaintiffs and Achia Pillai lived 
tegether atthe time and he discharged the 
debt on the plaint properties as he was 
living with the plaintiffs. There was no 
direction’ in the Will that Nallakannu 
Pillai should discharge all the encumb- 
rances on the property. That being so, 
it cannot be said that in the circumstances, 
Nallakannu Pillai was a mere volunteer 
and that his estate is not entitled to be 
paid back the amount which he spent in 

removing the encumbrances on the plaint 
property. Thelst defendant will be en- 
titled to get from the plaintiffs the amount 

“paid towards the discharge of Ex. III. 

. The plaintiffs are entitled to mesne profits 
as found by the District Munsif. 

- In the result the plaintiffs’ appeals are 
allowed and they will have a decree for 
the possession of the plaint properties 

(J) 16 Ind. Cas, 831; 18 O. W. N, 140, 

(2) 18 Ind, Qas, 553, 
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together with mesne profits as decreed by 
the District’ Munsif. together with costs: 
throughout.. Thegplaintiffs will pay the 
Ist defendant the amount that was paid by 
Nallakannu Pillai for the discharge: of Ex, 
III without interest and. the amount will 
be:a charge on the plaint property. 
VNV. B — Appeal allowed, 
8. D., 


’ 


ALLAHABAD HIGH COURT. 
‘Second Civit Apprats Nos. 774 AND 775 OF 
192 


January 8, 1925. - 
Present :—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
Kunwar NIHAL SINGH—DEFENDANT . 
—APPELLANT 
- versus . 
Musammat CHANDA KUNWAR AND 


ANOTHER —PLAINTIFFS—RESPONDENTS. 
Transfer of Property Act (IV of 1882), s. 58—Con- 


tract Act (IX of 1872), s. 28—Pre-emption, suit for—-.- 


Transfer obtained by vendee pendente lite to defeat 
pre-emption, validity of —Fraudulenttransfex—Public 


policy. 


Section 53 of the Transfer of Property Act deals: 


with a case where a transfer is effected either to 
defraud a future creditor or to defeat the rights of 
co-owners or other parsons having an interest in 
the property transferred. It has no application to a 
case where a deed of giftis obtained by a defendant 
in a pre-emption suit with the object of putting him- 
self on the same level with the pre-emptor and thus 
defeating his claim of pre-emption.: [p. 742, col. 1.) 

A. right of pre-emption may be defeated by- any 
legitimate method known to the law. One of such 
methods is for the vendee to obtain. a, preferential or 
equal right to that of the pre-emptor by the acquisi- 
tion ofa certain interest in the mahalin which the 
disputed property is situated at any-time prior to the 
decree. Such an acquisition does not fall within the 
purview of s. 23 of the Contract Act so as to offend 
against ‘public’ policy, for the object of such an 
acquisition is not to defeat the law cf pre-emption 
big’ to acquire a préferential right. [p. 742, cols. 1 
& - 


Second appeal from a decree of the Dis- 
trict Judge, Agra, dated the 7th February 
1923. 4 T : 

Messrs. G. Agarwala and-N. P, Asthana, 
for the Appellant. | 

Mr, M. A. Aziz, for the Respondents. 

JUDGMENT.—These `- two second 
appeals arise out of two suits for pre-emption 
brought in respect of two different transac- 
tions. 
to affect the decision in the other. It appears 
that Musammat Kesar was the owner 
of a. certain share in mahal khas of the 
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The decision in one case is likely - 


s 
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village Anwalkhera. ©n the 26th May 1919 
she sold that share to Kunwar Nihal Singh 
and a suit was brought by the present 
plaintiffs-respondents for the pre-emption 
of that property, alleging that the consider- 
ation specified in the deed of sale was 


- bolstered up to defeat their pre-emptive 


right. 

During the pendency of that suit Kunwar 
Nihal Singh the defendant-vendee, obtain- 
ed adeed of gift of plot No. 221 khasra 
measuring 1 bigha 4 biswas situated in 
mahal khas of the same village from Daryai 
Singh and Balwant Singh, the brothers of 
the deceased husband of Musammat Kesar. 
That deed of gift was set up by Kunwar 
Nihal Singh as ashield against the claim 
of the plaintiffs. The plaintiffs, however 
sought to pre-empt that transaction by a 
subsequent suit filed by them against the 
aileged donee and his donors on the allega- 
tion that the transaction was really a sale 


-elothed in the form ofa gift to defeat their 


pre-emptive right. , 

The former suit was filed in the Court 
of the Subordinate Judge of Agra. The 
latter suit was filed: in the Court of the 
Munsif of Agra. The decision of the Munsif 
of Agrain the latter suit was that the deed 
of gift was not’sale and no suit for pre- 
emption could, therefore, be entertained. 
There was an appeal from his decree to the 
District Judge of Agra who came to the 
conclusion that the donee had undertaken 
to pay a prior mortgage due to Rup Ram, 
and that the gift was tothat extent for a 
consideration promised to be payable. At 
the same time he expressed the opinion 
that the deed of gift was void unders. 53 of 
the Transfer of. Property Act and s. 23 of 
the Indian .Contract Act inasmuch as it 
was intended thereby to defraud the plaint- 
iffs who had filed a suit for pre-emption 
in respect of the property and to defeat 
the right which they had acquired by reason 
of the prior sale. The result of that deci- 
sion was that the suit for pre-emption 
brought by the present plaintiffs-respond- 


‘ents in respect of the alleged deed of gift 


was dismissed, The plaintiffghave filed no 
appeal from that decree which has become 
final. The defendant-vendee has, however, 
filed an appeal against that decree; and his 
contention isthat the decision of thelower 
Appellate Court that the deed of gift was 
void under s. 23 of the Indian Contract Act 
or s. 53 of the Transfer of Property Act 
was erroneous, The learned District J udge 
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had’ further held’ thit the ‘gift was virtual- 


ly a transfer of an ex-proprietary right and. 


it was, therefore, also void under’s, 20 of 
the U: P. Tenancy -Act dr of 1901). ‘The 
correciness of that finding is also challeng- 
ed” bere. 
” These findings do not cently, affect the 
result of the decision in the suit for- pre- 
‘emption brought by the plaintifis-in respect 
of the alleged gift, because that suit has 
failed and “the decision in that suit has be- 
come final. Those findings only affect the 
previdus ‘suit brought by the plaintiffs for 
pre-emption of the sale effected by Musam- 
mat Kesar in favour of‘ Kunwar Nihal Singh 
on the 27th May 1919. The contention’ of 
‘Kunwar ‘Nihal Singh is that by réason- of 
the deed ‘of’ gift, he became-a-co-sharer in 
the mahal and that the plaintitis conséquent- 
ly , were not entitled to'a préferential right. 
To ‘thatthe ‘reply of the’ plaintiffs is -that 
‘that ‘gift was ‘really a sale, though clothed 
in the form of a gift. - “That defence having 
failed they fall back upon the finding of 
thé: learned’ ‘District Judge that'the gift was 
yoid because it offended’ against the - pro- 
visions of s; 53° of the “Transfer of Property 
Act, 3. 23 of ‘the Indian ‘Contract ' -Act 
and s. 20 of the U: Pi Tenancy Act a ‘of 
"1901 
i we have, therefére, to examine Kow ‘far 
‘these contentions can be sustained, Sec- 
tion 53 ‘of the Transfer of Property Act has 
no: application’ because it déals with a case 
“where a transfer is effected’ either:to defraud 
a futhuer | creditor or'defeat the rights of 
“@o-owners or other persons ‘having “an ‘in- 
„terest in ‘the property ' transferred, - The 
plaintiffs are admittedly“: not the creditors 
of the alleged ‘donors. They do not'claim 
to be co-ownersof the specified plots trans- 
ferred, ‘though they may be co-sharers’ of 
the village. ‘As co-sharers they, may have 
a right to claim a partition, but the’ deed 
‘of gift’ if valid, operates’ to transfer’ only 
` suich rights as the alleged donor possesses 
“in the ~ plots transferred, and so far as 
that interest is concerned s. 53 of the 
Transfer of Property Act can have no appli- 
cation. That interest ‘belongs exclusively 
“to the alleged donor and the transfer can- 
‘not be regarded as a’ transfer made: to 


. defeat the interest, if any, which the plaint- 


iffs may possess therein. 


‘* Section 23 of the Indian Comtesse ‘Act has ` 
: similarly no application, because it is recog- ` 


“nized that a right of pre-emption can be 
"edefeated by legitimate methods knowú to 
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- vendee. 
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the law. - One of those methods is ‘to obtain’ 
'a preferential or equal right by the acqui- 
sition of a certain interest in the: mahat 
in which -the disputed property: is situated: 
at any time prior to the decree. 
who claims pre-emption can succeed unless , 
he can showa subsisting right of pre-emp- 
tion; and he cannot be deemed to have such 
a subsisting right until he is in a position ` 
to show that on the date on which he 
seeks to obtain the decree he had a pre- > 
ferential right as- against the defendant- 
If prior to the’date of such a 
decree the defendant-vendeé acquires an in- 
terest-in-the village or mahal in which the 
disputed property i is situated and becomes a 
co-sharer entitled to resist'the claim of any 
other person brought-against him, no.decree 
can be passed against him: for. ..pre-emp- 
tion: - The object of such an! acquisition is 
clearly not to defeat the law of pre-emption ` 
but to acquire a preferential right. Sec- 
tion: 23 does not. ‘forbid | an ‘acquisition of 
that ‘nature. y 
Section 20 of the Mae Tenancy Act has 


Ue AS 


“also no‘ bearing ‘on the present”, question, ae 


because the deed of gift purports to, trans- 
fer the proprietary rights of the donor. 
It is said that prior to the- gift there ‘was’ 


‘a simple mortgage effected by Daryai Singh 


and, Balwant Singh. in favour of Kunwar 
Nihal..Singh for. the purpose of payin 
previous usufructuary mortgage held by 


J agram Singh. But’ the deed of gift ‘now! 


in: “question “does not purport to transfér any 
ex-proprietary rights. It merely purports to 
transfer what on. the above facts amounted- 
to the equity of redemption held by the 
donorsin the said property and the gift - 
cannot, therefore, be regarded as invalid.. 
The suit ‘for pre-emption brought by the 


‘plaintiffs in respect ‘of the sale of the 26th 


May 1919 must, therefore, fail,’ Second Ap- 


: peal No. 775 of 1923 -is, therefore, allowed 


and the suit of the plaintiffs dismissed with 


“costs here. and hitherto including fees. in 
. this Court on the higher scale. 


In view of the. above findings Second 


: Appeal No. 774 of 1923 is ‘dismissed, but we 


make no order as to the > Cee: of. the. 


D dpm allowed: 


' 


No person 


1 
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‘OUDH JUDICIAL COMMIS- case is Raja ‘Amatpal Singh, who was- 


SIONER’S:COURT. arrayed „as defendant*No. 9 in the suit. 
Szconp Cıvıl APPEAL-NO..221 0R 1923, On the, 4th September 1900 the four sons 
December 11, 1924: | of Ambika Prasad made a mortgage of the 


Present:—-Mr. Wazir Hasan, ‘As J. O. leasehold ‘property for a sum of Rs. 1,500 in 

Raja AMARPAL SINGH—Dsrenpant favour of one Badal. The mortgagee was 

r - No. 9—APPELLANT - to obtain possession on the happening of 

- versus - a certain contingency. The contemplated 

Musammat CHANDRANI AND oruers— contingency did happen and he accordingly 

Ji PLAINTIFFS—RESPONDENTS. '. entered into possession of the mortgaged 

a ae. oint he ga by blag A property. Badal is dead. The defendants 
—Suit to enforce mortgage—Burden of proof—Re- 7 ¢ i s 

citals in deed, value of—Appeal, second—Weight Po ee ne a Ona challenge being 

of evidence, whether can be gone into. “made by the tatugdar as to the propriety 

. In a suit bya mortgagee of joint family property of the mortgage of the 4th September 1900 

to enforce the mortgage, the initial onus of satisfy- by a suit the mortgagee relinquished his 

Ing the Court that the nature of the debt was euch a8 ~ rights in favour of the talugdar_by a deed 

t i i ` Cre- a >» r 

or T 5 Td, col. 1] ie property, lies on the cere; dated the 2nd February 1916. The present 

.. Whether the statements contained in a mortgage- BUIt was commenced on- the 14th Septem- 

: deed” executed hy the manager ol 4 joint Hindu Tami ber 1920 by Jagdish Narain and Maharaj 

are treated as-recitals or as admissions, itisalwaysa UN in. ; i -tÈ 

-question of weight and sufficiency to, be attached to Narain n tet ba of a e Teagehold pros 

them as pieces of evidence'with regard to the qués- party. . e chief basis of the claim was 

tion whether the mortgagé was or was not justified the challenge of the mortgage of the 4th 

:by family necessity. The High Court in secondap- September 1900 on grounds open to amem- 


peal is not a Court possessed of the jurisdiction of ioj i i a 
Tandari tie wab cad BoM IY. oF evidence: ber of a joint Hindu family where the alie- . 


‘that function is entirely in.the hands of the Gourt of nation is. made in respect of property of 
-First Appeal. Where that Court after considering the such, family. After some vicissitudes the 
iae oe ae mano m the deeds na suit succeeded in the lower Appellate Court 
rived ala Ing ai @ or absaence o: ig i ` 
family necessity, the ‘finding is binding in second ap- pee the appeal against the decree of 
„peal. [ibid.] peel T $4, ké ' J 
A Second appeal against’ a decree of . The ground of the decree is that the con- 
the District Judge, . Rai“ Barelli, dated sideration of the deed of mortgage and also 
the 29th March 1923, setting aside that of of two deeds of further charge executed 
the Sub-Judge, Partabgarh, dated the bythe. same persons who had executed the 
15th November 1922,° «© ` i peer ‘of air Kabe kan te pee to be 
; , WK. , - valid and -binding on the plaintiffs. It is 
Mr. Radha, Kishan, for the Appellant. | common ground that no independent evi- 
Messrs. Ali Mohammad, Mohammad Sib- ` gence aliunde of the recital i i 
~tai d Wasi Hasan, for Respondents 4} : 9 comamed an 
tan: an d2 rt p the three deeds was tendered in proof of 
Nos, 1 and 4. A ‘the character of the loans which the cre- 
-= JUDGMENT.—This is the -defendant's ditor advanced: under those deeds. The 
appeal in a suit for possession by the plaint- . Court of first instance, which had dismissed 
iffs-respondents of 175-odd bighas of land “the suit, proceeded mainly on the recitals 
‘situate in village Pipri,; in’ the Distrtct of contained in the two deeds of further charge 
‘Partabgarh. The property. in suit was ac- : and in support of that view it relied upon 
` quired by Ambika Prasad under a heritable the well-known decision of their Lordships - 
4 and non-transferable +lease dated R the 2166 „of the Privy Council in the case of Nanda 
March 1868 from the talugdar of Dalippur. . Lal Dhur Biswas.v. Jagat Kishore Acharyya 
Ambika Prasad had four sons, Sri Kishun, Chowdhuri (1). The lower Appellate Court 
. Balkishun, Ram Kishun and Shiam Kishun. has come to the conclusion that the evi- 
“ Balkishun is dead. «(fhe other three are dence furnished by the recitals was not to 
: defendants Nos. 5, 6 and .7 respectively in its mind sufficient in the circumstances of 
the’ suit out of which }this appeal arises, this.case. . The result was that the decree 
Balkishun’s widow, Musammat Menda, is ofthe Courtof first instance was reversed 
- also a pariy fe ray Narain wind Gace ie ie are 
laintiff No. 1 is the son of Ram Kishun “VAB. 220; JA. 249; . L. T. 335; 
and ‘Jagdish Narain plaintiff No, 2 is the 34M. D. J. 583; (1916) 2 M. W. N. 886; 4 L. W. 456, 
à ALe . > -dn K. ; e. dn d. 5 QL. J 
son of Shiam Kishun, The chief contest- 487; 1P. L. W.1; 21 C. W. N. 225; 446, 186; 10 Bur 
- ing defendant and the sole appellant in the L.T. 177 (P. ©). 


o- 
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and the suit was décreed as already said. 

The learned Pleader for the appellant 
contended that the*recitals had certainly 
the effect 
creditor.on to the shoulders of the plaint- 
iifs and that in any case they were admis- 
Sions made by persons who occupied the 
character of managers of the family and as 
such had again the effect of changing the 
onus, 

In the present case, however, I do not 
think that the decision of the case can turn 
on thespure question of onus. It is admitted 
and I think rightly that the initial onus of 
satisfying the Court that the nature of the 
debt was such as was binding on the family 
property was on the creditor. The result of 
the decision of the lower Appellate Court is 

.that it was not satisfied in the circumstances 


of, this case that initial onus had been dis-. 


charged either by the recitals or by the 
admissions. Whether we treat the state- 
_ ments made in these deeds of further charge 
as recitals or as admissions it is always a 
question of weight and sufficiency to be 
attached to them as pieces of evidence, 
This Court obviously is not a Court pos- 
sessed of the jurisdiction of considering the 
weight and sufficiency of evidence. That 
function is entirely in the hands of the 
Court of First Appeal. In the case of Nanda 
Lal Dhur Biswas v. Jagat Kishore Acharyya 
Chowdhuri (1) on which the Court of first in- 
stance relied, Lord Buckmaster, in deliver- 
ing the judgment ofthe Board, made the 
following observation :—‘But in such a 
case as the present their Lordships do not 
think that these recitals can be disregarded, 
nor, on the other hand, can any fixed and 
inflexible rule be laid down as to the proper 
weight which they are entitled to receive,” 
The last portion of the quotation makes it 
perfectly clear that it isa mere question of 
weight to be given in the circumstances of 
each case to the recitals contained in a 
document. In this view of the case the 
appeal fails and is dismissed with cost. 
Z. K. Appeal dismissed. 


of shifting the onus from the' 
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of 
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MADRAS HIGH COURT. 
Sgconp CIVIL APPEAL No. 820 or 1922. 
November 20 1924. 
Present:—Mr. Justice Ramesam and 
Mr. Justice Venkatasubba Rao, 
PAKKI ADINARAYANA—PLAINTIFP 
—APPELLANT 
` versus 
NAMBURA SURAMMA AND oTHERS— 
DEFENDANTS— RESPONDENTS. 

Limitation Act (XV of 1877), Sch. II, Art. 47—Cri- 
minal Procedure Code (Act V of 1898), ss. 8, 522—Order 
directing restoration of property—Suit for possession— 
Limitation—Persons not parties: -to order, - position 


The combined effect óf the Limitation Act of -1877, 
and s. 3of the Cr. P. O. is that Art. 47 of Sch. 
11 to the Limitation Act of 1877 is not confined to 
orders under Chapter XII of the Gr. P. O. but applies 
also to an order under s. 522 of the Code. [p. 745, col. 1.] 

An order restoring possession under g. 522 of the 
Cr. P. CO. isan order respecting possession of property 
within the meaning of Art. 47 of Sch. II-to the Limita- 
tion Act of 1877. [ibid.] f 

An order under s. 522 of the Cr. P. O. can only be 
binding between the parties to the order, and can 
have no finality in favour of one who-is not a party 
and does not claim under a party. [p. 745, col. 2.] 

Aukhil Chunder Chowdhry v. Mirza Delawar Hos- 
sein, 6 C. L. R. 93 and Jogendra Kishore Roy Chowdhry 
v. Brojendra Kishore Roy Chowdhry, 23 ©. 731; 12 
Ind. Dec. (N. s.) 486, relied on. 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge 
of Vizagapatam, in A. 8. No. 102 of 1922 (A. 
S. No, 437 of 1921 on the file of the District 
Court, Vizagapatam) presented against that 
District Munsif, 
Vizagapatam, in Original Suit No. 270 
of 1920. l 

Mr. T. R. Ramachandra Rao, for the Ap- 
pellant. 

Messrs. Y. Suryanarayana and S. Venka- 
tesa Iyengar, for the Respondents.} 


JUDGMENT.—The plaintiff is the 
appellant before us. The suit related “to 
twoitems. The contesting defendants as to 
item No. Lare defendants Nos. 1,2 and 5. The 
contesting defendant as to item No. 2is the 
3rd defendant. The lands are claimed by 
plaintiff as zeraiti lands in the zemindari 
of Vizianagaram. As to item No. 2, the 3rd 
defendant claims it as his inam. The 
Maharaja of Vizianagaram is, therefore, also 
impleaded as the 4th defendant, 

The Courts below dismissed the suit as 
barred by limitation under Art. 47 of the 
Limitation Act. In the year 1907 there was 


_ a charge for criminal trespass 'in respect 


of these items by the predecessor-in-title of 
defendants Nos. 1, 2 and 5 against the 
vendors of the plaintiff and the matter 


[86 I. O. 1925] 


ended in favour of the former (Ex. D which 
was confirmed:on appeal in 1908, Ex. IX). 
The present suét is filed in -April 1920 
more than ten years after Exs. D and IX. 
As toitem No.1, we agree with the Courts 
below that the suitis barred. Mr.T. Rama- 
chandra Rao, who appeared for the appel- 
_lant-plaintiff contended that Art, 47 of 
Act XV of i877 applies only to orders 
under Chap. XII of the Cr. P.C. of 1898 
and not to an order under s. 522. The 
Article refers to order under Chap XL of 
the Cr. P. C.. of 1872. Under s. 3 of the 
Code of 1898 all references to the old Code 
and its sections and Chapters must be reád 
as referring to the new Code and its corres- 
ponding sections and Chapters—Chapter XL 
of the Code of 1872 corresponds to Chap. 
XII of the Code of 1898 partly and to s, 522 
partly. There-isno reason to confine the 
operation of Art. 47 to an order under 
Chap. XII only. It is also contended that 
an order restoring possession under s. 522 


is not an order respecting the possession of 


property within the meaning of Art. 47. 
e do not see any force in this contention. 
The case in Bolat Chand Ghosal v. Samir- 
uddin Mandal (1) cannot help the appellant. 
In that case the right which was the basis 
of the suit did not exist at the time of the 
criminal proceedings and was not affected 
- by the order in their proceedings. The 
appeal, therefore, fails as to item No. 1 and is 
dismissed with costs of respondents Nos. 1 
and 5, the costs being proportionate to its 
value. f f : . 
-Astoitem No. 2; we are not able to agree 
with the view taken by the lower Courts, 
If defendants Nos. 1, 2 and 5 were the 
contesting defendants as to this item, the 
judgment would have been correct. But 
they disclaim all interestin the land. They 
at one time, claimed as tenants of the Maha- 
rajah. 
Maharajah's title was found against and 3rd 
defendant was found to be an inamdar and 
the Maharajah submitted to the decision of 
the Survey Officers, and defendants Nos, 1 
2 and 5 have also acquiesced in that 
decision though the plaintiff does not. 


Now we think that the plaintiff in suing 
the 3rd defendant has not got: to set aside 
the order of 1908. The 3rd defendant was 
not a party to that order; nor did that order 


uphold his possession; nor does the 3rd de- 


fendant claim under the party successful in 


(i) 19 ©. 646; 9 Ind, Dec. (x. 8.) 873. 
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But in survey . proceedings, the. 


s 
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.the criminal disputé.. We agree with the 


observationsof Pontifex, J., in Aukhil Chun- 
der Chowdhry v. Mirzd Delawar Hossein (2). 
It is true that in that case, there is the 
additional fact that the order had been set 
aside. Itis also true that Hill and Ram- 
pini, JJ., doubted the correctness of the 
decision of Pontifex, J. in Jogendra 
Kishore Roy Chowdhry v. Brojendra Kishore 
Roy Chowdhry (3) and referred the matter 
toa Full Bench. The Full Bench found 
it unnecessary to decide the wider question 
raised by Hill and Rampini, JJ., afd held, 
in that case that the suit was between the 
parties to the order and to that extent 
agreed. with Pontifex, J. Whatever the 
exact interpretation of Pontifex, J.’s judg- 
ment, we are of opinion that an order under 
s 522 of the Code of 1898 can only be bind- 
ing between the parties to the order and 
can have no finality in favour of one who is 
not a party and does not claim under g 
party. To give such an effect to itis to 
create a new species of order in rem which 
is opposed to fundamental principles, and 
leads to grave anomalies in the working 
out of the Article. Wedo not think that 
Devadoss, J., has taken a different view in 
Second Appeal No. 14 of 1922. The merits 
have not been gone into with regard to 
this item. ‘The suit will have to be remand- 
ed so far as item No. 2 is concerned. Costs to 
abide result. 

The appellant will have a refund of the 
proportionate part of the Court-fee, 

V.N.V. Appeal remanded. 

Z. K. 


9; 6 ©. L. R. 93, a 
5 23 ©. 781; 12 Ind. Dec. (x. 8.) 486. 


CALCUTTA HIGH COURT. 
Crviz RULES Nos. 446 ro 451 or 1924. 
July 21, 1924. 
Present:—Mr. Justice Chotzner and 
Mr. Justice Graham. 

Srimati AZIZANNESSA AND orHers— 
J GCDGMENT-DEBTORS—PRTITIONERS 


VETSUS 
DWARIKA PROSAD BORAL AND OTHERS 
— DRORER-HOLDERS— OPPOSITE PARTIES. 
Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 22, 90—Limitation Act (IX of 1908), s. 18—Ezecy- 
tion of decree—Sale—Death of one judgment-debtor— 
Legal. representatives already on record—Nobice, 


~ r. 90 of the O. P.C., charging fraud on. 
. the part of the decree-holder and the 


_ 
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sale~—Fraud—Limitation, extension of. p 

Where one of several judgment-debtors’ dies after 
the passing of the decree and execution proceedings 
are instituted after his death without substituting 
his legal representatives in his place, but as a matter 
of fact his legal-representatives, or some of, them, 
are already on the record, the service of a separate 
notice on them, under O. XXI, r. 22 of the ©. P. ©. 
is not necessary. Jiven ifsome ofthe legal representa- 
tives of the deceased are not on the record the 
service of a notice upon them is not absolutely essential 
and the omission of their names does not amount to 


. anything more than irregularity which would not viti- 


ate the proceedings. [p. 746, col. 2; p. 747, col. 1.) 

Raghunath Das v. Sundar Das Khetri, 24 Ind. Cas. 
304; 427C. 72; 18 CO. W. N. 1058; 1 L. W. 567; 27 
M. L. J. 150; 16 M. L. T. 353; (1914) M. W. N. 747; 
16 Bom. L. R. 814; 20 C. L. J. 555; 13 A. L. J. 154; 
41 I. A. 251 (P. C.), referred to. = 


A judgment-debtor is not entitled to the benefit of 


- the provisions of s. 18 of the Limitation Act for the 
“purpose of making an application to set aside an 


execution sale if the decree-holder was no party to 
the fraud alleged. [p. 747, col. 1.] 
Mohendro Narain Chaturaj v. Gopal Mondul, 17 O. 


- 769: 8 Ind. Dec. (N. 3.) 1056 (F. B ), referred to. 


Rule against an order of the Court of the 


“District Judge, Dinajpore, in Miscellaneous 
|. Appeals: Nos. 36 to 41 of 1923. 


Dr. Sarat Chandra Basak and Babu 
Radhika Ranjan Guha, for the Petitioners. 
Babus Atul Chandra Gupta and Gimja 


`- Prosanna Sanyal, for the Opposite Parties. 


JUDGMEN'T.—These six Rules' have 


<“ been obtained in regard to the decree of 
“the learned District Judge- of: Dinajpore 
disposing in appeal of ‘six applications to 
_ have that number of sales vacated. 


The learned Munsif allowed the applica- 
tions and set aside the sales. The learned 
District Judge reversed those findings and 
held that the sales were good. 

The decree-holder is the opposite party 
No. 1 in the Rule and the auction-purchaser 
the opposite party No. 2, while opposite 
parties Nos.3 and 4 are some of the tenants 
who executed a mortgage in favour of the 
auction-purchaser and have settled their 
dispute with him under a compromise in 
the execution proceedings. . 

. The sales were under the Bengal Tenancy 
Act and were held on the 10th June 1922. 
On the 3rd December 1922 the possession 
of the propérty sold was delivered to the 
auction-purchaser. On the 2nd January 
1923 six applications were filed to set aside 
the sales. In these applications two grounds 
were taken. The first was under O. XXI, 


auction-purchaser. The second was, that 


< gs one of the judgment-debtors died before 
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separate, whether necessary-—A pplication to set aside 
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the institution of the execution proceedings 
the sales were bad. The learned District 
Judge has found that the applications under ' 


-O. XXI, r. 90 were’barred by limitation. As 


regards the second point, he held that even 
if the legal representatives of the deceased 
judgment-debtor had not been brought on 
the record the sales were not invalid 
though those persons might not be affected 
thereby. < 

The learned Vakil for the petitioners has 
contended in the first place that as it has 
been found that one of the judgment- 
debtors Abdul Halim died before the exe- 
cution proceedings began, the sales were 
bad. He refers to O. XXI, r. 22, C. P. C, 
which provides for service of notice on the 
judgment-debtors. As, however, the judg- 
ment-debtor was dead at the time evidently 
no notice was served upon him. No notice 
was served upon his heirs also. So the’ 
Court had no jurisdiction to proceed with 
the'sales. He has referred to the case of 
Raghunath Das v. Sundar Das Khetri (1), 
when their Lordships of the Judicial Com- 


< mittee observed that a notice of the kind 
- specified in the section’ was essential and 


if it was not served the Court had no juris- 
diction to proceed. 

It seems to us that this argument is to 
some extent based on a mis-apprehension. 
We find thatin Rule No. 446 the name of 
Abdul Halim is not mentioned as a judg- 
ment-debtor, the decree being passed 
against a person named Emajuddi. So 
far, therefore, as this Rule is concerned this - 
argument is of no avail. In regard. to the 
five other Rules it would seem that the name 
of Abdul Halim was given in the applica- 
tions for execution. It appears, however, 
that-he was a minor and that, therefore, his 
property on his death' devolved upon his 
mother and his full brother. These two 
persons’ names were already on the record 
as being- judgment-debtors. Though, there- 
fore, the name of Abdul Halim was entered 
in the execution proceedings after his death 
yet in view of the fact that his legal repre- 
sentatives or some of them were on the 
record we do not think that any further 
notice was necessary. The learned Vakil 
for the petitioner has called our attention 
to para. 8 of the counter-affidavit 
where it is said that Abdul Halim's father 

(D 24 Ind. Cas. 304; 42 C. 72; 18 OC. W..N. 1058; 
1 L, W. 567; 27 M. L. J. 150; 16 M. L. T. 353; (1914) 


M. W. N. 747; 16 Bom. L. R. 814; 20 C. L. J. 555: 13 
A. L. J. 154; 41 I. A. 251 (P. C.) , 


|| 
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left: two daughters the petitioners Nos. 4 
and 7. It does not appear that these two 
ladies’ names were in the execution pro- 
ceedings. But we do not think that service 
of notice upon them was in the circum- 
stances absolutely essential and if their 
names were omitted that would amount to 
nothing more than an irregularity, which 
would not, vitiate-the proceedings. 

In the second placeit has been contended 
that the learned District Judge's finding that 
the fraud must be the work of the decree- 
holder -in order to save limitation is in- 
correct. ‘The learned Judge says “The 
fraud must be by the decree-holder (or his 
agent) or the bar of limitation is not re- 
moved.” ‘The learned Vakil has referred to 
the. Full Bench case of Mohendro Narain 
Chaturaj v. Gopal Mondul (2), where at 
page 776* the learned J udges observed: “I 
think that under s..18 of the Limitation 
Act, where irregularities affecting the valid- 
ity of the sale have been, by the fraud of 
the judgment-creditor or other parties to 
the sale, been kept concealed from the 
judgrmént-debtor, X he “is, entitled, whether 
the sale has-been confirmed or not, to make, 
as against the person guilty of the fraud or 
accessory thereto,. such application, if any, 
under 8. 311 as he may.be entitled to make, 
his time for making it being computed from 
the time when the fraud first became known 
to him.” The learned. Vakil has emphasis- 
ed the words “or other parties’ to the sale” 
and has argued that the auction-purchaser 
will come under that category. . 

_ It appears tous that if the decree-holder 
is no party tothe fraud it would not be 
enough to show that fraud has been com- 
mitted: by ‘the auction-purchaser alone, 
The learned Judge it is true, does not go 
further than saying that the auction-pur- 
chaser had a motive for it and the learned 
Vakil has suggested that it might be neces- 
sary to send back the case in order to have 
clear finding’ as to whether the auction- 
‘chaser was, guilty, of fraud or not. We 


think, however, having regard to the- 


s of the case that any remand 
“wary. The decree-holder has 
be learned Judge not to 

f fraud, Hesays “there 

gest that the decree- 


ior officers had any. 
" and further on 
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“I, therefore,. hold that even though irregu- 
larities may have taken place, fraud by 
the decree-holder has pot been proved and 
the applications were, therefore, barred by 
limitation”. We are evidently concluded 
by the findings of fact on this point and 
we must hold that in the absence of proof 
of frand by cogent and satisfactory evidence 
these applications must be held to be barred 
by limitation. 

The result, therefore, is that these Rules 


‘are discharged, We assess the hearing-fee 


at one gold mohur in each case to be divid- 
ed equally between the two opposite-parties 
who have appeared in these Rules, 

Z. K. Rules discharged, 


ee, 


- MADRAS HIGH COURT. 
Secon Crvin APPRAL No. 400 or 1922, 
September 22, 1924. 
Present:—Mr. Justice Devadoss. 


“KANDIKKALLE PURAYIL PANNAN 


MAYANKUTTI AND OTHERS—PLAINTIFFS 
Nos. 1 To 6 AND 9 To 31—APPELLANTS 


. Versus 
. KANDIKKALE PURAYIL PANNAN 
KATHIRI AND OTHERS—DEFENDANTS 
Nos. 1 to 6 AND 9 To 23—RESPONDENTS, 
Law—Tarwad—Maintenance—Property 
allotted for maintenance of tavazhi—Subsequent 
acquisition by tarwad—Suit by some members of tavazhi 


“for maintenance out of subsequently acquired property, 


whether maintainable. 

In a Malabar tarwad a member is entitled to be 
maintained out of the income of the tarwad but he 
is not entitled toa specific share of theincome. The 


‘karnavan is entitled to use the income in any wa 
‘he likes and no member is entitled to ie 


f ask for a; 
account provided the karnavan does not improperly 


use the income or refuse to maintain any m 

the family. [p. 748, col. 1.] Yaman bên f 
Where under an arrangement certain properties aro 

allotted to a tavazhi for maintenance a suit by some 

of the members of that tavazhi for maintenance out 

of certain additional property acquired by the tarwad 

after the arrangement was entered into is not main- 

tainable. [ibid.] 

. Makhikeyt v. Keloth Mammod, 16 M. L. J. 875 

followed. e 


“ Second appeal against the decree of the 
Court of the Subordinate Judge, Telli- 
cherry, in AS. No. 102 of 1921 (A. 5. No, 403 
of 1920 District Court), preferred against 
that of the Court of the District Munsif 
Taliparamba, in O.S. No. 133 of 1919, ` 

Mr. T. Krishnan Nambisan, for the 


Or 


. Appellants. | 
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Mr. K. P. M. Menon» for the Respondents. 


BANSIDHAR Y. 


JUDGMENT. —The first point raised . 


in this second appeal is that the suit is 
maintainable. The Subordinate Judge held 
that the suit as laid was not maintainable. 
The plaintiffs did not sue for maintenance 
for the whole tavazhi. The plaintiffs’ suit 
as laid was for maintenance only for cer- 
tain members of the tavazhit on the ground 
_ that the tarwad had acquired some addi- 
tional property after the karar, Ex. A was 
entered into. It was held in Makhikeyi v. 
Keloth Mammod (1) that, in order to sustain 
a suit of this nature, all the members of 
the tavazhi should sue for maintenance. 


The learned Judges distinctly say “a 
suit can be brought by the members for 
an increased allotment of lands on the 
property or for a money allowance.” Here, 
the suit not being on behalf of all the 
members of the tavazhi, the Subordinate 
Judge rightly held that the suit was not 
maintainable. It is urged by the Vakil for 
the appellant that Makhikeyi v. Kiloth 
Mammod (1) has been wrongly decided. 
I am unable to accept this contention. 
Sitting as a Single Judge, the judg- 
ment of a Bench is binding on ime. 
Even if I am prepared to listen to that 
argument, I do not think that the case 
has been ‘wrongly decided. In a Malabar 


tarwad a member is entitled to be main- - 


tained out of its income, but he isnot en- 
‘titled to any specific share of the income. 
The karnavan is entitled to use the in- 
come in any way he likes and no member 
is entitled to ask for an account provided, 
of course, the karanvan does not ‘misuse 
the income or refuse to maintain any 
member of the family. Here, under Ex. A, 
certain properties were allotted to the 
plaintiffs’ tavazhi and some other proper- 
ties were allotted to the maintenance of 
some other tavazhi. So long asthe karar 
is in force, it is not open to the plaint- 
iffs to come forward and say that they 
should be given maintenance out of some 
property which was not the subject of the 
karar. 

Then the argument is advanced that 
the property which is acquired by one of 
the members or a tavazhi ought to enure 
for the benefit of both the tavazhis. Para- 
graph 12 ofthe karar is against such acou- 
tention. It distinctly stipulates that the 
property of any member should lapse to 


_ @) 16 M. L. J. 275 


‘JAGMOHAN DAS. 
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the tarwad. Therefore, this contention is 
also untenable, 

The learned ' Vakil fox the appellants 
asks for leave to amend .the plaint to sue 
on behalf of the whole tavazhi. He has‘ 
not asked foran amendment till now and I 
do not think that in the circumstances, I 


ought to allow an amendment at this stage.. - 


Various questions will arise for decision 
if such an amendment is allowed. It is 
open to the plaintiffs to bring a suit for the 
proper remedy, if any, and I do not think’ ' 
that they are entitled to ask for-leave to 
amend the plaint in the- Sak amban ên of. 
this particular case. 

In the result the second appeal fails and 
is dismissed with costs. 

V. N. V. 


Appeal. Hania’. 
Z.K. P 


OUDH JUDICIAL COMMIS- 
“ SIONER’S COURT. 
Sgconp CIVIL APPEAL No. 248 or 1923. 
January 6, 1925, 
Present:—Mr. Wazir Hasan, A. J. O. . 
and Mr. Ashworth, A. J. ©. 
BANSIDHAR—PuatntTirr—APPELLANT * 
VETSUS 
JAGMOHAN DAS AND ANOTHER— 
DEFENDANTS—RESPONDENTS. . 
Civil Procedure Code (Act V of 1908), s. 11, O. 11, . 
r. 2, 0. XXXIV, r. 1, Sch. I, Appendix D, Form 
No. 4- — Mortgage-swit—Plaintiff, whether bound to 
disclose subsequent mortgage—Suit on subsequent mort- 
gage, whether maintainable. 
A mortgagee suing on the basis of a prior mortgage 
isnot bound to disclose any subsequent mortgages 
that he holds on the property. The holder of a second 


- mortgage who is suing ona first mortgage is not in 


A 


the precise position of a second mortgagee, and na suit 
on the second mortgage is not barred by reason of the - 
fact that the mortgagee has already brought a suit and 
obtained a decree on his first mortgage in which he 
did not disclose the existence of his “second morg Ja 
Neither s. 11, nor O. II, r. 2 of the O.P., O., 
maintainability of such a suit. [p. 749, col. By, 
Gur Prasad v. Chhutku Lal, 53 Ind. 

L. J. 482 and Sundar Singh v. Bholu, 
N. (1898) 58; 9 Ind. Dec. (N. 8.) 569¢ 








Form No. 4 given in App 
Schedule to the C. P. ©. is 
where there is a second mor; 
held at the time of the d 
than thas included in tha 

Appeal _aggéns 
cf the Fy 
Luckno 
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ties conveyed orally by Atar Bibi to plaint- 
iff No. l atthe timeof transfer. The par- 
ties willbe entitled to adduce evidence on 
this point alone. If the Court finds that 
the value of the properties was more than 
Rs. 100 the plaintiff No. 1's claim in respect 
of the 4-annas share orally transferred to 
him: by. Atar Bibi will fail. If, on the other 
hand, itis found that the properties were 


worth Rs. 100 or less, the plaintiff's suit. 


should be decreed and their share declared 
to be 5 annas 6 pies as found by the Munsif 
in respect of both the plots. Costs will abide 
the result. : 
Appeal allowed, 


Z. K. Case remanded. 


MADRAS HIGH COURT. 
CIVIL APPEAL No. 97 or 1921. 
‘September 17, 1924. 
Present :— Mr. Justice Ramesam and 
Mr. Justice Jackson. h 
ARAB FARAI bin ALI BANAMOON 
——~PLAINTIFF—APPELLANT 


VETSUS 
JATHA MEGHJI AND ANOTHER 
' —DEFENDANTS—RESPONDENTS. 

Carriage of goods—Charter party-——Nearest route from 
port to port—Implied condition— Deviation—-Damages, 
whether can be recovered. 

Ifa Charter party says nothing more than that the 
cargo should be carried from one port to another, 
it is an implied condition of the contract that the 
ship must go according to the nearest route between 
the ports. Any usage permitting deviation may, how- 
ever, be proved. [p. 752, col. 1.] 

Where there is an unjustified deviation from the 
nearest route the owner of the vessel is bound to pay 
all damages caused by the deviation. [ibid.] 


Appeal against a decree of the Court. 


of the Subordinate Judge, South Malabar, at 
Calicut, in O, S. No 26 of 1919. 
| Mr. K. P. Ramakrishna Iyer, for appel- 
ant. ; ; `, 
. Messrs. Mahamad Ibrahim and G. Rama- 
krishna Iyer, for the Respondent.. 
- JUDGMENT. . 

Ramesam, J.—This appeal arises out 

of a suit for damages for breach ofa con- 


tract of Charter party. The plaintiff is a- 


merchant of. a place called Shermacala, a 
port in the South of Arabia on the Gulf 
of Aden. The first’ defendant is the owner 


ARAB FARAI V. JATHA Ment. 
of a vesselcalled Patharath. The second 


a 
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defendant is the first defendant's agent 
and master ofthe vessel. The appeal was 
withdrawn so far as the second defendant is 
concerned and is pressed only against the 
first defendant or- first respondent. The 
contract of Charter party is embodied in 
Er. I dated the 23rd March, 1917. Accord- 
ing to this contract, the ship was to be load- 
ed with cargo such as keta, planks, katia, 
jaggery, dry ginger, coffee ete., and was to 
proceed to Shermacala. The amount of 
freight was Rs. 2,301. Rs. 1,000 was.to be 


. paidin advance and was so paid by the 


plaintiff. The remaining Rs. 1,301 was to 
be paid on the ship reaching the port of 
destination. The ship wasto be loaded at 
Calicut within three to four days and she was 
to be unloaded and the goods taken within 
five to eight days at Shermacala. There were 


` the usual clauses of exemption from liability 


on account of act of God and King’s ene- 
mies. The shipsailed on the 2nd April 
1917. It went first to Marma Goa which 
it left on the 24th of April. Inthe course 
of the voyage, the ship met a storm and 
its gale-pole was damaged.’ It is said that 
a part of the cargo was jettisoned on the 
27th of April and theship had to go to the 
port of Karwar on the lst May, 1917. At 
Karwar themaster of the ship made an 
application to the Port Authorities for help 
to land the goods. This is Ex. K. At the 
same time he made a statement, Ex. B. 
In this statement we have got, in one of 
the answers, the following passage, “I had 
gone near Marma Goa, there I took malim 
in the vessel and without entering the 
port I anchored at a distance and from 
there I proceeded on date 24th.” The 
rest of the cargo was landed at Karwar 
and information was given. to the plain- 
tiff who was then at Bombay. This was on 
the 28th of August 1917. The plaintiff 
gave notice by the 6th of September 1917 
insisting that the goods should be taken 
back from Karwar to Shermacala but the 
master did not take plaintiff's goods. He 
took other cargo and left Karwar for Cali- 
cut on the 8th September 19f7. The usual 
notices passed between the legal advisers 
of the plaintiffs and defendants. The suit 


“was filed on the 15th April 1918. 


The only evidence we have got in the 
case is that of the plaintif and his wit- 
nesses. The plaintiff is P. W. No. 3 and ex- 
aulined three witnesses P. Ws, Nos. 1, 2 and 
4, The defendant adduced no evidence. 
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Neither the master of fhe ship nor anybody 
else on his side has gone intothe box. Be- 
yond thesolitary stajement above mention- 
ed by me in Ex. E, we have no information 
exactly as to the purpose why the ship went 
to Marma Goa. The plaintiff in his evi- 
dence says that there is no necessity to go to 
Goa to take up a malim. The evidence is 
uncontradicted. It is settled law that if 
the Charter party says nothing more except 
that the cargo should be carried from one 
port to another, it is an implied condition 
that the ship must go according to the 
nearest route between the ports. Any 
usage permitting deviation may be proved: 
vide Maclachlan’s “Law of Merchant Ship- 
ping,” page 473. The distance between Cali- 
cut and Marma Goa is 200 miles along the 
coast. Wefind onthe map that Sherma- 
cala is practically due west of Oalicut. 
The plaintiff in his evidence says: “The 
usual route to go to Shermacala is due 
west from Calicut along the Islands. The 
voyage would take 18 or 20 days. The usual 
route is not through Goa and Karwar. 
At that season it was unsafe to go that way. 
The right route would have been along the 
west of Calicut.” There is no cross-ex- 
amination on this portion of the plaintiff's 
deposition., He repeats the same thing in 
ré-examination. We-must hold that the 
master of the ship is guilty of deviation 
which has not been justified in the case. It 
is unnecessary to consider any other point. 

There being an unjustified deviation, it 
follows that the plaintiff is entitled to re- 
cover all damages caused by the deviation. 
He is entitled to recover the jettisoned car- 
go, he is entitled to recover damages'and the 
costs of the cargo, heis entitled to all the 
jncidental expenses including the advanced 
freight (Scrutton’s Charter Parties, page 137). 
The resultis that the appeal must be allowed 
and decree must be given to the plaintiff 
for thesum of Rs. 6,700 with subsequent 
interest at 6 per cent. from the date of the 
plaint up to this date and interest at 6 per 
cent. on the aggregate amount till payment. 
The plaintiff willbe entitled to -his costs 
throughout of the sum of Rs. 6,700. The 
decree will be against the first defendant 
only. The decree for Rs. 2,500 against the 
second defendant will remain unaffected. 

The memorandum of objections will be 
dismissed with costs. ; 

Jackson, J.—I agree. s 

V. N, V. Appeal allowed, 

ZeeK. 
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OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Crviu Revision No. 105 or 1924. 
Decentber 23,°1924. 

Present :—Mr. Wazir Hasan, A. J. O. 
JAIDAT SINGH AND oTHERS— 
DEFENDANTS—-APPLICANTS 
versus 
BALDEO SINGH PLAINTIFE— 
OPPOSITE-PARTY: 

Civil Procedure Code (Act V of 1908), s. 115, O. 
XLI, r. 10—-Appeal—Security for costs—Security bond 
—Misdescription of property by mistake, effect of— 
Procedure—Order rejecting appeal—Revision. 

Appellant was required to give security for the 
costs of the appeal as well as of the original suit 
under O. XLI, r. 10 (1) of the ©. P. O. Appellant 
filed a security bond which was in due course re- 
ferred to the Tahsildar of the place within whose 
jurisdiction the property, which was the subject- 
matter’ of the bond, was situated. The Tahsildar 
made a report that the appellant owned a certain 
area of land in a certain mahal which was more than 
enough to satisfy the claim for costs in respect of 
which it was made security, When the appeal came 
on for hearing the appellant made an application 
that the property hypothecated by the security bond 
had been misdescribed owing to a clerical error and 
that whereas in the bond it was described as being 
situated in mahal B, it was really situated in mahal 
D. On this application the Appellate Court held 
that the appellant had been guilty of fraud in hypo- 
thecating property which did not belong to him and 
consequently rejected the appellant's appeal. On revi- 


sion : 

Held, (1) that the order of the lower . Appellate 
Court could only be referred to sub-r. (2) ofr. 10 of 
O. XLI of the C. P. C., but that jurisdiction as to 
the passing of theorder of rejection under that sub- 
rule arose only in the event of no security being filed 
within the time fixed by the Court; [p. 753, col. 2.] 

(2) that it could not be said that if the error pointed 
out by the appellant to the lower Appellate Court 
in the security bond were corrected, there would 
still be no security at all and that consequently the 
order of the lower Appellate Court could not be up- 
held; [ibid.] 

(3) that there was no trace of any fraud in the 
action of the appellant and that the lower Appellate 
Court should have disposed of his application on the 
merits ; [ibid. 

(4) that the order of the lower Appellate Court 
rejecting the appellant's appeal amounted to the 
exercise of a jurisdiction which the Court did not 
possess and that, therefore, it must be set aside in 
revision. [ibid.] 

Application against a decree of 
the District Judge, Fyzabad, dated the 26th 


‘April 1924, confirming that-of the Addi- 


tional Subordinate Judge, Fyzabad, dated 
the 6th August 1923. 
Mr. Hyder Husain, for the Applicants. 
Babu Jiban Krishna Banerji and Thakur 
Lal Behari Singh, for the Opposite Party. 


3UDGMENT.—This is an - application 
in revision unders. 115 of the O. C. P. 
The applicants filed an appeal in the Court 


[gê r. 0, 1925) 


-of the District Judge of Fyzabad from thé 
decree of the Additional Subordinate Judge 


‘of. the same place dated the 6th August 1923. | 


The appeal was admitted and notice was 
issued'to the respondent” The respondent ~ 
applied -under.O.- XLI, r.. 10, sub-r. (1) 
ofthe C. P..C., that security for the costs of 
the appeal as. wellas of the original suit 
be demanded from the applicants. The 
Court passed the order as desired by the 
respondent. Within the time allowed and 
afterwards extended the applicants filed a - 
security-bond. This bond was in due course . 
referred to the Tahsildar of the place with- 
in whose jurisdiction the property, which 
was the subject-matter of the security, was 
situated. The security-bond together with 
the Tahsildar’s report teturned to’ the 
Court of the District Judgé from which the 
order for verification of the bond had been 
issued. The appeal came up for hearing 
on the 26th April 1924 and the matter of 
the security naturally was taken up first. 
On that date the applicants presented a 
petition to the Court saying that the property 
hypothecated by the bond in question was 


by a clerical error mis-described and it was - 


pointed out that the mis-description lay in 
the fact that instead of its being situated 
in mahal Baldeo Singh as described in the 
security-bond it was situated in mahal Dil- 
raj Kuar. I now here state the purport 
of the report ofthe ‘Tahsildar before I pro- 
ceed further. The Tahsildar's report was 
to the effect that the applicants owned 
3 bighas and 8 biswansis odd share which 
they had hypothecated under the security- 
bond within the 4-annas share in mahal 
Dilraj Kuar and that that-share was the ap- 
plicants’ own property and more than 
enough to satisfy the claim of costs for which 
it was made security. | 

“Now coming back to the applicants’ ap- 
plication of the 26th April 1924, the learn- 


ed Judge has declined to consider it on ` 


its merits. He isof opinion that they have’ 
been guilty of fraudin hypothecating pro- 
„perty which was not theirs. I find no trace 
of any fraud in:the action of the applicants. 
That Jaidat Singh defendant has property 
, in village Simri is not disputed by the learn- 
ed Judge. That he has also property in 
mahal Dilraj-Kuar is also not disputed 
before me, nor was it disputed in the Court 
below and the report of the Tahsildar makes 
it perfectly clear that the 3 bighas 8 bis- 
wansis odd sharein mahal Dilraj Kuar was 
ample security forthe claim of costs. In 
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the circumstances it was the clear duty of 
the.learned Judge to have decided the ap- 
plication on its merits and to have allow- 
54 the alleged clerical error to be correct- 
ed, < 
The learned Judge’s order rejecting the 
appeal must betaken to have been found- 
ed upon sub-r. (2) of r. 10 of O. XLI of 
the C. P.O. That sub-rule is as follows :— 
“Where such security is not furnished with- 
in such time as the Court orders, the Court 
shall reject the appeal.” The jurisdiction 
as to the passing of the order of rejection 
only arises in the event of no security being 
filed within the time fixed by the Court. It 
is not the learned Judge’s view that if the 
error had been corrected even then this 
bond had been no security at all. I am of 
opinion that the learned Judge has exercis- 
ed-ajurisdiction in this case which he did 
not possess. 

I allow this application, set aside the 
order of the lower Court rejecting the 
applicants’ appeal, and remand the case to 
that Court with direction that the appli- 
cants’ appeal filedin that Court be restored 
to its original. number in the register of 
appeals and the question of error raised by 
the application of the 26th April 1924 be 
inquired into and decided on merits and 
finally the appeal be disposed of accord- 
ing to law. I make no order as to costs for 
the reason that the applicants were admit- 
E guilty of an error in the security- 
bond. 


Z. Ki Revision accepted, 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DECkEE No. 2245. 

oF 1921. 
March 14, 1924. 
Present :—Mr. Justice Mukerji. 
SARAT CHANDRA PAL AND oTHERS— 
"° PlaintirFs—APPELUANTS 
n VETSUS 
MAHAMMAD AKBAR AND OTHERS — 

: DurenpaNTs— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 50, 115— 
Record of Rights, final publication of—Presumption 
of fixity of rent, whether can be claimed—Circum- 
stances, other, whether can be ccnsidered. 

The word “thereafter” in s. 115 of the Bengal 
Tenancy Act means “after the particulars have been 
finally recorded after recourse to all the provisions 
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contained in Chap. X of the Act forthe attainment of 
finality in this respect.” lp. 754, col. 2.] : 

After a Record of Rights becomes final a tenant is 
debarred by the provisiéns of s. 115 of the Bengal 
Tenancy Act from claiming the presumption under 
s. 50 of that Act, [ibid.] : : 

But the other circumstances of the case must be 
considered by the Court in order to enableit to come 
to a conclusion whether the rent payable by the tenant 
is enhancible or not. [ibid.] i 
_ Case-law discussed. - 
_ Appeal against a decree of the Sub- 
ordinate Judge, First Court, Faridpur, dated 
the 2nd August 1921, modifying that of the 
Munsif, A dditional Court at that place, 
- dated the 20th December 1920. 


: Babu Janhabi Churn Das Gupta, for the 
Appellants. 

_ Babu Prokash Chunder Mazumdar, for the 
Respondents. 


JUDGMENT .—Ii is quite clear in this 
case that the learned Subordinate Judge 
was wrong in the view that he took of the 
provisions of s. 115 of the Bengal Tenancy 
Act. He has held upon the authority or 
supposed authority of the cases of Golab 
Misser v. Kumar Kalanand Singh (1) and 
Pirtht Chand Lal Chowdhury v. Basarat 
Ali (2) that in spite of the Record of 
Rights, the defendants are entitled 
to the presumption which arises under 
the provisions of s. 50, cl. (2) of the 
Bengal Tenancy Act. It will be seen that 
the question whether the presumption arises 
or not was not definitely dealt within the 
case reported as Golab Misser v. Kumar 
Kalanand Singh (1) and the Full Bench de- 
cision reported as Pirtht Chand Lal Chou- 
dhury v. Basarat Ali (2) referred to above, if 
anything, is in support of the contrary view. 
It is unnecessary to refer toall the cases 
bearing on this point as it will be seen 
that the decisions in the case of Secretary 
of State for India v. Kajimuddi (3) and 
in the case of Maharaja Radha Kishore 


Manikya Bahadur v. Umed Ali (4), in so ’ 


far as they profess to take a contrary 
view did not .correctly interpret the pro- 
visions of this section and they are 
in conflict with the principle of the 
decision of “the Full Bench in the 
case of Pirthi Chand Lal Chowdhury v. 
Basarat Ali (2). The view I take is ‘in 
accord with what was taken by Mr. Justice 


(1) 6 Ind, Cas. 217; 14 ©. W. N. 884; 120, L. J. 107. 
(2) 3 Ind. Cas. 449; 37 0.30; 13 O, W. N. 1149; 10 
O.L, J.343 (F. B.). 
(3) 26 O. 617; 13 Ind, Dee (x 8.) 997. 
(8) 12 Q, WN. 04, > 
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Teunon in a case which came before him 
for decision when sitting singly, namely, 
that, after a Record of Rights becomes final, ` 
a tenant is debarred by the provisions 
of s. 115 of the Bengal Tenancy Act from 
claiming the presumption under s. 50 of 
that Act and that the expression ‘‘there- 
after” in s. 115 means “after the particu- 
lars have been finally recorded after recourse 
to all the provisions contained in Chap. 
X of that Act for the attainment of finality on 
this respect,” a-view which was upheld 
on appeal under the. Letters Patent by 
this Court in the case of Prasanna Kumar 
Sen v. Durga. Charan Chakrabarti (5). 
The same view has also been taken by 
this Court in the. case of Bamandas 
Bidyasagar Bhattacharya v. Sadhu Majhi 
(6), and it_is too late now to contend that 
the view taken in the cases reported as 
Maharaja Radha Kishore Manikya Bahadur 
v. Umed Ali (4) and Secretary of State for 
India v. .Kajimuddi (8) lays down the 
correct interpretation to be attached to 
s. 115 of the Tenancy Act. I am disposed 
to think, . however, - that, although the 
defendants are not entitled to the benefit 
of the presumption under s. 50, cl. (b) of 
the Act, the other circumstances of the cage 
should be considered in order to enable 
the Court to-come to a conclusion whether 
the rent.payable by them is enhancible 
or not, and that aspect of the case has 
not been considered by the lower Appellate 
Court. The only finding that it has arrived 
at is to-.the effect ‘that, for more than 
twenty years before the date of the Record 
of Rights, the defendants had been paying 
the same rate of rent. That does not 
enable the -Court to-find out since when 
the same rate of rent had been paid and 
that should be one ofthe factors that is to 
be determined in this case, [Guru Charan 
Nandi x., Sarab Ali (7).] In.this view 
of the matter, I set aside the decree of 
the Court of Appeal below-and send the 
case back to that Court to be dealt with 
afresh” in the light of the observations | 
made above. Costs will abide the result. 

Z. K. i Appeal allowed: 

aan a Case remanded. 

(5) 70 Ind. Cas. 537; 26 Œ. W. N. 947; 36 C. L. J. 291; 
(1922) A. I R. (CO) 146; 49 O. 919. 

(6) 6$-Ind. Cas. 445; 26:0. W. N. 915. i 

(7) 52nd, Cas, 79; 23 O. W., N. 1041; 30 0. L.J. 9. 
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. , MADRAS HIGH COURT. 

' Sgconp Crvin APPRAL No, 1065 or 1922: 

: October 28,..1924. ae 
Present:—Mr.*® Justicé Devadoss. 


VANGALI VENKATANNA AND OTHERS | 


—Dzrenpants Nos. 1 To 8—APPELLANTS 
Versus 
POLAMANASETTI CHINA 
APPALASWAMI—PLAINTIFE— 
RESPONDENT.: 

Limitation Act (IX of 1908), Sch. I, Arts. 62, 97?— 
Madras Hereditary Village Offices Act (III of 
1895), s. 5—Service inam ‘land, sale of—Purchaser, 
eviction of, by lawful office-holder-—Suit to recover 
purchase-money on failure of consideration—Limita- 

tion—Renis and profits, liability to account for. 

Under s. 5 of the Madras Hereditary Village 
Offices Act a village service inam land cannot be 
transferred either by act of parties or through Court. 
But the section does not disentitle the office-holder 
from either leasing the property or transferring it 
for consideration during his lifetime, though the 


erson claiming to be the office-holder is subsequent- ` 


y evicted by a decree of Court obtained by the lawful 
holder of the office, a suit by the purchaser for re- 
covery of the purchase-money paid by him for failure 
of consideration is governed by Art. 97 of Sch. I to the 
Limitation Act, ina case where he was put into posses- 
sion on the date of sale. The starting point of limi- 
tation for sucha suit is the date of dispossession and 
` not the date of sale. [p. 756, col. 1.) 

Hukum Chand Boid v. Pirthichand Lal Chowdhury, 
50 Ind. Cas. 444; 46 ©..670; 17 A. L. J. 514; 36 M. L. J. 
537; 23 C.W.N. 721; 21 Bom. L. R. 632; 26 M. L, T. 131; 
30 C. L. J. 71; (1919) M. W. N. 258; 10 L. W. 416; 46 L 
A. 52 (P. C.), distinguished. . - 

Narsing Shivbakas v. Pachu Rambakas, 20 Ind.Caa. 
254; 37 B. 538; 15 Bom. L. R. 559, relied on. i 

The purchaser is, ia such a case, entitled to get 
back the purchase-money paid by him. He is not 
in the position of a mortgagee or a trespasser and 
is not liable to account for the rents and profits 
received by him. p. 756, col, 2.) z 
. Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Vizagapatam, in Appeal Nos, 31L and 348 
of 1921 (A. S. Nos. 164and 167 of- 1920 
on the file of the District Court, Vizaga- 
patam), preferred against that of the 
Court of the District Munsif, Vizagapatam, 
in O. 8. No. 549 of 1918, 


Mr. Y. Suryanarayana, for the Appel- - 


lants. - 
` Mr. B. Satyanarayana, for the Respond- 
ent. 


JUDGMENT.—The first point argued 
in this second appeal is that the suit is 
barred by limitation. 

Both the Courts have held that Art, 97 
of the Limitation Act applies to the case, 
But Mr. Sitarama Rao contends that Art. 62 
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applies. In this case the plaintiff was 
actually in possession *of the property on 
the date of the sale, which was on 26th 
April 1909. The property which he pur- 
chased was. a carpenter-blacksmith inam. 
Defendants Nos.3 and 4 were appointed 
as village blacksmiths and they brought a 
suit in the Revenue Court for possession 
and a decree was given on 26th May 1917. 
Possession was actually given to defendants 
Nos, 3 and 4 on 7th September 1915. 
Both the Courts have held that limitation 
began to run only from the date on which 
the plaintiff was dispossessed of the pro- 
perty, t, e., 7th September 1918. The suit 
was brought on 10th September 1918. Now 
the contention of the appellant is that the 
sale itself was void ab initio and the period 
of limitation must be calculated from the 
date of the sale, i. e., 26th April 1909, and 
hé relies upon s. 5 of Act ILI of 1895. 
Under that section, a village service inam 
cannot be transferred either by act of 
parties or through Court. But it does not 
prevent a person who is the village office- 
holder from either leasing the property or 
transferring it for consideration during 
his lifetime. Under the inam law the 
Government isthe owner of the property 
and an office-holder is entitled to the usu- 
fruct of the property during the time he 
holds office. The moment he resigns it or 
he is dismissed or dies, his successor wil) 
be entitled to the property so long as he 
holds the office he enjoys the inamand a 
transfer by him of the land is not absolute- 
ly void. It is good so longas he is alive 
but the’vendee cannot assert a title either 
against the Government or against the 
successor-in-office of the person who trans- 
ferred the property to him. That being 
the law, it cannot be said that a transfer 
like this is ab initio void for the simple 
reason that on the vendor resigning the 
office or on the appointment of his suc- 
cessor, the inam land has to go to the 
office-holder. In this case on the appoint- 
ment of defendants Nos. 3 and 4, the right 
of defendants Nos, 1 and 2 to hold the 
land ceased and the Revenue Court gave 
a decree in favour of defendants Nos. 3 and 
4 for possession of property. That being 
so, the question is whether Art. 97 of the 
Limitation Act applies, Article 97 gives three 
years’ time for money paid upon existing 
consideration.which afterwards fails. Here 
the vendee (i. e.) the plaintiff was in actual 
possession of the property till he was evict. 


c. 
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ed ‘therefrom by a decree of the Court, The 


consideration. having failed only on the 


date‘on which the plaintiff was dispossessed 


of the property, limitation began to run ` 


Only’ from that date. 

‘Reliance is placed by Mr. Sitarama Rao 
upon a.case in Hukum Chand Boid v. Pirthi- 
chand Lal’ Chowdhury (1): In that case it 
was ‘held that limitation period should be 
calculated from the date.on which the 
suit declaring a sale invalid was brought 
and not from the ‘date on which the 
Appellate Court confirmed the decree of 
the lower Court. That case does not 
apply: to the present case. Their Lord- 
ships observe at page 679:* “There may be 
circumstances in which a failure to get or 
retain possession -may justly be regarded 
as the time from which the limitation 
period should run, cut that is not the case 
here.” As observed by them, the loss of 
possession or failure .to get: possession 
may be the starting point of limitation. In 
this case the plaintiff did loose possession 
qn a certain day and limitation must be cal- 
culated from that day. In this connection 
reference may be made to the decision of 
the Privy Council in Harnath Kuar v. 
Indar Bahadur Singh (2) in answer to the 
argument of the appellant that if a transac- 
tion is void ab inito limitation ought to run 
from the date of the transaction. Their 
Lordships observe atpage75{: “An agree- 
ment, therefore, discovered to be void is one 
discovered to be not enforceable by law, 
and in the language of the section would 
include.an agreement that was void in that 
sense from its inception as distinct from a 
contract that becomes void.” The decision in 
Narsingh Shivbakas v. Pachu Rambakas 
(3) covers the point and it was held there 
that limitation began to run from the 
date on which the plaintiff lost possession 
of the property. I find this contention is 
not tenable and the lower Court has rightly 
held that Art.. 97 applies to the case 

The next contention of the appellant’ is 
that the plaintiff was in possession of the 


(1) 50 Ind. Oas, 444; 46 C. 670; 17 A. In. J. 514; 36 M. 
L. J. 557; 23-0. W. N. 721; 21 Bom. L. R. 632; 26 M. L. 


T. 181; 30 0, L. J. Ti; (1919) M. W. N. 258; ‘10 L.W. 


416; 461, A. 52 (F. C.) 
2) 71 Ind, Cas. 629; 50 I A. 69; (1922) A. I R. (P, 9) 

403; 9Q&A. L. R:270;90.L 44M. LJ 
37 O.L J. 346; 45 A. 179; 27. ow Oo BI i 
383; 26 O. O. 293; 33 M. L. T. 216; 5p. L. T 281; 2 Pat, 
L. R. 237 (P. OO). 

(3) 20 Ind. Oas. 254: 37 B. 538; 15 Bom. -L. R. 559. 
.*Page of 46 U--[Hd.| - 

Page of 50 I. A.—[Hd.] 
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property for eight yearsand that he should 
be made to give an account of the rents . 
and profits before hee could claim the. 
amount paid by him forthe purchase of © 
the property. The Subordinate Judge has 
given plaintiff 6 per cént. from the date of 
dispossession to the date of payment. It - 
cannot be said that the interest on Rs. 800.. 
which the. defendant should have realised 
would be. lowér than the amount of income 
which the plaintiff deprived from the pro- ` 


- perty. ‘Granting for argument’s sake that 


the appellant's contention: is sound it is 
quite clear that the income did not amount 
to more than what the defendants could 
reasonably have realised by lending the 
amount on interest. But it is unnecessary. 
to consider the point ds I hold that when 
the plaintiff who paid consideration for 
the sale is deprived of the ‘property sold 
to him he is entitled to get back the 
amount paid by him.” He is not in the 
position of a mortgagee who is accountable 


for rents and profits or of a trespasser 


who is accountable to the- owner for the 
rentsand profits he has received. Suppos- 
ing he did not realise from the land dur- 
ing the eight years what he could have 
realised by investing Rs, 800 for interest, 
can it be said that defendants should be 
asked to pay the damages ‘which the , 
plaintiff has sustained. 

The decree of the lower Appellate Court 
is correct and the appeal fails and is dis- 
missed with costs. 

WNL V 
Z, K, 


' Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civit Rute No. 300 oF 1924, 
June 27, 1924 
” Present: —Justice Sir Ewart Greaves, l 
Kr., and Mr. Justice Graham. . 
BHAGABAN CHANDRA ROY 
CHOWDHURY AND 0THÊRS— 
PETITIONERS 
VETSUS 
AMIN ALI AND pines TIENDAS 
— OPPOSITE Parry. 
- Civil Procedure. Code As V of 1908), as. 115, 189—~ 
Amendment of decree—Procedure, error in—Revision. 
A suit was instituted in the ‘Court of the Subordi-« 
nate Judge but was transferred for hearing to the: 
Additional District Judge by whom it was decreed 
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6n compromise against some of the defendants who 
were parties to the compromise, -and was dismissed 
as against those defendants who had not signed the 
petition of compromise. The decres, however, as 
drawn up, purported tê be a ddcree against all the 
defendants. The Additional District Judge having 
left the district and no successor to him having been 
appointed, an application was made to the District 
- Judge for amendment of the decree soas to bring it 
in accord with the judgment. The District Judge 
directed that inasmuch asthe suit had been original- 
ly instituted in the Court of the Subordinate Judge, 
the application for amendment should be made to 
that Court. The application was accordingly.made to 


the Subordinate Judge and the latter amended the - 


decree and brought itin accord with the judgment. 
On an application for revision ; 

Held, that substantial justice -having been done the 
High Court would not interfere in the exercise of its 
revisional jurisdiction even if it was of opinion that 
the procedure adopted was wrong. 


. Rule against an order of the Court of the 
Additional District Judge, Noakhali, in O. C. 
Suit No. 4/493 of 1919/1916 transferred to the 
Court of the Sub-Judge, Noakhali. 

Babu Promode : Kumar Ghosh, for the 
Petitioners, 

Babu Jitendra Kumar Sen Gupta, for the 
Opposite Party. 


JUDGMENT.—The suit out of which 
this application arises was instituted inthe 
Court of the Subordinate Judge. The suit 
was transferred for hearing to the Addition- 
al District Judge who was then in the 
district, The suit was decreed by the Ad- 
ditional District Judge on compromise 
against some of the defendants who had 
signed ‘the solenama and was dismissed as 
against those defendants who had -not 
signed thesolenama. The decres, however, was 
drawn up in such a way that it was passed 
not merely against those who signed the 
solenama but also against those who had 
mot done soand against whom according 
to the true reading of the judgment of the 
Additional District Judge the suit had been 
dismissed. Subsequently, when 
sought to’ execute the decree against the 

. defendants who had not signed the solenama, 
an application became necessary to amend 
the decree so that it might accord with 
the judgment. An application was 
cordingly made to the District Judge as 
the Additional District Judge had by that 
time left the district and no successor to 
-him had been appointed, the District Judge 
said that inasmuch as the suit had been 
originally instituted in the Gourt of the Sab- 
_ ordinate Judge and inasmuch as it had only 
been transferred for hearing tothe Addi- 
_fional District Judge the proper Court in 
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-Which to make the application was the Court 
of the Subordinaie Judge. The application 
was accordingly made to the Subordinate 
Judge and the Subordinate Judge amended 
the decree to bring itin accordance with the 
judgment, i f 

This Rule was granted on the ground that 
the Subordinate Judge had no jurisdiction 
to.make the amendment. We were referred 
in support of this to various sections of 


‘Act XIT of 1387, an act to consolidate and 


amend the law relating to Civil Courts. 
Amongst other sections we were referred 
to s. 3, s. 8, s. 12 and to several other sec- 
tions. Now it seems to us that substantial 
justice has been done in this case and 
this being so, even if the procedure was 
wrong we do not think that we should in- 
terfere in our revisional jurisdiction. After 
all, somebody must have had the authority 
to amend the decree after, as happened, 
the Additional District Judge who passed 
it had left the district and thinking as 
we do that substantial justice has been 
done we do not propose to interfere on a 
merely technical ground such as is raised 
here. , 

The result is that the Rule is discharg- 
ed. Í 

We make no order as to costs, 

Z, Ko Rule discharged. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civit APPFALS Nos. 27 AND 28 
oF 1920, 
May 3, 1922. 
Present:—Mr. Kincaid, J. C., and 
Mr. Raymond, A. J. C. 
` GANGARAM AND OTHERS— PLAINTIFFS— 
- APPELLANTS 6 
~ Versus 
Tos SECRETARY or STATE ror INDIA 
ys COUNCIL —Derenpant — RESPONDENT, 
Interpretation of Statutes—Bombay Regulation V 
of 1827)—Limitation Act (XV of 1877), s. 26- -Iuse- 
ments Act (V of 1882), s. 15—Law of Limitation, ap, 1i- 
cation of—Crown, whether excluded from operation 
of Statute—-Common Law of England, applicability 
of. 


o. 
i 
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The Law of.Limitation which prevails when a suit 
is brought applies to thet suit, unless it be shown that 


one or other of the parties has acquired vested rights 
nder some earlier Statute of Limitation. [p. 759, col. 


Joni Ram v. Kanhaiya Lal, 19 Ind. Cas. 291; 35 A. 
227; 13 M. L. T. 437; 17 ©. W. N. 605; 11 A. L. J. 389; 
(1923) M. W. N. 470; 17 O. L. J. 488; 15 Bom. L. R. 
489; 25 M. L. J. 131; 40 I. A. 74 (P. CO), followed 

Unless the Crown is specifically mentioned in a 
Statute (e.g. s. 26 of the Limitation Act XV of 
1877) itis excluded from its operation and this rule 
applies not only to the Statutes passed by the British 
Parliament but also to tha Acisof the Indian Legis- 
lature. [p. 759, col. 2.) 

Ganpat Putaya v. The Collector of Kanara, 1 B. 7; 
11 Mad, Jur. 214; 1 Ind. Dec (n. 8.) 5, Secretary of 
State for India v, Mathurabhat, 14 B. 213; 7 Ind Dec. 
(x. 8.) 600 and Bell v. The Municipal Commissioners 
for the City of Madras, 25 M. 457; 12 M. L. J. 208; 1 
‘Weir 800, followed. 

Ponnuswami Tevar v.The Collector of Madura, 5 M. 
H. O.R.6, Arzan v. Rakhal Chunder Roy Chowdhry, 
10 ©. 214; 5 Ind. Dec. (x. 8.) 144, distinguished. 

The Common Law of England on the subject of 
acquisition of prescriptive rights against the Crown 
js inapplicable in India but if it be applied, there 
sca a Pe no prescription against the Crown. [p. 761, 
col. 1. : 

John George Bagram v. Khettranath Karformah,3 B, 
L. R. (O. C. J.) 18; Sup. Val. 1, p. 302, relied upon. 

Appeal against the judgments and decrees 
of the District Judge, Sukkur, in Suits Nos. 
4 and 5 of 1915. 

Mr. Tahilram Maniram, for the Appel- 
lants. l 

Mr. Rupchand Bilaram, for the Respond- 
ents. 


JUDGMENT. —The facts of these ap- 
peals have been clearly set out in the 
judgment of the learned District Judge 
and are shortly as follows :— 

In Suit No. 4 of 1915 (Appeal No. 27 
of 1920) one Teumal and his sons Ganga- 
yam and Kishindas sued the Secretary 
of State to obtain a declaration, that the 
Executive Engineer had no right on be- 
half of the defendant to reduce the sluice 
of a water-course known as the Khamand 
Wah from 14 feet depth and 1 foot breadth 
to 1 foot depth and $ foot breadth and 
for an injunction requiring: the defendant 
to maintain the former measurements. 
The plaintiff also asked for Rs. 2,000 by 
way of damages. f 

In Suit No.5 of 1915 (Appeal No. 28- of 
1920) the same plaintiffs sued for a similar 
: declaration in regard to the sluices of 
three water-courses, the Kube Waro, Nao 
Sami and Chutti. The sluices were re- 
duced by the Executive Engineer by several 
feet both in depth and breadth. In 
this suit an injunction was asked for, but 
there was no claim for damages, 
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The cases were first tried by Mr. Palmer 
then District Judge of Sukkur, who dis- 
missed them both. On appeal Messrs. Faw- 
cett and Kemp, “A. J. OB., reverseds the de- 
cision of the District Judge and remanded 
the suits for determination with reference to 
the following issues : 

1, Have plaintifis an easement by 
grant or prascription to receivea supply 
of water in excess of the quality which 
they receive through the reduced sluice ? 

2. Has the plaintiffs’ supply been reduc- 
ed to less than what they are entitled to 
under such easement ? 

3. If so, hasdefendant the right to reduce 
the plaintiffs’ supply of [water from the 
canal to the extent to which it has been 
reduced ? 3 

4. If not, what damages, if any, have 
the plaintiffs suffered ? : 

On these issues the learned District 
Judge found Nos. 1 and 2 in the negative; 
No. 3 in the affirmative. He found Issue 
No. 4 not proved and dismissed the suit. 

Against this decision the plaintiffs have 
appealed. Mr. Tahilram who appeared for 
the plaintiffs had through illness been 
prevented from reading through the entire 
case and by agreement with the learned 
Pleaders on either side, the Court decided 
to hear their arguments on the following 
issue based upon cl. (4) of the memo. of 
appeal. 

Assuming that the plaintiffs’ enjoyment 
began in 1865, had they acquired an ad- 
verse right against the defendant in 1915 


_ when they filed their suits. 


We have to record our thanks to the 
Pleaders on both sides for the assistance 
that they have rendered to the Court’and 
for the learned legal arguments that they 
have developed before us. 

The suits were filed in 1915. The Limi- 
tation Law then prevailing was the Ease- 
ments Act of 1882; s. 15 of that Act runs 
as follows :— 4 Í 

“Where aright of way or any other ease- 
ment has been peacefully and openly en- 
joyed by any pereon claiming title thereto, 
as an easement, and as of right, without 
interruption and for 20 years. 

The right to such access and use of 
light or air, support or other easement shall 
þe adheolute..... ss sarsaran an ag aa ka Kara e ea ae 
When the property over which a right 
is claimed under this section belongs to 
Government, this section shall be read as 
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if, fof the words ‘twenty years’ the words 
‘sixty years’ were substituted.” : 
Now if the plaintiffs’ enjoyment began 
- in 1865, and if he could only acquire an 
adverse right against the defendant by 
continued and uninterrupted enjoyment for 
sixty years, it is clear that he cannot in 


view of 8. 15 of the Indian Easements Act- 


rely on prescriptive title. Lt has been 
contended that if the enjoyment began in 
1865, the Law of Limitation then in force 
should be deemed applicable. That Act 
was the Bombay Regulation V of 1827. But 
when a similar contention was advanced in 
the case of Soni Ram v. Kanhaiya Lal (|), 
before the Judicial Committee, their Lord- 
ships observed: ~~ . 

“As to that contention it is sufficient for 
their Lordships to say that they agree with 
the High Court that Act XIV of 1859 does 
not apply to this suit and that the Limitation 
Act which does apply is Act XV of 1877.” 
In other words they held that the Law of 
Limitation which applies to a suit is that 
prevailing at the time the suit is brought 
and not when the cause of action arose, 
This decision has been carefully interpret- 
ed in the case of Gopeshwar Pal v. Jiban 
- Chandra Chandra (2) by a Special Bench 
of the Calcutta High Court and Jenkins, O. 
J., held: “It is an established axiom of 
construction that though, procedure may 
be regulated by the Act for the time being 
in force, still the intention to take away a 
vested right without compensation or any 
saving is not to be imputed to the Legis- 
lature unless it be expressed in unequivocal 
terms.” êh 

From these two decisions we may take 
. the correct law to be that the Law of Limita- 
tion which prevails when a sui: is brought, 
_ applies to that suit, unless it be shown that 
one or other of the parties has acquir- 
ed, vested rights under some earlier 
Statute of Limitation. It is thus for the 
plaintiffs in this case to show that their 
rights matured before Ast IX of 1993 came 
into force. 

Bat Act V of 1832 (Hasemants Act) was the 
First-Statute of Limitation which gave rights 
by prescription against the Government. 
The learned Pleader has, however, relied on 


(D 19 Ind. Cas. 291; 35 A. 297,13 M.T. T. 437; 17 
©. W. N. 605; 11-A. L. J. 389; (1913) M. W. N. 470: 17 
C. L. J. 488; 15 Bom. L. R. 489; 25 M. L. J. 131; 40 I. 
A. 74 (P. C.) 

(2) 24 Ind, Cas. 37; 41.0. 1125; 18 O, W, N. 804; 190, 
L. J, 549, i 
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s. 26 of the Limitation Act XV of 1877 
wherein the only period mentidned for the 
acquisition of a right of easement is 
twenty years. The plaintiffs according 
to Mr. Tahilram acquired a vested pres- 
criptive right under this Act, which could 
not be disturbed by any later Act of Limita- 
tion. Butins. 260f Act XV of 1877 the 
Crown is not alluded to, And the legal 
presumption is that unless the Crown is 
specifically mentioned ina Statute, it is ex- 
cluded from its operation. In this con- 
nexion I would quote the following passage 
from Maxwell, 6th Edition at page 244, 

“It has been said that the law i8 prima 
facie made for subjects only; at all events, 
the Crown is not reached except by ex- 


‘press words or by necessary implication, 


in any case where it would be of an exist- 
ing prerogative or interest. It is pre- 
sumed that the Legislature does not intend 
to deprive the Crown of any prerogative, 
right or property, unless it expresses its 
intention to do so in explicit terms or makes 
the inference irresistible. Where, therefore, 
the language of the Statute is general, and 
in its wide and natural sense would divert 
or take ‘away any prerogative or right from 
Crown, it is construed goas to exclude that 
effect." When the King has any preroga- 
tive, estate, title, or interest, he shall not 
be barred of them by the general words of 
an Act of Parliament.” 


Mr. Tahilram has relied on several re- 
ported cases to support his argument that 
that rule has not been observed in India. 
Only two of these are pertinent as in the 
others the Crown was not a party. The 
first is Ponnusawmi Tevar v..The Collector 
A certain land-holder 
Ponnuswami Tevar sued for the removal of 
sluices constructed by the Civil Engineer 
of the Division in a channel attached to the 
plaintiff's village. The object of the construc- 
tion of the sluices was to divert water into 
a Government village. The plaintiff made 
the Collector a party, as the Civil Engi- 
neer had acted under his orders. The High 
Court awarded the plaintiff's claim. Now 


this case would at first sight seemto sup- 


port Mr. Tahilram's argunfent, but a close 
examination shows that this isnot so. The 
plaintiff succeeded in proving that he 
had enjoyed. for a long series of years 
the right to use the water of the Vysay 
river as against inhabitants of certain 


(8) 5 M. H. 0. R. 6, 
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Government villages. The Collector arbit- 
rarily interfered with that right and it 
was contended that the law of easement 
did not bind the Collector. In.other words 
a Collector of a District was above the 
law and could do absolutely as he liked. 
Naturally the High Court rejected this 
plea and in doing so let” fall certain ob- 
servations on which Mr. Tahilram has 


- yeliéd. But the whole passage must be 


quoted to be fully understood. < 

“The arbitrary power claimed for the 
Government in the 9th paragraph of the 
lst defendant's written statement has been 
rightly*held by the CivilJudge not to be 
maintainable. However lawful the exercise 
of such a power may bein regulating the 
distribution of water amongst ryotwary 
villages held immediately ofthe Government 
or to the lands of proprietors or ‘their ten- 
ants, whose enjoyment ofit is simply per- 
missive, there can: be no doubt that ‘the 
right toan easement inthe flow of . water 
through an artificial water-course is as 
valid against’ the Government as it -is 
against a private owner of land.” 

In other words ‘when once a subject: of 
the Crown has obtained a right of easement 
against another subject of the Crown, the 
Crown, cannot interfere arbitrarily with 
his right. That is very diffrent from 
Mr. Tahilram’s proposition that a subject 
can obtain an easement as against the 
Crown after. an ‘uninterrupted enjoyment 
of 20 years. teas, 

The second case is that of Arzan v. 
Rakhal Chunder Roy Chowdhury (4). There 


too Government was a party. and the Judges 


proceeded.on the assumption that a ‘twenty 
years’ enjoyment of an easement would give 
a prescriptive -right against Government. 
But in that case Government was merely. 


a lessee and could not claim a better posi- 


tion ‘than its. lessor who was a mere sub- 
ject ofthe Crown. 

On the other hand there are several 
decisions opposed to Mr. 
tention. In Ganpat Putaya v. The Collector 
‘of Kanara (5), West, J., observed: “It is 
a universal rule that prerogative and. the 
advantages it affords cannot be taken away 
except by the consent ofthe Crown em- 
bodied in a Statute. This rule of inter- 
pretation is well-established and applies 
not only to the Statutes passed by the 


British, but also to the Acts of Indian, 


(4) 10 0. 214; 5 Tnd. Dec. (N. s.) 144. - , 
(5) 1 B. 7; 11 Mad, Jur. 214; 1 Ind, Dec. (x. 8.) 5, 
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Legislature framed with constant reference 
tothe rules recognizédin England.” 

‘In the Secretary of: State for India, © 
Mathurabhai (6), “ Sargewt, C. J., said of 8. ` 
26 of-Act XV of 1877 “Here the section in 
question is clearly.in prejudice of the 
Crown's rights, and we, therefore, think 


‘that, on principle, the provisions of the 


Act do not afford sufficiently clear evidence `: 
of an intention toinculde the Crown in 
s. 26.” h wé 

In the Government.of Bombay v., Tisufali 

Salebhai-(7), Bachelor,'J., laid- down “The 
rule of English Law is thata Statute does 
not bind the Crown, unless it isnamed in 
it expressly or by necessary implication.” 
_ Finally after exhaustively reviewing the 
whole guéstion Bhashyam Ayyangar, J., in 
Bell v. The Municipal Commissioners for the 
City of Madras (8) put first among the con- 
clusions to which he therein came: 

“(1) The canon of interpretation of 
Statutes that the’ prerogative or rights of 
the Crown cannot be taken away except 
by express words or necessary implication, 
is asapplicable to the Statutes passed by 
the Indian Legislatures as to Parliamentary 
and Colonial Statutes; and this is really 
concluded by the authority of the Privy’ 
Council in more appeals than one from the 
Colonies.” : 

In last resort Mr. Tahilram fell back ‘on 
the plea that where no Statute covered the 
question at issue the Court should be 
guided by the Common Law of England, 

n the Common Lawof England, however, 
the learned Pleader will not find much 
assistance. Under that Law unless the land 
owner could show uninterrupted enjoyment 
back. to the beginning of the reign of 
Richard I, he could not succeed against the 
Crown. The reason why the Conrtsstopped 
even at this point was because Henry H had 


, scrutinized so “severely all feudal claims 


against the Grown, that it was assumed 
that if a possession went back as far as that 
reign, it had been deliberately examined 
and sanctioned by the royal officers. In 
John George Bagram v. Khettranath Kar- 
formah (9), Markly, J., remarked :— 

“But it is perfectly well-established in 
England that a claim, founded on prescrip- 
tion, and supported by evidence of modern 
user, may. always ,be_ defeated by showing 


(6) 14 B. 213; 7 Ind. Dec. (N. s.) 600. 

(T) 5 Ind, Cas. 621; 34 B. 618; 12 Bom. L. R. 34. 

8) 25 M. 457; 12 M. L. J. 208; L Weir 800. | + 
9) 3 B. L. R. (0, O. J.) 18; Sup. Val. 1, p. 302. i 
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that the right did not, or could not, exist at 
ohe given point of time within the -period 
of legal memory, which, according to the 
English Law, is tow about 700 years.” 

Now in India there was no examination 
of titles by the law officers of Henry II, 
so that no such presumption as that under 
the Common Law of England can arise. It 
follows that in India there is under. the 
Common Law of England no possible pre- 
scription against the Crown, It is no 
doubt true, that the. English Courts did 
afterwards presume the existence of grants 
from user of 60 or 70 years. But this was 
not the Common Law of England. This 
legal fiction was moreover swept away by 
the passing of the Prescription Act, 2 and 
3 w, 4, c. 71, which as Markly, J., observed, 
has no application to this country. 

We are, therefore of opinion that the issue 


framed by us for our decision must be an- , 


swered in the negative. As we are unfortu- 
nately barred from deciding the rest of the 
.appeal we postpone the hearing of it to 
some early date héreafter. 

The costs of this hearing to be costs in 
the appeal. 


P. B. A. Answered in negative. 


ALLAHABAD HIGA COURT. 
Exrovrion, SECOND APPBAL No. 316 or 1924. 
i January 7, 1925. 

Present:—Mr. Justice Sulaiman and 
i Mr.. Justice Ryves. 
BADRI DAS—Dscraz-HotpEr— 
APPELLANT 


versus 
Lala HOSHIAR SINGH AND OTHERS— 


JUDGMENT-DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 27— 
Appeal—Discovery of fresh evidence—Procedure—Re- 
fusal of Appellate Court to admit fresh evidence— 
Appeal, second, whether lies. o 

Toadmit or to refuse to admit fresh evidence in 
appeal is a matter primarily in the discretion of the Ap- 
pellate Court. Where the appellant was not aware of 
the existence of some piece of evidence at the time 
when the case was disposed of by the First Court and 
has discovered it subsequently and has preferred an 
appeal, the proper course open to him is to apply to the 
Appellate Court, which is in possession of the case, to 

-admit the additional evidence either under the general 
principles of law or under the specific provisions of O. 
XLI, r. 27 of the C.P.0. Ifthe Appellate Court b2- 
fors whom such an application is made exercises its 
discretion and refuses ‘to admit fresh evidence the pro- 
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priety of that order isnot a good ground for entertain- 
ing a second appeal. If, hdWwever, the lower Appellate 
Court does not apply its mind to the question properly 
at all and feels that it is unable to admit fresh evi- 
dence because of some supposed insuperable difficulty 
in its way, which infact does not exist, then it cannot 
be said that the Court in the exercise of its discretion 


‘has refused to admit fresh evidence and the order of 


the Court may be questioned in second appeal. [p. 762, 
cols. 162] > 

Indarjyit Pratap Bahadur Sahi v. Amar Singh, 77 
Ind. Cas. 747; 21 A. L. J. 554 at pp. 562, 563; 4 P. L. T. 


_ 447; (1923) A.I. R. (P. C.) 128; 1 Pat. L. R. 345: 2 Pat. 


576: 33 M. L. T. 233; 45 M. L. J. 578; 18 L. W. 728; 25 
Bom. L. R.1259; 28 C. W. N. 277; 39 0. L. J. 318; 501. 
A. 183 (P. C.), referred to. 

Execution second appeal from a decree 
of the Additional Judge, Meerut, dated the 
2lst November 1923. 

Mr. A. P. Bagchi (with him Dr. K, N. 
Katju), for the Appellant. 

. Mr. K. C. Mital, for the Respondents. 


JUDGMENT.—This is a decree- 
holder’s appeal arising out of an applica- 
tion for execution. A decree on the basis 
of a promissory note of the year 1919 was 
obtained by the decree-holder against the 
father of the present respondents. After 
the death of the judgment-debtor the decree 


‘was sought to be executed by attachment 


of certain properties in the hands of the 
sons as persons in possession of the assets 
of the deceased. The sons filed objections 
in the Execution Court pleading that they 
had been separate from their deceased 
father and that the property in their hands 
was their exclusive and separate property 
and was not liable to be attached in execu- 
tion of the decree. In their objections they 
referred to an award of 1914 followed by a 
decree of the Civil Court under which the 
family estate had been partitioned between 
the father and the sons. The Court of first 
instance relying on that award and decree 
allowed the objections. The decree-holder 
appealed from that order. 

Before the Appellate Court he filed an 
application supported by an affidavit to the 
effect that there was a subsequent Civil 
Court decree of 1920 under which the pre- 
vious decree based on the award had been 
declared to be fraudulent and fictitious. In 
his affidavit he stated that he was not aware 
of the existence of the later decree at the 
time the order of the Court of first instance 
was passed an] that he came to know of it 
subsequently The lower Appellate Court 
did not pass any formal order finally dis- 
posing of the applicationin which it was 
prayed thatacopy of the previous judg- 

pa. 
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ment should be admitted. It, however, in 
its judgment dismisstng the appeal referred 
to the argument urged on behalf of the ap- 
pellant that fresh evidence ought to be 
admitted. It remarked that the decree- 
holder should have raised that question in 
the First Court and should have “produced” 
(sic proved) there that the award was ficti- 
tious. It thought that as the decree-holder 
had not done so the Appellate Court could 
not take additional evidence in the Court 
of Appeal, The appeal was accordingly 
dismissed on the merits. 

A scond appeal has been preferred by 
the decree-holder. First of all, a prelimi- 
nary objection was raised on behalf of the 
judgment-debtor that no second appeal lies. 
This contention is based on the argument 
that the grounds taken in the memorandum 
of appeal do not form good grounds for 
second appeal. This strictly speaking is 
not a preliminary objection. 
therefore, have to consider the appeal on its 
merits. 

Tt cannot be disputed that to admit or to 
refuse to admit fresh evidence in appeal is 
a matter primarily in the discretion of the 
lower Appellate Court. 

-lant was not aware of the existence of some 
evidence at the time when the case was 
disposed of by the First Court and he has 
discovered some new evidence subsequent- 
ly and has preferred an appeal, the proper 
course open to him is to apply to the Ap- 
pellate Court which is in possession of the 
case to admit the additional evidence 
either under the general principles of law 
or under the specific provisions of O. XLI, 
r. 27 of the O. P. ©., which lays down that an 
Appellate Court*may for “any other sub- 
stantial cause” allow such evidence or docu- 
ment to be produced or witness to be ex- 
amined. This was pointed out by their 
Lordships of the Privy Council in Indarjit 
Pratab Bahadur Sahi v. Amar Singh (1). 

If an Appellate Court before whom an 
application for admitting fresh evidence is 
made exercises its discretion and refuses 
to admit fresh evidence it cannot be disput- 
ed that the propriety of that order would 
not be a good ground for entertaining a 
second appeal. If, however, the lower Appel- 
late Court does not apply its mind to the 


(1) 77 Ind. Cas. 747, 21 A.L. J, 554at pp. 562, 563; 
P.L. T. 447; (1923) A.L R. (P. ©.) 128; 1 Pat. L. R. 
45; 2 Pat. 576; 33 M. L. T. 233; 45 M. L J. 578; 18 L. 
` W.728; 25 Bom. L. R. 1259; 28 C.W. N. 277; 39 C. L. 
J. 318 50 I. A. 183 (P. C.). 
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question properly before it at all and‘ feels 
that it is unable to admit fresh evidence 
because of some supposed insuperable diff- 
culty in its way which, in fact, does not 
exist, then it cannot be said that the Court 
in the exercise of its discretion, has refused 
to admit fresh evidence. In the present 
case the lower Appellate Court thought that 
because the point had not been raised by 
the decree-holder in the Court of first 
instance the lower Appellate Court was 
helpless and could not admit fresh evidence. 
This, of course, was an impossible position 
to take up. If the decree-holder had not 
been aware of the existence of the decree of 
1920 it is inconceivable how he could have 
raised the point that the decree passed on 
the award of 1914 had been declared fraudu- 
lent and fictitious. The other difficulty 
conceived by the lower Appellate Court was 
that if fresh evidence was admitted the 
whole case would have to be re-opened. 
This also was not necessarily an insuper- 
able difficulty and such a contingency is 
likely to arise in many cases where fresh 
evidence is admitted. 

We have, therefore, come to the conclu- 
sion in this case that the Court of Appeal 
did not exercise its discretion at all. There 
is no remark in the judgment as to whether 
it believed the affidavit of the decree-holder 
that he was not aware of the judgment at 
the time the decision of the Court of first 
instance was passed nor is there any formal 
order dismissing the application for admit- 
ting fresh evidence. 

Ifit is a fact that this judgment of 1920 
having regard to the pleadings of parties 
did finally decide that the decree based on 
the award was a fictitious and fraudulent 
decree and that, in fact, no real partition had 
ever been effected between the father and 
the sons then a very strong case had been 
made out for admitting this fresh evidence 
provided the decree-holder wag not aware 
of its existence and had not been guily of 
any gross negligence. 

We, however, do not wish to express any 
opinion as to whether even if the judgment 
is admitted it will conclude the matter. 
The Court will, of course, consider as to whe- 
ther if this judgment is admitted the 
opposite party should be given an oppor- 
tunity of producing rebutting evidence. 

We are of opinion that the matter has 
not been tried properly. We, therefore, 
allow this appeal and setting aside the 
decree of the lower Appellate Court send 
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the case back to that Court for disposal of 
the application for the admission of fresh 
evidence and the disposal of the appeal ac- 
cording to law a8 provided under rr. 27 and 
38 of O. XLI of the O. P. ©. The costs of 
this appeal will abide the event including 
in this Court fees on the higher scale. 
LK Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Srconp Crvirn APPKAL No. 328 or 1923. 

- eptember 13, 1924. 
Present :-—Mr. Kinkhede, A. J.C. 
BHAGWAN—Derenpant—APPELLANT 


- versus 
Choube RAGHUBAR DAYAL— 


PLAINTIFF——-RESpONDENT. 

C. P. Land Revenue Act (II `of 1917), s. 208— 
Abadi—Mortgage of house—Abandonment—Forfeitur e 
—License — Heritability— Presumption— Ejectment— 
Burden of proof. 

A mera execution ofa mortgage and delivery of 
possession of ahouse onthe abadi site in a village 
do not work a forfeiture. The landlord is, however, 
entitled to re-enter when there is besides this an 
abandonment of all connection with the property 
and there is nothing to show that the mortgagor or 
his heirs intend to keep their connection with it. 
{p. 764, col. 1. 

The. mere 
not yet been foreclosed does not necessarily indicate 
that the heirs have mamane their hold on the 
abadi site. [ibid.] 

A license granted to a non-agriculturist labourer 
to occupy the abadi site is heritable but if the heir 
has never signified his intention to take it up, the 
malguzar cannot be presumed to have knowingly 
extended the license to him. [p. 764, col. 2.] 

“A landlord has a right to demand back posses- 
sion of abadi site from a stranger in possession of 
the house on it and the burden of the proof lies on 
the latter to establish that his transferor had a 
transferabl8 interest in the abadi and not merely a 
license to occupy or that the terms of the license were 
such as disentitled the proprietor from re-entering 
on the site. [ibid] -. 


Appeal against a decree of the Addi- 
tional District Judge, Nimar, dated the 22nd 
‘June 1923, in Civil Appeal No. 48 of 1922. 

Mr, Fida Hussain, for the Appellant. 

Mr. J. Sen, for the Respondent. 


JUDGMENT.—In this case the only 
questions involved are :— 

(1) Whether a non-agriculturist labourer 
of a village abadi by ceasing to reside 
thers can be deemed to have abandoned his 
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connection with the, site, so'as to work a 
forfeiture and make a transfer by way of 
possessory mortgage, executed by him in 
favour of another voidable atthe option of 
proprietor of the abadi; and. 

(2) whether the non-residence of the 
heirs of the transferring occupant after the 
latter’s death lends support to the view 
that the occupant and his heirs have 
abandoned their residence and thereby for 
feited their right of occupancy of the 
village abadi sites and. 

(3) whether the new wajib- ul-arz and 
s. 203 of the new Land Revenue Act of 1917 
govern the present case. 

In this case one Ganpat got a plot in the 
village abadi some 25 years ago and built 
houses thereon with the permission of the 
proprietor for the time being. He was not 
an agriculturist at the time but apparent- 
ly secured the license as a non-agriculturist. 
He mortgaged his houses with possession 
to the defendant in 1916 and left the vill- 
age and never returned. He died while 
he was absent from the village and his heirs 
also have notcared to take up residence in 
the village. The malguzar, therefore, sued 
the mortgagee for ejectment as a trespasser 
on the ground that the original licensee 
having abandoned his connection with the 
abadi site and having no transferable in- 
terest in the title, the landlord or proprietor 
of the abadi was entitled to treat the 
license held by Ganpat as having been for- 
feited. 

The lower Court held that the malguzar 
had no right of re-entry and dismissed the 
suit. The lower Appellate Court has revers- 
ed the decision and given the plaintiff 
malguzar a decree for possession and it is 
the mortgagee in possession who is chal- 
lenging the decree passed against him. 


“In Second Appeal No. 411 of 1923, Labh- 
chand v. Darya Singh (1) decided by me on 
15th July 1924, I confirmed the appellate 
decision of this very Additional District 
Judge inwhich he held that the execution 
of a possessory mortgage-deed by an agri- 
culturist resident of an abadi site does not 
work a forfeiture so as to give a right of 
re-entry to the proprietor, where there i is no 
proof that the agriculturist has abandoned 
the site finally. In the present case the 
same Judge has held that the proprietor is 
entitled to re-enter if the non-agriculturist 
resident has executed a possessory mortgage- 


- (3) 82 Ind. Cas, 1058, 
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deed of the houses in the abadi sites and 
the mortgagee is inf possession under it 
and the non-agriculturist has left the vill- 
age and died and his heirs have not cared 
to retain their connection withthe houses 
in the abadi. These decisions at first 
sight seem to be conflicting. Ihave exa- 
mined them carefully and I find that the 
only point of distinction between the two 
is that in thisecase there is the finding that 
Ganpat who held the position of a mere 
licensee had “on leaving the village in 1916 
forfeited his right to occupy the site in 
suit.” His heirs have got no right to a 
. site in the Mouza Doman Mau and are 
not entitled to retain the house in suit. 
In the former case it was held that the 
transferring agriculturist had not severed 
his connection with the abadi or the ten- 
ancy lands held by him in the village. 
Before me it is contended that a mere 
execution of a mortgage and the delivery 
of possession of the house to the mortgagee 
does not work a forfeiture. I would con- 
cede this position but where there is be- 
sides this, an abandonment of all connec- 
tion with the property and there is nothing 
to show that the transferor or his heirs in- 
tend to keep up their connection with the 
abadi sites it was open to the lower Ap- 
pellate Court to inferthat there was such 
a final abandonment of the abadi sites as 
gave aright of re-entry to the proprietor. 


The mere fact that the equity of redemp-. 


tion has not yet been foreclosed does not 
necessarily indicate that the heirs have 
maintained their hold on the abadi sites 
of the house. I thiuk in the circumstances 
of the case the lower Appellate,Court has 
rightly treated thé license to occupy as hav- 
ing come toan end. a 
Tt is argued that it was for the plaintiff 
who seeks to ejectithe defendants to prove 


that they had an immediate right of re- . 


“ entry but that as the license in this case 
was admittedly in favour of a person agri- 
culturist the latter could claim to continue 
to hold the possession of the site under the 
mortgagor's heirs so long asthey have not 
been redeemeé@ by the heirs. This argu- 
ment is based upon a clause ain the wajib- 
ul-arz of 1893-94 to the effect that a non- 
cultivator may hold abadi sites on such 
terms as may be agreed upon between him 
and the proprietor. It is argued that the 
` plaintiff must prove that the terms were 
such as gave him aright to re-enter. In 
my opinion the plaintiff being the proprie- 
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torof the land and the defendant's mortgagor 
being only a licensee to whom the license 
was given in virtue of his position as a 
non-agriculturist Taboure® of the village, I 
think the most reasonable interpretation to 
be put upon his position would be that he 
got the concession because he resided in 
the village as a labourer and must enjoy 
the same so long as he retained that 
character. Such a license is no doubt herit- 
able but the heir must take it up, if they 
have never signified their intention to take 
it up. The proprietor cannot be presumed to 
have knowingly extended the license to 


them also. Of course if they take up, the pro- ` l 


prietor has no option in the matter. He 
must recognize them as persons entitled 
to enjoy the license .by inheritance. But 
that is not go, in cases where strangers trans- 
ferees are found to be in possession of the 
houses built on abadi sites, he has a right 
to demand back possession from them 
unless they prove that, their right is such 
as entitles them to resist ejectment. Such 
a right they could have none as their 
transferor himself has presumably no such 
right. It will be for them to prove that 
their transferor had a transferable interest 
in the abadi sites and not mere a license 
to occupy or that the terms of the license 
were such as disentitled the proprietor from 
re-entering on the site. In this case it was, 
therefore, open to the defendants to show 
this, they urged that Ganpat had proprie- 
tary right in the land but they failed in 
proving that fact. Their defence having 
thus failed they must submit to the decree 
passed in the case. 

This is alone sufficient to decide this 
second appeal. I do not, therefore, think it 
necessary to discuss the further question 
whetherthe terms ofthenew wajib-ul-arz or 
of s. 203 of the new Land Revenue Act of 
1917 apply to this case or not. I have dealt 
above with the position argued before me 
with reference to the terms of Ex. P-2 the 
wajib-ul-arz of 1893-94 by which the ap- 
pellants contend they are governed on the 
assumption that they are so governed. 

On the whole the decision appealed 
against is correct on the facts found and 
must stand. The appeal fails and is dis-. 
missed with costs. Costs in the Courts below 
will be paid by the appellant as ordered by 
the lower Appellate Court. 

G. R. D, Appeal dismissed, 
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° CALCUTTA HIGH COURT. 
` APPEAL FROM ORDER No. 178 or 1922 
wits Crvin Revisions Cases Nos. 120, 
121, 122 anp 147 oF 1922. 
“August 7, 1924. ; À 
Present:—Mr. Justice Suhrawardy 
“and Mr. Justice Duval. 
LOKE NATH SAHA AND orHErs— 
Derenpants Nos. 1 to 4 AND 6 to 9-- . 
| APPELLANTS 


* versus 
RADHA GOBINDA SHAHA AND OTHERS 
—PLAINTIFYS—RESPONDENTS. ` 

Partition suii—Parties, position of—Defendants, 
whether can claim partition inter st—Refusal to direct 
partition among defendants—Revision—Civil Procedure 
Code (Act V of 1908), s. 115. 

In a suit for partition the position of the parties is 
not that of plaintiffs or defenadnts as in other suits. 
In such a suit each party stands in the position of a 


plaintiff with reference to another and that of the. 


defendant with reference to some other. [p. 766, col. 1.] 
Unless there is a special reason it is not possible to 
deny to a co-partner the right of partition either at 
tea instance or at the instance of any one else. 
ibid. i 
. The defendants ina partition suit contended that a 
partition should not be decreed but prayed in the 
alternative that should a partition take place their 
shares should besepartely allotted to them: 

Held, that the Court had no reason to refuse the 
prayer of the defendants for partition of their shares 
anter se after the plaintiff's right to claim partition 
had been established. [p. 766, col. 2.] 
` Hikmat Ali v. Walwnnissa, 12 A. 506; A. W. N. 
(1890) 128; 6 Ind. Dec, (N. s.) 1067, distinguished. 

here ina partition suit the Court refuses to direct 
partition of the shares of the defendants’ inter se,. it 
fails to exercise a jurisdiction which is vested in it 
and its order is ‘liable to be set aside in revision. 
[p. 767, col. 1.] : 


Appeal against an ‘order of the Subordi- 
nate Judge, Second Court, Backergunge, 
dated the 15th of February 1922. 


Babus Gunoda Charan Sen and Nil Kanta 
Ghosh, for the Appellants. 


Babus Satindra Charan Khasnobis and . 


Nabadwip «Lal Saha, for the Respondents. 
` Dr. Sarat Chandra Basak and Messrs. 
Nabadwip Chandra Saha, Gopal Chandra. 
Das, Gunoda Charan Sen, and Nil Kanta 
Ghose, Dr. Dwarka Nath Mitter and Babu 
Narain Chandra Kar, for the Petitioner. 


| JUDGMENT,—This miscellaneous ap- 


peal and the four revision cases (Nos. 120 to 
122 and 147 of 1922) are directed against the 
same order. The plaintiff who is the re- 
spondent in the appeal and opposite party 
in the revision ¢ases brought a suit for 
partition. It was dismissed by the Trial 
Court; but on appeal it was decreed by this 


~ 
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Court and the case Sent back to the lower 


Court with the direction that partiticn he 
made of the properti. On the receipt of 


_ the order of this Court the Subordinate 


Judge passed the preliminary decree on the 
5th September 1921 fixing the shares of the 
parties. A Commissioner was appointed to 


. effect the. partition according. to the follow- 
_ing directions: 


“The Commissioner will 
partition the suit lands without interfering 


“as far as possible with the possession of 


the parties. Out of the lands to be parti- 
tioned those lands which are nectssary to 
remain in the joint possession of the parties . 
shall remain joint. The Commissioner will 
consider about the separate partition of the 
Tands belonging to the shares of defendants 
Nos. land 2." The defendants Nos. 23 to 
25 applied to the Subordinate Judge to have 
their shares partitioned, By this judgment 
dated the 19th January 1922 the Court be- 
low allowed the prayer; and an objection 


was taken to the preliminary decree to the 


effect that the 1/7th share of defendants 
Nos. 23 to 25 should also have been direct- 
ed to be partitioned by metes and bounds, 
All the defendants except defendants Nos. 
28 to 30 subsequently applied to the learned 
Subordinate Judge to have their shares 
separately partitioned. It appears that 
defendants Nos. 1to 11 had 1-7th share, 
defendants Nos. 12 to 22 1/7th, defendants 
Nos. 23 to 25 1/7th, defendants Nos. 26 and 
27, 1/7, defendants Nos. 28 to 30 1/7th and 
the plaintiffs 2/7ths. The plaintiffs and des 
fendants Nos. 28 to 30 objected to the parti- 
tion of the shares of the defendants on the 
ground that the plaintiffs would not get 
suitable and convenient lands and there 
would be great delay in effecting the parti- 
tion. The plaintiffs further stated that 
they had no objection ifafter the plaintiffs 
had got possession of the lands (in their 
respective shares) to their satisfaction, the “ 
defendant's shares were partitioned and 
allotted to them. The learned Subordinate 
Judge heard the parties in respect of their 
applications and by his order dated the 
15th February 1922 disallowed the prayer 
of the defendants for partition of their 
shares in separate sahams and the Com- 
missioner was directed to effect a partition 
of the plaintiffs’ shares only. The Subor- 
dinate Judge had proceeded solely upon 
the decree of this Court in First Appeal 
No. 98 of 1918 made on the 10th March 1920, 
The direction in the decree is to the follow- 
ing effect: “So far as it is possible “in 
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making the partition, the Judge shall leave 
the respective parties in possession of the 
lands that they are mow in possession of. 
If necessary, the Judge in making the 
partition shall equalise the plaintiff's share 
out of the lands-in the possession of the 
defendants and in the first place, out of 
lands in which the defendants do not claim 
a permanent interest.” The Court below is 
of opinion that this decree restricts his 
jurisdiction for ordering a general partition 
amongst the parties and that partition 
could omly be between the plaintiffs on the 
one hand and the defendants on the other. 
We do not think that this interpretation 
ought to be put to the decree. It is to be 
observed that the plaintiff's suit was obvi- 
ously dismissed by the First Court. An 
appeal was taken to this Court solely on the 
ground that the Court below was wrong in 
holding that the land was incapable of 
partition. There was no question in this 
Court at that stage of any partition be- 
tween the defendantsinter se. The decree, 
therefore, was found limited to giving a 
direction to the effect that partition should 
be effected. It is argued on behalf of the 
petitioners that the direction in the judgment 
that the Judge shall have the respective 


“ parties in possession of. the lands, that they 


are now in possession of contemplates a 
general partition amongst the parties, It is, 
on the other hand, contended by the plain- 
tiffs that by the expression ‘respective 


-parties’' ig meant only the plaintiffs on the 


one hand and the defendants on the other. 
This may or may not be the intention of 
the Judges who passed the decree; but it 
is clear that this point was not before 
them and they were not called upon to pass 
any order with regard toit, It cannot be 
quéstioned -that every co-parcener has a 
right to claim partition, In a suit for par- 
tition the position of the parties is not that 
of the plaintiffs and defendants as in other 
suits: for in a partition suit or in a suit 
for administration or in a suit for a similar 
nature every party stands ina position of 
a plaintiff with reference to another and 
that of the defendant with reference to 
some other. Unless there is a special 
reason itis not possible to deny to a co- 
parcener the right of partition either at 
his own instance orat the instance of any 
one else. The defendants had all from'the 
very beginning claimed aseparation of their 
gahams in case partition: was ordered by 
the Court. No doubt their first contention 
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was that there should not -be a partition; 
but they added in their written statements 
as in their petitions to the Qourt that should 
a-partition take place their shares should 
be separately allotted to them. In these cir- 
cumstances we fail to see on what ground 
could the lower Court, refuse the prayer of 
the defendants for partition of their shares. 


. The view which the learned Subordinate 


Judge has taken of the judgment of the 
High Court is not, in our opinion, correct 
and, therefore, the only course left to us is 
to set aside the order of the Subordinate 
Judge dated the 15th February 1922 and 
order that the Commissioner be directed to 
allot separate sahams to the different sets 
of respondents. The- learned Judge has 
relied upon the principle which he considers 
has been laid down in the case of Hikmat 
Ali v. Waliunnissa (1). The facts of that 
case are that of several co-sharers who were 
Mubhammadans some applied for partition of 
a certain property. The other co-sharers 
objected to the partition and did not claim 
a partition of the shares of the defendants 
inter se. The Court below, however, passed 
a decree ordering a partition of the entire 
property amongst the co-sharers. One of 
the defendants appealed and the learned 
Judges held that no partition amongst the 
defendants inter se having been prayed and 
the parties not consenting to any such par- 
tition being made the Court below had no 
jurisdiction to partition amongst the de- 
fendants the residue of the property left 
after partitioning the plaintiffs share. We 
fail to see how the facts of that case and 
the law laid down therein can help the 
plaintiffs in resisting the application of the 
defendants for partition oftheir shares, It 
now remains for us to pass orders on the 
appeal and the applications before us. It 
has been conceded and there can be no 
doubt, that no appeal lies to this Court 
from the order complained of and dated the 
15th February 1922. The Miscellaneous 
Appeal No. 178 of 1922 is, therefore, dis- 
missed, 

With regard to the revision cases, we 
have been invited to the learned Vakil’s 
appearing for the different sets of defend- 
ants to interfere with the order complained: 
of under s. 115, C.P.C., whereas it is argued 
on behalf of the plaintiffs that it is nota 
question which affects the jurisdiction of 
the Court below. In consideration of the 


one 506; A. W, N. (1890) 128; 6 Ind. Deo 
N, 6. . 
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entire circumstances of this case we think 
that we ought to exercise our revisional 
powers. The effeet of the order passed by 
the Court below is to lead the parties to as 
many partition suits as there are co-sharers. 
It is moreover denying jurisdiction which 
is vested in the Court below, namely, to, 
~order partition at the instance of the defend- 
ants, We think that the proper order to 
pass in these revision cases is to set aside 
the order ofthe Court below and to give 
direction to the Court to direct partition 
alloting separate shares to the different 
sets of defendants who pray for partition 
according to their shares enumerated above. 
The result is that the Rules are made abso- 
lute. In the circumstances of this case we 
make no order as to costs either in the 
appeal or in the revision cases. 
Z. K. Appeal dismissed: 
Rules made absolute. 





CALCUTTA HIGH COURT. 
APPEAL FROM ÅPPELLATE DECREE 
No. 864 or 1922. 

July 10, 1924. 

Present :—Mr. Justice Suhrawardy 


and Mr. Justice Duval. 


Sır BEJOY CHAND MAHATAB, 
MAHARAJADHIRAJ BAHADUR 
of BURDWAN—Derenpant No. 2 
7 ~~-APPELLANT 
VETSUS 
Kumar SARAT KUMAR ROY AND 

x OTHERS—DBSFENDANTS—RBSPONDENTS. - 

Bengal Tenancy Act (VIII of 1885), s. 108— 
Boundary dispute, determination of, in absence of 
some owners—Record of Rights, entry in—Presumption 
of correctness—-Adverse ‘possession, requisites of— 

atching fish in tank, whether amounts to adverse 
posseseion, : 

An Executive Officer acting under the provisions 
o fs. 103 of the*Bengal Tenancy Act as it stood in 1896 
has no power to determine the boundaries between 
c onterminous estates as to which a bona fide con- 
troversy exists between the owners of such estates ; 
and an entry made in the Record of Rights in pursuance 
to any order passed concerning such dispute in ‘the 

absence of some of the owners of such estates will 
not carry with it the presumption of correctness. 
{p. 768, col. 2; p. 769, col. 1} tk x 

Bidhu Mukhi Dabi v. Bhugwan Chunder Roy Chow- 
dhury, 19 C. 643; 9 Ind. Dec. (N. s.) 871, followed. 

To prove title by adverse possession it must be 
proved that the possession was adequate m continuity, 
publicity and extent. [p. 769, col. 3 

Radhamoni Debi v. Collector of Khulna, 4 0. W.N. 
597; 27 ©. 943; 27 I. A. 136; 2 Bom. L. R. 592; 7 Sar. 
T O. J. 714; 14 Ind. Dec. (N. s.) 617 (P. O.}, follow- 
ed, i 
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Evidence showing that fishermen caught fish in a 
certain tank and gave a share of them to a certain 
person, does not amount to proof of adverse possession 
by the latter over the tank. [ibid [ 


Appeal against a decree of the Addi- 
tional Subordinate Judge, Burdwan, dated 
the 4th of February 1922, reversing that 
of the Munsif, Second Court of that place, 
dated the 3lst of January 1920. 

Dr. Dwarka Nath Mitter and Babu Sarat 
Kumar Mitter, for the Appellant. 

Babus Ram Chandra Majumdar, Pyari 
Mohun Chatterji and Monmatha Nath Gan- 
guly, for the Respondents. ° 

Babu Biraj Mohun Majumdar, for the 
Deputy Registrar. A 


JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff to recover 
khas possession after declaration of his 
title of a tank known as Bara Bhatpukur 
with its banks. The plaintiff's case is that 
this tank is situated in Mouza Nari and 
within his zemindari Touzi No. 2989 of 
Hughli Collectorate formerly Touzi No. 568 
of 24-Parganas Collectorate in respect of 
8-annas and in. respect of other 8annas 
share it was within the zemindari of Moha- 
raj Kumar Tagore under whom defendants 
Nos. 5 and 6 were putnidars, that the 
plaintiff was in possession but subsequently 


defendant No. 1, as lessee under the Maha- 


raja of Burdwan came into possession—the 
Burdwan Raj having had the tank recorded 
as being within Mouza Kallayanpore within 
its zemindari in the Record of Rights which 
was finally published in 1896. The learned 


Munsif found that originally the plaintiff 


with his co-sharers had title to this tank 
but that by adverse possession they had 
lost title and, therefore, he dismissed the 
suit. In appeal before the Additional 
Subordinate Judge the plaintiff urged that 
the claim of the Maharaja and his lessee 
to title by adverse possession had not been 
proved, the Maharaja in supporting the 
First Court’s decision further urged that 


-the plaintiff had no title to the tank at all 


and that it had always appertained to his 
zemindari. The learned Subogdinate Judge 
found in favour of the plaintiff on both 
these points and the Maharaja of Burdwan 
who is defendant No. 2, in the suit has 
appealed. No appeal has been filed on be- 
half of the lessee the successor-in-interest 
of the original lessee defendant No. 1. 

The facts as to this tank as appear from 
the findings of fact which have been arrived 
at by the lower Court may be briefly stated, 
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as follows, It lies just on the boundaries 


` between Mouzas Kallayanpore and Nari; 


and when the Thak*Survey took placè in 
1855, there wasa dispute as to the mouza 
to which it belonged. The tank is des- 


-cribed by the learned Additional Subordi- 


nate Judge as a “mathan” tank, i.e., situated 
in the midst of fields. It appears to have 
been covered with weeds and jungles in 
recent times until it was re-excavated and 
put in order in about 1907 by defendant 
No. 1. In 1855, however, at the time of the 
Thak Servey as we said, there wasa dispute 
as to which mouza it belonged and on -that 
occasion it was found that it belonged to 
Mouza Nari, Touzi No. 564 of 24-Parganas 
Collectorate and not to Kallyanpore Mouza 
and the Thakbust map was ordered to 
be corrected ‘accordingly. There is no 
evidence that after this any act of 
possession was exercised in respect of this 
tank; but when the Record of Rights was 
prepared-of lands within the ambit of the 
Burdwan Raj in. 1896, it appears to have 


been entered in Mouza Kallyanpore and , 


subsequently in 1901 a pattah was given to 
the present defendant No.1, on behalf of 
the Burdwan Raj for it. After that it 
would appear that defendant No. 1, paid 
some rent. But the finding of fact arrived 
at by the learned Subordinate Judge is that 
he did not exercise any act of possession 
beyond oceasional catching of fish and there 
was no real act of possession openly adverse 
to the plaintiff exercised by defendant No.1, 
up till about the year 1906, and after that 
time the defendant No.1, did, as a matter 
of fact, clear out the weeds, re-excavating 
the tank, and let out some of the banks. 
Finally, however, in 1916 the plaintiff's 
servants caught fish in the tank and there- 
upon defendant No. 1, brought a Small 
Cause Court Case (being Case No. 488 of 
1918) and obtained a decree against the 

laintiff for the value of the fish so caught. 

hereupon this suit was brought. The 
learned Subordinate Judge found, as a 
matter of fact, that in view of the decision 
of 1855 the title to the tank was with the 
plaintiff and that since then though there 
has been this Record of Rights and though 
defendant No. 1 had taken lease from 
defendant No. 2, so far back as 1901, there 
was no adverse possession by defendant 
No. 1, and defendant No. 2, to the plaintiff 
till about the year 1907 when as a matter 
of fact, the defendant No. 1 actually cleared 
fhe tank and.let out the banks for agricul- 
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tural purposes. He holds, therefore, that ås 
adverse possession only began to run in 
1907, the suit to* recover possession was 
not barred in November 1918 and he, 
therefore, decreed the plaintiff's suit. 

In this appeal, the first point urged on 
behalf of the appellant is that the plaintiff 
has failed to prove his title: to the tank; 


‘the second point is that the finding as to 


adverse possession is wrong that defendants 
Nos, 1 and 2 have, as a matter of fact, been 
in adverse possession for a period consider- 
ably more than 12 years from the date of | 
the institution of the suit. 

As to the first point, it is urged that there 
were no papers put before us of the Perma- 
nent Settlement’ to show that the tank 
actually fell within the ambit of the village 
Nari at that time. It is next urged that 


the Thak and Survey papers of 1855 are 


insufficient to decide the- question and 
that the proceedings that arose in 1855 
show that the Burdwan Raj was in possession 
before that time but had been dispossessed. 
The fixing of the Thak boundaries was 
made after the decision of the dispute 
between the parties by the Revenue Author- 
ities and it must go to establish that from 
1855 onwards possession was with the plaint- 
iff; nor does it appear that the Burdwan 
Raj ever contested that position for 40 years 
after that decision by bringing a suit in 
the Civil Court. But it would appear that 
when the Record of Rights was prepared in 
1895 under the old Chap. X of the Bengal 
Tenancy Act, the Burdwan Raj pointed out 
this tank as being within the ambit of 
Mouza Kallyanpore and in the finally pub- 
lished record the tank was so included. It is 
urged, however, on behalf of the respondent 
that the presumption which arises in con- 
sequence of this entry is of title value. In 
the first place, there is nothing to show that 
the zemindars of the mouzas lying on 
the boundaries of the Burdwan Raj Estates 
mouzahs were present at the Survey or knew 
at all of the entries in this Record of Rights; 
and in this connection reference is made to 
the decision in the case of Bidhu Mukhi 
Dabi v. Bhugwan Chunder Roy Chowdhury 
(1), where it was held that an Executive 
Officer, acting under the provisions of s. 108, 
Bengal Tenancy Act as it stood in 1896 has 
no power to determine the boundaries 
between conterminous estates as to which 4 
bona fide controversy exists between the 


(1) 19 O, 643; 9 Ind, Dec, (x. s.) 871, 


- [86 IC, 1925] 


owners of such estates. In this case as.T 
have already said, there is no evidence to: 
lead us to hold that the owners of the con-, 
terminous estates wére befére the Revenue 
Officer in these’ proceedings. We must, 
therefore, hold that the decisions of the two. 
Courts below that the plaintiff had title to 
the tank in 'guestion any how.by.40 years’ 
adverse possession is fully established. 

The next point is whether he has lost. 
that title by adverse possession. Now, here 
‘we are bound by the findings of fact found 
by the First Appellate Court. It is clear - 
that in 1901 the Burdwan Raj granted a 
pattah to defendant No. 1, in respect of this. 
tank. But the learned Judge finds that 
after that period and up to 1906, the evi-. 


-dence of possession on behalf of defendant. 


No. 1 is.of a very meagre character. The. 
tank was full of weeds and the. evidence of: 
his possession consists of isolated acts of 
catching fish once or twice a year and it was. 
not until within 12 years of this suit being, 
brought that defendant No. 1 really took ` 
any real interest. in the tank at all. It 
appears that about 1907.he did let out some 
of the lands on the banks of the tanks and, 
he took the trouble to clear the weeds. But 
as he has been pointed out in the case of 
Radhamoni Debi v. Collector of Khulna (2) 
to prove title by adverse possession as de- 
fendants Nos. 1 and 2 seek to do, thé posses- 
sion required must be adequate in continu- 
ity, publicity and extent. As we read the 
findings of fact of the learned Subordinate ` 
Judge the evidence of „fishermen going 
into the tank, catéhing some fishand giving 
to defendant No. 1 a.share of them did not 
amount, to such possession, and on this’ 
finding we can- only conclude that until 
1907 there is no adequate.adverse possession - 
by. defendants Nos. 1 and 2 at all. Any- 
thing: done up to. that: was done merely 
behind the back of the plaintiff and his co- 
sharers: Accepting this finding of fact 
we must, therefore, hold that defendants 
Nos. 1 and 2 have failed to prove ‘adverse 
possession for a period of 12 years prior to 
the institution of the suit so as to destroy 
the plaintiff's title. Defendant NO. 1, is: 
now dead and is represented by his minor 
son. No appeal has been preferred on his 
behalf. It was sought on behalf of him to 
argue that independent of the lease of. 
defendant No, 2 he has at least an occu- 
pancy right in the tank: It does not appear 
(2) 40. W. N. 597; 27.0: 943; 27 T. A.136; 2 Bom. L. 
R. 592; 7 Sar. P. C. J. 714; 14 Ind. Dec. (x. 8.) 617 (P.O)... - 
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to‘us that the lease given to his predecessor 
in.190L’was' an agricultural lease at all. 
But apart from that we cannot .further go 
into this matter as this question should have 
been a matter of appeal and no appeal has 


- been lodged. 


In'the result of the above findings we 
‘dismiss the appeal with costs. 
Z. K. Appeal dismissed. 


' ALLAHABAD HIGH COURT. 

LETTERS PATENT APPEAL No. 143 or 1923. 

' January 8, 1925. |, f 
Present :—Sir Grimwood Mears, Kr., Chicf 
Justice, and Mr. Justice Piggott. 
B. SHANKAR SAHI AND OTHERS— 
i DEFENDENTS——ÅPPELLANTS 
: TT versus 
BAICHU RAM AND oTHERS—PLAINTIFFS 
— RESPONDENTS. . 

Hindu Law—Joint family — Manager, whether 
entitled to sell family property in order to pre-empt 
other property—Pre-emption decree, whether antece- 
dent debt. ` 

A Hindu father is not entitled to encumber joint. 
ancestral property in order to acquire the necessa: y 
funds to pre-empt other property. [p. 770, col. 1.) 

A pre-emption decree merely gives the pre-emptor 
the’ option of acquiring certain property at a cer- 
tain price. He is laid under no obligation to acquire 
the property unlesshe chooses. The money required 
to satisfy a pre-emption decree cannot, therefore, le 
regarded as an antecedent debt due from the pre- 
emptor so as to justify an alienation of family property 
by-him. [p. 770, col. 2.] 

Case-law discussed. 

Letters Patent Appeal from a judgment 
of Mr. Justice Gokul Prasad, dated the 15th 
of April 1923. 

- Mr. Shiva Prasad. Sinha, for the Appel- 
lants. ‘ l š 

Messrs. Haribans Sahai and Lakshmi 

Narain Tewari, for the Respondents. 


JUDGMENT.—On the 31st of March 
1915 Mahadeo Sahai obtained a decree ina 
pre-emption suit which entitled him, if he 
deposited Rs. 2,800 in sixty days, to acquire 
certain property in preference to a third 
person. On the 10th of June 1915 he with 
his son Bhola Sahai mortgaged a portion of 
the ancestral property which he proposed to 


“acquire by pre-emption for the sum of 


Rs. 299. This was only one-of a series of mort- 
gages by which he raised a considerable 
sum of money. On thé 23rd of November 
1918 the plaintiffs brought a suit for fore- 


r 
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closure and that suit has been resisted by 
the sons of Bhola Skhai, who take the point 
that the mortgage of the 10th of June 1915 
was not a transaction which theit father and 
grandfather could enter into and thus en- 
cumber the joint ancestral property. 

In the Munsif’s Court the Munsif freed 
the ancestral property from the obligation 
of the mortgage, but gave a decree by which 
the mortgage money was to be recovered 


from the pre-emptive property which by’ 


that time had passed into the possession of 
the family as joint family property: It is 
that decree which in appeal to-day the ap- 
. pellants ask us to restore. 

The question, therefore, before us is whe- 
ther in an ordinary case a Hindu father 
can encumber joint ancestral property to 
| acquire the necessary funds to pre-empt 
other property. In our opinionhe cannot 
doso. The first authority which was called to 
our notice by Mr. Sheo Prasad Sinha was the 
case of Palaniappa Chetty v. Deivasikamony 
Pandara Sannadhi (1). The passage on 
which reliance is placed is not an attempted 
definition of what ismeant by “benefit to the 
estate” butis a passage giving illustrations of 
what in the ordinary course would be likely 
to be accepted by a Court as instances of 
“benefit to the estate.” Their Lordships 
of the Privy Council said “The preservation, 
however, of the estate from extinction, the 
defence against hostile litigation affecting 
it,-the protection of itor portions from 
injury or deterioration by inundation, 
these and such like things would ob- 
viously be benefits.” Now all of those 
matters are rather in the nature of 
a shield ; that isan expense which arises 
and which has to be met in order to keep 
alive the whole of the ancestral property or 
some portion of it. There is nothing in 
either of those illustrations which supports 
the view that a Hindu father can volun- 
tarily go forward and initiate litigation for 
the purposes of extending the boundaries 
of his property, and having suceeded 
in that itigation and having obtained a pre- 
emption decree which gives him liberty 
to do something, can thereby raise money 
and encumber the ancestral joint family 
estate. This particular: passage quoted 
above was referred to by a Bench of this 
Court in a case to be found in Bhagwan Das 


(1) 39 Tod, Cas. 722; 15 A. L. J. 485 ; 21 O. W. N.729; 
1 P, L. W. 697; 33M. L. Jl; 19 Bom. L,R. 567; 22 
M, L. T. 1; (1917) M. W. N. 507 ; 26° O. L, J, 153; 40 
“PA 709;6 L, W. 282; 44 L A. 147 (P,G) > 
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` antecedent debt. 
judgment pronounced against the view that 


(86 1. ©. 1925) 


Naik v. Mahadeo Prasad Pal (2), where he 
learned Judgeshaving quoted what already 
appears above in inverted commas gave this’ 
interpretation of their view. of the passage 
“There is nothing in these remarks to 
encourage the notion thatan adventure in 
the shape ofa speculative suit which might 
possibly bring profit to the estate could 
properly be regarded’ as a ‘benefit to the 
estate or a ‘legal necessity’. Their Lord- 
ships’ observations rather import that any 
act for which the character of ‘legal neces- 
sity’ or ‘benefit to the estate can be claimed 
must necessarily bea defensive act, some- 
thing undertaken for the protection of the 
estate already in possession—not an act done 
with the purpose of bringing fresh proper- 
ty in possession, and which may or may 
not be successful under the chances attend- 
ing upon litigation” Weagree with the 
view’ taken by this Court and the 
position on the LOth of June 1915 was that 
the father was under no obligation what- 
ever to raise any money at all. There is no 
evidence that if was required for any 
protection of his estate. . 1t was a voluntary 
act of acquisition, which might or might 
not have been a good bargain had he had 
the ready money to acquire the property 
but was, in our opinion, certainly an act 
which he could not be permitted by Hindu’ 
Law ‘to do, if it involved as it did, the crea- 
tion of a mortgage of the joint ancestral 
family property. j 


The nature of: a pre-emption decree has 
recently been considered in the case of 
Chaturbhuj v. Gobind Ram (3), In that case 
a decree for pre-emption had been obtain- 
ed and a mortgage of joint family property 
executed, and the question arose whether 
the pre-emption decree constituted an 
The Court in giving 


it was an antecedent debt and added “When 
all is said and done, the pre-emption decree 
merely gave Govind Ram the option of ac- 
quiring certain property at a certain , price. 
He was laid under no obligation to acquire 
the property unless he chose. It seems to 
us that it would-be very dangerous to hold 
that the money required to satisfy the 
pre-emption decree was an antecedent 
debt due from Govind Ram on the date on 


(2) 71Ind Cas. 959; 21 A L. J. 271; (1923) A. L R. 
(A) 298; 45 A. 390. ` : 

(3) 74 Ind, Cas, 571; 45 4,407; 21 A, Le J, 848; (1923) 
A L R (4) 218, 


\ 
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Which each of these mortgages, respectively, 
was executed.” : 
‘Mr. Haribans Sahai has brought to our 
attention thecase of Tula Ram v. TulshiRam 


(4). The facts of that case were that the 
lender was endeavouring to recover his 


‘money from the mortgagor on ‘the ground | 


that the lender had made dueand proper 
enquiries and had been told and believed 


' that the money was being applied in the 


purchase of certain property. Unknown to 
the mortgagee the purchase-money for the 
preperty had already been provided from 
some other source buthe was not aware of that 
and it was accepted that the purchase was a: 
proper purchase and beneficial to the plaint- 
iff. In our view what the Court was consider- . 
ing there was the consequences which were 
to follow from the enquiries made by the 
lender andthe acts of the borrower in ap- 
plying the money unknown to the lender for 
a different purpose from that for which he . 
had professed to borrow. lt seems to have 
been conceded that the Hindu father had a, 
a right to acquire fresh property and mort- ` 


. gage the ancestral property as a security for 


‘that ‘loan. The 1917 case, reported as. 


Palaniappa Chetty v. Deivesikamony- Pan- 
dara Sannadhi (1),.which we have already 
referred to, was not brought to the attention 
of the Court and the transaction was not 
impeached by any ‘one on the lines that 
the father had not the power to encumber 
the estate. We -think that case does not 
controvert the general line of authority 
which is indicated in Palaniappa Chetty v. 
DNeivasikamony Pandara Sannadhi (1), is | 
continued in Bhagwan Das Naik v. Mahadeo 
Prasad Pal (2) and the reasonifig and 


consideration of the nature of a pre-emption 


decree: given in the case of Chaturbhuj v. 
Gobind Ram (3). a A 
For these reasons we are of opinion that 
the appeal must be allowed and the deci- 
sion of the Munsif restored; and inasmuch 
as we think that the respondents should 
have accepted that decision as the right 
decision when it was given, the costs here 
must be paid by the respondents together 
with fees on the higher scale. 
- Appeal allowed, 


-Z.K 
(4) 60Ind,-Cas. 3; 42 A. 559; 18 A. L. J. 699. 
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PATNA HIGH COURT. 
CIVIL APPEAL No. 328 or 1922. 
January 28, 1925. 
Present :—Justice Sir B. K. Mullick, Kr., 
and Justice Sir John Bueknill, Kr. 
Sm RAMESHWAR SINGH BAHADUR, 
MAHARAJADHIRAJ or DARBHANGA—~ 
PLAINTIFF —A PPELLANT 


: versus 
RIT LAL SINGH AND OTHERS— 
DEFENDANTS—RESPONDENTS, 

Ejectment—Plea of tenancy, failure of—Adverse 
possession—Burden of proof. 5 

Where in answer to a suit for ejectment the de- 
fendant sets up a tenancy by contract and fails to 
prove it, the burden is upon him to show some title 
which will either extinguish or diminish the extent 
of the plaintiff's title. If the defendant fails to do 
so the plaintiff is entitled to a'decree. If the defend- 
ant pleads adverse possession the onus is upon him 
to show what was the date from which such posses- 
sion began to run.’ The plaintiff's suit cannot be 
‘dismissed till the precise title acquired by the de- 
fendant by adverse possession has be2n determined. 
[p. 772, col. 1.]- 
- A limited interest can bs acquired: by adverse 
possession, but the facts necessary to prove such pos- 
session must be found. [p. 772, col. 2.) 


Appeal from a decision of the Subordi- 
nate Judge, Monghyr, dated the 20th Des 
cember 1921, affirming that of the Munsif, 
Begusarai, dated the 25th April 1921. 

Mr. Murari Prasad, for the Appellant. 

Messrs. S. N. Basu, 5. Dayal and B. K, 
Prasad, for the Respondents. Í 


- JUDGMENT. 

Mullick, J.—We think that the judg- 
ment and the 'decree of the learned Sup- 
ordinate Judge must beset aside and the 
appeal re-heard by him. 

The plaintiff sued for recovery of posses- 
sion of plot No. 959 alleging that the de- 
fendant first party had been in permissive 
occupation of it while the land was in 
the possession of the plaintiff's thikadar. 
The defendant first party pleaded in his 
written statement that the land was not 
the Ahudkashat of the plaintiff, but was 
the jote of the defendants and that they 
had acquired an occupancy right in the 
same. The second party defendants were 
sued because they were thg raiyais of plot 
No. 932. and because they had mortgaged 


‘that land to the defendants first party and 


the defendents first party had by some 
arrangement with the thikadars exchanged 
plot No. 932 for plot No. 959. It was the 
plaintiff's case that, with the expiration of 
the terms of the thika, the title of the first 
party to remain in possession of plot No, 
959 by virtue of the exchange ceasedetaq 


‘to him. Their case, therefore; 


172 


operate ‘and that the plaintiff was accord- 
ingly entitled to restime possession of the 
land. The second party defendants did 


not file any written statement and the suit. 


was contested by-the first party defendants 


only. At the trial these defendants set up the. 


case that they had been inducted into plot 


No. 959 by the manager of the plaintiff: 


in the year 1313 F. S. and had paid rent 
was not one 
of adverse possession but of alease from 
the plaintif. The learned Munsif found 


‘that the case that the defendants ‘first 
party ‘hid been inducted as tenants by 
He also found that 


the manager was false. 
in 1313 the plaintiff was in khas posses- 
sion, the thika havingexpired in 1312 and 


being renewed again in 1314. The learned- ` 
. Munsif finds that although the defendants 


first party were not inducted by the manager, 


` they in 1313: set up a right to -occupy 
. as. limitation ‘began to run “from that date, 
- the suit is barred. In the opinion of the 


The plea that the, defendants ` 
‘tenants by contract having been proved to 


learned Munsif ‘the fact that the factory. 


obtained a thika again with effect fron’ 
1314 and were in possession till 1322 does 


.not prevent limitation from continuing to : 


Tun. 


In appeal before the Subordinate Judge 


the only point that was argued was the ques- 
tion of limitation. The learned Jud ge held 


“that as the plaintiff had not proved posses- 


sion within 12 years of the suit which 
was brought in 1327, the suit was barred. 

: Im second appeal it is urged on behalf 
of the plaintiff that. there has been nọ 
proper trial of the case in the Court below. 
became 


be’ false, the onus: is upon the defendants 
to show some’title which will either ex- 


tinguish or diminish the exent of the plaint-: 


iff’s title. °If'the defendants fail then the 
plaintiff is entitled toa decree. If the defend- 


ants plead adverse possession the onus is 


upon them and they must show what was the 


-date from which such possession began to 


Now, upon this point there is no find- 
The learn- 


run. 
ing by the Subordinate -J udge. 


cd Munsif does find that the defendants ` 
‘have acquired an occupancy 


right by 
adverse possession, but it is not shown upon 
what evidence he has come to this finding. 
It is not known whether the right which 


- he- the defendant set up in 1313 was the 
‘right ‘to retain possession - of plot No 959- 


" jn lieu of plot No.'932-of which they were 


the SOT O8 ES. If so, they cannot plam 
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ferred against that of the 


(86.1. ©. 1925) 


a right to occupy plot No. 959 as an Daip 
pancy raiyat. 

It is true that a limited era can be 
acquired by adverse possession, but the 
facts necessary- to such possession must be 
found, there is no finding by either Court 
when the declaration of the right to hold 
plot No. 959 as a raiyat was first made. 


In this case the plaintiff's suit cannot bo ih 


dismissed ‘till the precise title acquired . 


by adverse possession has been determined: 
The judgment of the lower Court is set > 


aside and the appeal will be Wang with 
costs, ; 
Bueknill, J.—I agree. 


Z. K. Order set aside, 


MADRAS HIGH COURT. 
Srconp CıvıL APPRAL No. 666 or 1922. 
. “November 12, 1924. - 
Present:—Mr. Justice Ramesam. 


`P. SAMBASI VA a AEG 


KADANG 


RAMASAMY SASTRIAL AND OTHERS— 


1. 


DEFENDANTS Nos. 1 ro 3, 5 To 20— . œ 


RESPONDENTS. 

` Hindu Law — Widow — Surrender—Arvangement- 
amongst reversioners, effect of —Estoppel. 

The conditions of a valid surrender -by a Hindu 
widow are the complete self-effacement of nthe widow“ 
and the absence of a device by the widow to divide 
the estate with the reversioners. Where these con- 
ditions are present the surrender will be valid and 
will not be invalidated by. the fact that the rever- 
sioners are to divide the property in shares different 
from what they would get as reversioners. Such an. 
arrangement would be valid as a family arrangement 
arrived at by means of the surrender and a persón, 


“who ‘is a party to such an arrangement, is estopped 


from putting forward a claim inconsistent with it. 
Sureshwar Misser v. Maheshrani Misrain, 57 Ind. 
Cas. 325; 48 O. 100 at p. 108; (1920) M. W. N. 479; 
39 M. L. J. 161; 28 M. L. T. 154; 2 U. P. L. R. (P. C) 
128; 12 L. W. 461; 18 A. L. J. 1089; 47 I. A. 233; 25 
C, W.N. 194 (P; ©), Kanhai Lal v. ‘Brij Lal, 47 Ind. 
Cas. 207; 40 A. 487; 22 C. W. N. 914; 8 L. W. 219; 
24 M. L. T. ee 35 M. L. J. 459; 16 A. L. J. 825: 
(1918).M. W., N. 703; 28 C. L.J. 394; 5P. L. W. 294; 20 


Bom. L. R. 1048; 451 A. 118 (P: 0) and Fateh Singh ` 


v. Thakur Rukmini Rawanji Maharaj, 72 Ind. Cas. 
8; 45 A. 339; 21 A. L. J. 235; (1993) A. LR. (A) 387 
E. B.), relied on. 

Second appeal against a decree of the 


‘Court of the Subordinate Judge, Kumba- | 


konam, in Appeal Suit No. 64 of 1921, pre-' 
‘Court of the 


[86 I. O. 1925] 


District Munsif, Valangiman, in Original - 


Suit No..65 of (919. é ` A. 
The Advocate General: and Mr.’ K. S. 

Sankara Iyer, for the Appellant. 

- Messrs. K. Bhashyam Iyengar. and S. 

Panchapagesa Sastri, for the Respondents. 
JUDGMENT.—The finding about the 


adoption must be accepted. It was acted 


upon from:1867 to 1873 when the adopted 
boy died’ without being questioned by any 
relation. The reversioner, Ramachandra 
Sastrial lived only for three months after 
the death of Bhagirathi and it is not clear 
that he left a son or other reversioner who 
could claim the property. It is true that 
he left a widow but her inaction in not 


claiming the property is not inexplicable. © 


The Subordinate Judge is right in presum- 
ing the authority for adoption which took 
place in 1867 and which was not questioned. 

Tt is next argued that Bhagirathi and her 
daughters prescribed only for a mother’s 
and daughter's estates respectively and 
Ex. XVIII is relied on .for this purpose. 
‘ Exhibit XVIII throws no light on the estate 

prescribed by Bhagirathi or Valambal. 
Even as to Abirami Ammal, it is not clear 
that she claimed a daughter’s estate. The 
_ utmost that can be said for the appellant 
is that the document is dubious. , ‘ 

Exhibit XVII, is perfectly-valid as a sur- 


rénder. The conditions of a valid surrender— - 


(i. e.) the self-effacement of-the widow and 
the absence of a device by the widow to 


divide the estate with the reversioners are ° 


- satisfied [see Sureshwar Misser v. Mahesh- 
rani Misrain (1)]. The stipulation thas the 
_ reversioners are to divide the property in 
shares different from what they would get as 
reversioners (3/5th and.2/5th) does not make 
the surrender invalid. i oy Ne” 
The document is, ‘therefore, good as a 
-family arrangement—such arrangement 
being arrived at by means of surrender 
(see my judgment in Appeal No. 368 of 
1921). The plaintiff being a party to Ex. 
_ XVIII, is also estopped from putting for- 
ward the present claim: Kanhai Lal v. 
Brij Lal (2) and Fateh Singh v. Thakur 
Rukmini Rawanji Maharaj (3). 
(1) 57 Ind. Cas. 325; 48 C. 100 at p. 108; (1920) “m 


W. y 472; 39.M. L: J. 161; 28 M. L. T. 154; A 
L. R. (P. ©.) 128; 12 L. W. 461; 18 A. L. J. 1069; 47 
T. A. 233; 25 C. W. N. 194 (P: ©.). 

(2) 47 Ind.’Cas. 207; 40 A. 487; 22 0. W. N. 914; 8 
-L. W, 212; 21 M. L. T. 236; 35 M. L. J. 459, 16 A. L. 
J. 825; (1918) M. W. N. 709; 28 C. L. J. 394; 5 P. L. 
W. 294; 20 Bom. L. R. 1048; 45 1. A. 118 (P. C.). 

(3) 72 Ind. Cas. 8; 45 A. 339; 21. A. L: J 235; 
(1923) A. L R. (A,) -387 (F. BJ). : 


ABDUL HALIM D. ISMAIL MOMIN. 


‘objection filed by the plaintif. The ob- 


773 


The second appeal fails and is dismissed 
with costs one set. The Pleader’s fee is to 
be divided between the Ist respondent and 


. the respondents Nos. 5, 9, to 11 and 20. The 


Ist. respondent will be entitled to the 


` whole of the printing charges. 


V. N. V. f 
AK, Appeal dismissed. 


'PATNA HIGH COURT. 
Civin Reviston No. 460 or 1923. 
April 10, 1924. 
Present:—Mr. Justice Foster. 

ABDUL HALIM— PETITIONER 
f 4 versus 
ISMAIL MOMIN—OpposirEe PARTY. 

Civil Procedure Code (Act V of 1908), Sch. II, para. 
15-—-Arbitration—Arbitrator consulting outsider— Con- 
fidential enquiry—Misconduct. 

It is no misconduct inan arbitratorto consult an 
outsider on a question of law or as to the style, syntax 
of grammar of his award; but if the arbitrator arrives 
on a finding of fact by consulting an outsider and 
allows him to affect his decision, it amounts to 
misconduct. [p. 774, col. 1.] 

An arbitrator who makes an enquiry or receives 
confidential information behind the back of the par- 
ties is guilty of misconduct. [p. 774, col. 2.] 

Civil revision from a decision of the 
Munsif, Madhubani (Darbhanga), dated 
the 13th September 1923.- 

Mr. Ram Prasad, for the Petitioner, 

- Mr. Mohammad Hasan Jan, for the Op- 
posite Party. 

JUDGMENT.—This was a title suit 
pending in the Court of the Munsif of 
Madhubani, the subject-matter being a 
small parcel of land, the site of a house. 
On the 20th June 1923 the parties put in 
a petition to the Court to the effect that they 
had agreed to refer the matter-to arbitra- 
tion, that they had agreed that the arbitrator 
should be one Azizul Hassan and that the 
arbitrator- was empowered by them to decide 
the case either with evidence or without 
evidence or by any-other method as he 
should think fit. A few days later the 
Court drew up an order of xeference in the 


‘form prescribed in the Second Schedule 


of theC. P. O. attacing to that order a 
copy of the plaint and of, the written state- 
ment and the petition for reference to an 
arbitration. The arbitration award was 


filed in Court in due course signed by Azizul 


Hassan alone. This award was subject to an 


Lad 


me 


Section was- disallowed by the learned 
Munsif and the suit was dismissed in 
terms of the award. The plaintiff now 
moves this Court for*revision of this order 
and urges two groundseach of which has 
reference tosome passagein the arbitra- 
tors award. In the second paragraph of 
that award he stated that he began the 
arbitration: on the 12th July 1923 in the 
presence of four persons whom he names 
and who, hesays, were men of good birth 
and trustworthy. He says that he associated 
them with him in one assembly for the pur- 
pose of» strengthening his own oinpion 
(waste mustahkam karne rai apne). Now, 
the objection is that this was misconduct 
inasmuch as the arbitrator was sbirking his 
responsibilityand was going beyond theorder 
of reference under which he was acting. 
The cases of Jamna Kunwar v. Nasib Ali (1) 
and Phiranv Bahoran (2) are invoked as 
authorities for holding that the arbitration 
was void. But in those cases the arbitra- 
tor, undoubtedly, failed to take the whole 
responsibility for the award. In the pre- 
sent case, the arbitrator Azizul Hassan may 
have had those persons present, as he said 
jn Court, in order that they might help 
him to put his award ina presentable form, 
and possibly that may be the meaning of 
the words waste mustahkam karne rai apne; 
or he may have meant merely to make it 
clear that he was not acting in a manner 
that was in any way surreptitious, Whatever 
may have been his motive in getting those 


people to sit with ‘him, I can find nothing ' 


to indicate misconduct ‘on his part. He 
does not appear to have got any informa- 
tion from those personsor to have made 
use of it in arriving at the findings of fact. 
If, he asked them questions of law, or if 
‘he consulted them. as tothe style, syntax 
or grammar of his award, he was, I think, 
quite within his rights as an, arbitrator; 
-but if he arrived at any findings of fact 
by consulting the people and if he allowed 
the persons sitting with him to affect his 
decision as assessors then I should have 


misconduct. , 

A more serious objection is the second 

` paint urged by the petitioner towards the 

end of his award where he states “from 
the evidence of the parties and their wit- 
nesses and also from my confidential en- 
quiry from other persons it appears 

(1) 24 A. 313; A. W. N. (1902) 72, i 

2) 7 N. W: P. HO, R, 367. 


+ 
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that each party acted with the 
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that all the actions of the plaintiff are 
illegal”; now, here plaintiff. has obvi- . 
ously a genuine grievance. The learned 
Munsif in considering tlfis matter dis- 
allowed the objection of the plaintiff, firstly, 
on the ground that there wasnothing to 
show that thearbitrator had made use of 
anything learnt confidentially; and second- , 
ly, on the ground that the terms of the 
reference of arbitration admitted of con- 
fidential enquiry by the arbitration. As 
to the first ground taken by the learned 
Munsif I am prepared to agree that on 
looking at theaward itself there is noth- 
ing that I can put my finger on and say that 
it is the result of the confidential enquiry 
except the general statement which Ihave . 
guoted, namely, that “from confidential 
enquiry it appears that allthe actions of 
the plaintiff are illegal.” As to the second, 
ground Lfind myself absolutely unable to’ 
agree with the learned Munsif. No .arbi- , 
trator performing his functions, which are 
in a sense the functions of a Judge can 
listen to confidential information adverse 
to one or other party without committing 
grave misconduct The words of the peti- 
tion ofthe parties alowing the arbitrator 
full latitude in his method of coming to 
a decision cannot possibly be interpreted 
as including unfair conduct. 

The parties must be presumed to’ have 
signed that petition with an eye each to 
his own interest and no man with an eye 


-to his own interest would refer a case to 
Jan arbitrator todeal with it behind his 


back. On the contrary it may be assumed 
intention 
of taking the decision of an honest man 
who would arrive at his decision in ac- 
cordance with the methods dictated by 
equity and good conscience. The holding 
of confidential enquiries behind the back 
of either party has been consistently con- 
demned as misconduct in thelegal sense, 
The authorities are reviewed in the judg- 
ment of Mukherji, J., in the case of Ganes 


A . Narain Singh v. Malida Koer (3) and t 
been inclined to hold that there had been - (3) and there 


is a decision of: the Bombay High Court to © 
the same effect in Haji Ahmad Haji Hassam 
v. Essaji Tajbhoy. (4). 

In addition to the ground which the 
learned Munsif has adopted in disallowing 
the plaintiffs objection the learned Vakil 
on bebalf of the opposite party inthis Court 
has urged that substantial justice has been, 

(3) 10Ind. Oas. 450; 13 O. L J. 399 at p, 402, 

(4) 17 Ind. Cas. 696; 14 Bom. R. 1007" ia 
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qne in this case and that this case con- 
cerns a small. piece of land about which 


it is unnecessary to prolong the litigation. ` 


On both these points, l am without iùn- 
formation. He next urgesthat the arbitra- 
tor was justified in adopting any method 
he liked inasmuch as he is not bound by the 
rules of evidence. No doubt an arbitra- 
tor is ordinarily free from the fetters of 
adjective law, but that does not make 
bim free from the fundamental principles 
of justice. 
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` 


I have no alternative but to set aside ` 


the award and supersede the arbitration 
and direct that the Court will proceed 
with the suit unless the parties agree again 
to refer the matter to arbitration in which 
case the process will commence from the 
point indicated:in para. 1 of Sch. II 


of the ©. P. O. I do not feel prepared to. 


make this revision a matter for. costs in- 
asmuch as whatever has come between the 
“parties has come from the acts not of the 
parties themselves but of the Court and the 
arbitrator, 
J, therefore, award no costs. | . 
Z. K. i Revision accepted, 


awarunra 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 158 or 1923 wine 
Civin Revision No. 167 or 1924.. 

August 20, 1924. 

Present :—Jdustice Sir N, R. Chatterjea, 
Kr.. and Mr. Justice Chotzner. | 
ASIRUDDIN MONDOL AND orHERs— - 
J UDGMENT-DEBTORS—APPELLANTS 


) versus h 
RAM SAKHI DEBYA AND oTHERS— ` 


J)EOBUE-HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 2 (2), 38, 
47-~Bengal, N-W. P. and Assam Civil Courts Act 
(XII of 1887), s. 18—Eaecution of decree—-A pplication 
made to Court which passed decree—Jurisdiction to 
execute decree by sale and attachment of immoveable 
property situate within jurisdiction—Assignment of 
civil business, effect of—-Order ‘refusing to entertain 
application—A ppeal, whether lies—Revision. 

Where a Court which has passed a decree has 
jurisdiction under s. 13 (1) of the Bengal, N.-W. P. 
and Assam'Civil Courts Act over a certain area, an 
, application to execute the decree by attachment and 
sale of immoveable property situdte within that area 
must be made to that Courte under s. 38 of the 
G. P. C., and the mera fact that under s. 13 (2) 
of the Act the - jurisdiction of that “Court 
has been limited to civil puginess arising out 


‘the Third Court. 
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of an area which does not comprise within its 
limits the immoveable propérty sought to be attached 
and sold, does not deprive the Court of its jurisdic- 
tion to execute a decree passed by it by attachment 
and sale of immoveable property situate within the 
area over which it has been given jurisdiction by the 
Local Government. [p.'776, col. 1.] 

Case-law referred to. 

Where a Court declines to entertain an applica- 
tion for execution on the ground that it has no juris- 
diction, its order does not amount toa decree and is 
not ‘appealable but it is open to revision by the 
High-Court. [p. 777, col. 1.] 


` Appeal against an order of the Subordinate 
Judge, Bogra, dated the 30th January 1923, 
reversing that of the Munsif, Third Court, 
Bogra, dated the 26th August 1922. 
í Babu Atul Chandra Gupta, for the Appel- 
ant. 

Babu . Prafulla Chandrą Nag, for the 
Respondents. 

Dr. Sarat Chandra Basak and Babu Pra- 
falla Chandra Nag, for the Petitioner. 


JUDGMENT.—This appeal (Miscel- 
laneous Appeal No. 158 of 1923) and the 
connected rule (Rule No. 167 of 1923) arise 
out of proceedings in execution of a decree 
under the following circumstances. 

The decree-holders obtained a decree for 
money against the judgment-debtor in the 
Court of the Munsif, Second Court, Begra on 
the 11th May 1910. After several applica- 
tions for execution, the decree-holders final- 
ly madean application for execution of 
the decree in the Court of the Second Munsif 
on the llth May 1922, praying for attach- 
ment and sale of certain immoveble property 
situate within the jurisdiction of the 
Munsif, Third Court, as assigned by the 
District Judge under s. 13, cl. (2) of the 
Civil Courts Act. On the same day the 


“Munsif, Second Court held that he had no 


jurisdiction to entertain the application and 
directed it to be returned to the decree- 
holder for presentation to the proper Court 
within seven days. It is stated that this 
order was passed in Chambers and was 
shown to the decree-holder’s Pleader on the 
13th May who thereupon took the applica- 
tion back and filed it on the same day in 
That Court directed the 
decree-holder to file a “certificate”, presum- 
ably a certificate of transfer under s. 39, C. 
P. C.- Thereupon the decree-holder applied 
to the Second Court for a certificate and the 
latter sent the necessary certificate to the 
Third Court on the 18th May 1922. Pro- 


ceedings in execution thereafter were taken 


ih the Third Court. Subsequently upon 
the judgient-debtor’s objection the Third 


‘Court held that 
` barred “by 
` Subordinate Judge held’ that the. applica-~ 


the 
limitation. On appeal 


application was 
the 


tion was not barret. The judgment-debtors 


` | preferred an appeal to this Court, and the 


case was remanded for certain ‘findings. ' 
After the arrival of the findings the appeal 


“was heard, and at the hearing of the appeal 


`; arule was isstied calling upon the judg- 


ment-debtors to show cause why the order 
of the Second Court holding that it had no - 


, jurisdiction to entertain the. application 


wand returning the application for presenta- . 


tion to the proper Court should notbe set 


aside. 


The’ question for consideration is. whe- 
ther the’ Second Court had jurisdiction 


: to entertain the application for execution. 


s 


The Second. Court passed the decre, and 
under s. 38 of the C. P. C.,a decree may he 
exeecuted either by the Court which passed 


‘itor by the Court to which itis sent for 


execution. 


Section 37 provides that the 
expression “Court which passed a decree” 
shall’ ‘in relation to the execution of decrees 
unless there is anything repugnant in the 
subject or context be deemed to include, 
(omitting cl. (a) which has no. bearing 
upon the present question) (b)’ where the ` 
Court’ of firstinstance has ceased to exist 
or to have: jurisdiction. to execute it the 
Court which, if the suit wherein the decree’ 


. was passed was instituted at the time of - 


making the application forthe execution of 


. the decree would have jurisdiction to try 


such suit. 
‘ Inthe present case the Second Gaut pass- 


` ed the decree and it had not ceased to exist. 


- , to execute the decree. 


Prima facie, therefore, it had jurisdiction 
‘It is true that the 
property which the decree-holders sought to 
attach and sell was situated within the juris-. 
diction of the Third Court as assigned by 


the District Judge under 8.13 (2) of the 


Civil Courts Act. The territorial jurisdiction 


° conferred upon the Munsif, Second Court - 


by- the Local Government under s. 13 (1) 
extended over the whole of the Munsif 
Chouki including the place where the pro- 
perty sought, to > be attached lay. Our at- 
tention has been drawn to the wording of 


~s. 13 (2) of Act XII of 1887, viz: may ‘assign 
‘to each of them such civil business which 


“is different from the wording of s:.18 of 
“Act VI of 1871 under ` which. the’ District ‘ 


‘of his particular jurisdiction. 
sary, however, to consider the precise mean- 


Judge could assign to each the local limits. 
It is < neces- 


 ., 
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ing of the words ‘civil business’ for the pur- 
poses of the present case, as we do not 


think that the District Judge could by any 
order under s. 13 (2) ttke away the juris- 


diction of the Second Court to execute’ the’ 
decree passed by it, when‘(the execution © 


case not having been ‘transferred by it to. 


any other Court) it was the only Court 
which could execute it under the provisions 
of s. 38 read with s. 37 of the Code. In'the 


- case of Kali Pado Mukerjee v. Dino Nath | 


` Mukerjee (1), A obtained .a decree against 
Bin the Court of First Munsif of Howrah. 
After the decree, the local area, within 


which the cause of action arose and the. 


judgment-debtor resided, was transferred 
from the First.to the Second Munsif. On an 
application by A for the-execution of his 


decree .in the Court of the Second Munsif’ 


which allowed execution, it was: held that 


the Second Munsif had no jurisdiction toen- ` 


tertain the application and allow execution 
and that the application ought to have been 


made to the Court of: the First Munsif ` 


which passed the decree. In Bachu Koerv. 
Golab Chand (2) it was held that when Sub- 
ordinate Judges are appointed’ by the 


Local - Government with jurisdiction over 


the whole of a District the District Judge 
is not competent . under s. 13 (2) of 
the Civil Courts Act to: assign ‘them 
different areas soas to limit or define their 
respective jurisdiction. See also Mahamad 


Kazem Ali v. Naimuddin Ahmed (8) and. 


Jagannath. Prasad Singh v.- Sheonandan 


Sahay (å). 


In the cases reoriad as Bachu Koer 
v. Gulab Chand (2) and Jaganath` Prasad 


Singh v. Sheonandan. Sahay (4), the dec-, 


ree sought to be executed was a mortgage- 
decree. We have referred to those cases 
to show what view was taken of- the provi- 


sions of s. 13 (2) of the Civil Courts Act.-. 


‘On behalf of the respondents we are referred 


to Prem Chand Dey--v. Makhoda Debi (5); 
where it was held that territorial jurisdiction . 


isa condition precedent to a Court executing 


a decrce. But the question is, did the Second 


Court in the present case cease to have terri- 
torial jurisdiction, and we have held that it 
did not. 


Tt is contended on behalf of the opposite 


(1) 25 ©. 315; 13 Ind. Dee. fw. ae 
(2) 27 C. 272; 14 Ind. Dee. (x. 


s.) 18 
a 1 Ind. Cas. 210; 260. W. N 216; (1922) ALR- 


Ay 62 Ind. Cas. 487; 6 P. L. J. 304; 2 P: L. T. ST; 


‘(1921) Pat, 186. 


(5) 17 O. 699 at p. 703; 8 Ind. Dec, (n. s.) 1008. 


N 


sa 
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party that-the order of the Second Court dat- 
ed the -llth May -1922 was appealable,; and 
this Court therefore cannot interfere under 
its revisional powers. Reference is made to 
the cases, Bachu Koer v. Golab Chand (2), 
Mahamad Kazem Ali: v. Naimuddin Ahmed 
(3), and-other cases- to show that an appeal 
was preferred in those cases, Butin those, 
‘cases the Court, holding that it had jurisdic- 
tion, proceeded to execute the decree. The 
order was;. therefore, one, relating: to execu- 
. tion of the decree. ; 

‘In the present case the Court declined 


-to entertin the. application for execution 


‘at all on the ground that it had no jurisdic- 
tion. -It is contended that it comes 
under the definition -of a 
‘Suming that -an, order in execution of a 
decree other than those’ ‘falling under s. 47 
‘and: not -expressly -mentioned in- s. 2 
‘comes under “decree” there was no ad- 
judication conclusively determining the 
rights of the parties with regard to 
all or‘any of the “matters in controversy 
in the-suit. The Court simply declined to 
entertain the application and did not go into 
any question between the parties. We think, 
therefore, that we, can interfere under our 
revisional powers. 

In the view we take the appeal wust be ' 
decreed; with costs in all Courts (thé hear- 
ing fee in this Court being assessed at two 
gold mohurs). But the Rule will be made 
absolute. The order of the Munsif, Second 
Court, Bogra, dated-the llth May 1922 is set 
` aside, and the case sent back to that Court 

in order that it may deal with the applica- 
tion for execution according to law. We 
make no order as to costs in the Rule. 
uK, Appeal allowed : 
Rule made absolute ; 
-Case remandéd. 


PATNA HIGH COURT. 
ECAT KANGO D JUDICIAL OASE Nos. 64 
AND 66 oF 1924. 
January 15, 1925. 
‘Present:—Mr. J ustice Ross and 
Mr, Justice Kulwant Sahay. 
JAGARNATH THERANI—PEt1TIONER 
versus 
Tae COMMISSIONER or INCOME TAX, 
BEHAR anp ORISSA—Oppvosire-Party. 
Income Tax’ Act (XI of 1922), ss. 10, 80, 31---Loss 
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“decree” but as-. 
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servants—Payments madg to servants as travelling ex- 
penses—Deductions—Assistant. Commissioner hearing 
appeal,-whether can assess, new source of income. 

A loss occasioned by embezzlement by a servant 
during the course of a business is nota loss in the 
nature of a capital expenditure but is a loss in- 
-cidental to the conduct of the business and allow- 
ance must be made in respect thereof in asscss- 


. ing income tax on the profits of the business. [p. 778, 


çol. 2. 

Be ding expenses of servants and expenses paid 
to the servants to proceed to their homes from the 
place’ of employment and to return to it are incurred 
in order to retain the services of the servants for 
the benéfit of the business and to increase their 
efficiency and such payments must, therefore, be re- 
garded as incurred solely for the purpose of earning 
the profits or gains ofthe business and allowance 
.must be made in respect thereof in assessing such 
profits to income-tax. [ibid.] 

The Assistant Commissioner of income-tax when 
hearing an appeal under ss. 30 and 31 of the Income 
Tax Act cannot assess a source of income which 
was not assessed at all by the Income Tax 
Officer. [p. 778, col. 1.] , i 


Reference made by the Commissioner of 
Income Tax, Behar and Orissa. 

Messrs. K. P. Jayaswal, Rai Gura Saran 
Prasad and Anand Prasad, for the Peti- 
„tioner. 
` Mr, L. N. Singh, Government Pleader, for 
the Crown. 

JUDGMENT. 

Ross, J.—Babu Jagarnath Therani car- 
ried on business at Kishanganj in the Dis- 
trict. of Purnea and had branches in 
Calcutta and Jalpaiguri. He used to make 
returns of his income in all three places 
and: the Income Tax Authorities in Calcutta 
and Jalpaiguri reported their findings to 
the Income-Tax Officer at Purnea who then 
combined the figures and made an assessment 
to incomie-tax. In the year under considera- 
tion, 1922-23, the Income-Tax Officer at 
“Purtiea made the-assessment without wait- 
ing for the reports from Calcutta and 
, Jalpaiguri. It appears from the order of the 
Assistant Commissioner of Income Tax that 
after making his assessment he noted that 
assessment would be made on receipt of 
the reports from the Income Tax Author- 
ities at- Calcutta. and Jalpaiguri as here- 
tofore. 

The- assessee appealed agginst the assess- 
ment-to the. Assistant Commissioner, who, 
while reducing- the assessment on the 
business at Purnea, enhanced the assess- 
Ment as-a whole by including the income 
“ derived from the branch businesses in 
` Calcutta-and Jalpaiguri. Three items were 
included in arriving. at this enhanced sum, 
“wiz, asum of Rs. 25,000 which had been 


voccasioned by-embezzlement—Boarding expenses of sembezzled bye a gamashta in Calcutta, a 


` 


\ 
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sum which was excluded from assessment, 


by the Calcutta Authorities, and two sums 
of Rs. 2,939 and Rs. 361 on account of basa 
kharach and bidagrt respectively which 
had also been excluded in Calcutta. 

The Commissioner of Income Tax has 
stated acase tothis Court on four points: 
(1) whether an Assistant Commissioner of 
Income Tax when hearing an appeal under 
ss. 30 and 31 of the Indian Income Tax Act 
can assess a source of income which was not 
assessed at all by the Income Tax Officer; 
(2) whether the sum of Rs. 25,000 embezzl- 
ed by the gamashta of the assessee can 
be deducted from the assessable income; 
(3) whether the expenditure called basra 
kharach. is an admissible allowance; and (4) 
whether bidagri is an admissible allowance. 
The case on the last three points was stated 
by the Commissioner under the directions 
of this Court on the application of the 
assesses. < 


I shall deal first with the last three 
points as they are of minor importance. 
Under the provisions of s. 10 of the Act 
the tax is payable by an assessee under the 
head “business” in respect of the profits 
or gains of any business carried on by 
him and, in computing such - profits or 
gains allowance is to be made inter alia in 
respect of any expenditure (not being in 
the nature of capital expenditure) incurred 
solely for. the purpose of: earning such 
profits or gains. The practice in England 
seems’ to be well-settled that sums embezzl- 
ed are excluded from assessment: See 
Sanders’ Income Tax and Super Tax, Second 
Edition, page 191: ` í 


“Loss. from embezzlement’ is deduct- 
able.” | 


Murray and Carter’s Guide to Income. 


Tax Practice, Ninth Edition, page 263; 

“A ‘loss by reason of embezzlement by an 
employée used to be looked upon as a loss 
by stratagem, and not one connected with, 
or arising out of, trade, and it used to be 
said that the amount could not be deducted, 
Such a loss, however, is now for income-tax 
purposes deeméd an expense of the year 
in which it is written off in the books”; 
and Shelling’s Dictionary of Income Tax 
and Super Tax Practice, Fifth Editlon, page 


231: 


“Tf a loss by embezzlement can be said to- 


be necessarily incurred, in carrying on the 
trade it is allowable as deduction from profits. 
In, an ordinary case it springs directly from 
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the necessity of deputing certain duties tg, 
an employee, and should, therefore, be 
allowed.” oe 

In my opinion this was*not a loss in the 
nature of capital expenditure but was a 
loss incidental to the conduct of the busi- 
ness and allowance should be made on this 
account. h < = 

Basa kharach is stated by the Commis- 
sioner of Income Tax to be the hoarding 
expenses, of servants and bidagri to be 
payment to. a servant of ‘his expenses in- 
curred in going to his home from the place 
of employment and back again. These do 
not seem to me to bein any sense gratui- 
ties andit cannot be assumed that there 
is any charitable element in these payments. 
These payments are apparently made to 
servants inorder to retain their services 
for the benefit of the business and to increase 
their efficiency. In my opinion these pay- 
ments are made solely forthe purpose of 
earning profits or gains and allowance 
should be made on account of these sums, . 

With regard to the principal question, 
the learned Counsel for the assessee con- 
tends that the jurisdiction to assess income- 
tax upon the businesses in Calcutta and 
Jalpaiguri was exercisable by the Income 
Tax.Officer,and the passage quoted from the 
judgment of the Assistant Commissioner 
shows that this jurisdiction had been 
reserved by the Income.Tax Officer to him- 
self and that he intended to exercise it. It 
would: appear from the provisions of s. 64 
that as Purnea is the principal place ` of 
business, the assessment should be made 
by the Income Tax Officer of that District, 
the authorities in Calcutta and Jalpaiguri 
reporting tohim. It is argued that the so- 
called enhancement made by the Assistant 
Commissioner on appealis illegal on three 
grounds: (1) Section 34 expressly provides 
for the assessment of sources of income that 
have escaped assessment by the Income Tax 
Officer; and, where there is an express provi- 
sion of law applicable to the circumstances 
of the case, that procedure ought to have 
been followed. (2) By the procedure adopt- 
ed by the Assistant Commissioner in assess- 
ing on appeal the income from the busi- 
nesses at Jalpaiguri and Calcutta the assessee 
has lost the right of appeal on questions 
of fact relating to these sources of income. 
(3) By s. 3], the Assistant Commissioner 
in disposing of an appeal may, in the case 
of an order of assessment confirm, reduce, 
enhance or annul the assessment, It is 
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contended that the “assessment means the 
assessment made by the Income Tax Officer 
which itself under s. 23 is based upon a 
return; but, in the Present case, there was no 
such assessment so far as ‘the business in 
Jalpaiguri and Calcutta was concerned and 
consequently the so-called enhancement 
made by adding these new sources of income 
was not an enhancement of the assessment 
.made by the Income Tax Officer. 


In reply to these argumehts the learned 


Government Pleader contended the terms 
ofs. 31(3)(a) are general and give power 
without qualification to enhance the assess- 
ment: 
is enacted for the benefit of the subject 
and ‘also, to the limited extent- therein 
stated, for the benefit of the Crown. But 
the subject-matter of the appeal is the assess- 
ment and the scope of the appeal must, in 
my opinion, be limited'by the subject-matter. 
The Appellate Authority has no power 


to travel beyond the subject-matter of the- 


assessment- and for all the reasons advanc- 
ed by the appellant isin my opinion not 


entitled to assess new sources of income. 


To doso would not in reality be enhanc- 
ing the assessment but adding a new assess- 


ment to the old, the subject-matter being 


different. iy a tn. 

‘I would, therefore, answer the points 
stated by the Commissioner of Income.Tax 
in the manner indicated above. The peti- 
tiner is entitled to his costs. Hearing fee 
three gold mohurs. ; 

The petitioner is entitled to the costs of 
the printing:.of the paper-book and to the 


refund of the deposit which- he made before ` 


the Commissioner of Income Tax. 
Kulwant Sahay, J.—I agree. 
Z. K. Oder accordingly. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 1589 
a oF 1922, > 
January 6, 1925. ` f 
Present :—Justice Sir William Ewart 
Greaves, Kr., and Mr. Justice Mukerji. 
NALINIKANTA MUKHERJI AND 
UTHERS—-DEFENDANTS——A PPELLANTS 
ug versus 
HARI NIKARI AND anotaEr—PLAINTIFES 
I —RERSPONDENTS, ' 
Civil Procedure Code. (Act V of 1908), O. IK, r.. 18 


-Hx parte decreé, application to set aside, dismissal f 


NALINIKANTA MUKHERJ! V: MARI NIKARI, 


Now this section relating to appeals . 
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` of—Suit toset aside decree, whether maintainable— 


Plea of fraudulent nature of claim in previous suit, 
whether can be taken—Service of summonses—Find- 
ing in proceedings to set aside ex parte decree, whether 
res judicata . 

Where a suit has-been decreed after contest or 
where it has been decreed ex parte and it is establish- 
ed that summonses were served on the defendant, 
it ig not open to the defendant to bring a suit to 
set aside the decree passed against him on the 
ground that the claim in the prévious suit was 
fraudulent. [p. 780, col. L] ear 

Mahomed Golab v. Mahomed Sulliman; 21 C. 
612; 10 Ind. Dec. (x. s.) 1038, followed. 

Where a suit has been decreed ex parte and an 
application to set aside the ea parte decree, on the 
ground that summonses were notserved on the de- 
fendant, is rejected on the finding that service of 
summonses had been effected, a subsequent, suit to 
set aside the decree on the ground of non-service 
of summonses and other matters which could not 
have been raised on the application under O. IX, 
r. 13 of of the C. P. O. is maintainable and the find- 
ing.in the proceeding under O. IX, r. 13, that 


- service had been effected on the defendant does not 


oF as res judicata in the suit. [p. 780, col. 2; p. 781, 
col. 1 


Khagendra Nath Mahata v. Pran Nath Roy, 29 
I. A. 99; 29 O. 395; 6 O. W. N 473; 4 Bom. L. R. 363; 8 
Sar. P. ©. J. 266 (P. O.), followed. 

Appeal against a decree of the District 
Judge, Jessore, dated the 4th of April 1922, 
reversing that of the Munsif, First Court, 
Jhenidah, dated the 29th of November 1920. 

, Babu Abinash Chandra Ghosh, for the 


- Appellants. 


Babu Nerodebandhu Roy, for the Re 
spondents, 


; JUDGMENT. 

Greaves, J.—This is an appeal by the. 
defendants ina suit against a decision of 
the District Judge of Jessore, dated the 
4th April, 1922, reversing a decision of the, 
Munsif of the First Court at Jhenidah. It 


‘will be convenient first of all tostate the. 


facts. In the year 1916, the present appel- 
lants instituted in the Court of Small Causes 
a suit against the respondents om a hand- 
note. Amonth after the institution of the 
suit, namely, on the 20th April, 1916, the 


‘present appellants obtained an eg parte 


decreeagainst the respondents for a sum of 
Rs. 59-8-0. The case of the respondents is 
that they knew nothing of that decree until 


(the Tth of June 1919, when certain moveable 


articles of theirs were seized in execution 
of the decree.. Thereupon the present res- 
pondents applied under O. IX, r. 13, C. 
P. C., to set aside the ex parte decree con- 


` tending that summonses had been sup- 


pressed. These proceedings were contest- 
ed but the present respondents failed in 
their application, and it was thus held that 


. Summonses were duly served on the pre» 
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sent respondents. As a result of the re- 
spondent’s failure in these proceedings, they 
on the 15th Januaty, 1920, instituted the 
present suit to set aside the ex parte decree 
on the grounds that. the claim was a false 
one and the decree was obtained by per- 
jured evidence. We have the plaint before 
lis and it also appears that the respond- 
ents contended in the suit that they had 
never been served with summonses and that 
a false return of service was made by the 
process-server at the instance of the present 
appellants. The case came on for hear- 
ing before the Munsif, who decided, as: I 
. Have already stated, on the 29th November 
1920, adversely to the presént respondents. 
He states with regards to the issues Nos. 5 
and 6. which were the issues with regard to 
service and other matters that it was not 


` 
t 


present before him that any fraud had been, 


practised on the Court. The learned Dis- 
trict Judge has -reversed the decision of 
the Munsif and hence this appeal. 

The reversal of the Munsif’s decision was 
arrived at, so far as I can see on two grounds, 
firstly, the summonses were not served and 
the learned District Judge finds that the 
plaintiffs knew nothing about the ex parte 
case, and, secondly, on the ground that the 
claim was fraudulent, the learned District 
Judge finding that the hat-chittaupon which 
the original suit of the appellants was based 
was made out in the absence of the respond- 
ents and that ‘it was an untrue document. 
So far as the second ground of the decision 
is. concerned, there has been some conflict 
of authorities in this Court; but we think 
the balance of the authority is that it is not 
open to'raise pleas of this nature, if the 
suit has been decreed after contest or if the 
suit has been decreed ex parte and it is 
established that summonses were served 
on the defendants. Numerous authorities 
have been cited before us, but it is not, I 
think, necessary to refer tothem. As I have 
already stated the balance of authority is 
in favour of the contention of the appel- 
lants before us that under the circum- 
stances which I have stated no such suit 
lies. This is in accordance with a 
decision in the case of Mohomed Golab 
v. Mahomed Sulliman (1) As I have 
already stated that decision has not been 
` uniformly followed. But the balance of 
authority isin favour of the correctness 


i 


“ay 21 0.612; 10. Ind. Dec. '(N. s.)-1038. , 
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of that decision. We, therefore, come “to 
the first ground of the decision of the 
District Judge, namely, éhat there was no 
service of summonses upon the present res- 
pondents. In this appeal it is urged before 
us that that contention is not open to the res- 
pondents having regard to the decision in 
the proceedings under O. IX, r. 13 to which 
I have already referred and that is the main 
question which -arises for our consideration. 
16 is urged on behalf of the appellants that 
having regard to that decision and upon 
the authorities which have been cited tous 
and upon the general principles, that deci- 
sion amounts toa res judicata with regard 
to this question, and that itis not open in 
the present suit to the respondents to 
again agitate that question. It is further 
contended that before the Munsif this point 
in fact was abandoned. So farasthe ques- 
tion of abandonment is concerned, we do 
not think that this argument is well-found- 
ed, having regard to the plea that was ` 
made in para. 1 of the plaint and hav- 
ing regard tothe evidence that was given 
in the caseand the finding of the lower 
Appellate Court that the plaintiffs, that is 
to say, the present respondents, knew noth- 
ing about the ex parte case, 

The other point is, however, a somewhat 
difficult one. On behalf of the respondents, 
we were referred to the case of Khagendra 
Nath Mahata v. Pran Nath Roy (2) 
where their Lordships of the Judicial 
Committee decided that the rejection of 
an application under ‘ss. 108 and 311 of the 
old ©. P. C. was not a bar to the re-agita- 
tion in a subsequent suit of questions some 


‘of which fell to be decided under the pro- 


visions ofss. 108 and 311. The appellants 
before us contend that that authority has no 
applicationto the present case as there were 
clearly matters in that suit which 
could nothave been raised in the applica- 
tion under the two sections of the C, P.C. 
to which I have referred, and that in the 
present case every matter with regard to 
service of summons could have been and 
was raised in the proceedings under O. IX, 
r. 13.of the ©. P. C. 


I think myself that the. case of the 
Judicial Committee to which I have just 
referred, stands on somewhat peculiar 
grounds but we think that that case has 
some bearing on the present appeal, because 


there were matters in the subsequent suit 
(2) 29 I. A. 99: 29 O. 395; 6 ©. W. N. 473; 4 Bom. L, 
R.-363; 8 Sar. P. C. J. 266 (P. ©.) 


(86.1. ©. 1925] 


not have been raised on the application 
under O. IX, r. 13 as that was an applica- 


tion to the Munsif, the*original suit hav- ` 


‘ing been brought in-the Court of Small 
Causes, as I havealready stated. 
For these reasons we think that, the. 
decision under O., IX, r. 13, C. P. C., does not 
operate as a res judicata in the present 
appeal and accordingly there is a finding 
of fact: ofthe lower Appellate Court that 
summonses were never served on the pre- 
sent respondents. This being so, we think 
_ that the decision of the District Judge is 
correct, although we do not agree with the 
reasons for that decision which are con- 
- tained in his judgment, The present appeal 


accordingly fails and must be. dismissed 


with costs, . 
. Mukerji, J.—I agree. 
Z, K." Appeal dismissed, 


r 


——— 
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ALLAHABAD HIGH COURT. 
Crvit Reviston No. 120 oF 1924. 
November 19, 1924. ` 
Present :—Mr. Justice Daniels. 
Musammat LAOHHMI AND ANOTRER— 
PLAINTIFFS—APPLICANTS 
VveETSUS ` 
Lala RAM BAHADUR—DEFENDANT—— . 
© OPPOSITE PARTY. 


Civil Procedure Code (Act V of, 1908), s. 115, 


0. XXXIII, r. 5 (d)—Application for leave to sue in- 


LER pauperis—Rejection on ground that defendant 
` has good defence to suit; legality of —Revision. 

Under cl. (d) ofr. 5 of O. XXXIII of the C. P. C. a 
Court. has jurisdiction to reject an application for 
leave to sue as a pauper on the ground that the plaint 
does not disclose a cause of action. This does not, how- 
ever, authorise the Court to reject the application on the 
gr ound that the defendant has a good defence to the 
suit. Where the Court rejects the : application on such 
a ground it exercises a jurisdiction not vested in it-by 
Yaw and its order isopen to revision, 


Civil revision from an order of the Sub- 
ordinate Judge, Pilibhit. - 

Mr. Uma Shankar Bajpai, for the Appli- 
cants, 

Mr. Saila Nath Mukerji, for the Opposite 
Party. ' 


JUDGMENT.—It - appears to: me in 
this case that the learned Judge has mis- 
understood the meaning of the words in 
el. (d) of r.50f O. XXXIII of the C. P. C., 
‘where his. allegations: do not. show B- 


Ase oy 
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cause of action.” E has řejected the 
application to sue a pauper ‘not on 
the ground that tha plaint does not 
disclose a cause of action, but on the 
ground that the defendant had a good 
defence to the suit, namely, that the matter 
in suit between the parties was merely 
res judicata. It was not open to the 
learned Judge to dismiss the application 
on this ground and in doing so he has 
exercised jurisdiction not vested in him by 
‘law or has, at any rate, acted with material 
irregularity in the exercise of his jyrisdic- 


- tion. 


I accordingly allow this application, set 


. aside the order of the Court below and 


direct -that Court to enquire into the 
application onthe merits. Costs will abide 


, the result. 


Z.K. ` Application allowed. 





CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 1156. 
oF.1922, 

December 19,1924. 

Present :—Mr. Justice Suhrawardy and . 
Mr. Justice Cuming. 
PRYAMBADA DEBI—DEFENDANT 
' — APPELLANT. ` 

» Versus 
MONAHAR MUKHOPADHYA AND 0TMRRS 
—PLAINTIFFS—-RESPONDENTS. 

Putni tenuye—Chaukidari chakran lands, resumption 
of—Transfer to zemindar—Zemindar, whether en- 
tiiled to additional rent—Failure to pay rent for twelve 
years, effect of. * 

If at thetime of -assessment of ‘rent of a putni 
the profits of the lands including chukran lands 
are taken fully into account, the “zemindar has no 
right subsequently, on the resumption of chakran 
lands ‘and of their transfer tohim by the Govern- 
ment, to claim from the putnidar any'rent in ad-. 
dition to the putni rentin respect of the chakran 
lands. If, however, there is no indication in the 
contract between the parties that at the time of the 
inception of the grant the putni rent was assessed 
on the basis.of the assets of all tke lands situated 
within the ambit of the putni. inclusive of the chau- 
kidari chakran lands, the putnidar is liable to pay ad- 
ditional rent to the zemindar on account of these lands, 
and the mere fact thatthe putnidar has not paid 
rent in respect of those lands for a period exceeding 
twelve years will not bar the right of the zemindar to 
recoyer rent in respect of them. [p. 783, col. 1.] 

Case-law discussed. 


Appeal-.against a decree of the Subordi- 
nate Judge, Burdwan, dated the. 20th of 
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February 1922, affirnting that of the Munsif, 
Fourth Court at that place, dated the 31st 
May 1920. a A . 

Sir Provas Chandra Mitter and Babu Sita- 
ram Banerjee, for the Appellant. 
,_ Dr. Dwarkanath Mitter and Babu Hiralal 
Chakrabutty, for the Respondents. 

-> JUDGMENT. 

Cuming, J.—ln the suit out of which 
this appeal arises the plaintiff sued the 
two defendants for the assessment of a fair 
„and equitable renton certain lands on the 
following allegations. 

The plaintiff is the zemindar of a 12 
annas 16 gandas share in Mouza Sangrai. 
- The defendant No. lis the putnidar under 
him for the whole of the share (12 annas 

16 gandas) that he holds in Mouza Sangrai. 
‘Within the village there were certain 

chaukidarit chakran lands. These chauki- 

darichakran lands were resumed by Gov- 
ernment and transferred to zemindar by 
two deeds, one Ex. 1, dated the 16th October 

1901, which covers 25 bighas 9 cottahs odd 

of larid, the other Ex. 2, dated the 15th April 

1914, which covers 6 bighas odd of land. 

The defendant .has refused to pay him any 

rent for these lands and hence the suit. 

Defendant No. 2 contended that he had 
no interest in the land indispute and this 
contenticn has been foundin his favour. 

Defendant No. 1 contended that she was 
only.in possession of 16 bighas out of the 

25 bighas covered by Ex. 1 and that the 

6 bighas covered by Ex. 2 do not appertain 

to Mouza Sangrai but to a different mouza 

Further she has contended that the suit is 
‘barred by limitation. . 
` Both the lower Courts have held that the 

lands in suit appertain to Mouza Sangrai; 

that the defendant is not in possession of 8 

bighas out of the 25 covered by Ex. 1; that 

‘she is in possession of the lands covered by 

Ex. 2 and she is liable to pay rent to the 
. zemindar for these lands and have assessed 

theamount of rent. It has also been found 

that the suit is not barred by limitation. 
In appeal to this Court the defendant has 
put forward three contentions :— 

~ (1) She is not liable to pay rent for these 


ands. f 
(2) She had been dispossessed of some of 

_ ‘the lands and so is entitled to a suspension 

_ of the whole rent. A . 
(3) That the suit is barred by limitation. 
J will deal first ofall with her contention 

that she isnotliable to pay any rent for 

these lands, . 
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Her case on this point is as follows :— 

These lands were included in the land of 
which she took settlement at a certain rent. 
The-contract covered ‘all the lands within 
the mouza including the chaukidari chak- 
ran lands. Therefore her rent cannot be 
increased. ln support of her contention 
she relies on the case of Narapat Singh 
v. Bhupendra Narayan Singh (1). This 
case undoubtedly supports the case of 
the appellant. In that case the plaintiff 
was the putnidar sued to recover khas pos- 
session of certain resumed chaukidari 
chakran lands on the ground that they 
were included in'the putni taluk granted to 
his predecessor-in-interest. The Trial Court 
and First Appellate Court held that he was 
entitled to possession on paying rent to the 
zemindar for the resumed lands. This 
Court (Greaves and B.B. Ghose, JJ.) on 
appeal held, relying on the decision of the 
Judicial Committee in the cases of Ranjit 
Singh Bahadur v. Kali Debi Dasi (2) and 
Ranjit Singh Bahadur v. Maharaj Bahadur 
Singh (3) that the putnidar’s interest in 


jêr. 6.71688) 


such lands‘is derived from the putni itself . 


and that this being so it was difficult to 
see on what principle the zemindar could 
claim to vary the putni by enhancing the 
rent in respect of lands which were includ- 
edin the original demise even assuming 
that the profit of these lands were not taken 
into accounts in fixing the rent. The re- 
spondent contends that the learned Judges 
have misread and have not appreciated the 


` twojudgments of the Privy Councilon which 


they have based their decision and ‘that it 
is contrary toa longline of decisions in 
this Court, the most recent.decision being 
the case of Bejoy Chand v. Krishna Chan- 
dra (4) (Chatterjea and Newbould, JJ.). 

It is, therefore, necessary to examine the 
cases. The first case to be referred to is 
Ranjit Singh Bahadur v. Kali Basi Debi (2), 
a decision of the Privy Council, because 
the respondent has attacked the decision in 


‘Narapat Singh v. Bhupendra Narayan 


Singh (1), on the ground that the learned 


(1) 67 Ind. Cas. 440;\26 O. W. N. 943; 36 C. L. J. 
145: (1922). A. I. R. (C.) 473. 

(2) 40 Ind. Cas. 981; 44 1. A. 117; 44 O. 841; 21 C, 
W. N. 609; 32 M. L. J. 565; 15 A. L. J. 390; 250. 
L. J. 499: 19 Bom. L. R. 462; (1917) M W.N. 
459;. 6 L. W. 101; 2 P. L. W. 1; 22 M. L. T. 489 (P. C) 

(3) 48 Ind. Cas. 262; 46 C. 173; 23 O. W. N. 198; 
16'A. L. J. 964; 35 M. L.J. 728; 25 M. L. T. 8; 29.0, 
L. J. 193, 1U. P. L. R. (P. ©.) 23; 21 Bom’ L. R 
506; 10 L. W. 83; 45 I. A. 162 : 


(C) 281, 


P.O.) 
(4) 66 Ind. Cas, 357, 34 O, L, J. 275; (1922) A, L R. 
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aJudges have misconstrued it and that it 
does not support, the view the learned 
_ Judges have taken. Inethat case the putni- 
dar who was the plaintiff sued the zemindar 
for recovery of possession of certain resum- 
“ed chaukidart chakran lands which had 
been transferred tothe zemindar, the de- 
fendant, by Government. ` ` 
The Trial Court, the Subordinate Judge; 
decreed the plaintiff's suit and stated that 
-the condition on which the land should be 


held by the plaintiff must form the subject. 


of a separate suit. On appeal to the District 
Judge the decree of the Trial Court was 
upheld. The zemindar “then appealed to 
‘this Court and thisCourt (Holmwood and 
D. Chatterjee, JJ.) affirmed the judgment 
ofthe lower Appellate Court except. that 
they remanded the case to the lower Court: 
to determine theconditions on which the 
lands were to be held by the putnidar. 

The zemindar appealed to the Privy 
Council who dismissed the appeal. i 


This case, therefore, did not decide that. 


the putnidar was entitled to hold the lands 
without the payment of any additional rent. 
In fact as far as can be seen it was never sug- 
gested in that suit that the putnidar should 
not pay additional rent for these lands. 

The order of remand to ascertain the, 
terms on which the land should be held was 
not challenged. | 


The other case referred to Ranjit Singh- 


Bahadur v. Maharaj Bahadur Singh (3) 
„does not appear to touch on this point. 
. The respondent has referred us to a 
number of cases which it is now necessary 
to consider. ME l 

In the case of Hari Narain Mazumdar v. 
Mukand Lal Mundal (5), the putnidar sued 
for the recovery of possession of certain re- 
sumedchaukidari chakran lands which had 
been transferred by the Government to the 
zemindar. , - 

In that case it was held that the putnidar 
was entitled to possession on paying to the 
zemindar such rent for these lands as cor- 
responded tothe proportion between the 
gross collections and the’ putni rent 
formerly paid by him. The next case to 
be consideréd 
Khoda v. Ramjadu Dey (6) (Rampini and 
Mookerjee, JJ.). Ia this case also the put- 
nidar sued to recover possession of certain 
chaukidart chakran lands. resumed by the 


@ £, 0.. W. N. 814, OPE ee a 
(8) 34°C, 109; 11 0, W, N, 201, 5.0, L, J, 337 


is: that of -Kazi Newaz- 
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Government and transferred to the zemin- 


Te 

It was held that he ‘was entitled to recover 
possession on condition that he paid the 
Govérament revenue assessed on them. 

The next case that requires consideration 
is the case of Bejoy Chand v. Krishna Chan- 
dra (4) (Chatterjea and Newbould, JJ). 
In this case'the learned Judges reviewed 
all the previous casesincluding the cases to 
which I have already referred. The learn- 
ed Judge held that the decision of the ques- 
tion must ultimately depend fipon the 
mode in which the rent was assessed at the 
inception of the putni. Ifat the time of 
such assessment the profits of all the lands 
including chakran lands were taken fully 
into account, the zemindar would have clear- 
ly no right to claim any rent in addition to 
the patni rent. Mookerjee, J., in a later case 
held that if there is no indication in the 
contract between the parties that at the 
time of the inception of the grant, the 
putni rent was assessed on the basis of the 
assets of all the lands situated within the 
ambit of the putni inclusive of the chauki- 
dari chakran land, the putnidar should be 
made liable to pay some additional rent to 
the zemindar on account of these lands 
[Mehdi Hossein v. Umesh Chandra (7).] In 


, view, therefore, of the long series of cases 


which support the view taken by Chatterj 
and Newbould, JJ., in this ae stg 
not pressed by the decision in the case of 
Narpat Singh v. Bhupendra Narayan Singh 
(1) and it, therefore, remains to be deter- 
Mined waaina at the time of t 
of the lease we are now considerin 

is any indication that the profit fron a 
Chaukidari chakran land was included in 
the assets on which the rent was ‘assessed 
There is nothing as far as can be seen in 
the kabuliyat to show that they were I 
am, therefore, of opinion that the zemindar 


‘is entitled to have rent assessed upon these 


lands, - 
The next contention put forward by the 


- appellant is that she has been dispossessed 


of sorne of the lands and so She is entitled 
to a suspension ofrent for the whole of 
the lands. There is no substance in this 
contention. She has not been dispossessed of 
any of these lands because she has admitted- 


‘ly never been in possession of the land that 


she now claims to have been dispossessed 
from, neither is there anyevidence or allega- 


| ut 
(7) 41 Indy Cas, 964; 450, 685; 27 O, L, J, 494, 


he inception . 
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tion that she asked tha gemindar to put 
her in possession. 

She then contends tkat.so far as the land 
covered by the grant of the 16th October 
1901 is concerned the claim of the zemindar 
is barred by limitation, 

There is no substance in this contention, 
as pointed out inthe case of Ranjit Singh 
Bahadurv. Kali Debi Dasi (2) that these 


chaukidari chakran lands must be held to- 


form part of the lands _granted by the 
putni lease. 

At the time of the grants the zemindar had 
some interest in the land which he could 
transfer to. the putnidar. Therefore, from 
the inception of the putni tenancy the putni- 
dar was the tenant of these lands and 
the resumption by Government and trans- 
fer to the zemindar created no new jural, 
relation between the parties. The fact that 

“ the putnidar has not paid rent for more 
than 12 years would not give him a right 
by adverse possession to hold the land 
without paying rent: He, did not to the 
knowledge of the landlord assert any right to 
hold the lands without payment of rent for 
more than 12 years. The cross-appeal by 
the respondent has not been argued and is 
dismissed. 


The result is that the appeal is dis-. 


missed with costs. 
Suhrawardy, d.—I concur in the 
judgment delivered by my learned brother 


but I think it due to the respect to which ° 


the decision in Narapat Singh v. Bhupendra 
Narayan Singh (1) is entitled that I should 
add a few words in defence of the view I 
. have adopted. . It is conceded by Sir Provas 
Mitter for the appellant that the Judicial 
Committee do not in the case of Ranjit 
Singh, Bahadur v. Kali Debi Dasi (2), de- 


cide the precise question raised in this. 


case—the question of the liability or other- 
. wise of the putnidarto pay additional’ rent 
to the zemindar for the chakran lands. But 
reading that decision closely it appears that 
their Lordships approved the decisions of 
this Court which had held that the putni- 
dars were entitled under the terms of the 
lease to resume thakran lands released to 
the zemindar: but were liable for additional 
rent for such lands. At page 119 of the 
44th Volume of the Indian Appeals Reports 
it is. said that the Counsel for the appellant 
zemindar conceded that the decisions in 


Indian beginning with Hari Narain Mozum > 


dar v. Mukund Lal Mundal (5) were against 
him as holding that the putnidar is entitled 
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to possession of such lands, with the ‘excep-, 
tion of the case of Kashim Sheik v. Prosanna” 
Kumar Mukerjee (8) which by the way 
is not directly in point, we against him. 
It is in approval of these decisions that: 
their Lordships conclude this judgment 
with the following observation: “It is a 
satisfaction to. their Lordships to tind 
that the view above expressed is that - 
hitherto almost universally adopted in. 
Indian Courts.” 

There is another way of ascertaining 
what their Lordships really decided in 
Ranjit Singh Babadur v. Kali Dasi Debi (2). 
It was an appealfroma judgment of this 
Court reported under the same title [Ranjit. 
Singh Bahadur v. Kali Dasi Debi (2).] In that 
case the learned Judges of this Court held 
that the putnidar or the dar-putnidar is entitl- 
ed tothe chaukidari chakran lands and re- 
manded the case for consideration of the 
conditions on which the transfer from the 
zemindar to the putnidar should be made 
on the principles laid down in Hari {Narain 
Mozumdar v Mukund Lal Mundal (5). 
The Judicial Committee by dismissing the 
appeal practically approved the course adopt- 
ed by this Court. The decision of the 
Judicial Committee far from supporting 
the views taken in Narpat Singh's case 
(1) is an authority for the proposition 
that the putnidar is entitled to hold 
the lands but on terms, viz, on pay- 
ment of fair and equitable rent. The ap- 
pellant, however, argues that under s. 51. 
of Act VI of 1870, B. O., the putnidar is en- , 
titled to hold thelands-rent-free or with-, 
our paying additional rent for them. Sec- 
tion 51 does not go so far and its scope is, 
as held by the Judicial Committee, to sus- 
tain the contract between the zemindar 
and the patnidar under which the putnidar 
is entitled to possession of the lands as part 
of his tenure. 

In view of the opinion we haverexpressed 
which is in conflict with that taken in 
Narapat Singh's case (1) we are asked to 
refer the question raised in this case to 
a Full Bench. I do not think such a 
course is necessary as we have chosen 
to follow a chain of earlier decisions 
of this Court ending with Gopendra 
Chandra Mitter v. Taraprasanna Muker- 
jee (10) and Bejoy Chand v. Krishna 
Chandra (4). As I think the decision of the 

8) 33 C. 596; 10 C. W. N. 598; 50. L, J. 299. 


9) 5 Ind. Cas. 205; 37 0. 57; 14 CO. W.N, 527 
(10) 7 Ind. Cas. 790; 37 C. 598; 140. W. N, 1049, 


: 
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Judicial Oommittee in Ranjit Singh's cas? 
(2) was not correctly: placed before their 
Lordships who decided Narapat Singh's 
case (1),-I respectiullye decline to fol 
low it. . 

I agree that the appeal should be dismiss- 
ed with costs. 


ZK. Appeal dismissed, 


PATNA HIGH COURT. 
First CIVIL a Ae 119 AND 147.0F 
f 
January 8, 1925. 

Present :—Mr. Justice Ross and 
“Mir. Justice Kulwant Sahay. 
LACHMI NARAYAN TIWARI AND 
‘OTHERS—~PLAINTIFFS-—APPELLANTS 
versus 
RAMSAR AN TIWARI AND OTHERS— 
DerenpaNTs—R&SPONDENTS. ` 
Par tition suit—Preliminary deeree—-Nature of pro- 


perty in dispute, decision as to—Dismissal of suit for- 
default after preliminary decree, validity of—Pro- ` 


cedure—Appeal, whéther lies—Revision. 

. Ina partition suit as regards certain property, oneof 
the defendants claimed some of the plots as his raiyati 
lands. The plaintiffs did not claim inthe plaint that 
the lands wers theirbakasht nor was any issue framed 
on 'tha point or any evidences taken. The Trial Court, 
however, made a direction in the decree that in mak- 
ing. the partition the plot s may be allotted to the patti 
of tha defendant who claimed them as his raiyati 
lands: 

Held, (1) that there- was no necessity for the 
jlaintifis. to'claim the lands as bakasht lands in the 
plaint; all that they were required to do was to plead 
their title toa possession of a share i in the property 
that was to be partitioned; [p. 785, col. 
(2) that the question as to the mature of the plots 
in dispute would arise for decision when the final 
decree ‘was to.be madeand should be considered by 
the Commissioner at the time of making the raibandi 
ad P by the Court in passing the final decree, 
ibi 
[i After a-preliminary decree has been made in a par- 
tition suit the suit cannot be dismissed unless the 
decreas is:reverssd on appeal. If after the preliminary 
decree the plaintiff fails to appear and taxe further 
steps, the Court cán properly adjourn the procesdings 
sine die with liberty'to the plaintiff to restore thie 
suit to the-file on -payment of costs. [p. 786, col.-1.] 
- Lachmi Narayan Marwary v. Balmakund Marwar Y, 
Bl Ind. Cas. 747; 5 P. L. T. 623; (1924) A. I. R. (P: O.) 

198; 35 M. L. T. 143; 47 M. L. J. 441; 20 L. W. 491; 
(1924) M.W. N.-707; 100.& A. L. R. 1033; 26 Bom. 

L. R. 1129; 22. A. L. J. 990; 40 C.-L. J. 439; 51 1. A. 

31; L. R. 5 A. (P. 0). 171; 29 0. W. N. 

(P. 0) and Ranjit Sahi X Maulavi Qasim, 72 Ind. 

` Cas. 916; 4. P, L, T. 257; 2 2 Pat. 432; (1923) A. I. R 

(Pat.)- 342; followed. f 
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No. 1. 


391. 


785 
An order dismissing a partition spit after a pro- 
liminary decree has been passed isnot a decree and 


is not, therefore, appealabfe but it is liable to be set 


aside in revision. [bid.] 

Appeal against thè deécisida of the Sub- 
ordinate Judge, Muzafferpur, 
‘4th May 1923. 


Mi. Shiveshwar Dayal, for the Appellants. - 


Messrs. Parmeshwar Dayal and Jadubans 
Sahay, for the Respondents. ; 


JUDGMENT. 


Ross, J:—First Appeal No. 119 of 1923 l 


is an appeal by the plaintiffs in a sait for 
partition. Thereis no contest now thata 
partition ought to be decreed nor is there 
any- dispute about the shares of the parties. 
The portion of the preliminary decree to 
which the plaintiffs take objection is the 
direction made by the learned Subordinate 
Judge that in making thepartition the plots 
Nos. 493, 500, 500-963, 506, 508 and 509 will 
be allotted to the patti ‘of the defendant 
lt appears that these plots were 
purchased by defendant No. 1 in execution 
of a decree which, in the written statement, 
is said to have been a decree for rent but 
which the plaintiffs say was a decree for 
money and there isa dispute between the 
parties as to whether these lands should 
be treated as raiyati lands of the defend- 
ant No. 1 or as bakasht lands to which all 
the maliks are entitled. The question, 
although discussed at the trial, did not 
properly arise at the stage of making the 
preliminary decree. No issue was framed on 
this point and evidence was not gone into. 
The learned Subordinate Judge has come 
to his decision largely on the ground that 
the plaintiffs did not claim the lands 
as bakasht lands in the plaint; but there was 
no necessity for any such pleadings. All 
that the plaintiffs were required to do was 
to plead their title to and possession ofand 
share inthe property-that was to be parti- 
tioned. The question which has been discuss- 
ed with regard to these plots will properly 
arise for decision when the final decree is 
made. This will be considered by the Com- 
missioner at the time of making the vrai- 
bandi and decided by the Subordinate Judge 
in passing the final decree.” 


I would, therefore, allow this appeal and 


direct that the decree of the Subordinate 
Judge be modified by omitting the direc- 
tion with regard to the plots specified 


above. 
First Appeal No. 147 of 1923 is directed 


- against an order passed by the learned 


ú 


dated the- 
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Subordinate Judge on the 4th of May 1923 
which runs as follows: ' 

“Plaintiff has not deposited the Commis- 
sioner’s fee. His Pleader says he has no ins- 
truction. Unless a commission is issued 
final decree for partition cannot be made. 
The case is, therefore, dismissed for non-pro- 
secution by the plaintiff.” 

“Now it has been decided by the Judicial 
Committee in Lachmi Narayan Marwary v. 
Balmakund Marwary (1) that after a decree 
has once been made in a suit.the suit can- 
not be dismissed unless the decree is revers- 
ed on appeal; and where the plaintiff fails 
to appear and take further steps, the Court 
can’ properly adjourn the proceedings sine 
die with liberty to the plaintiff to restore 
the suit to the file on payment of all costs 
and Court-fees (if any) thrown away. 
Similarly, in Ranjit Sahi v. Maulavi Qasim 
(2) it was decided by this Court that where 
a ‘preliminary decree has been rpasscd 
in asuit for partition the suit cannot be 
dismissed altogether at a later stage. In 
my opinion the learned Subordinate J udge 
had no jurisdiction to dismiss the suit 
after a preliminary decree had been passed 
merely because there was delay in produc- 
ing the Commissioner’s fee. It appears that 
this order is not a decree and, therefore, no 
appeal lies. But there is an application 
for revision which must be allowed. 

The result is, therefore, that Appeal No. 
119 of 1923 is decreed and the preliminary 
decree of the Subordinate Judge is 
modified as directed above. Appeal No. 147 
of 1923 is dismissed; but Civil Revision 
No. 356 of 1923 is allowedand the order of 
the Subordinate Judge, dated the 4th of 
May 1922 is set aside and the partition 
proceedings will continue. The plaintiffs will 
beentitled to their costs in these cases and 
the costs are assessed at three gold mohurs. 

Kulwant Sahay, J.—I agree. 


Z. K. Decree varied. 

(1) 81 Ind, Cas. 747; 5 P. L: T. 628; (1924) A.I. R. 
(P. CO.) 198; 35 M. L. 7, 143; 47 M. L. J 441; 20 L. 
W., 491; (1924) 1 M. W, N. 707; 10 0. é A. L. R. 1033; 
26 Bom. L. R. 1129; 22 A. L. J, 980; 40 C. L. J. 
ra. gA 321; L. R. 5 A. (P. O) 171; 29 ©. W.N. 
91 (P 
(2) 12 Ind. Cas, 996; 4 P L. T. 257; 2 Pat. 432; (1923) 
A. IR. (Pat) 342.. 


` MURHA V. MITTER SEN: 


[86 I. ©. 1088) 


-ALLAHABAD HIGH COURT. i 
SECOND CIVIL APPEAL No. 336 or 1923. ° 
November 10, 1924. 
Present.—Mr..Justica Lindsay and 
_ Mr. Justice Kanhaiya Lal. 
MUKHA—PL.aIntTIFF—APPELLANT 
VETSUS 


MITTER SEN—DEFENDANT— 


RESPONDENT. ; 

Custom—Pre-emption—W ajib-ul-ariaz, material vari- 
ations between, effect of. 

A wajib-ul-arz_ prepared in 1863 contained a 
clause to the effect that inthe case of a sale or 
mortgage by a co-sharer the pre-emptive right would 
belong first to an own brother then to the uncle and 
near brothers, and in case of their refusal, to the 
other co-sharers in the patti and the village. A 
subsequent wajib-ul-arz purported to record a cus- 
tom ‚of pre-emption but it gave the right of pre- 
emption first to near relations, then to co-sharers in the 
patiti and khewatand in case of their refusal, to co- 
sharers of the other pattis: 

Held, that in view of the material variations be- 
tween the earlier and the subsequent wajib-ul-araiz it 
could not beheld that an ancient and invariable 
custom of pre-emption ad been proved to have existed 


in the village. [p. 787, col. 1. 

Second appeal from a decree of the 
Subordinate Judge, Muzaffarnagar at 
Meerut, 


v e Prakash Narain Sapru, for the Appel- 
Mr. Gulzari Lal and Dr. Kailas Na 
Katju, for the Respondent. - 


JUDGMENT.—This appeal arises out 
of a suit for pre-emption, and the main 
question for consideration is whether a 
custom of pre-emption exists in the mahal 
in which the property in dispute is situat- 
ed. The Courts below were of opinion 
that no such custom was established. We 
have examined the wajib-ul-arzes produced 
in the case and are not satisfied that the 
plaintiff has established by clear evidence 
that an invariable custom existed in the 
village ofthe kind set up. The wajib-ul-arz 
of 1863 does not purport specifically to record 
a custom of-preemption. All that it says 
is that inthe case ofa sale or mortgage 
by a co-sharer the pre-emptive right shall 
belong first to an own brother then to the 
uncle and near brothers, and in case of their 
refusal, to the other co-sharers in the patti 
and Village. . The wajib-ul-arz of 1297. F. 
purports to: record a custom of pre-emption, 
but-it gives the right of pre-emption first 
to near relatiors” (rishtedar nazdiki) then 
to. the co-sharers.in the patti and khewat, 
and in case of their refusal, to the co-sharers 
of the other pattis. It does not give any 


_ right ‘of pre-emption in the case of a mort- 
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gage; and while it lumps up the categories 


.. DURGA PRASAD 4. FORBES, | 


mentioned in the earlier wajib-ul-arz it 


extends the right of pre;emption to near 
relations who are not even co-sharers of the 


village. It moreofer creates ‘a new cate- ` 


gory in so far as it allows competition 
between co-sharers in the patti and khewat 
and co-sharers in the other pattis, whereas 
no such competition was recognized by 
the earlier wajib-ul-arz. The wajib-ul-arz 


prepared in the-last Settlement of 1325 F.” 


merely says that the customs recorded in 
the wajib-ul-arz of 1863 will remain in force. 


‘It is singular, however, that no reference is 
made therein to the wajib-ul-arz of the in- 


termediate Settlement, namely, that of 1297 
F.and considering that there is in several 
respects a material variation between the 


wajib-ul-arzes of 1863 and 1297 F. it is” 


difficult for us tosay that an ancient and 
invariable custom of pre-emption has been 
proved. to have existed in the village. 


-its best the evidence adduced is ambiguous 


both as régards the incidents attaching to 
‘the right of pre-emption and the circum- 
stances in which that right comes into ex- 
istence. : 

The learned Counsel for the plaintiff- 
appellant has invited our attention to a 
decree for pre-emption which was obtained 
in the year 1903. But a reference to the 
abstract of the plaint given in that decree 
shows that the suit in which that decree 
was passed, was passed on contract. That 
decrėe.is, therefore, no evidence of the exis- 
tence of any custom in the village. 

We see no reason, in these circumstances, 
to take a view different from that at which 
the Court below has arrived. The appeal 
must, therefore, fail and it is dismissed with 
costs. including fees in ‘this Court on the 
higher scale. 


Z. K. Appeal dismissed. 


PATNA HIGH COURT 
APPEALS FROM ORIGINAL ORDERS Nos. 65, 
66 AND 67 oF 1924. 

January 8, 1926. 
Present:—Mr. Justice Ross and 
Mr. Justice Kulwant Sahay. 
Babu DURGA. PRASAD—JupeneEnt- 

©  Depror—APPELLANT | 
_ versus ~ 
A. H. FORBES—Decres-Hotpsr 
-—RESPONDENT. | 
Bengal Tenaney Act (VIII of 1885), s. 05—-Common 


At. 


mar 
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manager, position of—Execution of decree against 
common manager—Sanction of District Judge, whe- 
ther. necessary—-Civil Procedyre Code (Act'V of 1908), 
8, -47,.0. IX, r. 8—Execution of decree--Objection, 
dismissal of in default—Appeal, whether lies. 

The position of a common manager appointed under 
s. 95 of the Bengal Tenancy Act is analogous to that 
of a Receiver appvinted by the Court. [p. 788, col. 


L 

Beni Madhab Sukul v. Upendra Chandra Singha, 
53 Ind. Cas. 747; 24 C.W. N. 138; 30 C. L. J. 279, 
réferred to. 

Before a'decree for rent can be executed 
against a common manager oppointed under s. 95 of 
the Bengal Tenancy Act, the sanction ofthe District 


_Judge who appointed him must be obtained by the 


decree-holder. [p. 788, col. 2.] 

` No appeal lies against an order dismissing an 
objection to an.execution for default of appearance 
of the objector. [p. 788, col. 1.] 


Appeal from the orders of the Subordinate 
Judge, Purnea, dated the 5th and llth 
January 1924. - 


i Mr. Shiveshwar Dayal, for the Appel- 
dant, : 

Mr. Lalmohan Ganguly, for the Respond- 
ent. 


JUDGMENT. 

Kulwant Sahay, J.—These three 
appeals arise out of three orders made 
in three execution proceedings in which 
the decree-holder took out execution of three 
decrees for rent and sought to sell the pro- 
perty of the judgment-debtor for realisa- 
tion of the decretal amount. The pro- 
perty sought to be sold wasin the hands 
of a common manager appointed under the 
Bengal Tenancy Act. The common manager, 
who is the appellant in these appeals, filed 
objections in all these three execution pro- 
ceedings urging several grounds against 
the execution and the principal point taken 
was that the execution against him could 
not proceed withcut the sanction of the 
District Judge. . 

In the case giving riseto Appeal No. 65, 
the objector, namely, the common manager 
failed toappear when the case was called 
on for hearing and his objection was dis- 
missed for default. In the other two cases 
the learned Subordinate Judge has held 
that there is no law which required the 
decree-holder to obtain the Sanction of the 
District Judge for leave to execute the 
decree against the common manager and 
he has accordingly dismissed the objec- 
tions. 

As regards Appeal No. 65, a preliminary 
objection is taken on behalf of the res- 


-pondent that asthe order appealed against 


(2 
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is an order of dismissal for “defailt, ‘ho 
appeal, lies. . This ohjection is well-found- 
ed: and must -prevail, In- fact it is coh- 
ceded by the learnéd Vakil for the ‘appel- 
lant that the appeal is incompetent, but he 
saya that the matter ought to be consider- 
ed by us under our powers of revision. 
As, the same question arisés in the other 
two appeals and as it affects the jurisdic- 
tion ofthe Subordinate Judge to execute 
the decree, 1 think we ought to accede to 
the request and treat the memorandum of 
appeal” in Appéal No. 65 as an application 
in revision. 


“The question as to ‘Whether. execution can 
proceed without obtaining the, sanction of 
the District Judge depends upon the ques- 
tion as to the legal position of the 
common manager. If he is considered .to 
be an officer of the Coart itis clear that 
no proceedings ought tobe taken against 
him’ without “obtaining the sanction of the 
Court which appointed him the common 
manager. Under s. . 94 of the Bengal 
Tenancy Act the common manager may be 
appointed by the co-owners thémselves 
under orders of the District Judge. Such 
- an appointment ` will not be an appoint- 
ment by the District J udge but by the co- 
owners themselves. Ifthe appointment be 
made by,the District Judge under s, 95 of 
the Bengal Tenancy Act then s. 98 provides 
that 4 manager appointed ünder 5. 95 ig 
to act under the directions of the District 
Judge. He has under clause (3) all the 
powers of the co-owners ‘for the ‘purposes 
of management of the estate, subject to the 
control .of the District Judge and ‘the ço- 
owners Cease to exercise such powers so ‘long 
as the appointment. ‘Tasts, Now the ‘pay- 
mént of rents for tenures or holdings held, 
by. the co-owners is an act of management 
and under clause (4) the manager hàs” to deal 
with and distribite the profits i in accordance 
with the orders of the District Judge, The 
Go-owners: are, declared to ‘be incapable of 
exercising ‘such.’ powers, and the common 
manager “alone can exercise’ ‘such, powers, 


and as such powers Rave ` ‘to be’ exercised ' 


under the control of the. District Judge, 
the sanction of the District” J udge should 


be obtained before: proceedings are taken . 


agiinst the common manager for ‘Péalization 
of such rents. .That. the position of the 
common manager is analogous to that of a 
Receiver appointed by the ‘Court was held Ky 
the Calcutta High Court in the case of Beni 


HARI ULLAR Y. RAR Stg, 


(86 T. 0. 1995} 


Madhab Sikul v. Upendra, Chandra Strigha 
(1), Tam, therefore, of opinion fhät it wfs 
necessary for ‘the décrée-holdér.to “obtain 
the permission of the Dis rict Judge beiore 
taking out execution against the common 
manager, Under the circumstances, 1 would 
setaside the orders of the Subor dinate: Judge 
in all these three ap peals and ‘remand ‘the 
cases, to‘him for finding’ as to whether the 
appointment, of the appellatit ` as common 
manager was under s. Y5 of the Kerigal 
Tenancy Act, If it be found that the appoiht- 
ment was under s. 95, it must be held that. 
the. execution ‘proceedings were bad iuis- 
much as hosdhction of the District Judge 
was obtained. $ 

The ‘appeals ‘succeed and ‘must be allow- 
ed with one seb of costs. 

Ross, J.—I agree. 

%. Ko Appeals allowed., 

a Ind. Cas, 747; 24 ©. W. N. 188; 300. L.J. 


ALLAHABAD HIGH COURT. 
Civin Revision No. 131 or 1924. 
November 20, 1924, . 
` Present — Mr. J. ustice Daniels, 
HAKIM ULLAH—Appuicant 
VETSUS 

; KARIM BUN-—OPPOSITE PARTY, 

Civil Procedure Goae (Act V of 1905), Sch. II, vr. 14, 
1§~—arbitration—Failure to consider plea of payment 
—Awaid, whether can be set aside—Procedure—-Pro- 
vincidl S.nall Cause Courts Act (IX of 1862), s. 25— 
Revision, application for,.when can be made. 

The grounds on which? an award can be set aside 
are given in para. 15 of Schedule IL to the C. P, U, 
The failure of the arbitrator to consider a plea of pay~- 
ment is not one of these grounds and, therefore, an 
award. cannot be set aside on account of such failure, 
Such failure is, however, a ground for remitting 
the award for re-consideration under para. 14 of the 
Schedule. [p. 789, col. 1] : 

An application for revision under s. 25 of the 
Provincial Small Cause Courts Act. cannot be made 
until. the case has been decided. [ibid. | 

Civil revision against an order of the 
Judge, Small Cause Gourt, Dehra Dun. 

Mr. Bhagwati Shankar, ‘for the Appli- 
cant, 

Mr. Indu . Bhushan Banerj eji, the 
Opposite Party. 

JUDGMEN T.—This i ig an application 
in revision in a case in which.a Court 
of Small “Causes has'set aside an award 
made.in favour of the. ‘plaintiff and after 


trying ths" ease on the merits has paésed g 


for 


(861. 0. 1925] 


dècree dismissing the suit. The plaintiff's 
case'is that the Court below acted. illegal- 
ly in setting asidethe award. A reference 
to facts appearing on the record, will: show 
that this wasin fact the case. The- ground 
on which the award was superseded was 
that the defendant had’ put, in a plea of 


payment which the, arbitrators had. not. 


considered: Now even if this was a valid - 
plea it would not be a ground for setting 


dside the award, but-for remitting it for. 


reconsideration undei r. 14 of Schedule 
I of the 0. P, 0. The ground. “on” which 
an award. can: be seb aside’ is: given 
inr. 15 and this isnot such a ground. But 
in fact the ground’‘on which: the learned 
. Judge has proceeded has no substance in 
fact,” As his ‘ultiniate judgment shows there 
was no ‘dispute between the parties as ‘to 
thé amount r aid a the defendant which 


had ie heen’ poke “by the ` plaintif 
or not. Furthermore the i issues on™ which 
the arbitrators decided the’ case were fram- 
“ed, by the parties i themselves.“ There was, 
therefore, no, room for any sug ggestion. that 
any issue had heen left: undecided. 
As the “Court below acted illegally in 
setting aside he award Ï o set ence 


P.. 

; “The PANG has Sbjected that the 
application’ in revision should have been 
made immediately the award was set aside 
and without waiting for. the case to be de- 
cided, This objection ‘finds no support in 
the e of s: 25 of. the Provincial Small 


to a in’ revision. The no loeis star will, 
therefore, get his costs in this Court. 
Costs of the Court below are provided for 
in the award. 


Z. K. Application allowed, 


` SURENDRA NATH TAGORE », X. £, HONNARJBE, 
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CALCUTTA HIGH COURT. 
Orvii RULENO. 1362 or 1924. - 
i -December»5,:1924, 

Present: —Justice Sir “William Ewart 
Greaves, Kr., ‘and Mr. Ji ustice 
Chakravarti.. 
SURENDRA NATH TAGORE— 

: Petrirona 


Mr. K. S. BON NERJ EE, TRUSTEE TO 
THE ESTATE OF LATE RAJA Sir RADHA 
KANTA DEB BAHADUR AND OTHERS— 


Oprosits Parties. e 
Land Acquisition Act (E of 1894), ss. 18, 80—Party 


- failing to - appear -before Colleclor—Reference ta 


Court—Clain referred “to in wefer ence-—-Liocus standi 
of claimant`to bé heard; -: -- 

Petitioner was'the- mortgagee of certain property 
which was being acquired under the provisions of the 
Land’ Acquisition ‘Act. He.did not appear before the 
Land Acquisition Collector as he had no notice served 
on’ him’ of ‘the proceedings: ‘The Collector, however, 
made a reference to Court under s. 18 of the Act and 
therein referred to the claim of the petitioner to & 
share ‘of thé coripehsation awarded in respect of the 
land: “The Court served: notice on the petitioner 
under s. 20 of the “Act, calling on him to submit 
statements, of his.claim, but? subsequently refused ‘to 
entertain claim on the ground that no award had 
-bóen madein “his favour aiid: that he had’ failed to 
dhtain 'é a’refererice under 6: 30 of the Act. On revision: 

* Held, (1) thatthe referends'to the-petitioner's claim ° 
in the reference made by-the Collector under s. 18 of 
the Act amounted" a? a reference under s. 30 of the 
Act; “[p. 790, ‘col, 2.] 

-(2) that in any case in view of the reference to the 
petitioner's claim‘made by the Oollector ‘ia his refer- 
ence the petitioner was entitled to be present on tha 
hearing of the reference under s.18 -of the Act and 
[iia ne Court was’ bound to adjudicate on his claim, 
ibid Ri te si 

Rule against the orders ofthe Court of the 
Présideiit” of the Calcutta Improvement 
Trast Tribunal, dated the 30th August and 
26th September 1924, if Land Acquisition 
Case No. VIÈC-250 of 1919:20 of the fila 
of the’ Second Land Acquisition Collector, 
e l 


“Gunada Ch. Sen and Babu Pro- 
santa Bhiisan Gupta, for'the ‘Petitioner. 
“ “Babu” Küsi “Prasun’ Chattèrji; for the 


i Opposite Parties. 


d. UDGMENT.—This’ Rule is directed 
against two orders of the President of the 
Calcutta ` Improvement Trust Tribunal, 
dated’ the 30th August and 26th September 
1924.' The matter arose in this way. Land 
acquisition ' proceedings with: regard to 
certain: lands in Upper Circular Road were 
pending ‘before'the Land Acquisition Col- 
lector. "The: petitioner was the mortgagee 
in respect of three properties with only one 
of which we are concerned for the purposes 
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of this applications it being No. 123-2, 
Upper Circular Road: The petitioner put 
in a claim in respéct of the money award- 
ed on the 19th September 1922. After he 
had put in this claim he was informed that 
an award had been made in respect of one 
of the properties, namely, No. 123-2, Upper 


Circular Road, on the 3lst August 1922. . 


The petitioner states that he did not appear 
before the Land Acquisition Collector, as 


he had no notice served on him of the. 


proceedings. On the 28th November 1922 
the Colector made a reference under the 
provisions of s. 18 of the Land Acquisition 
Act to the Improvement Trust Tribunal. 
In that a reference was made by the 
Collector to the claim of the petitioner who 
was the mortgagee of the shares of one of 
the beneficiaries in the estate of the late 
Raja Radha Kanta Deb. The Improvement 
Trust Tribunal served notice on the peti- 
tioner under the provisions of s, 20 of the 
“Land Acquisition Act, calling on him to 
submit statements of hisclaim. The notice 
was served on the 14th January of this year 
and a written statement was put in by the 
petitioner on the 8th August last. No ob- 
* jection was taken by any of the parties to 
this. The 30th August 1924 was fixed by the 
Tribunal for the hearing of the reference 
made by the Collector under s 18, 
which was made at the instance of some. of 
the lessees of the estate. On the 30th 
August 1924 the President of the Tribunal 
made an order.which is objected to. He said 
that as regards the petitioner, his claim 
could not be entertained on the reference 
as no award had been madein his favour 
and he did not apply for or obtain any 
reference under Part III of the Act and 
that the Collector had not made any refer- 
ence underthe provisions of s. 30 of the 
Land Acquisition Act. As I have already 
stated, it is this order of the 30th August 
1924, to which I have just referred which ig 
complained of before us. The other order 
of the 26th November 1924 is merely an 
order by the President of the Tribunal 
refusing to review his order of the 30th 
August. Now it seems to us that the order 
of the 30th August, 1924 is wrong. Section 18 
provides that any person interested who 
did not accept the award may, by a written 


application to the Collector, require the ` 


matter to be referred for: determination 
of the Court, whether the objection. be to 
the measurement of the compensation and 


te the persons to whom it.is payable..or to 


. ` SURENDRA NATH TAGORB v. X, 8. BONNERJEE. 
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the apportionment of the compensation 
among the persons interested. Now it is 
sought to support’the order of the President 
by a reference to the provisions of 8. 21 
which states that the scope-of an enquiry in 
proceedings arising under a reference such 
as the one to which I have referred shall 
be restricted to the consideration of the 
interest of the persons affected by thè ob- 
jection, and it is said that the order of the 
President is correct, because the petitioner is 
not a person affected by the objection which 
is made by the lessee with regard to the 
apportionment. But we think, having 
regard to the fact that in the reference of 
the 20th November 1922, a reference was 
made to the petitioner as one of the claim- 
ants, the nature of his claim being set out, 
he was clearly entitled to appear before 
the Tribunal for the purposes of the refer- 
ence under s. 18, and in so faras the Pre- 
sident states that the Collector has made 
no reference with regard to the claim of 
the petitioner under's. -30, it seems to us 
that the reference to the petitioner's claim 
in the reference of the 20th November 1922 
really amounts to a reference under s. 30. 
Even if this is not so, we think that under 
the circumstances of the case, namely, in 
the reference to the petitioner’s claim made 
by the Collector, he is clearly a person 
who is entitled to be present at the hearing 
of the reference under s. 18 of the Land 
Acquisition Act. It appears moreover that 
there is no dispute with regard to the peti- 
tioner’s mortgage and he is, we think, 
clearly entitled to appear before the 
Tribunal and to make such representation 
as he may desire to make with regard to the 
apportionment of the. compensation to the 
beneficiaries through whom he claims and 
the allocation to him ofa portion of that 
share in satisfaction of his mortgage. 

In the result, we make the Rtle absolute 
for the reasons I have stated above. We 
make no order as to costs. 

Z, K. Rule made absolute. 


ys 


[86 I. 0. 1925] 


. MADRAS HIGH..COURT. | 
Seconp Crviz APPEAL No, 1173 oF 
19 = 
November 18, 1924. 
Present:—Mr. Justice Ramesam and 
Mr. Justice Venkatasubba Rao. 
MARIMBI—Ptatntirr—AFPELLANT. 
versus 
KAKANI SUNDAR RAO, MINOR BY 
Goarpian DESIRAJU VENKAYAMMA 
AND ANOTHER—DsFENDANTS Nos. 2 AND 3 
RESPONDENTS, ; A 
_ Transfer of Property Act (IV of 1882), 3. 59— 
Mortgage-—Attestation, proof of. 

An attesting witness to a mortgage proved the 
execution of the document, his own attestation of it 
and the signature of the szcond attesting witness who 
was dead, but who had described himself in the docu- 
ment as an attestator. There.was no evidence to show 
that the second witness had not ssen the executant sign 
the document: : 

Held, that the requirements of the law were 
satisfied and the document-had b3en properly proved. 

Thanneru Gangayya v. Bommadevara Subbamma; 69 
Ind. Gas, 284; 41 M. L. J. 395; 14 L. W. 344; (1921) M. 
W. N. 747, distinguished. 


Second appeal ‘against a decree of the 
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examination, The plaintiff did not care to 
ask for permission fo further cross-examine 
the witness, for ohvious reasons. Under 
these circumstances we must hold that the 
parties were content to leave the witness 
with the understanding that the, other attes- 
tor’s signature as an attestator has been 
proved. In Thanneru Gangayya v. Bom- 
madevara Subbamma (1), only the execution 
and the attestation of the attestor who has 
been called were proved and nothing was 
said about the other attestor. We, there- 
fore, hold Ex. II has been properly 
proved, A 
* The only other point argued before us is 
that the plaintiff was a purdanashin lady. 
This has been found against by the Courts 
below. The second appeal fails and is 
dismissed with costs of lst respondent. 

vV. N. V. | 

7A SA Appeal dismissed. 


. (1) 69 Ind. Cas. 281; 41 M. L. J. 305; 14 L. W, 344; 
(1921) M. W. N. 747. 





Court of the Subordinate Judge, Guntur,in . 


A. S. No. 44 of 1921, preferred against that 
of the Court of the Second Additional District 
Munsif, Guntur, in O. S. No. 78 of 1920 (O. 
S. No. 1788 of 1919 on the file of the Court 
of the Principal District Munsif, Guntur). 


Mr. B. Somayya, for the Appellant. 
. Mr. P. Satyanarayana Rao, for the Re- 
-spondents. i = 


JUDGMENT.—Assuming that calling 
one attestator and merely proving the execu- 
tion of the document and his attestation: is 
not enough and that the fact of attestation 
of two witnesses has to be proved, we think 
the requirements of law are satisfied in this 
case. i 


D. W. No. 1 in this case, in the chief ‘ex- 
amination proves His own attestation and 
the execution. Hé‘supplements his answer 

.in the chief examination by his answer in 
the're-éxaminatioi «(which was not object- 
ed to) by proving the signature of the 


other attestor and the writer. The other 
attestor whose signature is proved 
is dead, but described himself on the 


document as an dttestator, We must pre- 


sume, now that his signature is proved, 


„that he knew the law and described himself 
as an attestor because he saw the executant 
sign the document. This presumption 
ean, of course, ` be rebutted by further cross- 


at 
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PATNA HIGH COURT. 
APPEAL From APPELLATE Decree No, 416 
oF 1922, 

January 22, 1925. 
Present:—Mr, Justice Ross and 
Mr. Justice Kulwant Sahay. 

BRIJ NATH PRASHAD—DeErFenpant—~ 

APPELLANT 
versus . ê 
Buzi BINDESHWARI PRASAD SINGH 
—PLAINTIFE AND ANOTHER—DEFENDANT3—~ 
RESPONDENTS. 

Hindu Law—Surety for guardian, liability of, 
nature of—Liability, whether canbe enforced against 
heir.. 

A guardian appointed under the Guardians and 
Wards Act is required to give security to ensure the 
due accounting for what he may receive in respect 
of the property of the ward. A surety who under- 
takes to make good any default by the guardian in 
the payment of the income of the properties of the 
ward received by him, merely undertakes to make 
good a sum of money and cannot be said to stand 
surety for the honesty of the guardian. If the 
guardian fails to pay any portion of the amount 
received by him as the income of the minor's 
properties and the surety is made liable for such 
amount, the liability can, under the Hindu Law, 
be enforced against any property belonging to the 
surety in the hands of his heirs. 

- Case-law referred to. 


Appeal from a decision of the Additional 
- Subordinate Judge, Shababad, dated the 


792. 
“ath January 1922, reversing that of the 
Munsif, Arrah, dated tite 20th of November 
1920. 


_ Mr. Stiveshwar Dayal. for the Appellant. 

Mr. Dhanindra Nath Varma for Mr. M. 
Mahabir Prasad, for the Respondents, 

. JUDGMENT. 

Ross, J.—The plaintiff's case was that 
the defendant No, 1 was appointed his 
guardian under the Guardians and Wards 
‘Act on the 16th of July 1913, and was 
reqnired to furnish security. This security 
was giveņ by the grandfather of defendant 
No. 2, the appellant, who is stated in the 
‘plaint to have been a relation of defend- 
ant No. 1 and whose son worked as ca- 
shier in the Kayesth Bank under defend- 
ant No. 1 who was the manager. The 
suretyship bond was executed for Rs. 1,250 
and it was stipulated therein that in case 
of any money being found due from de- 
fendant No. 1, the:properties detailed in 
the bond would remain mortgaged and 
hypothecated for realization of the afore- 
said money. On the 7th of December 1915 
the defendant No. 1 resigned his guardian- 
ship and on an audit of his account a sum 
of Rs. 1,042-6-8 was found due from him. 
The plaintiff, therefore, claimed a decree 
for this amount against the defendants, to 
be realised by sale of the mortgaged pro- 
perties specified in the suretyship bond. 
The principal defence was that the grand- 
father of defendant No. 2 had no right to 
execute the suretyship bond and that 
under the Mitakshara School of Hindu 
Law neither the defendant nor his property 
was liable for the plaintiff's claim. 

‘The Munsif who tried the suit found that 
the defendant No. 2 was not benefited by 
the bond; that it was not necessary for 
_his grandfather to stand surety for defend- 
ant No. 1 and that he did this by way of 
favour only. He then proceeds to say: 
“The security bond (Ex. 3) recites that the 
executant was to make good any loss caus- 
- ed by defendant No. 1 to the extent. of 
Rs. 1,200. In other words it recites that 
the grandfather stood surety against em- 
| bezzlement oy migappropriation on the part 
of defendaut No. 1 and this. cannot but 
_ be called-to be unlawful so far at least 
as the other members of the joint family 
were concerned ;” and, therefore, the minor 
was not legally bound to pay this debt. 
The learned Additicnal Subordinate Judge 
reversed this decision and gave the plaint E 
iff a decree, He-held that the main ques- 
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tion was whether the act of the grand” 
father of defendant No. 2 could be said to 
be unlawful or illegal; ang following the 
decision in Benares Bank Ltd. v. J agdip 
Narayan Pandey (1) he held that the plaint- 
iff was entitled to a mortgage etree. 

The real question is as to the nature of 
the suretyship bond and whether the grand- 
father of defendant No. 2 stood surety 
for the honesty of defendant No. 1 or for 
the payment of a debt. It is conceded 


that in the former case the bond is not 


enforceable and, in the latter case, it is; 
and this is clear from the authorities: 
Mahabir Prasad v. Siri Narayan (2) and 
Tukarambhat v. Gangaram Mulchand Gujar 
(3) and Maharaja of Benaresv, Ramkumar 
Misir (4). Now, in my opinion, there is no 
basis for the finding of the Munsif that the 
security bond recited that the grandfather 
stood surety against embezzlement or mis- 
appropriation on the part of defendant - 

o. 1. It isnot suggested that there is any 
reference in the bond to embezzlement or 
misappropriation. What a guardian ap- 
pointed under the Act is required to do is 
to give a bond, with or without sureties, 
engaging duly to account for what he’ may 
receive in respect of the property of the 
ward. The defendant No. 1 failed to account 
to the extent of Rs. 1,042-6-8. This may 
have been due to a variety of causes and 
it cannot be held that any case of embezzle- 
The grandiather 
of defendant No. 2 undertook to n ake 
good to the extent of Rs. 1,250 any default 
in the payment of the cash balance of 
ihe guardianship properties. The under- 
taking was simply an undertaking to make 
good a sum of money. The grandfather of © 
defencant No. 2 cannot be said to have 
stood surety for the honesty of defendant 
No. 1. In my opinion the learned Sutor- 
dinate Judge took the right view in this 
case and the appeal must be dismiseed 
with costs. It should, however, be made 
clear in the decree that the property of de- 
fendant No. 2 isonly to be proceeded 
aguinst in case the debt cannot be realized 
from defendant No. 1. 

Kulwant Sahay, J.—I agree. 

Z. K. Appeal dismissed. 
we Cas. 465; 2 P. L. T, 468; 6 P.L J. 


(2) 43 Ind; Cas. 27; 3 P. L. J. 396; 4 P, L. W, 437; 
(1918) Pat. 328, 

(3) 23 B. 454; 12 Ind, Dee. (N. a) 301 

(4) 26 A. G1; 1 A.L. J. 330; A. W. N, asy 142, 
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* MADRAS HIGH COURT. 
Saconp Crvit APPEAL No. 1081 or 1922. 
October 31, 1924. : 
Present:—Mr. Justice Ramesam. 
RATNAM PILLAI—Derenpant-— 
APPELLANT 
Versus - 
KOMALAMBAL AMMAL—Pratrisr 
~——RESPONDENT. 
"Transfer of Property, Act (IV of 1882), ss. 55, 91— 
‘érlyagé-—Property transferred by morfgagor—Con- 
sideration reserved—Redemption, right, of. “os 
A mortgagor who has sold the properties subject to 
the mortgage but has reserved a portion of the con- 


sideration amount has a veador’s lien in respect of the _ 


idserved. amount and is sufficiently interesied in the 
Hortgaged property so a$ to be 8ntitled to maintain a 
suit for redemption by virtue of s. 91 of the Transfer 
of Property Act. ` ` ` 3 ` 

Johnson v. Thomas, (1849) 11 Beav. 501; 50 B. R. 
911; 83 R. R. 242, relied on, ‘ 


Second appeal against the decree of the 
.Court of the Subordinate Judge, Naga- 
patam, in A. S. No. 35 of 1921, (A. S. No. 
153 of 1921, on the file of the District 
Court; Tanjore) preferred against that of the 
District Munsif, Negapatam, in O. S. No. 597 
of 1919. 


Mr, M. Subbraya Iyer, for the Appellant. 
Mr. M. Patanjali Sastri, for the Respond- 
ent, £ 


JUDGMENT.—The defendant is the 
appellant in this second appeal. 

The plaintiff is the heir of the original 
mortgagor. The defendant is the mortga- 
geé. The mortgagé was dated l4th De- 
cember 1912 and is evidenced by Ex. I. 

The first point argued for the appellant 

before me is that the plaintiff is not entitled 
to nidintain the: suif because she parted 
With the equity of redemption by the sale- 
deed dated 17th April- 1914 and, therefore, 
She is not entitled to redeem. He relies 
upon Dr. Ghose on “The Law of Mortgage 
in India” page .253 where the case of 
Kinnaird v. Trollope (1) is referred to. The 
case cited has nuthing to do with the 
point now raised, On the other hand the 
last séntence of Dr. Ghose, it should be 
noted, says “But this right cannot be 
actively asserted, and in this respect unlike 
the ordinary right to redeem which is pos- 
sessed by-every mortgagor” is against the 
appellant. It may be that a mortgagor 
-who once parted-with his right of redemp- 
tion absolutely has no right to redeem in 
| 1) (1888) 39 Ch, D, 636; 57 L. J.-Ch. 905; 59 L, T. 
$33, 37 Wi R, 234, 


IN 
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England. Mr. Subbaraya Iyer refers to 
Jones on Mortgages, Vol. Il, s. 1056. But 
even Jones says at the end of the paragraph. 
“But a mortgagor who has conveyed the 
land subject to the mortgage and has ex- 
pressly reserved a lien for the purchase- 
money may redeem by virtue of such 
interest,” citing two American cases. í 

In the present case part of the considera- 
‘tion was reserved by Ex. V and under s. 55 
of the Transfer of Property Act plaintiff 
hes a vendor’s lien in respect of reserved 
amount so that plaintiff's case comes Within 
the last clause_of 1056. In my opinion 
under s, 91 of the Transfer of Property Act, 
a mortgagor is entitled to redeem. The 
case of Johnson v. Thomas (2) relates to a 
case of an assignment of interest during 
the pendency of a suit and in India is 
governed by O. XXII, r.10. That decision 
cannot help the plaintiff. I think the 
‘lower Courts are right in holding that the 
plaintiff is entitled to redeem. 

.The second point argued for the appel- 
lant is that he is entitled to a greater 
amount than what was found by the Courts 
below. At the end of one year from the 
date of the mortgage document, if there 
is a default of payment of both principal 
and interest, the mortgagee is entitled to 
compensation. The lower Courts allowed 
interest at the rate of 18 per cent. per 
annum on the principal only. If the rate 
of the compensation for default in payment 
of pripcipal awarded was at a lower rate 
than 18 per cent. probably there would 
have been some substance in this argu- 
‘ment. But as the mortgagee gets at the 
enhanced rate of 18 per cent. | think this 
is sufficient compensation for default in 
respect of both the principal and interest, 
I do not think that the case call8 for any 
modification in my hand in respect of 
this. a 
The third point argued by the appellant 
is that there is no misconduct on his part 
and that he is entitled to costs of this suit. 
I agree that he is entitled’ to costs of the 
suit only before the District Mansif's Court. 
He has never raised this in the lower 
Appellate Court and though I am willing 
to modify the decree in his favour, I do 
not think this makes a difference in the 
costs of the second appeal. I, therefore, 
modify the decree of the District Munsif 
by allowing-costs of the suit to the defend. 


(2) (1849)-1-Beav, 501;:50,E, R, 911; 83 R. Reade, ° 
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ants but otherwisg I dismiss the second 

appeal with costs. 

V.N, V. . 
Z. K. LE 


Appeal dismissed. 


LAHORE HIGH COURT. 
First CIVIL APPEALI No, 2588 or 1922. 
š February 13, 1925. 
Present:—Mr. Justice Harrison and 
Mr. Justice Zafar Ali. 

Tue Firm RAGHUNATH DAS-RAM 
SARUP—DEFENDANT—ÅPPELLANT 
versus 
Tar Firu GHAMANDI LAL-NARAIN 
DAS or DELHI—PLAINTIFFS—RESPONDENTS, 
Contract Act (IX of 1872), ss. 83, 84, 95—Sale of 
goods--Payment of price before delivery—Appropria- 
tion, when complete—Purchaser, failure of, to take 


delivery—Price of goods, suit to recover, whether 


maintainable—Rate of exchange, determination of. 

Where one person contracts to sell the goods to 
another which he has himself agreed to purchase 
from a third person and one of the terms of the 
contract is that the price of the goods is to be paid 
before delivery of the goods, there can be no abso- 
lute appropriation of the goods so as to transfer 
property in the goods to the purchaser till the. price 
is paid. Any appropriation of the goods to the con- 
tract before the price is paid will only be a condi- 
tional appropriation. As soon, however, as the price 
is paid the conditional appropriation becomes final, 
and if it is assented to by the purchaser i the sale to 
him becomes complete and the property in the goods 
passes to him and if he fails to take delivery of 
the goods in accordance with the terms of the con- 
tract he becomes liable for the price of the goods and 
not merely for damages. [p. 796, cols. 1 & 2.] 

In such a cass if the saller is compelled to pay 
the price of the goods owing to the refusal of the 
defendant to accept the goods and to pay for them, 
the goods become fully appropriated on payment of 
the price by the seller, and as the date of the payment 

determined by the conduct of the purchaser he is 
liable to pay for the goods at the rate of exchange 
prevailing on the date on which the price was paid by 
the seller. [p. 797, col. 1.] : 

First appeal from the decree of the 
Senior Subordinate Judge, Delhi, dated 
the 18th July 1922. g 

Bakhshi Tek Chand and Mr. Shamair 
Chand and “Lala Kahan Chand, for the Ap- 
pellant. . . 

Lala Sardha Ram, R. B., and Lala Jagan 
Nath Bhandari, for the Rospondents. 


JUDGMENT.—The plaintiff in this 
case is the Firm Ghamandi Lal-Narain Das, 
whosues the wroprietor of ths Firm Raghu- 
nath Das-Ram Sarup for recovery of 

* Rs. 32,511-14-0 being the price of 15 cases 
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of piece -goods sold by. him to the defen- 
dant, of which the defendant refused to 
take delivery. .The plaintiff contends that 
the piece-goods were? fully , ascertained . 
and fully appropriated and that he, 
therefore, is entitled to recover the actual 
price and is not confined to suit for dam- 
ages, . 

The facts are clear enough and are that 
the plaintiff purchased 31 cases of certain 
cotton goods from Messrs. Kahn and 
Kahn and the same goods were. sold by. 
him to the defendant. The contract for 
16 cases was cancelled by consent and when 
the remainder of the goods arrived at Delhi 
the defendant refused to take delivery. The 
plaintiff, on the defendant failing to do so, 
eventually paid for the goods on the 23rd 
February 1921. The defendant pleaded 
that there had been no appropriation or 
at any ratenosuch absolute appropriation 
as would cause the title in the goods to- 
pass, that the suit, therefore, in the pre- 
sent form does not lie and that at any 
rate certain portions of the claim cannot 
be substantiated. About the time the de- 
livery should have been taken and pay- 
ment made in sterling there had -been a 
very serious fall in the rate. of exchange, 
In the plaint the price in rupees actually 
paid by the plaintiff to the ‘importers, 
Messrs. Kahn and Kahn, was claimed by 
the plaintiff, or in the alternative, the sale 
of goods and recovery of the deficiency. 
During the trial the plaintiff appears to 
have altered this plea and to have claimed 
a sum of money in sterling payable at 
the rate of exchange that might prevail 
at the time the decree should be satisfied. 
This was not allowed but it was held on 
a plea, which had not been taken in the 
plaint, that the plaintiff had allowed two 
months’ extension to the defendant from 
14th December 1920 to 14th February 1921 
and the rate, therefore, was calculated as 
the rate prevailing on the day the exten- 
sion expired; a decree being given for 
Rs. 31,033-8-0. ` 

The defendant-appellant urges that this 
rate of exchange should be calculated as 
on the due date on which he should have 
paid the price of the goods to the shippers, 
He further claims that anyhow 25 per cent. 
should be deducted from the price awarded 
on the ground that the plaintiff is not 
entitled to claim more than the actual 
amount paid by him to Messrs. Kahn and 
Kahn, and that he only paid 75 per cent. 
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ôf the amount shown’ in the plaint as 
having been paid. The market wasin a 
dangerous statesand the Hindustan Mer- 
cantile Association directed all dealers to 
repudiate their contracts ‘and this so 
frightened the importers that they allowed 
“a discount of 25 per cent. to the plaintiff 
for prompt. cash. This is admitted, and 
the ‘plaintiff has failed to make this same 
allowance to the defendant or to disclose 
the actual facts in his plaint though in 
Court he has stated and has repeated before 
us that he will only too gladly accept 75 
per cent. of his decree if the defendant 
pays at once. 
be decided are:— 


(1) whether there was such an irrevoc- 
able, final and absolute appropriation as to 
entitle the plaintiff to bring the suit in the 
present form; 

(2) whether the rate of exchange should 
be that allowed by the Trial Court or any 
other rate more favourable to the defend- 
ant; and 

(3) whether the plaintiff is entitled to 
charge 25 per cent. which his own importer 
allowed him as discount. 


At the very outset we meet with a curi- 
. ous lacuna in the evidence in that the 
Bill of Lading itself or secondary evidence 
as to its contents’ was not produced. It 
is, however, clear and is admitted before 
us that whether this Bill of Lading was 
in favour of the importer himself or of 
his agent, the Bank, it was not made out 
in the name of the plaintiff and delivery 
of the goods was not to be made. until 
such time as payment in full had been 
tendered. The lawon the subject of ap- 
propriation has been clearly and correctly 
given in thé judgment of the Trial Court 
, ond the only point on which we differ 

from the view taken by the learned Sub- 
ordinate Judge is asto whether the ap- 
propriation was unconditional or not. It 
appears to us that so long asthe condi- 
tion of payment prior to delivery remained 
in force there was only conditional appro- 
priation. The fact that under s. 95 of the 
Contract Act a seller retains a lien on un- 
delivered goods even after the title has 
passed by no means amounts to saying 
that wherever the seller retains alien on 
undelivered goods it is to be assumed that 
the title has passed in the sense that there 
has been full unconditional appropriation, 
The view taken by the Trial Court is to be 


The questions, therefore, to. 
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found at pages 68 and 69 of the paper- 
a 


ook:— 
- “The invoices on xecord show that the 
contract between the plaintiffs and Kahn 
and Kahn was for shipment of goods within 
a specified time, on O. I. F. terms Free 
Bombay Harbour. The. sellers could not 
have shipped the goods until these had 
been appropriated to the contract and the 
appropriation assented to by the buyers. 
The sellers obviously selected the required 
goods, packed them in cases and then 
performed their contract by placing the 
goods on board the ship. Under s. 84, 
Indian Contract Actor by determination 
of election under s. 83 the goods become 
ascertainéd and presumptively the property 
therein’ passed to the buyers on shipment. 
The goods were shipped atthe risk and 
on account of the buyers and though this 
alone may not be conclusive evidence of 
the property passing yet the point cannot 
be ignored. The sellers had done what 
they had to do with respect tothe goods 
and ascertainment of price. It was now 
the buyers’ duty to pay the price by re- 
tiring the drafts drawn upon them. The 
defendants did not careíto prove that the 
Bills ‘of Lading were in favour of the 
shippers which in certain cases raises a 
presumption that a right to control the 
goods was reserved,” 

“Tt is mentioned in the invoices that 
the buyers were to honour the drafts drawn 
upon them by Kahn and Kahn. How- 
ever, this in itself raises no presumption 
that jus disponendi was reserved in view 
of the provisions of s. 95, Indian Contract 
Act under which sellers can, after the 
property has passed, refuse to deliver posses- 
sion of goods of Bills of Lading which have 
been pronounced to be symbol of goods 
until the price has been paid.” 


It is quite true that there has been ap-. 


propriation in the sense of conditional ap- 
propriation but there was no absolute 
appropriation until such time as the drafts 
were retired and the condition was auto- 
matically removed. The plaintiff relies 
upon the following facts as showing that 
the appropriation was complete: 

In accordance with the terms of the con- 
tract the buyer was liable for the godown 
rent of the goods after they reached Delhi. 
He, the defendant, paid hima portion of 
the profit due and, not only did he do so, 
but he himself sold the goods (subject 
always to the condition of payment before 
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delivery) to a third firm, Messrs, Govan 
Brothers, and was paid a portion of the 
profié due to him By. this firm, to whom 
he gave a conditional délivéry order, and, 
‘finally he asked. for an: “extension: of time 
for ‘payment. He is.said to hayé admitted 
that “the goods Were ascertained. goods by 
giving the numbers of invoices and the 
Numbers of casés, and contends that all 
these. facts taken together créate an’ un- 
conditional appropriation. Counsel also 
points to. the fact, that he, the plaintiff, was 
cousulte as. to how the g6ods'weré ‘to ‘be 
sent from the Port of Bombay to Delhi 
‘and whether at his risk or atthe risk of 
thé railway and that he himself in turn 
consulted the defendant.” Hé contends that 
delivery or complete appropriation took 
place on arrival at Delhi and in the alter- 
native at the Port of Bombay. We ‘are of 
‘opinion , that in spite of what happened 

nd in spite of the subsequent’ history of 
the trading in thé goods and in spite of 
payments of profits having been made 
and received, the condition as to previous 
payment before delivery still remained 
dnd constituted an insuperable obstacle to 
the complete appropriation of the goods. 

" Finally Counsel contends that after due 
date the. plaintiff did remove that condi- 
tion and did pav for the goods on the 
23rd February 1921 and this entitled him 
to. sué for the price. He‘relies on Gulab 
‘Rai-Sagar Mal v. Nirdhe Raim-Nagar Mal 
(1) the relevant portion’ being on page 425 
and not referred to in thé head-note. This 
runs as follows:— Š 

“But even though the property in the 
goods did not pass to Mul Chand-Ganga 

Bishan or their indentors till January 1921 
fhis fact dogs not relieve the defendants 
from liability. The appropriation of the 
. goods to the contract, which was -at first 
conditional became final when payment 
‘was mide, and if it was assented to by the 
defendants the sale to them “became com- 
-plete and the property in the goods passed. 
In that case the suit for the price of the 
goods is maintainable, and we cannot accede 
to Mr. Tek Chand's contention that because 
the plaintiffs had not become the owners 
of the goods at the time when they made 
their contract with the defendants, their 
only remedy ‘is to ste’ for damages for 


Jieach of contract.” ae . 
We are of opinion that this disposes of 


(I) 79 Ind. Cas; 194; 4 L. 423; (1924) A. IR. (L) 929 
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the case. The appropriation be¢ame cont- 
plete on payment béing made and onc 
-thè appropriations became complete, inab- 
much`as thé defendant had certainly ` às- 
sented to that appropriation previous to its 
being made, he became liable fox the price 
and ‘hot merely for damages. On the first’ 
point, therefore, though not agreeing with 
the reasons of the learned ‘Subordinate 
Judge -we most emphatically do agree 
with’ his conclusions that the plaintiffs 
suit liés and that he is entitled to recovér 
the price. f E | 
“The second question is that of the rate 
of exchange. The following passage occurs 
in the judgment of the Trial Oourt:— 

“It has been argued that in the present 
case the due date was extended by mutual 
consent. The defendants by their letter 
P. 12/14th December 1920 referred to 
before asked for an extension of two 
months to pay. Plaintiffs by their 
reply’ P. 33/16th December. 1920 did 
not agree to it and stated that Kahn 
and Kahn (Delhi Branch) were not pre- 
pared to grant the extension asked for as 
they hadno right todo so, but that they 
had referred the matter to their Bombay 
‘Office. Tt is argued thatas no re-sale was 
made onthe daté fixed it must bé taken - 
that the extention ‘asked for had beén 
granted. The argument has gréat force 
as we actually find the plaintiffs and Kahn 
and Kahn doing nothing. The defendants 
on the expiry of these two months wanted 
further two months by their lettér P, 13/ 
16th February 1921. This further exten- 
sion was not, however, granted. We can 
thus safely take that the date on which 
the date fell due. was extended to the 
middle of February 1921.” ne 

The plaintiff never claimed in his plaint 
that he had granted an extension and in- 
deed it would have been difficult for him 
todoso. The defendant, no‘doubt, asked 
for it and the plaintiff in the clearest terms 
declined to grant it. He does not even 
now say, that he granted it but his Counsel 
contends that it may be inferred that he 
must have done so because of the conduct 
of Messrs. Kahn and Kahn in delaying the 
sale of the goods. What reasons may have 


contracts of their own which influénced 
their conduct, The plaintiff never gaye 


TA I WE E, Ngka N 
Te 6. w 


“ine o naiita kien thit the “Words which 
occur at line 38 „Pige Tof the papér-book 


“Wb ‘bliall take’ ‘dénvery ‘of the goods ih, 


diccordace with ‘the terms ‘of your office” 


entiiled. him to claim ‘the rate -prevailing- 


on. ‘the, ‘actual date on which the decree 
may | be “satisfeu ‘and this because öf an 
ii pteskion ‘made with ‘a rubber stamp’ in 

essrs. Kahn “and ‘Kahn's ‘ollice on ‘some 
of the ‘invoicés. This is ‘hot signed: Itis 
not ‘Known by ‘iyhom it Was ‘aitixed and 
it ‘Only “occuls ‘Oh four ‘of the 12 iivoicés 
relating to 15 cases, which had beén pro- 
ducéd. “It does not form: “part of the print- 
éd invoice form and we are of opinion 
that the plaintiff can derive no benefit 
from it. 

The question’ remains, ‘therefore, what rate 
should ‘be taken, and the defendant ‘alone 
is to’blame for the delay in the taking of 
` delivery which necessitated the payment 
of a véry much larger number of rupees 
than would have been required on due date 
4. e, 50 many days after shipment and tender 
of ‘invoices. 
propriated on: payment and. as the date, 
of 'yaymient was determined by the conduct 
of the defendant weare of opinion that he 
mist ‘tdke the consequences and that 
ordinarily he would be liable to pay at 
the rate ‘prevailingon the 28rd February 
1921, -The plaintiff, however, has put in 
cross-objections and the best - rate, there- 
fore, ‘he can claim is that actually allow- 
èd to ‘him, i.e, on the Mth February 1921, 
So on this point again though differing 
from the actual finding of the learned 
Subordinate Judge we come to the same 
conclusion, 

‘As regaids the 25 per cent, a plea was 
` put, forward at one time that this was 
allowed because of infériority in the goods. ° 
This plea bas béen. abandoued and itis urged, 
by Counsel that as-in a case of. damages 
60 in’a ‘case of this nature ‘the plaintih is 
only entitled to recover. what he actually 
paid. No analogy can be drawn trom a 
suit for damages, and there is certainly 
much to be ‘paid for the conténtion that 
the ` déféndadnt ‘is liable to pay the full 
` price contracted for, It is, however, un- 
necessary to decide this point for in this 
case there ‘is an insuperable objection to 
the plaintifis recovering the 25 “per ceiit. 
over and above. the -price which he actual- 
ly paid to Kahn and Kahn and this is 
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The goods became fully ap- - 
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that ‘tie’ did not ‘ask ‘for it. In para.7 of 


‘his plaint'be ‘says that pe paid Rs. 30320-14-0 


to Messrs, Kahn and 'Kahn and he seeks 
to recover this amount together with cer- 
tdin incidental charges. He now admits 
that be never paid this amount but £5 
per cent.. less, ‘Hid He disclosed the tue 
facts instead . of suppressing them jor 
some fTeasoh best known to himself he 
hight Have ‘siicceédéd ‘ih recovering the 
whole öf thesum. He has asked jor the 
actual amount paid ‘to Messrs. Kahn and 
Kahn and this we give him and he has 
only himself to blaine if he is .dissatis- 
fied with the result of hisown conduct. 

We. accept the appeal in so far as to 
reduce the amount, of the decree to 
Rs, 24,604-4-9 made up as follows:— 


Rs, a p. 

75 per cent. of 
Rs. 30,320-14-0 . 22,740 10 6 
Profits on 6 cases 1,500 0 0 


Interest at 6 per- 
cent, on Rs. 
21240 10-6 from 
middle of Feb- 
. Tuary21to 15th 
May 1921 : 363 10 3 
The cele of the plaintiff will be paid in 
both Courts proportionately to his súc- 
cess. 
Z. K. Appeal accepted, 


abenan 


MADRAS HIGH COURT. 
SECOND CIVIL AtPEaL No. 764 oF 1923. 
November 19, 1924, 
Present:—Mr. Justice Ramesam and 

_. Mr.'Justice Venkatasubba Rao. 
V.K. MANIKA MUDALIAR—DErenpanr 
| jin aii 


K. MAHAMMAD ZIAN UDDIN SAHEB- 
PLAINTIFF— RES} ONDENT. Š 

Registration ‘Act (XVI of 1908), ss. 84, 76, ?7— 
Application to District Registrar to excuse delay in 
appearance — Procedure — Irregularity—Hegists ation 
refused by Regisirar—No formal order of refusal of 
registration by Sub-Registrar—S. 76 (a), scope of-— 
Suit, whether lies. 

.Where.a matter is referred to the Registrar under 
s. 34 (4) and, proviso tos, 34 (1) of the Registration 
Act, the ‘Registrar may direct registration if he is of 
Opinion that the delay was due to “urgent necessity 
or unavoidable accident.” If beis not so saticLed 
about the delay, the proper form of the order is to 
express, his opinion that the delay is not due to urgent 
necessity or unavoidable accident. Such opinien must 
‘hen be remitted to the Sub-Registrar who ought ta 
follow it up by endorsing on the document ‘Registra- 

2 
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tion refused” and then the remedy of the person who 
seeks registration, is to file an appeal under s. 72 of the 
Act. [p. 798, col. 2.] : 

Fattechand Anandram v. Umaji, 72 Ind. Cas. 118; 

47 B. 290: 25 Bom. L. R. 45; (1923) A. IR. (BJ) 187, 
- Harkishen Singh v. Sarmukh Singh, 43 Ind. Cas. 294; 

169 P. W. R. 1917; 102 P. R.1917; 7 P. L. R. 1918, 

Gangadara Mudali v: Sambasiva Mudali, 40 Ind. Cas. 

192; 40 M. 759; 33 M. L. J. 5l.and Gangava v. Sayava, 
, 21 B. 699; 11 Ind. Dec. (w.-s.) 470, relied on. 

Where the District Registrar on such an applica- 

tion instead of merely expressing his opinion passed. 
_an order on thé document presented for registration 
stating “registration refused”, and the Sub-Registrar 
without adopting the District Registrar's order as his 
own merely furnished to the executant a copy of the 
order in a suit for compulsory registration : 
- Held, that the procedure of the Registration Officers 
though irregular did not affect.the plaintiff's right of- 
5 ai under s. 76 (a) of the Registration Act. [p. 799, 
col, 1. 

The language of s. 76 (a) of the Registration Act is 
wide enough to coverall orders of the Registrar 
refusing registration whether such orders are passed 
on documents presented to him in the first instance or 
otherwise. [ibid] . 

Second appeal against the decree of the 
Court of the Subordinate Judge, Vellore, in 
A: S. No. 124 of 1922, (A. S. No. 243 of 1921, 
on the file of the District Court, North 
Arcot), preferred against that of. the 
Court of the District Munsif, Vellore, in 
O. 8. No, 511 of 1920. 

‘Mr. C. V. Anatha Krishna Atyar, forthe 
Appellant. 

Mr. G. Krishnaswamy Tyer, for the Res- 


` pondent. . . 


JUDGMENT. 

Ramesam, d.—This second appeal 
arises out of a suit to obtain registration 
under s. 77 of the Registration Act. The 
facts are as follows:—The suit document 
(Ex. A) was executed on 29th November 
1919 by defendant in favour of plaintiff. 
The plaintiff presented it before the Sub- 
Registrar for registration on 24th March 
1920,-¢. e., within four months of the exe- 
cution. Tht Sub-Registrar ordered notice 
to the executant who appeared on 19th 
* April 1920, i. e, beyond four months. The 
Sub-Registrar referred the matter to the 
Registrar under s. 34 (4) of the Act. In so 
referring the matter, he seems to have for- 
warded the document also to the Registrar 
though this is not necessary under s. 34 (4), 
the Office of the Registrar and the Joint 
Sub-Registrar being- situate in the same 
building. The Registrar passed an order 
on 4th May 1920 “Registration refused “and 
‘gave. reasons in which he held that the 
delay of the parties in appearing beyond 
four months does not “come under urgent 
necessity or unavoidable accident” (Ex. B). 
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The document was then returned to- the 
Sub-Registrar who furnished to the plaint; 
iff a copy of the order on 8th June 1920, 
The present suit was filed on 14th June 
1920, the re-opening day®*of the - District 
Munsif’s Court of Vellore. The District 
Munsif dismissed the suiton the ground 
that the plaintiff's remedy was to have 
appealed against the order of the Sub- 
Registrar under s. 72 or madean application 
to the District Registrar under s.73. On 
appeal, the Subordinate Judge ‘reversed: 
the, decision of the District Munsif and 
gaveadecree. The defendaut files this 
second appeal. i 


- Where a matter is referred to the Regis- 
trar under s. 34 (4) and proviso to s. 34 (1) 
the Registrar may direct the registration if 
he is of opinion thatthe delay was due to 
“urgent necessity or unavoidable accident.” 
The proviso’ does not describe the form of 
the order: to be passed by the Registrar if 
heis not so satisfied about the delay. But, 
it may be conceded in favour of appellant, 
that the proper form of the order is to 
express his opinion that the delay is not 


“due to urgent necessity or unavoidable 


accident. When he so expresses his opinion 
(such opinion being remitted to the Sub- 
Registrar) the Sub-Registrar ought to 
follow it up by endorsing on the document 
“Registration refused” and then the remedy 
of the person who seeks registration 1s to 
file an appeal under section 72, This is 
the view taken by the Bombay High Court 
in Fattechand Anandram v. Umaji (1) and . 
by the Punjab Chief Court in Harkishen 
Singh v. Sarmukh . Singh (2), where the 
exact reason for the refusal of the Sub- 
Registrar does not appear. A similar view 
is taken on the parallel 8.25 in Gangadara 
Mudali v. Sambasiva Mudali (3) (cf. Gangava 
v. Sayava (4)]. I agree with these decisions. 
So far the District Munsif is right. But, 
in the present case, the District, Registrar’ 
did not pass the order whichis the proper 
one according to the above decision, viz., 
an order expressing his opinion about the 
delay, On the other hand he passed an 
order on the document “Registration 
refused.” Nor did the Sub-Registrar follow 
up the order of the Registrar by passing an 


0) 72 Ind, Cas. 118; 47 B. 290; 25 Bom. L. R. 45; 
(1928) A. 1. R. (B.) 187. < 
(2) 43.Ind. Cas. 294; 169 P. W.R. 1917; 102P.R 
1917; 7 P. L. R. 1918. Si 
(3) 40 Ind. Cas. 192; 40 M. 759; 33 M-L. J. 51 
(4) 21 B. 699; 11 Ind. Dee. (xN. 8.) 470, < 
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< order “Registration refused.” 
‘Munsif is in error in para. 7 of his judgment 
‘where he stated, “The Sub-Registrar on re- 
-ceipt of the orderdias endorsed on the docu- 
ment ‘Registration refused’ on the same date 
4th May 1920.”. This mistake of the District 
_ Munsif has been pointed out by the learned 
Subordinate -Judge. .The question that 
arises before us is—What is the effect of the 
irregular. procedure of the Registration 
‘Officers? Should the party suffer for their 
‘mistakes? One way of construing the order 
of the Registrar is to regard him as having 
abridged the proper and regular procedure 
i.e., instead of the matter going before the 
‘Sub-Registrar for his endorsement and an 


appeal being filed against the order of the. 


Sub-Registrar and the Registrar passing 
final orders on such appeal, he anticipated 
such last order in appeal and passed his 
final order at an earlier stage. If so, the 
plaintiff's suit is maintainable. But, even if 
this view of the Régistrar’s order cannot be 
taken, the question is, not, what is the proper 
order which the Registrar ought to have 
passed but, what is the effect of the order 
he has actually passed, The question is 
whether it falls under s. 76 (a) so as to 
enable the plaintiff to sue. In my opinion, 
the language of s. 76 (a) is wide enough to 
cover allorders.of the Registrar refusing 
registration—whether such orders are passed 
on documents presented to him in the first 
instance or otherwise. Mr, Anantakrishna 
Iyer argues that the clause is limited to 
the first class of cases only, If the Registrar 
passes orders properly it is true no other 
class will fall under s. 76 (a). But if the 
Registrar passes an order refusing regis- 
tration by following an irregular procedure, 
I do not see why.such an order should not 
fall under s. 76 (a). Mr. Anantakrishna 
Iyer argues that the aggrieved party must 
first take some steps to make the Regis- 
tering Officers follow the proper procedure 
-and then come to the Civil Court at the 
proper stage of the proceedings as contem- 
plated by the Act and he argues that the 
arm of law is strong enough to compel the 
Registering Officer- to follow the proper 
procedure. It may be that the arm of law 
is strong enough to get the procedure 
-rectified.. YetI do not see why the party 
should suffer for the Registrar's irregularity 
i. e, why he should take some extraordinary 
remedy (Such asa mandamus) to get the 
Registering Officers to observe the proper 
procedure and why, when the language of 
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8.76 (a).is wide enough to cover the actual 


-order passed, he. should not go to the Civil 


Court at once. - 

The order of the District Registrar misled 
the Sub-Registrar who, seeing that this 
superior officer passed an order “Registra- 
tion refused” thought it would be pre- 
sumptuous on his part to pass the same order 
once again and abstained from doing so. 
On the actual events that happened, the 
view of the Subordinate Judge is right and 
I would dismiss the second appeal with 
costs. 

Venkatasubba Rao, J.—I agree. 

v. N. V. Appeal dismissed, 

Z. K. 





` CALCUTTA HIGH COURT. 

ÀPPEAL FROM ORIGINAL DEOREE No. 112 or 
1922. 
April 16, 1924. 

Present :—Justice Sir N. R. Chatterjea, 
Kr., and Mr. Justice Chotzner. 
Sheikh ABDUS SHAKOOR AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
versus 
Munshi ABDUL RAHIM AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s 92— 

Trustee, appointment of, challenged—Suit, whether 
maintainable. 
“A suit under s. 92 of the O. P. C. is maintainable 
against a defendant who claims under a trust even 
though the plaintifis challenge the appointment of 
the defendant as a trustee. [p. 800, col. 2 

Budree Das Mukim v. Chooni Lal Johurry, 33 0, 
789; 10 ©. W. N. 581, followed. 


Appeal against a decree of the Addi- 
tional District Judge, Howrah, dated the 
13th of February 1922. 

Moulvi Nuruddin Ahmed, (with him Babu 
Bhibuti Bhusan Lahiri), for the Appellants. 

Babus Manmatha Nath Roy and Haren- 
dra Nath Dutt, for the Respondents, 

JUDGMENT. —This appeal arises out 
ofa suit under s, 92 of the O. P. O, in respect 
of a Muhammadan endowment, 

The plaintiffs who are certain Muham- 
madan residents of Howrah brought a suit 
on the allegations that a lady of the name of 
Asurannessa Bibi on the27th September 1881 
executed a wakfnama dedicating certain im- 
moveable properties by way of wakf and ap- 
pointing one Haji Talebullah asmutwalli, that 
subsequently the said mutwalli having mis- 
managed the properties and misappropriat- 
ed the income thereof, she executed a deed 
of towliatnama on the 16th September 1887 
whereby she removed the son of Talebullah 


806 


` from the mutwalliship,(Talebulla having died 


‘in the meantime) and took up the manage-- 


ment in her own hands, that about, three 
years afterwards, on the 24th August 1890, she 
executed another deed by which she appoint- 
ed the defendantas mutwallt, laid down cer- 
tain rules for the management of the pro- 
erties and for succession in the office of 
mutwalli and that the defendants had been 
misinanaging the properties and misused 


the income thereof.. Inthe 12th paragraph- 


of the plaint itis stated that the defend- 
ants should be removed from the manage- 
ment of the wakf for their -gross neglect, 
misconduct and breach of trust and because 
their appointment itself is not valid 
as thesaid Asurannessa Bibi had no right 
to execute the deed dated the 27th August 

890. |. i, 
. The, defendants pleaded inter alia that 
the suit was not maintainable on the ground 
amongst others that certain persons inte- 
rested had not been joined'as parties defénd- 
ants, and there was a denial of the allega- 
tions made by the plaintiffs on the merits of 
the case. | | p 

The learned District Judge of Howrah 
has dismissed the suit on the preliminary 
ground that having regard to the allegations 
in the. plaint the suit as framed isnot main- 
tainable, The'learned Judge relied upon 
the statement contained in the 12th para- 
gtaph of the plaint mentioned above. He 
was of opinion that the object of the suit 
was to have it declared thatthe towliatnama 
of 24th August 1890 was inoperative, that 
the plaintiffs having challenged that deed 
as invalid they alleged-that the deed 
which created the defendants mutwallis was 
not an express trust at all and that the suit, 
théréfore, could not be maintained against 
the defendants ünder `s. 92 of the Core 
when there was no trust, There is, however, 


nothing in the plaint to show that the object . 


of the suit was to have the towliatnama 
declared inoperative or that the plaintiffs 
set up any revocation of the trust. The 
trust was originally created in 1881 and far 
from thefe being any revocation of that 
trust it was referred to and confirmed by 
the deed of .1890, in which it was expressly 
stated that the properties had been absolute- 
Jy dedicated to the service of God and that, 
‘therefore, according ta the Muhammadan 
Law, “the “rights, interésts, character and 
ingidents' of wakf have become attached 
to them. The words “a deed of revocation 
dated the 16th September 1887” in the 
e 
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plaint and in the towliainama of 1890, 
evidently meant that the mutwalli had betn 
removed and the managementof the pro- 
porties was takenin hergown hands by the 
lady herself. There was no revocation of 
the trusts originally created. f 

With regard to the allegation in the plaint 
that the appointment of the defendants was 
nòt valid, the learned Vakil forthe appel- 
lants has drawn our attention to the case of 
Budree Das Mukim v. Chooni Lal Johurry 
(l) in which it was held that where the 
defendant claims under a trust, a suit under 
s. 92 is.maintainable even though thè plaint- 
iffs challenge thejappointment of the defend- 
ant as a trustee, : 

The learned Vakil for the respondent has 
relied upon the cases of Ayatannessa Bibi 
v. Kulper Khalifa (2) and Gholam Mowlah 
v.Ali Hafiz (3). It is not necessary, ‘however, 
to discuss these cases because the learned 
Vakil for the appellants says that he has no 
objection to the passage objected to by the 
defendants being struck out as it is un- 
necessary. In these circumstances we think 
that the plaint should he ‘allowed to be 
amended. 

We accordingly set aside the decree of the 
lower Court and send thecase back to that 
Court in order that the plaintiff may put in 
an application for amendment of the plaint 
by striking out the passage “because their 
appointment itself is not valid as the said 
Asurannessa Bibi had no right to ‘execute 
the deed dated the 24th August 1890." -On 
such application being made, the Court below 
will allow the amendment to be made and 
will re-frame the issues with reference to the 
amended plaint. The Court below will 
also allow the plaintitis to make an applica- 
tion for adding the persons who may 
be necessary to be added as parties defend- 
ants, 

The security which has been furnished 
by the ‘appellants for costs of the respond- _ 
ents in this appealis discharged. 

The costs of thisappeal will abide the re- 
sult, the hearing-fee being assessed at 
three gold mahurs. 

` (May 19, 1924.) 

The application for amendment must be 
made within ‘such time as may be allowed 
by the Court below. . 
Appeal allowed : 
Z. KK. Case remanded. 
1) 33 0. 789; 10 C. W. N. 581. 

2) 22 Ind. Cas. 677; 410. 749; 19 O. W, N. 234, 
3) 47 Ind. Cas. 111; 28 0. L. J, 4, 


? 
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e ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 774 or 1924. 


sahan 7, 1925. 
Present:—Mr, Justice Piggott. 
EMPEROR tHrovucs Tus MUNSIF or 
:-FATEHABAD— COMPLAINANT., ” 
VETSUS 
MADHO SINGH—AccuseD. ` 

Criminal Procedure Code (Act V of 1898), s. 488— 
Penal Code (Act XLV of 1860), s. 225-B—-Reference to 
High Court, when to be made-—Civil Court, power of, 
to commit judgment-debtor to custody of peon—Custody, 
whether lawful—Escape from custody—Prosecution— 
Procedure. . ; 

A- Sessions Judge should not make a reference to 
the High Court merely in order to obtain a ruling 
ona question of law where he, does not really dissent 
from the actual decision arrived at. [p. 802, col. 1.) 

Where a Oivil Court is desirous of prosecuting.a 
person who has escaped from the lawful custody of 
a servant of the Court the latter must file a complaint 
in the ordinary way. [p. 802, col. 2.] 

A Civil Court is not empowered to leave the judg- 
ment-debtor in the custody of a peon after giving 
him time to pay the decretal amount. [ibid.] 

Where, however, this is done, the detention of the 


. judgment-debtor does not amount to lawful custody 


. 


nay the maning of s. 225-B of the Penal Code. 
10104. 
Criminal Reference made by the District 
dees Agra, dated the 17th December 
REFERRING ORDER.—In submitt- 
ing the record of Case No. 173 of the Court 
of Pandit Ganga Prasad Tiwari, Magistrate, 
Second Class, King-Emperor v. Madho Singh, 
s, 225-B of the Indian Penal Code, I would 
like to obtain a ruling of the Hon'ble High 
Court on two .points which are of some 
interest to Civil Courts. 


One Madho Singh was arrested in execu- . 


tion of a decree of the Munsit of Fatehabad. 
He was brought ‘before the Court of, the 


Munsif and made; àn application for two . 


days’ time. The'Munsif made him over to 
the custody of a.peon and the judgment- 
debtor paid his .own.dieb money for two 
days; Subsequéntly the judgment-debtor 
escaped fromthe custody ofthe peon. —_ 
The Munsif made an order purporting to 
be under s. 476 of thezOr. P. C. and sent the 
case to the District ‘Magistrate for trial. 
The latter made the-case over toa Magis- 
trate of the Second: Class who has acquitted 
the accused on twòigrounds (1) the*Munsif 
could not take action under s.-476 of the 
Cr. P. CO. and (2)no offence’ was committed 
because the acsuséd was not in lawful 
custody. Naas set ot bes 
_ (1) Section 476 of :the Cr. P.O; only 


¿refers to- offerices specified ins. 195 and 


“these offences do’ not include 8. 225-B, 


5y 


EMPEROR v. MADHO Srnait, 
` -Consequently it appears , that the Munsif 
“was.not empowered to act under s.476, On 


„Bö 


the other hand he cotild surely make a com- 
plaint to the Magistrate, in that the offence 


“wasa contempt of his Court, and I‘doubt 


whether the objection taken by the lower 
Court is a material one seeing that the 
Munsif’s order may be regarded as acom- 
plaint of which the Magistrate could take 


_cognizance under s. 200. In my opinion 


however the proper procedure in such cases 
is for a complaint to be madein Court by 


-or at least through the officer from whom 
the escape has been made. 


(2) This is the main point on which a 
ruling of the Court appears to be necessary. 
It is a common practice for Civil Courts to 
leave judgment-debtors in the custody of 
Court peons. Under the C. P. C. I can only 
find one class of cases in which a judgment- 
debtor may be made over toan officer of the 
Court for custody. Those are the cases 
detailed in O. XXI, r. 40, cl. 2. And 1 
find that in the High Court Rules, General 
Rules (Civil), Chapter XVII this is the only 
clause for which diet money is presecribed 
for persons detained in the custody of 
peons. In O. XXI, r. 40, cl. 2 reference 
is made only to cases in which an allegation 
is made by a decree-holder on certain 
specified matters, and in cl, 3 it is laid down 
that the judgment- debtor may be left in the 
custody ofan officer of the Court only while 
any of the matters mentioned in cl. 2 
are being considered. In the present case 
no_application was made by the decree- 
holder. The application:was made by the 
judgment-debtor and it ‘was merely an 
application - for two days’ time. It 
appears to me that the Court had only 
two alternatives, either to grant the period 
of extension and release the judgment- 
debtor, or refuse to release him and commit 
him to the civil prison. The learned 
Munsif has stated that under the inherent 
powers of the Court (s. 151 of the Code) he 
could make an order that the judgment- 
debtor should remain in the custody of the 
peon till the money was paid, but Ido not 
consider that this is a case in which the 
provisions of that section should have been 
invoked, The procedure dealing with the 
arrest and detention of judgment-debtors 
is carefully dealt with in the Code, andit 
is not open to Civil Courts to introduce a 
procedure which is not mentioned in the 
Code under the cover of s. 191. f 

The learned Munsif submitted this case 


o 
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to me with a request that it shonld be 
forwarded to. the District Magistrate with 
a! view to a Governmept appeal against the 

acquittal of the accused. : 
No doubt thé Government of Madras 
Appealed in a somewhat similar case report- 
ed’ as Public Prosecutor v. Ramaswamy 
Konan (1) but I am not disposed to submit 
“this case to the District Magistrate for three 


reasons (a) The Local Government does not 


generally wish to appeal against an acquit- 
talina case ofa highly technical nature, 
(b) it isafter all a petty offence and (c) I 
am myself doubtful whether a conviction 
would bes good -in law. 

Í have, therefore, preferred to take up 
the case in revision and submit it to the 
Hon'ble High Court for such action as the 
Court may think proper. And I would 


specially request that the Hon'ble Court. 


may give an opinion on the two following 
questions:— ` 

1. What is the correct procedure to be 
adopted by a Civil Court desirous. of 
prosecuting a person who has escaped from 
the lawful custody of a servant of the 
Court ? s 

2. Isa Civil Court empowered to leave 
a judgment-debtor in custody of a peon 
after giving him time to pay up a decretal 
amount, and ifso is such detention lawful 
custody within the meaning of the Indian 
Penal Code. f 

I enclose the record of the Magistrate's 
Court and also a note of the learned Munsif 
addressed through me to the District Magis- 
trate. i 


JUDGMENT.—The real question rais-. 


ed by this Reference is whether this Court 
will interfere in revision with an order of 
acquittal, passed by a Magistrate of com- 
petent jurisdiction, on a prosecution for an 
alleged offence under s. 225-B of the Indian 
Penal Code? irregularly instituted cn a 
reportsent in by the Munsif of Fatehabad 
“which was treated as a complaint. This 
question I answer in the negative: the 
Magistrate was substantially right in his 
view of the law and is to be congratulated 
on his handling of the case. The learned 
Sessions Judge has referred the matter to 
this Court in order to obtain a ruling on 
two questions of law. I would not encour- 
age the submission of references with this 
object in view, when the Sessions Court 
does not really dissent from the actual 


QQ SLM 271; 8 Or. b. 200; 18 M. I. J. 540. 
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[86 1. ©. 1925] 


decision arrived at. In this instance how- 
ever lam prepared to answer the questiong 
as stated in the referring order. To the 
first. question the answer’ is that ibe 
“servant of the Céurt” sould file a ecm- 
plaintin the ordinary way. To both parts 
of the second question the answer is “ No”. 
Let the record be returned. 
Z. K. ‘Reference answered. 


PATNA HIGH COURT. 
CRIMINAL REVISION APPLICATION No. 198 
or 1924. 

May 20, 1924. 
Present:—Mr. Justice Adami. 
JANGAL SINGH AND ANOTHER— 
PETITIONERS 

; versus 
RADHA KISHUN—Opposirs 
- Party. 
Criminal Procedure Code (Act V. of 1898), ss. 208, 486 


—Dismissal of complaint—Further enquiry, when to be 
directed. 


An Appellate Court should not lightly set aside 
the order of a Magistrate dismissing a complaint, 
but should only do so when it is clear that there 
has been a miscarriage of justice. [p. 804, col. 1.] 

Criminal application from an order of 
the Sessions Judge, Muzaffarpur, dated the 
25th March 1924, reversing that of the Sub- 
Divisional Officer, Muzaffarpur, dated the 
23rd January 1924, ap 

Mr. G. C. Pal, for the Petitioner. 


Mr. 5. N. Sahay, for the Opposite Party. 


JSUDGMENT.—This application is 
directed against an order of the Sessions 
Judge of Muzaffarpur directing further in- 
quiry into the complaint of Radha Kishun 
against Jangal Singh. Radha Kishun is a 
bankerand Jangal is a licensee for ferries. 
It appears that there is litigation between 
the two with regard toa ferry partnership 
and with regard to various funds. Radha 
Kishun complained that, for the purpose 
of adjusting accounts between the two, 
Jangal Singh came to his Bank with his 
clerk Lakhi Lal on the llth November 
1923, and for the purposes of adjusting 
the ‘accounts Radha Kishun read out the 
items of account and Lakhi Lal wrote them 
down on a chitha. While this was being 
done Jangal Singh took the chitha ficm 
Lakhi Lal and said that he wanted to Icok 
at in better light in the verandah and hav- 


ing got the chuha intohis hands, went out 


æ ` 3 
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ofthe door on to the roadway and handed. 
fhe chitha to a sowar, who thereupon gallop- 
ed away with-it. Radha’ Kishun seeing 
what had happened tried to stop Jangal 
Singh and detained him but Jangal Singh 
jumped into his tumtum, and after his 
peons had pushed away Radha Kishun, 
drove off. - 

A complaint was made before the Magis- 
trate of an offence under s 395, Indian 
Penal Çode which is dacoity. The Sub- 
Divisional Magistrate who recorded the 
complaint sent the case to the Police for 


investigation with the result that after some- 


length of time the Police reported that the 
case was not a true one. 


Radha Kishun petitioned the Sub-Divi-. 


sional Magistrate to the effect that the 
Police were against him, and had in the 
first place refused to record an information 
which he lodged directly after the occurrence 
merely recording a sanha, which did not 
amount to an information of a cognizable 
offence, and then conducted the investiga- 
tion witha bias against him. The Sub- 
Divisional Magistrate told him that. he 
might produce evidence. He thereupon 
produced himself and one witness, a Pleader 
called Chaturbhuj Sahai. The Magistrate, 
after considering the .Police report and the 
evidence given by the complainant and 
his witness, dismissed the complaint finding 
that no offence had been made out. 


The learned Sessions Judge considered 
that the reasons given by the Magistrate 
for dismissing the complaint were not suffi- 
cient and that the complainant had not been 
given sufficient opportunity of provihg his 
case before the Magistrate. 


Before this Court it is argued that the Ses- 

` gions Judge'was wrong in upsetting the order 
of the Magistrate. The learned Magistrate 
- gave full reasons for distrusting the truth of 
the complainant's case. He pointed.out that 
in the first place the information given to 
the Police did not disclose an offence. The 
entry in the diary shows that Radha Kishun 
-told the Police Officer that Jangal Singh 
had obtained from him the chitha and, that 
day, had refused to give it back. In that 
entry no mention is made of the handing 
over of the chitha to any sowar, nor is it 
said that Jangal Singh had forcibly taken 
the chitha away. The Magistrate did not 
think it likely that the Head Constable conld 
make up a story so quickly considering 


that the statement was-made by Radha. 


JANGAL SINGH V. RADHA ETSUN. 


-only produce one witness. 


s 
BOS 
Kishun at the Police Station directly after 
the occurrence. 4 : 

Soon after the complaint was made in 
this case Radha Kishin instituted a civil 
suit against Jangal Singh and in the plaint 
repeated the allegations as to the taking 
of the chitha which he had made in the 
complaint. 

The Magistrate considered that the ques- 
tion. whether Jangal Singh had withheld 
the chitha would be decided in the civil 
case, and that it was not right to come to 
a finding on the point in a criminal case, 
which would prejudge the issue 6f limita- 
tion in: the civil case, 

Now I have read through the Police 
report carefully and it certainly shows good 
reasons for distrusting the complainant's 
story. The Police show that the witnesses 
contradicted each other asto facts or relied 
merely on hearsay. The chief witness 
brought before the Magistrate by Radha 
Kishun was the Vakil, Chaturbhuj Sahai, 
and he says that he saw Jangal Singh to go to 
his tumtum followed by Radha Kishun but 
that he did not see the handlingofany chitha 
to a sowar, nor did he hear the galloping of 
the sowar to which some of the other 
witnesses alluded before the Police. His 
evidence would fully agree with what is 
shown by the Police diary to have been 
the first statement made by Radha Kishun, 
namely, that Jangal had obtained the 
chitha and refused to giveit back. Accord- 
ing to other witnesses examined by the 
Police the sowar was close to the tumtum, 
so if Babu Chaturbhuj Sahai saw the tum- 
tum he must also have seen the sowar, I 
myself donot think that on the spur of 
the moment the Head Constable could have 
decided to record a note of the statement 
made by Radha Kishun as to convert a 
criminal charge into a statentent that a 
civil wrong had been perpetrated. It has 
further to be noted that the complainant 
was told that he might bring evidence and 
’ It was not then 
incumbent upon’ the Magistrate to. cause 
other witnesses to be examined before him. 
The Magistrate was, in my mind, 
quite justified in dismissing the complaint 


and I do not think that there was sufficient 


ground for the Sessions Judge to order 
a further inquiry. 

It is not to be taken that this Court 
comes to any finding as to the occurrence, 
Radha Kishun will have full opportunities 
in the civil case to prove what actuelly 
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occurred. It may well be that Jangal Singh 
did obtain the, chith% and refused to give 
it back to Radha Kiskun and went off with 
it; but this would not amount to a criminal 
offence, if the chitha was handed over to 
Jangal Singh voluntarily. Itis of course 
unnecessary to point out that the statement 
of law made by the Investigating Police 
Officer to the effect that because it was 
from Lakhi Lal that Jangal Singh received 
the chitha he could not be guilty of an 
offence against Radha Kishun is not 
correct. 

An Appellate Court should not lightly 
set aside anorder of dismissal but should 
only do so when it is clear that there has 
been a miscarriage of justice. 

In the present case the Magistrate gave 
good reasons for not believing the com- 
plainant’s story, and the complainant only 
produced one witness before him, whose 
evidence failed to corroborate that part of 
the story of the alleged occurrence which 
would convert the present petitioner's action 
into a criminal offence. Even if the com- 
plainant’s story were true it could not 
support a charge of dacoity, and that is the 
charge made in the complaint. I do not 
think there was justification for directing 
further inquiry. 

The application will be granted and the 
order of the learned Sessions Judge for 
further inquiry will be set aside. 

Z. K. ARREN allowed. 





MADRAS HIGH COURT. 
iO CRIMINAL Appeal No. 529 oF 1924. 
vi Decernber 9, 1924. 
Present :—Mr. Justice Srinivasa Iyengar. 
In re NARI alias SENJIMALAI— 
PrisoNER—APPELLANT. 


Penal Code (Act XLV of 1860), s. 872—“Disposal,” 


meaning of-—Recommendation to minor to go to brothel 
~- Offence. 

The word “disposal” in s. 372 of the Penal Code 
necessarily connotes some control by the person dis- 
posing over the minor disposed of. [p. 804, col. 1.] 

The mere direction of the minor or recommenda- 
tion to her to goto a brothel does not constitute a 
“disposal” ofthe minor within the meaning ofs. 372 
of the Penal Code. [p. 805, col. 1.] 

Criminal appeal against an order of the 
Court of the Second Presidency Magistrate, 
George Town, Madras Division, in Case No. 


48383 of the Calendar 1924, 


è * ` 
In ve NARI. 


| [86 I. C. 1925] 

Messrs. K. IN. Shama Rao and A. S. 
Natarajan, for the Appellants. 

The Crown Prosecutor, for the Crown. 

JUDGMENT.—I very much regret to 
have to set aside the conviction and sen- 
tence in this case. I have no doubt what- 
ever inmy mind that the accused was a 
customer in the brothel kept by the pro- 
secution 2nd witness, and on the evidence 
on. the, record there seems to be no doubt 
whatever that he was constantly in the 
habit of helping her in the business she 
was carrying on as keeper of the brothel. 
I have also no doubt in my mind, when 
the accused took the girl to the house of 
the prosecution 2nd witness, if his inten- 
tion was not that she should he used, it is 
clear he knew that she was likely to be "used 
in course of time, for the purpose of pros- 
titution. In these circumstances, if the 
words of s. 372 ofthe Indian Penal Code, 
were, “any person who sells, lets to hire, 
or does anything else in the case of any 
minor under 16 years with intent that 
such minor shall be employed or used” 
I should have had no hesitation whatever 
in finding the accused guilty ‘and con- 
firming the conviction’ and sentence But 
the words, used in s. 372 are, “selling, lett- 
ing to hire, or otherwise disposing of a 
minor.” This is not a case of selling or 
letting. There is no evidence of any pass- 
ing of pecuniary consideration or any 
stipulation with regard te such consider- 
ation. Did the acts complained of then 
constitute or amount to disposal of the 
minor? The word “disposal” necessarily con- 
notes, to my mind, some control at any 
rate by the person disposing, over the 
minor disposed of. I do not think it is 
necessary for my purpose to say more than: 
that or to seek to define further the con- 
notation of that'expression, But, in my 
judgment, there. ought to be some evidence 
at any rate of control over the person dis- ` 
posed of at the time by the person dispos- 
ing of, before it can be said of him that 
by his acts, he disposed of the minor in. 
question. . There is, unfortunately, in this 
case no evidence whatever of any such 
control possessed or exercised by the ac- 
cused. For all that we are able to see 
in the evidence, it may be thatthe accused 
who was a customer of the brothel came 
across this. girl that had run away. from 
her father’s house unable to bear the ill- 
treatment of her step-mother and directed 
her tothe brothel kept by the prosecution 
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2nd witness in order that she. may be use- “ 


ul- for the ‘business . carried on by the 


prosecution 2nd witness. But such a mere. - 


direction ofthe minor, of recommendation to 
her to go over there, would not, in my 
‘judgment, constitute a disposal of the 
minor. Iam, therefore, constrained in this 
case to hold that the accused could not 
having regard to the language used: in 
s. 372, Indian Penal Code be found to have 
‘committed the offence under that section. 
I cannot ‘part with this case without ex- 
pressing my surprise that the authorities 
should have failed in this case to pro- 
“secute the prosecution 2nd witness who 
was perhaps the person most responsible. 
Whatever the object of the accused might 
have been, there is no doubt whatever 
. that when the prosecution 2nd witness re- 
ceived the minor into her house, her in- 
tention was too obvious to be questioned. 
However, I am not concerned now with 
any case against the prosecution 2nd wit- 
ness; and as I have already stated, I am 
unable to hold that the accused has com- 
mitted any offence under that section. 

The conviction and sentence are, there- 


fore, set aside and the bail bond will also 


be cancelled. 
V. N. V. 


Z. K, Conviction set aside. 


ALLAHABAD HIGH COURT. 
CRIMINAL MISCELLANEOUS No. 279 oF 
i 1924. 

. January 8, 1925. 
Present:—Mrt Justice Mukerji. 
MUZAFFAR HUSAIN AND ANOTHER 

$ —- APPLICANTS 


versus ` 
MUHAMMAD YAQUB— OPPOSITE 
PARTY. : 

Criminal Procedure Code (Act V of 1898), s- 526— 
Magistrate trying for compromise—Transfer of case. 
Where a Magistrate has interested himself in a 
case pending before him in the way of trying to 
obtain a settlement by the parties it is to the interest 
of both the parties and but fair to the Magistrate 

himself that he should not hear the case. : 
Gobinda Chandra Roy v. Gopal Chandra Pandit, 21 
Ind. Cas. 474; 180. L. J. 150; 14 Cr. L. J. 602, relied 


“TA pplication for transfer. S 
Mr, S. N. Mukerji, for the Applicants, 


t 


MUZAPPAR HUSAIN 2. MUHAMMAT YAQUB, 


'80f 
-Thè Government Advocater and Mr, ` U. 

5. Bajpai, for. the Opposite Party. . 
JUDGMENT.— This is an application 


‘for the transfer- of a eertain criminal pro- 


secution. under s. 298 of the Indian Penal 
Code’ pending in the Court of Maulvi 
Sharafatullah Khan; Sub-Divisional Magis- 
trate, to the Court of some other Magistrate 
in the District. The prosecutor is a Sunni 
Muhammadan and the applicants are of 
Shia persuation. 

` It appears that an application was made 
to the ‘District Magistrate himself for a 
transfer of the case, but it did not succeed, 
Several grounds have been taken for trans- 
fer, but I confine myself to one point 
which I think. is a-strong one in favour of 
the applicants, In para. 9 of the affidavit 
the applicants state that there was a talk 
of compromise between the parties and the 
learned: Magistrate sent for the Ulemas of 


‘both sides and tried to arbitrate in the 


matter which arbitration subsequently fell 
through. On this point the learned Magis- 
trate says,in the statement supplied to the 
learned Government Advocate :— 

“In order to make the parties compromise 
the case I had no doubt made an attempt 
in that way ete, etc.” 

Reliance is placed on. behalf of the ap- 
plicants on.the case of. Gobinda Chandra 
Roy v. Gopal Chandra Pandit (1). In that 
case two learned Judges of the Calcutta 


“High Court were of opinion that where a 


Magistrate: had interested himself in a case 
pending before him in the way of obtaining 
æ settlement by the parties it was to the 
interest of both the parties and it was but 
fair to the Magistrdte himself that he 
should not hear the case, I think that this 
principle with which agree applies with 
full force to the present case. 

I order that the case- be transferred from 
the Court of Maulvi Sharafat-ullah Khan to 
the Court of some such other Magistrate 
as the District Magistrate may choose. Of 
course it would be open to the District 
Magistrate to hear the case himself. 

Ihave been told by Mr. Bajpai appear- 
ing on behalf of the complainant that his 
client would prefer that the case did 
not go to Mr. Anand- Swarup, one of the 
Magistrates in the District. I. leave the 
matter to the discretion of the District 
Magistrate. i 

Z. K. Application allowed, 
of 21 Ind Cas, 474; 18 O. L. J. 150; 14 Or. L J, 


a 
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Fy PATNA HIGH COURT. 
Orrminan Reverend No. 117 or 1924, 
January «13, 1925. i 
Present:—Mr. Justice Jwala Prasad. 
ABDUL SHAKUR—First PARTY 


VETSUS 
ABU SAYEED alias ABDUL MIAN— 
SECOND PARTY. 
Criminal Procedure Code (Act V of 1898), s. 145, 
proceeding under—Decision of Criminal Court, effect 
` of—Proceedings, whether can be stopped. 

"The object of s. 145 of the Cr. P. C. is to finally 
terminate the dispute beéween the parties so far as 
the Criminal Cotirt is concerned so as to effectively put 
a stop to ahy breach of the peace. It is with this 
object that the decision of the Magistrate under s 145 
is declared to be final and conclusive until it is set 
aside by a competent Civil Court and the rights of 
the parties are determined by a competent Court. 
The existence of a decision incidentally arrived at by 
a Oriminal Court with regard to the possession of any 
party does not per se cause a cessation of the dispute 

etween the parties as to possession so as to justify a 
Magistrate before whom a proceeding under s, 145 
is pending to put an end tothe proceeding. [p. 807, 
cols. 1 & 2.] - 


: Oase-law referred to. 

Reference made by the Sessions Judge, 
Patna, in his Letter No. 1652 datéd the 
8th/9th December 1924. 

Messrs, M. N. Ray and B. P. Singh, for 
the Ist Party. 

Mr. W. H. Akbari, for the 2nd Party. 

J UDGMENT.—This is a-Reference by 
the Sessions Judge of Patna under s. 438 of 
the Or. P. C.: recommending that the order 
of the .Sub:Divisional Magistrate of Barh 
dated the 25th October 1924 staying pro- 
ceedings under s. 145 and ‘cancelling the 
game under cl. 5 of that section be set aside. 
The lands in dispute are claimed by both 
the parties as having acquired the same 
from the tenants recorded in the Survey 
Record of Rights. The first party claimed 
the lands as having been acquired by 
means of purchases made prior to the 
acquisition thereof by the second party. 
The dispute between the parties led to a 
criminal case instituted by the first party 
against the members of the second party 
under ss. 143 and 379 of the Indian Penal 
Code, -with respect to the crops on lands 
said to have been forcibly removed by the 
second party. The Magistrate who tried 
the case acquitted the accused, that is, the 
members of the second party, holding that 
they were in possession of the lands and 
directed the complainant to pay compen- 
sation to the accused under s. 250 of the 
Cr. P.C. The order directing compensa- 
tion to be paid by the complainant was set 


. 


PABDUL BHARUR V, ABU SaYÈRD. 


- the necessary proceedings, 


(a6 1. 6, 195) 

aside by the Additional District Magistrate 
of Patna. He did not entirely agree with 
the Magistrate, whọ acquitted the accused, 
in his finding as regards the prosecution 
case of possession over the lands in dispute. 
The complainant then put in a petition 
before the Sub-Divisional Magistrate of 
Barh stating that emboldened by the ac- 
quittal in the theft case the members of 
the second party are prepared to commit 
serious breach of the peace and invoked 
the help of the Magistrate by asking him 
to institute proceedings under s. 145 of the 
Cr. P. ©. The Sub-Divisional Magistrate 
after considering the. judgment of the 
Trial Court in the theft case and of the 
Additional District Magistrate who set aside 
the order as to compensation being paid by 
the complainant, and the allegations made 


in the petition of the complainant, held 


that there was a dispute between the parties 
regarding the actual possession of the 
lands in question and that the dispute is 
likely to cause breach of the peace. Ac- 
cordingly he directed proceedings to be 
initiated under s. 145, Or. P. ©., and drew up 
The case was 
eventually transferred to the file of the 
Deputy Magistrate of Barh. The second 
party filed a petition before him in the 
shape of a written statement stating that 
by reason of the decision of the Magistrate 
in the theft case their possession over the 
properties in dispute was upheld and con- 
sequently there did not exist any dispute as 
to possession with respect to the lands in 
question and hence the proceedings started 
under cl. 1 of s, 145 be stayed and can- 
celled. The Deputy Magistrate upheld this 
contention and directed further proceedings 
under s. 145 to be stayed Against this 
order the first party moved the Sessions 
Judge of Patna who has referred the case 
to this Court recommending that the order 
of the Deputy Magistrate be set aside and 
the proceedings started under s. 145 by the 
Sub-Divisional Magistrate on the Ist Octo- 
ber 1924 be continued until the question 
is determined by a decision under cl. 4 of 
that section. Mr. Akbarion behalf of the 
second party opposes this Reference and 
contends that this Court should not revive 
the proceedings under s. 145 which have 
been cancelled by the Deputy Magistrate 
under cl. 5 of that section. It appears to 
me that the Deputy Magistrate is wrong in 
construing the decision of the Magistrate in 
the theft case as putting an end to the dig 
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pute between the parties tending to a 
breach of the peace. That decision no 
doubt shows tha, in the opinion of the 
Magistrate the second party was in posses- 
sion of the landsin dispute. The decision 
is not of a compétent Civil Court and is 
not capable of enforcement by execution of 
the same so as to prevent a breach of the 
peace. The first party has not accepted and 
is not bound toaccept the decision of the 
Magistrate as to possession passed in the 
theft case. The first party has no right to 
challenge in appeal or otherwise the find- 
ing of the Magistrate as to possession given 
in the theft case, for against an, acquittal 
there is no appeal by a private party. As 
a matter of fact he disputed the correctness 
of the finding in an appeal against the 
order of the Magistrate. directing compen- 
sation to be paid and succeeded. in obtain- 
ing from the Additional District Magistrate 


an expression of opinion which at least, 


threw doubt as to the correctness of the 
finding of the Magistrate. Such a decision 
is not conclusive as to possession and can 
in no sense be said to have settled the dis- 
pute between the parties, so as to put a 
stop to the trouble and consequent breach 
of the peace. The object of 8. 145 is to 
finally terminate the dispute between the 
parties so far as the Criminal Court is con- 
cerned so as to effectively put a stop to any 
breach of the peace. It is with this object 
that the decision of the Magistrate under 
s. 145 is declared to he final and conclusive 
until it is set aside by a competent Civil 
Court and the rights of the parties are 
determined by a competent Court. If the 
Deputy Magistrate thought that finding of 
the Magistrate in the theft case was a perti- 
nent finding as to possession, the best 
course for him was to make the enquiry as 
to possession upon the proceedings started 
by the Sub-Divisional Magistrate and to 
treat that decision as a piece of evidence of 
possession quantum valebat in the case. 
The important words incl. 5 of s. 145 which 
would entitle a Magistrate to stay. proceed- 
ings already started under s. 145 are that 
“no such dispute as aforesaid exists”; that 
dispute is as to the possession of the subject 
matterin question. A party may disclaim 
the lands in dispute and thus show that 
. there is no cause for any dispute and con- 
sequently no necessity for continuing an 


enquiry under s. 145. Nosuch thing has 


happened in the present case. -One of the 
parties may show that the title of the parties 
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to the lands in dispute is already under 
investigation by a competent Civil Court 
and consequently there is no necessity for 
putting the parties to trouble and expenses 
in gontinuing an enquiry under s. 145. 
Such a contingency has not arisen in this 
case, This and similar other circumstances 
are contemplated in cl. 5 of s. 145 so as to 


‘entitle a Magistrate to stop the proceedings 


already started. The existence of a deci- 


sion jncidentally arrived at by a Criminal 


Court, or for the matter ofthat, even by a 
Civil Court, does not per se cause a cessa- 
tion ofthe dispute between the parties as 
to possession. Therefore, the Deputy Magis- 
trate in the present case stopping the pro- 
ceedings under cl. 5 of s. 145 acted under a 
misapprehension of the effect of the deci- 
sion-of the Magistrate in the theft case as 
to the possession of the parties with respect 
tothe lands in dispute. Numerous authori- 
ties have been cited on both sides. Palani 
Goundan v. Kulandavelu Goundan (1), Kedar 
Nath Chaubey v. Jaleswar Ram Tewari (2), 
Rambarai Rai v. Sagina Rai (3), Parmessar 
Singh v. Kailaspati (4), Khubi Singh v. 
Darbari Mahton (5), and Deonandan Singh 
v. Ramajodhya Singh (6). I have consider- 
ed those decisions and I am a party to 
some of them. The view thatI have taken 


‘in this case is supported by the principles 


enunciated in those decisions and is not 
in conflict with any of them. ' 

The result is that I accept the Reference 
as recommended by the learned Sessions 
Judge and set aside the order of the Deputy 
Magistrate of -Barh dated the 25th October 
1924, the result of which will be that pro- 
ceedings.started under s. 145, Cr, P. C., will 
continue and will be disposed of in accord- 
ancé with Jaw. 

As Mr. Mathur has already expressed his 
opinion in the case it is desirable that the 
case should either be tried by the Sub- 
Divisional Magistrate himself or by some 


other competent Magistrate than Mr. 
Mathur. ; 
Z., R. Reference accepted. 


(1) 72 Ind. Cas. 541; (1922) M. W. N. “464: (1922) A, 
I. R. (M) 437; 43 M. L. J. 716; 24 Cr. L. J. 429. 

(2) 72 Ind. Cas. 883; 4 P. L. T 248; (1923, A. I R. 
(Pat) 384; 1 Pat. L. R. 166 Or.: 24 Cr. L.J 467. 

(8) 75 Ind. Cas. 363:4 P. L. T. 333; (1923) A. I. R. 
(Pat.) 437; 24 Cr. L. J. 939. 

(4) 35 Ind. Cas. €01; 1 P. L. J. 336; 17 Cr. L. J. 369; 
1P. L. W. 95; (1917) Pat. 1. 

(5) 62 Ind. Cas. 177; 2 P. L. T. 267; (1921) Pat. 
167; 24 Cr. L..J. 4&1. . 

(6) 41 Ind. Cas. 139; 2 P, L, W, 25; 18 Or. L. J. 763 
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` ALLAHABAD HIGH COURT. 
ORIMINATL Revisions Nos. 616 To 627 oF 1924. 
` Januar 7, 1925. 
Present:—Mr. Justice Mukerji. 
NATHU MAL—Appiicant 
VETSUS 
EMPEROR—RESPONDENT. 

Public Gambling Act (III of 1867), s. 3—Keeping 
common gaming house, conviction for, requisites jor. 

In order that a man may be convicted of keeping 
.a common gaming house within the meaning of s. 3 
of the Publie Gambling Act it must be established 
that he, either takes a fixed commission which is 
irrespectivæof the result of the gaming, or manipu- 
lates the conditions of gaming in such a manner 
that he cannot possibly lose, Where the method of 
gaming carried on is such that the chance of loss by 
the keeper of the house or booth is extremely rare and 
almost nil, the requirements of the law are satisfied. 
ip. 809, col. F] 

Lachhi Ram v. Emperor, 65 Ind. Cas. 852; 20 A. L. J. 
218; 23 Cr. L. J. 196; (1922) ALL R, (A) 61, and Atma 
Ram v. Emperor, 81 Ind. Cas. 438; 22 A. L. J. 249; 
46 A. 447; (1924) A: I. R. (A) 338; 25 Or. L. J. 902; L 
Rib A. 33 Cr., followed 

Emperor v. Dattati raya Shankar Paranjpe, 77 Ind. 
Oas. 995; 47 B. 960; 25 Bom. L. R. 1089; (1924) A. I. R. 
(BJ) 184; "25 Cr. L. J. 531, referred to. 

‘Criminal revision from an order of the 
Sessions Judge, Agra, dated the 23rd July 
1924. 

Mr. A. P. Dube, for the Applicants. 

The Government Pleader, for the Assistant 
Government-Advocate, for the Crown. 


SUDGMENT.—These are twelve ap- 

plications in revision against the applicants’ 
conviction under s. 3 of the Public Gamb- 
ling Act of 1867. 
The whole question to be determined.in 
these petitions is whether the applicants 
were keeping what may be styled as a 
“common gaming house.” 

“The facts found are these. 

There isan enclosure or barah belong- 
ing to a firm Piru Mal-Radha Raman, It was 
let out to three persons Gopal Das, Mul Chand 
and A Nathu Mal who are among the appli- 
cants. They, in their turn, sublet the 
premises to cther people so that there were 
31 compartments in all. In all these 31 
compartments gambling was going on 
when the Police made a raid. The follow- 
ing method wase pursued in this particular 
gambling. The person occupying a booth 
had some receipt books and sheets of 
papers. These were undoubtedly instru- 
ments of gambling in these cases. A 
customer came and he said that he would 
bet so much against so much, ifa parti- 
cular figure formed one of the two last 
digits of the average price at which opium 
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was sold by auction. in Calcutta. The 
gambling,was held on the day ‘the auction 
sale was’ held in, Calcutta and on this 


. particular occasion the figures were 1 and- 


4, A telegram conveying the information 
was received from Calcutta, at the time 
the Police were on the premises. Now on. 
a sheet of paper would. be put down the 
figures 1 to 10. On the same sheet of 
paper would again. be put down the figures, 
Ito 100. A customer. would bet. say 
Re. 1 against the figure 5. The booth- 
keeper. would agree. to. pay. him Rs. 10 if 
the figure 5 formed the ‘last: digit of the 
average sale price of opium. Similarly. if a 
customer bet on the figure 15, something 
like this would.be arranged. The customer 
would bet Rs 5 andthe. booth-keeper would. 
agree to pay Rs. 150, if the last two digits, 
of the average sale. price of.opium came 
to be 15. A receipt would. be granted to, 
the customer and at once a note ‘would be, 
made on.the sheet of paper containing all 
the numbers against. the figure 16. 
Such sheets are before this Court and show. 
that against some ofthe figures on which 
a betting took place the amounts which 
the bodth-keeper had agreed to pay were. 
noted. It has been found on evidence that 
it wonld. be open to the booth-keeper to 
stop further betting on any particular 
figure. For:example, if, on the figures. 
1 and 4 which actually were the last two 
digits of the sale price of- opium, the. 
pooth-keeper found that he had too many 
bets against him he would be at liberty 
to stop further betting on those figures. 

It will be noticed that the booth-keeper 
stood the chance of losing only when the 
betting. became too heavy on one digit or 
on two digits containing the former digit. 
Thus, out of altogether 110 figures the, 
booth-keeper would lose, in, this particular 
case, On the figure 4 and. on the figure. 
14. He would gain on all the bettings 
that took place on the remaining 108 
figures. Of course there would be no bett- . 
ing at allon some of the figures. Further, 
it has been found that the booth-keeper. 
had an opportunity of minimising his, 
probable loss by transferring some of his., 
responsibility to other booth-keepers just, 
as in the case of a heavy insurance on a 
particular life one Insurance Company re- 
assures the life with another Company. In, 
such cases if there is a loss the loss ig 
shared by one or more hooth-keepers. 

On these ee it is clear that a booth» 
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‘Keeper has. always-before: him the sheet- of 
paper. on which all: the bettings are noted. 

Even without much intelligence, he would, 
be able to see Whether in the case. of a. 
particular figure or- figures coming out as- 
the last.two “digits of, opium sale he has a 
chance of- losing. or gaining. If he finds. 
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traya Shankar Paranjpe G dissented from 
Lachhi Ram's case (lẹ It is not-necessary 
for, me to consider whether the Bombay 
case was rightly decided or not; because 
I find that the authorities in this Court 
are not in conflict and the latest Full 
Bench case does govern the cases: before 


that the. sum ‘total-of.the bettings on other. me 


figures, is more than the betting on any. 
two particular. figures, he need have no, 
apprehension oflosing. Under the circum- 
stances it must be taken as a fact that 
from the method of business. carried: on, 

the. chance of loss. by a booth-keeper is ex-- 
tremely rare and almost nil. 


Now the question is whether. in thet cir- 


cumstances of this- case the applicants may, 
rightly be held as maintaining a “common 
gaming house.” The leading case on the 
point so.far as.this Court is concerned. is, 
still the case of Lachhi Ram v. Emperor 
(1). In this case it was laid down by 
Stuart, J., with the concurrence of Gokul, 
Prasad, J., that “it must be established that 
the owner or occupier takes a fixed com- 
mission which is irrespective of the result 
of the gaming, or, at the outside, that he 
manipulates. the conditions in such a. 
manner that he cannot possibly lose” - in 
order that a man may be convicted of. 
keeping a common gaming house. This 
case was considered bya Full’ Bench of 
this Court as recently as in January. last 


year and it. was held that in the circum-* 


stances of that case the applicant was. 
rightly convicted of the offence of keeping, 
a common gaming house. In that case 
Aima Ramv. Emperor (2) no commission 
was charged by Atma Ram. But he trans- 


acted his business so cleverly that although - 


he might lose on acertain figure he was 
sure to gain on most of the other figures. 
and the ultimate result would in all” pro- 
bability be a gain. Their Lordships: who 
composed ‘the. Full Bench did not cxpress 
any dissent from -Lachhi Ram's case (1) but 
thought- that the:case hefore them did come 
within the purview of that case. I am of 
opinion- that the present cases come within 
the ruling of Atma- Ram v. Emperor (2) and 
the applicants are all guilty of keeping a 
common gaming house. 

It has been pointed out to me that, the 
Bombay High Court in Emperor v. Datta- 


(1) 65 Ind. Cas. 852; a A. L. `J. 218;- 23 Cr. L. J. 
196; (1922) A. I. R. (A) 6 

(3) 81 Ind. Cas 438; 22 ee L. J. a 46 A. 447; oe 
A.I. Ri (A) 338): 25 Or. L. _J, 902; L RJA 3 


The result is that all these applications 
fail and they are hereby rejected. 
z r Applications dismissed. 
7 Ind. Cas. 995; 47 B. 960; 25 Bom. L. R. 1089; 
ay A LR. (B) 184; 25 Cm L. J. 531. 
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ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 773 or 1924. 
January 7, 1925. 
Present:—Mr. Justice Piggott. 
_~RAGHUNATH UPADHIA AND OTHERS— 
aa nja 1CANTS 


EMPEROR assed "DEBI UPADHIA 
—Opprosits Parry. 

Criminal Procedure Code (Act V of 1898), ss. 188, 
137, 189- A—Nwisance—Denial of public right— Proe 
cedure, 

Where ina proceeding under s. 133 of the Cr. P. O. in 
respect of a drain the accused denies that the drain 
isa public one, the Magistrate must proceed under 
s. 139-A of the Cr. P. ©. the provisions of which 
are imperative, and until the provisions of that section 
have been complied with the Magistrate has no juris- 
diction to take evidence ‘under s. 137 of the Code from 
the complainant. 


Reference made by the Sessions J udge, 
Ghazipur, dated. the Ist December 1924. 


REFERRING ORDER.—This is an 
application in revision against- an order 
passed by Syed Tajammul Husain, Deputy 
ace ate, in a case under s. 133 of the Cr, 


The dispute relates to the closing of an 
old drain and the opening of a new drain, 
In this case the accused who are applicants 
in the present application for revision 
definitely asserted-in the second paragraph 
of their written statemené filed on 16th 
August 1924 that the drain was-not a public 
one. The lower Court instead of proceed- 
ing unders. 139A of the new Or, P. O. 
the provisions of which. are. imperative at 
once took evidence. under g: 137 of-the Cr, 
P: ©. from the complainant. For this 
reason alone I think that the application 
for revision should be. allowed, On. other 
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grounds too the order of the lower Court 
has been attacked. It is urged that the 
lower Court has notefound in clear words 
-that the drain is a public one. The absence 
ofa map which has been alluded to by the 
lower Court has also added to the difficul- 
ties of this Court in revision. 

For the above reasons I hold that the 
trial of the lower Court is defective and 
wrong in the point of procedure. I, there- 
fore, forward the record to the Hon’ble High 
Court -with the recommendation that the- 
order òfethe lower Court be quashed and 
that the case be re-tried preferably by an- 
other Magistrate. The District Magistrate 
of Ballia will be asked to let me have the 
explanation of the Deputy Magistrate within 
ten days. : f 

JUDGMENT.—I agree with the learn-~ 
ed Sessions Judge. I set aside the Magis- 
trate’s order under s. 133 of the Cr. P. C. 
If the District Magistrate thinks that further 
proceedings ought to be taken in the matter, 
he is at liberty to take such proceedings 
himself, or tosend the case to any Magis- 
trate of the’ first class subordinate to him, 
other than ‘the Magistrate who passed the 
- order now set aside. The proceedings may 
be taken up at the stage at which the 
present: applicants filed their written State- 
ment of the 16th August 1924. , 

Z. K. Order set aside. 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 1028 or 1924. 
ames December 5, 1924. 
Present:--Jastice Sir Babington Newbould, 
Km, and Mr. Justice Mukerji. 
“ ASHUTOSE ROY anp‘orsrrs—Fixsr Party 
Sa — PETITIONERS 


` VETSUS 
HARISH CHANDRA CHATTOPADHYA 
“AND OTRERS—SECOND PARTY— OPPOSITE 
Ak a Party. 

Criminal Procedure Code (Act V of 1898), s. 144— 
Order, duration of —Subsequent order in similar terms, 
validity of—Order against public in general, when 

` can be made. < h 

The period during which an order under s, 144 of 
the Cr. P. C. remains in force is two months only 
ard it cannot be extended beyond that period by the 
Magistrate. To draw up an ofder practically in the 
terms in which a previous order has been passed 
merely adding to the number of the parties affected 
gmounts to an attempt to evade the provisions of 


ASHUTOSE ROS V. HARISA CHAMDRA OBATTOPADEYA, 


(86 1. ©. 1995] 


cl (6) of s. 144, and cannot be regarded as4a 
separate order which can remain in force fora further 
period of two months from its date. [p. 811,col. 1. 

Under cl. (3) of s. 144 of the Cr. P. C. an order 
can bs issued to the public generally only when 
frequenting or visiting a particular place. An order 
under this class in so far as it directs th: public 
in general to abstain from attending a particular 
place is bad since itis not until the public attend 
that place that the urder can be binding on them. 
They cannot bs forbidden by the order to do an act 
when the order cannot be addressed to them until 
after they have dona that act. {p:811, cols. 1 42] 


Rule against an order of the Sub-Divi- 
sional Magistrate, Satkhira, dated the 21st 
November 1924. : 

Mr. Khoda Buksh and Babu Satindra 
Nath Mukerji, for the Petitioners. 

. Mr. Narendra Kumar Bose and Babu 
Pashupati Ghosh, for the Opposite Party. 


JUDGMENT.—This Rule is directed 
against an order passed by the Sub-Divi- 
sional Magistrate of Sutkhira under the 
provision of s. 144, Cr. P. ©. It appears 
that there is a dispute existing between.the 
first and the second parties in respect of 
two rival hats. The Magistrate has found 
that the first party are proprietors of the 
older hat the Hingulganj hat and that the 
second party's hat at Basantapur has been 
recently opened, and he further held that 
this dispute is likely to cause a breach of 
the peace On these findings he issued 
an injunction on the 22nd September 1924 
against 13 persons of the second party 
directing them to abstain from holding or 
attending the hat at or near Basantapur, 
on Sundays and Thursdays and not to do 
any unlawful acts by taking dealers’ boats 
to Basantapur hat by force or by committ- 
ing violence to the people so as to dissuade 
them from attending Hingulganj hat and 
not to commit any breach of the peace 
or disturb the public tranquillity. On the 
28th October the Police submitted further 
reports and on the basis of one „of these a 
fresh injunction under s, 144, Cr. P. C., 
was drawn up. This isthe order against 
which the present Rule is directed. Al- 
though the Magistrate was called on to 
submit the record of this case the record 
which has been submitted does not con- 
tain the order of the 2lst November. A 
copy of this order has been supplied to 
us from the Bar and it isin the follow-. 
ing terms :—‘‘Whereas I am satisfied fram 
the report of the Sub-Inspector of Kaliganj 
dated the 23d October 1924, and from the 
evidence adduced before me by both sides 
that a rival hat is being held at Basantapur, 
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Pice Station Kaliganj within the local 
limits of my jurisdiction at a distance of 
about 500 feet fror the old and long estab- 
lished hat at Hingulganj, Police Station 
Hasanabad, on Sundays and Thursdays 
(the dates on which. the Hingulganj hat 
is held), whereby the public ‘tranquillity 
is being disturbed and for which breach 
of the peace, dangers to the public safety, 
riot and affray are imminent, and whereas 
immediate prevention or speedy remedy 
of such disturbance is desirable,- I do 
hereby under s. 144, Cr. P. C., direct the 
public in general from the date of the pro- 
mulgation of this order to abstain from 
holding or attending the hat at or near 
Basantapur on Sundays and Thursdays 
and not to do any unlawful acts by taking 
dealers’ boats to Basantapur hat by force 
or by committing violence to the people 


so as to dissuade them from attending” 


_Hingulganj hat and not to commit.any 
. breach of the peace and disturb the public 
tranquillity.” 

This Rule was issued on the ground 
that the said order of tLe 20th November 


1y24 virtually extended the period of two - 


months so far as the.second party are. con- 

‘ cerned.. On a comparison of the two orders 
there can be no doubt that -this ground 
has been substantiated. The only sub- 
stantial difference- hetween the two orders 
is that one is directed against 13 persons 
and the other against the’ public generally. 
The period during which an order under 
B. 144, Cr. P.O., remains in force is two 
months only and it cannot be extended 
beyond that period by the Magistrate. In 
the second order the directions are the same 
but a larger number of persons are affected 
by it. To draw up the same order merely 
adding to the parties affected is an attempt 
‘toevade the provisions of cl. (6) ofs. 144, 
Or. P.O. . 

We may further point out that the 
order is bad inform. Although el. (3) of 
s. 144 provides that an order under this 
section may be directed to particular in- 
dividuals or tothe public generally when 
frequenting or visiting a particular place, 
it does not provide for the. issue of an 
order to the public generally except as 
qualified by the last line of the clause. The 
order can only be issued to the public 
generally -when frequenting or visiting a 
particalar place. This order in-so far as 
it directs the public in general to abstain 
from attending the hat is bad, since it is 
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not until the public attend the hat that’ 


the order can be binding on them. They: 


cannot’ be forbidden by*the order to do an 
act, when the order cannot be addressed 
to them until after they have done that act. 

For these reasons we make the Rule ab- 
solute and set aside the order of the Sub- 
Divisional Magistrate of Satkhira, dated 
the 21st November 1924, in these proceed- 
ings. To prevent any confusion we may 
point out that though there is an order for 
the issue of injunction onthe 20th Novem- 
ber 1924 in the” order-sheet, the” actual 
formal proceedings which were drawn up 


are dated the 21st November 1924. 


Rule made absolute. 


f 


Z, K. 


` LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 1001 or 1924. 
February 4, 1925. 
Present :— Mr. Justice Le Rossignol 
and Mr. Justice Fforde. ` 

` JIT SINGH son or TARA SINGH— 

Convict—APPELLANT 
VeETSUS 
- EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 802—Murder 
— Approver's statement—Corroboration—Spots of blood 
on clothes—Motive. 

The discovery of minute spots of blood on an 
Indian’s shirt cannot be regarded as any material 
corroboration of the story of an approver that the 
person on whose shirt spots of blood have been found 
took part in a murder. [p. 812, col. 2 j 

The mere fact that there was motive for the ac- 
cused to do away with the deceased does not amount 
to sufficient corroboration of an approver's statement 
so as to justify a conviction. [ibid] - 

Criminal appeal from an order of the 
Sessions Judge, Jhelum, dated the 19th 
October 1924, : 

Mr. Shamair Chand, for the Appellant. 

Mr. D. C. Ralli; for the Government- 
Advocate, for thè Respondent. 


3 UDGMENT.—On the early morning 
of the Ist of June 1924 Musammat Ram 
Jawai, a widow, was murdered as she slept 
in her courtyard,on one bed with her daugh- 
ter Musammat Basant Kaur. Musammat 
Basant Kaur gave ‘the alarm, the neigh- 
pours collected and Jit-Singh, the present 
appellant, who has been sentenced to death 


. by the learned Sessions Judge, was sent 


to make the First Report to the Police. 
The medical evidence shows that tho 
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throat of the-deceased had been cut in two 
places and that one of, the wounds was such 
as to cause instantanebus death. 

The conviction reposes in the main on the 
statement of Bahadur, an approver, whose 
story in briefis.that he and Kanhaya Lal 
were engaged by. the appellant to help him 
in the murder, and. that on the night in 
question, the murder was committed with a 
knife by the appellant whilst Kanhaya Lal 
seized the-arms and the approver held the 
legs of the victim. : 

The learned: Sessions Judge found no 
corroboration of the approver’s statement 
in.so far as Kanhaya Lal was concerned and 
has acquitted: him, and it- remains for 
us to consider whether the offence has 


been “brought home to, the appellant, Jit- 


Singh. 

Jit Singh is the son of the brother of 
Ram Jawai's late husband and the evidence 
of motive is very clear against him. We 
hold it firmly established that the deceas- 
ed and.the appellant for some time past had 
been on terms of enmity; first because the 
deceased had sold a vacant site to one 
Uttam Singh and the appellant had brought 
a suit to contest the .sale; that suit was 
pending at the time of the murder. Again 
a few days. before the murder, the appel- 
lant and the deceased had had a fight over 
the collection ofrent and the deceased 
had lodged a complaint against the appel- 
lant.which was pending at the time of the 
murder. It isalso established that Musam- 
mat, Ram Jawai’s. daughter Musammat 
Basant Kaur, was betrothed to Kartar Singh 
son ‘of Jodh Singh against the wish of the 
appellant. Motive for the murder on the 
part ‘of the appellant is thus amply estab- 
lished: : 

Beyond motive, however, we are unable 
to find any trustworthy crroboration of the 
statement-of the approver that the appel- 
lant is the murderer. The maih evidence 
relied upon by the Court below is that of 
“Musammat Basant Kaur, who deposes that 
she was sleeping on the same bed with her 
mother.on the night in. question and was 
awakened by the quivering of her mother's 
body when she saw. three persons near the 
bed: and.of.them- one, the appellant, was 
cutting her mother’s throat. She raised. no 
‘alarm as the appellant threatened her, and 
sie remained in a recumbent position. She 
could not identify the two-companions of 


theappellant and she identified even him. 
only by-his voice, as the. night was. a. dark. 
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one. Shecontinues, that after the depar- 
ture of these three men she raised an alar 
but even on the arrival of the neighbours 
did not mention Jit Singh’s nameas she 
was advised by certain persons not to do 
s0., She does, however, state that on the 
arrival ofthe lambardar, Mehtab Shah, she 
told him that Jit Singh was the murderer 
but in this she is not corroborated by 
Mehtab Shah and inasmuch as-Jit Singh 
was sent to report to the Police Station it 
is. most improbable that she did give Meh- 
tab Shah this information. On the other 
hand.there is clear evidence led by the pro- 
secution to the effect that-Musammat Basant- 
Kaur at that time stated that she knew 
nothing and that she had identified no body, 
of...the evidence of Sunder Singh (P. W. 
No. 9) Inayat Ali Ilakadar (P. W. No.10) and 
Mehtab Singh (P. W. No. 21) and these state- 
ments are comfirmed by the evidence of the 
Sub-Inspector of Police that it was only on 
the third day of the enquiry that Musammat 
Basant Kaur made a statement inculpating 
the appellant. Some minute spots of blood 
were found on the appellant’s shirt but no 
blood was found on his other garments and 
the discovery of minute spots of blood onan 
Indian's shirt cannot be regarded as any ma- 
terial corroboration of the approver’sstory, 
Thevictim’s neck was cut deep down to the 
vertebral column and all the muscles and 
blood vessels were severed, so that when 
the wounds were inflicted the blood must 
have spouted out in streams. 

From the foregoing it follows that we 
are unable to maintain the conviction. The 
appellant led no evidence in his defence 
and suggested that the murder had been 
committed by Jodh Singhand Partap Singh 
of Narali with both of whom he stated the 
deceased was intimate. 

This story of the appellant is not sup- 
ported by any evidence and appears tous ` 
tobe most improbable. Jodh Singh and 
Kartar Singh had no motive for bringing 
about the death of the deceased whereas 
the appellant, weare satisfied, had such 
motive and though the charge has not 
been brought home to him we cannot throw 
off the feeling that, if he did not take 
part in this murder, he very probaly insti- 
gated it. 

Giving the appellant the benefit of the 
doubt which exists we accept his appeal 
and acquit him. 


ZK. Appeal accepted. 
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MADRAS HIGH COURT. 
Criminal Revision Gase No. 141 0F . 
* 1924. nat 
CRIMINAL Revision Petition No. 124 ‘or 


1924, 
November 14, 1924, - 
~  Present:-—Mr, Justice Krishnan. 
PANDALAPALLI NARAYANA REDDI 
» AND oTHERS—AccosEep—Nos. 1 To 3 
' | — PETITIONERS 
versus’ 
G. DY VADEENACHARI—CompraInant 
e —RESPONDENT. 

Madras Estates Land Act (I of 1908), s. 212 (b)— 
“Produce,” meaning of-—Forcible rescue of distrained 
cattle—O ffence—Remedy. 

The word “produce” in.s. 212 (b) of thé Madras 
Estates Land Act means “produce of the land or 
‘trees in the defaulter’s holding” dealt with-in s. 77 
(ii) of the Act. A person, therefore, who forcibly 
rescues distrained cattle does not commit an offence 
under s. 212 (b) of the Act. The remedy of the dis- 


trainer in such a case is to apply before the- Collector , 


to get baclt the distrained property or its value. 


Petition, under ss. 435 and 439 of the Cr. 
P. O., 1898, praying the High Court to 
revise the judgment, dated the 3lst Decem- 
ber 1923, of the Court of the Sub-Divisional 
Magistrate, Gooty, in Criminal Appeal No. 64 
of 1923, preferred against the judgment in 
©. O. No. 3 of 1923, on the file of the Court 
of the Taluk Magistrate of ‘l'adpatri. 

Mr. S. Ranganatha Iyer, for the Petition- 
ers, 

-The Public Prosecutor, for the Crown. 
Mr. V. Ramadoss, for the Respondent. 


ORDER.—This case raises a somewhat 
novel point under s. 212 (b) of the Estates 
Land Act. The complainant, the shrotriem- 
dar, distrained some cattle belonging to the 
petitioners before me for arrears of rent due 
to him. The cattle were.-not ploughing 
cattle but were two she-buffaloes and a 
calf. Theelower Courts have found that the 
„accused forcibly rescued the cattle after 
they had been distrained and have convict- 
ed them under s. 212 (b) and sentenced 
each of them to a fine of Rs. 120: a 
~ Itis argued before me that s. 212 (b) does 
not deal with the rescue of cattle at all and 
that such rescue is not an offence under 
that section. Section 212 (b) leaving ont 
the words inapplicable here, reads as 
follows:—“forcibly or clandestinely removes 
any produce duly distrained under this 
Act.” The question to be decided is 
:whether cattle can be brought under the 
word “produce”, I am inclined to think 


-that it- cannot. 
:seems to be taken from the Bengal Tenancy 
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The words of s. 212 (8) 


Act, s. 186, but in that Act the word “pro- 
duce” does not appear, but the word used 
is “property.” The fact that the word 
“produce” is substituted for the word “pro- 
perty” seems to indicate that it was done ad- 
visedly to restrict the scope of the provision. 
Régarding forcible-or clandestine removal 
of things duly distrained, it seems to me 
that some light is thrown on this by ss. 77 
and 90 of the Estates Land Act? Section 
77, cl. (ii) states what the landhelder may 
distrain, namely, “the moveable property of 
the defaulting ryot or the growing crops, or 
the produce ofthe land or trees in the de- 
faulter’s holding’. That of course includes 
cattle which are not ploughing cattle which 
are exempted by cl. (b) of that section, 
Under s. 90 cl, (6) if a person forcibly 
or clandestinely takes away moveable ` 
property once distrained, provision is 
made for an application by the distrainer 
to the Collector to pass an order directing 
that the property be restored or that its 


_value be paid. _ Then we have got the pro- 


vision under s. 212 (b) which talks about 
“produce”, duly distrained under the Act 
being forcibly or clandestinely removed. It 
seems to me, reading all-the sections together 
the word ‘‘produce in s. 212 (b) really 
means “produce” of the land or trees in 
the defaulter’s holding” dealt with in s. 77 
(ii), giving a wide meaning to the word 
“produce”. It may probably include a 
flock of sheep or other cattle and the 
Public Prosecutor argues that all cattle 
other than ploughing cattle would come 
under the word “produce;” I think this is 
putting too wide a meaning on the section. 
For some reason which is not apparent the 
Legislature has thought fit to exclude things 
other than produce when forcibly or clan- 
destinely removed from the scope of s, 212- 
(b), for they could easily have used the 
word “property” to cover all items of pro- 
perty if they-wished. The fact that the 
word “property” was re-placed by the word 
“produce”. suggests that it was intended 
that a restricted meaning should be given 
to the word “produce” and I feel, therefore, 


satisfied that we should construe the word, 


“produce” in s. 212 (b) as meaning “produce 
of the land or trees in the defaulters 
holding.” In this view it must be held 
that the accused have committed no offence 
which falls under s. 212 (b). The distrainer’s 
remedy seem to be under s. 90 to ask ethe 


ae 
x 


siu l 
Collector to’get back the destrained pro- 
perty for him or its yalue. 

The revision petition is, therefore, allow- 
ed and the convictich set-aside. The fines, 
if paid, will be refunded. , 

V. N. V. 


1. K. > Petition allowed. 


PATNA HIGH COURT. 
CRIMINAL APPEAL No. 170 or 1924. 
December 22, 1924. f 
` Present :—Justice Sir John Bucknill, Kr., 
and Mr. Justice: Ross. f 
GHULAM MUHAMMAD KHAN-— ACOUSED 
— APPELLANT 
versus 
EMPEHROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 164— 
Statement made by accused not amounting to confes- 
sion, admissibility of—Criminal trial—Identification 
by one witness—Conviction, whather justified, 

What statements or confessions made under s. 164 
of the Or. P. C. are admissible at a trial must depend 
upon the Law of Evidence. A statement or con- 
fession made under s. 164 is not, simply because 
it is made under the provisions of that section, ad- 
missible at a trial for any or every purpose. [p. 816, 


col. 1. i 
A i made before a Magistrate under the 


provisions of 8. 164 of the Cr. P. O. by a person in 
custody who isan accused person, such statement not 

_ being a confession but merely an admission of a 

relevant fact from which intkinsically no inference of 
guilt against the accused can be drawn, can be 
utilized by the prosecution in evidence to prove that 
relevant fact; and if that relevant fact can be coupled 
with the other evidence for the prosecution it can be 
used as against the accused person who made the 
statement. [p. 816, col. 2; p. 817, col. 1.] 

Case-law discussed. 

It is not safe to convict a person upon his identifi- 
cation by one individual under circumstances of strain 
and terror accompanying violent crime. {p. 814, col, 2.] 

Criminal appeal from a decision of the 
Judicial Commissioner, Chota Nagpur, 
* dated the 6th July 1924, 

Mr, Hassan Jan, for the Appellant. 
The Assistant Government Advocate, for 


the Crown. 
JUDGMENT. 

Bucknill, Je—This was an appeal made 
‘by aman named Gulam Muhammad. He 
was tried by the Judicial Commissioner 
of Chota Nagpur together with another 
man, upon acharge of having committed 
dacoity—an offence punishable under the 
provisions of s. 396 of the Indian Penal Code 
(dacoity with murder). The appellant and 
the other man were both found guilty and 
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sentenced to transportation for life. The 
Judicial Commissioner, who presided at 
the trial, was assisted by four Assessors, 
all of whom considered that the appellant 
was guilty. a 

Now there is, in this appeal, only one 
short but by nomeans simple point. It 
is unnecessary toset out the facts in this 
case at any length as they are not needed 


- for the purposes of explaining the single 


argument which has been addressed to us . 
by the learned Vakil who appears for the 
appellant. Itis sufficient to say that on 
the night of the 21st March last there was 
a dacoity at the house of one, Chethu 
Ahir, Chethu was terribly beaten and was 
killed, his skull was smashed and he had 
many other. injuries. 

Now the appellant only purported to be 
recognised by one witness for the prosecu- 
tion. This person was one Palu who was 
the:son of the deceased man. Palu who was 
himself very roughly handled—he was stab- 
bed'in the buttock and covered with bruises 
—and although the dacoits were closely 
muffled up in galmochas—claims to have 
recognized some of the dacoits; at any rate 
he picked out theappellant at an identifica- 
tion parade; he did not‘know his name. 
` This was the only direct evidence given 
by thé prosecution against the appellant, 
and had the matter rested there I think it 
is certain, or at any rate, very probable, 
that the Judicial Commissioner would have 
hesitated to convict him.: It is often and 
wisely not thought safe to convicta person 
upon his identification by one individual 
under circumstances of strain and terror 
accompanying violentcrimé. But-—and this 
is the crux of the present case—the appellant 
after he had been apprehended and whilst 
the Police enquiry was in progress, went 
before a Magistrate and made a statement 
which was recorded under the provisions of 
s. 164 of the Cr. P. ©. ? 

The Magistrate, I imagine thought he was 
going to receive a confession and in fact re- 
corded it as such and I gather thought 
it was in fact some form of confession. The. 
Judicial Commissioner designates it as “a . 
statement of the nature of a confession.” 
There is no doubt, however, tomy mind 
that it was not interms a confession but 
it admitted the presence ofthe appellant 
at the occurrence. Ineed not set the ap- 
pellant’s statement out at length but its 
tenour is quite unequivocal. It is simply to 
the effect that a person called. “Ganayaj 
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Khan” asked the appellant one afternoon 
togaccompany him in order to try and help 


him find and catch one of his (Ganausi- 


Khan's) labourers who had run away. The 
appellant acquief&eed and went with 
Ganausi Khan to Ganausi Khan's house. 
They reached there at about 7 p. m. At 
Ganausi Khan’s house. wére some other 
men and after having had some food 
they and Ganausi Khan and the appel- 
lant went off in search of the absconding 
labourer. ‘Some more men were picked up 
and eventually they came to the village 
‘where the dacoity took place. When 
- close to the village, Ganausi Khan for’ the 
first ume disclosed to the appellant that 
the objective of the party was really dacoity. 
The appellant refused 
it but Ganausi Khan threatened to kill 
the appellant if he tried to run away. 
He was thus forced to remain a fearful 
_ Spectator of what took place, he took no 
part in the affair but watched under duress, 
he saw the whole t. rrible business and the 
unfortunate Chethu murdered, the appel- 
lant was 10 or 15 paces away. He empha- 
sized his own innocence, I think it is ob- 
‘vious that the story of duress makes his 
statement one in the main essentially of 
< exculpatory character. 

The Judicial Commissioner had admitted 
‘this statement in evidence and has used it 
against the appellant as corroborative of 
Palu's identification of the appellant. Palu 
says the appellant: actually slapped him. 


At the trial the appellant retracted his ` 


‘statement and said that he was tutored by 
the Police to make it but I see no reason 
to think that that was the case, nor did 
the Judicial Commissioner, The Magis- 
trate who took the statement was examin- 


ed. Theadmission of this statement was 


objected to. The Judicial Commissioner 
was not very clear how-he admitted the 
statement: he seems to have thought it wasa 
sort of conféssion and, therefore, admissible; 
‘if it was a confession it certainly would have 
been admissible. It certainly is admissible 
if it is of a confessional character. Its value, 
' of course, is as against the appellant, to show 
‘ that he was in the company of the dacoits 
at the occurrence. The Judicial Commis- 
* sioner adds that if it isnot admissible under 
s. 164 (1 presume he means as asort of 
confession) “the statement could be proved 
and admitted under the ordinary Jaw just 
like any other fact.” Iam not quite sure 
what the learned Judicial Commissioner 
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to participate in . 


845 
here means; but I suppose that he contem- 
plates. that what an accused person says to. 
a Magistrate woulde be admissible if 
the Magistrate gives, evidence of the 
statement. Although we have had 
little definite authority placed ‘before us 
in this case, it would seem doubtful whe- 
ther if this is what the learned Judicial 
Commissioner intended to convey, his view 
is altogether correct. In the case of Legal 
Remembrancer v. Lalit Mohan Singha Roy 
(1) it would seem to have been decided 
somewhat contrary to, al any rate, what 
may be apart of the learned Judicial Com- 
missioner’s view. In thatcase an Accused 
person came before a Magistrate and made 
a statement. The Magistrate finding that 
the statement was not a confession, did not 
apparently, take it down in writing or, if 
he did do so, destroyed it. However, he was 
called as a witness at the trial and gave 
evidence as to what the accused person had 
said to him, The Caleutta High Court hold 
that this oral evidence was not admissible; 
that s. 164 of the Cr. P. C. contemplated 
not only the taking of statements in the 
nature of a confession but also any kind of 
statements whether made by an accused 
person or by anybody else, that it was not 
competent for a Magistrate who was asked 
to take a statement under the provisions of 
s. 164, Cr. P. C. to give oral evidence of any 
such statement made to him by an accused 
person. (or apparently by anybody else) if 
he had: not in fact complied with the provi- 
sions of the section by taking down the state- 
ment in writing and in the prescribed form. 
The decision in that .case does not really 
deal directly with the question of the ad- 
miasibility at atrial of statements made to 
a Magistrate in accordance with the pro- 
visions of s. 164, Cr. P. C., by an accused 
person or by anybody else, ates inferen- 
tially one might perhaps gather that their 
Lordships contemplated that such stale- 
ments, of whatever nature they might be, 
would be admissible, though this inference 


„is doubtful.. However, itis, now at any 


rate, strenuously argued before us by 
the learned Vakil who appeared for 
the appellant, that this statement which 
was made by the appellant to the Magis- 
trate under’ the provisions of s. 164 of the 
Cr. P. CO: should not have been admitted by 
the Trial Gourt, and used as against the 
appellant to corroborate the evidence of the 


1) 62 Ind. Cas. 578: 49 C.-167- at p. 169; 250. W. 


‘ye 788; 22 Os, L, J. 563; (1922) A, L R, (0) 343, 


1; 
Bib 
“witness who says that he identified the 

appellant at the titme of the dacoity. Of 
course, if one examines s. 164, Or. P.O , it will 
be seen‘at once thatthe section contemplates 
more than one kind of statement; it distinct- 
‘ly refers to confessions and portions: of the 
‘section deal specifically with confessions. 
But it also contemplates other statements. 
At one time it would seem to have been the 


view of the Calcutta High Court that's. 164. 


of the Gr. P. only conteniplated the 
confessions of an accused person and the 
‘statement made by persons who were -or 
who were désigned to be witnesses, vide 
‘Queen-Empress v. Bhairab Chundér Chucker- 
‘butty (2) but from this view express dissent 
was taken in the case quoted above [Legal 
Remembrancer v. Lalit Mohan Singha Roy 
PD}. 


It will be- observed that s. 164 does not 
say what statements or confessions’ made 
under its provisions are admissible in 
evidence at a trial. I take it that what 
statements or confessions made under s. 164 
are admissible at a trial-must depend upon 
the Law of Evidenceitself. It would,T think, 
be a mistake to suggest that any statement 
or confession made unders 164, Cr. P. O., is, 
simply because it may have been made 
under the provisions of that section, admis- 
sible at a trial for any or every purpose. As 
‘for confessions by an accused person, there 
is ample provision for their admissibility at 
‘a trial for ‘certain purposes; his confession 
is capable, of course, of. being used 
‘against an accused. But what is to be 
considered here isa different. proposition. 
If an accused person makes a- statement 


before a Magistrate which is not in fact., 


a confession but is-wholly of an exculpatory 
character, can that statement made by him 
before the Magistrate under the provisions 
of s. 164 be admitted at his trialas evidence 
‘in his favour, We have had no clear 
‘authority quoted to us on this point. In 
‘this country, however, it seems to me that 
the law contemplates that an accused person. 
can open his mouth to produce matter 
which can be used at his trial only in a 
‘few ways; éne is a confession’ properly 
recorded, another is when he is examined 
and makes his statement orally or files a 
‘written statement after the close of the case 
‘for the prosecution, and (sic) his last, if the 
circumstance occurs before the final Trial 
Judge. If he goes before the Magistrate 


o (2) 2 0, We N, 702, 
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and under the provisions of s. 164 makes'a 
statement to him which is of an absolutely 


exculpatory character, I do not think that’. 


that statement could baused at his trial as 
evidence in his favour, for if this course 
was adopted, it would mean that the 


-accused is competent to give evidence on 


his own behalf. He has the opportunity 
of saying at his commitment and at his 
trial what he wishes to say. It is true that 
such statements have been utilized by 
Judges on the evidence of Magistrates who. 
took the statement that the accused had, 
ab perhaps an early stage, given his explana- 
tion of what had taken place. But although 
Ihave certainly seen exculpatory statements 
thus used, Iam not sure whether such can 
properly be used for such a purpose : and I 
doubt it very much. Nowif a statement of 
this kind could not be used even in the 
appellant’s favour, could it then be used 
against him in any way ? It must be borne 
in mind that the statement here is not a 
confession but of an exculpatory character, 
and does not intrinsically contain anything 
definitely evidential or inferential of guilt. 
At the utmost it is an admission that he 
was present, unwillingly, at the scene of 
the occurrence. In the case of Queen-. 
Empress v. Jagrup (8) it was held by 
Straight, J., that a statement made by a 
person to the effect that he had witnessed 
and protested against the perpetration of 
acrime of which he was accused was nota 
confession but was admissible in-evidence 
against him. In that case the statement 
was apparently made not under s. 164, Cr, 
P. C., but whilst he was in the custody of 


-the Police, and although it is not quite 


clear, apparently to the Police. The report 
of the case isnot 4 very lucid one but it 
would seem that the learned Judge was 
considering the point which was argued 
before him that the statement was a confes- 
sion made to the Police whilst’ the accused 
was in custody and that therefore, it was 
inadmissible. The learned Judge, however, 
held that it was not a confession and, there- 
fore, presumably considered that it waa 
admissible. lf the learned Judge was 
right in this view it would certainly seem 
that a statement made before a Magistrate 
under the provisions of s. 164 ‘by a person 
in custody who is an accused person (such 


statement not being a confession but merely - 


an admission of a relevant fact from which 


( (3) 7 YAN 646; A. W, N. (1885) 131; 4 Ind. Dec, 
N. S.) ' 
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intrinsitally no inference of guilt against 
the accused could be drawn).can a fortiori 
be utilised by the prosecution in evidence 
to prove that relevant fact; and if that 
relevant fact can bécoupled up with other 
evidence for the prosecution, it can be used 
as against the accused person who made 
the statement. Although I have not been 


able to ascertain that Straight, J.’s decision - 


has been regularly followed i. can see no 
reason, whatever why a statement such as 
has been made in this case now before us 
could not be given in evidence by the 
prosecution | and utilised as against the 


‘accused as evidential of a fact Telative to 


the prosecution, story:—namely, that the 
accused, who made the statement was in 
fact at the scene of the dacoity and actually 
saw it take place. I have, therefore, after 
careful consideration, come to the conclusion 
-that the accused's statement in this case is 
admissible. The only remaining question 
is, assuming that this statement. may be 
taken in evidence, of what value it really 
is to the prosecution as- being indicative of 
the guilt. of the appellant. In itself and by 
itself it is not indicative in any way of his 
-guilt, it simply. proves that he was present 
at and saw what took place, but he himself 
admits this. But can it be said that his 
admission that he was there so corroborates 
his identification by the witness Palu that 
it must be taken that what this single 
witness states with regard to the active 
participation by the accused in the dacoity 
can, be sufficiently relied upon in such 
.méasure.as to justify the appellant's con- 
_Vication ? The witness does not suggest 
that the appellant had done more than slap 
"him; what he says is. “Both these .accused 
(identifies. them) were amongst the dacoits: 
do. not . know their names. One 
“pressed on my neck and other slapped 
“me. That bearded one, (the appellant here) 
slapped me.” One: must not forget that 
whilst it is quite possible that: the witness 
may have seen the appellant hanging about 
. (as he himself says he was) on the outskirts 
of the gang, the attribution to him of any 
. certain specific act isa very easy matter to 


_ allege, and very difficult to refute, in atime - 


of terror and confusion, when he had been 
. Stabbed on the back with a spear and 
beaten, one can well understand that a 
_ witness might be greatly inclined - to 
attribute some overt, act to any individual 
_whom he thought he recognised as being in 
, the company oft the „gang c ofrobbers, I-have, 


182. 
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‘however, somé hesitation in coming to the 


conclusion that the appellants admission 
that he was. although under duress, at the 


occurrence, can be “regarded as sufficiently 


corroborative of the single witness's state- 
ment’ that he (the appellant) took any overt 
part in the proceeding, to justify his 
conviction. On the other hand I am far 
from saying that in certain circumstances, 


such an admission by an accused person 


might not.be ‘sufficient, when coupled with 
to secure his conviction. 


Inthis case, the evidence,of identification 


‘of the appellant admittedly rests primarily 


upon the evidence of the single Witness 


"Palu, the’ evidence that the appellant took 


any active partis not very convincing nor 
my : mind ‘very effective. If Palu's 
evidence had been, for example, that the 
appellant had been engaged in struggling 
with him or had been in such a special 
position with regard tohim that he had 
particular good opportunites for observing 
his physiognomy, the case against the appel- 
lant would undoubtedly have been somewhat 
stronger; as it is the evidence given by 
the witness that the appellant committed 
an overt act is not of such a specific 


‘character but only of, what I may call, a 


somewhat though not altog ether generaliz- 


‘ed nature. 


Taking everything into consideration, I 
am of opinion that, although the caseis one 
of, great suspicion ‘against the appellant, T 
hardly think that the evidence is sufficient 


‘to justify his conviction. His appeal must, 
: therefore, be allowed and the appellant must 


set at: liberty. 
Ross, J.—I agree. 


ZK: Appeal allowed. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 526 or 1924. 
November 24, 1924. 

_ Present:—Mr. Justice Walsh 

. and Mr. Justice Sulaèman. 
LAIJAM SINGH or LEJAM SINGH 
SOA 


EMPEROR RESPONDENT. 
- Criminal trial—Evidence, admissibility of, decision 
_ as. to—Duty of Judge—Benefit of doubt. 
Matters tendered in evidence by the prosecution 
affecting a cese- must be dealt with summarily and 


o 
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nstantly by the Judge ab the trial’ when they are 
tendered. Tt is very dangerous to discuss at elaborate 
length not merely the nature of proof of documents 
but also their content! from the point of view of 
the use which is being made of them by the person 
who tenders them in evidence, viz., the prosecution, 
and at the same time to say that they cannot be used 
as evidence. [p. 821, col. 2; p. 822, col. 1.] 

The benefit of a reasonable doubt ought to be given 
to the accused even with regard to admission: of 
evidence, particularly documentary evidence, during 
the trial and where the Judge is unable to make up 
his mind about admissibility the proper course for 
him is either to direct the prosecutiop to keep back 
the documents until he has an opportunity of looking 
into the law or to reject them altogether. No Judge 
in a doubtful caseof admissibility ought to allow the 
evidenee first to be given and then in his judgment 
give a decision about its admissibility. [p. 822, 
cols. 1 & 2.] , 

Doubtful or inadmissible documents ought not to be 
admitted in criminal trials at all. |p. 822, col..2.] 

While on the one hand the High Court has, in a 
criminal appeal, the advantage of knowing the reasons 
of the Sessions Judge for his ultimate conclusion, on 
the other hand it is apt sometimes to attach weight 
to the opinion of the assessors, and although their 
opinion does not have any legal effect, the Judge 
ought to guard very carefully against allowing a dis- 
cussion in Court or the reading of a document in 
Court, in the presence of the assessors, injurious to 
ie oe when it is by law inadmissible. [p. 822, 
col. 1. 

Criminal appeal from an order of the 
Sessions Judge, Mainpuri, dated the 28th 
of May 1924. 

The Government Advocate, for the Crown. 

JUDGMENT.—This is an appeal by 
one Laijam Singh against a conviction for 
dacoity, which, if true, discloses a bad 
case, inasmuch as he was apparently one 
of the ring-leaders in a dacoity in which 
something like 15 men aré alleged to have 
taken part, in which a considerable amount 
of loot was obtained, and in which one 
prominent man was possessed of a gun. 
Three out of the four assessors thought 
the case was proved, but ina case of this 
kind they are not unlikely to be influenced 
by the view of the learned Judge who was 
satisfied with the evidence. Together with 


the appeal, an application in revision has ' 


been filed by the Government Advocate 
raising the question of the section under 


the comparatively light sentence—having 
regard -to the fact that the accused was 
armed with a gun which he fired. .during 
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that the learned Judge was also inlluenced 
by the” difficulty of the case. Bue it 
cannot be denied that the view taken by 
the Government Advocate in submitting 
the -revision is a sounti one, and that if 
the accused was guilty, he was guilty of 
a serious crime against the public peace. 
The case was an extremely difficult one 
as is indicated by the length of the learned 
Judge's judgment, in which he felt com- 
pelled to discuss various matters, which in 
our view do not really strengthen the case 
against the accused. The case against the 
accused, when the matter is clearly under- 
stood, is reduced to a small compass, and 
although he has not ‘been represented by 
a trained lawyer in the appeal before us, 
he has submitted a petition of appeal 
quite contrary to the ordinary jail peti- 
tions to which one has become accustom- 
ed, in which he raises on his own behalf 
at ‘least two if not more points, which are 
calculated,’ when one compares them with 
the evidence, to raise a doubt in one’s mind. 
The story of the dacoity is a little out 
of the common. It took place at a village 
about 40 miles from the village of the 
accused. The owner of the house Jawahir 
was absent from home. He had a brother 
named Puttu Lal, and he had recently 
purchased a horse and was in possession 
of the receipt which had been made out 
to him on a piece of white paper. He 
“does not say where the receipt was kept 
and when he saw it last, and curiously 
-enough nobody was struck at the trial by 
-the obvious question where the receipt was 
-eventually found, if at all, after the dacoity. 
On the night of the 6th of January dur- 
‘ing Jawahir's absence while members of 
-his family, were-in the house, a man came 
“in' and asked for fire and. was allowed to 
sit down and to have it, and at some later 
. stage he was joined by four other men, 
‘ who were also allowed to sit down and 
have the fire, and it, therefore, happened 
that the inmates of the house found them- 


which the conviction was passed, and ofz~gselvés sitting over the fire with five com- 


“plete -strangers who were making pre- 


paration to commit this dacoity. As regards 


: these five, they must have had ample 


the ,dacoity—if his guilt is established. lt ‘opportunity of identifying them if they 
is possible that ‘the learned Judge was*ever sawi them again. Shortly afterwards 


as he expressed it, it was a pity that a 
pensioned havildar licensed to carry arms, 
should have gone out of his way to rob 
people in this way, and itis just possible 


‘oo eet 


inclined to take'a lenient course, because;-,other men arrived upon the scene and pro- 


* ceeded to ransack the house, 


] They were 
protected, if not led, by a man who stalked 
-up and down out-side carrying a gun, and 
who was said at the trial to be wearing a 


* [86 I. O. 1925] 


peard. As the accusad also wears a beard, 
this fact becomes an important item in 
the evidence ‘against him. But it so hap- 
pens that according to the diary, which 
it had become in this case important to 
examine with care, nobody told the Police, 
although they did say they could identify 
the men, that there was one dacoit stalk- 
ing about with a gun wearing a beard. It 
is, therefore, doubtful whether the beard 
connecting the man with the gun is not 
an after-thought. The dacoity took about 
an hour, and the man with the gun even- 
tually warned the gang that they were 
being pressed and had better be off, and 
away they went, and except for the 
accused have never been seen so asto be 
recognized again. The first question which 
arises is whether it can be said without 
doubt that the prosecution has proved 
satisfactorily that the accused was the man 
< with the gun. The accused does in fact 
carry a gun under a license.'— - r 
Continuing in chronological order, th 

other important point against the accused is 
this. T'wo,witnesses, Putti Lal, the brother 
of Jawahir, and Bhajan say that the next 
‘morning’ they picked up outside the door, 
just at the spot where the accused was 
stalking about with a gun, a letter in an 
envelope, and a witness summons to attend 
at the hearing of a case, which were un- 
doubtedly ‘the property of the accused, and 


which should have been in his possession . 


at the time of the dacoity. The fact is 
in itself only a ‘piece of circumstantial 
-evidence that they were dropped by him 
when. he was stalking about with a gun. 
Jt is important to bearin mind that this 
is only a matter of inference, because it is 
natural to wonder if the dacoit, who was 
stalking about with a gun so a3 to be 
clearly recognizable, did drop the docu- 
ments belonging to him, he was not seen 
to drop them at the time. At any rate 
if he left two important documents, such 
as a stamped post office letter and a badami 
“paper summons bearing the well-known, 
‘almost majestic indication of an official 
document, on the ground where it would 
be easy to see them, one ‘would have 
thought that they would have been im- 
mediately discovered in the general hue and 
‘ery after the. dacoits had‘gone and all 
personal risk’ was at-an end. The case, 
therefore, stands against the accused in 
this way: that he being a licensed gun- 
holder and a pensioned havildar, -being 
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fired with the spirit of advenfure and greed 
joined an unknown ,band of: dacoits who 
came -from no one knows where, and be- 
tween whom and .the accused the pro- 
secution have been unable to establish anv 
previous connection; that he travelled 40 
miles to this village with a gun returning 
to ‘his own village with the gun, and took 
with him on this dangerous adventure a 
postal letter and a legal summons, which 
would be certain to lead to his identifica- 
tion if he happened to have an accident, 


‘and that although thet? had travelled on 


his person safely for 40 miles, fhey hap- 
pened to drop at the very place where 
he was committing this crime, wheu so 
far as the evidence shows, no personal 
struggle between him and anybody else, 
which might have led to the disarrange- 
ment of his clothing and the loss of these 
documents, took place. One can only say 
that the crime itself strikes one as prima 
facie improbable in the way in which it is 
alleged to have been committed by this 
man, and that the evidence by which it 
is made out is far from strong. When 
that evidence turns out to be considerab- 
ly shaken in strength as the result ofa 
close scrutiny of it, the case becomes not 
merely not strong, but so weak as to be 
one‘which no Court ought to accept. 

First, therefore, as regards the identifica- 
tion. We have said that the dacoit with the 
gun was wearing a beard. The accused 
himself wore a.beard, and, perhaps not 
unnaturally, thinking that that might be 
an important weapon against him if any- 
body should want—as he believed at the 
time somebody did want—him to be falsely 
identified for the crime, requested the 
Magistrate to cover his beard and to cover 
the beards of any others who were put up 
with him for identification. “The Magis- 
trate no ‘doubt from excellent motives 
yielded to this request. We are bound to 
point out that the decision was a mistake. 
In such a case it is easy to be wise after 
the event, but itis always possible for a 


‘Magistrate to arrange for two identifica- 


tions. A: man who- wearse beard, even if 
he is falsely charged, cannot help it if 
the witnesses are satisfied that one of the 
dacoits also wore a beard. It is a piece 
of misfortune, no doubt, but it is only one 
of the elements which have to be taken 
into account in deciding identifications. 
Beards differ like noses or the mouths 
which they cover, and in an honest.case it 
ao 


o 


“convincing.. 


i 
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does not in the least follow, if a suspect- 
éd person is put up with several other 
_persons also wearing *beards, that he will 
be identified unlessehe was really there, 
and in order to test an honest case and in 
the interests of the investigation of crime, 
.a Magistrate should insist; if the accused 
has a beard and whether or not a witness 
‘has already described amanas wearing 
a beard, that the accused should be put 
“up with others of similar appearance, if 
possible, as he is, and notas a different 
person. If the Megistrate thinks it fait, 
to the aecused to yield to his request, he. 
can -at another identification cover up all 


‘the beards including the ascused’s, and try 


the witnesses in that way also. That 
method however is just as unfair to the 
‘witnesses as the proper presentation of the 
accused appears to be to the accused him- 
‘self. But it is no good crying over spilt 
milk as the saying goes. We have to deal 
with facts as they are proved at the trial, 
and in this case it is undoubtedly proved 
that whereas the identifying witness in 
‘Jail, Ram Sahai, says at the’ trial that he 
was able to identity the man stalking 
with the gun as the man who wore a 
beard, he undoubtedly identified some- 
body who for the moment had no beard. 
How he was able to do it, is mysterious. 
.One can only say that an ident.fication 
made of a man who is said to have been 
“wearing a beard at the time, and whose 


‘beard is coucealed’ or absent at the time ` 


of identification, is by no means convinc- 
ing, and when it stands alone, must be 
regarded as an unstable piece of evidence. 
‘The learned Judge, after promising to 
discuss the identification at the proper 
place, did not completely do so, and he 
has failed to appreciate this- difficulty, 
The only other attempt at identification is 
quite worthless. Putti Lal, the other 
witness, who was relied upon by the pro- 
secution and by the Judge as having 
Identified the accused, failed to do so in 
Jail when the accused's beard was covered 
‘up, and this is not to be wondered at. He 
identified the accused in Cout, but as he 
-had -already said that the man he saw wole 
‘a beard, and as -the accused was the 
‘only manin the dock, and was also wear- 
‘ing a beard, this was quite easy and not 
We, therefore, feel bound to : 
way that so far as the identification was 
‚concerned, the case breaks down. We are 
inclined to think that if the Judge had 
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taken this view, he would have given the 
accused the benfit of the doubt. ` kd 

We now turn to the -question of these 
compromising, documents the evidence 
about which is even more difficult. We 
are by.no means satisfied: that the whole 
truth about their discovery has been dis- 
closed. „The learned Judge has devoted a 
very exhaustive investigation to the ques- 
tion whether these documents were : brought 
home to the accused. By an error of 
judgment atthe trial, the defence insist- 
ed on fighting this point. We think it 
fair to the accused to say that we doubt 
whether he approved of this course. being 
taken, At any rate the case must be ex- 
amined upon the assumption that the 
docunients are proved to be his, and it is 
fair to him to say that without any at- 
tempt at-changing his ground, or in any 
way fencing with the case against, him, 
he discussed the matter in his petition as 
though they were his, There are reasons, 
we cannot say more, for distrusting to 
some extent the evidence of Jawahir and | 
‘his “friends, so far as it bears upon the 
case, The accused makes a. great point 
in his petition of appeal that his enemy 
„Gangu is responsible for.this charge. lt 
is not necessary to prove it. “The 
learned Judge has given reasons why ` 
he was unable to accept the defence set up 
on this‘point. But there dre certain ad- 
mitted facts which no Court ought to 
ignore. Gangu is related to Jawahir 
onthe maternal side. He is at enmity 
with the accused, and although he, like the 
‘accused, lives some 40 miles | from the place 
of the dacoity, he was present throughout 
the trial undoubtedly interesting himself 
conspicuously in the prosecution ‘of the 
case, and inspite ofthis Jawahir said on 
‘oath that he did not know him. We can 
only say that thése admitted facts produce 
an uncomfortable feeling that there may be 
something-in what the accused states. The 
history of the dccuments, from the time 


they were found until the time they be- ` 


sane a weapon in the hands of the Police, 
‘is‘opert: to grave-suspicion. Working back- 
wards the case stands thus. Bishambhar 
“Singh, the Sub-Inspector, who came upon 


“the ` spot-as a kind.of interregnum between 


sSalamdt Ali the Head. Constable who ` first 
“took: up thë investigation, and the Sub- 
‘Inspector belonging to the proper thana, 
_Knew nothing about these documents until ` 
the morning of the 9th. Salamat Ali, who | 


" [r.c 1985). 


changed his evidence on this point at 
' least once, is positive that he handed them, 
or showed them, to Bishambhar Singh on’ 
the night of. the the 8th. The’ learned 
J udge’ has chosen to believe Slamat Ali. 
But it does turn out-that the diary tends, 
to confirm Bishambhar Singh, because the 
first’ official mention of these documents is 
the, entry’ in the diary on the morning of 
the 9th, aiid-one is bound to say that’ whe- 
ther c one. ‘has’ a ‘préference: ‘for the evidence 
of oné or the other of these two Police Ofi- 
cials, the result is’to leave the question’ of 
the’ first’ official possession by the Police 
of these: documents in the dark: But whe: 
ther“ they reached ‘Salamat, Ali on’ the 
evening of the 8th or. on the morning of 
the 9th, there is a long unexplained gap 
between their alleged discovery and their. 
custody by the Police. In a story so strange. 
one would-like to’ be fully convinced 
that: these. documents cah. be trusted, to 
“be the documents. which were picked up 
from the: ground on ‘the morning of the 
. Ith. If they . are, the absence of any men- 
- tion of them in the diary befijre the 9th is- 
a matter of unfavourable ` comment. But 
the difficulties..do' not’ stop: there. . The 
twọ men who found: them, Putti Lal and 
: Bhajan, have told-their. story, and they 
agree in saying that they handed them to 
Jawahir, who in: his turn handed them to 
Salamat Ali, Bishambhar” “Singh on the 
other hand makes. the significant statement 
| that-when they were. handed: over to. him’ 
by Salamat Ali, Salamat Ali-told him ‘that 
Bhajan had given them to- him, If this is. 
true, theevidence at the ‘trial about the. 
way in which: they were handed: to Salamat 
Ali is untrue. Ifit is ‘untrue, Salamat Ali 
has been contradicting himself in a way. 
which makes it difficult to: rely upon his. 
evidence. This. point hasbeen entirely 
overlooked by the Judge’: Further the 
prosecution must have felt ‘uncomfortable’ 
about the treatment of these dociiments 
when they were first picked'up. When they, 
were first picked ‘up. presumably, amongst 
the refuse remaining from_the dacoity,. 
they ` obviously. attracted no particular at- 
tention’ according*.to the two witnesses: 
who found them, and were put away in a 
niche’ The“explanation of 
this treatment of them can,only be describ- 
ed as somewhat feeble and far-fetched. It 
is true that the witnesses-are illiterate. 
Upon the assumption that the. accused is 
l guilty, it it is same possible that they attribut- 
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ed no importance to their discovery. But 
we find'it difficult tå believe, what they 


.are so anxious to convaice the Court, hame- 


ly, that two illiterate witnesses, who presum- 
ably had some conversation about the mat- 
ter, should both agree in thinking that a 


- badami summons was a receipt for a horse 


which was certainly known by them to 
be white, if they had préviously seen it; 
that they should happen to make the same 
mistake, and while thinking it necessary to 
explain away the indifference with which 
they! treated the summons, shouldeoffer no 
explanation of their treatment ‘of the letter! 
To sum up this second head of evidence, 
assuming that these documents belonged 
to the accused, we are not satisfied that 
they were dropped on the ground during 
the dacoity and found the next morning. 
The result is that we are in doubt about 
both points upon which the prosecution 
rely, points unfortunately the significance 
of which the learned Judge has rather 
overlooked in the very full consideration 
which hehas given to other matters in the 
“case, and'which do not seem to us. to be 
worth further discussion, with one excep- 
tion: 

A letter which the learned Judge is satis- 
fied. was written by a relation of the ac- 
cused referring to an attempt to raise 
money, to buy off the, prosecution, and as- 
suming the guilt of the accused, rather 
than stating any positive reasons for 
thinking him guilty, has been much dis- 
.Gussed in the judgment and improperly 
used by the prosecution. We hope we are 
not doing the learned Judge an injustice 
when we say thatin regard to this document 
he failed to make up ‘his mind, as a Judge 
should do. At one portion of his judgment 
he says that the statementsin them cannot 
be used as evidence against the accused, 
because they might be no more than hear- 
say, so faras they connected him with the 
dacoity. Weare not sure whether he used 
them or whether he did not. It is very 
dangerous to discuss at elaborate length 
not merely the nature of proof of» documonts, 
but also their contents, from the point of 
view of the use which is being made of 
them by the person who tenders them in 
evidence, namely, the prosecution, and at 
the same time to say that they cannot be 
used as evidence. Weare afraid that the 
learned Judge in the ordinary course of 
human nature must have been influenced 
adversély to the accused- by these doeu- 


8221 
ments. We will merely point out the legal 
aspect bearing upon hem, and what we 
‘think the proper courge for the Court when 
such documents are tendered in evidence. 
Matters tendered in evidence by the pro- 
secution affecting a case, must be dealt 
with summarily and instantly by the Judge 
at the trial when they.are tendered. These 
documents ought to have been at once re- 
jected by the Jud ge as inadmissible and the 
Government Pleader rebuked, for attempt- 
ing to get them in, for the following rea- 
sons :— 

Assuming that they were proved to have 
been written by one ofthe witnesses who 
was called, with the authority of a relation 
of the accused, they were written after the 
crime, and could never be used in any sense, 
except as an admission by the accused 
himself, and before the Judge allowed’ 
himself to look at them, or to receive any 
evidence relating to them, he ought to 
have called upon the Government Pleader 
to prove, if he could, that they were written 
with the knowledge and direct authority of 
the accused. If he had stopped to con- 
sider it for one moment, it was impossible 
to prove anything of the kind. They were 
written when the accused was inthe custody 
of the Police after he had been arrested. 
This is no hypercriticism. Itis clear law, 
as the Judge ought to have realised if he 
had given himself time, and while on the 
one hand one has the advantage i ina Court 
of Appeal in the case of an experienced 
Judge like this of knowing his reasons for 


his ‘ultimate conclusion, on the other hand ° 


Judges, in a Court of Appeal, are apt some- 
times to attach weight to the opinion of the 
asessors, and although their opinion does 
not have any legal “effect, the Judge ought 
to guard very carefully against allowing a 
discussion in Court, or the reading of a 
document in Court i in the presence of the 
assessors injurious to the accused, when it 
is by law inadmissible. No great harm 
has been done in this case except that the 
matter has caused us additional trouble. 
But it is desirable to impress upon Crimi- 
nal Courts ‘that the benefit of a reason- 
able doubt ought to be given from the 
Bench, even to the admission of evidence, 
particularly documentary evidence, during 
the trial, and where the Judge is unable to 
make up his mind about admissibility, the 
proper coursefor him is, either to direct 
the prosecution to keep back the documents 
until he hasan opportunity of leoking into 
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the law, or to reject them altogether. Ng 
Judge in a doubtful case of admissibility 
ought to allow’ the. evidence first to be 
given, andthen in his jadgment give a 
decision about their admissibility. Doubt- 
ful or inadmissible documents ought not to 
be admitted in criminal trials. In this case 
there was no doubt, and it would have 
been better if these documents had been 
rejected when they were first offered in evi- 
dence. For these reasons we give effect to 
the appeal, acquit the accused, and direct 
him to be discharged. Under the cireums- 
tances the very natural application by the 
Government falls to the ground. 
Z., K, Appeal allowed. 


PATNA HIGH COURT. 
CRIMINAL Revision No. 583 or 1924. 
November 26, 1924. 
Present:—Mr. Justice Das, 
RITBHANJAN RAI AND oTHERS— 
AcCUSED—PETITIONERS 
versus 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 253, 
487—Discharge of. accused—Committal to Sessions, 
order directing—Sessions Judge, duty of. 

In considering whether an accused person who 
has been discharged’ by a Magistrate under s. 253 
of the Cr. P. C., should be directed to be committed 
tothe Court of Session, the Sessions Judge must 
consider whether it was open tothe Magistrate to 
come to the conclusion to which he did come on the ` 
materials before him. That a different view can be 
taken on the evidence would not justify the Sessions 
Judge to direct a committal; he must come to the 
conclusion that the finding of the Magistrate is not 
only wrong but perverse. [p. 824, col. 1.] 

Criminal revision from on order of the 
Sessions Judge, Shahabad, dated. the 22nd 
September 1924. 

Sir Alt Imam and Mr. Hyder Imam, for 
the Petitioners. 

The Government Advocate, for the Crown. 

JUDGMENT.—tThis’ application is 
directed against the order of the learned 
Sessions Judge of Shahabad, dated the 
22nd September 1924, by which he has di- 
rected the petitioner to be committed to 
the Court of Session by the discharg- 
ing Magistrate, or if he is transferred 
by his successor. 

The petitioners were tried by a Magistrate 
of Sassaram in respect of an occurrence 
which took place on the afternoon of the 
14th of April last, ; 
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By his order dated the .26th June 1924, 
the learned Magistrate discharged the peti- 
tioners under s. 253 of the Code. ., 


The complainang therelpon moved the’ 


Sessions Judge of Shahabad with the result 
that the petitioners have now :béén direct- 
ed to be committed to the Court of Session. 

Itis not open to doubt that in the course 
of the occurrence. which took place, Sumi- 


ran and Balgobind received certain injuries: 


which were more or less slight, It is the 
ease of the prosecution that serious injuries 
were inflicted on Sheodahin, the brother of 
Sumiran, and Balgobind, which caused his 
. death. Sheodahin undoubtedly died on the 
afternoon of the 15th April, and the medi- 
cal evidence shows that there were two con- 
tusions on both sides of his head which 
were the cause of his death. 

The defence theory is that he received 
these wounds bya fall from a tree. 
Medical Officer stated in his evidence that 
contusion on one side of the head could 
have been caused by a fall from a tree. On 
being pressed further, he stated that con- 
tusions on both sides of the “head could be 
caused by a fall from’ a tree but that the 
idea was far fetched. I understand his evi- 
dence tobe that it is possible but highly 
improbable thatthe injuries on both sides 
of the head could have been. ‘caused by a 
fall from a tree. ~ 

Now in respect of the occurrence, Sumi- 
ran is alleged to liave lodged’ an ‘informa- 
tion before the Writer Head ~ Constable at 
7 P.M. that evening. He is alleged to have 
' reported that the petitioners were taking 
his cattle to the pound from a purti land 
when he went and remonstrated. On that 
there was an altercation and he was assult- 
ed. As the offence discloséd in the infor- 
mation was of a non-cognizable nature, the 
constable refused to take any action. It 
is to be noted that there was, no suggestion 
in the Sanhe that serious injuries were in- 
flicted on Sheodahin or that the complain- 
ant and his brother were taking the cattle 
to the pound.” 

The case made. by the prosecution at the 
trial was, however, a different one, 
case is as follows :— 

“Twenty or twenty two heads of cattle 
of village Baluahi were eating the crops 
stored in the Kalihan of Sumiran Singh, 
Sheodahin and Balgobind and Sumiran, 
Sheodahin and Balgobind ` started driving 
the cattle to the pound ” Thereupon the 


petitioners came and rescued the cattle and 
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began to assault them in the’ course of . 
which they all received injuries from the 
eae of which Sheodahin died the next 
a 
it will be noticed that the case presented 
in Court was radically different from the one 
alleged to have been stated to the Writer 
Head Constable, and it was impossible for 
the Court to convict the petitioners if it 
found that the information was correctly 
recorded by the Writer Head Constable. 
The Sanha was proved by the Head Con- 


‘stable who was properly called as a witness 


on behalf of the prosecution. Sunfiran in 


his evidence admitted that he went to the 


Writer Head Constable to have his infor- 
mation recorded, but he states that the 
constable refused to take down his state- 
ment. Inthis he was contradicted by the 
Writer Head Constable and the Court had 
to consider which of the rival versions was 
true. On a consideration of the evidence 
the Magistrate came to the conclusion that 
the evidence of Sumiran on this point was 
untrue, and I have no doubt whatever that 
this is the only conclusion at which he 
could have arrived. 

Now if the prosecution case be true, a 
serious offence had been committed by the 
petitioners. Itis the evidence of Sumiran, 
that he went to the Writer Head Constable 
to have his information recorded but that 
he refused to record his statement, no 
attempt was made to have Sheodahin con- 
veyed to the hospital and the complaint 
was not filed in Court till the 16th of 
April, the occurrence having taken place 
on the 14th of April. The internal evi- 
dence furnished by thé complaint, however, 
shows that it was drawn up on the after- 
noon of the 15th of April. 

Now I cannot believe that, if the Police 
refused to help Sumiran in the matter, Su- 
miran would not have rushed to the Court 
at the earliest possible opportunity and 
laid his case before the Court, but he wait- 
ed till the 16th of April and when he did 
file his coniplaint in the Court he made no 
allegation whatever against the Police and 
suppressed the fact that he had gone to the 
Head Constable to have his information 
recorded. The facts speak for themselves 
and it is not necessary for me to pursue 
the subject. 

These being the circumstances, the Ma- 
gistrate had to consider whether there was 
a case to goto the Jury, or whether he was 
not competent to try the case himself, He 

o 


oa 
e examined the evidence and-came to the 
conclusion that “there is nothing to show 
that the-injuries- were inflicted with intent 
to cause death or knowing it likely that 
they will cause death”. Although the point 
is disputed by -the learned Government 
Advocate, I take the view that the finding 
of the Magistrate amounted to a finding to 
‘the effect that there was no case of culpable 
homicide to be tried- by the Court. That 
being his finding, he tried the case himself 
to see whether apy of-the petitioners could 
be convicted of an offence under s. 325, 
Indian Penal Code. On this his finding is 
that “the injuries were received in the heat 
of the fight and proved fatal afterwards”. 
Having accepted that the Sanha correctly 
represented the information given by Su- 
miran, the Magistrate rejected the whole of 
the prosecution evidence and discharged 
the petitioners under s, 253 of the Code. 
When the matter went up to the learned 
Sessions Judge at the instance not of the 
Crown but of Sumiran the learned Sessions 
Judge thought that there was much to be 
said-on behalf of the complainant that the 
entry in the station diary was not a cor- 
rect entry. ` ý 


' Now it seems to me that this was the 


vital point in- the case; was the entry in 
the station diary a true entry or a false 
entry? ‘In dealing with this point, the 
learned Magistrate referred to two circum- 
stances which in his view were important, 
first that there was no allegation by.Sumi- 
ran either in his petition of complaint or 
in his statement on solemn affirmation that 
the Writer Head-Constable refused to take 
down his statement; and secondly that Sheo- 
dahin was not taken to the thana. 

Now these are matters not discussed in 
the judgment of the learned Sessions Judge. 
I apprehend, that in considering whether 
the petitioners should be -directed to be 
committed to the Court of Sessions, notwith- 
standing they had been discharged by the 
Magistrate, the Sessions Judge had to con- 
sider’ whether it was open to the Magistrate 
to come to the conclusion to which he did 
come on the fnaterial before him. That a 
different view could be taken on the evi- 
dence would not justify the learned Sessions 
Judge to “take the course which he. has 
taken, he must come to the conclusion that 
the finding of the Magistrate is not only 
wro1g but perverse. In my opinion, on 
the materials in the record, the learned 
Sessions Judge could not have come to the 
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conclusion that’ the finding of the Magis- 
trate on this point. was a perverse finding, 
nor do I think that the learned Sessions 
Judge has come to thét conclusion, The 
finding of the learned Sessions Judge on 
this point is somewhat halting, but as I 
read the judgment, he does not even ‘say. 
that the finding of the Magistrate is wrong 
although he does throw some doubt on that 
finding. In my opinion there is no case to 
be tried either under.s. 304 read with 


"s. 149,. or under s. 147 of the Indian Penal 


Code. : 
But the learned Government Advocate 
contended before me that: at-any rate there 
is acase under s. 325 to be tried. There 
is no doubt that Sheodahin has died from 
injuries. inflicted on him. I have read the 
evidence myself and I altogether reject the 
theory that Sheodahin could have received 
those injuries by a fall froma tree. But 
still the prosecution has to establish a case 
under s. 325 against the petitioners or some 
of them. The learned Magistrate examined 
the. prosecution evidence and rejected it as’ 
unworthy of credit. His finding on this 
point is as follows :— | 
“It is clear that true circumstances of the 
occurrence have been suppressed and false 
and fictitious circumstances have been set 
forth in order to get up acase. All the 
eleven accused persons are given their res- 
pective parts, three assault one men, three 
assault another and five assault another. 
None are left to stand idle, ButI donot 
understand how in the heat of fight persons 
injured can see things so minutely and in 
detail and why when so many persons used 
their lathis so few injuries, were received. 
This shows that much less number of men 
were engaged inthe occurrence than what 
is alleged by the prosecution and this is 
another proof that the circumstances of the 
occurrence have been changed,” 


It was, in my opinion, open to the learned 


| Magistrate, on the material before him, to 


reject the evidence, having regard to the 
fact that the prosecution had undoubtedly 
madea false case on many points. i 


It is, however, contended by the learned 
Government Advocate that Sheodahin hav- 
ing died from the injuries admittedly in- 
flicted on him by the petitioners there 
would be a gross miscarriage of justice if 
the petitioners are not directed to be com- 
mitted to the Court of Session to be charg- 
ed for an offence under s, 325 or at any rate 
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efurther inquiry into ‘the , matter’ be not 
ordered. 

Now in dealing” with this point, it has to’ 
be rememberedéhat charges under s. 304 
read with s. 149 ands. 147 have wholy failed. 
I have myself read all the'evidence in the. 
case and there is no doubt whatever that 
there is no case under s. 30ł' to be tried.. 
That being so, the only question is, is there 
any evidence in‘ the record to connect the 


petitioners or any of them with the serious 


injuries inflicted on Sheodahin? As I have 
said, I have read all the evidénce in the case 
and in my opinion thers is no evidence 
whatever to connect, the petitioners or any 
of them with those injuries. That being so 
obviously none of the petitioners. could. be 
convicted ‘of an offence under s. 325, Indian 
..Penal Code. 

The application must be allowed isd ‘the 
order of the learned Séssions Judge must bé 
set aside, 

Z. K, Application allowed. 


ee 


PATNA HIGH ‘COURT. 
ORIMINAL APPEAL No. 207 or 1924, 
December 19, 1924. 
Present:—Justice- Sir John Bucknill, 
` Kr., and Mr. Justice Ross. 
Sheikh MUHAMMAD YASSIN— 
AccusED—APPELLANT 


VETSUS ; 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act, V of 1898), se. 195; 
476—Penal Code (Act XLV of -1860), s. 211—Infor- 
mation to Police—Complaint in Court—Prosecution for 
false charge—Complaint, by Court, whether necessary 
—-Order summoning accused, whether complaint, 

Where an’ information given ` to the Police is fol- 
lowed by a complaint made in Court, a prosécution 
under s. 311 of the Penal Oode in respect of the 
information or complaint can’,only be instituted on 
a complaint being made by the Court to whom the 
original complaint was made. [p. 826; col. 2.] 

Tayabullar v.. Emperor, 36 Ind. Cas. 845; 43 O. 1152; 
240. L. J. 184; 20 0. W.N. 1265; 18 Or.. L. J. 13 and 
Brown v. Ananda Lal Mullick, 36 Ind. Cas. 857, 440. 
650; 20 C. W.N. 1347; 18 Or. L. J. 25; 95 0. L. J. 
“59, relied on. 

Where i in such a case proceedings are instituted on 
the complaint of the Police Officer to whom the 
information was given and thereupon the Court 
makes-an order summoning the acctised person on 
a charge under s. 211 of the Penal Code, the order 
summoning the accused does not amount to a com- 
plaint ‘by the Court within the meaningof s, 195 of 
the Cr. P.O. [ibid] - 

Criminal appeal from a decision of the 
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‘before the 
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Assistant Sessions . Judge; Muzaffarpur, 
dated the 27th September 1924, 

Messrs; Khurshaid Hussain and Ahmad 
Reza, for the Appellant. 

The Assistant Government Advocate, for 


the Crown. 
JUDGMENT. 

‘Ross, J.—This is an appeal against a 
conviction by the learned Assistant Ses- 
sions Judge of Muzaffarpur. The appel- 
lant Muhammad Yassin was charged with 
having on the 25th of October 1923 in- 
stituted criminal proceedings charging cer- 
tain persons with the offenceseof rioting 
and murder knowing that there was no 
just or lawful ground for such proceedings. 
The case was instituted by way‘of informa- 
tion to the Police. The Police enquired into 
the case and reported that it was false; and 
the Sub-Inspector complained against the 
informant whereupon the Magistrate ordered 
that'he should be summoned under s. 211 of 
the Indian Penal Code. The appellant was 


- committed for the trial and has been 


sentenced to five years’ rigorous imprison- 
ment. 

It’ appears upon the record that on the 
5th ‘of November 1923, before the: Police 
had'submitted the final report, Muhammad 
Yasin filed a petition before the Magis- 
trate complaining of the Police Investiga- 
tion and praying that the case should be 
enquired into and the persons whom he 
accused summonned. Subsequently, when 
he was called upon by the Magistrate to 
show cause why he should not be pro- 
secuted for instituting a false case he again 
asserted that the case was true. These 
complaints were never investigated and he 
was not even examined on oath. 

The contention of the learned Vakil who 
appears for the appellant is that inasmuch 
as the petition of the 5th November filed 
Magistrate was a complaint 
within the definition in the Cr, P. C. the 
offence, if any, became an offence 
which was committed in or in rela- 
tion to a proceeding in Court; and con- 
sequently, a complaint in writing by the 
Conrt or by some other, Court to which it 
was subordinate was a condition precedent 
to cognizance being taken of this offence 
under 3.211. Two authorities have been 
cited in support of this proposition. The 
first is the decision in Tayabuilar v. Em- 
peror (1), where Mr. Justice Mukerji and 

(1) 36 Ind. Cas: 845; 43 O. 1152; 24 0. L. J. 134; 
20 C. W. N, 1265; 18 Gr, L. J. 13. 
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Mr, Justice Sheepshanks distinguished 
the cases where there is an information 
to the Police only fromy those where there 
is also a complaint in Court. Their Lord- 
ships pointed out that a “A sanction is 
requisite in respect: of an offence under 
s. 211 of the Indian Penal Code only when 
such offence has been committed in or in 
relation to any proceeding in any Court; 
no sanction is necessary when a false charge 
has been made to- the Police and has not been 
followed by a judicial investigation thereof 
by a Court: The position is different where 
upon the Police report as to the falsity of 
the complaint, the complainant insists 
upon a judicial investigation; if he does so, 
he is deemed to have preferred a com- 
plaint to the Magistrate. If the Magistrate 
finds his case to be false, a sanction would 
be requisite under s. 195 (1) (b) as the 
offence may be said to have been commit- 
ted in a proceeding in a Court.” The same 
view was taken in Brown v. Ananda Lal 
Mullick (2) where it was laid down that 
where an information to the Police is fol- 
lowed by acomplaint to the Court, based 


on the same allegations and the same. 


charge, and such complaint has been‘ in- 
vestigated by the Court, the sanction or 
complaint of the Court itself under s. 195 
(1) (6) of the Code is necessary before the 
Court could take cognizance of an offence 
punishable under s. 211 of the Indian 
Penal Code in respect of the false charge 
made tothe Police, on the ground that it 
was an offence committed in relation to 
a proceeding in Court. The decision in 
‘that case was arrived at independently of 
the decision in Tayebulla’s case (1) to which 
at the end of the judgment, reference is 
also made. . = 

The learned Assistant Government-Ad- 
` vocate seeks to distinguish these cases on 
the ground that the complaint in the pre- 
sent instance was not investigated by the 

ourt. To my mind that cannot make any 
difference in favour of the prosecution. The 
complainant was entitled to have his com- 
„plaint enquired into and the fact that no en- 
quiry was made cannot be made a merit in 
the ‘prosecution. The absence of an inves- 
tigation cannot be made a ground of dis- 
tinction. The point is that by making his 
complaint to the Court the informant has 


withdrawn the information from the cate- 


gory of mere Police proceedings and has 


. (2) 36 Ind. Cas. 857; 44 C. 650; 20 ©. W.N. 1317; 
18 Cr, L. J. 25; 25 0. L. J. 99. ; 
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raised it tothe category of a proceeding 
in Court. This necessitates a complaint? 
by the Court if the informant is to be 
proceeded against. Whe matter is no longer 
in the hands of the Policé but is within 
the cognizance of the Court itself. A 
further answer was suggested to this effect 
that the order of the Magistrate summon- 
ing the appellant was itself a complaint: 
either within s. 195 (1) (b) or within s. 476 
of the Code. In my opinion thisis not a 
tenable argument. A reference to the de- 
finition of “complaint” in the Code is a 
sufficient answer. And these proceedings 
were initiated by the Sub-Inspector of 
Police who made the complaint and on 
that complaint the Magistrate passed an 
order to summon the appellant. It is in 
my opinion impossible to construe that 
order passed-on a complaint as being itself 
a complaint within the’ meaning of the 
Code. It follows, therefore, on the decision 
above referred to that the proceedings in 
which the appellant has been convicted 
were wholly without jurisdiction because 
the bar imposed by s. 195 has never been 
removed. 

The conviction, therefore, cannot stand 
and must be set aside. 

Bucknill, J.—I agree. l 

Z. K; Conviction set aside. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 395 oF 1924. 
December 9, 1924. } 
Present:—Justice Sir Henry Scott-Smith, 
Kr., and Mr. Justice Martineau. 
BAKHSHISH SINGH alias BAKHSHI 
AND OTHERS——CoNVICTS—APPELLANTS 
VETSUS A 
EMPEROR-—RRSPONDENT, 

Penal Code (Act XLV of 1860), ss. 800, 802, 804—-. 
Death caused by severe beating with lathis—Ojfence 
—Conviction under s. 304 (1), when possible—Exception, 
proof of—Dying declaration, conviction whether can 
be based on-—-Corroboration—Sessions Judge rejecting 
evidence of witnesses—High Court, whether can re- 
consider evidence. 

It is not safe to base a conviction on the uncorro- 
borated dying declaration of a deceased person, for 


_ it is well-known that the inhabitants of the Punjab 


will often in a dying declaration not only accuse 
the actual offenders but will also include the names 
of other enemies. [p. 828, col. 1.] 

Where a Sessions Judge, in a trial held before 
him, rejects the evidence of cettain witnesses for 
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insufficient reasons, the High Court, on appeal, can 

o @nto the matter and form its own estimate of 
fe value of such evidence. pe 

A conviction can be recorded under s. 304 (1) of the 
Penal Code only wherg, one of the exceptions to 
s. 300 of the Code has Heen proved. [p. 829, col. 1.] 

. Where death was caused by extensive beating with 
lathis but the injuries inflicted upon the deceased 
were all simple except one which fractured a finger 
bone, death being due to shock: 

Held, (1) that it would not be safe to hold that 
the assailants of the deceased intended to cause 
death or such bodily injury as was sufficient in 
the ordinary course of nature to cause death; [ibid.] 


« (2) but that having regard to the number of the 
injuries and the merciless character of the beating 
it must be presumed that the accused knew that, 
they were likely to cause death and that they were, 
therefore, guilty of an offence under s. 304 (II) of 
the Penal Code. [ibid] 


Appeal from an order of the Sessions. 
Judge, Ludhiana, dated the i8th April 1924. 

Messrs. Philip Morton and Sagar Chand, 
for the Appellant. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent: 


JUDGMENT.—Bakhshish . Singh, 
Milikhi Singh and Maghar Singh have been 
convicted in the alternative of the murder 
of Lal Singh or of. culpable homicide not 
amounting to murder under s. 302 ors. 304 
(1), Indian Penal Code, and have been 
sentenced to transportation for life. They 
have filed a joint appeal to this Court 
through Mr. Morton. Dalip Singh and Bara 
Singh were also :said to have taken part 
in the beating, but were absconding when 
the three appellants were sent up for trial. 
Baru Singh was subsequently arrested and 
tried and has similarly been convicted, 
and his Appeal No. 835 of 1924 is also before 
us and is disposed by a separate judgment 
of today’s date. 
` The beating of the deceased took place 
on the metalled road between Raikat. and 
Halwara near the Rajwana canal distribut- 
ary. Itis said to have been witnessed by 
certain passersby, namely, Ratan Singh, 
Tonga driver (P. W. No. 2), Pohlo and 
Sundar Singh (P. W. Nos. 4, and 5) who 
were passengers in Ratan- Singh’s tonga 
“and Toti (P. W. No. 3) also a tonga driver. 
The evidence of these eye-witnesses was 
believed by the assessors, but was disbeliev- 
ed by the learned Sessions Judge. The 
wounded man was brought by Khair Din 
(P. W. No. 16) in his bamboo cart from the 
scene of the occurrence to Halwara, where 
he was seen by Sardar Khan (P. W. No. 6) 
lambardar, to- whom-he is said to have 


given the names of his assailants, which _ 
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were written down on a piece of paper at 
that time by Wali Mohammad, (P. W. No.7). ° 
The oral statement of the deceased has 
been relied upon by the learned Sessions 
Judge as a dying declaration under s. 32 
of the Indian Evidence Act and upon that 


‘evidence alone the conviction has been 


based. 

Mr. Morton has objected to this dying 
declaration on various grounds. In the 
first place he has objected to the admission 
of Wali Mohammad's statement made in 
the Committing Magistrate's Court, which 
was read in evidence in the Sessiong Court 
under the provisions of s. 33 of the Indian 
Evidence Act. There is evidence on the 
record, that of Ruliaconstable (P. W. No. 7), 
to the effect that he went to Halwara to 
serve summons on Wali Mohammad, but 
could not find him there. He has told 
that Wali Mohammad had gone to his 
father-in-law’s house in the Nabha State and 
that there was no prospect of his being 
found. Under these circumstances we 
consider that the learned Sessions Judge 
was justified in admitting his evidence 
under the provisions of the aforesaid 
section. 

Next it was contended that there wag 
really no statement at all of Lal Singh 
deceased. The evidence of Wali Moham- 
mad as to what happened when the 
‘wounded man was brought to Halwara is as 
follows :— 

When the tonga reached Halwara some 
other people assembled there. He, i. e., the 
wounded man, told that his name was Lal 
Singh. , The lambardar Sardar Khan was 
asked by him to’ take down the names of 


: the persons who beat him.. The lambardar 


asked me to write down the names and 
whatever names Lal Singh told us I wrote 
them on a piece of paper Ex. P. B. is the 
parchi upon which I wrote. those names. 
The first five names, i. e, Baru Singh, 
Maghar Singh, Dalip Sihgh, Milkhi Singh, 
Bakhshish Singh were the names of persons 
who beat him. The name at battom of them 
i. e., Lal Singh was the man who was beaten 
by them. I made over this parchi to Sardar 


Khan lambardar and he Went to Raikat 


with this parchi. The statement read with 
the document Ex. P, B. does in our opi- 
nion, contain a statement of the wound- 
ed man as to the people who beat 
him. The evidence of Wali Mohammad is 
supported by that of Sardar Khan (P. W. 
No. 6), though he himself has not, in his 
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statement, given the names of the persons 
*who were according to Lal Singh, his 
assailants. ` f 
At the time of the occurrence Lal Singh 
had a ease under s. 107, Or. P. C., pending 
against Baru, Inder, Dalip Singh and Viru, 


ard there was a hearing on the 17th August 


1923, on which date the occurrence took 
place. Itis'also admitted that there was 
enmity between the present appellants and 
Lal Singh: In our opinion ite would be 
hardly safe to convict on the uncorroborat- 
ed dying declaration of Lal Singh because 
it is well-known that inhabitants of the 
Punjab will often in dying declaration not 
only accuse the actual offenders, but will 
also add the names of other enemies. The 
Public Prosecutor has, however, argued that 
the evidence of the eye-witnesses has been 
rejected by the learned Sessions Judge for 
insufficient reasons. We have, therefore, 
considered this evidence very carefully and 
have come to the conclusion that it has 
been improperly rejected.. Ratan Singh 
belongs to Boparai, the same village as 
that to which Lal Singh and the appellants 
belong, and knew them all personally before 
this occurrence, The learned Sessions 
Judge has rejected this evidence because, 
when he gave'information to the villagers at 
Halwara, he did not give the names either 
of the injured person or of his assailants, 
but drove on with his passengers. In the 
end the Sessions Judge states that it is 
very doubtful whether Ratan Singh saw 
anything at all, Having regard to the 
evidence of Sardar Khan, Wali Mohammad, 
and others, to whom Ratan Singh gave 
information that a man had been beaten 
on the high road, we have no doubt that 
Ratan Singh- did see the. beating. The 
main point is whether he identified the 
assailants eof Lal Singh. In regard to 
Pohlo and Sundar Singh, who were passen- 
gers in Ratan Singh’s tonga, the learned 
Sessions Judge says that if Ratan Singh 
did not see the occurrence the evidence 
of his two passengers, Pohlo and Sunder 
Singh, falls down withhim. In our opinion 
the evidence of these two witnesses should 
have been considered on its merits, It 
might equally well have been argued that 
if there was no reason for disbelieving the 
evidence of Pohlo and Sunder Singh the 
evidence of Ratan Singh should also be 
believed because they were passengers in 
his tonga. Ratan Singh says that he was 
threatened and prevented from interfering 
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by the assailants of Lal Singh and we have 
no doubt that under these circumstances” 
he must have begn very much frighténed.. 
We can also quite well understand; his 
reasons for not lingering longer at Halwara 
and for not giving the names of Lal Singh’ 
and the latter’sassailants. He probably did 
not want to be mixed up in the affair at all 
or to be sent for by the Police during the 
investigation. In regard to Pohlo and 
Sunder Singh the first point taken by the 
learned Sessions Judge is that they did not 
tell Ratan Singh their names and castes} 
but simply told him that they came from 
Uggi Chitti village. As a matter of fact 
they belong to the village of Barmalipur,; 
which is a small village about a mile beyond 
Uggi Chitti and they explained that they. 
gave the name of Uggi Chitti to Ratan 
Singh because that was a large place, 
whereas their own village is a small one. 
Asto their not telling him their names 
and castes we attach no importance to it 
whatever, Sunder Singh is Pohlo’s uncle, 
and it was stated’ in the judgment that 
they cultivate the land of Arjan Singh son 
of Sher Singh, whose wife was Musammat `’ 
Atri sister of Atar Singh, and that Atar 
Singh is Lal Singh’s brother-in-law. The 
learned Sessions Judge says that probably 
through his connection these two witnesses 
were secured with the help of Ratan Singh, 
who was himself a second cousin of Lal 
Singh, it has, however, been pointed out 
by the Public Prosecutor that there is 
no proof on the record that Musammat Atri 
is the sister of Atar Singh, and Mr. Morton, 
admits this and also admits that this 
criticism of the learned Sessions Judge has 
no weight. The discrepancy pointed out 
in their statements by the Court below is 
a vety trifling one and in our opinion 
quite immaterial. 

As for Toti, he belongs to Raiko, where 
is situate the Police Station where the 
First Information Report was made, He 
arrived at the Police Station just’ after the 
first report was made and was then and 
there examined by the Police. No doubt 
he ought to have arrived at Raikat long 
before the reporters, and the reason given 
by him for his delay may not be true, but 
we consider that this is not a sufficient 
reason for rejecting his evidence. The pro- 
bability is that he did not go to make a’ 
report at the thana, because he did not 
wish to mix himself up in the affair in 
which he had no concern, but when he 
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knew fhat the people had come to make the 
report he immediately went there himself 
and supported it.’ In our opinion the 
evidence of these four. eye-witnesses is 
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Part II, Indian Penal Code and, we reduce 
the sentence to ten years’ rigorous imprison- o 
ment. 


' 
Z. K. » Sentence reduced. 


worthy of credit. The assessors were of . 


‘this view and the learned Sessions Judge 


— 


has, we consider, wrongly rejected it. We - 


hold that it is clearly proved by the evi- 
dence of these witnesses, supported as it is 


by the dying declaration of Lal Singh, | 


that the three appellants joined in the 
beating which resulted in the death of 
Lal Singh. The learned Sessions Judge 
has convicted them in the alternative under 
s. 302, or s. 304, Part.I, Indian Penal Code. 
We do not understand his reasons for this 
alternative finding. Ifthe appellants com- 
mitted an offence under s. 304, Part I, 


it was an offence under s. 302 unless they . 


could prove an exception and no exception 


has been either proved or-alleged. Mr.. 


‘Morton has, however, urged that there is no 
sufficient reason for holding that the 
assailants of Lal Singh intended to cause 
‘his death or such bodily injury as was 
likely to cause death. It is urged that the 
conviction should have been under s. 323 or: 
at the most under s. 325, Indian Penal Code, 
The medical evidence shows that Lal Singh 
received a very severe beating all over the 
` body from lathis. There were some 37 
‘marks of injuries altogether. Six of these 
were on the head though the skull itself was 
not fractured. The only injury which of 
itself amounted to grievous hurt was No. 1k 
the.right fibula bone being fractured. The 
lung’ was bruised and the right pleural 
cavity ‘contained 8 ounces of dark fluid 
blood. -All the injuries taken collectively 
caused death by shock. They were none of 
them individually sufficient to cause death. 
Having regard to.the nature of the in- 
juries we think that very heavy lathis can- 
-not have been. used. If heavy lathis had 
-been used, we should certainly have expect- 
ed to find that the skull had been fractured 
„or that other bones of the body had been 
broken. Under the circumstance we think 
it would not be safe to hold that the assail- 
- ants of Lal Singh intended to cause death 
or such bodily injury as was sufficient in 
the ordinary course of nature to cause death. 
“But having regard.to the number of the 


beating we have no doubt that they knew 
~ that they were likely to cause. death. We, 
-.therefore, accept the appeal so far as to 


|, alter the conviction into. one under s. 304,.. 


PATNA HIGH COURT. 
. MISCELLANEOUS CRIMINAL Revision No. 101 
; oF 1924. 4 
December 16, 1924. i 
Present:—-Justice Sir John Bucknill, Kr., 
‘and Mr. Justice Ross. 
. JADU DHANUK—Acouszp—PsTITIONER 


VETSUS 
EMPEROR—Opposire Parry. 
Criminal Procedure Code (Act V of 1898), ss. 190, 
195, 476-—Penal Code (Act XLV of 1860), s. 211— 


.Prosecution for false charge, order for—Opportun- 


ity to accused to substantiate charge—Procedure, 
Semble—-In a case where a Magistrate is consider- 
ing whether he shall order an individual to be pro- 
secuted upon a charge of bringing a false charge he 
should definitely offer to the accused person .an 
opportunity of saying whether he abandons his chargo 


‘or whether he wishes to support it, and if he wishes 


to support it, the Magistrate must give him an 
opportunity of putting forward what he wishes to 
say in support of his charge, prior to ordering him to 
“be prosecuted for having brought a false charge. 
[p. 831, col. 2; p. 832, col. 1. ; 

Queen-Empress v. Sham Lal, 14 O. 107; 12 Ind. Jur! 


"56; 7 Ind. Dec. (N. s.) 469, relied on. 


Revision from a decision of the Sessions 
Judge, Monghy’r, dated the 19th September 


1924. 


Mr. Manohar Lal, for the Petitioner. 
The Assistant Government Advocate, for 


“the O pposite-Party. 


JUDGMENT. 
Bucknill, J.—This was an application 
in criminal revisional jurisdiction made by 


“one Jadu Dhanuk. The circunistances are 


somewhat peculiar. The applicant on the 


„29th June last lodged a first information 


at the Police Station of Barbigha which 
related to the disappearance of his step-sister. 
The gist of the story which he stated to 
the Police was that about 13 days before 


“the date upon which he had appéared at the 


thana, his step-sister Sonitra Rajputin, who 


_ig the daughter of his father, Kali Singh, 
injuries and the merciless character of the .- 


was missing from their house. The appli- 
cant searched, for the girl with his father 
and eventually some suspicion was cast 
upon Loknath Singh who was then resident 
of a place called Nanhausi. The applicant 
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. says that he and his father went in search 
of Loknath and foynd him at his maternal 
uncle’s house. The applicant was making 
enquiries from this uncle of Loknath, whose 
name was Meghan Singh when suddenly 
his step-sister came out from Meghan's house 
and clung to the applicant with affection. 
A woman from inside the house then shout- 
ed out to Loknath and Meghan not to let 
the girl go. ,The applicant then states as 
follows: “Then MeghanSingh, Bhaglu Singh 
and Loknath Singh beat me with slaps 
and fists and forcibly took away the girl...... 
My claim ison Meghan Singh, Bhaglu Singh 
and Loknath Singh for having stolen my 
sister. I cannot say why they have done 
go. From the house of Meghan a woman, 
whose address and name I do not know, 
told in a loud voice. Do not let the girl go. 
‘Whatever money will be spent I shall 
bear.’ At this being encouraged Meghan, 
Loknath and Bhaglu who were there beat 
me-with fists and slaps and took away the 
girl”. Now, on this First Information the 
Police apparently investigated the story. 
It would certainly appear that they directed 
their enquiries to the taking away of the 
girl from the house in which the applicant 
resided on the night when it was alleged 
she was missing. The final report which 
was submitted by the Police disclosed a 
somewhat curious state of affairs, namely, 
that it would seem that the father of the 
applicant went with his daughter and 
deliberately married her to the son of 
Meghan Singh. There seems no doubt that 
this was so. Loknath and Meghan, therefore, 
would appear to have had a right to receive 
and’keep this girl. It is not indicated whe- 
ther the applicant was present at the wedd- 
ing butit would seem that a price of Rs. 400 
was claimed by the father for giving his 
daughter,to Loknath. Only Rs. 200, however, 
seem to have been handed over by Meghan 
Singh to Kali Singh the former setting off 
the remaining Rs. 200 against some old 
debts which he (Meghan) claimed that Kali 
owed: tohim. The result of the Police in- 
vestigation seems to have been that they 
thought thatthe story told by Jadu that 
the girl had been taken away wrongfully 
from their house on the night when he said 
that the occurrence had taken place was 
unjustifiably falee. But the Police do not 
say anything at all as to the truth or 
falsity of the occurrence which is said to 

. have taken place between the applicant and 
the three other persons whom he charged 
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with beating him and with having taken 
away his step-sister from his protection at 
the village where Loknath and Meghan 
resided. So far as I-æ&n understand the 
First Information, although the applicant 
may have been complaining that some one, 
(whom he did not know), had takenaway his 
step-sister from their residence, what he 
appeared to have charged the three accused 
with was with having beaten him and having 
taken his step-sister away forcibly from him 
when he had recovered her; whereas the 
Police, so far as I can understand their 
report, appear to have come to the con- 
clusion that the girl had never beenabducted 
wrongfully from the house where the 
applicant lived at all. They, however, did 
not direct their attention to the occurrence 
which is said to have taken place when 
the applicant found his step-sister. 1 
think that the First Information report 
and the final report of the Police do not 
really strictly deal with the same matter. It 
may well be that for some reason or other 
some such occurrence, as is alleged to have 
taken place by the applicant, did actually 
take place where Meghan and Loknath 
resided. There is no investigation as to 
this and no report by the Police as to this. 
It also may well be that the girl was in 
fact given or sold by. her father to the per- 
sons whom the applicant charged with 
having assaulted him and in consequence it 
may be that the applicant’s allegation that 
the girl had been actually abducted’ or 
kidnapped was in fact incorrect. It also 


may be that he was aware of this and 


that whatever, if anything, took place on 
the date of the occurrence as alleged by 
him, was due to the dispute about the non- 
payment of a portion of. the bridal price. 
I think thatin these circumstances it is 
rather difficult to see how a prosecution 
could, as matters stood, properly have been 
ordered, and I think that on that ground 
alone it is sufficient to justify this Court in 
coming to the conclusion that this- was 
not amatter which, asthe record, stood, 
could have been followed-well by a pro- 
secution. 

There is, however, one other point which 
has been put forward by the learned Counsel 
who has appeared for the -applicant 
which is no doubt of some slight import- 
ance. When the report had been brought’ 
to the notice of the Sub-Divisional Officer 
the Sub-Inspector of Police at the same 
time filed a petition of complaint in the 
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Stib-Divisional Officer's Court asking that 
the Sub-Divisional Officer should take 
cognizance of the offence under the provi- 
sions of s. 190 (b) of the Cr. P.C. As the 
Sub-Inspector*had filed a petition of com- 
plaint as well as a report in writing, it 
would seem that he might more properly 
have asked that cognizance should be 
taken by the Sub-Divisional Officer under 
the provisions of s. 190 (a) of the Cr. P. C. 
However, that question is not very material. 
What has been argued is that when 
this had been done the Sub-Divisional 
Officer should not have ordered, as he did, 
-the applicant then and there to be pro- 
secuted under s. 211, Indian Penal Code. It 
is suggested that there is authority to the 
effect that where a Magistrate purports ‘to 
act under s. 190 of the Cr. P. C., he should 
not, where the question is as to whether 
afalse case has been brought by the per- 
son complained or reported against, pro- 
secute him without offering him an oppor- 
tunity to state clearly whether he no longer 
supports his charge or whether he wishes 
to have an opportunity of supporting it 
definitely. This argument is based upon 
a Full Bench case in the Caleutta High 
Court Queen Empress v. Sham Lal (1). In 
that case, which was decided in ‘1887, it 
appears to have been laid down that a 
Magistrate may take cognizance; under 
what corresponded then to s. 190 of the 
Cr. P.- ©. of an offence brought to his 
notice by a Police report which affords 
ground for suspicion that an offence has 
been committed. Butthat,as a matter of 


_ sound judicial discretion, a Magistrate 


should not so proceed and direct that the 
person suspected should be tried until 


. some person aggrieved has complained or 


until he has betore him a Police report on 
the subject based on an investigation direc- 
ted to the offence to be tried, (and this is, 
the moyeimportant part so far as is here 
material) in cases ofan alleged false charge 
until it is clear that the original charge 
hasbeen either heard and dismissed or 
abandoned; and it was further laid ‘down 
that before an order to prosecute for the 
false charge is made, the person who is 


. alleged to- have made the false charge, 


“should be offered by -the Magistrate an op- 


portunity of supporting it or abandoning 
it. The learned Assistant Government Advo- 
cate has pointed out that if this means 


ie 14 C. 707; 12 Ind. Jur. 56; 7 Ind. Dec. (N. s.) 
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that in every case under the provisions of 
s. 190, in which a false chargeis the matter 
of complaint, an opportunity isto be offer- 
ed by the Magistrate to the person against 
whom the charge is brought, of stating 
whether he abandons or substantiates his 
original charge, such decision would cer- 
tainly appear to place some duty upon the’ 
Magistrate by way of exercise of judicial 
discretion which does not appear in the 
language of the section itself. I think 
that this is true. The learned Assistant 
Government-Advocate has endavoured to 
argue that this decision only was intended 
to apply in cases in which the person, 
who was supposed to have made a false 
charge but after the Police had reported 
it to be false, appeared before a Magistrate 
and asked that his case might be investi- 
gated and his witnesses summoned, and 
that the decision was not intended to apply 
in cases in which the person who was sus- 
pected of makinga false charge did not 
apply to the Magistrate that his statement 
should be taken and witnesses summoned, 
or to cases in which he only made such an 
application after the investigating Magis- 
trate had ordered that he should be pro- 
secuted for making a false charge. In the 
present case it was not until after the ap- 
plicant had been ordered to be prosecuted 
and had actually gone before the Trying 
Magistrate for trial thathe then requested 
that, his story should be substantiated. 
Although it is true that in the case, which 
I have quoted, the person suspected of 


“making a false charge did apply to the 


investigating Magistrate that his state- 
ment should be taken and his witnesses 
summoned (his application being refused) 


yet the decision in the case does notap- 
“pear asI read it to place any such limita- 


tion as is suggested by «the Assistant 
Government Advocate. On the contrary it 
seems tome tobe wider and if the deci- 
sion of the Calcutta High Court Full 
Bench is correct it certainly does appear 


-tome to contemplate that in any case a 


Magistrate who is considering whether he 
shall order an individual to.be prosecuted 
upon a charge of bringing a false charge 
should definitely offer to the accused per- 
son anopportunity of saying whether he 
abandons his charge or whether he wishes 
to support it, and if he.says the latter, 
shall give himan opportunity of putting 
forward what he wishes to say in sup- 
port of his charge prior to ordering him to 
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I think, however, that,on the facts of the 
cake, as I have dealt with the first point, 
this matter can clearly be decided. The 
whole affair of course is one considerably 
tobe deprecated, and to try and put the 
‘Police into motion on an absolutely in- 
correct and misleading statement is an 
‘affair which may not bealtogether passed 

‘ over. At the same time there seems to 
have. been no cohesion betweenthé com- 
plaint of the applicant Jadu and the ap- 
plication on report of the Police for prosecu- 
tion of the applicant, and in these circum- 
stances I do not think «a prosecution should 
have been ordered. In these circumstances 
all I. think that is necessary in this case to 
do is to quash the order for prosecution of 
the applicant under s. 211 of the Indian 
Pena) Code. 

Ross, J.—I agres. 


Z. K. Order quashed. 


ALLAHABAD HIGH COURT. 
OriminaL Revision No. 480 or 1924. 
October 24, 1924. . 
Present:—Mr. Justice Mukerji. 
NANHE LAL—APPLICANT 
VETSUS 
EMPEROR—ResPonDENT. | 
` Public Gambling Act (III of 1867), ss. 4,6, 6, 10— 
Search by Officer not authorised—Instruments of gambl- 
ing, discovery of~-Presumption—Person arrested, 
whether can be called upon to give evidence. 

Where the search of a house is carried out by an 
Officer who is not authorised under s. 5 of the Public 
Gambling Act to search without a warrant the pre- 
sumption laid down in s. 6 of the Act does not arise, 
and the mere presence ofinstruments of gaming in 
the house doesnot in such a case by itself raise any pre- 
sumption. that the premises were being used as a 
common gaming house. , : 

Where a house is not entered into under the provi- 
sions of the Public Gambling Act the Magistrate is 
not authorised under 6. 10 of the Act to call upon 
any ofthe persons arrested in the house to take an 
oath and give evidence in the case. 

Criminal revisign from an order of the 
Sessions Judge, © Farrukhabad, dated the 
28th April 1994. l 

Mr. A. Sanyal, for the Applicant. 

The Assistant’ Government Advocate, . for 
the Crown. 


JUDGMENT.—This is an application 
by one Nanhe Lal to obtain a reversal of 
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his conviction under s 4 of the Pullic 
Gambling Act, (III of 1867). 


e 
It appears that an Assistant Superintend- 


ent of Police, whq is not authorised 
under s. 5 of the Public Gambling Act.to 
search a place without a warrant,. raided 
certain premises and arrested certain 
people in it, as to whom it is said that 
.they were gambling in the house. Nanhe 
Lal was convicted by the Magistrate who 


“heard the case under s. 3 and under s. 4 


‘of the Gambling Act. The learned Ses- 
sions Judge on appeal set aside his convic- 


. 


tion under s.3 on the ground thatit had 


not been proved that Nanhe 
part in organising the gaming. 

In this Court it is contended that the 
only evidence on which it has been found 
that the place was a public gaming place 


had taken 


. consists of the statement of one Bulaqi 
‘and the fact that certain dice and other 


“instrument. of gaming were found at the 
place. It is urged that the circumstances 
and the evidence relied upon are both in- 
admissible in evidence. It having been 
found that the search was illegal, the pre- 
sumption unders,6 of the Gambling Act 
does not arise. It follows, therefore, that 
the presence of dice and the board and the 
pot by itself does not raise any presump- 
tion that the premises were being used as a 
common gaming house. As to the evidence 
of Bulagi it appears that he was one of 
the persons arrested during the raid. He 


` could be rightly examined on oath, as had 


been done, only in case the premises were 
entered into under the provisions of the 
Act (vide s. 10 of the Act). As it has 


- happened, the premises were not entered 


into under the provisions of Act III of 
1867. They were entered into contrary to 
the provisions of the Act and, therefore, 
‘the Magistrate was mot, authorised to call 


upon one of the persons arrested to take ` 


oath and give evidence in the case. Thus 
the presumption and the direct ‘evidence 
both go. The result is that the conviction 
‘of Nanhe Lal cannot be upheld. 

I allow the application, set aside the con- 
viction of Nanhe Lal under s. 4 of the 
Gambling Act and order that the fine, if 
paid, be refunded. 


Z. K. Application allowed. 
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CALCUTTA HIGH COURT. | 
MISCELLANEOUS APPLICATION No. 1091 or 1924. 
December 22, 1924. 
Present:—Mr. Justice Suhrawardy and. 
Mr. Jubtice Cuming. 
Tan MOHIN I MILLS Lro. —PETITIoNERS - 
versus 

SUSAMA DEVI AND orsErs—Orgprrors, 

Companies Act (VII of 1918), ss. 8 (D, 12—“High 
Court,” meaning of—Application relating to company 
in mofassil—Jurisdietion, g 

The expression “High Court” in s. 3(1) of the 
Companies Act means the High Court as. a whole 
and the particular department “of the Court which 
deals with matters under the Companies Act is the 
Original Side of the High Court. 
- Applications under the Companies Act relating to 
companies carrying on business in the mofassil must 
be made on the Original Side and not on the Appellate 

Side of the High Court. 
~ — Birendra Kishore Manikya v. Secretary of State for 
India, 61 Ind. Cas. 112; 48 C. 766; 25 ©. W.N. 80; 32 
0. L. J. 433, distinguished... 


Babu Ambica Pada Chowdhary, for the 
Petitioner. 


Mr. Langford James, for the Incorporat- 
ed Law Society. : 
- Dr. Dwarka Nath Mitter and Babu 
‘Dinesh Chandra Roy, for Vakils’ Associa- 
tion, 
JUDGMENT. 


- Cuming, J.—This is an application 


under s. 12 of the Companies’ Act (Act-VII: 


of 1913) on behalf of the Mohini Mills 
Limited, to alter the Memorandum of As- 
sociation of the Company. On the applica- 
tion being called on for hearing Mr. Lang- 
ford James on behalf of the Incorporated 
Law Society raised a preliminary objection 
that the application should have.been made 
on the Original Side of this Court. 


Mr. James’ contention is as follows: 

Section 3 (1) of the Act provides that 
the Court having’ jurisdiction under this 
Act is the High Gourt having jurisdiction 
in the plage at which the registered office 
of the Company is. The High Court is the 
Oourt which has jurisdiction .all over 
Bengal within which province Kushtea the 
place where the registered office of the 
Company is, is. Mr. James contends that 
the expression High Court means the Court 
as a whole and that the. particular depart- 
ment of the Court which deals with such 
matters is the Original Side. Hence the 
_ application should have been made to.a 
Judge on the Original Side. Dr. Mitter on 
behalf of the Vakil's Association contends 
that: Kushtea is. outside the Original Jur- 
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isdiction of the High ‘Court and that’ the 
Appellate Side of the Court alone has jur-, 


. isdiction over the District in which the town 


of Kushtea is situated, I am of opinion 
that the view taken by Mr. James is correct. 
An examination of the Act will show that 
in certain matters an appeal is allowed on 
a question of law: Sees. 38 (3) and s. 202 
‘If Dr, Mitier’s contention was 
correct, in the case of companies in the 
mofussil a first appeal would lie to the 
Privy Cotincil while so far as companics 
within the Original Jurisdiction of this 
Court is concerned the appeal would lie to 
a Bench of this Court, 

Dr. Mitter would try to meet this argu- 
ment by contending that possibly matters 
in-which an appeal lay would be dealt with 
by a Judge on the Original Side even 
though they came from the mofussil whilst 
matters in which no appeal lay would he 
dealt with by the Appellate Side. The in- 
convenience of such a course is obvious. 

A Court may be divided into three 
classes: 

(1) of Original Jurisdiction, 

(2) of Appellate: Jurisdiction, 

(3) of Revisional Jurisdiction. 

Every matter must be dealt with in the 
first instance by a Court of Original Juris- 
diction; until it has been so dealt with an 
Appellate Court can have no jurisdiction. 
This application which is an original matter 
cannot: be dealt with, therefore, by the 
Appeal Court. 

Reference in this connection may be 
made to r. 2 of the rules of the High Court 
under the Indian Companies Act which 
provides that all applications under the Act 
are to be made to the Judge in Chambers 
in the Original Side and to r. 8 which 
makes the rules and practice and proce- 
dure of the Original Side applicable to all 
proceedings, under the Act. 

Our attention has been drawn to the case 
of Birendra Kishore Manikya v. Secretary ° 
of State for India (1). This was areference 
under s. 51 of the Income Tax Act. That 
matter was heard bya Bench of this Court 
and it was held that when a Court hears 
such a reference it realty performs the 
function of a Court of Appeal. That case 
is different from the present one because in 
that case there had already been a decision 
and the Court dealt with the decision on a 
reference made to it. The Court then in 


` (1) 61 Ind. Cas, 112; 48 C. 766; 25 0. W. N. 80; 32 
O. L, J. 433. > < 
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that matter acted in its Appellate Jurisdic- 
tion. But tn the present case there has 
"been no decision. The matter is, therefore, 
an original one anf could not be dealt 
with by an Appellate Court. It therefore 
cannot be dealt with by the Bench which 
deals only with appeals or  revisional 
matters. 

No doubt the Original Side of this Court 
has ordinarily no jurisdiction to deal with 
matters outside the limit of the town of 
Calcutta. In the. present case thes jurisdic- 
tion is conferred by the Statute itself. 

The present application to this Court is 
incompetent and must be returned to be 
presented to the proper Court, 

Suhrawardy, J.—I agree. 

3 Application rejected, 


ALLAHABAD HIGH COURT. - 
First Crviu APPRAL No, 424 or 1924. 
: November 13, 1924. 
Present:—Sir Grimwood Mears, KT., 
Chief Justice, and Justice Sir 
Theodore Caro Piggott, Kr. 
RAM REKHA ano OTHERS— 
DEFENDANTS-~A PPELLANTS 
VETSUS l 
RAM SUNDER DUBE—P ainttirr 


— RESPONDENT, 

Accounts, settlement of—Balance, suit whether can 
be based on—-Suspicious entries, effect of. 

Itis always open to a debtor or creditor to go 
through accounts, whether mutual or one-sided only, 
to adjust those accounts and to agree that there is 
a balance due from one to the other, and that very 
agreement that there is abalance due from one to 
the other, is in itself a perfectly good cause of action, 
and does away with the necessity of going into 
the antecedent accounts, and if the account stated 
is satisfactorily proved, judgment must be given in 
accordance with it notwithstanding that the party 
who has signed the account as correct, wishes to 
re-open the account. The account may be re-opened’ 
on certain allegations such as frand, but that does 
not alter the general rule that an account stated 
is itself an agreement which can be sued upon. 
fp. 835, col. 1.] ° . $ 

Where, however, the account is sought to be prov- 
ed bythe production of previous cntries which 
turn out to be suspicious, it is open to the Court 
to investigate the correctness vf the account stated 
and to come to a decision with regard to it. [bid.] 


Appeal from a decree of the Subordi 
Judge, Ghazipur, = >00 ee 
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Messrs. B. E. O’Conor, M. L. Agatwala, 
Janki Prasad and Harnandan Prasad, fer 
the Appellant. 

Messrs. Uma Shgnker Bajpai, Kapil Deo 
Duvedi, Brijmohan Lalend Balmakunda, 
for the Respondent. . 

JUDGMENT,—This is an appeal from 
the judgment of the Subordinate Judge of 
Ghazipur. The only matter that he had 
to try in the action was with reference to 
a sale-deed for Rs. 8,500, which-had been 
entered into by the father of the plaintiff 
on several grounds. The plaintilf, the son, 
made the usual regretable charges against 
his father which seem tobe afeature in many 
of these actions. Whatever attempt: hé 
made to prove the drinking and other 


‘alleged disgraceful and improvident acts 


of the father, -were disbelieved by the ’ 
Court. He comes before us as a plaintiff- 
appellant entitled toa very little sympa- 
thy, especially when one considers the fact 
that at the time ofthe action the father 
was residing apparently on terms of com- 
plete harmony with his family. The father 
did not go.into the witness-box. The plaint- 
iff denied at first any indebtedness at all 
of the father, but eventually admitted that 
there was an indebtedness of Rs. 6,500, 
That left in dispute two items only, one 
of Rs. 1,500 andthe other of Rs. 500. The 
discussion on this Rs. 1,500 has opened up 
a rather curious state of things. When, 
one turns tothe sale-deed one finds that 
this item of Rs. 1,500 isan indebtedness 
alleged to have ‘arisen “under slips for'a 
long time. On ddjustment of the accounts 
to-day, a of sum-of Rs. 1,500, besides 
the amount of sarkhat, has been found due 
by me under slips to Janki Teli and others 
aforesaid.” The original has been referred 
to, because on the translation as it stands 
the ordinary meaning would be that there 
was a sum of Rs. 1,500 evidenced by slips 
and there was a further sum „evidenced 
under a sarkiat. On a reference to the 
original,.the word ‘alawa’ is put immedia- 
tely before ‘sharkhat; but that does not 
throw any light upon the difficulty and 
it has been suggested that the deed was 
so framed as to permit of a claim for 
Rs, 1,500 under slipsand a further claim 
of an :indefinite amount under sarkhat. 
For the purpose of this case we undoubt- 
edly have to deal with one sum only, and it 
is the sum claimed under the sarkhat A 3. 
Now the sarkhat AA 3is in form an ace 
count: stated, and on the face:of it -giveg 
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rise to no suspicion, and isin every way 
an apparently regular document, If the 
defendants had simply based their case 
on an account gated ànd nothing else, 
and had brought no other. document into 
the case to raise elements of suspicion, 
the defendants might have succeeded. It 
is always open toa debtor or creditor to 
go through accounts whether mutual or 
one sided.only, to adjust those accounts, 
and toagree that there is a balance due 
from one tothe other, and that very agree- 
ment that there is a balance due from 
one to the other.is in itself a perfectly 
good cause of action, and does away with 
the necessity of going into the ante- 
cedent accounts and if the account stated 
is satisfactorily proved judgment must 
be given, notwithstanding that the party 
who has signed the account as correct 
wishes to re-open the account. It may, of 
course, be re-opened-on certain allegations 
such as fraud, but that does not alter the 
general rule that an account stated. is 
itself an agreement which can be sued 
upon, In this case, however, the defendants 
have relied upon other documents and in 
support of A 3 they have produced be- 
fore the lower Court A 4. That is a 
document antecedent in date to A 8, and was 
regarded by the Judge as being of a 
suspicious character. He gives in his 
judgment in detail the matters which in 
is view make the doéument one on 
which it isunsafe toact. The Court is 
asked to give weight to it by the defend- 
ants themselves who bring it inas evidence 
supporting A 3. We ourselves have looked 
at the document, It has manifestly been 
altered in one or two places, andin our 
opinion a group of four items, though 
purporting to be widely apart in date, 
must have been written at one and the 
same time. That being so, that document 
far from ‘assisting the case of the defend- 
ants, goes a long way to destory it. An- 
other element of suspicion undoubtedly 
is the statement in the sale-deed, which 
- prima facie put two kinds of indebtedness 
upon the borrower, namely, an indebtedness 
under slips and anindebtedness under a 
sarkhat, The defendants presumably keep 
books, A 4 is certainly. not.the only record 
in their business. 
documents whatever in support of their 
claim. Thisis one of those cases in which 
the Subordinate Judge having heard the 


witnesses, haying applied his mind to the 


` 


GHatTRA Nafi v. Babak ALE 


They produced no other | 


833 
case, has come tòa conclusidn adverse ta 
the defendants, and has disallowed the 
whole of the item of R$. 1,500. If the matter 
had come before us ih original trial and 
an opportunity had been given to ask one 
or two questions of the witnesses, it is 
conceivable we might have allowed that 
‘item to go through. But we are not pre- 
pared to overrule the learned Subordinate 
Judge on this matter of Rs. 1,500; and we 
agree that the item of Rs, 500 must go out 
because there was no attempt whatever 
made to prove that the feeds in question 
were for legal necessity. s 
The result: of this is that we affirm the 
decision of the learned Subordinate Judge; 
but we leave each party to bear their ‘own 
costs of this appeal. 
Z. K, Appeal dismissed, 
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CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Decree No. 850 

oF 1921, ` 
March 6, 1924. 

Present :—Mr. Justice Suhrawardy ‘and 
Mr. Justice Chotzner. 
CHATTRA NATH CHOWDHURY anp 
OTHERS—~DEFENDANTS—APPELLANTS 

- versus 
BABAR ALI AND OTHERS—PLAINTIFF3— 
RESPONDENTS. 

Landlord and tenant—Rent-free title, olaim of— 
Non-payment of rent for long period, effect of— 
Presumption-~Batwara papers, admission in, whether 
admissible. A 

An opan and adverse assertion by a teuant that 
the land which he hes held is rent free, may, 
after the lapse of the period of limitation, create a 
presumption that the tenure has bedn held without 
er of rent even as against the landlord. [p. 836, 
col. 2. 

_. Where lands are within the zemindari of the 
landlord, it is for the tenant who sets up a right to 
hold the land rent free -to prove the source of tho 

acquisition of his right. [ibid.] 

Where in proceedings under the Estates 
Partition Act between landlords, to which the ten- 
ants are not parties, itis conceded b? the landlords 
that certain lands are held rent fres by the tenants, 
the admission may subsequently- b2 availed of by the 
tenants in order to show that the lands ara held by 
them rent free. [p. 837, col 1.] 

Appeal against adecree of the Subordi- 
nate Judge, Dinajpur, dated the 9th October 
1920, affirming that of the Munsif, Dinajpur, 
dated the 10th May 1919, 


Bahu D, N. Bagchi, for the Appellants, 
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; Rai Surendra Chandra Sen Bahadur (with 
him Babu Hemendra Chandra Sen), for the 
Respondents, 

Babu Biraj Mohan Mean for the 
Minor Respondents, 

‘JUDG 4ENT.— 
this appeal has arisen was brought by the 
plaintitffs-respondents for: declaration that 
no rent is payable in respect ofthe holding 
in their possession. During the settlement 
proceedings in the district the respondents 
were not made parties and the tenure was 
recorded as rent paying, the rent being fixed 
at Rs. 15° They then applied under s. 105, 
Béngal’ Tenancy Act, to have the entry 
corrected ‘but they were not allowed to 
proceed with theirapplication as they were 
not parties to the settlement proceeding— 
they: being ‘purchasers from some of the 
recorded tenants, Thereupon they brought 
the present suit for establishment of their 
nishkar right in the disputed land and also 
for declaration that the disputed lands are 
not liable to be sold in execution of rent 
decrees obtained by the landlords appel- 
lants against one of the tenants. Both the 
Courts “have found in favour of the tenants. 
The appeal is by the landlords. 

Three points have been’ raised in this 
appeal. -It is argued in the first place that 
the burden of proof ought to have been 
placed upon the plaintiffs inasmuch as the 
alleged lakhraj tenure is situated within 
the ambit of the defendants’ zemindari and 
reliance has been placed for this proposition 
upon the case of Jagdeo Narain Singh v. 
Baldeo Singh (1). The second contention 
of the learned Vakil is that the Courts 
below have erred in receiving: in evidence 
certain batwara papers. It is also argued 
that the Courts below have not given. pro- 
per weight to the presumption arising in 
favour of thé correctness of the Record of 
Rights under s. 1038 of Bengal Tenancy 
“Act. Lastly it is urged. that the Court of 
Appeal below has relied upon certain ancient 
documents which were found by the First 
Court to. be not genuine which finding has 
not been sipplacod by the Court of Appeal 
below. 

This last mentioned point may be dis- 
posed of summarily by observing that the 
lower Appellate Court has not placed any 
telane upon these ancient documents’ in 


mY) i Ind. Cas. 984; 49 I. A. 399; 27 O. W.N. 925; 
L.J. 499; 3P. L. T. 605; (1922) A. I-R. (P.O) 
M. L. T. 1; oe M W.N, 361; 2 Pat, 
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coming toa ‘decision on the merits of the 
case, but has only. mentioned the existence 


_ of these documents in narrating the plaint- 


iffs’story of their claim.» Before proceed- 
ing toconsider the various. points raised 
it is profitable to refer to the findings of 

fact arrived at by the Courts below. ‘They ` 
have found that the defendants have failed 
to prove that they ever realised rent for this 
tenure that there is evidence that at least for 
more than 60 years no rent has been paidin 
respect of this tenure, that in the year 
1896-1897 there were partition proceedings | 
between the landlords including the appel- 
lants under the Estates Partition Act and 
in the batwara papers of these proceedings 
the lands are described as rent-free. On 
these facts the Courts below have come 


‘to the conclusion that the plaintiffs have 


succeeded in proving that the tenure is 
rent-free. There is one other finding reach- 
ed by the lower Appellate Court which 
goes to the very root of the matter. It 
holds that long possession without payment 
of rent in open defiance of the landlord's 
claim for rent is a very strong piece of 
presumptive evidence of rent- free title ; and 
support for this view has been derived from 


the cases of Bipradas Pal Choudhury v. 


Monorama Debi (2) and Jafer Ahmed v. 
Birendra Kishore Manikya (3) which are 
authorities for the proposition that long 
possession without payment of rent may, in 
certain circumstances, justify the inference 
of rent-free title. An open and adverse 
assertion by a tenant that the land which 
he. has held is rent-free may, after the 
lapse of the period of limitation, create a 
presumption that the tenure has been held 
without payment of rent even as against, 
thelandlord. The tenant may by assertion 
of adverse title acquire a limited interest 
in theland which he holds. In the present 
case all the elements requisite for the 
conclusion that the tenants are holding 
this land rent-free for a long time are 


‘present and cannot now be questioned; 


and wecannot say as a matter of law that 
the Courts below have erred in drawing `’ 
an inference from these facts. No doubt, 
as has_been laid down by the Judicial 
Committee in the case above cited, where 
lands are within the zemindari of the land- 
lord, it was for the tenant to prove the 
‘source of the acquisition of his right. But 
in that case the facts were totally different 
; S 47 Ind. Cas, 49; 220, W. N. 338; a; 574, 

3) 24 Ind, Oas. 319; 22 O. L. J.126.. i 
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from those in the present case. In that 


case the land had been held in tieca 
from a very long time, and the fact that 
the tenant nevewpaid rent to the tiécadar 
was held not to affect the zemindar’s 
right. There is one piece of evidence 
which is exceedingly damaging to the 
defendants’ case. There were proceedings 
in 1896 under the Estates Partition Act 
between ihe landlords to which the tenants 
were not parties. It appears that in those 
proceedings it was conceded by all the 
landlords that the lands in suit were held 
tent-free by the tenants; and we have no 
doubt that in adjusting the assets of the 
different co-sharers at the time of the 
partition these lands were treated as rent- 
free and in the division of the estate they 
were allotted to the appellants. Besides, 
it being admitted by the appellatits that 
the lands were at that distant date consider- 
ed to be rent-free, it would not be right 
_now to allow the appellants, after the 
assets of their share had been ascertained 
on the basis that these lands were rent-free, 
fo recover rent in respect of these lands 
and thereby to put them ina more ad- 
vantageous position than their other co- 
‘sharers. We fail to see why the batwara 
papers should not be used as evidence, in 
the case. ln our dpinion, they are. very 
valuable pieces of evidence. 
. Then with regard to the presumption as 
to the correctness of the Record of Rights, 
the learned Judge gives his opinion on 
this question in these words: “In these 
. circumstances I am unable to find that the 
presumption regarding the assessable 
character of the tenure should prevail against 


the plaintiffs who were not parties to the 


same and to have the proceedings simply 
ignored and shut out when they sought to 
challenge the entry.” In another passage 
the learned Judge observes as follows : “In 
my opinidn the presumption of the correct- 
ness of the entry under s. 103, Bengal 
_ Tenancy Act, has been sufficiently rebutted 

by plaintiffs’ evidence of user by them- 
- selves and their predecessors.” These fiad- 
ings upon the evidence concludethis ques- 
tion. We think that the findings arrived at 
by the Courts below are based upon evidence 
and no error in law has been committed 
in arriving at those findings. 4 p 

The appeal is accordingly dismissed with 
costs. . i F 

Z.K. s Appeal dismissed. 
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ALLAHABAD HIGH COURT. g 
LETTERS PATENT APPEAL No. 42 or 1923. 
Sa January 8, 1925. 
Present:—Sir Grinfwood Mears, Kr., 
Chief Justice, and Mr. Justice Piggott. 
ABDUL KARIM—Dersnpant— 


APPELLANT 
eh versus h 
-RAM KISHORE AND OTHERS— PLAINTIFFS 
—RESPONDENTS. 


Hindu Ieaw--Joint family—Family property sold 
in execution of decree against father—Sons, whether 
bound—Pious obligation of sogs to pay father’s debts, 
whether applicable in father's lifetime. , 

Where joint ancestral property of a Hindu family 
governed by the Mitakshara Law is attached in 
execution of a personal decree obtained against the 
father of the family, his sons can only secure the 
exemption of their interest in the said property from 
attachment or sale by satisfying the Court that the 
debt in respect of which the decree was obtained was 
tainted with immorality or was otherwise such a 
debt as it could not’be the pious duty of the sons to 
satisfy. [p. 838, col. 1.] ; 

Sheodan Singh v. Bhagwan Singh, 64 Ind. Cas. 75; 


“19 A.L. J. 431: 43 A. 496; 3 U. P. L. R. (A) 80; (1922) 


À. I. R. (AJ) 323, followed. 

4 QOase-law referred to. h 

| The doctrine of the pious duty of Hindu sons to 
satisfy the debts incurred by their father not tainted 
with illegality or immorality is applicable during the 
lifetime of the father. [p. 838, col. 2.] 


- Letters Patent Appeal against a judgment 
of Mr. Justice Gokul Prasad, dated the 
27th November 1922, and printed as 70 Ind. 
Cas. 909. ; 

Mr. Mukhtar Ahmad, for the Appellant. 

Mr. P. L. Banerjee, for the Respondents, 

JUDGMENT.—One Bahadur was the 
head of a joint undivided Hindu family 
consisting of himself and his three minor 
sons. Desiring to embark upon a certain 
business, Bahadur borrowed some money 
on his. personal security. There is no 
question here of any alienation of the joint 
family estate in his hands. „He found a 
creditor willing toadvance the money on 
his personal security, and on those terms, 
he had a perfect right to borrow. He 
failed to re-pay the money, and the creditor 
bringing asuit obtained a simple money- 
decree against him. In execution of this 
decree the creditor attached a portion of 
the joint ancestral famil property in the 
hands of Bahadur. Thereupon the suit 
out of which this appeal arises was filed 
by the three minor sons, who came into 
Court through their mother as their next 
friend. The relief sought was a declara- 
tion that the property attached in execu- 
tion, to the extent of the shares which 
the plaintifis would take on partition, 
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amounting to three-fourths of the whole, 
was not saleable in eyecution of the decree 
obtained against Bahadur. The First Court 
decreed this claim. On appeal the learned 
District Judge, relying principally on the 
decision of their Lordships of the Privy 
Council in Sripat Singh Dugar v. Prodyot 
Kumar Tagore (1), reversed the decision of 
the First Court and dismissed’ the suit. 
There was a second appeal, which was 
heard and determined bya Single Judge 
of this Court. His,attention was drawn to 
the reported decision of a Division Bench 
of this Court in the case. of Sheodan Singh 
v. Bhagwan Singh (2). Feeling himself 
apparently, constrained to follow this deci- 
sion, the learned Judge reversed the decree 
of the lower Appellate Court and restored 
that of the Court of first instance. The 
creditor has brought this matter before us 
by an appeal under the Letters Patent. 
We think the learned Judge of this Court 
was undoubtedly wrong. Ever since the case 
of Karan Singh v.. Bhup Singh (3) decided. 
by a Full Bench of this Court more than 
twenty years ago, it was regarded as settled 
law in this Court that, if the joint ances- 
tral property of a Hindu family governed 
by the Mitakshara Law is attached in exe- 
cution of a personal decree obtained against 
the father of the family, his sons can only 
secure the exemption of their interest in 
the said property from attachment or sale 
by satisfying the Court that the debt in 
respect of which the decree was obtained 


was tainted with immorality, or was other-- 


wise such a debt as it could not be the 
pious duty of the sons to satisfy. It is 
quite true that the authority of this 
decision was understood for a time to have 
been unsettled by a pronouncement inci- 
dentally made by their Lordships of the 
Privy Council, while deciding a different 
matter, in the case of Sahu ‘Ram Chandra 
v. Bhup Singh (4) but, as the learned 
District Judge remarked in the present 
ease, it was never apparent that their 
Lordships intended by expressions used in 
(1) 39 Ind. Cas, 292; 15 A. L. J. 147; 32 M. L.J. 
133; (1917) M. W. N. 193; 21 C. W. N. 442; 25 C. L. J. 
220; 21 M. L. T. 222; 19 Bom. L. R. 280; 44 O. 524; 44 
T. A. 1 (P. CO). 
(2) 64 Ind. Cas. 75; 19 A. L. J. 431; 43 A. 496; 3 U. 
P. L. R (A.) 80; (1922) A.I. R. (A) 323. 
at 7 A. 16; 14. L.J. 31€; A. W. N. (1904) 151 
i t. de 
4 (4) 39 Ind. Cas. 280; 15 A. L. J. 437; 39 A. 437; 44 
J. A 1°6; 21 C. W, N. 698; IP, L. W. 557; 26 CG. L. 
J. 1; 19 Bom. L. R. 498; 33M. I. J. 14; 6 L. W, 213; 
(1917) M. W. N. 439; 22°M. L, T, 22 (P. 0). 
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their judgment in Sahu Ram- Chandra't 
case (4) to contravene any principle laid 
down by them in the case of Sripat 
Singh Dugar v. Prodyot Kumar Tagore (1) 
above referred to. Apart from this, however, 
their Lordships have themselves cleared 
up the matter since, and we may take it 
that it is not to be regarded as a correct 
proportion of law that the question of the 
pious duty of Hindu sons to satisfy a 
debt incurred by their father, not tainted 
with illegality or immorality, only arises 
after the death of the father. An unfor- 
tunate feature of this case, in our opinion, 
is that if the question in issue had been 
argued before the learned Judge of this 
Court as efficiently as it has been argued 
before us to-day, it is‘not likely, and it 
does not appear from his own judgment, 
that he would have arrived at the decision 
which he did pronounce, We think his 
attention might well have been invited to 
the fact that the decision in Sheodan's 
case (2) had already, by the date on 
which he prohounced his judgment, 
been expressly dissented from by another 
Bench of this Court vide Mohan Lal 
v. Bala Prosad (5) and was inconsistent . 
with the decisions of Benches of this 
Court in at least two other cases vide Bawan 
Das v. Chiene (6) and Kalyan Singh v. 
Dharam Singh (7). We feel no hesitation 
in holding that the authority of the Full 
Bench case of Karan Singh v. Bhup Singh 
(3) must not be regarded as having been 
shaken by any subsequent decisions, and 
that we stand by the principle therein laid - 
down, This appeal must, therefore, pre- 
vail. We set aside the decision of the 
learned Judge of this Court and restore 
that of the lower Appellate Court. 


As regards costs, the decree of the lower 
Appellate Court will ofcourse stand. With 
respect to costs in this Court, we ‘allow the 
defendant, whois the appellant under the 
Letters Patent, one-half of his costs of both 
hearings in this Court, that is to say, ore- 
We make this 
order for the reason already indicated, 
namely, that we think, if this appellant's 
case had been efficiently represented before 
the Single Judge of this Court, he would 


(5) 69 Ind, Cas. 754; 44 A. 649; (1922) A. L R. (A) 


10. 
(6) G4 Ind. Cas. 976; 20 A. L. J. 155; (1922) A. 1. R, 
(AJ 79; 44 A316. 
(7) 68 Ind. Cas. 794; 20 A, L, J, 721; (1922) A, L R. 
(A) 489. . 
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Probably have been spared the necessity of 
filing the present appeal. 

Mr. Mukhtar Ahmad ‘informs us that in 
fact he has been ‘paid his fee, but requests 
that he may be allowed until to-morrow to 
file his certificate. He stated that his 
reason for this is that he does not know 
the date on which the fees were paid, and 
wants to see his account, We grant him 
this permission. > 


Z K, Appeal allowed. 


MADRAS HIGH COURT. 
Sseconp CIvIL APPRAL No, 21 or 1922, 
October 30, 1924. 
Present:—Mr, Justice Devadoss. 

T. S. SUBBA RAO—Ptaintirr— 
APPELLANT 
versus 


APPADURAI IYER AND OTHERS— 


DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1008), O. XXIII, 
v. 3, Sch. II, para. 1— ‘Parties interested," meaning 
of—Party interested not joining reference, effect of 
Award, void—Subsequent consent, effect of—Juris- 
diction of Court—Subsequent suit on same relief, whe- 
ther barred. 2 

Paragraph 1 of Sch. IL to the O. P. C. requires 
that all the patties interested should agree before 
the Court can make a valid reference to arbitration, 
A reference without a party interested in the suit, 
whether ex parte or otherwise, joining in it, is nct 
valid. [p. 840, col. 2.] 

Seth Dooly Chand v. Mamuji_ Musaji,41 Ind. Cas. 
235; 21 0. W. N. 387; 25 C. L. J. 339, Polita Pavana 
Panda v. Narasinga Panda, 51 Ind. Oas. 155; 42 M. 
632; 36 M. L. J. 538, Hoswa v. Mahbub, 10 Ind. Cas. 
559; 8 A. L. J. 645, relied on. 

The expression “parties interested in the suit" in 
para. 1 of Sch. H, C. P. C., should not be restricted 
only to those persons against whom relief is claimed. 
A parson against whom no relief is claimed may be 
interested in the result of the suit, inasmuch as his 
liability to the plaintif may ultimately arise by 
reason of any decision that may be given in that 
suit, and where such a party fails to join the refer- 
ence, the award is bad. [p. 840, col. 1.] 

What gives the Court jurisdiction to refer the 
matter to arbitration is the consent of all parties, 
Consent subsequently given cannot give jurisdiction 
to the Court which it did not possess at the time 
when it referred the matter to arbitration. A person, 
therefore, who was not a party to the reference cannot 
- by subsequently appearing before ‘the arbitrator and 
giving his -consent to the arbitration proceedings 
render tham valid. In such a case there is not 
merely an irregularity but the foundation of the 
Court's jurisdiction is taken away and the award is 
absolutely void. [p.84l, col. 1] -| 

An award which is void as haying been made on a 
reference which was made without jurisdiction, need 
boidi set aside, before a party <an claima relief, 
-[fbid. 
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Where an award is made oń an invalid reference, 
but the Court allows thetplaintif! to withdraw ths 
suit, a subsequent suit fo» the same relief is not 
barred. |p. 841, col. 2.] 

Second appeal against the decree of the 
Court of the Second Additional Suhordi- 
nate Judge, Tanjore, in A. S. No. 120 of 
1920, (A. B. No. 465 of 1920, on the file of 
the District Court, Tanjore), preferred 
against the decree of the Court of the 
District Munsif, Tanjore, in O, 8, No, 205 
of 1918, ’ Ja 


Mr. T. L. Venkatarama Iyer, for the Ap- 
pellant, > 

Messrs, S. Duraiswamy Jyer and FV., 
Tyagaraja Iyer, for the Respondents, 


JUDGMENT.—The plaintiff sues 
for possession ofthe plaint property alleg- 
ing thathe is the usufructuary mortgagee 
from the third defendant. Defendants 
Nos. 1 and 2 claim the property as theirs, 
Both the Courts have dismissed the plaint- 
iffs suit on the ground that in a previous 
suit O, 8. No. 89 of 1916 the plaintiff sued 
for similar reliefs; and a reference was 
made to arbitration in that suit and an 
award was made by the arbitrator, and, 
therefore, the present suit is barred by 
reason of that award. The contention of 
Mr. Venkatarama Iyer for the appellant is 
thatthe award was passed on a reference 
by the Court without jurisdiction inasmuch 
as all the persons interested in the suit 
did not join in the submission; and, there- 
fore, the award does not stand in the way 
of his obtaining relief in this suit. The 
facts appear to be; the plaintiff sued for 
possession of the property against defend- 
ants Nos. 2 and 3in Suit No. 89 of 1916 
who are defendants Nos. 1 and 2 herein 
and his mortgagor was the 4tli defendant, 
Defendants Nos. 2 and 3 claimed title from 
the first defendant, and reference was made 


_ to- arbitration by the plaintiffs and defend- 
-ants Nos. 1. to3. Fourth defendant re- 


mained ex parte and did notjoin in the 
reference. An award was made by the 


-arbitrator, but before the award could be 


made a decree of Court, the plaintiff 
withdrew the suit with liberty to bring a 
fresh suit, The District Munsif allowed 
him to withdraw the suitand gave him 
leave to bringa fresh suit. If the award 
is a valid award, no doubt it would be 
a bar to the present suit. The question 
is whether a reference to which all the 
persons interested are not parties is a valid 


. arbitrator. 


8408. 


reference. 
C.P. C; 


Section: 1 of Sch, II to the 
is in these terms ; 


any matter in difference between them 
shall be referred to arbitration, they may, 
at anytime before judgment is pronounced, 
apply to the Court for an order of refer- 
enceh, 
parties interested should agree before the 
Court coùld make a valid reference to an 
The' contention for the’respond- 
ent is that the persons against. whom 
relief is claimed are the only necessary 
parties and that pro forma parties may or 
may not be parties to the reference. It 
is also urged that the 4th defendant in 
this case who was ex parte was not interest- 


edin the suit inasmuch as the suit was: 


only for possession of the property and the 
4th defendant being the mortgagor, no relief 
was claimed against him by the Plaintiff i in 
the suit. | 

: One of the main issues in 
4th defendant or whether they belonged 
to the first .defendant. It follows, there- 
fore, that the 4th defendant was interested 
in the decision of the suit. If the plaintiff 
failed in making out title in the 4th de- 
fendant, 4th defendant being a party to 


. the suit, any decision against the plaintiff 


would be res judicata between the defend- 
ants Nos. 2 and 3 and the 4th defendant, 
for the defendants Nos. 2 and 3 set up a title 
by purchase from the Ist defendant and the 
plaintiff sets up a title as mortgagee from 
the 4th defendant. There was, therefore, a 


` conflict of interest between the 4th defend- 


‘not a party interested in the suit. 


. of 1916 are ‘concerned, 


ant and the defendants Nos. 1 to 3. It 
cannot be said that the 4th defendant was 
I do 
not think that the words “parties interested 
in the suit” should be restricted only to 
those persons against whom relief’ is 
claimed. A person against whom no relief 
is claimed may be interested in the result 
of the suit, inasmuch as his liability to 
the plaintiff may ultimately arise by reason 


‘of any decision that may be given in that 


So far, a8 the facts in O. S. No. 89 
there can be no 
hesitation in holding that the 4th defend- 
ant was vitally interested in the result 
of the plaintiff's suit, and, therefore, I 
consider that the contention of the respond- 


suit. 


_ ent’s Vakil that the 4th defendant having 


-been ex parte 


and the plaintiff having 
updertaken to prove ithe 4th defendant's 


P 
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“Where in any- 
suit all the parties jnterested agree that- 


The section requires that all the. 


the case 
-was whether the properties belonged to the 


, (3). 
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title, 4th defendant was not an interested 
party cannot be accepted. 


The next questien is ‘whether the Jaler i 


ence without a party itterested in the 
litigation joining in itis a valid reference. 
The view of the Allahabad High Court is that 
if defendant is ex parte he need not bea 
necessary party [Vide Ajudhia Prasad v. 
Badar-al-Husain (1)]. But both the Calcutta 
High Court and the Madras High Court 
have taken the view that in order thata 
reference under the O. P. C., Sch. II, may be 
a valid reference, all the parties should j join 
in the reference. fn Seth Dooly Chand v. 
Mamuji Musaji(2), the learned Chief Justice 
and Mukerjee, J., held that all the parties 
to the suit should join in asking the 
Court to refer thé matter to arbitration. 
In other words all the parties must be 


parties to the reference to arbitration. ` 


The learned Chief Justice observed at p. 
391*: “As I have. said before, by reason of 
the fact that all the parties did not join 


in the application or did not agree to it, -' 


this was an invalid reference.” This was 
followed bya Full Bench of this Court in 
Polita Pavama Panda v. Narasinga Panda 
The Allahabad High Court has taken 
the same view in Haswa v. Mahbub (4). 

It is next contended on behalf of the 
respondents that the 4th-defendant got 
the et parte decree set aside, appeared 
before the arbitrator and signed the com- 
promise, and, therefore, it must be taken 
that his subsequent.consent to the arbitra- 
tion gave validity tothe reference. Fourth 
defendant no doubt had the ex garte decree 
set aside,and he and defendants Nos. 2 


and. 3 signed the compromise before the’ 


arbitration, but the plaintiff was not a 
party to the compromise. Though time 
was given to his Vakil, he did not appear 
before the arbitrator and sign the com- 
promise. Whether a person who was not a 
party to the reference can subsequently 
appear before the arbitrator and give his 
consent to the arbitration proceedings and 
thereby make the reference valid is a 
question which is not altogether free from 
difficulty. This point was considered in 
Fayazuddin v. Aminuddin (5) in’ the case 
of a reference .to arbitration under the 


(1) 41 Ind. Cas. 357; 39 A. 489; 15 A. L. J. 427. . 
say? 41 Ind. Cas. 295; 21 ©. W. N. 387; 25 C. L. J. 


eG) 51 Ind. Cas. 155; 42 M. 632; 38M. L. J. 538. 
(4) 10 Ind. Cas. 559; 8 A. L. J-6 
(5) 1 Ind. Cas. 354; 6 A. L. J. asi. 
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old C. P.O. It was held that ‘Where a- 
suit was referred to two arbitrators, and an 
umpire was nominated,and agreed upon 
by the parties, ut the latter refused to 
act, the Court had no jurisdiction to ap- 
point an umpire in his place, if the parties 
did not consent to such appointment, and 
that the reference to such arbitration was 
invalid and that subsequent acquiescence 
of the parties in the proceedings of the 
arbitrators would not validate the reference 
if it was made by the Court without 
jurisdiction”. The reference.to arbitration 
is by.the consent of the parties. In order 
to make a valid reference it is necessary 
that all the parties should give their con- 
sent. But after a reference is made, sub- 
sequent consent by oneof the parties who 
did not join in the reference at the time 
it was:made cannot make the proceedings 
valid, for the foundation of the Court’s 
jurisdiction is the consent ofall the parties. 
Mukerjee, J.,in Seth Dooly Chand v. Mamuji 
Musaji (2) makes, the following observation. 
“The entire foundation of the jurisdiction 
of the Court is removed as soon as it is 
established that: the parties have failed to 
comply with the fundamental requirement 


of the Statute embodied in the first para- . 


graph ‘of the Second Schedule of the O, P. 
0.” What gives the Court jurisdiction to 
refer the matter to arbitration is consent of 
all the parties, Consent subsequently given 
- cannot give jurisdiction to the Court which 
it did not possess at the time when it refer- 
red the matter to arbitration. 

It is next contended thatit is only an 
irregularity and, therefore, the irregularity 
has been cured by the subsequent consent, 
. But as I have already held, reference 

without the consent of all the parties 

to the arbitration is not merely an irre- 
gularity, but it takes away altogether the 
foundation of the Court's jurisdiction. 

That being so, the award is absolutely void. 
. That is to say, the Court can treat it as if it 

never existed, 

The third objection urged by the respond- 
‘ent’s Vakil is that it is necessary that 
the award should be set aside before the 


plaintiff could bring his suit. Inasmuch | 


as the award is absolutely void as having 
been passed on a reference by a Court 
which acted without jurisdiction, I think 
it is unnecessary to consider this objection 
at length. . 

' It is also contended that inasmuch as 
the proceedings were illegal, the Ceurt 
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had power to set aside the proceedings 
and proceed withthe suit. But unfortu- 
nately for the respondent the Court did 
not proceed with the suit but allowed the 
plaintiff to withdraw the suit with liberty 
to bring a fresh suit. I say unfortunately 
advisedly because the District Munsif ought 
to have set aside the award when he found 
that the 4th defendant was not a party to 
it and should have either dismissed the 
plaintiff's suit or should have proceeded with 
the suit. But he allowed the plaintiff to 
withdraw the suit the moment he came 
forward with a request to that’ effect. I 
hold that the award -in the previous suit, 
O. S. No. 89 of 1916, isno bar to the present 
suit. ` 

In the result, the decrees of the lower 
Courts are set aside and the suit remanded 
for trial to the District Munsif's Court for 
disposal according to law. Considering 
the conduct of the plaintiff in having con- 
sented to the reference to arbitration 
and afterwards having suddenly withdrawn 
the suit when he found that the award 
was: against him, I think he ought not to 
get the costs of these proceedings, that 
is costs of the appeal and of second appeal 
in case he were to succeed in the suit. In. 
any event he-should not get costs of the 
suit, But if he fails in the suit itis but 
fair and just that he should pay the defend- 
ant’s costs of the proceedings both here 
and the lower Appellate Court as well 
“The Court-fee will be refunded. 

V. N. V. Appeal allowed. 


PATNA HIGH COURT. $ 
APPEAL FROM APPELLATE DECRER Nos, 325 
AND 326 oF 1922. 

December 18, 1924. 
Present:—Justice Sir B. K. Mullick, Kr., 
and Mr. Justice Kulwant+-Sahay. 
Tue HON'BLE Maharaja Bahadur 
KESHO PRASAD SINGH—-PLAINTIFF 
i ` ——ÅPPELLANT 
versus 
TRILOKE NATH TEW ARI—DEFENDANT 
— RESPONDENT, 

Bengal Tenancy Act (VIII of 1885), s. 150—Civil 
Procedure Code (Act V of 1908), s. 99-—-Landlord and 
tenant—Suit for rent—Plee that amount claimed is exe 


Bag 


cassive, whether can be entertained—Payment of amount 
admitted, whether condition precedent—Fatlure to 
make payment, effect of. , F 

Under s. 150 of the Begal Tenancy Act, where a 
defendant in a rent suit admits that money is due 
from him to the plaintiff 'on account of rent, his plea 
that the-amount claimed is in excess of the amount 
due cannot be taken cognizance of by the Court unless 
he pays into Court the amount so admitted to be due, 
irrespective of the fact whether the burden of prov- 
ing the plea lies on him or on the plaintiff. [p. 843, 
eol. 2. 

e Pershad v. Makhan Roy, 30 G. 947; 70, 
W. N. 514, dissented from. f 

Where a rent suit isẹdecided on the merits over- 
looking the provisions of s, 150 of the Bengal Tenancy 
Act, the defect in the procedure cannot be said to 
affect the decision of the case on the merits or the 
jurisdiction of the Court, and such defect does not, 
therefore, by virtue of the provisions ofs. 99 of the 
C. P, C., make it compulsory for an Appellate Court 
to reverse the decision of the Court below. In such 
a case the defect can be cured by directing the 
defendant to pay into Court the money admitted by 
him to be due to the plaintiff. [p. 844, cols. 1 & 2.] 

Per Mullick, J—Section 150 of the Bengal Tenancy 
Act is not designed to relieve the landlord of the 
burden which lies upon him of proving his claim but 
to give both parties a chance of avoiding further 
litigation. In many cases a landlord will, give 
up a substantial part of his claim if the tenant makes 
a fair offer accompanied with costs. The section is 
not really penal, for the dishonest tenant may always 
evade it by pleading an absurdly low amount; it is 
intanded to benefit the honest tenant and the honest 
landlord. |p. 844, col. 2.] 


Appeal from a decision of the District 
Judge, Arrah, dated the 25th January 1922, 
affirming that of the Subordinate Judge, 
Second Court, Arrah, dated the 9th May 
1921. 

Messrs. L. N. Sinha and N. N. Sinha, for 
the Appellant. | | 

Mr. Sambhu Saran, for the Respondent. 


JUDGMENT. 

Kulwant Sahay, J.—These are two 
appeals by the plaintiff against the decision 
of the District Judge of Shahabad, confirm- 
ing the decision of the Subordinate Judge, 


The suits were for arrears of rent for the 


years 1324 to 1327 F'asli in respect of two 
holding in diaraland. The rents were claim- 
ed on the basis of two pattas. It appearsfrom 
the plaint that the two pattas which were 
dated the 27 Baisakh 1308 related to two 
areas of 149 bigHas 18 kattas8 dhurs and 
72 bighas 8 kattas 15 dhurs respectively. 
In the first patia relating to the 149 bighas 
odd there were two rates of rent, one at 
Rs. 5-3-6 per bigha and the other at Rs, 2 
per bigha, making a total of Rs. 525-2-6 for 
the entire area of 149 bighas odd. In the 
second patta which related to the 72 bighas 
and,odd there was only one rate of 
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Rs. 7-2-0 per bigha, making a total of 
Rs. 516-2-0 for the entire area, The claim 
was for the total amounts shown in the 
two pattas as the rent of thé entire holdings. 
The defendants in their written statement 
pleaded that the plaintiff was entitled to 
realise rent only for the areas actually culti- 
vated in the years in suit and not for the 
entire area mentioned in the pattas. They 
‘further stated that they had tendered rent 
every year to the amla of the plaintiff for 
the areas actually cultivated by them, but 
that the amounts were not received, and, 
therefore, payments were not made. The 
learned Subordinate Judge held that the 
plaintiff was entitled to rent only for the 
areas actually cultivated in the years in 
suit. He further held that the plaintiff had 
failed to prove that any area in excess of 
that admitted by the defendants was actu- 
ally cultivated in the years in suit and he 
accordingly made a decree at the rates 
given in the pattas for the areas admitted 
by the defendants to have been cultivated , 
by them. ` 

Against the decree of the Subordinate 
Judge the plaintif sent in appeal before 
the District Judge. The learned District 
Judge agreed with the Subordinate Judge - 
on both the points and dismissed the 
appeal. A new point was taken in appeal 
before the District Judge which was not 
taken before the Subordinate Judge, name- 
ly, that under s. 150 of the Bengal Tenancy 
Act the Subordinate Judge had no power 
to entertain the defendant's plea that a less 
amount was due than was claimed by the 
plaintiff until the amount admitted to be 
due was paid into Court. The learned 
District Judge has overruled this objection 
on the authority of the decision of a Divi- 
sion Bench of the Calcutta High Court in 
the case of Banarasi Pershad v. Makhan 
Roy (1). : . 

Against the decrees of the District Judge 
the plaintiff has preferred the precent 
second appeals and the points taken by the 
learned Vakil for the appellant are first, 
that the learned District Judge was wrong 
in proceeding upon the admission of the 
defendant as regards the area actually 
under cultivation in the years in suit: and 
secondly, that having regard to the provi- 
sions of s. 150 of the Bengal Tenancy Act 
the Court below ought to have refused to 
take cognizance of the plea set up by the 
defendants, E 


(1) 300. 947; 7 O.W, N, 514, 
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* As regards the first point, I am of opinion 
that the learned District Judge was right 
in holding that the plairftiff had failed to 
prove that the defendants had actually 
cultivated any land in excess of the area 
admitted by them. That the defendants 
were liable to pay rent on the areas actual- 
ly ‘under cultivation and not the total 
amount stated in the pattas was notin dis- 
pute, as, in fact, it could not be disputed 


having regard to the decision in the pre-. 


vious rent suits between the parties. As 
regards the area actually cultivated, the 
learned District Judge has considered the 
evidence adduced by the plaintiff, and has 
held that the measurement papers produced 
by him cannot be relied upon inasmuch as 
the plaintiff's own papers.indicate that the 
Measurements were not correct. Under 
the circumstances the only course open was 
to accept the areas admitted by the defend- 
ants, 

As regards the second point, the learned 
District Judge has held that the plea raised 
by the defendant was not a simple plea of 
exemption from liability to pay rent by 
reason of diluvion so that.in the absence 
‘of evidence on the defendants side the 
plaintiff would have been at once entitled 
to a decree for the full amount which he 
claimed. He proceeds to observe that in 
the peculiar circumstances under which 
rent has been found to be payable for these 
holdings, the burden of proof originally lay 
upon the plaintiff to show that the area 
claimed by him to have been cultivated 
actually had .been cultivated in the years 
in suit, He relied on the decision of the 
Calcutta High Court in the case of Banarsi 
Prasad v. Makhan Roy (1). That decision 
no doubt supports the view taken by the 
_ learned Judge. It has’ been held in that 
case thats, 150 of the Bengal Tenancy Act 
is limited im its operation to those cases in 
which the plea of the tenant is one in 
respect of which the burden of proof lies 
_ upon him, in other words where it is a plea 
of confession and avoidance; and that the 
section does nob apply to a case where the 
rate of rent. is in dispute. Banerji, J., 
dealing with this point observed as 
follows:—“In my opinion s. 150 of the 
. Bengal Tenancy Act is limited in its opera- 
tion to those cases where the plea of the 
tenant is of nature such that the burden 
of proving it rests upon the tenants, and in 
the absence of evidence on his side, the 
plaintiff would be entitled to a decree for 
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the full amount; as for instance where the 
plea is in the nature of a plea of payment 
or a plea of exemption rom liability to pay 
rent by reason of diluvion or by reason of 
partial eviction or for any other similar 
reason. Where, however, the plea is of a 
nature such that the real question involved 
in it must remain to be determined by the 
Court notwithstanding, that the defend 
ant’s plea,is disregarded. I am of opinion 
that the section was not intended to apply 
to such a case.” The learned Judge felt 
it difficult upon the plain wording of the 
section to put the interpretation which he 
wanted to put upon them; but he was of 
opinion that the interpretation put by him 
was the only reasonable view of the mean- 
ing of the language of the section and 
the intention of the Legislature, and that 
that was the only view upon which the 
provisions contained in the section could 
work without leading to any anomaly, 
Pargiter, J., agreed with Banerji, J., and 
he was also of opinion that the construction 
placed upon the section: by Banerji, J., 
was the true construction. With very 
great respect to the learned Judges, I am 
unable upon a plain reading of the 
language of the section to place that 
interpretation upon it. In order to place 
that interpretation it would be necessary 
tə read into thesection words which do not 
occur there. It would be necessary to read 
into the section words to the effect that 
the Court shall refuse to take cognizance 
of the plea only in cases where the burden 
of proof lies on the defendants whereas 
the section is couched in general language 
and prohibits the Court from taking 
cognizance of the plea that the amount 
claimed is in excess of the amount due 
unless the defendant pays inte the Court 
the amount which he admits to be due. 
No doubt the section is not happily worded 
and it may lead to an anomaly; but we are 
concerned: here with the plain language of 
the section, and I find no ambiguity in the 
words used and I am of opinion that 
irrespective of the question as to whether 
the burden of proof lies on the plaintiff or 
not, in cases where the defendant admits 
that money is due from him to the plaintiff 
on account of reut, his plea that the amount 


. claimed is in excess of the amount due cannot 


be taken cognizance of by the Court unless 
the defendant pays into Court the amount 
so admitted to be due. Ifit is open to us 
to speculate as to the intention of the 


. 84d" | f 
Legislature, it might as 

the intention was: to enable, landlords: to 
realize the amount atimittedly due without 
any further trouble. The landlords have 
to pay the Government revenue and other 
demands whether they realize their rents 
from the tenant or not and the intention 
of the Legislature might .have been to see 
that no harassment was caused to them 
and the Courts should compel the de- 
faulting tenants ‘to pay the atlmittedly 
unpaid rents without delay. - It can ‘hardly 
be said that the Legislature presumed that 
a tenant’ would raise a plea of payment 


dishonestly, the presumption on the other. 


hand would be that honest pleas would 
be taken. Iam, therefore, unable to agree 
with the learned Judge in the view he has 
taken ofs. 150 of the Bengal Tenancy Act 
in the present case. ` . 

The gustion, however, remains as to whe- 
ther the decree of the District Judge should 
be set aside on the ground that the plea 
of the defendant ought not to have- been 
taken cognizanceof. Now, it appears that 


évidence has been gone into and upon the 
evidence it has been found as a fact by. 


both the Courts below that the defendant 
is not liable to pay rent for the entire area 
covered by the two pattas. Under the 
circumstances it would be manifestly unjust 
to. make a decree infavour of the plaintiff 
for the entire. amount claimed by him. 
At the most the plaintiff can only insist 


on a remand so that the Court may ask, 


the defendant to pay the amount admitted- 
ly due before. taking cognizance of his 
plea. It was the duty of the Court to refuse- 
to take cognizance of the plea when it 
found that the defendant had admitted 
that money was due; and if it had done 
so, itis fairto presume that the defendant 
would have paid in the admitted amount. 


We are informed by the learned Vakil for - 


the defendant-respondents that after the 
decree of the Appellate Court they deposited 


in Court the entire amount decreed and he $ 


has produced the chaians of such deposit. 
Under the circumstance I am of opinion 
that no useful purpose will be served by 
making a remand witha direction to give 
the defendants an opportunity to make the 
deposits and then to try the case over again 
in theevent of such deposit being made. 
The defect in the procedtire adopted in the 


trial of the suits by reason. of overlooking . 


the provisions ofs. 150 of the Bengal Tenancy 
Act has not tomy mind affected the deci- 
e PA -u aes pd woe ns : S 
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sion. of the case on the merits or tho 
jurisdiction of the Court, and under s: 99 
of the C. P. C. suçh defect does not make 
it compulsory for us togreverse the deci- 


_sion of the Courts below. I would, there- 


fore, dismiss both the appeals, but having 
regard to the circumstances of the case 1 
would make no order as to costs in these 
appeals, . Po, a PED 
| Mullick, J.—I agree. The point decid- 
ed in’ Benarsi Prasad's case (1), namely, 
whether a plea that the rate of rent 
claimed was in excess of that payable 
attracts the application of s. 150, Bengal 
Tenancy Act, does not arise here. On the 
contrary there areobservations in that case 
which assist the appellant here and which 
in my opinion favour the view that s, 150 
applies where the tenant pleads that he: 
has cultivated a lesser area than that in 
respect of which rent is claimed. In every . 
such ease whether the tenant appears or 
not the onus of proving the claim is on 
the landlord. Section 150 is designed.. 
not to relieve him of that burden but 
to give both parties a chance of avoid- 
ing further litigation. In many cases a 
landlord will- give up a substantial part 


‘of his claim if the tenant makes a fair 


offer accompanied with costs. The `:sec- 
tion is really’ not penal for the dishonest 
tenant may always evade it by pleading an 


“absurdly low amount; it is intended to 


benefit the honest tenant and the honest 
landlord. - 
Z. K. Appeal: dismissed. ' 


` 


LAHORE HIGH COURT. . 
LETTERS PATENT APPEAL No. 9 or 1924. 
3 January 27, 1925. . ; 

Present :—Sir Shadi Lal, KT., `Chief 
Justice, and Mr, Justice LeRossignol. 
WADHAWA MAL—P.iaIntTIFF— 
APPELLANT 
VETSUS 5 

KARIM BUX AND OTHÈRS—DEFENDANTS 

2 _ «RESPONDENTS. k 

Limitation Act (IX of -1908), s. 2 (8)—Stamp Act 
(II of 1599), s. 2 (5) (c)—Instrument containing pro- 
mise to re-pay loan of grain with interest in kind,” 
whether bond—Interpretation of Statutes. 

The language of every-enactment must be construed 
as far as possible in accordance with the terms of 
every other Statute which it does not in express terms 
modify ot repeal. [p, 846, col. 1.] `- ek 
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. “A document containing a stipulation for the re-pay- 
rfent of a loan of grain with interest in kind isa 
bond as defined in 8.2, cl. (5), (c) of the Stamp Act 
and must also be regarded yasa bond ‘within’ the 
meaning of s. 2, cl. (Bot the Limitation Act. [ibid.] 


Letters Patent Appeal against the judg- 


ment and decree of Mr. Justice Martineau, 


in Civil Appeal No. 1415 of 1923, dated the ` 


ist November 1923, reversing that of the 
Additional District Judge, Amritsar at Gur- 
daspur, dated the 16th March 1923. 


Mr. Shamair Chand and Lala Hargopal, 
‘for the Appellant. ` 4 
. Mr. B. D. Koreshi, for the Respondents. 


JUDGMENT.—The point for decision 
‘in this appeal is one of limitation and turns 
upon the answer to the question whether a 
contract to re-pay a loan of wheat with 
interest, in kind, is a bond or merely an 
agreement. The learned Judge in Cham- 
bers, holding that- the instrument, which 
is the basis of the suit, isnot a bond as de- 
. fined in s. 2 of the Limitation Act had dis- 
missed the suit with costs throughout. : 

Forty maunds of wheat were advanced 
to the defendants-respondents who agreed 
in writing to re-pay the same with interest 
-in kind, 

Admittedly the instrument is a bond as 
defined in s..2. cl. (5) (¢) ofthe Stamp Act. 
.But itis contended that as the definition 
found in that sub-clause is not repeated in 
s. 2, cl. (3) of the Limitation Act, the instru- 
ment is not a bond for the purposes of 
limitation. 

Neither in the Stamp Act nor in the 
Limitation Act is there an exhaustive and 
complete definition of the term ‘bond.’ In 
English Law the term is given a. very wide 
sense indeed so that it includes what under 
the Indian system would be called an 

- agreement. The definition of kond in Eng- 
lish Law is “any instrument under seal 
whereby gnè person becomes bound to 
another for the payment of any sum of 
money or for the performance of any other 
‘act or thing’. The formality of sealing 

` instruments is not observed in India ard 
itis quite clear that the English definition 

_.of a bond can furnish us with no guidance 
in the decision of this. point, Wharton 
defines a bond as an instrument by which 
‘one person binds himself to pay a debt; and 
“the same authority defines the term ‘debt’ 
as. a sum. of money due from one person 
to another. Judged ‘by this definition the 
instrument before: us inasmuch as it. pro- 
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` the earlier Limitation Act, 1877?” 
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vides. for the payment not ôf a sum of 

but. of a quantity of grain is not 
a bond. ~“ ` t - 


.. The Stamp Act of 1869 defined a bond in 


the words now to be found in the present 
Limitation Act of 1908. That definition is 
as follows:—- 

‘Bond’ includes any instrument where- 
by a person obliges himself to pay money 
to another, on condition that the obligation 
shall beevoid if a specified act is perform- 
ed, or is not performed, as the case may 
be" and this definition was to be found in 
In the 
amended Stamp Act of 1879 the definition 
of ‘bond’ was as follows :— 

“Bond” means:— 

“(a) any instrument whereby a person 
obliges himself to pay money to another, on 
condition that the obligation shall be void 
ifa specified act is performed, or is not 
performed, as the case may be;” i 

This clause merely reproduced the defini- 
tion of the Act of 1869 but the word ‘means’ 
was substituted for the word ‘includes.’ 

“(b) any instrument attested by a witness 


‘and not payable to order or bearer; whereby 


a person obliges himself to pay money to 
another ; 

(c) any instrument so attested, whereby a 
person obliges himself to deliver grain or 
other agricultural produce to another.” 

In the present Stamp Act of 1899 the 
definition of the bond is. the same as in 
the previous Act with the exception- that 
the word ‘means’ has again been discarded 
and the word ‘includes’ restored. 

From the'foregoing it is clear that the 
dofinition of the term ‘bond’ even in the 
present Stamp Act is not exhaustive and 
that the term in the course of years has 
been extended so as to include instruments 
which would not have fallen? under the 
earlier definition. Indeed it is difficult to 
understand why in the instruments describ- 
ed in clauses. (b) and (c) attestation should 
be regarded as essential and not so in the 
instruments described in cl. (a). 

It has been urged that inasmuch as in 


‘the definition incorporated in the Limitation 


Act only the instruments described in cl. (a) 
have been specifically referred to, it was 
the intention of the Legislature that the 
instruments described in cls. (b) and (c) 
should not be regarded as bonds for the 
purposes of limitation. But we hold that 
this is by no means a necessary inference, 
for. when the Indian Limitation Act wag 


1848 
amended in °1908 it is possible that the 
heed for a further definition of the term 
‘bond’ was overlooked or, in view of the 
difficulty of finding*a concise and exhaus- 
tive definition of the term it was decided 
to retain the original elastive and unexhaus- 
tive definition. The argument, therefore, 
is not conclusive. But there is another 
principle which, we think, furnishes us 
with reliable guidance in a case of this 
sort, and that is, that the language of every 
enactment must be construed as far as 
possible in accordance with the terms’of 
- every other Statute which it does not in 
express terms modify or repeal. Here we 
find that the Legislature in one of its 
enactments, that is, the Stamp Act, without 
giving any exhaustive definition of the term 
‘bond’ has directed that a certain type of in- 
strument shall for the purpose of the levy 
of Stamp duty be classed asa bond and, 
in the absence of any indicazion to the 
contrary, we must hold that the Legisla- 
ture regards such an instrument as a bond 
within the meaning of another of its enact- 
ments, namely, that of limitation. Con- 
siderations of convenience also point to 
such a conclusion, for to treat an instrument 
asa bond for one purpose and as an agree- 
ment for another purpose could give rise 
to nothing but inconvenience and confu- 
sion. 

For. these reasons we hold that the instru- 
ment which is the basis of this suit falls 
within the definition of a bond within the 
meaning of the Limitation Act and that 
the suit was within time. We accordingly 
accept this appeal with all costs in the 
High Court and restore the decree of the 
District Judge. 


Z. K. Appeal accepted. 
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BOMBAY HIGH COURT. 
Second OIVIL APPEAL No. 715 or 1924. 
September 30, 1924. 
Present;—Sir Lallubhai Shah, Kr., 

. Acting Chief Justice, and Mr. Justice 
Kincaid. 

BECHARSANG BHUPATSANG AND 
oTHurs—DEFENDANTS—A PPELLANTS 

versus Í 
NARAN MOTI MEGHJI AND oTHERS— 
PLAINTIFFES— RESPONDENTS, 
© Civil Procedure Code (Act V.of 1908), Sch. III, 
paras; 1, 2, &-Talugderl property—Mortgage decree 


BECHARSANG BHUBATSANG v. NARAN MOTI MECH. 


(86 t. o. 1986): 


~—-Execution of decree-—Morigage to satisfy decree— 
Taluqdari Settlement Officer, power of. _@ 

Where a mortgage decree obtained against a talug- 
das estate is sent to the Talugqdari Settlement 
Officer for execution, but the property cannot be soid, 
owing to the refusal of Gove¥nment to sanction its 
sale, the Taluqdari Sattlement Officer has power to 
effect a mortgage of a part of the property in order 
to satisfy the decree. [p. 847, col 1.] - 

Second appeal from the decision of the 
Joint Judge, Ahmedabad, in Appeal No. 283 
of 1920, confirming that of the Subordinate 
Judgeat Dhandhuka, in Darkhast No. 642 
of 1898. 

Mr. D.G. Dalvi, for the Appellants. 

Mr. D. W. Pilgaonkar, for the Respond- 
ent, 


JUDGMENT.—We have heard the 
learned Pleader for the appellants. in this 
case. The history of the execution of this . 
decrecis long, but itis not necessary to go 
into the details of that history for the pur- 
poses of the short point which has been 
argued in support of this appeal. 

It appears that a decree for’ sale of the. 
mortgaged property was passed in favour 
of the plaintiffs on November 17, 1896 and 
after a number of proceedings ultimately 
it was sent for execution tothe Collector 
along with two other money decrees which 
were then pending before the Taluqdari 
Settlement Officer for execution against 
the same judgment-debtors. That Officer 
made acertain arrangement for the satis- 
faction of the decrees including’ the 
decree in question whichis described in 
the judgment of the First Court in these 
terms:— 

“The compromise for the dues of the 
plaintiffs under all the three decrées, which 
on . November 16, 1918, amounted to 
Rs. 31,500 was settled for Rs. 15,750 by mort- 
gaging 105 acres of defendants’ lands to 
the plaintiffs. On November 16, 1918, the 
Talugdari Settlement Officer Mr. Gordon’ 
writes below the plaintiffs’ statement before 
him embodying all the terms: ‘approved ; 
the creditors agree before me.’ 

“The said compromise was sent to 
this Court for being certified, and it: 
was accordingly certified on Decomber 7, 
1918.” ; . 

An application against this arrangement 
was made on December 9, 1918, by the 
judgment-debtors which has given rise to 
this second appeal. 

Both the lower Courts have rejected the 
applications made by the judgment-debtors 
against the arrangement, and the whole 
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question is whether it was open to the 
Talugdart Settlement Officer to effect this 
afrangement in execution of the mortgage 
decree, 
before us is that#it was not so open to 
him. to effect: this arrangement and that 
under para, $,Sch. IHI of the C. P. C., he 
could only sell the property. .Having 
regard tothe stage of the execution pro- 
ceedings reached at- the time, it is urged, 
the only course open to the Taluqdari 


Settlement Officer’ was to sell the property. . 


This argument -in effect means that the 
executing authority- could do nothing in 
respect of this decree because the sale of 


the talugdar’s estate without the sanction : 


- of the Government is quite out of ques- 
tion under s, 31 of the Gujarat Talugdars’ 
Act. ‘At avery early stage of the execution 
of this decree. it was made abundantly 
clear that the property could not be sold 
as the’ necessary sanction of the Govern- 


ment could ‘not be obtained. Under the: 


circumstances the Talugqdari Settlement 
Officer had to find out some means of 
. Satisfying this decree - nearly more than 
twenty years after it was passed during 
which interval practically nothing could be 
done to satisfy. the claims of the decree- 
holders, 

, In this appeal we are only concerned 
with the legal question as to whether the 
objéction that it was not open to the execut- 
ing authority to effect a mortgage of a 
part of the property isgood. It is clear 
that under para, 1 of the Third Schedule 
he would; have such a power. It is also 
clear that para.2 of the Third Schedule 
would not apply to a decree on a mort- 
‘gage. The learned Pleader for the appel- 
lants has realised the difficulty and has 
not been able to satisfy us that'in the 
case of a mortgage decree the provisions 
of para, 8 would apply. But the argu- 
ment urged, is that this mortgage decree 
really ceased to be a mortgas;e-decree on 
account of the application made -by the 
decree-holder so far back as 1899. At that 
time, as the sale could notbe effected, he 
suggested that some other means of satisfy- 
ing the decree should be devised. That 
application does not, im our opinion, mean 
that the decree-holder agreed that it should 
be treated as a money decree and that 
it should cease to be a mortgage decree. 
It remained thereafter, as it was before, 
a mortgage decree, and; as such, it was 


. ynder execution at the. time when this 


- Sambizo 4. BANGpA. 


The only ground which is urged ' 


847 
arrangement was ‘made. The arrange; 
ment effected by the executing authority 
is not shown to be “invalid in any way. 
We, therefore, disms% the appeal with 
costs. 


ZK. _ Appeal dismissed. 
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_ NAGPUR JUDICIAL COMMIS- 
- SIONER’S COURT. 
SECOND CIVIL APPEAL No. 90-B or 1923. 
October 9, 1924. h 
Present:—Mr. Kotval, A. J. O. 
NAMDEO—DeEFENDANT—APPELLANT 
versus 
GANOBA—P.uainTIFF—RESPON DENT. 

. Evidence Act (I of 1872), 8. 82 (6)—Family pedigree, 
what is—Pedigree table received by witness from his 
father; whether admissible in evidence—Appeal, second 
—Finding of fact based on weak evidence, whether 
binding. 3 E ; 

In order to bring a pedigree within the purview 
of sub-s. (6) of 8.32 of the Evidence Act, it is not 
necessary that it should be an ancient family record 
handed down from generation to generation and added 
to asa member of.a family dies or is born. 

Kalka Prasad v. Mathuraprasad, 1 Ind. Cas. 175; 30 
A. 510 at p. 522; 13 C. W. N. 1; 18 M. L. J. 424; 4 
M. L. T. 350; 10 Bom. L. R. 1088; 8 O. L. J. 847; 5 
. 701; 11 0. ©. 362; 35 I A. 166 (P. C.), re- 
ferred to, 3 , 

A pedigree table was-produced in evidence by a 
witness who was himself a member of the family and 
who stated that he had received the-pedigree from 
his deceased father with whom he had seen it twenty 
years ago: 

Held, that the pedigree table was admissible in 
evidence as the declaration of the witness's deceased 
father who must be taken to have adopted it, 

A finding of fact cannot be interfered with on 
second appeal on the ground of the weakness or 
meagreness of the evidence on which it js based. 

“Second appeal against the decree of the 


District Judge, Amraoti, dated the 30th 


Nevember 1922, modifying that „of the 
Subordinate Judge, Amraoti, dated the 28th 
July 1922. : 

Sir .B. K. Bose and Mr. P. Rudra, for 
the Appellant. 

Méssrs. S. B. Gokhale and*V. N. Bapat, 
for the Respondent. 


d 
JUDGMENT.—Two points are raised 
in the memorandum of appeal, one as 
regards the relationship of the plaintiffs to 
Chandrabhan and the other as regards the 
award of mesne profits to them. The 
latter ig not pressed. Its decision depends 


` 


$48" 
gd entirely off a finding of fact’ and is not 
open to challenge in second appeal. 
JA long argument has been adressed on 


the first point but*the decision largely ` 


depends upon the admissibility of the genea- 
logical’ tree “marked A-3 in this Court. 
The lower Appellate Court has presumed it 
to be genuine, that is I understand, not 
fabricated: for the purposes of this case. Its 
admissibility is challenged in this Court. 

` As a family pedigree Ex, A-3 would be 
admissible under s. 32 (6), Evidence Act, 


“but the appellants contend that the docu-_ 


ment. ha$ no claim to be called a family 

edigree as itis not in the words of their 

ordships of the Privy Council in Kalka 
Prasal v. Mathura Prasad (1), “an ancient 
family record handed down from generation 
to generation and added to as a member 
of the family dies or is born.” -The docu- 
merits appears to be written in one hand 
and at one time and does not on the face 
of it. come within the above description. 
The: evidence shows thatit was received 
by Sakharam (P. W. No.1) a member of 
the family from his deceased father with 
whom he had seen it 20 yearsago. The 
witness does not know who wrote it and 
when. Their Lordships of the Privy Council 
do not in the above case appear to be 
speaking with special reference to s. 32 


(6) of the Evidence Act and the ruling . 


does not compel the conclusion that “family 
pedigree” as sued in s. 32 (6) is confined 


. to a. document coming strictly within the- 


above description. In any case the docu- 
ment would be admissible as the declara- 
tion of the witness's deceased father who 
must be taken to have adopted it. The 
pedigree shows that the plaintiffs are the 
nearest reversioners of Ohandrabhan’ and 
if it is admissible there is no ground for 
challenging the finding: of the lower Ap- 
pellate Court which is one of fact. Even 
‘assuming, some of the items of corroborat 
ing evidence relied on by the lower Ap- 


‘pellate Court are’ inadmissible, -still there 


is sufficient-admissible matter on the record 
on which its. conclusion would be justifi- 
ed. lt is ‘notefor this Court to interfere 
on the ground of weakness or meagreness 
of the evidence. The appeal fails and is 
dismfisséd with costs: 
- Z. K. 7 Appeal dismissed. 
(1) 1 Ind. Oas. 175; 30 A. 
N: 1; 18 M. L. J. 424; 4 M. L. T. 380; 10 Bom. L. R. 
1085; 6 C. L. J.-847;5 A, L. J. 701; 11 0. 0. 362; 35 
I.A. 166 .(P. GC. : 


GOMMISSIONER OF INCOME-TAX V. JAMAL NUR MAHOMED & Co. 


510 at p. 522; 13 O. W.- 


(86 I. ©. 1995} 


BOMBAY HIGH COURT. 
CIVIL REFERENCE No. 14 or 1924, e 
October 2, 1924. f 
Present:—Sir Lallubhai Shah, Kr., 
Acting Chief Justice, 4nd Mr. Justice 
Kincaid. - 
COMMISSIONER or INCOME-TAX— 
: . APPELLANT 


versus 
Haji JAMAL NUR MAHOMED. & Co.— 
RESPONDENT. : 

Income Tax Act (XI of 1922), s. 10, (2) Gii), Gx)— 
Share of profits paid in lieu of interest on capital, 
whether exempt from assessment, 

‘Where a firm borrows capital under an arrange- 
ment whereby the lenders are entitled to a certain 
specified share in the profits of the firm, but are not 
liable for losses, the share of the profits paid to such 
lenders is not exempt from assessment to income-tax 
either under cl. (iti) or under cl. (iz) of sub-s. (2) of 
s. 10 of the Income Tax Act, inasmuch as the amount: 
payable to the lenders is dependent upon the earning 
of profits and cannot be regarded as expenditure. 
incurred solely for the purpose of earning such 
profits or gains. [p. 849, col. 1,] h 

Reference made by the Commissioner of 
Income-Tax, Bombay, under s. 66 (2) of 
the Indian Income Tax Act. ' 

Mr. Kanga, Advocate-General; instructed 
by J. C. Bowen, Government Solicitor, for 
the Commissioner of Income-Tax. 

- Mr, B. J. Desai, instructed by Messrs. 
Motichand and Devidas, for the Assessees.. 

JUDGMENT.—As the question upon 
which we are required to express our. 
opinion is not categorically formulated, we 
may state the essential facts and the ques- 
tion before proceeding to express our opin-- 
ion thereon. 

The assessees in this case are three bro- 
thers who are doing businessin the name 
of Messrs. Haji Jamal Nur Mahomed & Co. > 
They attract capital for the purpose of 
their business by means of borrowings from 
persons who are described as “mudibhagi- 
dars”. under an agreement with them. The 
arrangement is that instead of the mudi- 
bhagidars being given any interest onthe 
advances made by. them to this firm, they’ 
receive certain specified shares in the 
profits of the business, and they are not 
responsible for the losses, if any. It is 
common ground that they are not partners 
in the business. In the year under con- 
sideration . this firm made a profit of 
Rs. 1,27,810-9-6. Out of that according to 
the agreement with the mudibhagidars, 
they have to pay Rs. 63,065-1-3 for the 
advances made by the various mudibhagi- 
dars. . The question that arises on this re- 
ference relates to this sum of Rs, 63;,065-1-3 
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payable’ to” the mudibhagidars for ad- tion out of the profits on the capital ad- 
“yances’ made. by. them'to this firm.’ With’ vanced forthe purposes of the business 
‘reference to that, the question is whether . cannot: be ‘treated . a9 expenditure incurred 
they are entitled. to ah allowance under. ‘solely for the purpose of earning such 
-g. 10 (2) (ix) of te Indian ‘Income Tax Act. profits of. gains within the meaning ‘of 
(XI of 1922), Under this clause they would ‘cl: (x) of sub-s. (2), of s. 10. We are, 
be entitled toan allowance in respect’of . therefore, of the opinion that the assessees 
any. expenditure’ (not ‘being ‘in-the nature are liable to be charged in respect of 
of capital expenditure)’ incurred- solely for -this sum payable to “the mudibhagidars 
‘the. purpose.. of earning -such ‘profits ‘or ` and'are mot entitled to any deduction claime 
gains. Sad sf os ed by them.. : f | 
© -After a consideration of the .drguments | Costs of this réference to be paid by tha 
Jarged on both’ sides we are of opinion assessees on the original sidescale. 


that this sum cannot’bé treated‘as expendi- `Z. K.: Order accomdingly, 
.ture. incurred solely. for the’ purpose ‘of. - hee leo” ` 
‚earning such profits or gains, within 'the > «°° t. end 


meaning of thisclause.: Our réasons for... |, 

‘this opinion may be briefly stated: Inthe’ ~~. = 
first place, the ‘advances: made bythe .-"- -> ee 
mudibhagidars are clearly ïn the natureof © > > i f 
capital borrowed -for!the : purposes of the: - ; : 

. business. -` With‘réference to the allowance `. - ALLAHABAD HIGH COURT. 


to be maden respect of. the ‘capital bor- -> ~Szconp C1vin APPEAL No, 723-or 1923. 
rowed for the purposes of ‘the’ business, _ November 21, 1924, | 
~ there is an express clause, viz., ¢l. (iii) of =- . ~Present:—Mr. Justice Sulaiman. 
- that- sub-section, Under that clause-the  ©:RAM PRASAD SINGH AND OTHERS 
-allowance can ‘be made forthe’ amount -. _ 7 —DsFENDANTS—APPELLANTS' 
| Of ‘the ihterest’“paid where the amount an "versus 
-of interest in «respect of capital . ` BABU LAL: Sonar AND OTHERS— 


. borrowed is not in any way dependent ~ 2 : ee ores 

- on. the earning’ In the ait -Hindu  Law—Inheritance—Step-mother, whethe 

; canned aga Ps abis. 9 < heir—Civil Procedure Code (Act V of 1908), $. 11 

: : Ar $ payan. ‘Res judicata—Suit dismissed as premature—Iinding 

the mudibhagidars “is dependent upon the on which: dismissal based, whether operates as res 

-earning ‘of : profits. So even ‘if the pay- judicata—Adverse possession—Mortgagee, whether can 
‘ments of. certain portion of the profits’ to ::deny mortgagor's title. 


4 MANE ` yae at, - Under the Mitakashara School of Hindu Law a step- 
the mudiblag idars are ‘to be treated -238 ` mother not being one of the females expressly named 


: being in“ lieu of interest’ within ‘the mean- .‘in-the Mitakashara and not being included under the 
sing of cl. (iii): as they are-dependent on era achir cannot inherit from her deceased son, 
the earning òf profits; the: profits “would “.lp: 990, col. t., hs : 
: oa : i f ~ R Nand v. Surgiani, 16 A. 221; A W. N. (1894) 
„not be liable to any ‘deduction or allow- - 47; 8 Ind. Dac! (S. 3) 143, Nanhi v. Gauri Shankar, 28 
ance in respect thereof’ ‘It would be'rather ~ 4187; A. W: N (1905) 242; 2 A’ L. J. 65t and Seethat 
an anomalous'result if under cl. (iii), Ammal v.. Nachiar’ Ammal, 22 Ind. Cas. 18; 37 M, 286; 
-which is directly-applicable tu capital bor- ' He eTo L.W. 1; (1914) M. W. N. 28; 26 M, 
‘rowed for the purp oses of ‘the business, Plaintif who was the reversioner of one R. brought 
an allowance cannot.be made, stillit should ‘w suit-for certain property ‘on the allegation that the 
be capable of; being made under cl. (ix). ,. property belonged to R.; and that the defendants, who 
There is considerable force in the argu- : claimed to hold-it as mortgagees from MusammatB., the 


` ; ->~ alleged mother of &.,were not entitled to.keep possession 
ee urged on behalf of the Orown that ‘Of the property inasmucli as B. was only a mistress of 


in this, case, if. an: allowance- cannot bé the father of R. and not his wife’, and was not, there- 
, made. under: cl:` (iti), it cannot be made at  foresan Ce an Bi Tei a Wass lentab as i 
z ill- ; 3] y. mature on the finding that i. was the son'ol 5. and 
all $ Rm bi pai a Gerd the Bist that.the- latter was the married wife of Rus father, 
ment .-urged.on penali OF -bhe aSsessees -After B.'s death’ plaintiff brought a suit for redemp- 
whether this Gan be ‘treated ds-expenditure ~ tian of the mortgage which was resisted by the 
incurred ‘solely’ for the purpose of earning -defendants on the ground that B. was the stép-mother 


E in ; , 7 . of R. and was not his heir under the Hindu Law and 

$ ie: Paa Or E P es “that, therefore, the mortgage executed by her must be 
o deine the. exact scope of this Clause, it ~ treated as a mortgage bya trespasser which thc 
seems to- us; to be- sufficient to say that plaintiff had no right to redeem and that plaintiff hag 

. payments .to be. made im- certain: propor~ | novright to-succeedto thig estate after ithe death of. Bs 


j f 


_ Subordinate -Judge, 


| 880 


Held, that ihe ‘anding 4 in the previous suit that B: 
was R. 6 mother th consequence óf which that suit was 
-- dismissed “as ' prematunp operated as ves judicata 


, between ‘the parties ang it was not open to any party - 


to go behind it. [p. 850, col. 2.] 
A mortgagee cannot deay the title of the mortgagor 


” of plead adverse possession as against the mortgagor. | 


; -[p. 851, col. 1. 


Second appeal against a decree of the 
‘Jaunpur, dated the 
“3rd February 1923. 


` Mr. Haribans Sahai, for the A pelik aki. 
Mr. n D. Sinke, for ‘the Respondents. 


, J UDGMENT.—This is a defendants’ 
appeal arising out of a suit for recovery of 
possession by means of redemption of a 


' mortgage dated the 10th of January 1912 


executed by one’ Musammat Bhagwanti. 
The plaintiff claimed to be the nearest re- 
versioner of Musammat Bhagwanti’s son 
Ram Nandan: The property in dispute is 


a fixed-rate tenancy which could devolve - eT O i 
y: _ she. would succeed to a life-interest in the 


_ property, found that on the evidence cn the 


as land. 
Both the Courts below hows decreed the 


claim. I am not now concerned in appeal. 


with the question as to how much of the 
mortgage money was for legal necessity. 


The main point which has been urged | 


in the course of argument by the learned 


-Vakil for the appellants is that the lower . 
` Appellate Court has conceded that-Musam- 
‘mat Bhagwanti was the step-mother of Ram 


“Nandan. His argument,. therefore, is that . 
Ro 5 f é „not open to the defendants to say that 


she was not the legal heir under the Hindu 
‘Law of the estate of Ram: Nandan and the 
estate in her hands was not a Hindu 
‘widow's estate.. It is, therefore, urged that 
‘the mortgage made by her was made by a 
trespasser and the plaintiff cannot succeed 
:8ag' an heir to the estate after her death, nor 
“can he succeed unless he comes within 12 


“years of the date of the death of Ram 


Nandan himself. . | 
The abstract point of law which has been 


urged before 'me certainly has great force., 


According to the ruling reported as'Rama 
: Nand v. Surgiani (1), under the Mitakshara 
School of Hindu Law a step-mother not 
being one of the females expressly named 
in the Mitakshara and not being included 
‘under the term “mother” in Chap. II 
`s. 3, cannot inherit from her deceased step- 
son. This case has so far not been dis- 
sented fromin this Court. On the other 
‘hand its ‘principle has been accepted in 


ab 1A RIA: W.N, sa) a 8 Ind, Des, (x, 8.) < 


+ RAM PRASAD BINGH v. ‘BABU LAL, 


caused. by the. fact à 
of the plaint the plaintif in.spite of the 


AES i kaba ey 5 
l (861. 0..1925] 
the case. of Nanhi v. Gauri Shankar 62). - 
The Madras High Court where the Mitak- 
shara Law prevails-has` also held in the 
case of Seethai Ammal w. Nachiar Ammal 
(3), that a step-mother cannot inherit an 
estate of her step-son. - ‘ as 

This legal. aspect of the case would have 
caused some difficulty in- the way of ‘the 
plaintiff but for the circumstances’ which 
Iam going to mention now. 

In the year 1912 Babu Lal the present 


. plaintiff brought a suit for possession of 


the property in question against the pre- 
sent defendants by avoidance of the -mort- 
gage-deed on the ground that Musammat 
Bhagwanti was only a mistress of the father 


-of Ram Nandan and not his wife and that 


she was not an heir of Ram: Nandan at 
all. The District Judge in that case in his 
judgment dated the 2nd of June 1913, 
although he.wrongly conceded ‘that even 
if she were the step-mother of Ram Nandan 


record it was satisfactorily proved that 
Ram Nandan was a son of -Musammat 


. Bhagwanti and that she-‘ was’ the ‘married 
-wife of his father, that is to say that he 


was not her step- son but her true son. 
On that finding the suit was obviously 
premature and was accordingly dismissed. 
In the face- of that finding and the 
dismissal of that suit on that ground; it is 


Ram Nandan wag, a step-son and that 


_Musammat Bhagwanti was not the heir to 
his estate, 
“operate as ves judicata between the par- 
. ties; and it is not open to any party to go 
. behind it. 


‘That finding and thé dismissal 


If such a thing were allowed 
the result would be thatthe previous suit 
was dismissed onthe ground that it was 


premature and the second suit would have 


to. be dismissed on the grouùd that it is 
barred by limitation. : It must, however, be 
conceded that all this trouble has. been 
that in` para. 4 


contrary position which he. had taken up 
in the previous litigation admitted that 


.Musammat Bhagwanti was the step-niother 
‘of Ram Nandan. The lower Appellate Court 
. naturally, therefore, took it-for granted that 
-she was the step-mother. 


For this error it 
is the plaintiff himself who,is to blame. 


(2) a ras is a N. (1905) 242; 2 A. L. JG 
= (3) 22 ; 37 M. 286; 14 Me a” T, 
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“3 On the other hatid it is also to bẹ borne 
- Im mind that the question ‘that as st€p- 


mother Musammat Bhagwanti- could not, 
Succeed to’ the state of Ram Nandan, 


‘Was ‘never raised by the defendants any- 


«Where in the course of these proceedings, 
nor wasa plea taken that the. claim was 
‘barred by time’ There ‘was no such:plea 
taken -before either.of the Courts below, 
nor in fact is any such ground taken in 
‘the memorandum of appeal which is. filed 
_in this Court. ; 

The defendant, Ram Prasad being a mort- 


. gagee cannot deny the title. of the. mort-: 


. Bagor or plead. adverse possession. The 
„other defendants are members’ of his joint 
family. Under the circumstances no ques- 
tion of the suit being barred by six months’ 
rule of limitation under s, 79 of the Tenancy 
‘Act can arise... S TO 4 

I: accordingly dismiss this appeal but 
order that the parties do bear their own 
costs of this appeal. : 


Z.K - „Appeal dismissed. 
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BOMBAY HIGH COURT. 
,, Ovit Rererence NO. 11 or 1924." . 

g October 2, 1924. > > v 
` Present:— Sir: Lallubhai Shah, Kr., Acting 
“, Chief Justice, and Mr. Justice Kincaid. | 

` -.dnre PURSHOTAM BHANJI& CO. 

` inéome.Tax’ Act (XI of 198%), ss. 2 (14), 22 (2), (3) 
“—-Income Tax’ Rules, 1922,-r. 8—Application -for re- 
~gistration‘of firm, when to: be made—Return accepted 
runder’ sub;s. (8) of 3. 22, whether, enlarges time for 
‘; making application. : ae ye 

“An application under r. 2 of the Income Tax Rules, 
| 1922, for registering: a firm; must be.made on or before 


-the date on which a return is due under .sub-s. (2) 
of s. 22 of the Income Tax Act. An application made 
„after such date cannot be regarded as being within 
~ lime merely because a return’ is accepted under 
‘ gub-s. (3): of s. .22, though ‘made after the due date 
under. sub-s. (2) of the section. [p. 852, col. 1] 
Lm the ‘matter of, Lalla Mail-Hardeo Das Cotton 
, Spinning Mills, 75 Ind. Cas. 339; 46 A. 1; 21 A, L: J. 
“708; (1924) A. I. R. (A) 137, relied on. we: ' 
« Reference made by the.Commissioner of 
Income Tax, Bombay, under s. 66 of the 
_ Indian Income Tax Act, 1922. » ee 
. Mr. Kanga (with him Mr., J.C. Bowen), 
; for the Commissioner of Income Tax. ~ 
, : Mr. Daphtary, instructed by Messrs, 
j, Captain and Vaidya, for Purshotam Bhanji 
and Company, ` KE A oe : 4 a 2 
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 JUDGMENT.—The question in this 
` yeferencè also -has-not been categorically 
formulated. ‘-We shall state the facts. to 
‘make the point, “which has been referred to 
us for our-opinion, clear. le 
~- It appears that the assessees in this case; 
namely, the Firmof Messrs. Purshottam 
Bhanji & ‘Co., were served with a notice 
on May 15; 1923, under-s. 22 (2) of the In- 
come Tax Act, 1922, to make aretuin in 
- the prestribed’ form with’ reference to the 
‘total income during the previous year. 
According ‘to-the provfsions of that: sub- 
‘section the return was required to be 
‘made in thirty days from the date fixed 
- “in ‘the notice, t. e., by June 15, 1923. No 
‘return was made in time. The assessing 
“authority did not make'the assessment on 
‘the income but called upon the firm to 
„produce the account-books. On December 
‘3, -the firm submitted ‘the return to the 
“authority. Under sub s,(8) of s, 22 if a return 
‘is submitted at any time before the assess- 
“ment ‘is'made, ‘the rerurn: so made shall 
“be deemed to be a return made in dua 
time under that section. Accordingly the 
‘return was accepted. It appears, however, 
‘that on that day a representative of the 
“firm applied for registering the firm under 
`t. 2ofthe Indian Income Tax Rules, 1922, 
“This application was refused by the Income- 
“tax Officer. Then there was an appeal 
“and ultimately this reference was asked 
>for by the assessees under s. 66 of the 
“Act for:the opinion of this Court on the 
~ question whether the application made for 
registering the firm was'in time at the date 
“on which it was presented. í 
„ The expression “registered firm” is de- 
-fined by s. 2 (14) the Act in these terms:— 
“Registered firm’ means a firm consti- 
; tuted under an instrument of partnership 
specifying the individual shares of tha 
partners of which the prescribed particulars 
- have been registered with the Invome Tax ° 
Officer in the prescribed manner.”, 
-This manner has been prescribed by the, 
proper authority under powers conferred 
upon ‘that authority under s. 59 of the Act. 
These rules are to be fourd in’ the Bombay 
Government Gazette 1922, Part I, at page 
1496. Rule 2 of these rules is in these 
terms:— `S . , x 
“ Any firm constituted under an instru- 
ment of partnership specifying the indi- 
vidual ‘shares of the partners. may, for the 
purpeses of cl, (14) of s. 2 of the Indian 
~ Income Tax-Aét, 1922- (hereinafter ix’ these 
T . o 
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rules. referred- to as the Act), register y with 
the Income Tax Officer the particulars con- 
tained in the said igstrument on applica- 
tion on this. behalf made by, the partners 
or by any of them on or before the date 
on which a return is due under sub- -3. (2) of 
8. 22 of the. Act.” 

It is clear on the facts stated in ‘the 
reference that this application was not 
made on or before the date on which the 
return was due under sub-s. (2)eof s. 22 
but, long after that date. The matter ap- 
„pears to be, so clear that it is difficult to 
‘understand | why a reference was sought in 
this case. It is urged on .behalf of the 
firm that the application must be deemed 
-to.. have been made on or before the due 
‘date if it is made in fact before the assess- 
‘ment is made: or in other words if the 
-return is accepted under.sub-s. (3) of s. 22, 
though made after the due date under s. 22 
.(2), the application for registering the firm 
.can: also be made before the assessment 
‘ig. made. It is difficult to justify this con- 
-tention by any. possible rule of construe- 
„tion which can be applied, and we are clear 
that: the application was not.made in the 
‘prescribed manner. that is in accordance 
with r. 2 of the. rules framed with refer- 
_ence to the manner in which the applica- 
‘tion for registering a. firm is to be made 
under the Indian Income,Tax Act. It is 
hardly necessary to refer to any authority. 
But it seems that this point was raised 
in In the matter of Lalla Mal-Hardeo Das, 
Cotton Spinning Mills (1) and without any 
difficulty in that case the learned Judges 
came to the conclusion which we have ex- 
.. pressed here. 

Costs of this reference to be paid by 
me oe on the original side scale. ‘ 

Order accordingly. 

A 75, Ind. Gas. 339; 46 A. 1; 21 A. L. J, 703; is 
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ALLAHABAD HIGH COURT. 
Sreconp Civis APPBAL No, 622 of 1923, 
November 21, , 1924. 

Present:—Mr, Justice Sulaiman. . 
’ MUNESHAR TEWARI AND ANOTHER— 
DEFENDANTS—ÅPPELLANTS 
versus 
| RAM NARAIN | pain A pa sa ae 


Res 
yo We P, Land Revenue “Act | Gu y 1600), a 283 GK 


MUNËSHAR TRWARI V. BAM. NARAIN TitwaRt. . 


i $ sos 
1861. G. 19251 
Partition—Khatas held by members of joint family— 
Suit for declaration that khatas are joint famay 
property, maintainability of—Jurisdiction of Civil 
and Revenne Courts. e 

As the result of a partitiongcertain khatas wh: ‘ch 
had been previously entered in nithe names of certein 
individual members of a joint family were converted 
into a separate patti standing in their names, while 
other khatas in which ‘the names of all the members 
of the family werg jointly recorded were converted ' 
into other pattis in their joint names.- In a suit by 
some members of the family for a declaration that 
all the khatas whether standing in the names of 
individual members or. in the name- of all members 
wera the joint property of the whols family: 

Held, that the pattis formed at the previous parti- 


‘tion, no matter in whose names they stood, must be 


deemed to have been joint family property which was 


-still undivided, and the mere fact that the names of 


some of the members of the family. were record2d as 
against some khatas did not show that thoss members 
,owned those khatas exclusively, and that the suit 
“was, therefore, not barred by s. 233 (k) of the U. P. 
Land Revenue Act. [p. 853, col. 2.] 

‘Second appeal from a decree of the 
District Judge,-Azamgarh, dated the 19th 
, January 19.3. 

Mr. K.N. Laghate, for the Appellants. : 

Mr. P. L. Banerji, for the Respondent. 


JUDGMENT.—This is a defendants’ 
appeal arising out ofa suit for a declara- 
tion ‘that the properties in dispute were 
the joint and family properties of the parties 
to the suit and that they were in joint 
possession of them, There was an alterna- 
tive relief in-the plaint that if the Court 
found. that the plaintiff was not in posses- 
sion a decree awarding him joint possession - 
¿should be. passed, 

The Court of ‘first instance gave the 
plaintiff a decree for joint possession and 
also specified his share as being half. The 
claim with regard to certain lands in cers 
tain tenancy in Jalalpur was, however, disə 
missed. On appeal the learned District 
Judge has decreed the claim-in respect of 
.the entire properties in suit and has de- 
clared that the respondent's share is half: 
in. those properties. 

Two points have been urged. by the 
learned Vakil for the appellants. The first ‘ 
is that the finding of the Court below with 
_regard ‘to the tenancy in Jalalpur is based 
“on mere assumption and should -not be 
upheld, and the second is that the claim 
A barred by s. 233 (e) of the Land Revenue . 

ct. . 

The findings of the learned District 
Judge are that the two branches of Hanu- 
man Tewariand Ram Harakh (the ancestors 
of the parties) never separated, that Ram 
Harakh was the heag of the family, and 
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that the properties in: suit ivere acquired- 


bf and in’ the name ‘ot Ram“Harakh ‘for 


the: benefit: of hiiuself, his- sons - and his- 


nephew Nandgopal. With regard to the 
_ tenancy in’ Jalalpir he has specifically said 


that the family -being joint and the resi-~ 
dential house not being divided, the ac-. 


quisition: of ‘the tenancy lands must be : 
taken to have ‘been’ for the family and the: 


whole family consisting of Ram Harakh's ` 
sons and his nephew. On these findings ` 
he-held that the-entire-property was joint ` 


family property and liable to be partition- 


ed'if necessary. I am of opinion that this: 


conclusion cannot: ‘now -be' challenged in 


second appeal. It ‘was’ open to the learned’ 


Judge to’ base his finding on the general 


presumption of jointness- “of ‘all properties © 


when all the other property was joint and 
the family was also joint. - 

. With regard to the plea TE s. 233 (k) I 
must say ‘that‘if one cares to look to the 
language of s, “233. (k) 


partition by the Revenue Court. 
a declaration or joint possession is to bé 


granted to ‘the plaintiff: the imperfect parti-"' 
before’ and there’ 
‘Tam, how-' 
ever, aware of the‘ rulings of this Court in - 


tion: would’ remain as 
would be no alteration in’ ib. 


which’ a stricter view ‘of -the - section: has 
been taken, and’ the questions of title; if 
either raised and ` ‘decided * or eyen if not 
raised in the partition ` Court, have: not 


beén allowed’ to, be raised’ again in the" 
I ‘am: hound by. the ruling , 


Civil ‘Court. 
in the case'of Ram Subhag. Singh v. Dip 


Narain Singh (1) and thé cases referred to” 


therein. 


ln this-view ‘the reasoning of the Oourts’ 
below by which:they have held: that. the ` 


‘literally it“may 
“seem difficult to say‘ that the present suit- 
is in any way an attempt’ to affect the - 
Even if: 


I - family, there was 
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that happened at the partition was ‘that 
certain. ehatas which had been entered in? 
the names of the defgndants were convert- 
ed into a separate pati¢ standing in their 
names, whereas certain other khatas in 
which the names of the parties were jointly 
recorded ‘were converted into other, 
pattis in their jointnames. But the mere 
fact that the names of some of the mem- 
bers of -the family were recorded would 
not show. that those members owned those 
khatas exclusively. The family being joint 
it was ‘immaterial whosee name was actual- 
ly recorded. Both these pattis must be 
deemed. to have been allotted to the family 
and not the individual members of it in 
whose names the pattis were recorded, 

When the family was joint and, according 
to the First Court, the partition proceedings 
were looked after by the head of the 
really no conflict of 
interest between the individual members. 
of the family; their rights, therefore, cannot’ 
be said- to be in any way prejudiced by 
the result of the partition. Both these 
pattis, no matter in whose names they 


‘stand must be deemed to be joint family 
-property which is 


still undivided. The 
Claim, therefore, is not barred by s. 233 (b). 
I accordingly - dismiss this appéal with 
costs including in this Court fees on the 


! higher scale. 


Z. K. Appeal dismissed. 


Dia 


provisions of s: 233 (ke) “were inapplicable ` 


-would. not bé sound: 


‘But, in my opinion, | 
the case -is+distinguishable: from the pie- 


vious cases. on'the following two grounds. ° 


‘Inthe first place the evidence with regard 
to the circumstances undér which the parti- 
tion took place is very. méagre and it is 
difficult to’ say how the partition was 
‘brought about and in what way: the posi- 
tion of the parties has “been altered. In 
the second place the finding ‘of the lower’ 
Appellate Court is that family. i is still joint 
and undivided and, therefore, was so at the 
ay ‘when the partition took place. All 


64 Ind. Cas. 438;°19~'A: ‘L, J, 885; AA AE, 


(1922) A. I. R.- (AJ) 158, - 


‘absolutely ‘to the 


ere 


CALCUTTA HIGH COURT. 
Cryin Rue- No. 627 or 1924. 
. duly 16, 1924. 
Present: -—Mr. Justice Suhrawardy 
l and Mr. Justize Duval. 
G. M. FALKNER, OFFICIAL 


“ASSIGNEE, HIGH COURT, CALCUITA 


— DEFENDANT—PETITIONER 
versus 
. Mirza MAHAMMAD SYED ALI— 
_ Paint Ife AND OTHERS—ISEFEN DANTS— 
- OPPOSITE Taar 
Court Fees: Act (VIIL of 1870), 7 (iv), (c), ë, c= 
ofa Procedure Code (Act V of 1908), o VIL r. li-- 
Valuation of Bae! by plann - Court, power of, to 
£ poet evison. 
ed (iv) of the Court Fees Act leaves it 
discretion of the plaintiff to value 
his. relief. under sub-cls. (c) and (d) of the clause, the 
+ Court is empowered under the law to revise the 


o 
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t 
valuation put by the plaintiff, and if on such revision 
it is of opinion that . the valuation is insufficient, or 
arbitrarily low, it has jurisdiction to fix the proper ' 
value. Whether, however,gthe Court determines the 
valuation according to itssjJudgment:or holds that the. 
valuation put by the plaintiff on the relief is correct, 
its order is not open to revision’ under s.115 of the 
C. P. C. [p. 854, col. 2; p. 853, ccl. 1.) i 

Umatul Batul v Nanji Kuar, 60. L. J. 427; 110. 
W. N. 507, Krishna Das Laha v. Hari Charan 
Banerjee, 10 Ind. Cas. 865; 14 ©. L. J. 47; 15 0. W. 
N. 823 and Raj Krishna Dey v. Bepin Behary Dey, 
17 Ind. Cas. 162; 16 C. L. J. 194; 17 O. W. N. 591; 40 G.- 
245, followed. . 

Rup Chand Ghose v. Khirodamayi Dasi, 75 Ind. 
Cas. 567; 27 0. W. N 457; (1923) A. I- R. (CO) 329, 
referred to. i h 

Rule against an order of the Munsif, First 
Court, Alipur 
No. 686 of 1923. yg 

Dr. Sarat Chandra Basak and My, 
Nasim Ali, for the Petitioner. 

Babu Sitaram Banerjee, for the Opposite 
Party. i | 

JUDGMENT.—This Rule was issued 
at the instance of defendant No. lin a suit 
pending in the Qourt of the Munsif, First 
Court at Alipur. The Rule is in these terms: 
“Let a Rule issue calling upon the opposite 


M. 


party to. show cause why the suit com- 


plained of in the petition should not’ be 
dismissed on the grounds stated therein,” 
The facts are that the opposite party has 
brought asuit-in the Court of the Munsif 
on the allegation “that the property in 
dispute was included in the wakf created 
by PrinèeKumar Kadar Mirza (father of 
the plaintiff), that the. plaintiff is the 
muiwalli of that wakf, that one Saheha 
Khatun was the benamidar of. the said 
Prince Kumar Kadar the property haying 
been purchased in her name and that she 
wrongfully sold it to one Suprasanna Roy 
Choudhuri who was subsequently declared 
an insolvent-and his properties- became 
vested in defendant No. 1, the Official 
Assignee. The plaintiff praysin the suit 
that it may be declared that the property 
in dispute is one ofthe wakf properties: 
of «which» he is the’ mutwalli and is in 
‘possession. under the deed of trust: and 
as the defendant No.-1 is attempting’ 
without any right to sell this property as the 
property of the *hsolvent-he prays that the 
plaintiff's title to the property as mutwalli 
of the wakf estate of Prince Kumar Kadar 
may be declared and a permanent injunction 
‘granted restraining the defendant No. 1 
from' bringing the disputed property -to 
sale as the property of any of the defend- 
ants, He.valued his-claim -in -respect of 


(24-Pergannas) in Title Suit ` 


OFFICIAL ASSTGNEE, HIGH COURT, CALCUTTA-¥, MAHAMMAD -SYED. ALI. . -[861.-C, 1925]. 
the declaration sought at Rs. 100 and his- 


claim in respect of the injunction prayed 
for at Rs. 75. He paid Court-fees on thesé 
amounts. . ; 

An objection was take before the learn- 
ed Munsif by the Official Assignee on the 


ground that the suit was not maintain-. 


able in the Court of the Munsif inasmuch 


as the value of the property. in suit ex-_ 


ceeded the pecuniary jurisdiction of the 
Court. 


possession of the property and derived a 
nominal income: from it he held that the 


valuation by the plaintiff of the reliefs ` 


sought was right and that accordingly he 
had jurisdiction to try the suit. Against 
this order this Rule has been obtained. 


It is difficult to understand what is meant ` 


The learned Munsif went into the 
matter thoroughly and found that the. 
property was, as amatter. of fact,-worth . 
Rs. 40,000; but as the plaintiff was in | 


by the Rule which calls upon the other . 


side to show cause why the suit should 
not be dismissed. At the hearing, the 


learned Vakil for the petitioner conceded ` 


that. he cannot ask for the dismissal of 


beyond the jurisdiction of the Munsif and 
that the 


of the Munsif to.hear the suit is based 
on the view of the law which has been 
‘laid down in several cases by this Court, 
that the plaintiff should not be allowed 
to arbitrarily fix the value of his claim 
under s. 7 cel. (tv) of 
Act, 1870. The leading case’on the point is 
the case of Umatul Batul v. Nanji Kuar 
(1), which has been followed.in a num- 
ber of cases. 
‘Das Laha v. Hari Charan Banerjee (2) and 
Raj Krishna Dey v. Bepin Behary Dey (3). 
The view taken in these cases is that 
though. s. 7, cl. (iv) of the Court Fees 
_ Act leaves it.absolutely to the discretion 
of the plaintiff to value his relief under 
cls. (c)-‘and , (d), the Court is competent 


to exercise its’ powers conferred on itby . 


O. VII, r. 11, C. P.C. There has been a 
divergence of judicial opinion upon this 
“point. The High Courts of Bombay and 
Allahabad have given a strict meaning to 


- (1) 60. L. J. 427; 11 ©. We N. 507. 
ga 10 ind. Cas. 865; i4 G. L J47; 15 0. W, N. 
3. 
~ (3) 17 Ind. Cas.162; 16 O, L J. 19%; 170. W.N. 
501; 40 0245, ; ake 


. b 


the suit, but he contends that the suit is ` 


plaint should be returned for : 
presentation to proper Court. The objec- . 
tion of the petitioner as to the competency | 


the Court Fees. 


See the cases. of Krishna ` 


{88 1, O. 1826] GUNTREDAI MALLU NAYODU V, GUNTREDDI CHINNA GAVURD NAIDU. 


the words of the Court Fees Act; whereas’ 
this Court and the High Court of Madras 
have taken a different view. The deci- 
sions in this Court too, have not been 
uniform. See Rup Chand Ghose v. Khiroda-. 
mayi Dasi (4). "It is not necessary in 
this case to examine all the conflicting- 
authorities‘ as we are of opinion that this 
Rule must fail under s. 115,C. P.C. The 
case ' on- ‘which much reliance has 


‘rarily low, it has jurisdiction to fix: the 
„the proper value, But no case-has been: 
brought to our notice’ which has gone the 
length -of holding that where a Court 
determines the valuation according to its 
judgment or holds that plaintiff's valuation 
is correct, it commits such an error of law 
as" to entitle this Court to interfere under 
s. 115, C. P.C. What the, learned. Munsif 
has done in this case is that on an ex- 
amination ofthe alleged facts of this case 
he has come to the conclusion that the 
valuation, as put by the. plaintiff on the 
plaint .is correct. That view may be right 
or may be wrong; but it cannot be asid that 
the learned Munsif has -exercised a. juris- 
diction not vested in him or has failed ‘to 
4) 75 Ind. Cas, 587.27 GAW. N, 457: 
Ce ee 


ei> 
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exercise jurisdiction vested in him, Thete is 
another view of the matter, nanfely,that the 
decision of the Munsif on the present qués~° 
tion may-be challengad inappeal from the 
decree in the suit. ‘['lfis is an additional 


“ reason why we! should not interfere in the 


” Estates Land Act. 


1 


costs two egold mohurs. 


of both the warams, melwaram 


exercise of our revisional jurisdiction. We, 
therefore, think that this is not a case in 
which we- should interfere under s. 115, 
C. P. C. | ; 

The Rule is- accordingly discharged with 


Z. K. , Rule discharged, 


ee Ld 


‘MADRAS HIGH COURT. 
-Crvin Reviston Perirton No. 344 
or 1923. 

October 23, 1924 P 
` Present:—Mr. Justice Srinivasa 


Iyengar. 
_, GUNTREDDI MALLU NAYUDU 
AND OTHERS—PLaINTIFFS—APPELLANTS 
het eS versus 
' QGUNTREDDI CHINNA GAVURU 
~ -NAIDU AND OTHERS— DEFENDANTS 


_ Nos.Lanp 2—Rgsponnants. 
` Madras Estates Land Act (T of 1908), `s. 3 (5)— 


'. Grantee of darmilla inam, siaius of. 


In caseof a darmilla inam, whether the grant is 
and kudiwaram, 
or melwaram only, if onthe grant the grantee be- 


comes entitled to collect rents of the land, he isa land- 


holder within the meaning of s.3 (5) of the Madras 
[p. 856, col. 1.] 
Petition, under s. 115 of Act V of 1908, ` 


praying the High Court to revise the 


“decree, dated the 31st August 1024, of the 


District Court, Vizagapatam, in ©. M. A. 


No., 17 of 1922,:preferred against an order 


of the’ Court of the District Munsif, 
Parvathipur, in O.S. No. 566 of 1920. 

Mr. Y. Suryanarayana, for the Appel- 
lants. ; . 

Mr. B. Jagannadha Das, for the Respon- 


-dents. 


JUDGMENT. —I think this petition 
should be dismissed. The only question 


. before me is whether both the lower Courts 


were right in holding that the suit pro- 


‘perty, was an “estate” within the meaning 
. of the Madras Estates Land Act. 

.. -The Court of first instance.held ‘that it 
-was and returned the plaint for , presen- 
tation to the Revenue. Court.. The lower 
. Appellate Court in a short and summary 


~ 


A 
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ipstance and dismissed the appeal. 

‘ithas been argued before me by the learn- 
ed Vakil for the petitioner that all that 
has been admitted in this case is that the 
property was a, darmilla “inam and that 


from that alone it did not follow that the. 


‘predecessors of the plaintiff were not the 
owners of the kudivaram whenthe inam was 


granted. He also referred to an unreported ~ 


decision in the case of-Muryala Bommayya 


v.Gorle Kannan Naidu(S.A. No. 75% of 1922 ~ 


by Krishnan and Odgers, JJ.) In that case no 
question of the jurisdiction of a Civil Court 
was taken or considered. The case. has, 
therefore, to be, decided on the definition 
of a “land-holder” in cl. (5) of s. 3 of the 
Madras Estates Land Act. 
Vakil for the petitioner argued that the 
decision reported as Brahmayya v. Achiraju 
(1) had reference only to a, casé where con- 
ceivably the grantee was already possessed 
of thé kudivaram interest in the land. His 
contention is that the plaintiff who comes 
into Court is not bound to show how and 
in what manner he became the grantee 
and that as plaintiff the presumption ought 
to be made in his favour in such a marner’ 
as would entitle him to maintain the suit in 
a Civil Court. 

I think, however, that the question is clear 
on a consideration of the. terms of sub- “cl. 
(5), the definition of a land-holder in the 
Act. Itis not denied that any person who 
becomes entitled, to collect the rents of a 
portion of the estate is a land-holder within 
the meaning of the definition, if by.virtue 
of any transfer from ‘the owner or his 


predecessor-in-title or of any order of a> 


‘competent Court or of any provision of law 


he should become entitled to collect the. 


rents of such a-portion, Now-in the case 
of, adarmilla inam two things are clear 
that there was an inam: and that‘it was 
darmilla. The grant must have been by 


the inamdar after the Permanent Settle- 


ment. Whether the grant was of both the 
warams or only of the melwaram, it seems 
to me that -if on the grant. the grantee 


became entitled to collect the rents of the 
land he would be a land-holder within the ~ 


meaning. of sub-cl. (5). It must be ‘noted, 
however, .that the transfer referred to in 
the section is not.the. transfer to collect 
the rents of the portion. But 


oor 70 Ind. Cas. 615; 45 M. 716; (1992) M. W. N. 280; 
nn L TI; BML J. 224; (1922) A. L R. M) 
3 Ses en 


“ALI HASAN v, FAGUNI RAT. 
judgihent agreed with the Court of first: 


The learned ` 


what the- 


-he was sued as a major. 


[661. C,.1925) +, 
section says is that if by virtue. of any 


` transfer from the owner .to the granted. 


the right to collect the rents of the property 
accrues to the grantte he should be deemed 
to he a land-holder. 

I think thè words of the section will 
clearly include a case .where both the.. 
warams become merged in the grantee .by : 
virtue of any transfer, as in that case the | 
right to collect the rent will certainly pass » 
to the grantee by the transfer of the mel-. 
waram, 

I think the lower Courts were right in 
their decision and the petition is accordingly 
dismissed with costs, 8 

vV. N. V. 


8. D., Petition dismissed. 





PATNA HIGH: COURT: 
APPEAL FROM -APPELLATE Decres No. 1089. 
: ` or 1923. 
December 8, 1924. . 
: Present:—Mr. J nstice Das. 
Shaikh- ALI HASSAN-—PLAINTIFE— 
APPELLANT 
Versus 
FAGUNI RAI AND OTHERS—-lST PARTY AND 
Shaik MUHAMMAD SALIM AND OTHERS 


2ND PAkTY—DEFENDANTS-— RESPONDENTS. 
Minor—Decree passed against ` minor defendant 


‘treating him as major, validity .of-~Declaration that 


decree is nullity, suit for—Procedure. - 

Where a minor, defendant is treated as a major. a 
decree passed against him isa nullity, and, ona suit 
brought by the minor for a declaration that the 
decree is a nullity, the Court is bound to declare the 
decree to be such. and the Court has no power, in 
such a suit, to enquire into the fact whether the 
minor has or has not nny interest in the property | 
with regard to which the decree was passed. 


Appeal from a decision of the District 
Judge, Darbhanga, dated the 4th May 1923,, 
reversing that of the Additional Munsif, 3 
Darbhanga. dated the 30th: January 1923. 

‘Messrs. Hasan Imam and S. K. .Mitter, 
for the Appellant. 

Mr. Murari Prasad, for the Respondents. 

JUDGMENT.—This appeal arises ont 
of a suit instituted by the appellant for 
setting aside adecree obtained against him 
and certain other persons by the defendants 


‘first party. Two questions were raised: first, 


that the decree was a fraudulent decree, and 
secondly, that the plaintiff wasa minor at the 


“date of the institution of. the suit, although: 


The First Cotirt 


| 
| 





[66 1. 0. 1925] `. 
dismissed the suit ‘altogether holding that 


thd plaintiff was not a minor at the time. 


when the previous suit was instituted.. On 
the other:question the First Court- decided 
in favour of the defendants first party. On 
appeal the lower Appellate -Court agreed 


with the Munsifin holding that no fraud — 
has been proved. In regard to the other . 


question, namely, whether the plaintiff was 
a minor at the date of the institution of the 
previous suit, he differed from the Munsif. 
He has come to: the conclusion that the 
plaintiff wasa minor at the date of the 
institution of; the previous suit and he has 
held that the decree is a nullity so far as 
heis concerned. But having come to that 
conclusion he has investigated the title of 


plaintiff to.the property in dispute and as a. 


result of: this investigation he says that 
the plaintiff has no interestin the property 
and that, therefore, “so far as the decree 
affects the property, the plaintiff has no- 
thing to. complain and so the decree to 
this extent must stand.valid.” I differ from 
the learned District. Judge on this point. 
Whether the plaintiff has an interest in the 
property was not a matter for him to 
consider in this suit. The defendant first 


party sued the plaintiff as having an. 


interest in the property and that matter is 
concluded so far as this litigation is con- 
cerned; and in any event upon the finding 
of the. learned Judge that' the plaintiff was 
a minor at the date of the institution of the 
previous suit, he had no option but to give 


a declaration to-the plaintiff that the decree . 


was a nullity so far as he was concerned. 


Mr. Murari Prasad appearing on behalf of: 


the. opposite party says that this‘is what 
the learned District’ Judge has substantially 
done. Well, if this is what he has done, 


then there can be no objection to my - 


pitting itin proper form,so that no con- 


troversy can arise in future. [hold that the. 
decree is a nullity so far as the plaintiff-is. 
concerned and that the plaintiff.is entitled - 
Hasan - 


to a declaration to that effect. Mr. 
Imam contends that I ought to set aside 
the entire decree as the interest, of the 
plaintiff is joint with the defendants second 
party who apparently were the defendants 


in the previous suit.’ I am clearly of opinion 


that this, contention should fail. Whether 
the plaintiff has any interest or notI do 
not know. 
is-concerned, the decree is a nullity and I 


am, not prepared: to say that the decree is 


not perfectly good as against the defendants 
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second party. What the effect of the decree 5 
will be upon the defndants second party I 
am not.-prepared to say at the present 
moment. .But in any c&se the plaintiff is 
entitled tothe declaration that the decree 
is a nullity as against him and that it has 
no operation so faras he is concerned: 

Mr. Murari Prasad contends before me 
that the learned Judge’s finding that the 
plaintiff was a minor at:the date of the 
institution of the suit ought to be set 
aside. The question is apure question of 
fact and I am not prepared to admit that 
it is open to me to investigate the Bround 
upon which the learned Judge has come to 
that ‘conclusion. The appeal succeeds to 
the extent I have indicated. There will be 
no order .as to. costs. The cross-objection 
is dismissed. 

Z. K. Appeal accepted. 
Cross-objection dismissed. 
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MADRAS HIGH COURT.. 

APPEAL AGAINST: ORDER No, 410 or 1922. 

September 25, 1924. 
Present:—Mr.- Justice Venkatasubba 
Rao and. Mr. Justice Jackson. 
ALLAMPATI VENKATASUBBIAH 
— PLAINTIFF No. 1—APPELLANT 
VETSUS. 

CHUTTI VENKATASUBBAMMA AND 

OTHERS—DEFENDANTS AND PLAINTIFFS- 
. Nos. 2 & 3—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss..96, 98— 
Letters Patent (Madras), ss. 15, 16, 86—Appeal to 
High Court—Diference of opinion—Procedure, 

Appeals under s. 15 of the Letters Patant (Madras) 
are outside the ambit ofs. 96.0of the O. P. C. The 
scope of s. 98 of the Code is determined by the scope 
of s.96 and is, therefore, limited to appeals under 
s. 16 of the Letters Patent only. In the case of a 
difference of opinion between the Judges constituting ` 
a -Division Bench hearing such an appeal, the judg- - 
ment of the Judge confirming the decree of the 
Jower Court must prevail under s.96 of the Code. 
To this extent the C. P. C. has varied sa 36 of the 
Letters Patent. |p. 858, col. 2.] ` . 

Bhaidas Shivdas v. Bai Gulab, 60 Ind. Cas. 822; 45 
B: 718; 40 M. L. J. 519; 25 ©. W. N. 605; 33 C. L.J. 
488; 19 A L. J. 409; 23 Bom. In R. 623; 3 U. P. L. R. 
(P. 0) 22; 14L. W. T; (1921). M. W. N. 408; 29 M. 


: . L. T. 350; 30 M. L. T. 149; 481. A. 181 (P. C), refer- 
But in any case, so faras he. 


d to. f 
j Appeal against an order of the District 
Court, Nellore, in O. S. No, 116. of. 1920, 
dated the 4th May 1922, 


o 
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Mt. A, Krishnaswami Iyer, for the Appel- 
slant. . ; 

' JUDGMENT, . 

Venkatasubba Rao, J.—My learned 
brother and myself were divided in opinion 
as tothe decision in this appeal, I being 
for allowing the appeal and my learned 
brother for dismissing it. 
was argued. as to whose judgment should 
prevail. 


It has been a uniform and invariable rule 
ofthis Court to apply s. 98 of the C. P. U. and 
to give effect to that judgment which con- 
firms the decree of the lower Court when 

- the difference of opinion arises in appeals 
governed bys. 96 of the Code; the practice 
has been equally uniform to give effect 
under s. 36 of the Letters Patent to the 
judgment of the’ Senior Judge when the 
Judges of the High Court are divided in 
opinion when hearing appeals under s. 15 
of the Letters Patent. 


Following this course, it is obvious that 
the judgment of my learned brother should 
prevail. But Mr. A. Krishnaswami Iyer, 
the learned Vakil for the appellant, has con- 
tended that the question has to be re-con- 
sidered in view of the observations of their 
Lordships ofthe Privy Council in Bhaidas 
Shivdas v. Bat Gulab.(1). I shall first exa- 
mine the relevant provisions ofthe Letters 
Patent and the C. P. CO, Section 15 of the 
Letters Patent provides for appeals to the 
High Court from the judgments of a single 
Judge or two or more Judges. of the High 
Court. Section 16 similarly provides for ap- 
peals to the High Court from the Civil 
Courts of the Presidency and all other 
Courts subject to its superintendence. Then 
comes s. 36and it enacts “Any function 
which is directed: to be performed by the 


The question. 
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High Court may be performed by any Judge ` 


or by any. Division Court; and if such 
Division Court is composed of two or more 
Judges and the Judges are divided in 
opinionas to the decision to be given on any 
point......,..If the Judges should be equal- 
ly divided, then the opinion of the Senior 
Judge shall: prevail.” > 3 

Sò far thereecan be no doubt that the 
result is the same whether the appeal is 


| (1) 60 Ind, Cas, 822; 45 B. 718; 40 M. L. J. 519; 25 
C. W: N. 605; 33 C. L. J. 488; 19 A. L. J. 409: 23 Bom. 
L. R. 623; 3 U. P. L. R. (P. O.) 22; 14 L. W. 7: (1921) 
M. W. N. 408; 29 M. L. T.3530; 30 M. L, T.149;° 48L. 
A IBLE G)~ -~ 


és = 


[86 1, 0, 1925], 


under s. 15 or under s. 16, that is to say, 


if the Judges are equally divided the: 


opinion of the Senior Judge should preval. 
But the provisiong of the Letters Patent are 
bys. 44 made subject ,to the legislative. 
powers of the Governor- eneral in Council.: 
Section 96 of the C. P. C., runs tbus :— | 
“Save where otherwise expressly provided 
in the body ofthis Code or by any other 


law for the time being in force, an appeal: 
shall lie from every decree passed by any’: 


Court exercisiag original jurisdiction to the 
Court authorized to hear appeals from the 
decisions of such Court.” 

Appeals to the High Court governed by 


s. 15 ofthe Letters Patent from decisions“, 


of a single Judge or of two or more Judges- 


are excluded from the operation of s. 96-of - 


the C. P. C., the reason being that they 
are otherwise expressly 
I cannot agree with the -contention of Mr.. 
Krishnaswami Iyer that the opening words 


provided for. - 


of s. 96 refer only to the negation of a. 


right of appeal. 
words mean only “unless a rightof appeal 
is excluded” seems too narrow and must be 
rejected. 
and clearly exclude cases where appeals 


They are more comprehensive.. 


His construction that those . 


are provided for by any other enactment, ' 


Appeals; therefore, under s. 15 of the 


Lerters Patent are outside the ambitofs, - 
96 of the C. P.C. The scope of s. 98 is: 


determined by the scope of s. 96. Ass. 97 
does not govern appeals under s. 15 of 


the Letters Patent but is applicable only > 


to appeals under s. 16, so is the scope of 
s. 98 limited to the latter class of appeals: 
only. As the present appeal is governed 
by s. 96, the judgment of my learned bro- 
ther, confirming as it does the decree of the 
lower Court, ought to prevail. 


The C. P.. 


C. has varied s, 36 of the Letters Patent: ' 


to this extent. 

Now let me turn to the decision quoted: 
above, Bhaidas Shivdas v. Bai Gulab (1). 
The case was originally decided by a Judge 
of the High Court of Bombay exercising 
Ordinary Original Civil Jurisdiction. An 
appeal from his decision was heard -by 
Scott, C. J. and Heaten, J., who differing in 
opinion referred the case under the proviso’ 
to s. 98 to the decision of two other Judges 
of the High Court. The Privy Council held 
that the course taken was wrong. Their 
Lordships of the Judicial Committee were 
dealing with the case of an appeal from the 
judgment of Single Judge of the High 


ak te 
. - 
t 


t 


- Court of- Bombay; and asi have. shown, 84 - 


i 


- $86 I. ©, 19251 


L 
fa 


follows from the observations made by their. 
Lordships.- 1 cannot agree. Section 4 of the 


O. P. C. is referred to'in the judgment, and -~ 


it says ‘that in the absence of any specific 
provision to the contrary nothing in. thé 
Court shall be deemed to affect any special 
form. of procedure prescribed by any law 


‘cial: form of procedure prescribed by s. 36 
of the Letters Patent. Is not that special form 
of procedtire affected by a specific provision 


to the contrary in s.98? It is true that 


unless an appeal falls under s. 96, s. -98 
cannot apply. Their Lordships, however, 
were ‘not’ concerned with s. 96 and ‘their 
Lordships’ observation cannot be read as 


applying to a: case. with which they*were: 
not dealing. As the Judicial ‘Committee ° 


observed in Hari‘ Bakhsh v.. Babu Lal (2) 


“to understand and apply a decision of the’: 


Board or of any Court, it is necessary to see 


what were.the facts: of the case in -which -> 
the decision was given and what.was the. 


point which had to be. decided”. I ‘cannot 
hold that the Privy Council intended to re- 
verse by this decision a settled course of 
‘uniform and invariable practice. - 


Mr. Krishnaswami. Iyer has argued that ‘45. the Respondents 


s. 36 of the Letters:Patent applies in terms 


to Chartered High. Courts „whereas s. 98° 
of the C.P. ©. does not do so but'is general’ 


in its wording and, cannot be deemed to. 
contain a specific provision to the contrary 
< as contemplated by s.4. I cannot accede 
to this argument. There may -be other 
Courts than. Chartered High Courts presid- 


ed over by-a Bench of two or more Judges. ` 
4 ; sive .ference to Art. 148 


But the language of s. 98 is comprehensive 
enough to take in a Chartered High Court and 


8.117 specially makes the provisions of the 


-Còde with certain exceptions applicable to 
Chartered High Courts. The opinion of my 
learned. brother, therefore, . prevails and the 
appeal is dismissed with costs. f 

- Jackson, J.—I agree. 
Y.N. Ve ae 
Z. K. 

(2) 83 Ind. Cas. 418; 20 L. W. 405; 22 A L. J. 254; 

M. L. 

C. W. 

8: 47 M. L. J- 933; 511 A. 163; 51 .C. 1634: 11. 

337; L. 


1 
0). 
Soe ms 
kd i a . . 
E Se ce 


`. OHIMAN LAL V. RAM BIKE, oie 
‘96 cannot apply in such.a case, but their . 
rdships do nof say that even if an appeal «. 
ls, within s. 96, the same result follows. : 
Baut the leraned. Vakil, for the appellant: 
contends that the wiew he presses logically “` i 

£ t _ CHIMAN LAL AND orners—Puainrirrs— 


` mente what amounts to—Plan 
3 4 g 6 . signed, whether acknowled, 
for the time being in force. ‘Thereisa spe- | i fic 


“literally. An acknowledgment which would 


‘ knowledgment. 


Ap eal dismissed. . 


T. 70; (1924), A. IR. (P. C) 126: 5T. 92:, 
N. 953; (1921) M. W. N. 650; 28 Bom. L. R. 


R. 5A, P. 0) 113; 100. & A, L, R. 1471- 
ain | | trict Judge which- 


4 a wos 
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LAHORE HIGH COPRT. ’ 
Civit AppEaL No. 1677 or 1922, 
‘November:18, 1924. i 
Present :—Mr, Jstice Harrison. 
and Mr, Justicé Campbell. 


_ SECOND 


APPELLAATS 


š NA _ VETSUS 
` RAM RIKH AND orners—Derenpants— 
Se RESPONDENTS, - 

Limitation: Act (IX of 1908), s. 19-—Acknowledg~ 
; filed with plaint, un- 
ent. 
Section 19 of'the Limitation Act must be construed 
‘litera : be re- 
cognized under-s. 19 as starting a fresh “period of 
limitation miust be made in writing signed by the 
party against whom the claim is made. [p. 860, col. 1] 

admission made in a plan filed with a plaint 
but which is not signed by the plaintiff cannot be 
regarded as an acknowledgment within the meaning 
of s. 19 ofthe Limitation Act. Such a plan might be 
regarded as a partof the plaint, but if it is not signed 
by the plaintiff any descriptive words written on it 
cannot be regarded as a writing signed by the 
plaintiff and Poa” therefore, amount to an ac- 
ibid. 
Second-appeal_ from the decree of the 


-District Judge, Karnal, dated the 8th May 


1922, affirming that of the Senior Subordi- 
nate Judge, Rohtak, dated the 17th Deven: 
ber 1921. 

‘: Bakhshi Tek Chand, Pandit Sheo Narain, 


-R B,, and Mr. Shamair Chand, for the 


“Appellants. - 


Mr. Manohar Lal and Dr. G.. C, Narang, 


. SUDGMENT.—The question fur de- 
cision in this second appeal is whether a 
suit for redemption of a mortgage is within 
time or not.: - ae 4 
“The mortgage was executed:on the 7th 
July and registered on: the 21st July. 1858, 


“The suit was instituted on 29th June 1990. 


. The lower Appellate ‘Court held with re- 
r -of the Limitation 
Act that the: right to redeem &ccrued one 
year after the'date of the mortgage and 
that there was no acknowledgment by the 
mértgagees within the meaning of,s. 19 of 


the same Act which extended time beyond 


the 7th July 1919, Both these findings are 


` contested.: by the plaintiffs-appellants in 
_ second appeal: r 


On. the first point we hold as the re- 
sult of our examination of the terms of the 


: mortgage-deed that the. mortgagor was 


empowered to redeem after the-expiry of 


‘a year, and itis not ‘necessary to discuss 


the rulings referred to by the learned Dis- 
bear “upon the -question 
Be Ge a ech, 

6 


o 
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whether, “in the “absence ‘of any stipulation 
to the “contrary express or implied, the 
right to redeem and he right to foreclose 
are co-extensive. . 


Qn the second point we have been -re-, 


ferred to a number.of judicial interpre- 
tations of the phrase “acknowledgment of 
liability” as used in s. 19 of:the Limitation 
‘Act, but on the facts the question at issue 
admits of asimpler solution than a study 
of those pronouncements would: secure. 
In 1873 all the four mortgagees or their 
representatives suetl third parties for pos- 


session of. two plots of ground. adjacent . 


to.the mortgaged property. They described 
the plots in their plaint (which was signed 
and verified by them) as. Nos. 15 and 16 


in.the plan attached. The plan attached was. 


(86 I. O. 1925]: 


> . 
words written upon it- are not a- writing- 


signed by them. 


In the alternative Mr. Tek Chand ka 


asked us to infer that the Patwari' Nathu-- 


Ram signed the plan a 


This we cannot do; we know nothing about 


an’ agent duly ` 
authorized by the plaintiffs in-this behalf.’ 


red 


G 


Nathu ‘Ram and nothing about the icum- ° 
stances in which he came to'draw the plan, - 


if he did so, or to write the word mur- . 

tahin. | 
The appeal fails and- is dismissed with: 

costs. = 
Z. K. Appeal dismissed: 





neither verified nor signed by any of the ‘ 


plaintifs but was merely signed by Nathu 
Ram Patwari, the ostensible draughtsman. 
On it the mortgaged property was depict- 
ed and was described as 
Bansi waghaira mudaiyan murtahin (sic).” 
The learned: District Judge accepted as 


. correct an argument addressed to him that 
H 


an expression or admission in a plan file 

with a plaint is equivalent to a similar ad- 
mission in the plaint itselfand he proceeéd- 
ed’: to 


which is now supported by Mr. Manohar 
Lal for the defendants-respondents on the 
ground that the District Judge was wrong 
in, accepting .that.argument. ... 


In our judgment the learned District Judge 
obviously was wrong. The. acknowledg- 
ment which s. 19 recognizes .as starting a 


fresh period of limitation must be made. 


in . writing signed by the party against 
whom the claim is made, and s. 19 must 
be. construed literally. An admission in 
a plan.filed with a plaint, might possibly 
“for certain purposes be regarded as.an ad- 
mission made. in the plaint, but such an 
assumption could not convert an unsigned 
plan into a writing signed by the plaintiff 
or plaintiffs.. The present plan, which is 
before us im orjginal, is unmistakably a 
separate document from the . plaint. Mr. 
Tek .Chand for the plaintiffs-appellants has 
contended that.it is part and parcel of the 
plaint s.nce the plaint contains no other 
description of the property in the suit than 
the reference tothe plan. Ifthe plan-is a 
pact of, the plaint in this sense it is a part 
unsigned” by the plaintiffs and descriptive 
°. a 


“haveli pukhta - 


-record in favour of the defend- - 
ants a finding based on other : grounds,- 


MADRAS HIGH COURT. 


or 1922, . 
October 2, 1924. 
Present:—Mr, Justice Devadoss. 
» §SRIRAMSUBBA RAO AND. ANOTHER— 
PLAINTIFFS——APPELLANTS À 
versus 
OHITTURI VENKATARATNAM 
AND OTHERS—DEFEN DANTS—RESPON DENTS. 
Partnership, dissolution of Writing, whether ne- 


- 


sisting of immoveable property' Rs. 100 and upwards 


in value—Registration—Registration . Act (XVI of ` 


1908), 8. 17, 49x 


“It is not. necessary to have a written document to 


SEconp CIvIL AppEats Nos, 845 anp 849. | 


cessary—Release of share in partnership assets con- ` 


evidence dissolution of partnership. Therefore, if . 
one partner retires from a partnership after being ' 


paid his share of the partnership assets, the rest of - 


the assets, whether they consist of moveable or 


> immoveable property, become the property of.the . 


remaining partners. 


relinquishes his rights in the partnership assets 


But if instead of being paid his | 
share of the assets the out-going partner releases or’ 


consisting of immoveable property of the value of” 


Rs. 100 or. upwards, the document is inadmissible in. 


evidence, if unregistered, and parol avidence cannot ` 


be admitted to prove the release or relinquishment. - 


Lp. 861, col. 2; p. 862, col. 1] 


Second appeals against the decrees of - 
the Subordinate Judge, -. 


the Court of 
Masulipatam, in A. S. Nos, 200 and 190 of 
1921, preferred against those of the 
` Courtot the District Munsif, Masulipatim, 
„in O. S. Nos. 206 and 15 of 1917. 
Mr. V. Ramadoss, for the Appellant. 


Messrs, A. Krishnaswami Iyer, Krishna 


Aiyar and Vira Raghavalu, for the Res- 
pondents. 


JUDGMENT.—tThe first point raised ` 


by Mr, Ramadoss in the two connected 


: [86 10.105] 
_ appeals (Second Appeals Nos. 848 and 
“£9 of 1922) is that the lower Courts 
“have gone wrong with regard to’ the 
finding that: the property was purchased 
| benami for the partnership in the name 

of the plaintiff ‘in Suit. No. 206 of 1917 


' (Second Appeal. No. 848). This is a ques-.” 
tion ‘of ‘fact’ and’ the lower Courts have . 


‘found that the plaint property was 
‘purchased in the name of Subba: Rao, 


` plaintiff-appellant in -Second Appeal No.’ 


, 848, for the’benefit of partnership. There 
“is nothing in this contention. 
_ The second contention is that Ex. II 
. which is an unregistered deed of release 
should not have been received in evidence 
_and-that no parol evidence should have 
` been admitted 
“evidenced by Ex. III.” The contention of 
_ Mr. Ramadoss is that under s: 91 of the 
| Evidence Act, parol evidence is not ad- 
*" missible to prove the terms of an agree- 


‘ment ‘reduced to writing. Section 91 is, ° 
' “When the terms of a contract, orof a` 
. Brant, or of any disposition of property, 


‘ have been reduced to the formofa‘document, 


etc, no evidence shall he: given in proof ` 


of the terms of such contract, ‘grant or 


other disposition `of property, or of such ` 


matter, except the document itself; or secon- 


. dary evidence of its contents in cases in . 


which secondary evidence is admissible un- 
der the provisions hereinbefore contained.” 
Subba Rao, the appellant in Second Appeal 
No. .848 was’ a partner .along: with two 
` others . andthe partnership carried on busi- 
ness in timber Owing to disagreement 
on the partners, Subba -Rao retired 
~in 1906. 


. V. Subbarao. The ‘first respondent in 


both the. appeals purchased the plaint pro- 


perty from. this J; V. Subbarao in 1910. 
: Sri Ram Subba Rao has brought Suit No, 
“206 of 1917 for possession of the property 

on the ground that he is.solely entitled to 
: it. The appellant in Second Appeal: No. 
- 849 is a décree-holder who attached the 
© plaint property as if it belonged to Sri Ram 
., Subba Rao. The first.respondent in that 


appeal filed a claim petition which was 


` ordered in his favour. Thereupon the appel- 
, lant in Second Appeal No. ‘849° of 1922 


< brought the suit (Original Suit. No. 65 of . 


1917). Both. the Courts have found that 
_ the plaint property was purchased for the 
‘ benefit, of partnership in the name of Ram 
i Bubba Rao, The. question is whether the 


|, -SBIRAMSUaBA Rao v. duvironr YENRATARATNAM, ! 
< District Munsif and Subordinate Judge 


‘the -sale-deed Ex. 


to prove the transaction ` 
property to the respondent. 


_ He executed Ex. HI . releasing ` 
is rights in the partnership in favour of. 


able- property to be 


861 


were right in allowing parol evidence to 
prove the ,relinquisltment of the right of 
‘Sri Ram ‘Subba Rao to J. V. Subba Rao. 


‘Seeing that the agreement was reduced to 


writing, it-is contended that the document 
ought to have been registered as it affected 
immoyeable property which the partner- 
ship ‘possessed, namely, the -plaint house, 


“and under the release Sriram Subba Rao 


purported to release his rightin the im- 
moveable property and, therefore, it ought 
to be registered, and not being registered, 


“it is not admissible in evidence.” The first 


respondent in the appeals claims under 
16 which makes 
specific mention of the document as giving 
a right to the vendor to ‘sell the whole 
It was attempt- 
ed to be argued on behalf of the respon- 
dent in Second Appeal No. 848 of 1922 


-and the first respondent in Second Appeal 


No. 849 of 1922° that the release deed did 
not cover the immoveable property belong- 
ing to the partnership. But from Ex. 
16 it is quite clear that Ex. III was in- 
tended to cover the immoveable property 
belonging to the partnership. That being 
so, the question is whether the lower Courts 
were right, in allowing parol evidence to 
be’ adduced to prove the transaction. Where 
an agreement or any other transaction is 


‘reduced to writing and under which, right 


to immoveable property is affected; such 


“writing ought to be registered. Section 17 


of the Registration Act requires all non- 
testamentary instruments which purport 
or operate ‘to create, declare, assign, limit 
or extinguish whether in present or in 
future, any right, title or interest whether 
vested or contingent of the value of 
Rs. 100 and upwards to or ,in immove- 
registered. Srirain 
Subba- Raos share in the suit pro- 
perty was worth more than Rs. 100. Both 
the lower Courts have held that inasmuch 
as Subba Rao was a partner and as he 
retired from the partnership it was not 
necessary that there should. bea document 
to evidence dissolution f property. No 
doubt under the partnership law it ig 
open to’a partner to retire from the part- 
nership by getting his share of the part- 
nership assets, and rest of the assets of the 
partnership whether they consist of move- 
able or immoveable property would become 
the property ‘of the remaining member or 
members ofthe partnership. But in this 


` 


“case 


a ace S 
instead of Subba Rao being paid 


his share of, the assẹts of the partnership, 
the partners entered into an arrangement 


"by. which, he purported to release his right 


‘in the partnership. Exhibit If is treated as 
releasing Subba Rao’s share in the partner- 


ship. In more than one place the execut- 
“I have hereby relinquished ` 


ant states | 


-BAB INDİAN RAILWAY Co.-v; JIT MAL:KALLOO MAL. 


' my share, title and interest (in the said ' 


4 a . 
business) in your favour.” 


‘ consent.’ 


there is this clause “This is the release 
deed of share exeeuted and given with my 
Though it was not necessary to 


. have a written document to evidence dis- 


solution of partnership yet when the parties 


“have entered into an “arrangement like 
; this which they reduced to writing, the 


_ registration or not. 


question is whether that writing’ requires 
Seeing that interest 


; in immoveable property has been. released 


“under 


Lal v. 
though 


In , Bisheshar 


quire registration. 
that 


Bhurt (|), it was, held 
it was unnecessary for a 


ecute a document relinquishing her 


right to the property of- her husband on ' 


_ the ground of unchastity yet inasmuch as 


. pose of relinquishing her right in 


she did exécute a document for the pur- 
the 
property, it was held that that document 


required registration, and in the absence 
' of registration the learned Judge held that 
_ the document was inadmissible in evidence 
| and that s. 91 of the Evidence Act rendered 
‘inadmissible parol evidence to prove that 


` ment preceding 


there was an oral agreement of relinquish- 
the written document. 


' Bee ‘also Jairam Dasv. Raj Narain. (2). 


| It is unnecessary to discuss the other cases 


- quoted by Mr. Ramadoss on this point. Iam 


l | which requires registration and the docu- — 
ment not haying ‘been registered, is inad- ` 


_ quite satisfied that Ex. UI is a document 


'.missible in evidence and parol evidence 


| cannot be admitted to prove the arrange- 


` ment embodied i in Ex. IIT: 


The next question is what is the decree 


: to which the: plaintiff in Second Appeal No, 


“.848 of 1922 js entitled. 


His contention 


` that it was his property has been negatived. 
“His suit is for possession of the whole pro- ` 
` perty on the ground that he is solely en-. 


, 


cay = 


` titled to it. 


of the partnership he. can only claim his 
- (1) 56 Ind. “Oss. 595; 1 L. 436; 2 U. P. L. R. (L. ) 
T.. 


14 
pi 70 Ind, Cas. 953; 45 A. 21;-20 A." L.J, 1717, (922 
A L R. (A) 493; 90. & A L R75 


Lower down ' 


N 


“sê 1. 0. t925] 
share in the property. Seeing that he gis 
entitled to a share in the property he is 


, entitled to joint pbssession with the respon- 


dents. Considering all the circumstances 
of the caseI am not prepared to give him 
costs in the suit. He has waited for so 
long to enforce his right if any, and Ido 
not think the Court would be justified in 
giving him costs. He will have a decree 
for joint possession but he will not be en- 


| titled to any mesne profits. 


_ titled to execute the decree 


the document I think it does re- 


widow to ex-` 


As regards Second Appeal No. 849, the 
appellant who is the decree-holder is en- 
against the 
share of Sriram Subba Raoin the plaint 


property. The appellant can only attach 


the share of Subba Rao. As he wanted to 
attach the whole property as that of Subba 
Rao and as he seems to have made com- 
mon cause with Subba Rao, I think in the 
circumstances he should be allowed his 
costs. There will bea decree to the effect 
that he will be entitled to attach only the 
share of Subba Rao in the house. Each 
party will bear his own costs throughout 
in both the appeals. 
V. N. V. Appeal allowed. 
S. D. f 


ALLAHABAD HIGH COURT. 
Crvit Revision No, 175 or 1924. p 
January 15, 1925. 
Present:—Mr. Justice Mukerji. 


' EAST INDIAN RAILWAY COMPANY— 


Seeing that itis the property. 
| O. XYII, r.10f the C 


woes 


DEFENDANT—APPLICANT 
versus 
Firm JIT MAL-KALLOO MAL— 


PLaINTIFF—OPposiTs. Party, 

` Civil - Procedure Code (Act V of 1908), s. 151, 
0. XVII, r. 1—Adjournment granted subject to pay- 
ment of costs—Costs not paid—Defence struck orf — 
Procedure, legality of. 

An adjournment of a case was granted at the 
request of the, defendant but the Court imposed upon 
him the condition that he must pay the costs of the 
adjournment and that ifthe costs were not paid his 
evidence would not be taker. Defendant failed ‘to 
pay the costs of the adjournment and at the date ‘of 
the hearing the Court struck off his ‘defence and pro- 
ceeded ex “parte : 

Held, that the Court was justified in making the 
order and adopting the procedure which it did, under 
P. C., orat any rate under 
s. 151 of the Code. -[p. 864, col. 1.] 

Virabhadrappa Chetty v. Channganma, 21 AL. 403; 
EM. L. J. 189; 7 Ma Dec. (x. s.) 642; relied on. 


Civil revision from. an 'order of théd udge, 


ee ae e a 
[86 1. 0. 1928], 
*.-§mall Cause Court, Allahabad 
‘28th May 1924. 


'- Mr. Ladli Prasad Zutshi, for the Appli- . 


meant... | 
Mr, Damodar Des: for the Opposite Party. 
>. JUDGMENT.—This revision arises 
“under the following circumstances. The 
‘yespondent sued the applicant the East 
-Indiam Railway Company’ for. recovery of 
‘certain damages; 28thof February 1924 was 
' fixed for the hearing of the case. 


‘In adjourning the case the Court said:— 
7 “Defendant wantstime. . Case postponed 
_ to 7th of May on payment of Re. 1 costs. If 
leg are not paid defence will be struck 
“oO figs ki 3 a 
' The casecame up for hearing on the 7th 
_of May and was again adjourned, the Court 
. passing the following order:— : 
_ “I cannot issue commission now. I giv 
’ 15 days’ time to produce the witnesses. 
‘Defendant to, pay Rs. 2 as damages for 
” postponement. 
evidence of the defendant will be taken,” 
* On the 27th of May 924 the costs of 
adjournment not having been paid the 
plaintiff's Vakil pressed upon the Court, the 
view that the defendant had made a default 
„and his defence was liable to be struck off. 
. The Court before acceding to this request 
-asked the defendant’s Vakil whether he was 


ready to pay the costs,’ His-statement was. 


-taken down in the following language:— 
:.:“Defendant’s Vakil is present and is 
ready to proceed with the case. But he is 
unable to pay costs of adjournment.” 
; -Afterrecording this statement the learned 
Judge was of opinion that the defendant 
had no right’ to go-on with the defence and 
he, treating the.case as an ex parte one, 
deereed, the plaintiffs suit after hearing 
the evidence, . 


- In this Court, it is contended - that the: 


slearned Judge of the Court below could 
mot lawfully dismiss the suit and that all 
-that he could do was to make an order of 
‘payment of the costs as a part of the decree. 
_ Tne learned Counsel for the applicant 
-has based-his argument on r. 3, O. XVII of 
‘the ©, P. C..His argument was that his 
client was ready to go on with the case and 
the Court was bound to go on with the case 
in spite of the fact that its orders had not 
-been obeyed. -The learned Counsel for the 
svespondent relies on r. 4, O. XV of the C. 
| P.C. It enables..the Court: to proceed at 
‘once with the disposal of thre case if it finds 


“BAST INDIAN RAILWAY čo. v. dit MAL-RAŁLOO Mat. 
, dated’: the 


) Then the 
..case was adjourned to the 7th of May 1924. , 


If damages be not paid no- 


sês 


„that one of the parties had not sufficient 


reason for not being ready to go on with the 
case, Oo s ; 

|. In my opinion the whole question is one 
of enforcement of the order. of the Cout 
and relates to the method of enforcement. 
The general rules of 1911 prepared by the 


High Court forthe guidance of the Courts 


below have the force of law and Chap. 3, 
.T. 26 layg down the procedure to be adopted 
by. Courts... It says:— ' 
“In no case, when. one’ of the parties is 
“ready to proceed, should an adjournment 
.be granted at the request of the opposite 
party, except on. condition that. a sum com- 
mensurate with the costs which, in the 
‘opinion of .the Court, the party ready to 
proceed will have to incur owing to the 
adjournment, be paid as and when directed 
by the Court to the party ready to proceed, 
-and be his costs in any event.” ` 
_ This rule really reproduces in a different 
‘language the provision contained in O. XVII, 
y.lcfithe ©. P.O. There it is said that 
‘the Court may make such order as it 
thinks fit with respect to the costs occasioned 
-by. the adjournment... In this case, as 
already quoted, the order of the 28th of 
February 1924.imposed the penalty of the 
defence being struck cff in case the defend- 
ant failed to pay the costs of adjournment. 
This was an.order clearly within the com- 
petence of the Court, The term laid down 
was not at all oppressive or improper. If 
the defendant had on the 28th of February 
1924 intimated to the Court that he was 
not going to pay the costs of adjournment, 
the Court would have been justified in pro~ 
ceeding with the hearing of the case at 
once. Similar remarks would apply to the 
order passed on tlie 7th of May 1924. The 
Judge adjourned thé case on eéndition of 
the payment of Rs. 2 as. damages and said 
that in case the damages were not paid the 
defendant would not be entitled to adduce 
‘his evidence. This order, in my opinion, 
was ‘a perfectly competent and proper order, 
Now -the. question is- whether. the Jud ge 
was entitled to enforce his oyders by refusing 
to take thé ,defendant’s evidence and by 
‘striking off the defence or whether he was 
bound to allow his orders to-- be disobeyed 
‘and all that he could do was to make the 
costs of adjournment a part of the costs in 
the cause. Inthe case of Virabhadrappa 
Chetty v. Chinnumma (1), the learned J udges 


© (Qj 21ML £08; SM LT, 189; Ind, Deo, (S, 5) #42, 
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were of opinion that unless. payment .of 
“costs' is made a condition precedent, to 
adjournment it is no# open to the Court to 
strike off .the defende and proceed ea parte. 
I need not express. my opinion as to the 
correctness or otherwise of this case. But 
‘the present casé does certainly come within 
the purview ofeven this ruling, which takes 
‘a’ ‘very lenient view. The orders of the 
learned Judge of the Small Cause Court 


were perfectly clear orders. They imposed . 


certain penalties on the defendant and the 
‘earned Judge has simply enforced those 
penalties- I have already said that the orders 
‘passed were perfectly reasonable ‘orders 
‘and were within the competence of the 
‘Court both under the general rules and 
‘the provisions of the C. P. C. Further, 
s. 151 of the ‘C. P. C., would also justify the 
‘Court in. acting in the way in which it 
‘did act. To have allowed the defendant to 
flout the orders of the Court would certainly 
“have beén anabuse of the process ofthe Court 
‘and would certainly not have been consist- 
‘ant with the ends of justice. I am prepared, 
‘therefore, to*hold that if no other. rule 
applied s. 151 would enable the Court to 
‘exercise its inherent power by enforcing its 
-yeasonable orders. ; f . 
‘+ The petition in revision has no merits and 
‘must fail and it is hereby dismissed with 


‘costs. 


REK Petition dismissed. 


` 6UDA JUDICIAL COMMIS- 
- §YONER’S COURT. 
Stidonp ĈIVIL APPEAL No. 181 or 1924. 
© February 12, 1925. 
i . Present :—Mr. Daniels, J. O. 
Rana UMA NATH BAKHSH SINGH— 
; DEFENDANT—APPELLANT 


versus ` Pe 
Thakur JANKI BAKHSH SINGH— 

ji ` PLAINBIFF— RESPONDENT, ; 
~ Oudh Rent Act (XXII of 1886), s. 107H—U. P. 
and- Revenue Act (III of 1901), s. 79—Land held 
yent free under written instrument—Assessment of rent 
by Revenue Court—Declaration that order of assess- 
mient is ultra vires, whether can be granted—Jurisdic- 
tion:of Civil and Revenue Courts. : 

“Where a question: of proprietary or under-proprie- 
iary right is involved the Civil Courts have , full 
jurisdiction’ to determine it and to grant “such a 
yelief as may bə appropriate to the case. But the 
fe, Hi j as te 


t ? 


_ UMA NATH BAKHSH SINGH. JANKI BAKHSH SINGH, 


‘in the Undo District is 


Tés 1. ©. 19257 


Civil Courts’ do aot “exist for the purpose of review- 


_iig the decisions of the Revenue Courts or ‘decidigg 


on their validity. The two classes of Courts are 
Courts of co-ordinate jurisdiction and the Civil Courts 


‘have no power to control or supervise the decisions 


of the Revenue Courts except fi so far as such power 
is given to them by law. [p. 865, col. 1.] 

Prag v. Muhammad Abdul Husain, 25 Ind. Cas. 
603; 1 O. L. J. 344 and Kishan Dayal v., Deputy 
Commissioner, Partabgarh, 59 Ind. Cas. 566; 23 0. 0, 
342, followed : 

Where under the terms of a deed a person 
acquires'a right to hold certain land rent-free in 
consideration of the surrender of the proprietary rights 
which he previously held therein, -the'case falls 
Within s. 107 H of the Oudh Rent Act and the’ Reve- 
nue Courts are entitled to declare the land to be 
held in under-proprietary right and to assess rent 
upon it and their jurisdiction isnot dusted: by the 
provisions of s. 79 of the U.-P.' Land Revenue Act. 
ip. 865, cols. 1 & 2.]. ` se) nt TaN 

Semble:—The Civil Courts have no’ jurisdiction 


to grant a declaration, apart from any question of 


proprietary or under-proprietary right, thatan order 


-ofa Revenue Court assessing rent on a certain aréa 


held by the plaintiff is ultra vires and inoperative 


against him, 


Appeal from the decree of the Second, 


‘Additional District Judge, Lucknow, at 
Unao, dated the 21st January 1924 in Regu- 


lar Civil Appeal No. 48 of 1923, 
Messrs. Radha Krishna and Bishamba 
Dayal, for the Appellant. : 
Messrs, A. P. Sen and H. K. Ghose; for the 
Respondent. 


JUDGMENT.—In this case the only rè- 


-lief granted by the Courts below to the plaint- 


iff consists of a declaration that an order 
ofthe Board of Revenue assessing rent on 
a certain area held hy him in Mouza Patan 
ultra vires, and 
inoperative against-him. The appellant 
contends.— | : 
' (1) That the order of the Revenue Cour 


“was not ultra vires and : 


(2) that in any case no such declaration 
‘can be granted by the Civil Court. 

The facts of the case are as follows:—On 
20th ‘August 1892. Thakurain Sukhraj 
‘Kunwar, .the predecessor in interest of 
the plaintiff, sold her rights in the villaga 
to Raja Shankar Bakhsh Singh, the grand- 
father of the defendant-appellant, reserving 
for herself the area now in dispute free of 
rent. In 1917, theoriginal parties having died, 
the defendant instituted resumption pro- 
ceedings in the Revenue -Courts under 
‘Chap. VIL A of the Oudh Rent Act. 
The Assistant: Collector held that ‘the 
plaintiff Thakur Janki Bakhsh Singh had 
acquired under-proprietary right under 
s. 107H- of the Oudh Rent-Act and assess- 
ed rent. upon the holding, That decision 


(86 i. 0. 1925] 
bs appealed successively to the Deputy 

ommissioner, the Commissioner and the 
Board of Revenue and was upheld through- 
out. The decisionofthe Board of Revenue 
was given in 1919. In those proceedings 
no plea was taken thatthe Revenue Court 
had no jurisdiction. On 17th May 1923 
the plaintiff filed the present suit for a 
declaration that he was not under- 
proprietor but full proprietor anu that, 
therefore, the decision of the Revenue 
Court was inoperative against him. 
His claim to full proprietary right was 
found against him by the Trial Court 
and was subsequently abandoned. The 
Trial Court dismissed the suit altogether. 
The lower Appellate Court has given hima 
declaration in the terms stated above. 

It appears to me very doubtful ‘whether 
-such a declaration can’ be granted by itself 
apart from ahy question of proprietary 
Tight. Where a question of proprietary or 
under-propriétary right is involved -the 
Civil Courts have full’ jurisdiction to de- 
termine it and to grant such relief as may 
be appropriate to the case. But the Civil 
Courts do not exist for the purpose reviewing 
the decisions of the Revenue Courts or decid- 
ing on their validity. The two classes of 
Courtsare Courts of co-ordinate jurisdiction, 
and the Oivil Courts have no power to control 
or supervise the decisions of the Revenue 
Courts, except in so far as such power is 
given them by law, The Civil Courts have 
in‘seVéral instances refused to grant decla- 


ration as to, the validity of Revenue Court. 


orders on the ground that no declaration can 
properly be granted on a ‘mere question of 
law. [See Prag v. Muhammad Abdul Husain 
(1).] In Kishan Dayal v. Deputy Commission- 
er, Partabgarh (2) it was laid down broadly 
that a suit for declaration that a decree is 
ultra vires cannot be maintained. 

In’ this, case however it appears to me 
that the Revenue Courts acted with’ jurisdic- 
tion and that their jurisdiction is not oust- 
ed by the provisions of s. 79 of the Land 
Revenue Act as contended by the respond- 
‘ent. Section 107 H applied specifically to. 
“Land which. was acquired, in perpetu- 
ity, in consideration of the loss or surrender 
of a right’previously vested in the grantee 
orby written instrument and-for a valuable 
consideration.” 

The under-proprietary right: claimed by 
the plaintiff rests entirely on thé deed of 


:(1) 25 Ind. Cas. 603; 10. L. J, 344, 
-~ (2) 59 Ind, Cas. 566; 23 0, 0, 0342, 
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1892. Under the terms of that deed he, 
acquired a right to hold the land rent free’ 
in consideration of the surrender of the 
proprietary right which he previously held. 
The case, therafore, comes under the first 
portion of the provision cited above. The 
Board of Revenue has held in precisely 
analogous circumstances in Munshi Gobnid 
Prasad v. Suraj Bakhsh (3) that it also comes 
under the second portion. In consideration 
of a transfer of proprietary right the vendee 
had covenanted to pay acertain sum as 
purchase-money and at the same time to re- 
cognize-the vendor's right to holf certain 
land in under-proprietary tenure free of 
rent. The Board of Revenue say with regard 
to this.— 

“The vendor's title to this under-proprie- 
tary holding rests upon this covenant and 
it is no straining of language to say that 
the holding is rent-free grant and is land 
acquired by written instrument and for a 
valuable consideration.” 

In either view the Board of Revenue was 
entitled to declare the land to be held in 
under-proprietary right and to assess rent 
upon it. For these reasons I allow the 
appeal and dismiss the suit with costs in all 
Courts. 

Z. K. Appeal allowed, 


(3) Selected Decision No. 4 of 1903. 


y 





CALCUTTA HIGH COURT. 

APPEALS FROM APPELLATE DECRERES 
Nos. 1171, 1172 AND 1173 oF 1922, 

August 25, 1924. 
Present:—dJ ustice Sir Ewart Greaves, 

Kr, and Mr. Justice Chakr@varti. 
DEBENDRA LAL PANJA AND 
OTHERS—-PLAINTIFF8— APPELLANTS 

versus 
NILMONEY PRODHAN AND oraens— 
DEFENDANTS —RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 60-—Bengut 
Land Registration Act A of 1876), s. 78—-Regis- 
tered owner—Sutt for rent—Tenant, liability of. 

Where a person has been registered. as owner of 
certain land under the Bengal Land Registration Act, 
the tenant holding the land is precluded, under tho 
provisions ofs.60 ofthe Bengal Tenancy Act, from 
pleading inaeuit for the recovery’ of rent by the 

= 
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régister ed owner "ihaf ue ag is not thé true owner 
of the land. jp. 866, col. 

Hem Chunder Misri v. 5 jan Sir Sourindra Mohan 
Tagore, 5 O. W.N. 482 and Sadhu Charan Palv. 


Radhika Mohan Roy, 8 C. W. N; 695, followed. 
Under s: 78 of the Bengal Land Registration Acta 


tenant isnot bound to pay rent to a person whose. 


name has not been registered under that Act. [ibid.] 


Section 63 of the Bengal Tenancy Act and s. 87 of. 
the Bengal Land Registration Act are complementary’: 


to each other and must be read together. [ibid] 


_ Appeal against the decree of the Addi- 


tional District Judge, First’ Court, Midna- 
pore,-dated the 7th March 1922, reversing 
that of the Munsif of Danton, dated the 
28th June 1921. A 


- Babus Panchanan Ghosh and Bankim 
Chandra Banerji, for the Appellants. 

Bahu Narendra. Nath: Chowdhury ` for 
Babu Debendra Nath Kumar, for the Res- 


Bendente 
ea JUDGMENT. 


We NA d.-—This is an | appeal 
by the ‘plaintiff and arises-out of a suit 
brought by him for. recovery of arrears of 
rent in respect of 5 jamas ‘which are de- 
scribed in the plaint. The First Court gave 
a decree-and the lower Appellate Court 
has dismissed the suit. The plaintiff's 
case was that thé. land in suit appertained 
to the Behali Niskar, Bahali 1668 B Re- 
gister and O Register of the Collector of 
Midnapore that those lands were sold in 
execution of a certificate for, arrears of 


road cess and that he purchased those | 
lands in October 1915 and got his name `~ 


registered in the Collectorate under the 
Land Registration Act and that the defend- 
ants held those lands at the rents men- 
tioned by the plaintiff and that the plaintiff 
was, therefore, entitled: to recover the rent 
due from the defendants. The defence of 
the defendants was that there was no re- 
„lationship of landlord and tenant between 
“the plaintiff and the defendants and that 
one Nakari Meah and his - co-sharers 
were really the landlords of the defendants 
to whom the defendants had paid the 


rent due and that accordingly the plaintiff | 
-predecessor-in-interest ? and 


was not enfitleé@ to recover the rent sued 
for. 
sured at the time of the thak-bust-survey 
-and that the plaintiff asked for a local 
_investigation and that a Commissioner 
-was appointed ' 
“found and reported that Chawks Nos. 
16 and 17 of the thak-bust map covered 
: the. lands in. suit, The Munsif accepted 
rose 


-DEBENDRA LAL PANJA P, NILMONEY PRODHAN, - 


It appears that the bakalis were mea- - 


who had in this case - 


[86 1. O: 1925) : 


that finding of the- (Commissioner and held . 
that the plaintiff as a purchaser of thik. 
property acquired the title and as he was 
registered under the Land Registration Act . 
the defendants under s. 40 ofthe Bengal’ 
Tenancy Act.were estopped from pleading - 
that the rent was not due to the plaintiff. - 
Section 60 is quite clear and it appears. 
that in the. case of Hem Chunder Misri v. 
Rajah :Sir Sourindra Mohan Tagore (1); 
and in the. case of Sadhu Charan Pal v. 
Radhika Mohan Roy (2) it has been clearly, 
laid- down: that when a person has been 
registered as a,owner of certain land under: 
the. Land Registration Act the tenant hold- 
ing: ‘that land is precluded under thé pro~; 
visions of s. 60 of-the Bengal Tenancy, 
Act from pleading that, the registered 
owner is not the true owner. It also ap 
pears from s. 78 of the Land Registration, 
Act VIII of 1876 (B. C.) that 4. tenant is 
not bound to pay rent to a person whose’ 
‘name has not been registered under that; 
Act. Taking the two sections together it | 
appears that those two sections are com- , 
plementary to each other.. Section 78 ‘pro- 
vides that a tenant is ‘not, bound to pay. 
rent to a person who. is ‘hot. registered 
and s. 60 of the Bengal . Tenancy Act 
provides that he ‘is bound. to pay to the 
person 30 registered. The. ‘learned District 
Judge in reversing the judgment of the 
Munsif recorded a judgment from which 
it-is difficult to understand what’ he. really 
intends to find. But itis. quite elear-that 
‘the finding that the lands“do’ appertain to 
the property purchased, by the plaintiff is 
not set aside. On the contrary the learned 
District ' Judge based the argument which 
it is difficult to follow, that even that 
assumption is not of any avail to the plaint- 
iff. The learned District Judge Tefers ‘to 
the case of Lodai Mollah v. Kally Dass 
Roy (3) and says ‘that the only relevant 
-questions that arise in a suit. for rent are :— 

(1) Did the defendants ever pay rent to 
‘the plaint and so acknowledged him as. 
a landlord ? ' 

(2) Did they pay rent to the plaintiff's 


(3) Did they pay rent to N: akari Meah and 
others for the years insuit? It appears 


„to us that the case cited does not limit 


the question to those indicated by the 


i 50. W.N. 482. 

) 80. W.N. 695 
ROA 238; 10 ©. L, R. 581; £ Shome È. R. 375; 4 
Deo. (N, 8.) 152, 
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learned District Judge. In that case Mr. 


Justice Field clearly points out that in a- 


suit for rent if the plaintiff claims such. 
a title and before he can succeed, if his 
title is challeng#d by the defendants he 
shall have to establish that heis entitled 
to sucha rent. Here the present plaintiff 
had established by showing that the lands 
in suit appertained to the “property which 
he had purchased at the auction sale and 
the plaintiff has further proved that his 
name has been registered under the Land 
Registration Act, These findings are, in 
our opinion, not quite enough to entitle 
the plaintiff to a decree for 
claimed. In this suit the defendants are 
not entitled under s. 60 of the Bengal 
Tenancy Act to pay the rent due for the 
land sin suit to Nakari Meah. If he is 
bound to pay the rent to the plaintiff he 
cannot be sued for this rent by Nakari 
because s. 78 of the Land Registration Act 
would bea bar to such a suit. Therefore, 
it appears to us that the defendants are in 
no way concerned with the question which 
may arise hereafter between the plaintiff 
and Nakari. The plaintiff, asa registered 
owner would be entitled. to recover rent 
until Nakari establishes his name against 
the plaintiff. So long as this is not done 
the tenant if he has paid his rent for the 
land is protected from paying the rent 
over again to another person. 

We, “therefore, . set, aside the judgment 
and decree of the learned District Judge 
and restore those of the Munsif with costs 
in this Court and in the lower Appellate 
Court. 

This judgment will also govern the ‘other 
two Appeals Nos. 1172 and 1173.- 

Greaves, J.—I agree. 

Z. K. Appeal decreed, ~ 


BOMBAY HIGH COURT. 
“ Szoonp Crvin Appeau No. 506 or 1923. 
’ . September 18, 1924. 
Present :—Sir Lallubhai Shah, KT., 
Acting Chief Justice, and 
i Mr. Justice Kincaid. . 
SHRIDHAR RAMBHAU MANE— 
DEFENDANT:—Å PPELLANT 
VETSUS EM 
‘GUJABAI MHASKU SHEWALE— ` 
4 : PLAINTIEF— RESPONDENT, $ 
Specific ini Act (I. of 1877),-88. 42; By Windowe 
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opened in wall—Suit for declaration and injunction 
— Obstruction, denial of-—Relief. 

Defendan: opened certain windows in her wall a 
the plaintiff brought a suit“fpr a declaration that the 
defendant had no right to open the windows and for 
an injunction ‘restraining the defendant from interfer- 
ing with the closing of the windows by the plaintiff 
from his side. The defendant in her written state- 
mont did not admit the plaintiff's right to close the 
windows but denied the alleged obstruction and such 
obstruction was not proved : 

Held, that under the circumstances it would 
be sufficient to declare that the plaintiff had a right 
to close up the windows put up by the defendant in 
the wall from his side, with liberty reserved to the 
plaintiff to apply for an injusction in case his right 
Bere respected by the defendant. [ps 868, col. 2; 
p. 869, col. 1. 

Bindu palin’ Chowdurani v. Jahnabi Chowdhrani, 
24 ©. 260; 12 Ind. Dee. (N. s.) 840, relied on. 

Second appeal from the decision of the 
Acting District Judge, Poona, in Appeal 
No. 127 of 1922, reversing a decree of the 
Joint Subordinate Judge at Poona, in 


Civil Suit No. 311 of 1921, 


Mr. D. A. Tulzapurkar, for the Appel- 
lant. 


Mr. W. B. Pradhan, for the Respondent. 


SUDGMENT.—This second appeal 
arises out of a suit filed by the plaintiff for 
a declaration that the defendant had no 
right, to open new jalisor lattices in the 
wall in dispute, and for an injunction res- 
training the defendant from interfering 
with the closing of the said jalis by the 
It was alleged that 
the jalis were put up by the defendant in 
1920 when the plaintiff was absent, and that, 
though an attempt was made to close up 
the jalis on behalf of the plaintiff, that 
attempt was resisted by the defendant, 
and that the defendant insisted upon keep- 
ing the jalis open without any obstruction 
from the plaintiff's side. -The defendant 
in her written statement maintained that 
both the jalis were ancient amd not newly 
opened as alleged by the plaintiff, She 
repudiated the statement that she had 
caused obstruction to the plaintiff in any 
way and had removed the bambod said to 
have been put up by the plaintif. She 
did notin terms repudiate the allegation 


that she had insisted uppn her right to 
. keep the jalis unobstructed. On these 


pleadings issues were framed, and the Trial 
Court found that the upper jali was ancient 
and in fact it was. admitted by,the plaint- 
iff that the upper jali was ancient, But- 
the Trial Court found that the lower jali 
was.new as alleged by the plaintiff and 
that the defendant bad no right to prevent 
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the plaintiff from closing the jali from his 
side of the wall. The Trial Court, however, 
was not satisfied that the plaintiff had in 
fact attempted to close the jali and that 
the defendant had prevented him from 
doing so. The Court did not consider it 
necessary tograntany injunction It de- 
clared that the defendant had no right to 
Greate any new easement on the plaintiff's 
land by opening any new jalis to the south 
of the plaintiff's house and that*she had 
no such right in respect of the lower jali 
recently opened by ‘her in it. 

The defendant appealed, and apparently 
the finding that the lower jali was new not 
questioned. It was urged in the lower 
Appellate Court that as the alleged obstruc- 
tion on the part of the defendant was not 
proved the plaintiff had not suffered any 
injury and that the suit was not maintain- 
able. This contention was allowed by the 
Jearned District Judge with the- result that 
the plaintiff's suit was dismissed with costs 
throughout. 

The plaintiff has appealed to this Court. 
It is urged in support of this appeal that 
whatever the nature of the relief which the 
Court may grant under the circumstances, 
thesuit should not have been dismissed, 
and the question of jali being old or new 
should not have been left open when it was 
in fact proved that the jali was new. On 
behalf of the respondentit is not disputed 
before us that the jali is new. In fact the 
conténtion of the defendantin the Trial 
Court was that it was ancient and that she 

' had the right to maintain the jali unobs- 
tructed by the plaintiff.’ If the jali is new, 
as is now conceded and as was found by 
the Trial Court, it is clear that the plaintiff 
would have theright to close the jali from his 
side and the defendant would have no right 
to obstruct hin in doing so. Under these 
circumstances it seems to us that the suit 

“should not have been dismissed but a relief 
approprigte to the facts found should have 
been awarded so as toprevent any further 
litigation’ on the same question which has 
been litigated in this suit. The view taken 
by the lower’Appellate Court appears to be 
based upon a somewhat narrow reading of 
the pleadings. 
this case that his right to close up the 
window from his side was denied by the 

. defendant. He aileged further that actual- 
ly the defendant obstructed him in closing 
the window. This last allegation 
was not proved but the other al 

es 
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The plaintiff alleged in- 
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legation that she had denied his right 
close up the window was not denied i 
the written statement. Further the asser- 
tion in the written statement that this win- 
dow was ancient goes to sipport the allega- 
tion in the plaint that the defendant had 
insisted upon maintaining his jali unobs- 
tructed on the side of the plaintiff and had 
not accepted the plaintiff's view of the 
matter. Under these circumstances, it is not 
reasonable in our opinion to hold that the 
suitis not maintainable. Under s. 54 of 
the Specific Relief Act when the. defend- 
ant invades or threatens to invade the 
plaintiff's right to or enjoyment of pro- 
perty, the Court may grant a perpetual in- 
junction in the cases mentioned inthe sec- 
tion. In the present case there is an allegation 
that the defendant threatened to invade the 
plaintiff's right to enjoy his property with- 
outthe new jali getting any light or air 
from his side, and as we have already stat- 
ed the defendant contested the, position 
that the jali was new anc! maintained her 
right to obstruct the plaintiff. Thus there 
was sufficient basis for the Trial Court 10 
deal with the case on its merits; and it is 
not without significance that in that Court 
apparently, no issue was raised as to the 
maintainability of the suit. The principle 
governing cases of this nature may be 
gathered from the judgment in Bindu Basini 
Chowdhrani v. Jahnabi Chowdhrani (1) As 
pointed-out in that judgment- (page 264). 

“Whether the case is one in which an 
injunction or any other relief should be 
granted, or what precise form the injunction 
should take, are questions which the Courts 
dealing with the facts must decide with 
reference to the provisions of ss. 53 and 54 
of the Specific Relief Act. It may be that 
the plaintiff is not entitled to the relief 
which she claims or to relief in the particu- 
lar form which she claimed it, but that would 
not make thesuit unmaintainable.” 


Those observations apply to the facts of 
the present case. The finding that the 
plaintiff did not put up the bamboos to 
obstruct the window and that the defendant 
did not remove any such obstruction may 
affect the reliefs to be granted under the 
circumstances, but cannot render the suit 
unmaintainable. Under the circumstances 
of this case, we think that it would be suffi- 
cient to-declare the right of the plaintiff 


‘reserving liberty to him to apply to the 


(1) 24 0, 260; 12 Ind, Dee. (x. s.) 840, 
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Trial Court in case'hereafter that right is 
Bt respected by the defendant. We, there- 
fore, allow this appeal, set aside the decree 


of thelower Appellate Court, and declare: 
has a right to close up., 
the new window, put up by the defendant in’ 


that the plainti 


the wall from his side, and reserve liberty 
to the plaintiff to apply for any in- 
junction, in case any obstruction is caused 
by the defendant inthe assertion of that 
right. 

. The plaintiff to havehis costs throughout. 

Z. K. 
“Appeal allowed.. 


ALLAHABAD HIGH COURT. 
MiIsORLLANEOUS Case No. 415 or 1924. 
November 12, 1924. i 
Present:—Mr. Justice Kanhaiya Lal and 
Mr. Justice Mukerji. 
KHARAK SINGH—JUDGMENT-DEBTOR— 
APPLICANT 


Oe versus f 
LACCHAM SINGH-—DRCRER-HOLDER— 
OPPOSITE PARTY. 


Civil Procedure Code (Act V of 1908), ss. 33, 142, 


0. XX, rr. 1, 8—Judgment, delivery of, mode of— 
Notice to parties, absence of, effect of—Pre-emption 
decree directing payment of money within certain 
period—Notice to plaintiff after delivery of judgment 
—Computation of period. 

Where a judgment is signed and dated in the 
absence of ths parties without any notice having been 
previously given to them of the date on which judg- 
ment was to be delivered, such delivery does not 
amount in law to pronouncement within the meaning 
of the provisions of O. XX, r. lof the O. P. ©. [p. 869, 
esl, 2; p. 570, col. 1.] 

The date of the delivery of a judgment is the date 
on which the judgment is pronounced in open Court 
in the presence of the parties or after previous notice 
to them. [ibid.] 

In a pre-emption suit the judgment was signed, 
dated, and delivered in the absence of the parties and 
their Pleaders, and without previous notice to them. 
The judgment was dated the 14th of February and. 
directed the plaintiff to deposit the pre-emption money 
within three months of that date. 
not served with notice of delivery of the judgment 
till the 25th of February: $ 

Held, that although the pronouncement of judgment 
was irregular, as the decree explicitly required the 

‘payment of the money within three months from the 
idth of February and plaintiffhad notice of it the 
time of payment must be computed from the 'l4th of 
February as directed by the decree and not from the 

_ 25th of February on which date plaintiff had notice 
of the judgment. [p. 870, cols. 1 & 2.) 

Reference under Rule 17 of the Rules 
and Orders relating to Kumaun: Division of 
the year 1893, yak : 


KHARAK SINGH:®, LACCHAM SINGH, 


‘missioner in Kumaun. 


The plaintiff was ` 
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Mr, P. L. Banerji, for the Applicant. » 

. Dr. K. N. Katju, for the Opposite Party. 
JUDGMENT. 

Kanhaiya Lal, J.—This is areference 
under r. 17 of Kumaun Rules, arising out 
of-a suit for pre-emption brought by the 
plaintiff in the Court of an Assistant Com- 
The Assistant Com- 
missioner heard the suit on the 24th 
August 1921 and reserved his judgment. 
On the 14th of February 1922-the Assistant 
Commissioner signed, dated and delivered 
‘his judgment in the absence of the parties 
or their Pleaders and without previous 
notice to them; and he directed that the 
order passed should be communicated to 
the parties through the patwari. The judg- 
ment directed the plaintiff to deposit the 
-pre-emption money within three months 
of ‘that date, but’the plaintiff was not served 
with a notice of its delivery till the 25th of 


February 1922. He filed an appeal from 


the, decree about the amount of the con- 
sideration money made payable by him, 
and about his costs; but his appeal was 
dismissed except about costs on the 10th 
May 1922. On the 25th of May 1922 he 
deposited the money required, but the 
judgment-debtor contended that that pay- 
ment was: not made within the time allowed 
by the decree. The Assistant Commission- 
er repelled that contention. His order was 
upheld by the Deputy Commissioner on 
appeal. But on a further appeal the Com- 
missioner of the Kumaun Division held 
that the plaintiff had failed to comply with 
the condition imposed by the decree and 
that his failure to do so had converted the 
decree into-one in favour of the vendees. 
The first question referred for our opinion 
is whether the judgment of the Assistant 
Commissioner dated the 14th of February 
1922 was validly pronounced within the 
meaning of O. XX, rr. l-and 3 of Sch. I of 
the ©. P. O. “Section 33 of the CO. P. C. 
requires that the judgment shal? be pro- 
nounced in open Court; and O, XX,r. 1 
provides that after the case has been heard 
the Court shall pronounce the judgment in 
open Court either at onée or at some 
future date, of which dus notice shall be 
given to the parties or to their Pleaders. 
Section 142 of the Code requires that all 
orders or notices served on or given to any 
person under the provisions of this Code 
shall be in writing. No such notice was 
given in this case to the parties or their 
Pleaders, The judgment was signed gnd 
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‘dated in the absence of the parties without 
any such. notice having been previously 
given; and we do nottonsider that such a 
delivery amounts in law to a pronounce- 
ment within the meaning of the clear and 
mandatory provisions of O. XX, r. 1 of. the 
Code. There was in effect no pronounment 
of the judgment in law; and the plaintiff 
had no notice of it until the 25th of 
February 1922 when the delivery of the 
judgment was formally communitated to 
him. 
.. ‘The second point’submitted for our opin- 
jon is whether the period of ‘three months 
should ‘be calculated from the date the 
judgment was signed in the absence of the 
parties and without previous notice to 
them, or whether it should be computed 
from the 25th of .February 1922, the -date 
when the parties were informed of the pro- 
mouncement cf the judgment through the 
patwari. In view of the clear provisions 
of the Code, above referred to, a judgment 
signed and dated by the Presiding Judge 
jin the absence of the parties or without 
previous notice to them does not stand on 
a higher footing than a judgment so signed 
and dated and kept hy him in his pocket 
or sent by him for delivery to his successor 
in office. The date of the delivery of the 
judgment must in either case ‘be the date 
when the judgment is pronounced in open 
Court in the presence of the parties or 
_.after previous notice to them. 
. The notice, intimating the delivery of'the 
judgment in this case, was dated the 14th 
“Kebruary 1922 and asked the plaintiff to 
‘deposit the money within three months 
without any specification as to the date from 
which the period was to be computed. But 
“the decree, which followed the judgment 
expressely „directed the payment of tke 
-money within three months from its date 
. that is from the 14th February 1922, The 
plaintiff obtained copies of the judgment 
“and the decree, and he filed them with his 
appeal; but his appeal was unsuccessful 
_except about his costs and in other respects 
that decree was affirmed. e à: 
; -The law”of this country only contem- 
_ plates the.giving of a notice ofan intended 
„pronouncement of a judgment.’ It does not 
“eontemplate the giving ofa notice after 


. such: pronouncement has ‘been effected. ' 


: The pronouncement was, therefore, irregular. 
: But.as the decree explicitly required the 


. payment of the money within-thres months .. 


from the 14th of February -1922; and the 
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plaintiff had notice of it, the time of pa 
ment must be computed from the. 14th x 
February 1922, as directed by it; and the 
failure to make such payment must attract 
the -consequences which “the decree des- 
cribes. The plaintiff is bound by the 
decree and cannot, as long as that decree 
stands, be allowed to go behind or question 
its terms. - eT 

With the above expression of opinion the 
record will be returned, The costs of the 
Reference in this Court will be assessed at 
Rs. 32 and ought to be allowed to the de- 
fendants vendees from the plaintiff, 


Mukerji, J.—I entirely, agree. I lay 


- particular stress on the fact that the decree — 


of the First Court was affirmed on appeal. 
Z. K. Record returnėd. 


y 
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BOMBAY HIGH COURT. 
Seconp OrviL Appear No. 608 or 1923. 
_, September 19, 1924. 
Present:—Sir Lallubhai Shah, Kr., 
Acting Chief Justice, and Mr. Justice 
Kincaid. 
Bar NURJAN BEGAM—Derenpant— 
_ APPELLANT i 
versus 


` HANSRAJ JETHUMAL & Co.—PLAINTIFFS 


—REsPoNnpENTS. 
‘Civil Procedure Code (Act V of 1908), O. XXXIV, 


T. 1h—Separate mortgages—Decree on one mortgage— 


Property comprised in other mortgage, whether can 


be sold. 


Where there are different but simultaneous mort- 
ges of different items of the mortgagor's property 
in favour of the same mortgagee which can reasonably 
be -treated as constituting one transaction, the Court 


. would be slow to allow the mortgagee to resort to a 


device which would enable him to do something 


-which it is the object of r. 14 of O. XXXIV of the 
JO. P. C. to prevent. In the case, howevtr, of different 


.and independent mortgages of different items of’ pro- 
perty belonging to the same mortgagor in favour of | 
‘the same mortgagee, there is nothing in law to 


- prevent the mortgagee to sell property which is the 


subject-matter of one mortgage in execution of a 
decree obtained on another mortgage which does not 


cia si the property proposed to be sold. [p. 871, 
col, 2. 


Second - appeal from the decision of the 
Assistant Judge, Poona, in Appeal No. 160 
of 1922, confirming an order of the First. 

Subordinate Judge at Poona, in 
Darkhast No. 1459 of 1920. . 
Mr. A.G. Desai,. for the Appellant. 
Mr. J. R. Gharpur, for the Respondents ` 
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“- - -- JUDGMENT, . 
sg Shah, -Actg. C. J.—These appeals 
taise an interesting “guestion of law as tò 
the interpretation of Os XXXIV, r. 14, of 
‘the O. P. C Thegfacts are these :— 
|. The plaintiffs obtained a mortgage-in res- 
pect of two houses Nos. 624 and 848 on 
July 1, 1914, from the defendants. - There 
‘was a second mortgage in respect of the 
same houses in favour of the plaintiffs with 
which we aré not directly concerned. On 
October 15, 1915, there was another 
Mortgage in favour ofthe ‘plaintiffs in 
respect of house No. 780 by thesame parties. 
In 1917 about the-same time the plaintiff 
filed’ two suits to recover rents due in res- 
pect of the -mortgaged properties and for 
possession thereof. The rent was apparent- 
‘ly due under rent-notes under which the 
mortagors ‘continued in possession at ten- 
ants of the mortgagees. In each suit they 
‘obtained a decree for possession as also for 
“the rent claimed. Thus, on April 16, 1919, 
the plaintiffs had two decrees in their.favour 
in respect of claims arising under these two 
. distinct mortgages. They then applied to 
bring’ the property mortgaged under the 
mortgage of October 15,1915, to sale in ex- 
ecution of the decree passed in respect of 
the claim arising ‘under the mortgage of 
July 1, 1914, and they applied'for sale of 
the property mortgaged under the mortgage 
of July 1. 1914, inexecution of the decree 
obtained by them in respect’ of the claim 
under the mortgage of 1915. The question 
that arose was whether in virtue of the 
provisions of r. 14 they could bring the 
mortgaged property to sale otherwise than 
by instituting a suit for sale in enforcement 
of the mortgage. The lower Appellate Court 
has held that under r. 14 the-plaintiffs were 
prevented from bringing the mortgaged 
property to sale otherwise than by institut- 
ing a suit in execution of the decree obtain- 
éd by them for the payment of money in 
satisfaction of the claim arising under that 
particular mortgage. The plaintiffs’ position 
was that they sought to bring the property 
to sale in execution of the: decree for the 
payment of money in satisfaction of the 
claim arising not under that particular 
‘mortgage but under the other mortgage.” 
': Defendant No. 2 has appedled to this 
Court from the orders passed by the lower 
Appellate Court disallowing-her contention 
and in support ofthe appeals it is urged 
that both these mortgages should be taken 
‘really as practically one transaction con- 
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stituting the mortgage within,the mefning 
of r. 14, that both the claims should be 


. treated really asarising under- two mortga- 


ges, that quite apart from the circumstance 
whether the claim arises under one mort- 
gage or the other within the meaning of 
r. 14 the plaintiff really seeks to bring 
to sale the property mortgaged in ex- 
ecution of decrees in respect of claims 
arising under the mortgages taking 
both the mortgages together. On the 
other hand it is urged that these two 
are distinct transactions and that as the 
Legislature has expressly limited the 
scope of r. 14 to claims arisifig under 
the mortgage, there is no reason why 


‘the plaintiff should not be allowed to 


proceed in execution against the mortgage 
property if he seeks to execute a decree 
which has been obtained not in respect of 
a claim arising under the mortgage -but 
otherwise.. Speaking for myself, I do. not 
think that the point is entirely free from 
difficulty, and it may be that where there 
are simultaneous and different mortgages 
which could reasonably be treated as con- 
stituting one transaction the Court would 
be slow to allow the plaintiffs to resort to 
a device which would enable them to do 
something which itis the object of r. lé 
to.prevent. But in the present. case, I 
do not think that having regard to the 
wording of the rule the words “the mort- 
gagee” could be read as applicable to both 
the mortgages. The transactions were 
quite distinct and independent; and it does 
not matterif the plaintiffs seek to enforce 
the decree against the mortgaged property 
so long as the claim in respect of which 
they have obtained a decree is not a claim 
under the particular mortgage. Whether 
the claim arises under another mortgage 
or is a simple money claim cannot make 
any difference to the application ofr. 14. 
The wording of r. 14is not the same as 
that of the repealed s, 99 of the Transfer 
of Property Act. Its scope is reséricted to 
the case of a decree for the payment of 
money in satisfaction of aclaim arising 
under the mortgage. I think that to read 
“mortgage” in the singular as including 
“mortgages” in the plural with reference to 
mortgages which are independent and 
cannot be rightly treated as forming one 
transaction of mortgage would involve a 
repugnancy in the subject and context, 
Having regard to the fact that the two 
mortgages here are quite independent, 1 
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am satisfied that the view taken by the 
lower Appellate Court is right. We, 
therefore, dismiss both the appeals with 


costs. e 
Kincaid, J,—I dgree. 


Z. K. Appeal dismissed, 


aeaaee tee 


ALLAHABAD HIGH COURT. 
BECOND Crvin APpRAL No. 746 or 1923, 
“a November 26, 1924. 
Present:—Mr, Justice Mukerji. 
KHARBAR—DEFENDANT—ÅPPELLANT 


versus 
Sheikh ABDUL RAOOF AND OTHERS 
— PLAINTIFFS AND DEEENDANTS—., 
RESPONDENTS, i 

Agra Tenancy Act (II of 1901), s. 88—Landlord and 
tenant—Surrender without consent of landlord, valid- 
ity of—Liability of tenant. 

A.tenant may surrender his holding without the 
consent of the landlord by actually giving up the 
lands. His’ only liability in such a case is to pay 
the rent for the first year of his non-occupation ; it 
does not extend any further. [p. 872, col. 2; p.873, col. 1.] 
- Second appeal from a decree of the 
District Judge, Allahabad, dated the 30th 
of January 1923. 

Mr. Ajudhia Nath, for the Appellant. 

Dr. M. Waliullah and Mr, Sakhawat Ali, 
for the Respondents. i 


JUDGMENT.—This appeal arises out 
of a suit for arrears of rent for the years 
1325, 1326 and 1327 Faslis. i l 

The plaintiffs claimed as mortgagees of 
a certain ex-proprietary holding. They sued 
two persons, the appellant Kharbar and 
one Baldeo on the allegation that they 
were the plaintiffs’ tenants. Kharbar 
pleaded that he had ceased to be a tenant, 
that he wag ejected by Baldeo several 
years before the institution of the suit and 
.that Baldeo alone was in possession. Bal- 
deo pleaded that he was not a tenant of 
the plairtifis and that he had purchased 
the lands from the original tenants. He 


denied that the plaintiffs were mortgagees. ; 


He asserted, his own possession antl denied 
that Kharbar was in possession. i 

The leaned Judge of the lower Appellate 
Court found the following facts:— 

He found that Baldco purchased the 
holding frem the origina] mortgagors, ibat 
Baldeo obtsined possession in 1293 Fasli and 
has been in possession since. that Kharbar 
is not in possession and that Baldeo is not 
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the plaintiffs’ tenant. The learned Judge 
made a casual remark that ‘Kharbar was in 
collusion with Baldeo. There was’ 

allegation on either side to that effect nor 
doés there appear any shee ae on the point. 
At another place the learhed Judge opined 
that the possession of Baldeo was that ofa 


- sub-tenant of Kharbar. This is an opinion on 


a point oflaw and Ido not accept it asa 
finding of fact. The learned Judge agreed 
with the First Court as to the liability of 
Kharbar for rent on the ground that Khar- 
bar not having served a notice of surrender 
he continued to be liable to pay rent. 
The question is whether on the find- 
ings of the learned Judge the liability of 
Kharbar for the rent of the years 1325 to 
1327 Fasli can be.established in law. 
Kharbar does-not hold under any written 


lease. He did not hold for any particular 


term. He was only a sub;tenant from year 
to year. He could sever his.connection 
with the land by surrender or by an agree- | 
ment with the land-holder. In my opinion 


it is not necessary for a surrender, to be 


‘binding on the land-holder, to be made 
with the consent of the Jand-holder. Seç- 
tion 83, cl. (1) of the Tenancy Act says that 
a tenant who is not bound’ bya lease or 


other agreement for a fixed period may, at 


the end of any agricultural year, surrender 
his holding. There is a proviso to the 
effect that he shall not surrender only. a 
portion of his holding. The second clause 
of the section says that notwithstanding 


such surrender, he shall be bound to pay 


the rent of the following agricultural year 
if he has failed to give a notice of the 
intended surrender on the first day of Aprilof 
the current year. This would imply that the 
penalty of not giving a notice is this that 
the tenant would pay the rent for one 
whole year following the. date of his sur- 
render. There is no other penalty. The 
second clause further implies that there 
may be a surrender without the cousent 
of the land-holder. This indication afford- 
ed by cl. (2) of s. 83 is strengthened by 
cl. (3) of the same section. That clause 
says that nothing in s. 83 shall affect any 
arrangement by which a tenant and his 
land-holder may agree to the surrender of 
the whole or any portion of a holding. 
Here alone comes the question of surrender 
with the consent of the land-holder. My 
opinion, therefore, is that a tenant may 
surrender his holding by actually giving 
up the lands. His liability in the circums 
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of the rent for the first year:of his non- 
otcupation. , 
Applying this law to, the facts of the 
present case we find that the appellant 
ceased. to be in possession of the holding 
for the first time in 1323 Fasli: There was 
a suit for arrears of rent against him for 
the years, 1322-1323 Faslis and that.suit was 


decreed. Under the law as ‘propounded ` 
above the.claim-for 1323 Fasli was, it seems, 


rightly decreed. But there seems to be no 
authority for the proposition that the ten- 
ants’ liability extends further and is 
unlimited in.time although he may not-be 
actually in possession. The plaintiffs had 


notice of the fact that Baldeo has been in 


possession of the land. In the suit for the 
rents of.the.years. 1322-1323 Faslis the ap- 
pellant pleaded that he was not in posses- 


sion and -that Baldeo had taken possession’ 


of the land. - This is mentioned by the 
learned:District Judge himself. ‘Then there 
remains the fact that Baldeo was impleaded 
as: a. defendant by the plaintiffs for the 
simple reason that they could not get over 
the fact that Baldeo was in possession. 
In my opinion the plaintiffs could not shut 
their eyes to the’ facts and continue charg- 


ing the appellant with rent. 


I hold that the appellant,is not liable 
to pay rent for the years in suit, . 

. The appeal succeeds and it is hereby 
allowed and: the suit. of the plaintitfs-res- 
pondents is dismissed with costs through- 
out as against the appellant. 


Z. K, Appeal allowed. 


BOMBAY HIGH COURT 
‘Firsr CrviL APPEAL No. 62 of 1923, ` 
| September 19, 1924. 
Present:—Sir Lallubhai Shah, Kr., ` 
Acting Chief Justice, and Mr. Justice 


: Kincaid. | 
VELCHAND SAWAJI MARWADI AND 
OTBERS—PLAINTIFFS—APPELLANTS 

p VETSUS - 
- SITARAM TUKARAM AND OTHERS— 
'  DEFENDANTS—RESPONDENTS. . 
Transfer of Property Act (IV of 1882), s. 58— 
Hollow transaction— Declaration, suit for, maintain- 
ability ef.” 
The mere fact that a transaction relating to im- 
moveable property is hollow in the senss that it 
ig without consideration and is not intended to 
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vest any rights in the transferee doeg not make it 
the less a transfer of immoveable property within 
the meaning of s. 53'of the Transfer of Property’ 
Act, and if the effect of the transfer is to pre- 
vent the property from jng reached by the cre- 
ditors of the transferor, they are entitled to obtain a 
declaration of the character of the transaction as 
falling within the purview of s. 53.0f the Transfer of 
Property-Act. ‘[p. 874, col. 1] ne 

First appeal from the decision of the 
First Class ‘Subordinate Judge at Poona, 
in-Suit No. 909 of 1921. 

Mr. J. G. Rele, for the Appellant. 

“Mr. V. D. Limaye, for the Respondent. | 

JUDGMENT.—The plaintiffs in this 
case sued for a declaration that dhe sale- 


. deed passed by defendant No. 1 to defen- 


dant No.2 on January 4, 1921, was hollow 
and executed with the intention to defraud 
the. plaintiffs and that, therefore, it was 
null and void. Plaintiff No. 1 had-obtained 
a. decree against defendant No.1 in April 
1921 and was a decree-holder against de- 
fendant No. 1 at the date of the suit. 
Plaintiff No 2 was a creditor but had not 
obtained a decree. It appears from the evi- 
dence that the plaintiffs stated thatthe suit 
was on behalf of.all the creditors of defend- 
ant No.1. Defendant No.1 did not.appear 
to contest the suit. Defendant No. 2 con- 
tended that-he was a true and bona fide 
purchaser for value, and that the deed 
was not executed with intention to defraud 
the plaintiffs. The. first issue framed was: 
“Is the sale-deed (Ex. 17) dated January 4, 
1921, executed to defraud and delay the 
plaintiffs and other creditors of the defend- 
ant No. 1?” Though defendant No. 2 
contended in the written statement that 
he was a bona fide purchaser for value, no 
issue appropriate to cover that plea was 
raised. But the second issue raised was: 
“Are the plaintiffs entitled to the decla- 
ration as sought for?” On the evidence the 
learned Judge found that there was no 
consideration for the sale and that it wasa 
nominal deed.passed by the defendant No.1 
in favour of defendant No. 2 who was his 
brother-in-law and that defendant No. 2 
was not in a position to buy the property 
of that value. The learned Judge found 
in fact that the whole transaction was not 
real but hollow. The learned Judge was of 
opinion that as the suit was under s. 53 
of the Transfer of Property Act that 
finding would - not avail the plaintiff in 
the suit and accordingly dismissed the 


` suit. 


The plaintifs have appealed to this 
Court. It is urged in support of this appeal} 


e 


2 


. 
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that the finding of fact recorded by the 
tower Court on evidence is correct and that 
in view of that finding it should be declared 
that the sale-deed fs void as against: the 
creditors of defendant No. 1. It is con- 
tended that in. view of that finding the 
conditions. necessary to invite the appli- 
cation of 8.53 are all satisfied, and that 
there is no reason why the suit should be 
defeated on such technical considerations 
as the lower Court has accepted. On 
behalf of the respondents, the original de- 
fendants, it is not sdisputed and it cannot 
be dispitted on the evidence, that this 


transfer “was effected by defendant No. 1 - 


in“ favour of defendant No.2 without any 
consideration. The mere fact that the 
plaintifis succeeded in showing that it 
was really a hollow transaction’ does not 
prevent the Court from considering whe- 
ther the conditions of s. 53. are satisfied. 
It is clear thatthe plaintiffs are the credi- 
tors of defendant No. 1 and the effect of this 
transfer is to prevent the property from 
being reached by creditors. If this docu- 
iment stands, the property would not be 
available’ to the creditors of defendant 
o l and the effect ofthe transfer would 
be to defeat or delay the creditors of de- 
fendant No. 1. Though in the written 
statement a point was made that defendant 
No. 2 was atransferee’in good faith and 
for consideration, there was no issue on 
that point raised in the lower Court, and 
it’ is clear that there is no need for that 
issue because consideration cannot be 
řoved. Having regard to the relationship 
etween defendant No. 1 and defendant 
No. 2 and- the circumstances under which 
the document came to be transferred, good 
faith also is out of question, The mere 
fact that the transaction is hollow does 
not make it less a transfer of immoveable 
property within’ the meaning of s. 93. We 
think, therefore, that the lower Court was 
wrong ip dismissing thesuit. We allow 
this appeal, reversé the decree of the Trial 
Court and declare the document dated Jan- 
uary 4, 1921, between defendant No.1 and 
‘defendant No. 2sto be void asagainst the 
Poe and other creditors of defendant 
O, T - 
' Plaintiffs to have their costs throughout 
from the defendants. ` 


“ZK, Appeal allowed, 
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OUDH JUDICIAL COMMIS- 
i SIONER’S COURT. `` 
SRCOND Crvin Appeal No. 79 or 1924. 
January 14, 1925. ENG 
Present:—Mr. Dalal; J. O. 


Musammat ZAITOON BIBI—PLAINTIFE | 
—-~APPELLANT j = 
versus 
Syed ABID AND ANOTHER—DEFENDANTS 
‘RESPONDENTS, ENE 
Fe transaction—Proof—Principles applic- 
aole, 


- Among Indians there is a common and inveterate 
habit of entering into benami transactions. [p. 875, 
col. 2. 

Whore a question of benami arises and by reason 
of the antiquity of the transactions it is not’ possible 
to prove who actually paid the consideration money, 
the Court must be guided by the reasonable pro- 
babilities, legal inferences, surrounding circumstances 
of the time, and the relations between actual: pur- 
chaser and the alleged benamidar andthe subsequént 
dealings of the parties with the property. [p. 875, 


col, 1, , 
Bhubanmohini Dasiv. Kumudbala Dasi,'82 Ind. 


Cas. 934; 39C. L.J. 140 at p, 145; 28 O. W. N. 131; 
(1994) A. I. R. (C.) 467 and Ahmadi Begam v. Raja 
Udit Narain Singh, 25 Ind. Cas. 164; 17 O. C. 173, 
followed. l i 

Second appeal against a decree of the 
District Judge, Fyzabad, dated the 17th 
November 1923, confirming . that’ of 
the Sub-Judge, Fyzabad, dated the 23rd 
April 1923. 4 

Mr. Ali Muhammad, for the Appellant. 

Mr. M. Wasim, for the Respondents. ` 


JUDGMENT.— Musammat Zaitoon 
Bibi sued in the Trial Court for possession 
of 4 annas pukhtadari rights in Mauza 
Pikolia from a vendee of her father-in-law 
Abid Ali. The following pedigree is neces- 
sary for reference:— _ 

| \ 
Abid (a Riasat Ali 


i 3 
Musammat Zaitoon. Ibarat Husain. 





Munawar Ali, 


Liakat Husain = widow 
ied. 


Musammat Zaitoon 
plaintiff. 


Ishaq, dead. 
As is usual among Muhammadans Liakat 
Husain was married to his uncle’s daughter 
Musammat Zaitoon the plaintiff. _ 

The plaintiff's case was that the property 
was purchased to the extent of a share 
indicated by 4 annas at present in 1896 


“by her husband Liakat Husain, that on 
-hib death his son Ishaq became owner and 
that on the death of Ishaq the ownership 


vested in the plaintif because they are. 


Shias. The sale-dbed of 1896 isin favour 
of Liakat Husain and Riasat Aliin equal 
shares. TE) 

What happened was that Abid Ali sold 
the property in suit tothe contesting defend- 
ant Gobardhan. He has taken no interest 
in the litigation, his sympathy naturally 
being on the side of the plaintiff his 
daughter-in-law. The first defence of 
Gobardhan was that the property really 
belonged to Abid. Ali and that the- sale 
was obtained benami in the name .of 
Liakat' Husain. Both the subordinate 
Courts held in favour of this defence and 
recorded a finding of fact that the real 
ED under the sale of 1896 was Abid 
Ali, nri y 

I requested Counsel on both sides to 
argue thisissue first because if that were 
decided in favourof the respondent no 
other point in the appeal need be inquired 


into. 

The Trial Court’ has- given very satis- 
factory reasons for inferring from the 
circumstances of the time 1896 that Abid 
‘Ali, and not his son Liakat’ Husain, made 
the purchase. In considering the burden 

“of proof the difficulty of the purchaser 
‘Gobardhan has to be considered. Evidence 
and knowledge which were open ta Abid 
Ali are not open to the defendant Gobar- 
dhan. The sale took place nearly 30 years 
ago. Liakat Husain died as far back as 
1908 and ever since that time admittedly 
Abid Ali has practically been in possession 
of the property. First. mutation was made 
in favour of Liakat Husain in 1896 and. on 
- his death in the name of Ishaq and Liakat 
Husain’s brother Munawar, both under the 
guardianship of Abid Ali. 
died in 1914 the entire property was entered 
in the name of Munawar and when Munawar 
died in 1916 Abid Ali was shown in the 
recordas owner, . 

.When by reason of the antiquity of the 
transaction it is not possible for the defend- 
ant to prove who actually paid the con- 
sideration money, the Court is to be guided 
by reasonable probabilities, legal inferences, 
surrounding circumstances of the time, the 
relations between the actual purchaser and 
the alleged benamidar and the future 
dealings of the two parties with the pro- 
perty. This matter has been considered by 


ZAITOON BIBI 9. ABID. - 


When Ishaq’ 
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4 4 

a learned Judge of the Calcutte High Court 
in Bhubanmohini Dasi v, Kumudbala Dasie 
(1). It must also be remembered that among 
Indians there is a common and inveterate 
habit of entering into benami transactions. 
Similaropinion was expressed by a learned 
Judge of this Court in Ahmadi Begam v. 
Raja Udit Narain Singh (2). 

“The motive with which a benami pur- 
chase is entered into, the position of the 
parties tothe transaction and their relation 
to,one another, the possession of the pro- 
perty concerned and” of the title deeds 
thereof, the source and adequacy of tne 


: purchase-money, andthe previous and subse- 


quent conduct of the parties to the 
transaction afford valuable - data for deter- 
mining the intention of the partiesand the 
nature of the-interest, if any, sought to 
be created.” In the present case, as“already 
noticed Abid: Ali would be in a bettér posi- 
tion than his vendee could be to disclose 
the motive for the benami transaction and 
the source from which the purchase-money 
came. «A reference to the sale-deed would 
show that no money actually passed- at the 
time of thesale because the consideration 
was left with the vendee for payment to a 
prior mortgagee. . 

Both the subordinate Courts have held 
that Liakat Husain was a minor and a school 
boy living with his father at the time of the 
sale and had no independent means of his 
‘own. We have also seen how after Liakat 
Husain’s death Abid Ali had been practically 
in possession of the property. hese two 
facts lead to the irresistible inference that 
Abid Ali was the purchaser of the property 
and not Liakat Husain. It was suggested 
on behalf of the plaintiff that Liakat Husain 
put by money because he was joint in trade 
with his uncle Riasat Ali. Jt is however 
not suggested that Riasat Ali advanced the 
money or made a gift of it to Liakat Husain. 
The consideration of the sale-deed of 1846 
is Rs. 1800-half of which will be Rs. 90u. It 
is not possible for a boy to save suéh a sum 
of money which will be considered large in 
1896, after a joint trade with bis uncle for 
a short time, Admittedly, he brought no 
‘capital to the business-and the capital in 
the business was entirely that of Riasat Ali. 

“This is a second appeal and I an: not 
called upon to arrive at a decision on the 
evidence; what I have to see is whether the 

1) 82 Ind. Cas. 934; 39 C. L. J. 140 at p. 145; 28 0, 


( 
JW. N. 131; (1924) A. I R. (0) 467. 
- (2) 25 Tad Cas; 164; 17 6: 0. 178 


o 
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subordinate Courts had before them evi- 
dence on which.a decision in favour of Abid 
Ali's ownership can be arrived ator not. In 
my opinion there wag%ufficient evidence of 
surrounding circumstances, relations 
between the parties and future dealings 
with.the property to entitle them to hold 
as they have done. i 

This finding must, therefore, be upheld 
and.I dismiss this appeal with costs. 

Z. K. Appeal digmissed, 


4 
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BOMBAY HIGH COURT. 
Sgconp Crvin APPFAL No. 514 oF 1923, 
September 19, 1924. 
Present:—Sir Lallubhai Shah, Kr., 

' Acting Chief Justice, and Mr, Justice 

Kincaid. : 
MAKKAMA KHADIRSAHEB—Derenpant 
l No. 2 —APPELLANT 
- VETSUS 
MASABI ABASALI—PLAINTIFF— 
RESPONDENT, 

‘Transfer of Property Act (IV of 1882), s. 41— 
Transfer in lieu of dower—Transferor’s possession, 
continuation of-—Subsequent transfer, validity of. 

A Muhammadan: husband transferred certain pro- 
perty to his wife by way of dower but the pro- 
perty continued to be shown in the revenue papers in 
the name of the husband and in his possession, with 
the implied consent of his wife. Subsequently on 
the occasion of.the marriage of his son, the husband 
transferred, the property in favour of the son's wife 
under a deed of dower. In asuit by the subsequent 
transferee to recover possession of the property from 
her father-in-law and mother-in-law: 

Held, that the plaintiff obtained a good,title to the 
property under s. 41 of the Transfer of Property Act, 
as against her mother-in-law, to whom the property 
had been: first transferred, and that, therefore, plaint- 
iff was entitled,to recover possession of the property. 
[p. 877, col. 1.] a 

Second appeal from the decision of the 
Assistant Judge, Bijapur, in Appeal No. 93 

.of 1922, confirming a decree of the Joint 
Subordinate Judge at Bijapur, in Civil Suit 
No. 340 of 1921. | 

Mr. G. R. Madbhavi, for the Appellant. 

Mr. H. B. Gumaste, for Respondent No. 1. 

JUDGMENT.—The plaintiff‘in this 
case’ sued to recover possession of certain 
property consisting of one survey number 
and a-chouse. She based her claim upona 
mahrnamah which was passed by defendant 
No. 1 and his son in her favour.. The 
plaintiff is the daughter-in-law of defend- 
ant No. 1. And defendant No. 2 is the 
wite of defendant No, 1. The defence of 
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defendant No. 2 was that these two pro- 
perties were given to her along with tie 
test of the property by defendant No, 1 
by way of mahr in 1908. The mahrnamah 
in favour ofthe plaintiff fvas made in 1916. 
Defendant No. 2 claimed these properties 
as her property and resisted the plaintiffs 
claim. The Trial Court was satisfied that 
defendant No. 1 had given the plaint pro- 
perty in mahr to defendant No. 2 before 
it was given to the plaintiff; but it was 
of opinion that it was not valid and 
operative in law. Accordingly the plain- 
tiff's claim was decreed against the defen. 
dants. 

Defendant No. 2 appealed to the Dis- 
trict Court, and’ the learned Assistant 
Judge, who heard the appeal, accepted the 
finding that in 1908 the property in suit 
was given by way of mahr to defendant 
No. 2 by defendant. No. 1. But there was 
no writing about it and the land and the 
house continued ostensibly in the name of 
defendant No. 1 and in his possession as 
before. The Assistant Judge was of opin- 
ion that in 1916 this particular property 
was. given by way of mahr to the plaintiff; 
and that shortly after defendant No, 1 gave 
possession of other land to defendant No. 2 
in lieu of her dower. The learned Judge 
was further of opinion that in any case the 
defendants were estopped from contesting | 
the plaintiff's claim under the mahrnamah 
in her favour. Accordingly the appeal was 
dismissed and the decree of the Trial Court 
was confirmed. | f 

Defendant No. 2 has now appealed to 
this Court. It is argued on her behalf 
that as the property in suit was given to 
her by way of mahr in 1908, the title to 
that property is with her. It is further 
argued that no Cocumentin writing evi- 
dencing the giving of the land by way 
of mahr is required according to law, and 
that in 1916 defendant No. 1, “who pur- 
ported to give the property in suit to the 
plaintiff by way of mahr, had no title to 
it. On the other hand itis argued that 
the mahr, given to defendant No. 2 in 
1908, was really a fictitious mahr, that 
what was: given to her in 1916 was the 
real dower, and that defendant No. 2 had 
no title to this property :t the date of the 
tzansfer in favour of the plaintiff. Further 
it is argued that defendant No.1 trans- 
ferred this property to the plaintiff on the 
express understanding that the property 
belonged to him, that it was- in hig 


es akah 
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epjoyment and that he had every right 
t6 give it by way of mahr to-hér, and that 
the defendants are now estopped from 
contesting the 
the grounds tak@én by the-lower Appellate 
Court are relied upon by the learned 
Pleader for the respondent in support of the 
decree. 

It is difficult to say that defendant 
No. 2 did not get this property in duit as 
mahr in 1908. It Has not, been shown in 
the argument before us that the transfer 


by way of mahr can take place only by. 


a registered document. We, however, do 


not consider it necessary to decide this 


point. All that we desire to say is that 
apart from the ground to which I shall 
presently refer, it may not be easy to sup- 


port the view. taken by the lower Appel-. 


late Court. If these properties were pro- 
mised by the husband as mahr to defendant 
No, 2 it is clear that he would, have no 
right to deal with the property in 1916 when 
he transferred it to the plaintiff. But whe- 
ther he had such right or not it seems to 
us that under s. 41 of the Transfer of Pro- 
perty Act the transfer in favour of thé 
plaintiff isnot voidable on the ground that 
the transferor, that is, defendant No. 1, 
“was not authorised to make it: Itis clear 
-that the property in suit ccntinued in the 
mame of defendant No, 1 and in his posses- 
sion after 1908 as before his marriage with 
-defendant No. 2. Under these circumstances 
-even if the ownership of the property be 
taken to be vestedin defendant No. 2, it 
must be taken that the land continued to 
stand inthe name of defendant No. 1 in the 
Revenue Record with theimplied consent of 
defendant No. 2, and that at the date of the 
‘transfer in 1916 the defendant No. 1, and not 
defendent No. 2, was.the ostensible owner. 
Whether defendant’ No. 1 acted honestly 
in this matter’ or not is not the question. 
Apparently’ he acted in a manner which 


was in derogation of the right of his wife. : 


But he being the ostensible owner and an 
assurance having been given to the present 
plaintiff that he was the owner and'in pos- 
«session, the plaintiff was entitled to act 
“1ipon the belief that she was entitled to 
accept’ the transfer of property from him. 
* No doubt the proviso to s: 41 of the Transfer 
of Property Act requires that the transferee 
-after taking reasonable care to ascertain 
that the transferor has power to make thé 
transfer must actin good faith. The facts of 
this case, as found by the lower Appellate 
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. R. (P. C.).50; - ; : 500: 
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Court, would justify the view that the requi? 
rements of this proviso are satisfied. The 
plaintiff was the wifesof defendant No. 1's 
son, and unless he had transferred this 


_ property to her as mahr possibly there 


might have been a difficulty in effecting 
the marriage. Such inquiry asthe person 
in the position of the plaintiff would be 
expected. to make must be taken to have 
been made by the plaintiff, and there.can 
be no doubt that she acted in good faith 
and the ostensible ownership of defendant 
No, 1 was made possible with the implied 
consent of defendant No. 2, Therefore, 
this transfer in favour of the plaintiff must 
take effect as against the defendants. On 
these grounds we confirm the decree,of the 
lower Appellate Court and dismiss the 
appeal with costs. 

Z. K. . Decree confirmed, 


3 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
SEconp CIVIL APPEAL No. 262 or 1923. 
_ January 19, 1925. 
Present :—Mr. Dalal, A. J.C. 
Sah Sri KISHEN DAS—Puaintirr— 
APPELLANT 
TER versus: 
KANHAYA LAL AND OTHERS—DEFENDANTS 


PAN i — RESPONDENTS. 

indu Law—Joint family—Debt incurred by father 
Tahi of ope ‘of proof—Suit ee 
jather and sons—Decree against father—- — 
Coun fes payable. É A AE EREA 

Where the managing member ofa joint Hi 

family is the father and the other members Rai 
sons, he may, by incurring a debt; as long as it is not 
for an immoral purpose, lay the estate open to be 
taken in execution proceedings upon” a decree for 
payment ofthat debt. Ina suit to enforce sucha 
debt the burden lies on the sons to prove that the 
debt was immoral, if the 


t ; : y désire to save the joint 
Smily property from sale for the realization of the 
ebt. 


; 8; 26 C. L.J.1; 33M. L. 
J. 14; (1917) M. W: N. 439; 22 MeL, T 22 GL W 


Cas. 689; 46 A. 95; 21 A. L.J. 934; 
P. L. T. L; 


followed, 
a suit to-enforce payment ofa pro-note i 

a Hindu father, who wasithe` executant of the pes 
note, and hjs sons, the First Court passed a decteg 


e 


“with immorality. 
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gkah all the ‘defendants, but it was set aside on 
appeal, so far'as the sons were’ concerned. The 
‘creditor ‘preferred a second appeal to the High Court 
in order to make the sons kable for the debt: 

. Held, that the sons having escaped liability for the 
entire amount of the pro- -note and, this freedom from 
liability being attacked in second app2al in respect of 
the whole debt, ths memorandum of appeal must bear 
a Do on the value of the entire amount. [p. 878, 
oo 


‘Appeal from a decree of the Addi- 
tional District Judge, Lucknow, dated the 
10th April 1923, modifying that of the Sub- 
ordidate Judge, Lucknow, dated the 4th 
August 1921, = e 

Mi Gone Prasad, for the Appellant. 


‘ORDER. 

“Dala, A. i: . C. (November 26, 1928) —I 
have gonethroughtherecordand consider the 
office 1 report to becorrect. The’ First Court 
held the-respondents (sons) Kanhaiya Lal 
and Girdhari Lal to be liable to pay the 
entire amount of the pro-note to the extent 
of,‘the joint family property. This decree 
was set aside by the lower Appellate Court 
and the plaintiff holder of the pro-note 
has come to this Court in second appeal. 


“His argument is that he is liable to pay 


Court-fee on only half the amount because 
the father has submitted to the decree 
and a third son is dead. This however 
is not the correct method of . approaching 
the facts. The respondents Kanhaiya Lal 
and Girdhari Lal have escaped liability 
for the entire amount of the pro-note 
and, what is attacked in appeal here is 
the’freedom from that liability, Under 
the circumstances the. whole amount of 
the pro-note is brought into litigation 
and -Court-fee should be paid on the entire 
amount.. .I grant to the plaintiff-appellant 
two weeks’ time within which to makè 
good the deficiency in Oourt-fee. 


7 "© JUDGMENT. : 

Dalal, A. J. C. (January 19, 1925)— 
The plaintiff sued on foot of a pro-note 
executed by one Jwala Prasad on 9th 
October” 1919. He joined as defendants 
to the suit the sons of Jwala Prasad. 
Only two’ survive at present whose names 
are Kanhaiya Lal and Girdhari Lal. A 
consent decrees was passed against Jwala 
Prasad by the Trial. Court. The defence 
of the sons was that ‘they were separate 
from their father and that even if they 
were not separate the debt was tainted 
It is ‘clear ‘from ‘this 
defence that the sons understood what 


‘they ` were ‘required’ to prove, - 


$ . 


é 
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The Trial Court in a well reasoned judg- 
ment held that the sons had not separat 
ed from the father, that the father and 
the sons were members of a joint Hindu, 
family and that the monpy was borrowed 
by the father for joint family purposes, 

The sons appealed and I am constrain- 
‘ed to describe the lower Appellate Court’s, 
judgment as a rambling and inconsequent 
one. Nowhere has the learned Judge of- 
the lower Court really grappled with the’ 
issues which arose in the case. He does 
not state definitely anywhere that the sons 
were separate from their father. The. 
judgment is so confused that if. the. 
plaintiff tried to attach the father’s share 
of the family property it will still be open 
to the sons to allege that the family was 
joint and the father had no separate 
share. I have read the judgment of the 
lower Appellate Court several times and 
I am satisfied that there is no finding of 
separation recorded in that judgment.’ 
For this reason this Court is not bound 
by any such finding. 

Finally the lower Appellate Court makes. 
the following observation: “In any .case 
I am satisfied that the amount of the pro- 
note in suit was not spent for the benefit 
of the joint family”. This clearly indi-. 
cates that he failed to record any definite 
finding that the sons were separate from 
their father. _The learned Judge has written. 
such a scrappy judgment that it is diff- 
cult to understand on what law or ruling, 
he relied in throwing the burden on the 
plaintiff of proving that the debt was con- 
tracted for the benefit of the joint family. 
Possibly he was misled by the observations 
of their Lordships in Sahu Ram Chandra, 
v. Bhup Singh (1), that while the father 
remains in life, the attempt to affect the 
sons’ and grandsons’ shares in the pro- 
perty in respect merely of their pious 
obligation to pay off their father’s debts 
and not in respect of the debt having 
been truly incurred for the interest of 
the estate itself, which they with their 
father jointly own, that attempt must fail. 
The words, however, were used with. 
respect to a debt secured by a mortgage 
and did not cover the case of a simple 
money debt. The matter however has 
now been placed beyond doubt by the pro-, 


D a re Cas. 280; 30 A. 487; 21 0. W. N. 698; 1 
P. L. ; 15 4. L. J. 437; 19 Bom. L. R. 498: 26 
0. tl ‘i: 33M. L. T. 14; (1917) M. Le N. 439; 22 M. L. 
T. 22:6 L. W. 213; HLA. 126 (P. 0). 
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nouncement `of their Lordships’ of the 


Brivy Council in the case of Brij Narain. 


Rat v. Mangla ‘Prasad Rai (2). One of 
the propositions which” their. Lordships 
wished to lay dagvn at the end of their 
judgment was that if the managing member 
of a joint undivided estate is the father 
and the other members are his sons he 
may, by incurring a. debt, as long as it 
‘is not for an immoral purpose, Jay the 
estate. open to be-taken in execution pro- 
ceedings upon a decree for payment of 
that debt. The burden, therefore, lay on 
the sons to’ prove that the. debt was 
inmoral,’ if they desired. to save the joint 
family property from sale for the realiza- 
tion of the debt due on the pro-note. 
The sons were unable to prove any 
immorality. They were even. unable ‘to 
allege what the immorality could be in 
the pursuance of which the father may. 
have borrowed this money. and spent it. 
Even as regards the benefit to the joint 


family by. the debt the judgment of. the - 
Trial, Court is offar greater value than’ 


that of the lower Appellate Court. The 
learned Judge of the- lower Appellate 
Court simply picked out one argument of 
the Trial Court and made no serious 
attempt to meet the large number of 
arguments used by that Court to prove 
that the debt was’ borrowed for joint 
family purposes. . 
1 hold that correct findings were recorded 
by the Trial Court, that there is no finding 
by the lower Appellate - Court on the 
question of separation-.and that its find- 
ing as to the binding nature of the debt 
on the joint family property is wrong in 
law.. es . 
- I set aside the decree of the lower 
Appellate Court, restore the decree of the 
, Trial Court and direct that the defendants 
shall pay the costs of this. Court and of 
the lower Appellate Court. . 


Z. K, Appeal allowed. 


(2).77 Ind. Cas. 689; 46 A. 95; 21 A. L. J. 934; 46 AL” 


L. d. 23; 5 P. L. T.'1; 28 C. W.N. 253; (1924) M. W. 
N. 68; 19 L. W. 72: 2 Pat. L. R. 4l; 100, & A. L. R. 
82; (1924) A. L R. (P..0.) 50; 33 M. L. T. 457; 96 
‘Bom. -L. R. 500; 11 Ò. L. 3. 107; 511. A.139; 1 0. W. 
N. 43 P.O). 
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SECOND. CIVIL APPEAL No. 429 oF 1923. + 


Septembey 29, 1924, pat 
Present:—Sir Lallifbhai Shah; Ki., 
Acting Chief Justice, and. 
- Mr. Justice Kincaid. .. 


. HANMANT GURUNATH KULKARNI 


——DEFENDENT—APPELLANT 
Fi : VETSUS - ; 
RAMAPPA LAGAMAPPA ILAGER 
: - eo PLAINTIFF —RESPONDENT. ae 
< Limitation Act (IX, of '1908),. Sch. I, Art. sL— 


‘Minor—Alienation by guardign—Transfer by minor. 


after attaining majority—Suit by minor gnd trans- 
feree to set aside alienation by guardian, ‘maintain- 
ability of. - a e r 

The cause of action for setting aside an improper. 
alienation by the guardian .of a minor arises from the 
date of the alienation. But the remedy contemplated 
by Art. 44 of Sch. I to the Limitation Act is open to a 
ward for ‘three years from the date of his attaining 
majority, and that remedy is not lost by the mere fact 
that the ward purports to transfer his interest-in the 
property, such as it is at the date of the transfer, to a 
third party. [p.881, col. 1] - 

There is no objection to the ward joining his: 
transferee in a suit to set aside the alienation, though, 
as a result of setting aside the alienation the property 
would go to the transferee. [ibid,] : 

Case-law referred to. 

Second appeal from the decision of the 
Assistant Judge, Dharwar, in Appeal No. 158 
of 1920, confirming-a decree of the Subordi- 
nate ‘Judge at ° Dharwar, in Civil Suit 
No. 563 of 1918. °° > os oy 
_ Mr. R. A. Jahagirdar, for the Appellant” 
Mi, G.P. Murdeshwar, for the Respond- 
ent, i A ies DO ie f 

. JUDGMENT.—the ‘facts which have 
given rise to this second appeal are these‘ 
The property in suit belonged: to plaintiff 
No. 2 while he was a minor.. His mother, 
as his natural guardian, sold it to defènd- 
ant. No. 1 for Rs. 700 on May 15, 1905. -The 
defendant No. 1 obtained possession. On 
April 2, 1909, he sold the property to de- 
fendant No. 2, and defendant No. 2 has been 
in possession since then. Plaintiff No. 2 
attained majority on April 11, 1916, and he 
conveyed his interest in these: lants, with 
another land to plaintiff No. 1 for'Rs, 1,500, 
on September 13, 1916. The present suit 
was filed on December 20, 1918, by plaintiff 
‘No. 1, who purchased the interest of plaint= 
iff No. 2, to set aside the alienation made 
by the mother of plaintiff No. 2 during his 
minority, and for possession and mesne 
‘profits. - 
, The 
sale. by the ‘guardian of plaintiff No. 2 was 
for necéssity and ‘that ‘the plaintiff's claim 

Eo See 


D 


defendant- No. 1 pleaded that the l 


88d 
Was time-barred. 
the same pleas. 

The Trial Court found that the alienation 
by plaintiff No. 2's mother to defendant 
No. 1 was not for necessity. In dealing 
with the question relating to the alienation 
by the guardian during the minority of 
plaintiff No. 2, the Court observed that the 
aliehation was not binding on plaintiff 
No. 2, and must be set’ aside: . 

As regards limitation, apparently the 
point was first givén up, but ultimately it 
was takeh at the close of the case, and the 
Trial Court allowed that point to be taken, 
On that question the Trial Court found that 
the cause of action arose on the minor's 
attaining majority, and that any suit to set 
aside the transfer could be brought within 
three years from that date. The Court was 
‘of opinion that s. 6 of the Indian Limitation 
Act did not apply to. such a case, and held 
thé ‘suit to be within time, Instead, how- 
ever, of setting aside the sale formally, the 
Gourt passed a decree in favour of plaint- 
iff No. 1 for possession and mesne profits. 
hs dismissed the suit as regards plaintiff 


Defendant No, 2 raised 


Defendant No. 2 appealed against plaint- 
iff No. 1 only. Plaintiff No. 2 was not joined 
‘as a party-respondent to the appeal. The 
same two questions ‘were raised before the 
Court of Appeal as to limitation, and as to 
mecéssity for the ae by the mother 
of plaintiff No. 2 e: learned Assistant 
Judge, who heard the appeal, found that 
the sale by the mother was not for legal 
necessity, and that it was not binding on 
plaintiff No. 2.” The learned Judge was 
further of opinion that the claim was not 
barred as the cause of action accrued to 
the minor only on his attaining majority, 
“and. that as the case was governed by Art. 
44 of the Indian Limitation Act, the suit 
was not barred. The decree of the Trial 
Court was coiifirmed. 

Defendant No. 2 has appealed to this 
Court against plaintiff No. 1 only. ln the 
appeal the finding that there was no neces- 
_ sity for the saleby the guardian and that it 
was not binding upon plaintiff No. 2, is 
not challenged. 

. The only point urged in support of the 
. appeal is that the ‘claim of plaintiff No. 1 
is time-barred. It is urged that the suit 
is dismissed_as regards plaintiff No. 2, and 
as regards plaintiff No. 1 the cause of action 
really accrued on the date of the alienation; 
that Art. t of the Indian Limitation Act 
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(86 I. C. 1925] - 
cannot apply to an assignee from the minog 
who has attained majority, and the claim 
not having. been fled within twelve years 
from the date of the alienation; so far as 
plaintiff No. 1 is concerned, the claim is 
time-barred. In support of this’ contention 
reliance is placed upon. the ratio decidendi 
in Dovraisami Sirumadan v. Nandisamt 
Saluvan (1). On the analogy of the view 
taken in Rudra Kant Surma Sircar v. Nobo 
Kishore Surma Biswas (2), Mahadev v. Babi 
(3) and Rangasami Chetti-v. Thangavelu 
Chetti (4), that an assignee of a minor's 
interest cannot get the benefit of s. 6 of 
the Indian Limitation Act, it is urged that 
the assignee of plaintiff No. 2's interest 
cannot get the benefit of Art. 44 of the 
Indian Limitation Act. 


On the other hand, it is urged that what- 
ever may be the difficulty in the way of 
plaintiff No. 1 claiming possesion after 
setting aside the sale, as plaintiff No. 2 


“joined him in the suit, and as plaintiff No. 2 


had clearly a right under Art. 44 within 
three years from the date of attaining 
majority tohave the sale set aside, there is 
no reason why the claim should be treated 
as time-barred. It is algo pointed out that 
the relief as to setting aside the sale should 
have been granted to both the plaintiffs by 
the Trial Court and: that, ‘possession might 
have been allowed to plaintiff No. 1 in 
virtue’ of the sale-deed in his favour., It 
is urged that if the decree had been ‘in 
that form, it could not have been suggest- 
ed that the claim was timé-barred. But as 
the decree passed in substance is to that 
effect, there is really no scope for the plea 
of limitation. Itis further urged thats, 6 
of the Indian Limitation Act has noting to 
do: with the present case, that Art. 44 is a 
special Article which gives to 4 ward on 
his attaining majority the right to sue to 
set aside the sale within three*years from 
the date of his attaining majority, and that 
though the cause of action for setting aside 
the sale may arise from the date ‘of the 
alienation, the particular remedy open to 
the ward, who has attained majority con- 
templated by Art. 44, is open to him for 
three years from the date of his attaining 


moe? 21 Tad. Cas. 410; 38 M. 118; 25 M. L. J. 405; 14 
2 oo 663; 12 C. L. R. 269; 4 Ind, Dec. (x. s.) 
“a 26 B. 730; 4 Bom. L. R. 5 


4) 50 Ind. Cas. 380; 42 re n, (1919) M, W, N. 448; 
26 M. L. T. 147; 10 1, W, 3 
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majority. It is not disputed before us by 


’ 


"the learned Pléader for respondent that if 


suit had been filed by plaintiff No. 1 alone, 


Art. 44 would not apply to that suit, and 
he would have # show that his right to set 


` aside the alienation was within time ac- 


d 


cording to the law of limitation apart from 
that Article, i. é., within twelve years from 
the date of the alienation. - 

On aconsideration of the arguments, it 
seems to nie that on the facts of the case, 
the claim made by the plaintiff is not time- 
barred: It is clear under Art. -44 that a 
ward, who has attained majority, can sue 
to set-aside a transfer of property by 
his guardian’ within three years from the 
date of his attaining majority. In fact it 
has been held by a Full Bench. in Fakir- 
appa Limanna v. Lumanna Mahadu (5) that 
“a Hindu minor on his attaining majority 


cannot sue to` recover possession of pro- ` 


perty transferred by his mother acting 
as his natural guaraian during his minor- 
ity without suing to set aside the transfer 
within the period of limitation provided 
by Art. 44 of the Indian Limitation Act.” 
Therefore, if the alienation by the mother 
was to be set aside, the ward had to sue 
under Art. 44 within three years to set 
aside the sale. He has in fact done so; 
and it is difficult to see how the claim 
made for setting asidethe salecan besaid 
to be time-barred, so far as he is concerned. 
The fact that he conveyed his interest in 
the property to plaintiff No.1, before he 
‘filed the suit, does not mean, in our opin- 
ion, that he has no interest in maintain- 
ing the suit to set aside the alienation. It 
would be difficult. toapply this Art. 44 to 
the case of a transferee~from the ward. 
We are not by any means clear that Art, 44 


, _ would apply to a suit filed by a transferee 


from the ward. It is, however, not neces- 
sary on, the facts of this case to decide the 
juestion. 
ifficulty of applying Art. 44 to a simple 
suit by a transferee of the ward. The 
Article refers toa suit by a ward who has 


attained majority. ` Assuming, without de- . 


- eiding, that, Art. 44 would not apply to a 


suit by a transferee, it does not follow that . 


where the ward joins with the transferee 
in suing to set aside the sale, the ward 
cannot do so, if the suit is brought within 
three years from the date of his attaining 
majority. We donot say that the cause 


af) 58 Ind, Ces. 257; 44 B, 742; 22 Bom, DL. R. 


a 


-of a minor arises, 


It is enough to point out the. 


hd 
$ 
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of action in the case of a suit under Art. 
44 by a ward arises on his attaining majot- 
ity. The cause of action for setting aside 
an improper alienation by the guardian 
from the date of the 
alienation. But the remedy contemplated 
by Art. 44 is open to a ward for three 
years from the date of hia attaining 
majority, and that remedy is not lost, in our 
opinion, by the mere fact that he purports 
to trartsfer his interest in the property, 
such as itis at the date of the transfer, to 
a third party. Atthe date of the transfer 
by plaintiff No. 2, he had a rightto sue to 
set aside thé sale. Until it 
aside, the sale was good, so far as he 
was concerned, and his interest in the 
property was subject to the result of a 
suit.. In order to make his transfer to a 
third party effective where the transfer is 
effected, asin this case, ata time when the 
claim. of thetransferee as such for possession 
was time-barred, he had to sue to set aside 
the sale, and to establish his title to the 
property -by showing that the sale was not 
binding upon him. We see no objection on 
principle to the ward joining in a suit to set 
aside the sale, though as a resultof setting 
aside the sale, the property would go to 
his transferée, Though in one sense the 
benefit goes to the transferee, the transferor 


gets the full benefit by way of considera- 


tion forthe transfer of the property. If 
the right of plaintiff No. 2at the date of 
transfer to plaintiff No. 1 be held to be a 
mere right tosue,it cannot be transferred 
under s. 6 (e) of the Transfer of Property 
Act: and his right to sue would continue 
in spite of the transfer. 

Section 6 of the Indian Limitation Act 
has nothing to-do with this case, and we 
do not think that the cases relating tos 6 
can help us in deciding tle point that 
arises here. The analogy of s, 6, relied upon 
by the learned Pleader for the appellant, 
cannot be applied against the plain mean- 
ing of the Article and it hardly applies to 


‘the facts of the present case. 


No doubt it may be said iri this case that 
the suit is substantiallyeby the transferee, 
and that plaintiff No. 2 is joined only to 
save limitation, even though he had no 
interest in the suit. Weagree that plaint- 
iff No. 2is joined to save limitation, but 
we are of opinion that it is open to thé 
parties to save limitation by adopting that 
course in view of the provisions of Art. 44, 
We are satisfied that the plaintiff No, 2 

o 


was set - 
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spite of the transfer in favour of plaintiff 
Noll. Though thé point is not wholly free 
from difficulty, after giving ‘the best con- 
sideration to the arguments on either side, 
we have come to the conclusion that, on the 
facts of this case, the claim is not barred. 
It may be that it was not strictly correct 
for the Trial Court to dismiss the suit as to 
plaintiff No. 2. But in substance the sale 
is set aside and the possession ordered to be 
given to plaintiff No. 1, who is undoubtedly 
entitled to possession, if the sale can be set 
aside. 
The decree appealed from is substantial- 
‘ly right. We confirm itand dismiss thé 
appeal with costs. in 
Z K. Decree confirmed. 
: Appeal dismissed, 


CALCUTTA HIGH COURT., 
Civit Ruve No. 943 or 1923. 
April 29, 1924. 
° Present;—Mr. Justice Mukerji. 
RASH BEHARI MAZUMDAR— 
PETITIONER 
VETSUS 
- KUSUM KUMARI GUHA AND OTHERS - 
— OPPOSITE Parry. : 
Transfer of Property Act (IV of 1882), 8. 738-+ 
Civil Procedure Code (Act V of 1908), s. 151—Mort- 
gage--Sale of mortgaged property—-Arrears of revenue 
— Surplus sale-proceeds, attachment of, by mortgagee 
—Sale set aside-—-Purchaser, whether entitled to 
refund of surplus sale-proceeds—Inherent power of 
Court. | a 
-By virtue ofs. 73 of the Transfer of Property Act 
the moment a mortgaged property is transformed 
, into, money by reason of a revenue sale, the lien 
fastens by operation of law upon the surplus sale- 
proceeds. This issoon the equitable principle that 
the mortgagee is, entitled for the purpose of ‘the 
security, to all such interests as may bé acquired in 
place of the mortgagor's interest. lf the mortgagor's 
interest in the mortgaged property is re-vested in him 
in consequence ofthe sale being set aside and the 
mortgagor ceases to have any interest in ‘the sale- 
proceeds the mortgagee is ina position to fall back 
‘upon his original-security, and has no more a lien on 
the sale-proceeda which no longer represent the 
inserest of the mortgagor. Thefact that by an order 
of attachment the surflus sale-proceeds had already 
become available to the mortgagee makes no difference 
and the Court has ample powers in the exercise of 
inherent juriediction under s. 151 ofthe O. P.O, to 
make an order on the application of the purchaser, the 
sale in whose favour hes been set aside, for refund of 


the surplus sale-proceeds to him. The mere fact that 


the purchaser was nota party to the suit in which an 
order for the attachment of the surplus sale-proceeds 
was made willnot discntitls him from making an 


RASH BEHARI MAZOMDAR V. KUSUM KUMARI GUHA., , [86 I. 0. 1925] 
was entitled te sue to set aside the sale in 


application for refund of the purchase-money. Such 
an application invokes the inherent powers of, the 
Court tomake anorder necessary for the ends of 
justice and the question of the locus standi of the 
applicant does not arise. [p. 883, col. 1.] - 5 

*HaiChurn Bhuiya v. Debi Prasgd Bhakat, 64 Ind, 
Cas. 864; 35 C. L. J. 53 at p. 57, follwed. ‘ 


Rule against an order of the Munsif, 


Third Court, Bhanga, in Miscellaneous Case 


No. 37 of 1928. 


FACTS.—The petitioner purchased la 


certain estate, in the name of his Pleader 
at a sale for arrears of revenue. Thereupon 
opposite party No. 1, who was a mortgagee 
of the estate, instituted a suit upon -the 
mortgage and prayed for a lien on the 
surplus sale-proceeds, which were attached 
before judgment. 
finally decreed on llth March 192]. In 
the meantime ‘the defaulting proprietors 


‘ 


The suit wag thereafter ` 


whose application for setting aside the sale’ 


was rejected by the Commissioner brought 
a regular suit which was decreed by the 
Subordinate Judge and the sale was in 
consequence set aside on 5th March 1921, 
The Court also directed 
purchase-money to the petitioner, which 
was refused by the Collector in view of 
the previous order of attachment. Tha 


-petitioner thereupon applied for withdrawal 


of attachment under s. 151 of the O. P, 
C. The Court held that the petitioner 
had no locus standi to make the applica- 
tion inasmuch as he was no party to the 
mortgage suit, and also the mortgages 
being no party ‘to the suit in the Subordi- 
nate Judge's Court? the order ‘was not 
binding against him. 

Babu Surendra Nath Das Gupta, for the 


Petitioner. T 
JUDGMENT.- Thè learned Munsif 


in my opinion, was in error in supposing, 
that the order of attachment of the surplus. 


sale proceeds cọuld not be vacated at the 
instance of the petitioner as the latter was 
not a party io. the mortgage suit in the 


course of which the said, order had been, 


made. The application being one under 
s. 151, O. P..C., invoking the inherent 
powers of the Court to make an order 
necessary for the.’ ends of. Justice, the 


question as to, ihe locus standi of the appli- 


cant. can. hardly arise.. The petitioner was, 
no doubt, not a parly to the..mortgage suit, 
but if cannot be urged fora moment that 
he is not, vitally interested in the order 
which had been passed and which he seeks 
to. be vacated, ae 


. = H 
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refund of the 
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As for the merits, it is clear that by: 


tirtue of s. 73 of the Transfer of. Property 
Act the moment a mortgaged property is 


transformed into money’ by reason of a. 
y wy 


revenue sale, thg lien fastens by operation 
of law upon the surplus. sale-proceeds.... It 
is so, on. the equitable principle that the 
mortgagee is entitled for the purpose of 
the ‘security, to all. such interests as may 
be acquired in place. of the mortgagor's 
interest. If the mortgagor's interest in 
the mortgaged property is re-vested in him: 
in consequence of the sale being set aside 
and the ‘mortgagor ceases: to have any 
interest in the sale-proceeds the mortgagee 


is in a position to fall back upon his origin-. 
“al security, and has no more lien on the 


sale-proceeds which no longer.represent the 
interest of the, mortgagor. The fact that 
by the order of attachment the surplus sale- 
proceeds had already become available to: 
the mortgagee makes no difference for the 
Court has ample powers in the exercise of 
its inherent jurisdiction under s. 151 C..P. 
C., even to make an order for refund [Rat 
Churn Bhuiya v. Debi Prasdd Bhakat (1).] 
It is noteworthy that the final decree in 
the mortgage suit was passed on the llth 
March 1921 after the title suit had already. 
been decided on the 5th March 1921 and 
evidently in ignorance of the said decision. 
- The Rule, in my ‘opinion, should be made 
absolute, the order of the learned Munsif, 
dated the 18th June 1923- set aside and 
the petitioner's prayer for, withdrawal. of 
the order: of attachment granted. As the 
` opposite party have not entered appearance 
in this Court, no order is made as to costs, . 
S. D.. ., Rule made absolute. 


(1) 64 Ind. Cas. 864; 35 C. L. J. 53 at p. 57. 
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, BOMBAY HIGH COURT. 
Seconp Crsviz APPEAL No. 178 or 1922. 
September 10, 1924, 
Present:— Sir Lallubhai Shah, KT., 
Acting Chief J ustice, and Mr. Justice: 


- Kincaid. : : 
RAGHAVENDRA GURURAO NAIK 
© —DEFENDANT—ÅPPELLANT 
versus 
MAHIPAT KRISHNA SOLLAPUR— 
7 PLAINTIFF~—RESPONDENT. 
Contract Act (IK of 1872), 8. ljd-+Principal- 
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surety, liabilities of, whether inter-dependent ~Liabile 
ity kept -alive by surety—Claim barred against prin- 


cipal debtor—Decree against surety, satisfaction of ~- 


Surety, whether entitled tq recover amount paid jrone 
principal debtor. e CC 

The liabilities of the principal debtor and the surety 
to the créditor are not absolutely inter-dependent 
and though the remedy as against the one may bo 
barred, it does not follow that it is necessarily barred 
as against the other. [p. 885, col. 1] 

‘The principal debtor and the surety can each keep 
his liability alive by acknowledgment or part pay- 
ment though the remedy of the creditor may be 
tibia) as against the other on account of limitation. 
ibid. ; 

The liability of’ the principal debtor to indemnify 
the surety is provided for by s. 145 of the Contract 
Act and is in no way, dependent upon the existenco 
of his original liability to the.creditor. [ibid.] 

_ Where a surety.keeps his liability to the creditor 
alive by bona fide payments of interest, and after such 


- creditors claim has become barred by limitation 


against the principal debtor he obtains a decree 
against the surety and the surety pays the amount 
due under the decree, the payment must be treated 
asasum rightfully paid under the guarantee within 
the meaning of s. 145 of the Contract Act and the 
surety is entitled to recover the sum from the prin- 
cipal debtor. [p. 885, col. 2.] 

(Case-law referred to.) 


-Second appeal from the decision of the 
Assistant Judge, Belgaum, in- Appeal No, 
231 of 1920, confirming that of the Sub- 
ordinate Judge at Athbni, in Civil Suit No, 
340 of 1918. a 

Mr. S. R. Parulekar, for Mr. A. G. Desai, 
for the Appellant. - 

‘Mr. H. B. Gumaste, for the Respondent, 

j JUDGMENT. 

Shah, Actg. C. J.—The facts which have 
given rise to this second appeal are these: 
On October 8, 1895, the father of defendant 
No. 2 executed a money bond for Rs. 2,000 
payable after five years in favour of 
one Shidhraj Desai. The present plaintiff 
and defendant No. | were sureties in 1es- 
pect of this debt. The principal debtor did 


` not pay the debt nor did he acknowledge 


his liability to the ereditor and the claim 
against him became time-barred on Octo- 
ber 9, 1903. The sureties, however, paid 
one rupee as interest first on October 5, 
1903, and then on October 1, 1908, Shidhraj 
sued the present plaintif- and defendant 
No; 1 on the bond in 1909,and obtained 
a decree against them, as the claim was 
kept alive by the payment of interest on 
two occasions before the expiration of the 
period of limitation. Thereafter he re- 
covered from the present plaintiff different 
sums -on different occasions It appears 
that in respect of certain sums realised 
from. the plaintiff, he had filed su ts 


. against defendant No.1 the surety, and 


ò 
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defendant No.2 as representing the prin- 
cipal debtor. We are not concerned with 
those suits. 
judgment of the Tria? Court that one of 
the suits was pending at the time of the 
judgment, A sum of Rs. 800 was paid to 
Shidhraj on September 1, 1915, during the 
pendency of the application for execution 
of the decree obtained by Shidhraj against 
the sureties. The present suit was filed 
on September 2, 1918, ta recover the said 
sum of Rs: 800 just within three years 
against defendant No. 1, his co-surety, and 
defendant -No, 2, the son of the principal 
debtor, Defendant, No. 1 did not appear 
to contest thesuit. Defendant No. 2 raised 
various defences and several issues were 
yaised. The learned Trial Judge held that 
defendant No. 2 was liable for the pay- 
ment made by the plaintiff in satisfaction 
of the decree obtained by the original 
creditor against him in the suit of 1909. It is 
not” necessary for the purposes of this 
appeal to referto the various issues in detail. 
Accordingly a decree was passed for the 
amount claimed against defendant No. 2, 
and for a moiety of that amount against 
defendant No. 1, 

Defendant No, 2 appealed to the District 
Court, and the learned Assistant Judge, 
who heard the appeal, came to the same 
conclusion as the Trial Court in respect of 
the liability of the defendant No. 2 as the 
principal debtor in respect of the sum 
paid by the surety in satisfaction of the 
decree obtained against him by the original 
creditor, and confirmed the decree of the 
Trial Court. Both the lower Courts have 
dealt with this.case very carefully. 

In the appeal before us, on behalf of 
‘defendant No. 2 it is urged that he is not 
liable in respect of this sum paid by the 
surety, that at the date when the suit was 
filed against the surety in 1909, the claim 
‘against the principal debtor had become 
time-barred long since, that as regards the 
present plaintiff and the co-surety, the 
claim was kept alive by their own acts con- 
sisting of the- payments of interest on two 
occasions; that under s. 145 of the Indian 
Contract Act, the surety is entitled torecover 
from the principal debtor whatever sum 
he has rightfully paid under the guarantee, 
-but no sums which he has paid wrongfully, 
and that the sum paid under the circum- 
stances of this case must be treated as a 
‘sum pid wrongfully within the meaning 
gf the section, There is no reported deei 


RAGHAVENDRA UUKURAO NAIK V, MABIPAT KRISHNA. 


In fact it appears from the. 
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sion of any High Court directly bearing 
on this point; but there is a decision of they 
Punjab Chief Court in Suja y. Pahlawan (1) 
upon which the appéllant has relied. 

On the other hand, on behalf of the 
plaintiff it is contended that. though the 
claim of the creditor against the principal 
debtor might be time-barred, it was open 
to him to keep the debtalive with a view 
to get more time for payment of the debt, 
which he was undoubtedly liable to pay 
at the time when he paid interest to keep 
the debt alive, thatin any case when he 
paid the sum in satisfaction of the decree 
passed against him in respect of his liability - 
as a surety, he: made the payment right- 
fully under the guarantee, within tbe 
meaning of s. 145 of the Indian Contract 
Act, and that he is entitled to recover it 
from the principal debtor, quite independ- 
ently of the consideration whether the claim © 
of the original creditor was barred against 
the principal debtor or not. 

We have considered the arguments urged 
on both sides, and though the point is 
not covered by -any authority which is 
binding upon us, we have carefully con- 
sidered the arguments put forth in -the 
judgments of the learned Judges in.the 
case of Suja v. Pahiwan (1). Section 137 
provides that mere forbearance on the part 
of the creditor to sue the principal debtor 
does not discharge the surety in the absence 
of any provision in the guarantee to the 
contrary. It has been held by this Court 
in Hajarimal v, Krishnarav (2) that though 
the claim against the principal debtor may 
be barred, the treditor can enforce bis 
right against the surety. In this case the 
effect of the various sections of the Indian 
Contract Act has been considered with 
reference to a state of facts under which 
by operation of law, though ‘the claim- 
against the principal debtor was barred, it 
was enforceable against the surety. The 
same view was taken in Sankana Kalana 
v. Virupakshapa Ganeshapa (8) and that 
view is also accepted by the Calcutta and 
Madras High Courts in Kvrishto Kishori 
Chowdhrain v. Radha Romun Munshi (4) 
and Subramania Atyar v. Gopala Aiyar (5), 
Though this view is not accepted by the 


(1) 30 P, R. 1878. 

(2) 5 B. 647; 6 Ind. Jur. 139; 3 Ind. Dec. (N. s.) 426. 

(3) 7 B. 146; 7 Ind. Jur. 317; 4 Ind. Dec. (N. 8.) 99. 

(4) 12 C. 380 at p.. 333; 6 Ind. Dec. (N. s.) 225, 

(5) 7 Ind. Cas, 898; 33 M. 308; 20 M, L. J. 633; 8 
M. La T. 321, f 


r 
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Allahabad High Court, so far as we are 
fteoncerned, we are bound by the decisions 
of this Court; and it is not’ disputed be- 
‘fore us that though theclaim against the 
principal debt may be barred, it is* not 
necessarily barred against the surety. In 
othsr words, the liabilities of the-princi- 
pal debtor and the saraty to the creditor 
are not absolutely inter-depandent, and 
though the remady as against the one may 
be barred, it does not follow that it is neces- 
sarily barred as against the other. - 
Further, it has been held by this Court 
in Gopal Daji v. Gopal (6) that the payment 
of interest by the debtor within limita- 
tion does not give a fresh starting point 
for liniitation against the surety.’ Having 
regard tothe ratio decidendi of this case, 


and that of Brojendro Kishore Roy Chow- | 


dhury'v. Hindustan Co-operative Insurance 
Society, Ld. (7), it is clear that the surety 
may effectively keep alive his liability by 
his own act without in any way affecting 
the plea of limitation in favour of the 
Principal debtor. According to these two 
cases, the principal debtor and the surety 
can each keep his liability. alive, though 
the remedy of the creditor may be barred 
as against the other on account of limita- 
tion. That being so, it is clear that in 
1909 the surety was liable in respect of 
the amount for which he had stood surety 
at the time the original bond was passed 
by the principal debtor. In keeping the 
debt alive against himself, he cannot he 
said to have acted improperly or wrong- 
fully, If he was not in a'position -to 
pay, it was open to him , to secure ex- 
` tension of time for payment by keeping 
his liability alive; and it is clear in this 
case that as a decree was passed against 
him in favour of Shidhraj in the suit of 
1909, he was bound to pay the decretal 
debt. It isnot reasonable, in my opinion, 
to hold that he paid thesum wrongfully 
within the meaning ofs. 145 of the Indian 
Contract Act when he paid if in-satisfaction 
of a decree passed against him. It must 
be treated as a sum rightfully paid under 
the guarantee. The liability df the principal 
debtor to indemnify the surety is provid- 


ed for by s. 145 and isin no way depend-. 


ent upon the existence of his original 

‘liability to the creditor. It may be said 

that this view may lead to an indefinite 
28 B. 248; 5 Bom. L. R. 1020. 


7) 33 Ind, Cas, 705; 44 C, 978; 25 O. L. J. 238; 21 
O, W,.N, 482. - ee 5 
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. 
extension of the-period of the liability of 
the principal dgbtor, which cannot þe 
enforced directly against him on account 
It is possible 
that in some cases, asin the present case, 
it may so happen; but I am unable to 
think that there is any particular hard- 
ship or injustice tothe principal debtor 
involved’ in his being called upon to in- 
demnify the surety. The cause of action 
in respect of his liability to indemnify 
the surety arises when the surety in fact 
pays the amount under s. 145 of the Indian 
Contract Act. Even if it involves some 
hardship, I do not think it can afford any 
reasonable basis for holding that the 
paynient made by the surety under cir- 
cumstances, such as we have in this case, 
is wrongful. I may point out that in the 
present case ithas been definitely found 
by the lower Courts that there was no 
collusion whatever between the surety and 
the original creditor. The only ground 
upon which it is suggested that the pay- 
ment made by the surety under the decree 
against him is wrongful within the mean- 
ing of s. 145, is that by his own act he has 
kept alive his liability which would other- 


- wise have become unenforceable on account 


of limitation. That is not a sufficient 
ground for disallowing the right which 
is given to him under s. 145 of the Indian 
Contract Act. 

I am unable to agree with the reasons 
given in Suja v. Pahlwan (1) for the con- 
trary view. It is not necessary to attempt 
to generalize as to when a payment can 
be said to have been wrongfully made 
by the surety within the meaning of s. 
145. It is enough for the purposes of this 
case to observe that the act of the surety 
in keeping his liability alive by bona fide 
payments of interest within® time is not 
such as could make the payment by him 
in pursuance of the decree obtained against 
him by the creditor wrongful within the 
meaning of the section. 

No other point isurged in support of the 
appeal, It is not clear why there are 
different suits in'respect,of payments made 
by the plaintiff from time to time. As no 
point is made on that score before us, it is 
not necessary to consider it, 

We, therefore, dismiss the appeal and 
confirm the decree of the lower Appellate 
Court with costs to respondent No. 1. 

Kincaid, J,—I concur. 

-Z K; ° ~~ | “Appeal dismissed, 
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- . Present:—Mr, astice Devadoss, 
.VENKATARAMA CHETTIAR—PLAINTIFF 
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Law—Purchase by one of two brothers— 


- ` Hindu 
tof joint 


- Jointness— Purchase by one, whether for bene, 
family—Presumption. . 
.. There. is no presumption that if there are two 
brothers, they should bg considered as members of a 
joint Hindu family. Nor is theréa presumption, even 

"if they are Members of a joint-family,-that a purchase 
of property made by one of them is for the benedit 

sof the family. The onus is upon the person who 
sets up the contention to prove it. 

Second appeal against the decree of the 
District Court, Coimbatore, in A. S. No. 
“162 of 1921, preferred against that of the 


Coimbatore, in O. S; No. 955 of 1919, f 
Messrs. T. R. Ramachandra Iyer .and 
Srinivasa lyer, for the Appellant, 
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or as to the intention with which this pur- 

chase was made. On this point, I thing 

the learned Judge has erred and the judg- | 
ant of the lower Court cannot be support- 

ed. 

There are other points if the case, which 
it is unnecessary to deal with, in the view, I 
have taken of the first point. i 
< The respondents contend that there is 
some mistuke in thesale certificate. There 


_i8 no dispute as tothe identity of the pro- 


erty that was sold in. auction. In draw- 
ing up the sale certificate, north and south 
were fransposed, evidently owing toa slip ; 
that does not make sale certificate an invalid 
document. ; 
“In the result the judgment of the lower 
Court is set aside and the judgment of the 


"District Munsif restored with costs in this 
2 he . Court’ as well as in the Court below. 
Court of the Additional District Munsif, . = 


V.N.V. 


Z. K, Appeal allowed.: 


Mr. N.S. kangaswami Iyengar, for the ` 


Respondents, 

' JUDGMENT, —The first point argued 
in this second appeal, is that there is no 
evidence, for the finding of the Judge 
that the purchaser was ‘an undivided 
brother of the decree-holder; and secondly, 
there is no evidence that the purchase wus 
benami for the decree-holder. There is no 
evidence on record to show 
‘auction-purchaser is the undivided brother 
of the decree-holder. 
the side of the respondents is that in the 


Written statement, the defendants pleaded ` 
that the purchaser was an undivided ` 
decree-holder and the ` 


brother of the 
. plaintiff did not deny the statement on 
oath. In the first place, there is no pre- 
- sumption that if there are two brothers, 
they should be considered as members of 
.2 joint Hindu family. Secondly, granting 
“that they were members ofa joint Hindu 
‘family, there is no presumption, that one 
brother must necessarily buy property for 
the benefit of the other brother. Even if 
there was a joint, family, of wHich the 
deciee-hulder anti ‘thé’ auction-purchaser 
were members, the onus would be upon 
the ‘defendants, to. make out that the 
purchaser purchased’ the property, for the 
<henetit of the other brother.” The decree- 
holder'might-have bought the property ‘with 


his self-acquisition. There is absolutely no- 


evidence as to the source of the money, 


that the ` 


What is urged on | 


BOMBAY HIGH COURT. 
Frrst CIVIL APPEAL No. 141 or 1920, 
September 10; 1924, 
Present:—Sir Lallubhai Shah, Kr., Acting 
Chief Justice, and Mr. Justice Kincaid.. 
HASSANALLI DEGUMIYA—PLAINTIFF 


—APPELLANT A 
versus 2 
_RUHULLA HAMAD—Dbrenpant 
— KESPONDENT. 


Pardanashin. lady, deed executed by—Free execu- 
tron— Burden of proof—Muhammadan Law—Marz-ul- 
maut, meaning of. 

Where a pardanashin lady -is concerned the burden 
of: proof rests on -the person who seexs, to take ‘ad- 
yantage. of a document executed by her.. It is for 


“such a person to show that the lady comprehended 


“thoroughly and-deliberately and of her gwn free-will 


` carried ‘out the transaction alleged.. But this rule 
< must be followed intelligently. 


The Court will gauge 
the burden of proof which the plaintiff has to dis- 


‘charge in sucha case on careful consideration whe- 


ther the document by which he’seexs to prot was 

or was not injurious to the pardanashin lady who 

executed it. [p. 887, col. 2; p. 883, col. 2.) , a 
Where it is alleged that a deed executed by a 


` Muhammadan is invalid owing-to its having been 
* executed during marz-ul-maut, the burden is on the 


person who sets up the invalidity of the deed to 
estabtish thatit was executed during marz-ul~maut: 
[p. 840, col. 1.) | . : 
In order to constitute 'marz-ul-maut there must be 
proximate danger of death, that is to say, a pre- 
ponderance of apprehension that death is more pro- 
bable than life, there must also be some degree of, 


v 


* 186 I. ©, 1925) 
.* + è 
Bubjective apprehension of ‘death im the mind of the 
„Bick person and there- must be some external indicia, 
- chief among which is the inability. to attend | to 
ordinary avocations. [ibid] © >? : PAG 
t Oase-law referred to. ; °° -.- 


First appeal from the“ décision of the First. 


Class Suhordinate Judge.at.Surat,.in Suit 

No. 206 of 1917. ules cree i 
Mr. .Bahadurji -(with him Mr.’ M. H. 

' Mehta), for the Appellant. ` `. - 
Mr, G.. N: Thakor (with him Messrs. R. 

- J. Thakor and J. G.-Rele), for Respondents 
Nos. Land, 2. : > ; 

- JUDGMENT: 

.- Kincaid, J.—Theefacts of this case, 
-althotgh the hearing has taken ‘consider- 
able time, are really not very complicated. 

_ They are shortly’ as follows. A certain 
-Nanumiyan, a Musalman résident of Rroach 
-hada daughter called Asha Begam. On 
January 12, 1912, he gave her certain. pro- 
perty by a deed of gift. He, however, re- 
tained management of the property until 
his death in. 1914. Thereafter Asha Begam 
assumed its management until her death in 
“July. 1917. On April 14, 1917, she passed 
Ex. 29, by which document she created a 
„wakf of property worth Rs. 19,999 for the 
benefit. of her deceased father Nanumiyan's 
soul and in favour of her grandfather's 
. mosque Gulamali Fozdar situated in Broach 
-City. By the terms of the document she 
-was to be mutawalt during her lifetime. 
-On her death, her maternal uncle was to 
_succeéd as mutawali, and after him his son 
. Abasalli and others of his descendants. The 
: income of this property was estimated at 
Rs. 900. Of this income she directed that 
Rs. 500 should be ‘spent on the mosque and 

Rs. 400 reserved to. the mutawali. ` As I 
- have said, Asha Begam died in ‘July 1917, 
sand. in ordinary circumstances her husband 

.-and. her‘own .agnates would have succeeded 
-tò her -estate.-. But Asha Begam had never 
~lived with her. husband, -and.her father 
- Nanumiyan, had been on bad terms with 
hisrelations. . Thus, while her husband took 
possession of:Asha Bègam'8- property, claim- 

“ing to ‘be her heir, the maternal-uncle’ has 
bronght the present suit.to eject him.’ 

í The husband is defendant No. 1; defend- 
_ant No. 2 is one of the agnates and- defend- 
ants Nos. 3 and 4 are tenants. of the pro- 
pertyin dispute. The defendants contended 

“that the gift of Nanumiyan was invalid as 
there had been no proper delivery of posses- 
sion and that Asha Begam's wakf was 

~jrivalid and inoperative in law, 4 
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document executed by her, 
“plaintiff in this case to show that Asha 
‘Begam’ comprehended thorgughly and de- 
‘liberafely and of her own free-will carried 


Ber. 
‘In the Trial Court;the Subordinate Judge, 
‘Mr. Bhat, held that the deed of’ gift by 


“Nanumiyan to Asha Begam was operative. 
“He also’ héld thatefhe plaintiff had not 


proved that the deed of wakf executed by 
Asha begam,a pardanashin lady, had been 
made by her of her own free-will and not 
under duress. He dismissed the suit. 

The plaintiff appealed to the High Court 
and their Lordships per Macleod, ©. J., and 


_Coyajee, J. remafided the case to the Trial 


‘Court for a decision on the following issues: 
(1) Whether Asha, Begam thoroughly 
comprehended, and deliberately and of her 
own free-will carried out, the deed of wakf? 
(2) Whether the deed was executed dur- 
ing her death illness? 
‘On remand thé case was heard by Mr. 
Bhat’s’' successor, Mr. Cooper. After dis- 
cussing the evidence in a careful and ex- 
haustive judgment, he found on the issues 
(1) in the negative and (2) in the affirma- 


“tive. 


_Against these findings Mr. Bahadurji, 


-who represented the plaintiff, has argued 


that they were incorrect, and Mr. Thakor 
‘for the defendants has supported their cor- 
rectness. 

Ishould like, before proceeding further 
with my judgment, to thank the learned 


- Advocates on both sides for the exhaustive 
“way in which they have dealt with the case, 
“Their arguments have occupied two days, 


and every conceivable point, which could 


‘have been taken on both sides, has, I think, 


been. taken. - A 
Coming to the two issues, there is no 
question but that, where a pardanashin lady 


‘is concerned, the burden of proof rests upon 


him who would seek to take advantage of a 
: It is for the 


out the deed of wakf. But- in my opiniop, 
this rule has to be followed intelligently. 
‘To put an extreme case, where a parda- 
nashin lady had bought a property for 
Rs. 5,000, and six months later sold it for 


‘Rs. 500000, the person who wighed totake ad- 


vantage of the documenf by which the lady 


“transferred her rights for Rs. 50,000, would 


have very little difficulty in persuading a 
Gourt that there- was neither fraud, nor 
duress nor undue influence. 3 

_In the converse case, however, where a 
-pardanashin lady owning property appa- 
rently worth Rs. 50,000, sold it for Rs. 5,000, 


. v 
; 


“BBA 


the person, who wished to take advantage 
of the second transfer, would have to dis- 
charge a heavy burden and prove fully that 
the executant knew and understood all that 
she was doing. Iam fortified in this opin- 
ion by the cases of Mahomed Buksh Khan 
.v. Hosseini Bibi (1) and Kali Bakhsh Singh 
v. kam Gopal Singh (2). In the former case 
we tiud the following passage at page 91*: 
“Then comes the question, was the deed 
executed under such circumstances that it 
ought not to be allowed to stand ? “ Duress 
and coercion may be laid out-of considera- 
tion. The witnesses*who spoke to anything 
ofthat kind were discredited by both Courts. 
But there remainsthe more subtle form of 
undue influence. Their Lordships desire 
not to say a word which could interfere 
with the settled principles on which the 
Court act3 in considering the deeds of 
pardunashin ladies or could tend to lessen 
the protection which it is the duty of the 
Court to throw around those who are un- 
able to protect themselves, They do not 
forget that this lady was a pardanashin lady, 
They do not forget that at the time of the 
execution of the deed she was living in 
more than ordinary seclusion; that she 
was in very deep distress; and that she was 
surrounded by members of that branch of 
the family to which the objects of her boun- 
ty more immediately belonged. But bear- 
ing all these things in mind, and reviewing 
the whole evidence, they come to the con- 
clusions that the lady knew perfectly well 
“what she was doing, and that in every sense 
the act was her own act.” 
In the second case, that of Kali Bakhsh 
Singh v. Ram Gopal Singh (2), we find this 
passage at page 317: ` 


“Their Lordships, as already mentioned, - 


have fully in view the fact that the lady 
was a pardanashin lady, but the evidence 
as to her strength of will and business 
capacity, and the fact that the deed as 
granted is not in the circumstances of her 
life in any way an unnatural disposition of 
part of her property, go far, taken together 
with the evidence in this case, to convince 
them that the deed was granted by her as 
the expression of her deliberate mind and 

(1) 15 I. A. 81; 15 C. 684; 12 Ind. Jur. 291; 5 Sar P. 
©. J. 175; 7 Ind. Dec. (x. s.) 1010 (P, C.). 

(2) 21 Ind. Cas. 985; 41 I. A. 23; 16 Bom. L. R. 147 
at p. 155; 18 O. W. N. 282; 16 O. ©. 378; (1914) M. W. 
N. 112; 12 A. L. J. 115; 15M. L. T. 130; 190. L. J. 
172; 10. L. J. 67; 23 M. L. J. 121; 36 I. A. 81 (P. 0.. 
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apart from any undue influence exerted 
upon it. In short their view is that if in- 
dependent outside advice, which is an es- 
sentially different thing from independent! 
outside control, had been obtained, the 
lady would have acted Just as she did. 
Much as their Lordships support and ap- 
prove of the protection given by law toa 
pardanashin lady, they cannot transmute ` 
such alegal protection intoa legal disability." 
The learned Advocate for the respondents . 
has relied on the case of Kamawati v. 
Digbijai Singh (3). But there the pardana- 
shin lady had passed a document substan- 
tially without consideration by which she 
relinquished all her rights in respect of he 
inheritance. : : 
This appears to be really the second part. 
of my proposition that the Court will gauge 
the burden of proof, which the plaintiff has 
to discharge, on a careful consideration 
whether the document by which he seeks 
‘to profit was or was not injurious to the par- 
danashin lady who executed it. i 
Having considered ths principles which, 
as I think, govern tuis branch of the law, 
I shall now turn gaia to the facts of ° 
this case. As nave already said, 
Asha Begam was on bad terms with her 
husband. The evidence goes to show that 
they lived: separate, and that she never 
spent more than one night during all her 
life in his house. She was anxious, t ecause 
her father had been anxious, that her father’s 
relations should not get any of his proper- 
ties. Supposing she had not been a porda- 
nashin woman,what course would she most 
likely have adopted? The answer would 
surely be that she would have passed some 
such deed as this in order to ensure that ` 
after her death neither her husband’s nor 
her father's relatives should get any of her 
property. This view is supported by the 
fact that prior to his death her father Nanu- 
miyan did draw up a draft document by 
which Asha Begam transferred her sights 
in this very property towards the expenses 
of the Sheriff of Mecca in Arabia and 
the mosque at Madina. That document 
never got beyond the stage of a draft 
and it is only valuable as showing that the 
idea of keeping Asha Begam’s husband and. 
Nanumiyan's relatives out of the enjoyment 
of this property was in existence before 
Nanumiyan’s death. : 
_ (3) Gt Ind. Cas. 559; 48 I. A. 381; 43 A. 595; 15 L 
V. 1; 30M. L. T. 47; 42 M. L. J. 87; 26 C. W. N. 490; 
4 Bom. E; R. 626: 4 U. P. L. R. 


. 490: 
P a (P. ©.) 27; (192 I 
R. (P. O.) 14; (1922) M. W N. 336 (P, o MAT 


186 I. ©. 1928) 


The learned Advocate for the respondents, 
wever, has contended that the provisions 
ot this draft document, Ex. 261, are widely 
dilferent, from the provisions of Ex. 29. 
Tuis is no doubt true. Under the former 


the entire property or the value of the pro- ` 


perty is to be sent to the two shrines in 
Arabia. Under Ex. 29, part of the proper- 
ty is to go to the mosque known by. the 
name of Asha Begam’s grandfather Gulam- 
ali Fozdar, and part of it to the muta- 
wali. But since the object of Asha Begam 
and Nanumiyan was to keep the husband's 
and the father’s relatives out of the proper- 
ty, it did not much matter to them whether 
the property was disposed of to benefit the 
mosques in Arabia or the mosque in Broach 
city, ~ : s 

The learned Judges of the lower Courts 
had laid special stress on the fact that: in 
the first document the plaintiff obtained no 
benefit, whereas by Ex. 24, he succeeded as 
mutawali on the death of Asha Begam, and 
after him his descendants. But it must be 
remembered that the plaintiff was the ma- 
ternal uncle of Asha Begam, and so far as 
-we can judge from the evidence, the only 
relative who showed herany affection. The 
witness Nagardas has explained that a dis- 
cussion took place between him and Asha 
Begam, and that he pointed out to her it 
was really better to keep the property toa 
certain extentin the family than to send 
it to enrich holy places abroad. In my 
opinion it wasa perfectly natural act, such 
asany one,nota pardanashin lady, might 
do, to make one’s maternal | uncle 
inherit one’s preperty rather than let it go 
to the ordinary heirs, whom one does not 
like and with whom one has quarrelled. 
It seems to me, therefore, to use the words 
of their Lordships in Kali Bakhsh Singh v. 
Ram- Gopal: Singh (2), that the disposal of 
property in Ex: 29 was notin the circum- 
stances of, Asha Begam's life in any way an 
unnatural disposition of her property. 

If we look at the case from another point 
of view, it is difficult to understand how 
undue. isfluence could have been brought 
to bear upon Asha Begam. Asha Begam, 
until shortly before her death, to which I 
shall have occasion to refer later, resided 
at Broach. Her maternal uncle resided. at 
Nandurbar. Itis true that about the time 
of the execution of the documents the 
plaintiff had gone to Broach, and it has 
been suggested repeatedly by the learned 
Advocate for the respondents that he came 
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to Broach to induce his niece do sign docu- 
ments which she neither read nor under; 
stood, and then went away. But looking 
at the evidence in tht, case, I do not think 
that this is a fair conclusion. Had the 
maternal uncle been the scoundrel, which 
the learned Advocate for the respondents 
would have us believe, he surely would 
have had the deed drawn up so as to give 
him entire and immediate possession of 
his nieces property. As a matter of fact 
the maternal uncle derives no benefit what- 
ever from the property so long as Asha 
Begam is alive. The mutawwgliship is 
reserved to Asha Begam until her death. 
It is true that her life was not long after- 
wards prolonged ; but at the time when she 
passed the document, as 1 shall show later, 
she was not very seriously ill; and the 
maternal uncle being much older than she 
was could not be expected to survive her. 
Again we find that, subsequent to the 
execution of Ex. 29, Asha Begam, on in- 
structions received by a letter from her 
uncle, took a rent-note, Ex 174, from one 
of the tenants, and in this rent-note her 
position with regard to the property, as 
modified by Ex. 29, is disclosed. In other 
words, this ‘rent-note shows that she 
must have understood the contents of Ex. 29 
and the fact that her uncle referred to 
them in one of his letters shows, as it 
seems to me, that he never made any secret 
of them, 

Again we see from one of the letters 
written by the uncle to Asha Begam, and 
putin by the respondents; that consider- 


‘able pressure was being put upon Asha 


Begam to destroy Ex. 29 subsequent to its 
execution. If such pressure was to have 


_ any effect, she must have been acquainted 


with the terms of Ex, 29, and had she 
really been improperly inducedinto passing 
the document, she would surely have yield- 
ed to the pressure and torn up the docu-. 
ment. On the contrary she went from 
Broach with her maternal uncle*and took 
her papers with her, handing them over, 
as the plaintiff alleged, to himself at Nand- 
urbar. “On this point, namely, the delivery 
of -documents by Ash Begam to the 
plaintiff at Nandurbar, there was no cross- 
examination. 

Now if it be found that Asha Begam 
thoroughly comprehended the contents ofe 
Ex. 29, it cannot but be said that she de- 
liberately and of her own free-will executed 
it. She seems to have proceeded with great 
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“document before she finally settled on its 
‘contents, . „and in. those, drafts there are 
l _ various dispositions of her Property... | 

J,..therefore,. fin on the first. issue, in 
ithe . -affirmative, 
-as -the . learned. Subordinate J udge | ‘has 
yfound. ka 

Coming to the second issue, it. must: be 
. Porno in mind. that here’ the burden of 
proof ‘rests no longer ‘on -the plaintiff but 
on the defendants’ The’. defendants, have 
sought to base their arguments on a pecu- 


_liarity. of Mussalntan Law which ‘requires. 


“that the tocument to be effective should not 
“be executed during death illness, or marz-ul- 
maut, To Sardbaiv. Rabiabai (4), Batchelor, 
.J., laid down with great. lucidity the princi- 
ples of Muhammadan Law as gathered by 
“him from earlier authorities. The pertinent 
-passage runs as follows (page 550*):— 

“Tadmit that this question is not to be 
‘decided merely upoh medical’ principles 
. as now ascertained among Western peoples: 
but my examination of the authorities leads 
“me to the conclusion that in order to es- 
tablish mar ‘z-ul-maut there must be present 
‘ at least these conditions :— 

. (a) Proximate danger of death, so that 


` there is, as:it is phrased, a preponderance 


' (ghaliba) of khauf or apprehension, that is, 
_that at the given time death must be more 
` probable than life; 

(b) there must be somé degree of sub- 
¿jective apprehension.of death in the. mind 
„ofthe sick person; . 

(c) there. must be some external indicia, 
‘chief among which I would place the in- 
ability to attend to ordinary -avocations.” 

These incidents; as, laid down by Batchelor 
a T „ wereaccepted'in the case of Rashid, y. 
-Sherbanoo (5): by a Division Bench. .of 
“this Court consisting of Batty and Pr att, JJ. 
"We have, therefore, ` to consider whether 
,. the defendants | have established that at 
` the time when : -Ex 29 was executed,: Asha 
-Begam was. in -proximate danger of death, 
or was in fear of déath, and, was unable to 
“attend, to her ordinary .avocations. There 
seems no doubt but that some months before 


"her death Asha*Begam- was suffering from © 


chronic . diarrhoea, or the, kindred disease 
sprue. That is the evidelice of Dr, Kella- ` 
walla whose evidence- is - relied“ upon ‘by. 
the lower Court, and there i is no reason to 
» (4 30 B. 537; 8 Bom. L. R. 35. 

___§) 31,B. 261: 9 Bom. L., R. 252. 
2 *Page of 30 B. [Ba] 
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audo “She ‘had drafts “prepared of tie- 


and; not in the negative’ 


‘that 


` 
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suppose it. to be untrue? But Doth chronic | 
diatrhoea and sprue are-diseases which can 


betcured, and there.is really- no’'evidence - 


- before’ us that Asha Begam ‘died either bf. 


diarrhoea ‘or of sprue, The death register 


merely contains an -entr# that. she died of | 


fever. 


mone except: that,of one witness who said 
she was’ “sick of life,” That wit- 
ness, -however, is defendant No. 2, who 
is: deeply. interested. i in the decision of this 
case. 


As regards the question whether she was ` 
unable to attend to her ordinary avocatiôns, © 


all the evidence goes to show that at the 
time when she executed Ex, 29 Asha Begam 
:was not confined to her bed, and that she 
was able to walk about and attend to her 
household business. This is indeed what 
.one would naturally expect in the case of 
a lady who executed the document, and 
.did not die- until three months later, even 


But even: if it be assumed that she. ` 

did die of sprue, where is the evidence that. 
‘she wasiat the time when she. executed. 
Ex. 29 in fear ofdeath? ~ There’is absolutely’ 


though she may have been suffering in April - 


‘from sprue to which ene eventually suc- 
cumbed in July. 


This disposes of the two main points in 
‘tlie case. But the learned Advocate for 
the respondents has referred to two other 
‘minor points for our consideration. ‘He 
‘has contended that the document Ex. 29 
“left- 91 sharés out of 100 of Asha Begam's 
“property undisposed of. But that matter 
-has really been dëalt with by the learned 
Subordinate Judge Mr. Cooper. ‘I agrée 
with him in holding that although | there 


‘was some confusion in the way. the docu- | 


-ment ‘was worded, the meaning is really 
quite clear. and that the ‘intention ` of 


‘the executant was to: ‘divide her property: 


“as 5: is to 4 between the mosque and the 
“matawali. 


i ` Thet second point. is shela “the ‘gift to 


Asha- Begam by: Nanumiyan, ber father, 


was invalid. This. point has Been dealt with. 


~very clearly by the first learned Subordinate 
_Judge who tried this case. The argument 
“of the learned Advocate was that there was 
no proper. transfer of possession. But the 
case cannot. be better grated than in. Mr. 
‘Bhat’ s own words :— 

-ë It was: his clear intention to “part - “with 
the gifted property. . He. effected the trans- 
fer and he did all that- oN, ey, be 
done under the events.”... . 


fa 
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: “Tn the present instance Nanumiyan did .tion was written: by: the: witness Hussein 
„declare -his.intention to part with the .Ghisan, Ex. 296, who is the son of Mithibu, 
sossession of the gifted property and his,’ with whom: ‘apparently Nanumiyan lived for 
ntention was manifested by actual transfer sometime. From hisetjdence it would appear 
of the property in the name of Asha Begam that the application was presented in June 
-in the Municipål and Government. Land and not in April as hesaid first; and we 
Records and he asked his.tenants-defend- -have onthe record -the reply of the 
- ants Nos. 3 and 4 to attorn to Asha Municipality to that application, which is 
“Begam.” -Ex. 96, the application itself being Ex. 297. 
©The act ‘of Nanumiyan i in residing with It is possible that this application might 
Mithi shows his declaration that he wanted be presented without the knowledge and 
“ito make the deed, of gift complete.” .the consent of the executant Asha Begam. 
= The. view, of ‘the learned Subordinate But there is nothing ip the circumstances 
Judge is-agreeable -to -the -view of their of the case to justi y any yeasonable 
“Lordships. of the Privy Council in Muham- suspicion of this document. The evidence 
‘med Mumtaz Ahmad v. Zubaida, Jan (6). which Hussein has given with reference to 
- - "For, the above reasons we reverse the this document shows that about the time 
decree of the lower Court and passa decree this document was prepared instructions 
for possession of the property, as prayed were also given for this application. That 
for, against the four defendants together application shows that she wanted to have 
with mesne profits from the institution of the transfer of the house in the Municipal 
„the suit until delivery of possession to the records in her name as manager of the 
~ plaintiff or the expiration of three. years _mosque, and this application affords one 
_ from the date of the decree whichever event more-circumstance in the case to show that 
first occurs. Mesne profits to be determined really -Asha Begam must e known the 


- by the Trial Court. “contents of the document, Ex. 
`The appellant, to get costs throughout As regards the evidence decis bearing 
-from defendants Nos. a and 2. -on the execution of the document, and the 


‘Shah, Actg. C. J.—I entirely agree. question as to whether she knew the contents 
I.desire to add a few words with reference of the document, we have the evidence of 
to the principal questions of fact which Nagardas Ex. 260, Mahomadsaheb Sirajudin 
arise in this case. As regards the first Ex. 273, and Rassoolkhan Fazalkhan, Ex. 287. 

; question as to whether. the executant Asha If the decision of the case rested ' entirely 
. Begam knew full well the contents of the upon the oral evidence of these witnesses, 
, document, Ex. 29, and understood them, -we should have attached considerable im- 
. and was a willing party to the execution portance to the fact that the learned Judge 
of that document, I-shall begin ‘with the . who saw the witnesses has not believed them, 
fact that the execution of the document Jt must be said, however, with reference to 
- Was admitted at a very early stage of the - ‘the judgment , ofthe learued Judge, who 
„suit. It is in consequence of the executant -heard the, case after the remand, that he 
being& pardanashin and illiterate lady that | has been so impressed with the necessity 
it becomes necessary under the» citcum- | of insisting upon the strict proof that Asha 
. gtances-to consider'the further question as’ Begam was -aware of the centenis of ihe 
-to whether she was fully. aware of the con- ' document, without dueregard, in my opinion, 
` tents of the document, and willingly execut- othe circumstances of the case, and the 
- ed the document after undersianding the “hature of the document whichis under 
- contents thereof.” On. that point the.sur- consideration, that I am unable to attach 
rounding, circumstances and the subsequent that importance to the appreciation of the 
conduct’ .of the ; execntant lave been dealt ,ordl evidence by the learned Trial Judge, as 
wikh by my learned brother in the judg- T should otherwise have been prepared to 
mént just delivered. Lonly desire to add do. 
. {hat in. June ‘an -application, which was If we take the aia of these witnesses 
prepared, apparently on April 14,1917, that apart from the’ evidence of the plaintiff, 
43 on the day on which, the ‘document, there is no good reason, in my opinion, to 
. EX= 29, was registered, was made to. the doubt the veracity of these witnesecs 
Broach-: City.: Municipality. That ‘applica- génerally. Having regard to the circum- 
X) 16 A, 205 at -p. 216; 11 A, 46075 ‘gar, P, C. J, 433; - stances under which the execution of the do- 
Ind, Dec, (N? of P.O), lag.’ eument came about, I feel no doubt that all 


oe 
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along Asha Begam was consulted with refer- 
sence tothe nature of the document to be 
passed, and that before she executed the 
ducument, it was really read to her and that 
the contents were known to her. Having 
regard to the subsequent conduct of Asha 
' Begam and her maternal uncle, the 
present plaintiff, as .diclosed in the evidence, 
it is clear that there could not have been 
any attempt on the part of the plaintiff to 
keep back the contents of this document 
‘from Asha Begam. There is no sufficient 
reason to justify the general distrust of the 
oral evidence. [ may refer to one more 
circumstance. - As regards the custody of 
this document, it was stated by the plaintiff 
in the evidence which he gave before the 
remand, that this document along with 
other documents was handed over to him 
by Asha Begam before her death. Asha 
Begam went to live with her maternal uncle 
at Nandurbar shortly before her death, 
and died there; So far as I can see, there 
has been no cross-examination of the plaint- 
iff asto his statement that the document 
along withother papers was given to him 
shortly before her death. Having regard to 
| the provisions of s. 61 of the Indian Regis- 
tration Actin the absence of any evidence 
to the contrary, it isa reasonable inference 
that when the Sub-Registrar registered the 
document on April 14 he must have given it 
back to Asha Begam. There is nothing 
on the recoed to show that the document did 
not remain in her custody. If the docu- 
ment remained in the custody of the execut- 
ant, it is difficult’ to believe that the con- 
tents would not be known to her. If the 
document was improperly obtained, every 
attempt would be made to see that the 
document did not gointo her possession. 
There.is nothing to show that the document 
was taken by the maternal uncle from Asha 
Begam immediately after registration; and 
«the subsequent application made to the 
Municipality goes ‘to show that she could 
not have* been ignorant of the contents of 
the document. Lastly there is the fact 
that arent-note was obtained on June6, 
1917. It is.significant to find that the 
plaintiff asked her in one of the letters to 
obtain therent-note. This does not disclose 
any desire on his part to act secretly. On 
the contrary it shows that Asha Begam knew 


(7) 35 I. A. 67; 10 Bom. L. R. 50; 35 C. 271; 7 C. L. 
J. 122; 12 C. W. N. 214; 18 M. L. J. 6; 3 M. L. T. 110; 
14 Bur. L, R, 268 (P. C.). - 
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full well what she had done; and the 
plaintiff was fully aware of thie fact. 

As regards the question whether the doch 
ment was executed during marz-ul-maut,.In 
addition to the.cases whigh have been refer- 
red to by my learned brother, I would refer 
to the observation in Fatima Bibi v Sheikh 
Ahmed Buksh (7) that “the right test was 
whether the deed of gift was executed by 
the donor under apprehension of death.” . 

Even assuming in this case that she 
died in July 1917 of chrgnic diarrhea, 
which she was apparently suffering from, it 
is very difficult, under the circumstances, 
to draw the inference that she was under 
the khauf or apprehension of death on April 
14,1917, when the document Ex. 29 was 
executed. This was nearly three months 
before death. The evidence of witnesses on 
either side is really very unsatisfactory, and 
does not enable the Court to come to any 
conclusion .with any degree of confidence, 
There are, however, references to her illness 


-in the letters written by the plaintiff about 


this time to her, and it isa reasonable in- 
ference that in April about this time she was 
suffering from diarrhoea. As to what the 
exact nature of the complaint then was, we - 
are not in a position to determine. We have 
the evidence of Dr. Kellawalla, which has 
been believed by the learned Judge, and 
which we may accept. Buttheinfirmity of 
that evidence is that it does not fix with 
any degree of precision the time when Dr. 
Kellawalla examined Asha Begam. There 
are no notes of the case from which the 
Doctor could have’ refreshed his memory. 
He gave eyidence a long time after he 
examined Asha Begam and he says that he 
examined her once. His opinion that she 
suffered from sprue is entitled to weight. But 
on the questions whether the disease was 
diagnosed to be incurable then or whether 
she was under apprehension of death in 
April when the document was extcuted, the 
evidence of the Doctor does -not throw any 
useful light. The rest óf the evidence as to 
the nature of the illness leaves the matterin 
a very unsatisfoctory condition. After a 
careful consideration ofthe evidence in the 
case, [ have come to the conclusion that the 
document was duly executed by Asha Begam, 


that she knew what she was doing, 
and that the main object she would 
have in view namely, to see that her 


heirs according to law did not get this 
property, was secured by this docu- 
isnt. Also, on the question of illness, Iam 
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satisfied that though she- was ill in April 
1917, she was under no khauf of death at 
the time. Itdoes not appear clearly what 
thè duration of the illness was at that time; 
and if it wasno more than a chronic com- 
plaint, there woul be no good reason to 
hold that sherwas under any apprehension 
of death in April, nearly three months 
before she died. 

aK. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
Ssoonp Crviu Apegau No. 779 of 1923. 
November 25, 1924. 
Present :—-Mr. Justice Sulaiman. 
NAGAR AND OTHERS -—DEFENDANTS— 
APPELLANTS 
VETSUS 
_ KHASE- AND OTHERS-—-PLAINTIPFES— 
RESPONDENTS. 
- Hindu Widows’ Re-Marriage Act (XV of 1856), ss. 2, 
5—Custom -Re-marriage of widow, effect of—Estate 
of first husband, forfeiture of—-Succession to second 
husband. | in ie ; 
Where among’ a tribe re-marriage of -widows is per- 
mitted by custom, such re-marriage is not invalid and 
it isnot necessary to invoke the aid of the Hindu 
Widows Re-Marriage Act to validate such a marriage. 
The Act would, in fact, be inapplicable to that extent 
to the casa of such a marriage, and in such a case the 
widow would not on her re-marriage forfeit her 
rights in the estate of her former husband. She would 
also bə entitled. to inherit the estate of her second 
husband under s. 5 ofthe Act. The succession to 
the estates of both her husbands would, in such a 
case, open on the death of the widow. 


: Sscond appeal against the decree of the 
District Judge of Meerut, dated the 12th 
February} 1923, | 

Messrs, Jang Bahadur Lal and Shiva 
Prasad Sinha, for the Appellants. 

Dr. N. C. Vaish and Dr. K. N. Katju, for 
the Respondents. 

JUDGMENT. —This is a defendants’ 
appeal arising out of asuit for recovery 
of possession filed by the plaintiffs who 
alleged themselves to be the reversioners of 
the last male owner, : 

. The facts found by the Court below are 
that the property belonged half and half 
to, two brothers Gopal and Dewan. Musammat 
Nanhi was first the wife of Gopal. Gopal 
died some 30 or 32 years ago. On his death 
Musammat Nanhi became the karao wife 
of his brother Dewan. The judgments do 
not exactly ‘ay waen Diwan died but the 
gral eviderce is that he died one or two 
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- High Court the Act would then be 
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“years after the death of Gopal. It there- 


fore, seems that the death of Dewan must? 
have taken place not Jater than 1889 when 

certain compromise wal arrived at between 

the reversioners. Musammat Nanhi made two 

mortgages in 1890 which the present plaint- 

iffs now seek to avoid on the ground that 

they were not binding on them for want of 

any legal necessity. 

. The Court below appears to have believed 
that among Jats to which caste the parties 
belong. there is a prevailing custom under 
which karao marriages are allowed, that is to 
say, under which widows are aMowed to 
re-marry. If this practice prevails then are- 
marriage is not invalid and itis not necessary 
to invoke the aid of Act XV of 1856 to 
validate such a marriage. In the view 
which has prevailed in the Allahabad 
in- 
applicable so far that the widow on her 
re-marriage would not forfeit her rights 
in the estate of her former husband, vide 
Mula v. Partab (|) and several other pre- 
vious cases. It is also clear that under 
s. of the Act she would be entitled to 
inherit the’ estate of her second husband 
asif no marriage had taken place. Thus 
Musammat Nanhi would enter into the pos- 
session of both the half shares of Gopal and 
Dewan as their widow, legally entitled to 
remain in possession for her life, Her 
death took place on the 5th of February 1909 
within 12 years of suit. It is, therefore 
apparent that the plaintiffs’ claim can in no 
sense be held to be barred by time, the 
cause of action arising in their favour on 
her death when only the succession opened 
to both the estates, os 

The next point urged on -behalf of the 
appellants is that the compromise arrived 
at between the reversioners is binding on 
the plaintiffs. This contention Has no force, 
In the first place itis not shown that the 
widow was any party to the compromise, 
then again as the lower Appellate Court has 
remarked the exact nature of the compro- 
mise is not very clear. Atany rate it is 
clear that,it was not a partition of the estate 
between the reversioner’ «luring the life- 
time of the widow with her consent but it 
was a mere agreement to divide part of 
that property which was the subject-matter 
of three suits pending in case those suits 
were actually decreed. As matters stand 
those suits were dismissed. It is not sug- 
gested that the present plaintiffs were 


(1) 6 Ind, Oas, 116; 32 A. 489, T A. Li J. 417, 
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themselves parties ‘to the compromise and, - 
therefore, also it is difficult to say how they. 


can bs in any way bound by what their pre- 
decessors, who then 4 
sionis, had done, 


"The defendants are only, holding the 


-property by virtue ‘of certain- mortgage- 

.desds.-- The learned Vakil for the defend- 
- ants has’ urged that the lower Appellate- 
Gourt should, have found as to; whether . 
these had been executed for valid‘necéssity : 
: first instalment on “March 15, 1912, and ‘he 


or not. In the first place no specific ground 
as to this was takefi in the’ numérous. pleas 
raised in the memorandum of appéal*béfore 


the lower Appellate Court. In the next'place | 


` the learned Judge has remarked that it is 


_ appeal with costs.’ 
CAK ie 


difficult to see what necessity there was for’ 


these mortgage-deeds in 1890. Apparently 


none was shown to him. When the point. 


was not taken expressly before’ the lower 
Appellate Court it cannot now be taken in 
second appeal: I accordingly ‘dismiss this 


_ Appeal dismissed. 





BOMBAY HIGH COURT.. 
: @gconp Crvin APPEAL No. 282 or 1922. 
KH < September 16, 1924. 
Present:—Sir Lallubhai Shah, Kr., Acting 
<. Chief Justice, and Mr. Justice Kincaid; ' 


‘:DARUBHAL MITHABHAI—P aintiFF— 
>» + APPELLANT e ute 

< _ versus ; 
>- BECHAR DESAI—DEFENDANT— `. 
.- i RESPONDENT. é | 


4 Dekkhan Agriculturists' Relief Act (XVII of 1879), 


s. 15B—Limitation Act (IX of:.1908), Sch. I, Art. 182 

(2)—zInstalment decree—Appeal, confirmation in-— 

Dates of payment, computation An for 
—-Limitatipn, commencement of. - 

ae instalment decree passed under the Dekkhan 

Agriculturists’ Relief Act was appealed against and 

was confirmed on appeal. On an application under 
R, cl. (2) of the Act: : l 

s Ag that ‘the effect of the confirmation of’ the 


- decree by. the Appellate Court was that the instalments 
pecans payable after the date of confirmation fp. 


5 L2]. ¢ oe 
STP that ane Art, 182 (2) of Sch, I toe the Limita- 
tion Act, limitatior® for an application under s. 15B 
of the Dekkhan Agricultarists Relief Act, began to 


yun from the,date on which the last instalment was . 


due as computed from the date of the confirmation 
of the decree in appeal. [ibid.) Sian 
< Appeal from the decision ofthe District 


- Judge, Broach, in Appeal No. 17 of 1919, 
nea order of the First Class 


Subordinate Judgeat Broach, in Darkhast 
hyp. 226-08 1918, . a 


<: DARUBHAT MITHABHAL è, BEOHAR DASAT, — 


ad only a spes’ succes: - « 
a ~ + ‘eubtion’ as passed by th@ Trial, Court. oi- 


‘lant. 4 
the High Court on October 16, 1914, he 
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Mr. R. J. Thakor, for the “Appellant. - 
Mr.: P. B. Shingne, for Mr.M. K. l : 


for the Respondeng. em i 
JUDGMENT.—The-decreé under ex 


September 27, 1911, is in these terms:— * 
“That the plaintiff should pay to the de, 
féndant No. 2 Rs. 299 and-césts “of this suit” - 
together with interest theréob “at, the rate: 
of six per cent. by three equal*annual instal- 
ments from this day. He should pay the- 


should pay every subsequent instalment on 
the same date’ of every year. And until | 
the whole debt is paid’ off as-shown' above, | 
the charge of defendant No. 2. will per- 
manently remain on the plaint’ property.. 
If the plaintiff fails to pay any of the instal- 
ments whatever, the defendant No.:2.is at 


-liberty to make an application to the Court 


under s. 15B, cl. (2) of the Dekkhan Agricul- 
turists’ Relief Act.” 

This decree was subsequently confirmed 
by the District Court and ultimately by the 
High Court on October 16, 1914. The appeal- 
ing party was the mortgagee, the original 
defendant No. 2; that is the present appel- 
After the decree was confirmed by 


presented the application for execution of 
the decreeon July 2, 1918, and according. 
to the statement in. the darkhast two pay- 
ments, one of Rs. 150 and the other of Rs. 50 


` were made on’ May 15, 1916, and July 18,- 


1916, respectively, by the plaintiff to the 
mortgagee. Execution was sought in respect. 
of the balance of the three instalments pay-- 


` able under. the decree as provided by the 


decree by an order for sale under sg. 15B of 
the Dekkhan Agriculturists’ Relief Act, 
Both the lower Courts have disallowed 
the application for execution on the ground. 
of limitation, . a ia 
According to the terms of the decree “ag 
passed by the Trial Court, the instalmenta 
became payable on March 15, 1912, in 1913. 
and 1914 respectively and in fact all the 
instalments had. become payable before the. 
decree was finally confirmed in 1914.. The 
lower,Courts have taken the view that as 
the application had not been made within 
three years from the date of confirmation 
of the decree it was time-barred. It was - 
not suggested in the lower Courts, and 
itis not suggested before us, that the two 
subsequent payments could affect the anes- 
tion of limitation in any way. The’ wh. le 
question is whether.the application-is with; 


~ 
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in time under Art. 182, cl. (2)of the 
Ingian Limitation Act... According to, the 
third column “of the Schedulé ‘of’ Art. 
182% -time begins .to. run (where there- 
has been ‘an appgal).from: the date of 
‘the final decree.or order of the Appel-. 
late, Court, Time, therefore, under that 
_ clause, commenced to run from October 
14, 1914, forthe purpose of limitation. 
Oa behalf ofthe appellant beforeus it is. 
‘urged that the three instalments which 


were payable-under the decree-of the First : 


Court became payable really in virtus. of 
the confirmation of the decree, in ‘March. 
-1915, 1916 and 1917 respectively, and that 
according to that view of the matter this 


., time. 


application would be within time as re-~- 


gards: the second and third instalments. 
On the other hand, on behalf of the respon- , 
dent, original plaintiff, if is urged that 
though the time for. execution begins to 
tun from the date when thé decree was 
confirmed, it does not follow that the in- 
stalments payable under the decree which 
was confirmed really became payable in 
virtue of the confirmation of the decree as‘ 
from the date of that confirmation.’ There 


-execution up-to-date. 


is'no case exactly like the present case, ~ 


where the mortgage amount made payable 
in instalments under thedecree has been 
held to be payable in similar ‘instalments 
from the date of thezconfirmation of the 
decree. The decision in Satvaji Balajirao 
v, Sakharlal Atmaram Shet (1) clearly sup- 
poris the view that the time fixed for 
payment ofthe amount of the mortgage- 
debt under a decree appealed from may be 
allowed from the date -of the confirmation 
of the décree. If the. principle’ which has 
been accepted in this decision is applied 
to the present instalment decree under 
s. 1+B of the Dakkhan Agriculturists’ Re- 
lief Act there is no reason why the conten- 
tion of the appellant should not be accept- 
ed. After all, in the result it works in favour 
of the. mortgagor because he gets so much 
more ‘time for payment of. the instalments. 
No doubt in this case it involves the result 
.that the plea of limitation which might 


otherwise be open to him would not? be ° 


open’ to him... But that by itself is not a 
sufficient ground for not applying the prin- 
ciple of the decision in Sgtvajt’s casé (1). The 
question is not wholly free from, difficulty : 
and it isreally a question of determining 
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the effect of confirmation of a decrée for sale of 
the mortgaged property under s. 15B which ° 
directs ‘payments by instalments on certain 
dates.‘ It is'always possfble for the parties 
to‘have the point made ‘clear one way or 
the other at the time ‘of confirmation, 
But on the facts of this case we think that 
the effect-of confirmation is to extend the 
According to that view the instal- 
ments became payable every year on the- 
fixed date from the date of confirmation. 
The application for sale in ‘respect of the 
last two instalments would be in- time. 
Certain payments are admitted “in the 
darkhast, and in fact the amount claimed 
is less than the amount which would be 
payable in respect of the last two instal- 
ments. We allow this appeal and send 
back the application for execution to the 
Court of first instance in order that exe- 
cution may be proceeded with. 
. Appellant to get his costs throughout in. 
Further costs in 
the application will be dealt with by the 
Court proceeding with the execution. 

Z. Ke Appeal allowed, 


te ntaa * 
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SIND JUDICIAL COMMIS- 
: SIONER’S COURT, - 
“ORIGINAL Orvit Stir No. 906-or 1920, 
Caan December 10,1924, .- . 
. Present:—Mr. Raymond, A. J. © 
Messrs; RAMSING KUNDANSING & 
` BONS AND ANOTHER— PLAINTIFFS 


7 VETSUS 

RAMCHAND ISSARDAS—DEFENDANT. . 

Specific performance—Vendor and purchaser—-Oral 
agreement— Written memoranium, whether binding on 
parties—Material alteration, effect of—Title, proof 
of-—-Marketable title—Specific Relief Act (I of 1877), 
s. 99 (6). E 4 

The parties entered into a contract for the sale of 
imthoveable property and the terms were settled orally 
and the earnest money -was paid. Subsequently a- 
kabala was drawn up containing the terms of the 
contract and an additional term which was material 
to the contra¢i was inserted in the kabgla without 
thé knowledge or, consent of thê defendant. The 
defendant, signed ‘the kabaia in ignorance of the 
insertion. In a suit fcr specific performance of the 
contract : 

Held, (1) that on the defendant's acceptance of the 
ofier and the paymént of earnest money there was a 
valid contract ‘between the parties’; [p. 900, col. 1.) ‘ 

"(2) that the kabala did not constitute the contract 
between the parties but was only intended as evidence 
ofthe contract that had already been eptered into; 
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(3) that thé insertion in the kabala amounted toa 
Material alteration in the terms of the agreement as it 
originally stood „between the parties, and even the 
signature of the defendphit to the kabala after its 
fa did not make it binding on the . defendant ; 
ibid. : . 

(4) that although the kabala was vitiated by the 
material alteration, the alteration did not prevent the 
plaintiff from basing his claim on the oral agreement 
and enforcing that agreement. [p. 909, col. 2. ; 

Tahilram -v. Blackwell, 19 Ind. Cas. 616; 6S. L. R. 


_ 228, followed. i A 


A. purchaser while he is not, on the ome hand, a 
liberty to raise doubts which are not considerable or 
rational, cannot, on the other hand, be compelled to 
take a title which will @xpose him to litigation. The 
question wether the doubts are reasonable must be 
determined on the facts of each case. [ibid.] 

Khemchand Ratanchand v. Dhalomal, 67 Ind. Cas. 
19; 15 8. L. R. 180; (1992) A. I. R. (S) 33, fol- 
lowed. : : 

A marketable title is ordinarily equivalent to a title 
free from reasonable doubt. Whether a title is or is 
not free from reasonable doubt must depend on the 
facts and circumstances of each particular case. [ibid.] 

Raji Oosman v. Haroon Salleh Mahomed, 68 Ind. Cas. 
862; 24 Bom. L. R. 978; (1923) A. I. R. (B.) 148; 47 B. 
869, relied on. oy 

Mr. Isardas Oodharam, for the Plaintiffs. 

Mr. T. G. Elphinston, for the Defendant. 

JUDGMENT,—This is a suit by the 
plaintiffs against the defendant for specific 
performance of a contract, valued at Rs, 9,420, 
to purchase land. The allegations in the 
plaiut are that by a sale-deed dated the 
24th November 1916 plaintiffs purchased 
from the Official Réceiver a portion of land 
in a garden, measuring 12 jirebs, situated 
in the Trans Lyari Quarter, bearing Surve 
No. 104, Survey Sheet K. No. 28. By a kabala 
dated the 19th January 1920 plaintiffs 
contracted to sell the said land on the 
terms and conditions (on which it was ?) 
purchased by them to the defendant, 
who after inspecting the sale-deed 
favour of the plaintiffs consented to pur- 
chase it for Rs. 10,000. The defendant 
by a cheque paid Rs. 1,000 as earnest 
money, and agreed to pay the balance with- 
in two months on the plaintiffs’ execution 
and registration of the sale-deed. The de- 
fendant “has failed to pay the purchase 
money and carry out the agreement, though 
he has been‘repeatedly called upon to do so, 


and the plaintiffg areand have been ready and. 


willing to carry out their part of the agree- 
ment of which due notice was given to the 
defendant. Plaintiffs claim Rs. 420 as in- 
terest on the aforesaid amount, and pray 
for judgment and decree for the sum of 
Rs. 9,420 and costs, dating the cause of 
action on or about the 19th March 1920. 

By his written statement defendant de- 


- pies the purchase of the landin question 
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from the Official Receiver, and states that 
the purchase was restricted to the righh, 
title and intereste only of the insolve 
Moosa Hashim. Defendant denies that the 
kabala on which the plaintiffs rely consti- 
tuted the contract between the parties and 
adds that on i9th January 1920 the de- 
fendant agreed to purchase the. land and 
paid Rs. 1,000 as earnest money receiving 
a receipt therefor from the plaintiffs when 
the contract was complete. ` Two days later 
the broker brought the kabala which was 
in English to the defendant, but as the 
defendant was ignorant of English, he got 
the brokers to endorse the terms of the 
kabala on the copy left with him. On this 
being done the defendant signed the kabala 
being under the impression that the terms 
were such as shown in the endorsement. 
Defendant contends that specific perfor- 
mance as against him on the basis of any 
‘terms but those contained in the endorse- 
ment cannot be granted. Defendant denies 
that the sale-deed between the plaintiffs 
and the Official Receiver was ever shown 
to or inspected by him, and that he is 
bound to take anything but a good title 
to the property sold. It is further urged 
that the plaintiffs have been guilty of 
fraud inasmuch as they misrepresented that 
they owned 12 jirebs of land whereas they 
had purchased only a 12 jireb undivid- 
ed share in the lease of a large garden 
granted by the Municipality—-a lease of 
agricultural land which was to expire on 
31st July, 1935, and would under no con- 
‘ditions be renewed. The lease was non- 
transferable except with the permission of 
„the Municipality and the land stood in the 
name ofa third party. The defendant was 
under the impression that the lease was 
one in perpetuity and was transferable. It 
is further urged that the insertion in the 
kabala as to the terms and coyqditions on 
which the land had been purchased were 
fraudulent, and the defendant isnot prevent- 
ed from going behind the sale deed. Fur- 
ther that the resolution of the Karachi 
Municipality dated the17th July 1519, and 
the consequent correspondence establish 
that the plaintiffs cannot make out a good 
title to the land, and that plaintiffs 
could not transfer any interest in the land 
without the sanction of the Municipality, 
which the plaintifis never attempted to ob- 
tain. -As the plaintiffs cannot give a litle 
free from reasonable doubt the breach of 
- contract is on their part, At the time plaint- 
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$ allege the causé of action to have 


isen, the market-rate of land was high, | 


d had the plaintifs &hosen to sell the 
land then they would not have incurred any 
loss, and hence, fhe plaintiffs, now that the 
market has fallen ‘should not be grantéd 

-specific performance to the prejudice of the 
defendant. The interest claimed is denied 
and itis finally prayed that the plaintiffs 

. Should return the sum of Rs. 1,000 paid to 
them as earnest money. 

The following issues were framed in the 
suit :— : 

1, Whether the endorsement on the back 

< of the defendant's copy ofthe kabala is or 
is notsa part of the contract? 

2, Whether time-is of the essence of the 
contract ? i 

3. Whether the plaintiffs, concealed or 
misrepresented as to title ? 


_4. Whether the title offered by the plaint- 


: iffsunder the contract is not a 
able ‘title ? 

5. Whether the defendant can call upon 
the plaintiffs to make out a title beyond 

. what they received ‘from the Official Re- 
ceiver ? 

6. Whether the sale by the plaintiffs is 
invalid for want of sanction by the Muni- 
cipality ? , 

1. Ifso,, whether the defendant can avoid 
the contract ? ree 

8. Whether the plaintiffs or defendant are 
"guilty of breach ? f 

9. Whether specife performance should 


good market- 


be decreed or damages awarded; in the latter” 


: ease, what should be the amount of damages 
- and to whom should they be awarded’? 
10. General. i 
. By registered sale-deed, Ex. 13, plaintiffs 
purchased from the Official Receiver the 
right, | title and interest of one Moosa 


Hashim in a garden measuring 12 jirebs - 


being a portion of agricultural land of plot 
No. 104 Survey Sheet K No. 28 situated in 
the Trans Lyari Quarter.’ Moosa Hashim 
had been adjudicated insolvent .on 2nd Sep- 
tember 1913, and his estate had vested in 
the Official Receiver, who proceeded to 
realise it, and sold by public-auction the 
above plot to the plaintiffs for Rs. 5,000. 


There is stipulation in this sale-deed that ` 


“the said seller guarantees nothing.” Soon 
after the purchase from the Official Receiver 


according to the evidence, one of the plaint-_ 


iffs first -leased "the land fo one Sajan 
- Aloo and a lease-deed -is produced Ex, 19. 
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‘from him for the amount. 


` kabala. 


ag? 
was leased to his son, Rajabali, and ther 
to successive lessees fromall of whom plaint- 
iffs have been recovéwing rent. On the 
evidence I have no doubt as to the plaint- 
iffs leasing the land from time to time, 
and recovering rents. About the middle of 
January 1920, ‘plaintifis were apparently 
desirous of disposing of the plot that they 
had purchased and they asked the brokers, 
Pamanmal and Parsram tosecurea purchaser, 
According to the evidence of these brokers 


- they inspected the land,in the Company of 


plaintiff Jethsing and then offered it in the 


‘market for sale. The defendant expressed 


a desire to purchase it, but before conclud- 
ing the bargain he insisted on seeing the land, 
He was taken by the brokers to the site, and 
after returning to his kothi he expressed 
his willingness to purchase it for Rs, 10,000 
and gave the brokers a-cheque for Rs. 1,000. 
On receiving the cheque, the brokers say, 
they proceeded to the office of the plaint- 
iffs where they handed the cheque to the 
plaintiff Jethsing, and obtained a receipt 
There is a little 
discrepancy in the evidence on this point, 
but it is not very, material, Though plaint- 
iff Jethsing says that he told the brokers 
that he was prepared to sell the land for 
Rs. 10,000, Iam inclined to accept the broker's 
evidence that he had demanded Rs. 12,000 


‘evidently ‘at the rate of Rs. 1,000 per 


jireb. It is unlikely that if Jethsing were con- 


| tent td receive. Rs. 10,000 defendant would 


immediately consent to the price demanded, 


‘but’ would seek a reduction. Jethsing next 


states ‘that: the brokers after having receiv- 
ed- the offer. from the defendant’ came to 
him both with the cheque and the kabala. 
Iam inclined to doubt the accuracy of this 
version. It appears to me very probable in 
the highest degree that the brokers would, 
in the first instance, secure the consent of 
the plaintiffs to parting with the land for 
Rs 10,000 prior to the preparation of the 

What probably did occut is that 
the brokers after receiving a cheque from 
the defendant went to the plaintiffs’ place 
of businéss, and handed them the cheque 
and assured themselves that the plaintiffs 
were prepared to accept the offer of Rs. 10,000 
and after obtaining a receipt for the cheque 
proceeded to the petition writer to have the 


? kabala prepared. The kabalas were in 


triplicate, t.e., the original stamped kabala, 
Ex 20, and two copies of it, Ex. 21 which 
was left with the plaintiffs, and Ex. 29 


‘On Sajan Aloo's death the dand in question which was handed to. the defendant. Atter 


BT 
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.the kabala - “had been prepared, they were 
“ first shown to the plaintiffs for their signa- 
turé. According tg the evidence of Jeth- 
“sing, he kept the kabalas with himself in 
order tò ascertain their contents, he himself 
not being acquainted with the English langu- 
. age in which-they were written. He then 
had them read out‘ by one Narsingdas, a 
clerk in the office of Messrs. Wadhumal & 
' Co., Pleaders, and then inter ‘polated the 
i following words in ‘the kabala which have 
given rise to much controversy in this case. 

The'following words are inserted :— 

“On the terms and conditions“ mentioned 
“in the sale-deed dated 24th November 1916, 
' between the vendors and the Official Re- 

‘ceiver of the Court of the J usigiat Com- 
missioner of Sind” 

- This interpolation, J ethsing says, was 
made in the presence of the brokers, but 
‘the latter deny it. Narsingdas Ex. 28 states 
that the insertion in manuscript is in his 
handwriting, and that he made them at the 
‘suggestion of Jethsing. He is, however, not 
certain whether any one was present‘at the 
time they were written out. 

Both the brokers state that. when: they 
went to Jethsing to take the kabala from him 
they immediately noticed the interpolations 
and thereupon not being acquainted with 
the language dn which they were. made 
asked ' Jethsing. as to what they meant, 
Both the brokers say that Jethsing told them 

. that they referřed . "to the sale ofi ‘the well, 
buttocks and ‘other articles” which had 
been omitted from the kabala, apparently 
thereby giving, them to understand that 
they were to form part and parcel of the 
land that was being sold. Jethsing em- 
phatically denies the ‘assertion of the bro- 
kers, and according to him he clearly gave 
the brokers : to understand the land in suit 
was being sold on the terms and conditions 
that he had purchased it from the Official 
Receiver, and this according to Jethsing 
had been originally communicatad to the 
`. brokers but had been omitted in the kaba- 
. las. After, the kabalas had been received 
py the, brokers with the signature of the 
plaintiffs thereon, they took them to the 
defendant; the latter noticed the interpo- 
‘lations in manuscript, and: questioned the 
` brokers as to what it meant. Both the 
' brokers state in their evidence, and they 
are corroborated by the defendant and his 
witness Santoksing, whose evidence was 
recorded on commission that the interpo- 


„laigd words “pies only that “the well, 
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bullocks and other implements’ he. 
land were also being sold to the defen i 
The defendant states that he asked fhe 
brokers to leave the kabu‘as with him as he. 
wished to have them réd bgfore he signed 
them. The brokers, however, protested at 
any further delay saying that they had 
been worrying themselves over the trans- 
action for three daysand that everything 
was inorder. On.this, says the defendant, 
heaske the brokers to endorse on the kabala 
which was to be left with him, its con- 
tents, and this was done by the broker 
Parsram in Bania Sindhi character on 
Ex. 29 which language again the defendant 
could not read, Exhibit 29 was left “with 
the defendant, and the other copy of the 
kabala was handed to the plaintiffs. ; 
This aspect of the case forms an import- 
ant piece of evidence and it becomes neces- 
sary to examine it closely. Jethsing states 
that from the very commencement of the 
negotiation, he informed the brokers that 
he would sell the land on ‘the same teims 
arid conditions as he had purchased 
it from the Official Receiver. I am 
inclined to doubt the veracity of this 
assertion. The instructions to the whiter 
of the kabalas were given by the brokers. 
The kabalas appear to record in detail the 
terms of the contract between the plaint- 
iffs and the defendant as will be seen ọn 
their perusal. If, therefore, one of the terms 
of the contract was that-'the land in suit 
was to be sold to the defendant on thé same 
terms and conditions, as it had been pur- 
chased from the Official Receiver, it appeays 
very unlikely that the broker would not 
have informed the writer as to them, aud 
have them inserted in the original kabalas. 


- But the kabalas as they originally stcod 


contain no reference to what is assuredly an 
important term in the contract between 
the plaintiffs andthe defendant. Both the 
brokers maintain that they were never 
informed by the plaintiffs before the 
kabalus were drawn up that they were to 
sell the land on the same terms and con- 
ditions as they had. bought it from the 
Official Receiver. Jam, therefore, inclined 
to the view that, after the -plaintiffs had 
read the kabalas, they felt the necessity of 
importing into the agreement this import- 
ant clause or very probably its insertion 
was suggested. to them by the Pleader’s 
clerk Narsingdas. Ifthe brokers piior to 
the preparation of the kabalas were infor med 
of this important condition in the terme 
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-of the. sale, it: appears “to ‘me: difficult fo 
elieve that they would have overlooked it 
their, instructions to the bond-writer, 
atticularly when the” other terms -of 
the contract, even though not of the same 
‘importance,shave been embodied in the 
kabala, +" TE 

On the other hand, I am inclined to dis- 
- believe the brokers’ statements as to Jethsing 
` telling them that the inserted < words 
and manuscript meant that the vendor 
would also sell for the same. consideration 
. “the well, bullocks ‘and other articles’ on 
the land. In the original kabala Ex. 20 as 
well as in the copies Exs. 21 and .29 there 
agpear the following words: 

“The vendors agree to sell the aforesaid 
premises together, with all the structures 
standing thereon and the well, but not the 
bullocks or any other moveable property 
which is the private property of the vendors, 
which shall be removed and appropriated 
by the vendors.” oo A 

Evidently these were the terms of the 
original contract between the parties com- 
municated by the plaintiffs to the brokers 
who in turn mentioned the same to the 
bond-writer, If, therefore, according’ to the 
evidence of the brokers plaintiff Jethsing 
gave them to understand that the inter- 
polation meant- that the “well, bullocks 
and other structures” were also to form a 
part of the property, that was being: sold 
to the deferidant, it should have immediately 
strié them that they had already found a 


place in the kabala, in terms of which -the- 


wells and other structures were to be sold 
but not the bullocks, and they. would 
naturally have informed the plaintiffs of it, 
and their suspicions would have been 
aroused as to whether the plaintiffs were 
correctly interpreting to them-the meaning 
of the insertion. Further, though the numher 
of bullocks is not mentioned in the kabala, 


in the sale-deed by the Official -Receiver . 


to the plaintiffs they are described as six 
in number, and it appears to me most un- 
“likely that the plaintiffs would- make a 
generous gift of six bullocks to thé defend- 
ant, the more so when the purchase “price 
had been cut down. But what is of greater 
importance still is that the endorsement on 
Ex. 29 in which, as I have already observed; 
the broker Pararam wrote’ down ‘for: the 
-benefit of the defendant the contents - of the 
kabala, there is no‘ reference: to the sale of: 
the bullocks therein though the ‘well’ is; 
described. The endorsement purports: tor 
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: have been ‘made on the very day’ the Jhbahki 
. had been written, and soon after the plaint- 
-iffs had appended their signature to it? 
cBoth according to the brokers and the 
defendant himself the former told the latter 
-as to what the interpolation meant,:and it 
. ig, therefore, very remarkable indeed- that 
. “the bullocks” should not have been men- 
tioned in the endorsement as beingia part 
- of the property that was being sold to the 
defendant, which, in my opinion,” would 
‘assuredly: have been mentioned, if tne 
brokers’ agsertion as to what Jethsing told 
them were correct. It 4ppears to .me`-that 
the brokers have concealed the tfuth as to 
what they had been actually told ‘with 
.regard to the manuscript insertion in the 
vkabala. Iam of the opinion that Jethsing 
- did correctly interpret to the. brokers the 
/medning of. the words- inserted,- and the 
latter apprehending that this new condition 
in the terms of the agreement might result 
-in a failure of the transaction, did not 
disclose the truth to.the purchaser. 

‘I cannot, however, overlook another 
‘important point at this stage of the casé, 
.As L have observed, the defendant is-not 
‘acquainted with the English language, 
.and was, therefore, incapable of reading the 
kabalas or even the Bania Sindhi endorse- 
“ment, and it is, therefore, remarkable,- con- 
‘sidering his position asa” business man, 
‘that. he should have: signed - thé ‘kabalas 
without. acquainting - himself ‘with their 
contents. .He is an Honorary Magistrate 
sand a guarantee broker of the Firm of Louis 
.Dreyfus & Co. The printed head-notes of 
‘the defendant's letters describe him as a 
‘merchant, broker and commission agent 
with the Head Offices. at. Calcutta and 
‘Gujranwala. That such an experienced 
and.shrewd man of. business as he ig 
should sign the kabalas without ascertaining 
what they contain appears’ to me very 
extraordinary indeed. Further in the 
course of:his business’ he has his letterg 
written in English by one Sukhjal Ex. 43, 
and though this witness is not a permanent 
employee. ‘at:. the defendant's kothi, i 
appears'to me that he could have easily 
secured his attendance to redd the kabalas 
to him before he signed them. On the 
other hand, however, it is to be observed 
that both the.brokers Parsram and Pamanmal 
had close business relations with thedefend- 
ant. The defendant. has stated in hig) 
evidence that the son of Parsram who ig 


joint with bis: father, ie kis yegua 


® 
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smuceadamy; and- Parsram himself has been 
-working as his muccadam for: some years. 
*Pamanmal is a sugar broker, and the defend- 
cant also is a guarantee broker in sugar to 
Louis Dreyfus & Cò., and Pamanmal rende 
„ers ‘fhe, defendant some assistance in some 
,of. his sugar contracts. The defendant 
-regards both these brokers as honest men, 
„and itis, therefore, quite within the bounds 
„of possibility that the defendant accepting - 
:the; assurances given to him by the 
-brokers signed the ‘eabalas without “troubling 
vhimself to have : them read oyer to him. 
Now Mr. Issardas*has contended that the 


‚kabala in*suit contains the contract between’ 


.the-parties and the defendant having signed 
it; after. the manuscript insertion that he 
-was'purchasing the land-on the same terms 
,and.,conditions, as ‘the plaintiff had pur- 
¿chased it for - the Official Receiver, he is 
“bound ‘by them. In the present case -it 
‘appears.to .me -that the contract between 
the parties had been complete before the 
kabalas were drawn up, and thatthe condition 
-að to. the defendant agreeing to purchase 
the land on the same termsand conditions 
„that they had purchased it from the Official 
“Receiver was not one of: the terms‘of the 
original contract. After the defendant had 
„agreed. to purchase the land in suit for 
.Rs.,10,000 he gave the brokers a cheque 
for. Rs. 1,000;as earnest money. This 
cheque was accepted - by the plaintiffs“ and 
-areceipt given forit. The contract “had 
“been thus concluded and the kabala ‘was 
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kabala after its alteration- cannot be- taken 
as binding on the defendant for the. contragt 
between the - parties had been concludi 
before the kabala” had been drawn up, btt 
“the kabala though vitiated by the material 
alteration does not prevent the plaintiffs 
from basing their claim on the. parol agree- 
-ment, and enforcing’ the oral contract,- 

In support of their contention that the 
defendant was aware that the plaintiffs had 
purchased the land in suit from the Official 
Receiver, and if the defendant was to 
have it on the same terms and con- 
ditions, as they had purchased it, re- 
liance is placed: on the sale-deed Ex..13 
having been handed to the ‘brokers 
by the plaintiffs for the purpose of 
acquainting the defendant with its contents. 
Both the brokers have denied the plaintiffs’ 
assertion asto the sale-deed being given 
to‘'them. The defendant- ‘also „denies that 
this sale-deed was ever shown to him. 
Plaintiffs rely on the evidence ‘of Thakur- 
das, the petition-writer, Ex. 22. This wit- © 
ness deposes to having written. four or five 
deeds for the defendant previously and that 
shortly after the kabalas in suit had been 
drawn up, he had’ been sent for by the 
defendant who consulted him as to ‘whether 
the kabalas were in order, and at the same 
time showed him: the sale-deed Ex 13. The. 
witness states that at the time the kabalas 
were shown to him the manuscript altera- 
tion was not there. This statement ‘is in 
-complete conflict with the rest: of the evi- 


then drawn up'to evidence the terms ‘of -dence onthe record, which clearly points to 


‘the contract. There was no agreement in 
this case that the contract between the 
“parties was not torbe- complete till formal 
kabala had been:'drawn up. On the defend- 
ants acceptance of: the offer, and the 
‘payment: of earnest money there wasa 
-walid, and binding contract created between 
the. parties, ° ' The kabala in this case did 
met constitute the contract between the 
‘parties, but was only intended as evidence 
of. the cgntract that had already been 
entered- into, and consequently the insertion 
of the words above referred to: in 
kabala could ‘not be taken as binding on, 
the: defendant: vède on this point the 
observations in Tahilram v. Blackwell (1): 
The insertion implies a: material‘ alteration 
in the terms of the agreement as it originally 
| stood between the contracting’ parties, and 
a the signature ‘of the defendant to the 


E p ht Caf 616; 65. T. R. 288, 


the ` 


the fact that the kabalas were taken to the 
defendant .only after the insertion had been 
made, and they had been signed by the 
defendant. The evidence of Thakurdas, 
therefore, that when he was shown the kaba- 
las, the alterations were not in it, is hard- 
ly credible. Ifhe had seen the kabalas he 
could: only have seen them with the altera- 
tions and- he would naturally explain what 
they meant, and his explanation would im- 
mediately. reveal. to the defendant that the 
brokers had misled him. Next, his evidence 
as to his being shown the sale-deed Ex. 13 
- stands uncorroborated. As a Pleader’s clerk 
for twenty years and as a bond-writer for 
several years he would certainly have observ- 
“ed in Ex. 13 the word “the seller does not 
' guarantee: "anything," and Itake it that he 
would communicate such an- important fact - 
to: his client, the defendant,. which would 
> certainly: put. him-on inquiry ‘and render 
very dubious as to whether he would agree 


(88:1. O. 1925]. 


to purchase the property, Iam, therefore, 
nog prepared to accept the evidence of 
Tifakurdas as to Ex. 13 haying been shown 
to ‘him by the defendant, i 

: The next.question that arises for.considera- 
tion is whether in terms of the original con- 
tract. between the parties the plaintiffs were 
ina position to convey to the defendant a 
marketable title.. a 


As I have observed above, the land in. 


suit had been purchased by the plaint- 
iffs from the ' Official Receiver who 


had sold it by public-auction as part of the’ 
estate of the insolvent, Moosa Hashim, Ex.’ 


14 is the sale-deed evidencing the purchase 
of this very area of land’ onthe 7th June 
1912 for Rs. 7,000 from Sajan Aloo brother 
of Balu Aloo. 


Balu Aloo, Ex. 32, states in his. evidence’ 
that he had purchased. the whole of the. 


Survey Plot No. 104 measuring about 17 


acres and he then had. it ‘sub-divided ‘into’ 
. three parts. the Surveyor Natham giving. 


4rd share to his brother Sajan, ird to 
his brother Mohammad, and retained the 


remaining rd share to himself. He says. 


he purchased the land from some Bangrias 
forty two years back. | f 
Exhibit 6 is a lease deed of Survey No. 104, 
Sheet K No. 28- granted by the Karachi Muni- 
cipality on the 13th of July 1896, to one 
Sahju Godhur and to his heirs, assigns etc., 
limited fora period of five years, the land 


to be used for cultivation purposes only. On’ 


3lst July 1896, Sahju Godhur, ‘the lessee, 


by his letter Ex. 7 states that he had sold: 
The transfer was. 


the land to Balu Aloo, 
sanctioned by the Karachi Municipality. 
Exhibit 25,- Thakurdas, a clerk from the 
. Local Municipal Office states from a reference 
to the Municipal land register that on the 
17th July, 1919, the lease was extended 


till 1935 by a Resolution: No, 805 dated the | 


17th July 1919. 

Exhibit 26%is a Resolution of the Managing 
Committee dated 19th July 1919 extending 
for a period of twenty years the leases, from 
the dates on which they have’ expired, of. 


various plots of agricultural land. situated. - 


inthe Trans Lyar Quarter including survey 
No.: 104. In this Resolution there is a clear 
unequivocal declaration that” in the event 
of a transfer of the land without. the consent 
of the Municipality, the land will be for- 
feited to the Municipality” and that “on 
expiry of the period of the leasé, it will be 
resumed by the Municipality and under 
no conditions will a renewal. be: granted.”. 
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” Exhibit 33 (a): was a notice isstied by the 
Karachi Municipality dated 7th August.1919 ° 
to Balu Aloo.in whose pame.the entire plot. 


` still stood that the lease‘f the plot was ‘ex-: 


tended to 1935 with no right to further re- 
newal on certain conditions, and if intima- 
tion: of .the acceptance of these condi- ' 
tions were not.given, the land would be for- 
feited. ee ledge E ` 
Oh the 2nd February 1920 the plaintiffs’ 
through bheir. Pleaders Wadhumal & Co., 


. sent, a notice to the defendant calling .upon' 


them for-subimission of the draft sale-deed,: 
and'pointing.out to them that time és of the 
essence of the contract. 

On 24th February 1920, the defendant 
wrote to the plaintiffs asking for a copy of: 
the sale-deed between them and. the Official: 
Receiver, which was referred to in the 
kåbala. “On the same day the plaintiffs 
wrote.to the defendant telling him that thoy 
could ‘not send him a copy of the sale-deed 
but that. he could. inspect it at their office. 
It is significant that no reference is made in 


this letter to the sale-deed having been pre- , 
| 


viously sent to the defendant. 


Further correspondence ensued between. 


the: parties, plaintiffs claiming that time 
was, of the essence‘of the contract, though 
thè position has been waived by their Coun- 
sel in arguments, and they called upon the 
defendant to fulfil his part of the contract 
within the ‘period of two months stated in 
the kabala. The defendant, on the other 
hand, pressed the plaintiffs to show him a 
clear marketable title, and pointed out to 
them. that he had ascertained from in- 
quiries made in the Municipal Office that the 
land which the plaintiffs purported to sell 
did.not stand in their name and was neither 
saleable, nor transferable, and. finally by 
his letter òf the 30th March 1920, the defend- 
ant,ititiinated to the plaintiffs tħat he had 
cancelled“ the contract as the latter had 
not satisfied him as tothe titleto the land 
in question. 

It is beyond dispute that transfers of 
land -held on leases of the kind described in 
the presenf case cannot be effected without 
thé sanction of thé Municipality, and.if any 
transfer is so effected, the transferee takes 
thé risk’ of the land being forfeited by the 
Municipality. . Now, at the time of the sale 
ofi the land in suit, by the plaintiffs to the 
défendant, the land did not stand in their 
mame, neither had they applied to the 
Municipality for permission to transfer it. 
No.doubt in a large number of cages before 

"8 


o 


ò 


plaintiffs had.no. documents ` of title to the. 


=, 


%2 
the period’ Gf: othe: lease.has. expired’ the 
'* Municipality ordinarily grants the permis-! 
sioh; .But it: has 
can be .certain. 
that - the, land. will 
him... Beyond the sale-deed Ex. 13, the 


land... Mr. Issardas contended that a lease: 


“of the land. has been now prepared for issue . 


to the ‘plaintiffs, and he asked for time, after 


the close of the case, to examine a@Municipal . 


clerk to prove the same. I, however, declin-- 


-ed to give him anytime as the case is nearly 


five, years old. -When the defendant , was. 
ealled upon to complete the contract within: 
the. two. months stipulated inthe kabala 
there. was scarcely anything to satisfy the 
defendant that the plaintiffs-had a market-. 
able title -to the land. . 

: The first trace that can be found as to the. 
entire Survey No. 104 standing.in the name. 
ofBalu Aloo and Jethsing is in July 1920 as 
willappearfrom Ex. l5and Ex. 16,allreceipts: 
for some Municipal bills paid by. the plaint-! 


' iff Jethsing,. It was.on the 4th of February 


1920 that the defendant for.the purpose. of. 
ascertaining whether the plaintiffs had any 
saleable title to the land. in suit addressed: 
the Chief Officer on the point. The reply 
‘to.it is Hx. 39 dated 23rd February 1920. 
wherein. the’ Chief Officer states that: 
the: land was granted merely. for agricul- 
tural -purposes, and that he was not in a 
position to say whether the Municipality 
would:.recognize the transfer. It is only’ 
in: 1923 that. there is any reference to a lease- 

of the plot in suit being under preparation 
for: issue. to. the -plaintiffs. As a matter: 


of fact it has‘not yet been issued. due, as" 


the Municipal witness says, to oer tain en-. 
croachments.. 

The position, therefore; sends thus: With- 
in the.peridd of two months mentioned in the: 
kabala during -which the plaintiffs were! 
pressing the defendant to complete the sale, 


and pay them the balance of the purchase-, 


money oreven within a reasonable time 
after the contract had been -entered into,. 


‘plaintiffs had .no documents of title to the: 


property, save.the sale-deed executed in. 
their favour by the. Official ` Receiver. It 
was a. matter for speculation. whether the: 
plaintiffs would be.regarded by the Munici- 
pality, as having a saleable and transferable 
interest in the land in suit, and whether the: 
transfer of itwould be sanctioned. Could.then 
under these circumstances the title of the 
plaintifiste the land-be regarded asa markets: 
e` 


BAMBING RUNDANGING:@ BONS.V, RAMOHAND: ISSARDAS; 


ethe power: to refuse: 
it, «and no purchaser 
be transferred to. 
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able titlefree ; ffom: reasonable, doubt? ‘In 
Khemchand Ratanchand-v. Dhalomal (2); d 
was held. that. the purchaser. of proper. 
whije he is not on the one hand, at liber 
to-:raise doubts - which are not considerable 
or rational cannot, on the other. hand, be, 
compelled to take a title.which. will expose 
him to litigation. . The question whether: 
the doubts are reasonable must be: determin-. 
ed'on the facts of each case. : 

. In Haji Oosman v. Haroon Saleh: Mahomed ` 
(3), it was held that. marketable title is. 
ordinarily equivalent to a title free from . 
reasonable doubt. Section 55 (i), Specific’, 
Relief Act, refers to the vendor giving the 
purchaser a title free from reasonable doybt, > 
No doubt whether a title is or is' not free’ ` 
from reasonable doubt must depend on the, , 


- facts and circumstances óf each particular 


ease. If within the time prescribed for the 
performance oi. the contract in. this case 
the defendant executed the conveyance deed,’ 
and ‘paid the plaintiffs the balance of the’ 
purchase price, he would not be in a posi- 
tion to acquire any title .to. the land in ` 
suit which would be reckoned as market- 
able, . Within the two.months prescribed . 
in the kabala for the completion of the 
contract the land sold did not even stand 
in the plaintiffs’ name, though éven if it: 
did, that did not imply title to the land; 
plaintiffs had not obtained a lease from the 
Karachi Municipality recognizing them as 
lessees of the land proposed to be sold, 
They had not applied for permission to 
transfer the land in snit, and even if they, 
did apply, the Municipality may or may not 
at all give the requisite permission. If the 
plaintifis transferred the land. without the 
permission of the Municipality, they ran the 
risk of the Jand being forfeited. It appears 
to me thas under these circumstances plaint- 
iffs were not in a positien to: transfer to - 
the defendant a title which could he deemed 


-either marketable ora title which was free 


from reasonable doubt. In the light of the 
above remarks, I now propose to consider 
the issues categorically. 

Issue No. 1 is:—“Whether the- endorses 
ment onthe back of the defendants copy 
of the:kabala: is or is not a part of the con- 
tract?” It does not appear to me that this 
issue has been very happily framed. What 
the issue really means, I take it to be, is 


a Ind. Cas. 19; 15 5. L. R. 180; (1922) A. 1. Re 


PA Se Ind. Cas. 862: a R R. 978; ees A, P 
R. (B) 148; 478,369, X 


a 1881; 62.1998)" 
whether Ex. 29 evidetices’ the’ actual oral- 
contrast’ between the parties before the: 
Wabalas: were drawn wp. As I have observ- 
| there: had been a valid and binding 
ontract between “the: parties ‘before its 
terms were embadied ‘in the -kabala. 
‘S éndorgemant+contains : no’ reference to’ the 
. land in suit ‘being sold on the terms and- 


| gonditions’on which the plaintiffs had pur- 


chased it from the-Official Receiver. It also 
‘contains ‘no reference to the bullocks being 
` sold but only the. well, and the endorsement - 
on Hix, 29, in my opinion, reproduces the 
terms of the contract between the parties. 
“My finding, therefore, on‘ this issue will be 
in the'affirmative: 

-alssue No, 2 is: “Whether time is of. the 
essence’ of the contract?” Mr. Issardas 


in the course of his arguments at the close ` 


of the case stated that he did ` not- 
. press the issue. but it is obvious that he was 
forced to: withdraw from it by reason of 


the strength of the evidence recorded in - 
the case. It was Gnly after the expiry of- 


the two months' that the’ plaintiffs’ name 


was entered in the Municipal land register - 


along with that of Balu Aloo. He had. 
obtained no lease of the land, hehad made - 
no application to transfer the land, and all 


that he wás in a position to do within the ` 


time specified was to deliver to the defendant 
Tix. 13, the sale deed by which he had 
purchased the land for the Official Receiver. 
I am of opinion that both the parties in- 
tended that time should be of the essence 
of the contract; and it was expected that 
the bargain should be: finally concluded 
‘within the two months specified in the 
kabala. It wasin: February 1920 that the 
defendant ‘addressed letters to the Munici- 
pality for the purpose of ascertaining the- 
. plaintiffs’ title to the land in suit, apparent- 
ly with the intention of fulfilling the con- 
tract if the title proved to be good. The 


period of two months expired on the 20th’- 


March 1920 and as within that period the - 
plaintiffs were nob in a position to show 
the defendant a satisfactory title to the 
land, the defendant by his letter of the 
39:h March, cancelled the’ contract, Even : 
if time was not of the essence of the contract 
there is no evidence that the plaintiffs had 
shown a good title to the land within any 
reasonable time. At the close of his argu-° 
ments Mr. Issardas argued that he should’. 
be given time to offer the defendant a good 
title to theland; he stated that a ‘lease in- 
, respect of: the land- in suit in -favour of-the- 


Å 
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plaintiffs had bëen prepared by the Karachi 
Municipality, and would shortly be issued 


to his client. It appears to me that it 
would be most inequitableto force upon 


‘the defendant land at the end of 1924, which ' 
The h 


e had agreed to purchase in the beginning 


. of 1920. It is notorious that there is 4 


slump in the land market and conditions are | 
now widely different from those that pre- 
vailed in 1920. My finding on Issue No. 2 
is in the affirmative. 

Issue Jos is: ‘Whether the plaintiffs ` 
concealed or misrepresented as to title?" In ' 
the consideration of this issue, it must not ` 
be overlooked that the defendant inspected 
the land in suit before he purchased it, 
Mr. .Elphinston argued that the defendant 
was‘ under the impression that he was 
purchasing Government land asit was only ' 
shortly before the purchase of the land in 
suit he had purchased some Government 
land in the Trans Lyari Quarter. Exhibit 22 _ 
is a ‘sale-deed produced by the defendant to | 
evidence his purchase of land in October 
‘1919 in Garden Quarter. But it must be’ 
observed: that whereas this land was pur-’ 
chased by the defendant at Rs. 3-8-0a yard 
he was obtaining the land in suit at the rate 
of three yards for a rupee, and the defend- 
antas a- business man must have under- ` 
stood the reason for this large variation in 
value. It was argued that the plaintiffs 


“should have informed the defendant that the ' 


leasé was nót one in perpetuity and that its ` 
tranpfer depended on the sanction of the 
Karachi Municipality. Section 55, Transfer | 
of Property Act has been relied on as 
to, the obligations resting on the seller. | 
Both the brokers say that the plaintiffs 
told, them that the lease of the land in suit 
wasthe sameas that prevailingin the Garden 
Quarter, and I have no doubt that the de- ' 
fendant in view of the situation of the land 


_or that it could be used only for agricultural . 


purposes, must have known that it was with- 
in Municipal limits as it was from the 
Municipality that-he made inquiries as to 
plaintiffs’ title to it. At the time of the ` 
contract there is no evidence on the record 
as to any direct or indirect’ misrepresenta- 
tion made by the plaintiffs to the defendant. 
I Wave already held that “the condition 
as to the defendant's purchase of the land’ 
subject to the same terms and conditions as 
the plaintiffs had purchased it from the 
Official Receiver was not a term in the 
original contract, and the plaintiffs only . 
subsequently introduced’it into the kdbalas 
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for the contention that plaintiffs concealed 
from the. purchasers: anything which by 


rédsonable inquiry could not have beer. as- ' 


certained, and which entitled him to refuse 
to be “botind by the ‘contract. Much less, 
is there any evidence of misrepresentation 
on: the part of | the plaintiffs: I may at this 
stage mention that during the progress of 
this case’ Mr. Elphinston - -tendered an: ap- 
plication for an amendment of the written 
statement. In doing so he availed himself 


of the. statement made by the Plaintiff - 


Jethsing that “he was not, aware of the 
nature of the lease.” * Mr. Klphinston, there- 


fore;.argued that as both the-parties were: 


under a, mistake as to a matter of fact with 
regard, to.-the nature of the. lease, the con- 
tract.could not be binding on the defendant, 
and he, thereforé, sought.an issue on this 
point, I declined: permission. to:amend the. 
written statement. Í am quite: convinced 
that both the amendment and the: issue 
sought were entirely unnecessary. In my. 
opinion the answer of the plaintiff Jethsing 
elicited from him in cross-examination by 
Mr. Elphinston “I do not know the nature of 
the lease” correctly: represents his meaning. 
Both the brokers who had. been examined 
as witnesses by. the defendant said that 
Jetising told them that the. patta of the 


land in suit was the same as that in Garden - 


Quarter. Plaintiff, therefore, certainly” knew, 
particularly after the land had been in their 
possession for four years, that the land was 
argicultural land, that it was within the 

` Municipal District asthe payment of taxés 

‘showed’: and that the lease was’ of 
limited . duration. My finding on ‘this is- 
sue is, Hits eres in the negative. 

Issue No. 4 is: “Whether -the title 
offered. by the plaintifis’ was or was nota 

. good marketable title?” For reasons given 
by me above, I hold that the title offered 
by .the plaintiffs was not a good marketable 
title. 

‘Issue No. 5is: “Whether the defendant 
called upon, the plaintiffs to make out a 
title beyond what they received .from the 
Official Receiver?” My’ finding- on this 
igsue is in the affirmative. 

“I have already observed that in, term of 
a valid. and binding ‘contract between the 
parties: the condition that the defendant 
should take only such. title .as‘the plaiit- 
iffs had acquired from thé, Official Receiver 
was not a part of it. This clause had 

, been only. subsequently interpolated by 
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I do not-think that there is any justification . 


‘awarded; 


“the part of the plaintiffs, 


thé- plaintiffs in the” kabala. I have? ab 
‘ready held that this condition was not 


fendant, and the latter had not consente 
tO purchase the linda fettered with this: 


communicated by the brokers to. the z] l 
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condition. The defendant was, therefore; . 


. justified in insisting: on tie plaintiffs con- 


veying to him a marketable- title. , 
Issue No, 6 is: 


“Whether the--sale- by the - 


plaintiffs is invalid for want of, sanction. 


by the. Municipality?” I-hold that it is, 
The Resolutions of- the- Municipality. to. 


which I have referred above- clearly point - 


to the fact that a- lease of- agricultural 
land:situated’in the quarter. in which the 
land in suit 
lessee to sell the land without the; sanction 
of the 


is, does not- empower: the- 


Municipality: and that such sale- 


without the requisite- sanction exposes ‘he: 
purchaser. to the risk of forfeiture of. the | 


land by the lessors. 
Issue No. 7 is: 
defendant: can ayvoid-the contract ?” 


“Jf: so, : whether the | 
It fol-: 


lows;from my finding on Issue No: 6: that: 


this issue must be answered in the affiirm- 
ative. 

Issue No. 8 is: “Whether the plaintiffs-or. 
defendant are guilty of breach?” From the 
above findings it follows that the plaintiffs 
are guilty of breach of the contract: 

Issue No. 9 is: 


“Whether specific _per-. 


formance should be decreed: or damages: 


in the. latter case, what should 
be ‘the amount of damages and to whom 
should they be awarded?” In view of my 
findings on. the previous issues, and as I 
hold that the breach of the contract is on 
it necessarily 


follows that they are entitled: neither to. 


specific performance nor to damages. But 


as this case may probably go on appeal it- 


would be advisable to record the reason 
for my finding on this issue in some de- 
tail. The plaint is described as.asuit for 


specific performance valued at Rs. 9,420. 


in their prayer in the plaint, plaintiffs 
ask for judgment, and decree for Rs. 9,420, 
Rs. 9,000: being the-balance of the purchase 
price, and Rs. 420 interest at 12 per cent, 
per annum. The plaint was filed on llth 
August 1920 and the cause of action is 
said to have arisen on 19th March, 1920: 
It will be observed that the cause of action 
is based on a date which is just two months 
from the date of execution of the kabala. 
This affords an additional argument to 


4 the fact that plaintifis. regarded’time as of 


the essence of the contract, though, as F 


| 5 
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have ‘observed, their’ Counsel did not press 


this issue in the course of his arguments. 
$ thé correspondence that ensued between 


n parties the plaintiffs repeatedly charged 
from: the bargaingby reason of a falling 
market, and the defendant as ‘often re- 
pudiated the charge and ` asserted em-- 
phatically that the market was rising. The’ 
plaintifis have adduced evidence to which 
I. shall now refer, in proof of the assertion 
that the market had fallen in the months- 
of April, May and June. Thakurdas, Ex. 29, 
states in his evidence in ` examination- 
in-chief that from April 1920 the market 
was ‘going down. In cross-examination. 
he adlirmed his statement and added that in 


December 1919 and till April 1920 the’ 


market was rising. 
Bana’ Bula, Ex. 30, an ‘estate broker’ 
‘says in his evidence that the price of land 
in the Trans Lyari Quarter was Rs. 400 or 
Rs. 500 per jireb in the months of April, 
May and June 1920, but that it was Rs. 1,000 
per jireb in December 1919 and, January 
‘1920, Bandaly, Ex. 31, states in his evidence 


that the land market was ‘decreasing in ' 


May, June and July 1920, In cross-examina- 
tion he stated the value of the market 
commenced decreasingin May 1920 in all 
quarters of Karachi. : 

This is the sum total of the evidence 
led by the plaintiffs on the question of 
establishing the damage by the defendant's 
failure to fulfil the contract. As I have 
already observed, the defendant had by 
his letter to the plaintiffs, dated the 30th 
March, 1920, cancelled the contract, and‘ 


though ‘there has been some correspond-: 


ence subsequent .to that date, there is: 
nothing in it toshow that the defendant 
had any idea of completing the contract 
.or kept it open. The plaintiffs would, 
therefore, have been justified in selling 
the land on account and at the riskof the 
defendant iri April 1920. The only evidence’ 
that theland market showed a tendency 
to decline in April 1920 is that of Bana 
Bula, but His oral evidence uncorroborat- 
ed by any other oral or documentary evi-: 
dence I cannot consider sufficient as estab- 
lishing that the market had either fallen 
in April or that. it showed any tendency 
to: a fall during the period: when‘the con- 
tract was to .be completed. The plaintiffs 
have not yet sold- the land, and at pre- 
‘gent as’ the plaintiffs’ witness Bandaly has” 
abated there is- no market for land on 
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account of the tightness of the méney 
market which is well-known. The jurisdic- 
tion of the Court to aecree specific perform- 
ance is discretionary, and even if the breach 
of contract had been on the part of the 
defendant, I have great doubts whether 
this would be a fit case for directing specific 
performance. With respect to damages 
none have been proved, and my finding, 
therefore; on Issue No. 9 is that neither 
specific performances nor damages can be 
awarded if this case. 

As my finding that the breach of the 
contract. wason the partof the plaintiffs, 
they must under s. 18 (d) of the” Specific 
Relief Act refund to the defendant the 
sum of Rs. 1,000 (Rupees one thousand) paid 
to them as earnest money with interest at 
12 per cent. per annum of which they had 
received notice. Plaintiffs’ suit is dismissed 
with costs. 


Z, K. Suit dismissed, 


MADRAS HIGH COURT. 
Civin Revision Peririon No. 154 or 


‘July 23,-1924. 
Present:—Mr. Justice Srinivasa Iyengar. 
SUBBARAYA PILLAI AND ANOTHER— 

DEFENDANTS-—PETITIONERS 


VETSUS - 
GOVINDASAMY AND aNoTHER—PLAINTIFFS 
~—-RESPONDENTS. 

Limitation Act (IX of 1908), s. 5—Civil Procedure 
Code (Act V of 1908), s. 115, 0. XXII, r. 9—Application 
to excuse delay in setting aside abatement of suit-- 
Explanation for delay—Revision. 

On an application under s. 5, Limitation Act, to 
excuse delay in making an application®to set aside 
an abatement of a suit, if there is no evidence at 
all before the Court explaining or accounting for the 
delay in making the application, any order that may 
be purported to be made under the section excusing 
the delay is an order made without jurisdiction or 
isthe result of material irregularity in the exercise 
of jurisdiction so as to be liable to beeset aside in 
revision under s. 115, C. P. ©. [p. 906, col. 2.] 

On an application under s, 5 of the Limitation Act, 


“what the Court has to see is, whether the petitioner 


has satisfactorily accounted for the delay of every 
‘day that has occurred between the expiry of the 
period of limitation prescribed and the actual dato 
on which the application comes to be made: It 
is. only in cases where such an explanation is: fur- 
nished and accepted by the Court that it is. really 
empowered under the terms.of the section to excuay 
the delay. [p. 907, col. 1] “>t T : 
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.. Patition-under s.-115 of Act V of 1908 
and s.. 107 "of the Government of India 
*Act, praying the High Court to revise an 
order of the District Court,. East Tanjore, 


` ab Negapatam. in O“M. A. No. 59 of 1922, 


preferred against that of the Conrt of 
the District Munsif, Tiruturipundi, in 
tee No. 65 of 1922, in O. 8S, No. 5 of 
1 

Mr. K. s. Krishnaswamy. Iyengar, for. the 
Petitioners, 

m A. Srirangachari, for the +Respond- 


ent: 

JUDGMENT This i isa very typical 
case. The plaintiff, in O. S. No. 5 of 1921 
on the-file of the District Munsif's 
Court of .Tiruturipundi would appear to 
have died on the 8th of January 1921. No 


application for continuing the suit or bring-. 


ing on the legal representatives of the 
plaintiff on record was made within 90 
days therefrom. The deceased plaintif 
left only two minor children and their 
widowed mother. lt was only on the 29th 
of April, 1921, that an application-was made 
by the mother, as next friend of the minor 
sons of the deceased plaintiff, for bringing 
them on the record, as legal representatives, 
The application was not in terms, for setting 
aside the abatement, which had automatical- 
ly resulted in the meantime, on the expiry 
of 90 days, after the death of the plaintiff. 
Ouridusly enough, this application seems 
to have been headed,as “unders. 50 of the 
C. P. C,” Timagine that the mistake must 
have been caused by the learned Vakil, who 
was ‘acting for the petitioners allowing his 
clerk to find out and put in the proper sec- 
tion and the clerk turning over the Pro- 
cedure Code and finding in the marginal 
note against s..5U the words “legal représen- 
tatives” put down that section, as the one 
that. applied, However that may be, when 


the application cameon for hearing before. 


the District Munsif on the 15th of July 
1921, he rejected it. I am constrained to 
say, in a somewhat summary fashion. He 
must have realized that,a mistake having 
been caused by ignorance, it would have 
been right? and proper to allow the peti- 
tioners to samend the petition and make 
it a proper petition, under O. XXIL r. 9, for 
the purpose: of setting aside the abatement, 
lf any surprise had been caused to the de- 
fendants in the case, an adjournment might 
have been granted to them to meet the 
petition as amended. Instead of that, he 


dismissed the application altogether, inti- 
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mating at the same time, however, thit an 
application under the proper section, name-" 
ly, O XXII, 1.9 would be open to the 
lf an application, under that rule to | 
aside the abatement had been made, £0 
alter the dismissal of Bs Wed the petition, 
it would have been alfight but; unfor- 
tunately, for some reason, which is far from 
clear from the records or from the affidavit 
filed in the case, no such application was 
putin till the 12th of January. 1922, that 
is, till the expiry of nearly six months after 
the dismissal of the first application. This. 
application was again. dismissed by the- 
District’ Munsif, on the 1th of April 1922, 
on the ground that the long delay iu filing. 
the petition was not explained and that 
there was no reason to excuse the delay, 
apparently under the provisions of s. 5 of 
the Limitation Act. Against this order of 
the District Munsif an appeal was preferred 
to the District Judge of East Tanjore and 
he, by his jndgment, set aside the order of 
abatement and directed that the case shuuld 
be taken on file and disposed of. The 
present revision petition has been filed 
against this order of the District Judge. 

It has been. argued that the order made 
by the learned District Judge was without , 
jurisdiction on two grounds: Firstly, be-, 
cause there was absolutely no evidence 
whatever befure him, accounting for the 
delay of six months from the 15th of July, 
1921, till the 12th of January, 1922; and. 
therefore, in the absence of any evidence 
explaining or accounting for such delay he 
had no jurisdiction “0 say that he would 
accept the explanation for the delay and 
excuse it. The learned Vakil for the peti- 
tioner has referred me to a decision of, 
Wallace, J., reported in Gopalaswami Iyer 
v, Ramachandra. Iyer (1), where the learned 
Judge held that, if there was no evidence 
at all before the Court explaining or 
accounting for the delay in making the 
application, any order that may be purport- 
ed to be made under s. 5 of the Limitation- 
Act excusing the delay is an order made 
without jurisdiction or is the result of 
material irregularity in the exercise of, 
jurisdiction. Looking at the affidavit that. 
has been filed in support of the application, . 
it is clear that there might have been some 
excuse for not making the application till 
the 29th of April or even till the 15th of- 
July when the Court rejected the previous: 

(1) 72 Ind. Cas. 137; 44 M. L. J. ae (1923) M. W 4 
N. 159; 32-M. L. T. 293; (1923) A. I R.M) 503. ' 


. 
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application on the ‘ground that ‘it was not. 
peeh made., On the lith of July, all 


he necessary information had been furnish- 
d and the necessary legal advice obtained, 
so that the plaintiff's representatives could 


“be under no migtake whatever with régard 


to their exact position after ‘that date. 
There is not a word of explanation in the 
affidavit as to why the application. to set 
asidethe abatement was not made during the 
period of six months that followed. If;some 
explanation had been given in the affidavit, 
it was, no doubt, open to the learned District 
Judge to have accepted it and it would 
not then be open to this Court by way 
of revision to say that he was not entitled to, 
atcept, that explanation, however inade- 
quate that may be; but, in the absence of any 
explanation,. whatever and any accounting, 
for this long delay of six. months, it seems 


to me that the learned District Judge acted,- 


either without jurisdiction at all or.at any: 
rate illegally or with material irrégularity. 
in the exercise of. jurisdiction. so as to! 
empower this Court to interfere and set, 
aside his order. The learned District Judge. 
has also stated that a Court in dealing with . 
an application under r. 9(2) of O. XXII, 
©. P..C., was not confined to circumstances; 
stated in s, 5 of the Limitation ‘Act.’ An 
application under sub-cl. (2) pf r. 9 of Q.: 
XXII, is an application to set aside’ the 
abatement resulting from the failure or 
omission of the parties to apply to continue 
the suit by substituting the'legal repre- 
sentatives; not that it may be correct to 
say that the sufficiency of the canse shown 
for not continuing the suit 
period of limitation allowed for the purpose 
would be determined on considerations 
different from those enumerated in s: 5 of 
the Indian’ Limitation Act. But when it 
comes toa question of the application of 
s. 5 of the Limitation Act, what we have 
got. to see is, as decided in numerous cases 
both by. this . Court and by the Privy 
Council, whether the petitioner has satis- 
factorily accounted for the. delay of every 
day that has occurred hétween the expiry 
of the period of limitation prescribed: and 
the actual date on which the application 
comes to be made. It is ;only in’ cases 


where such explanation is furnished’ and ` 


accepted by the Court that-the Courts are 
empowered under the terms of the section 
to excuse the delay. It seems to me, how- 
ever, that had the learned’ District Judge 
realised . that he, was. confined to the terms 


° 
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of s. 5 strictly,„-he would not. havesmada 
the order he has made Appdrently he was 
pressed with theidea that in the case before 
him there were two minors represented 
by their widowed afd probably helpless 
mother and some notion of doing sub- 
stantial justice must have so far over- 


‘weighed in his mind as to pursuade hin self 


to depart from the strict adherence to the 
law. But l consider it would be a dangerous 
precedent to allow such considerations to 


-prevailewhen the law lays down strictly 


what ought to he done, and I am, therefore, 
constrained much against my will, to set 
aside the order of the learned Djstrict 
Judge and dismiss the application of the 
plaintiff for setting aside the abatement. 
.The petitioner will recover from the tre- 
spondents his costs in this Court inclusive 
of the costs ‘he paid to the guardian ad 
litem. f 
VNV 
Z. K. 


Petition accepted. 
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OUDH JUDICIAL COMMIS- 

: SIONER’S COURT, 
EXECUTION oF DEOREK APPEALS Nos. 25 
ms AND 26 oF 1924, 
January 16, 1924, 

Present:—Mr. Dalal, A. J. C.. and 
- ‘Mr. Wazir Hasan, A. J. C, 
Musammat RAJ KUNW AR—JUDGMENT- 
DEBTOR—APPELLANT 
ga beet : | LeTSus 

CHHANNOON LAL AND ornprs—Drcree-: 
oe - HoLDERS— RESPONDENTS. : 
‘Civil Procediire Code (Act V of 1908), O. XXI, r. 2 
perso die of derah, what amounts to—Mortgage- 
ecrèe---Time granted in consideratidh o i 
of interest, whether adjustment. Laa 

The non-enactment in the C. P., C. of 1808 of A 
provision ‘corresponding “to that contained in e. 257A 
of the Oode of 1882 has given greategt freedcm to 
the ‘parties in the matter of adjustment of decrees 
While the Code of 1882 was in operation the Court 
was required to see whether the ,consideration for’ 
an adjustment was reasonable under the circum- 
stances of the case or not. Ne suci? duty ie now cast 
on the Court. If the adjustment is made and certified 
eee gies mio provisions of the law will be fully 
satisfied and the decree will be capable of execy- 
tion. [p. 908, col. 2] `’ EAE ON 

In execution of a mortgage-decree the parties filed 


. an application praying that the execution might be 
postponed for six months and that from the 


. . . at 
the application the rate of interest might be saree 3 


, Thé application was acċepted. and time was granted ; 


i 


’ a 
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Held,*that time having been given to the judgment- 
debtor for payment which was not agreed upon 
under the decree, the raising of the rate of interest 
taken with the grant of time amounted to an adjust- 
ment of the decree and did net operate as a novation 
which required to be enforced by anew suit. [ibid,] 
.' First execution of decree appeal under 
s. 47, C. P. C., against an order of the Sub- 
ordinate Judge, Sitapur, dated the 18th 
“March 1924. ; l 

Mr. H. D. Chandra, for the Applicant. 

Mr. A. P. Sen, for the Respondentg. 


JUDGMENT.—These are appeals from 
an order passed by the learned Subordinate 
Judge of Sitapur in the execution depart- 
ment. There were two decrees for sale by 
the same decree-holder against the same 
judgment-debtor which were made final so 
far back as 1918 and 1919 respectively. 
Execution was taken out in 1920 but was 
postponed for four months on the judg- 
ment-debtor paying Rs. 9,500 and the decree- 
holder remitting the sum of Rs. 1,500. ‘This 
adjustment was arrived at on the 20th 
July 1920. ‘Subsequently execution was 
taken out again in 1921 when payment was 
not made at the end of four months. There 
was again an adjustment on the 20th 
August 1921. Both parties filed an applica- 
tion praying that the execution might be 
postponed for six months and that from 
that date the rate of interest might be 
charged at the rate of .15 per cent. per 
annum simple instead of 6 per cent. per 
annum on the money due up to the date 
of realization. No payment was made at 
the end of, six months and further action 
was taken by the decree-holder towards the 
realization of his decrees. In these appli- 
cations he calculated interest on the sum 
due‘at the rate of 15 per cent. per annum 
from the 20th August 1921: To the last 
application foy execution the judgment- 
debtor objected that only six per cent. 
per annum interest should be charged and 
not.at 15 per cent. per annum from the 20th 
August 1923. . 

The learned Subordinate Judge in awell- 
reasoned judgment considered all the autho- 
rities on the subject and came ‘to the con- 

“clusion that thé arrangement of the 20th 


August 1921 was an adjustment of the ` 


decrees duly certified to the Court under 


O. XXI, r.2 ofthe C. P.C.and that such 


adjustment must be given effect to by the 
Execution Court. The’ judgment-debtor's 
objection was dismissed in consequence. 


.This.is an.appeal- from. the learned Judge's: 


`tirely agree with 


. be enforced in execution. 


[86 I. C. 1928) " 


order dismissing the objection. We en- 
_the view taken by 
the learned Judge.. Argument was advane- 
ed here that the Jaw as to adjustment of 
decrees was altered by the non-enactment 
in the present C. P. C. of & 257-A of the 
Code of 1882. We are of opinion that this. 
want of enactment has given greater free- 
dom to the parties. :While the Code of 
1882 was in operation the Court was re- 
quired to see whether the consideration 
for the adjustment was reasonable under 
the circumstances of the case or not. No 
such duty is now cast on the Court. If the 
adjustment is made and certified to the 
Court the provisions of the law will be full 

satisfied and the decree will be capable o 

execution. The argument was that a new 
contract was substituted for the decrees by' 
the agreement between the parties under 


‘which interest running on thesum due was 


increased and that such a contract cannot 
This argument 
has no force. Further time was given to 
the judgment-debtor for payment -which 
was uot agreed upon under the decrees 
and the raising of the interest was as much 
an adjustment as the granting of the time. 
We are of opinion that the agreement of the 
20th August 1921 was an adjustment and 
not a novation of a contract. 

We dismiss the appeals with costs. 

Z. K. Appeal dismissed, 


RANGOON HIGH COURT. 
Crvit Reviston No, 97 oF 1924, 
June 2, 1924, 

Present:—-Mr. Justice Carr. , 
MAHOMED KAKA—PhaintisF— 
PETITIONER 

f . versus 
RANGOON ELECTRIC TRAMWAY 
AND SUPPLY Co., Lrp.—DEvenpanr— 
RESPONDENT. 

Contract Act (IX of 1872), s. 108, Excep. I—Hirer, 
whether can pass good title to property hired—Execu- 
tion of decree—Sale of property hired by. judgment-- 
debtor—Purchaser, whether gets good title. 3 

A purchaser at a Oourt-sale gets no more than 
the right, title and interest of the judgment-debtor. 

Where hired property is attached and sold. in 
execution of a decree against the hirer, a suit .by the _ 
owner against the“ purchsser -t the Qourt sale ljeg 

s 4 . a 
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to recover the auctioned property or its value. as 
. @ixcep. I tos. 108 of the ‘Contract Act does not enable” 
E hirer to pass a good title “to the property hired, 
0 a purchaser. 
Civil ‘revision against- ‘a decree of the 
i Second aa Small Cause Court, Ran- 
‘goon, in C. R “No. 8632 of 1923. 

FACTS of the case appear ion the 
following judgment of the Second Judge of 
mere Court, dated the 17th December 
192 

The plaintiffs, the Rangoon Electric Tram- 
way Co., Ltd., hired fourceiling fans to one 
Mahomed Kaka. Mahomed Kaka died in 
or about the month of July, 1923. In 
exécution of three decrees in C; R.-Nos. 6246 
arf. 6571 of 1923 and 1021 of 1922 of this 
Court plaintiffs obtained a decree against 
the heir and legal representative of the 
deceased Mahomed’Kaka and the said four 
fans weré attached and - sold by the Bailiff 
of this Court by auction to the defendant 


on ‘the 13th day of November 1923, without 


the knowledge of the plaintiffs. 

The plaintiffs now sue the defendant for 
’ recovery of the four fans or their value 
Rs. 400 as they were their absolute pro- 
perty as the deceased Mahomed Kaka had 
no interest in the fans beyond that ofa 
hirer. 

There is no dispute on facts. The only 
contention is, that as the defendant bought 
‘the’ fans‘ in Court-sale he is not liable 
either to return thefans or pay for. their 
“value, and that the decree-holders at whose 
instance the sale was made and the heirs 
“and the legal representativess of Mahomed 
Kaka should be added as defendants. 

Under s. 108 of the Contract Act the 
defendant bought nothing beyond the right, 
title and interest of Mahomed Kaka which 
‘ were those of. hirer only. As decided in 
Greenwood v. Holquotte (1) and Helby v. 
Mathews (2) besides other. cases I hold that 
the plaintjffs are entitled to sue the de- 
fendant. for recovery .of the fans or their 


value. It is not necessary for them to join. 


the decree-holders or the heirs and legal 
representatives of ‘the deceased judgment- 
debtor as defendants. Defendant himself can 
file a suit against these persons in his turn. 
The suit is decreed with costs. 
Mr. Villa, for the Plaintiff. 4 
Mr. Paul, for the Defendants. © - p7 =- 
JUDGMENT.—It is, I think, settled 


law that in circumstances such as. those 


) 12 Ben. L. R. 142; 20 W. R. 467. 
> (1895) App. Cas. ‘471; 64 L. J. Q.B. 465; 11 R. 
“Gee; 72 L, T. 841; 43 W. R. 561; 10 J. P» 20. 
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in..this‘case the purchaser’ “gets no more 
than the title of his vendor and the first 
Excep. to s. 108 ofe he Contract Act does 


“mot enable a hirer to pass a good title to a 
- vendor. 


Mr. Vertannes has raised certain questions 
of fact but as these were not taken up in thé 
Trial-Court I do not think that I can con- 


. sider them now. 


The case isa hard one but I do not think 
that any*thing is to be gained by admitting 
the application. It would only involve 
the petitioner in further expenseg. 

The application is dismissed. ° 

Z.K. Application dismissed. 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No, 110 or 1923. 
November 6, 1924. 

‘Present: -—Mr. Charles Gordon Spencer, 
Officiating Chief Justice, and Mr. Justice 
Srinivasa Iyengar. 

a YUSUF SAHEB—Dzrenpant NO, 5— 
APPELLANT 
versus 
SUBBHAN BIBI—Ptaintirr— 
RESPONDENT. 
Letters Patent (Madras), cl. 15—-Partition suit 


‘Interim order of maintenance-—"Judgment"—A ppeal, 


An order of a Judge on the Original Side of the 
‘High Court directing maintenance to be paid to the 
plaintiff i in the course of the trial of a suit for parti- 
tion isa “judgment” within the meaning of cl. 15 of 
the Letters Patent of the Madras High Court and as 
such is appealable. 

Tuljaram: Row v. Alagappa Chettiar, 8 Ind. Cas. 
340; 35 ML 1; 11910) M. W. N. 697; 8M. L. T. 453; 21 
M. L. J. 1, followed. 

In cases where the plaintiff is not eae entitled 
tosome relief in the suit, Courts should refuse to, 
make interim orders for advancement of i income. 

Rowley v. Burgess, (1854) 2 W. R. 652, relied on. 

Appeal from an order of Mr. Justice 
Coutts-Trotter, dated the 15th October 
1923, passed in the exercise ôf the Ordi- 
nary Original Civil Jurjsdiction of the 
High Court, in C.S. No. 389 of 1923. . 

Mr. 5S. Duraiswamy Iyar, for the Appel- 
lant. .- 

Messrs. E. R. Krishnan and Balaraman, 
for the Respondent. 


JUGDMENT.—This is-an appeal 
against an order madein- the course of the 
trial ofasuit brought by a Muhammadan 

è 


510 
.-widow to recover her share -in the proper- 
‘ties of her deceased hushand in the hands 


‘of the other sharers gnd residuaries of his: 


estate. The order bf the learned Judge 
was to the effect that the plaintiff should 
be paid Rs. 25 a month for her maintenance. 
‘A preliminary objection has been taken 
that an appeal will not ,lie as the order is 
not a “judgment”. But there is no sub- 
stance in this objection, for the order in 
question clearly falls within the Uefinition 
in the judgment of Sir Arnold White, ©. 
J.,in Tuljaram Réw v. ‘Alagappa Chettiar 
(1) wheréhe says “An order on an indepen- 
dent proceeding which is ancillary to the 


suit, (not instituted as a:step towards judg- | 


ment, but with a view’ to rendering the 
judgment effective if obtained) isa judg- 
ment within the meaning of cl. 15 of the 
Letters Patent.” An order imposing an ob- 
ligation of this nature in a pending suit is 
clearly more than a mere step towards final 
judgment or a mere introductory order 
necessary for proceeding with the suit. 
The defendants did not admit that the 
plaintiff was entitled to any share in her 
husband's property, as it was their case that 
she and other: widows had executed a re- 
lease deed and obtained certain items of 
property in consideration thereof, The 
plaintiff alleged that she executed the do- 
-cumentof 27th July 1915 upon a misrepre- 
sentation. Until the. release deed is set 
“aside, which can ofly-be done as the result 
of the suit, she is clearly debarred from 
claiming any share. This i is, therefore, nota 
case where the plaintiff i is “clearly entitled” 
to obtain some relief in the suit. In cases 
where the plaintiff isnot clearly entitled to 
some relief in the suit, English Courts have 
refused to make an order for advancement 
of income . Vide Rowley v. Burgess (2) and 
Daniel's. Chancery Practice, page 863; We 
_ should, therefore, ordinarily ‘have to set aside 
“an order of this kind made under no pro- 
vision of law, but the appellant has, in our 
presence, consented to continue to pay the 
amount of Rs. 25 a month for two years 
from the date of the order, that is, till 15th 
October 1924 without prejudice to any de- 
fence he may make in the suit and subject 
tothe plaintiff furnishing security to the 
satisfaction of the Deputy Registrar on the 
, Original Side within one month for the sum 
* of Rs. 600. -If the security is not furnished 
(1) 8 Ind: ore 310; oe 1; (1910) Me. W. N. 697; 8 
3%. L. T. 453: 21 M. L. J 
© (84) 2 W. R 65. 
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within one-month as directed by us, the 
order will be vacated. If the suit is not 
decided by the 15ih October 1924, the parijs 
will be at liberty to apply to the Trial Cort 
fora fresh order. Costs,of this appeal will 
be payable by the respodent to the appel- 


_lant out of any decree that she may obtain 


as the result of this suit. 
V. N. V. Ordered accordingly. 


J 


CALCUTTA HIGH COURT.. ` 
Civit Rute No. 1465 or 1924: 
February 3, 1924. 
Present:—Mr Justice Suhrawardy 
and Mr. Justice Cuming. 
Tut JAGADISHPORE TEA Co., Lrv,,— 
PETITIONER 
VETSUS 
Messrs. McLEOD AND CO., AND OTHERS 
— OPPOSITE PARTY. 

Companies Act (VII of 1913), s. 3—“Migh Court", 
whether means Original or Appellate Side—Applica- 
tion relating to Company doing business in mufiassil~— 
Forum, proper. 

The expression “High Court” as used in s. 3 of the 
Companizs Act, is the High Court as a whole, in- 
re the Appellate and Original Sides. |p. ‘912, 
col. 1. 

softbPlications. under the Companies Act relating to 

anies doing business in ‘the muffassil should be 
a E ie Original Side of the High Court. [p, 912 ool. 2] 

Dr. Sarat Chandra Basak and < Babu 
Ramani Mohan Chatterj Jee, for the Peti- 
tioner. 

Babus Surendra Nath Guha and M. 


‘Nur uddin Ahmed, for ths, Joint Stock ‘Com- 


pany. 
JUDGMENT. : 

Suhrawardy, J.—This case raises 
the same question which came up before 
us for consideration in Order No. 1091 of 
1924*, There we held that applications 
under the Indian Companies Act relating 
to Companies doing businéss in the mufus- 
sil should be made in the Original Side 
of this Court. After we had -pronounced 
our judgment this matter came up before 


another Bench of this Court which issued 


notices to the Incorporated Law Society 
and the Vakils’ Association probably with 
the view that the question should he re- 
argued. This case has come up before ug 
for hearing and the Incorporated Law 


*See Mohini Mills, Ltd. v. Susama Debi, 86 Ind. Cas Cag. 
833—[Ed] oy ast 4 


i 


BEL 0, 19295], 


Society and the-Vakils! Association are re- 
| aeons before us: Sinc- on the previous 


ecasion we fully heard the argument on: 


- behalf of the Incorporated Law Society 
and the ` Vakils’ Association we do 'not 
think that we should allow them to ‘argue 
the point over again. “But as the petitioner 
has expressed a desire to have the questions 
-re-argued we have allowed Dr. Basak to 
-place before -us further materials so that 
he ‘might induce us to change our view. 
We have heard Dr. Basak fully and I 
have given my best considerations to. the 
matter, but 1 am unable to change the 
view that-I formed on the previous occa- 
sion. On the previous occasion -Dr. Mitter 
appearing on behalf.of the Vakils’ Associa- 
tion made submissions which we consider- 
ed in out judgment delivered in that 
- case.» Dr. Basak has .supplemented the 
arguments advanced by Dr. Mitter on th 


_ former occasion. : 


The first point, raised by Dr. Basak is 
that the alteratidn in the Jaw as enacted 
in the Indian ‘Companies. Act VI of 1882, 


by the present Act of 1913 indicates the - 


change of mind ofthe Legislature and 
invests the High Court in its Appellate 
. Jurisdiction with power '‘to;deal with matters 
- relating to companies working in the 


mufussil, By. s. 3 of the Act of 1882 the.. 


word “Court  .was defined‘ As, follows:— 
-“ Court means-the principal Civil. Court of 
“Original Jurisdiction in a district, and in- 


`. cludes ‘the High Court in the exercise of 
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-the law-ris” correct. ~ According to Dr 


. Opinion support the contrary view. 


a Al 
Basak’s reading of the law, this Court in 


its Appellate Side shpuld have jurisdiction 
also over Companies carrying on business 


“in Calcutta and not in its Original Side, 


‘a position hardly tenable. 1f the alteration 
iw the law gives any indication of the in- 
tention of the Legislature it does in my 
It is 
conceded that -before the Act of 1913 all 


. matters relating .to Companies whether 


situated in the Presidency Towns or out- 


‘side them were dealf with by the High 
-.Court in its Original Jufisdiction. Now it 


may be interesting to find out why this 
alteration.in the law has been made in the 
Act of 1913. To my mind the alteration 
was made.in order to include within ike 


. definition of the word “Court” such Courts 


of highest Civil Jurisdiction in a Province 
which are not High Courts and such High 
Courts which have no Original Civil Juris- - 
diction. It was not intended by the Legis- 
lature to take away the jurisdiction of the 
Original Side of the High Court and to 
vest it in the Appellate Side. .The altera- 
tion in the law, therefore, does not support 
the contention of the learned Advocate. . 

It is next argued that the jurisdiction of 
the Original side of the High Court is 
circumscribed by the provisions of the 
Letters Patent and it cannot be extended. 


< Clause 11 of the Letters Patent and s. 109 
_of the Government of India Act vest the 


Governor-General in Council with wide 


its Ordinary Original Civil Jurisdiction,” ) powers to extend the limit ofthe Ordinary 


In the present Indian Companies Act; VII- 


of 1913, this definition has been omitted 
and “ Court” is thus defined in s. 2: “ ‘The 
Court’ means the .Court ‘having jurisdic- 
tion under this “Act,” andin s.3 it is 
said that the Court having jurisdiction 


under this Act shall be “the High Court 


-having jurisdiction’ in the place at which 
-the registered : office of the Company. is 
situate.” Dr. Basak argues from this al- 
-teration in the definition. of the word 
-“ Court.” that though under the Act of 
1882 the High Court in its Original Juris- 
diction ‘was vested with power to deal with 
matters relating to all Companies the 
change in the definition in the present Act 
-has empowered. the Appellate Side of the 
High Court to deal.with these matters; 
and that by the words “ the High Court” 
in s.3 of Act VIL of 1913 the High Court 
jn its Appellate Jurisdiction: is meant. I 
doa not think that this- interpretation ‘of 


Original Civil Jurisdiction of the High 


“Court. “The Act -of .1913, as the Act of 


1882, may be taken to be a legislative en- 
actment by which the Original Civil Juris- 


_ diction of the High Court has been extend- 


ed toembrace questions relajing to Com- 
panies situated outside the Presidency 
Towns. For the view that we held on the 


‘last occasion and to which I still adhere, 


we relied on the meaning ofe the word 
“High Court” in the Act of 1913. By 
the word “High Court” js meant the 
High Court as a whole including its Ap- 
pellate, and Original Jurisdiction. There 
is no: justification for the view that “High 
Court |© means only the High Court in its 
Appellate Jurisdiction. If that were the 
intention of the Legislature in altering the 
definition of the term “ Court,” it should 
have expressed clearly that the Court deal- 


` ing with Companies is the High Court in 


its Appellate Jurisdiction. I donot wish 


912 ' 
` fo repeat ‘the arguments: which we adopted 
on: the previous - occasion; but it:-is ‘clear 
“ that the expression ,* High Court” in the 
- Act of 1913 is intended to include all the 
Bides òf the High Court andis as- equally 
applicable to High Courts having Original | 
Civil J urisdiction as to High Courts which 
have no Original Side. 
Our attention was next Ka tos. 165 
of the present. Indian Companies, Act. It 
` is argued that -under this: section: matters, 
‘relating to winding-up may.be transferred 
"by. the 


matter from one District Court to another 
` District Court. It-is contended that’these . 
powers -can: only be exercised by the High. 
Court in its Appellate Side as the Original 
Side has no jurisdiction over District Courts.: 
‘In. the view that I take, namely, that- High 
Court includes both- sides-of the Courts, 
this argument fails, Ifthe. High’ Court as 
‘a whole has been invested with powers 
under the Act, including: powers under 
ss. 164 and 165, they do not bar the Judge 
sitting in the Original Side. exercising the 
powers: under these sectionë. 
- «As ‘one of the grounds for holding on the - 
: last occasion that these: matters should be 
dealt with by the Original Side we referred 
‘tor. 2 of the rules framed by this Court: 
‘which lays down that all applications-relat- 
“ing to Companies should ‘be presented to 
the: High Court in its Original Side. Dr. 
‘ Basak conterids that the rule-making power 
“is: given to the High Court under s. 246 ' 
of the Indian. Companies Act of 1913 and 
it deals only: with cases of winding-up of’ 
Companies, reduction: of capital and ` sub- 
-division of shares of a’‘Company. ‘That r. 2 
- of the rules of ‘this Court. must, therefore, 
‘be taken‘to eapply to those’cases though it 
is expressed in‘ general terms. : But the ` 
„learned Advocate is not content with this 
argument and he further contends that 
that ruleeven if so limited is ultra vires 
‘of this Court as under the Indian Com- 
‘panies Act, 1913, -it is the High Court in 
its Appellate Side alone which hds “juris- 
‘diction to’. deal with all matters relating to 
‘Companies and; therefore, r. 2, which makes ° 
such matters. cognizable - ‘by the Original 
Side of the Court: must be taken .to be 
eultravires. 
‘expressed, “namely, that -the expression 
“High Court ”.asused in the Indian Com- 
_ ‘panies: -Act is the High Court asa whole 
` gneluding the Appellate and Original Sides 
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High ‘Court to- the District Court , 
and ‘the High Court may transfer any such : 


_ appealable under the Letters Patent, ` 


In the view, that I have already ; 


(86 i. o. 1985). 


-no further argument is necessary” on this. 


: point. 


: 1 may mention Nhat i in the present ca 
the application -relates to two points—re- . 
duction of capital and enfargement of the 
local area of the operation of the Company. 
Under the rules framed by this. Court under 
s. 246 the question relating to reduction of 
capital must be tried in the Original Side 
of this-Court. If we.are to hold that the 


other .question, namely, the enlarging the 


field of operation of the Company is to be ` 
tried only by the Appellate Side it would 
create an undesirable anomaly. 

In our- previous judgment “we have al- 
ready shown the conveniences and incén- 
veniences arising from. the Appellate Side 
taking up these ‘matters. I do not wish to 
express any opinion as to the proper inter- 
pretation of the Act with reference to 
High Courts which haveno Original Juris- 
diction. In their case, the situation is met . 
by a Single Judge dealing with. matters. . 
relating to Companies, rendering his orders’ 
But 
we are concerned with our High Court . 
which has both the Appellate and Original 
Jurisdiction and I think that this Court 
-has the power to rule that matters relat- 
ing to Companies, though carrying on busi- 
ness outside Caleutta,-should be within’ 
the Original Jurisdiction. df this Court. I 
am not.to be understood to, lay down (for 
it is beyond my présent purposes) that'the* . 
Appellate Side of this Court can have no, 
jurisdiction in the matter. 

On the above consideration I hold that’ 
this application should have been presented 
in the Original Side of this Court and in this 


“ view this Rule should be‘discharged. Liberty 


is reserved to the. petitioner to renew his 
application in the proper Court, :We think 


. that the Registrar of Joint Stock Companies 
-who' has appeared before us in. this pro- 


ceeding is entitled: to his costs which we ` 

assess at two gold mohurs, 
Cuming, J.—This question-of jurisdic- 

tion was fully argued: before. us in the 


- former. application heard by’ myself and 


my learned brother and I see‘no reason 
whatever to alter the opinion that I then 
expressed. On that occasion the matter 


“ was argued by the Incorporated Law Sot¢iety. 


on ‘one side and the Vakils’ Association on 
the other; -and when this matter was called 
on for hearing we ‘expressed ‘an’ opinion | 
that. we were not prepared to ‘hear these 
Parties onm, the Peeni occasion, an this 


x . 
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the*-Advocate for the petitioner stated that 
he wished to argue this question of jutis- 
«diction before us. Why the petitioner 
should raise the questiqn of jurisdiction is 
hot easy to understand. As far as can be 
seen, it must bea matter of indifference to 
the petitioner “whether this matter is 
heard‘ on.the Original Side ‘of this Court 
or on its Appellate Side. In fact a little 
- consideration will. show that it is obvi- 
ously to the - petitioner's advantage that 
the .matter should be heard not in the Ap- 


pellate Side where the first appeal would - 


lie to-the Privy Council :biit on the Origi- 
nal Side where, if dissatisfied with the de- 
cision, he would have a first appeal to a 
Bench of this Court ;-and. the impression 
that the argument of ‘the learned Advocate 
lefton my mind, rightly or wrongly, is 
that .the petitioner is arguing not on his 
own behalf but on behalf of the Vakils’ 
Association. Ifmy impression is correct I 
can only say that it is a procedure that does 
not commend itself to me. 
0 ALK Order accordingly. 


OUDH JUDICIAL COMMIS- 
A SIONER’S COURT. 

_CIvIn Revision No. 155 or 1924. 
February 5, 1925. 
Present:—Mr. Daniels, J.C, 
KARYA SINGH AND 0THERS-—PLAINTIFFS— 
| APPLICANTS 

~ | versus 
SHIVA RATAN SINGH AND oTHErs— 
DEFENDANTS—OPPOSITE PARTY. 
Contribution, suit for—Tort-feasors—Joint deeree. 
A joint decreeis sufficient to support a suit for 
_ contribution by a défendant who has paid more than 

his share, unless the persons sued can show some 
equity rendering it unjust that contribution should be 
allowed against them.(p 914, col.-2.] 

The broad proposition that there is no contribution 
between tort-feasors is not founded on any principle 
of justice, equity: or good conscience and cannot be 
extended-ta India. [p; 913, col. 2; p. 914, col. 1.) 

Ram Sarup. v. Bai Nath, 58 Ind. Cas. 324; 43 A. 
77:18 A. L. J. 872; 2 U, P. L. R. (A) 299, Bhagwan 
Das v, Rajpal’ Singh, 63 Ind. Cas. 276; 24 0.6. 148, 
Parsotam’ Das Kolapuri v. Lachmi Narain, 69. Ind. 

` Cas. 688; 20 A. L. J: 890; (1923) A. I. R. (A).67: 45-A. 
7 09-and Sheo Ratan Singh v, Karan Singh, 84 Ind. Cas. 


"269; 46 A. 860; 22 A, D J. 788; (1924) A.I. R. (A) - 


857: L, R. 5 A. 571 Oiv., referred-to.’- 
` Merryweather v. Nizon, (1799) 8 T. R. 186; 101 E. R. 
1337; 16 R. R.-810;-Sm. L. C- (9th Ed.) Voi. TT, 569, 
-(12th- Ed.) Vol. I, 413, not followed, 


98. | e 


KARYA SINGH V, SHIVA RATAN SINGH. 


“the suit is 


913 


Application: for revision under 6.25 of 
the Provincial Small Causé Courts Act, - 
against the judgment and decree of the 
Judge Small Cause Court, Gonda, dated 
the 30th April 1924. ° 

Mr. Mott Lal Selec. for the Appli- 


cants. 


Mr. Hardhian Chandra, for the Opposite 
Party. 

ORDER.—The suit out of which this 
application arises has been dismissed by 


“the Court below on the general ground 


that there isno liability to contribution 
between tort-feasors. Ihe plaintiffs come 


-here in revision, Sant Kumar and others 


brought a suit against the parties for 
damage to cropson the ground that the 
parties to the present suit had allowed 
their cattle to graze the crops of the plaint- 
iffs in that case. -The suit was referred 
to ‘arbitration and the arbitrator gave a 
decree for Rs. 776 against the present 
parties jointly. The major ‘part of this 
decree has been realised from the appli- 
cants Karya Singh and others and the 
learned Subordinate Judge sitting as a 
Court of Small Causes-has found “that if 
maintainable the first two 
defendants are liable to contribute Rs, 122-8 
each to the plaintiffs. “He considers, How- 
ever, that no suit lies. ` 

In‘ most of the cases which have been 


- decided of laté years the decision has 
. been in favour of the right of contribution, 


but the Courts have avoided giving any 
decision on the broad question whether 
the rule in Merryweather v. Nixon (1) on 
which the Court below relies applies to 


-this country. The decisions have definitely 


established that ‘a suit for contribution for 
costs ‘lies both between unsuccessful co- 
plaintiffs [Ram Sarup v. Baij Nath (2)], and 
between ‘co-defendants against whom a 


‘joint decree has been passed {Bhagwan Das 


v. Rajpal Singh (3) and Parsotam Das Kola- 
puri v. Lachmi Narain (4)]. In the last two 
cases a strong deubt was expressed whether 
the doctrine: of Merryweather®v. Nixon 
(1) is applicable to India at all. The 


‘latest decision in gemon is that in Sheo 


(D ae) 8 T. R. 188; 101 E. R. 1337; 16 R. R. 810; 
Prig . O. (oth Ed.) Vol. I, 569, (12th Ed.) Vol. I, 


1 
(3) 58 Ind, Oas, 324; 43 A. 17; 18 A. LJ. 872; 2 v. 
P. L. R. (A. 
< (8) 63 Ind: Gos "976; 24 0.0 

(4) 69 Ind. Cas. 688; 20 A. A z 300; (1993) A LR, 
(A) 67; 45 A. 99° > 
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- Ratan Singh v. Karan Singh, (5) to which 
. I was a party. There. also no decision 
was given on the broad question but 
1b was held that a suit for contribution 
lies between partiesagainst whom a joint 
decree has been passed for mesne profits 


on the ground of ‘unlawful possession.. It, 


was pointed out that in at least’ one case 
. Supat Singh v. Imrit Tewari (6) contribution 
_was allowed although the act eommitted by 
the. defendants was distinctly tortious, I 
take the liberty, of repeating ceygtain ob- 
servations made.in that case. ; 
_ “If the case has to be decided on grounds 
of justice, equity. and good conscience, 


it isobviously equitable, in the case ofa, 


decree for mesne profits against parties 
who-were'in joint possession, that a per- 
son who had to satisfy the entire decree 
should be.able to recover his share from 
his co-defendants, unless ‘there has- been 
something in his conduct to deprive him 
of this right. .The rule of justice, equity 
and good conscience is in general, no doubt, 
considered to be identical with the rule 
of English Law, but there are exceptions, 
and there is the high authority of Lord 


Herschell in Palmer v. Wick (7) for the view- 


that the rule in Merryweather v. Nixon (1) 
is mot founded on any principle of justice, 
“equity, or even public policy which would 
justify its extension to the jurisprudence 
of other countries.’ Lord Watson, concurr- 
ing, said that the meritsof the rule were 
not such as,to commend it to universal 
acceptation, and Lord Halsbury and Lord 
Shand concurred in these opinions.” - 

If the mere fact that the suit is in -tort 
is sufficient to exclude co-defendants from 
liability, clearly a very dangerous weapon 
is placed in the hands ofan unscrupulous 
plaintiff. Where a large amount of costs 


` jis decreed against .a large number of de- - 


fendants whe are jointly responsible for 
the Joss, it will be in the power of the 
laintiff to ruin any particular defendant 
‘against whom he may haye a grudge by 
recoverings the whole amount of the decree 
from him .and allowing the’ other judg- 
ment-debtors , to-escape scot-free. Some- 
thing of this sort was attempted ‘in Par- 
sotam Das Kélaputi v. Lachmi Narain (4). 
This is neither ‘justice, equity nor good 
© 84 Ind. Cas. 239; 46 A. 860; 22 A. L. J. 788; (1924) 
A.I R. (A) 857; LR. 5 A: 571 Oiv. 
* (6) 5 O. 720; 6 C. L. -R.. 62; 2 Ind.. Dee. (N. 8.) 


1036... | ~«. 
(7) (1891) A: ©. 318; 6 R. 945; 71 L, T, 163. 
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conscience. The true rulein my judgment 
is‘ that a joint decree is sufficient to sup- 
port a suit for contribution by a defendant 
who has paid more than his share, unleds 
the persons sued can show some equi 

rendering it unjust that eqntribution should 
be allowed against them.” The present suit 
furnishes an example. The defendants 
.Nos. 1 and 2 alleged in para. ll of their 
“written statement that noné of the damage 
was done by them, but the whole of -it 
was .done Ly the plaintiff and defendant 
No. 3. If they had succeeded in establish- 
ing this or even in showing that 


responsible was less than the amount which 
they had contributed towards the decree, 
the suit would clearly. have failed. They 
failed however to establish this defence, 
and as has already been stated, the Court 
helow finds that if the suit is maintainable 


they are liable to contribute Rs. 122-8 each. > 


For the reasons already given I hold that 
the suit is maintainable. I aceordingly 


allow the application; and modifying the ` 


decree, of the Court below give the appli- 
cants a decree for Rs. 122-8 with costs on 
this amount against -the answering defen- 


dants. The applicants will get their costs. 


in this Court. 


G.B. . Application allowed. 


—— 


MADRAS HIGH. COURT. 
ORIGINAL SIDE APPEAL No. 100 or 1922. 
-. - November 13, 1924. 
Present:—Myr. Justice Spencer and Ţ 

| Mr. Justice Devadoss. ` 
V. GOPAL CHETTY AND oTrHERS— 
PETITIONERS—APPELLANTS - 


VETSUS g z b 
Tae RIPON PRESS. ano SUGAR MILL 
Co, Lro.. BELLARY REPRESENTED BY; 
K. VENKATA RAO—RESPONDENT. 

Companies Act (VII of 1919), s: 162 (6)~ Company 
„Management: in hands of one family for its benefit 
Lack of confidence--W inding-up. Behe 
The majority of the shares of,a Company were in 
the hands of one ‘family and its affairs, were carried 
‘on, in such a way that the members of that family 
were able to exercise a predominating influence over 
the management of the Company and to secure certain 
benefits for themselves. The minority : were unable 
to protest effectually against the action of the Direc- 
tors and the Directors held, over the share-holders 
the fear of having to pay up the unpaid portion-of 


the. ` 
amount of damages for which they were ' 


x Pae” 
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their shares, thereby causing a lack of confidence in 
‘the management of the Directors’ which there was- no 
-hope of impoving so long as the existing Directorate 
cogtinued: and, the.. funds were in the hands of 


hg existing Treasurers, who’ hleo belonged to the 
ily 


ela that under the ciroiiistaičės the only course. 


the Court could take to.” secure the just: rights of the 
share-holders was to direct the. winding-up- of the 
Company under s. 162 (6) of the Companies Act, 
although there [was no su gebtion of the” Company 
being insolvent. ‘|p. 916, col. 

„Lock ‘vy. Blackwood Ld., Coad) A.C, 783; 93 L. J. 
P. C. 257; (1924) B. & C, R. 209; 131 L. T 719; 68 S. J. 

= 739; 49 T D. B. 732, followed.” 

Appeal from an’ order of Mr, Justice 
‘Kumaraswami Sastri, dated the 3rd 
November- 1922 ‘aiid made in the exer- 
cise of- the Ordinary `” Original Civil 
Jurisdiction of the High Court in O..P. 
No.” 93 of. 1922 in the matter’ of Indian 


‘Companies Act VIL, öf 1913. and in the. 


‘matter of the Ripon. ‘Press and ‘Sugar Mill, 
Bellary... 

Messrs. B. ‘Somaya Seid pT R. Arund- 
chala Iyer, for the Appellants.. 

Mr. S. 8. Vijayaragävachäriar, ‘for’ the 
Respondent, a 

JUDGMENT. —This is an’ application 
‘for the winding-up of ‘the’ Ripon’ Cotton 
Press Co, which has its place of business 
at Bellary and ‘its factory ‘at Raichur in the 
Nizam’s Dominions. It is not suggested 
that the Company is insolvent and in fact 
we -have a statement in which dividends 
are shown to have been declared from 1909 
till 1922. It is, however, urged that it is 
. just and equitable, that the Company should 
be wound-up within the meaning of s. 162 
(6) of the Indian Company’s Act, because 
the Company is not being worked for the 
benefit of the share-holders in general but 
mainly for the benefit of the family of Mr. 
‘Venkata Rao who is one of the Directors 
of the Conipany and Chairman of the 
Board of Directors. 

‘In Loéh. v. “Blackwood (1) it was held” to 
be a good réason for making a winding- 
` up order that there was a justifiable lack 


of confidence in the conduct and manage-" 


ment of.the Company's affairs: owing to the 
management being keld in’ one family 
which was in a position to dominate the 
other share-holders and monopolize the 
Company's “affairs for its own individual 
benefit.- The learned Judge in the Trial 
Court was of opinion that sufficient facts 
had not been proved to justify a winding- 

me Ce A. C. 783; 93 L. J. P. O; 257: (1924) B. & 


C. R. 209; 131 L. T. 719; 68 S.J. 735; 40 T. LR. 
732, 
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‘same interest. 
‘consists of 250 shares of Rs. 500 each, of 


„and Rs. 250 paid up on each share. 


“915 


up order.- The case just quoted by me was 
not then brought to his notice as it Was 
decided ‘subsequent to his order of 3rd 
November 1922, The principal grievance . 
of- the petitioning share-holders is that 
very large balances instead of being kept 
im a Bank where they might earn interest, 
are kept in the hands of the Treasurers who 
are K. V.S. Ramachander and Co., repre- 
sented’ by’ Mr. K. Ramachander, "who is 
Mr. Venkata Rao’s son and that while these 
balances have been accumulating the 
amount of dividend per share has been 
diminishing. An enormous advantage was 
secured by Mr. Venkata*Rao’s family by a 
Special resolution of .an Extréordinary 


“General Meeting of March 26th 1910 when 


it was resolved that the Firm of Rama- 
chander and Co., should be appointed the 
Treasurers of the Company on condition of 
‘their retaining the Company's moneys 
without interest and also of lending moneys 
to the Company without interest whenever 
required. Simultaneously, - the office of 
‘Secretary was abolished with effect from 
ist April 1910. This was: resolved at the 
meeting of 26th March 1910 and confirmed 
at a subsequent meeting on the 9th April. 
As a result of this resolution, Mr. Venkata 
Rao's. family were able to have the control 
ofa large amount of capital for which no 
security was given and no interest had to 
be paid. It is not on record that they 
ever had to lend any money to the Com- 
pany without interest. It was thus made 
advantageous to the Directorate to accumu- 
late as large balances as possible in the 
hands of the Treasurers and to pay as small 
amounts as possible in the way of divi- 
dends. When I say “Directorate” I mean 
Mr. Venkata Rao and those who had the 
The capital of the Company 


which only 200 shares have been issued 


It is 
alleged i in the petition that Mr. Venkata Rao 


‘has ‘control over 75 shares which are direct-* 


ly,in the name Of himself and his family. 


‘But in his evidence Mr. Venkata Rao admit- 


ted that he had interest in. 142 or 146 
shares out of, the total 200 shares and thus 
in all voting he is able* to ‘command a 
preponderating. influence, It is also alleged 


-that if.the other share-holders do not show 
compliance ‘with his wishes he 


coerces 
‘them by threatening to call up the unpaid , 
portions of their shares, At one time when 
there was a question of abandoning the 
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Hospet Sugar Mill, which was one of the 
objects of the Company, P. W. No. 1 states 
that Mr. Venkata Rao threatened to call up 
the unpaid shares „capital. and put the 
share-holders to iméonvenience and trouble 
if they did not agree to his proposal. As 
the. Sugar Mill is one of the objects of the 
Company, declared in the Memorandum of 
Association, a special resolution of -the 
share-holders and the orders of the Court 
were required by s. 12 of the Indian Com- 
panies Act for altering the Memorandum. 
As in 1920 to 1922, there were five Directors, 
of whom Mr. Venkata Rao was one and his 
son K. Ramachander was another and two 
of his nephews anda brother-in-law were 
also Directors, there was every chance of 
the Directors being able to effect their own 


purpose and put pressure on the share-. 


holders by using their power under Aits, 
24 to 26 of the Articles of Association in 
Table A of the Act to make the share- 
holders pay up the calls and to forfeit the 
shares of those members who did not com- 
ply with their demands. Since the appoint- 


- ment of K, Ramachander and Company as 
‘Treasurers in 1920, the dividends per share 


shown-a steady. decrease until in 1921 and 


_1922 only Rs.15 per share were declared, 
this being equal to a dividened of about 6. 


per cent. One explanation for keeping 
such large sums in the hands of the Trea- 
surer is that the money comes in at 
the end of the year and the expenses 


have to be incurred during the working 
Beason for which 


amount of 


a. large 
the 


working capital is necessary but 


‘balance sheets in past years do not show 


that more-than Rs. 10,000 has ever been 
necessary for the working expenses of the 
Company whereas the balances that have 


been kept have in one year been as much. 


as Rs. 54,000. In addition to this, there 
have been? several irregularities in the 
working of the Company. Dividends have 
‘not been regularly paid. Some shares were 
pledged in favour of a» mortgagee whose 
transfere brought a suit and although the 


. transfer had been recognised, the Company 


‘contested the suit O. B. No. 12 of 1917 
and had to+pay, costs amounting to Rs, 587- 
‘and Rs. 1,186 for interest. 


The officers of 
the Company, evidently did not act in a 


bona fide manner in defending the suit 


against the” plaintiff's demand ` after” thé 
shares had been registered in the name of 
the transferee. In Small Cause Suit No, 71 
“ef lv a aure wag obtained for Re. 125 on 
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account of dividend which was being with- 
held without any justification. The balance . 
sheet for 1923 is not yet-available in spite 
of the requirements’ of s. 131 of the Act, 
although we ake now ‘nearly at the end of 
1924." Although “the ‘accounts appear to 
have been suditéd every year by an auditor 
named G. Venkata Chellam Chetty, it does 
not appear that-the accounts at Raichur 
were looked into. and compared with the 
accounts kept at theHead office in Bellary. 
On 27th August 1921 a resolution was" 
passed by a majority: of votes of the share- 
holders for the- voluntary winding-up of the 
Company. But “this- was-not given effect to 
as the resolution was not passed at an 
extra-ordinary “meeting called for that .pur-. 
pose and did not ‘comply with the conditions 
of's: 8lofthe Traian Companies Act as toa 
three-fourth the majority of share-holders. It 
is evident that. the affairs of. this Company 
are carried‘on“in such a way that the mem- 
bers of one family are able 10 exercise a pre- 
dominating influence over the management 
of the "Company. ‘and to secure certain 
benefits for themselves. The minority are 
unable to protest “effectually. against the 
actions of the; Directòfs because the majority 
of the share’ -are in ‘the hands ‘of one 
family and tké’Direétors themselves are able ' 
to hold over. the share holders the fear of 
having to pay..up ‘the -unpaid portion of 
their shares. This- causes a lack of confi- 
dence in the. ‘management of the Directors, 
which there is~no hope of improving so - 
long as the--present: Directorate continues 
and the fundà are -in the hands of the 
present Treasurers, ‘Under these circum- 
stances, wos think’ that the only course we 
can take to. ‘Secure the just rights of the 
share-holders-is to direct the winding-up 
of the Company andthe appeal will, therc- 
fore, be allowed with costs here and in.the 
lower Court.and the case will be remanded 
to the Trial Court- forthe appointment of 
an Official. Liquidator e and for making such. 
other diréction. -as jray-be necessary under 
the provisions of Part V of the Indian 
Companies | a 
VAN. Y. ex 
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ALLAHABAD HIGH COURT. 
* Oivo Kegviston No. 163 or 1924. 
November 27, 1924. 
Present:—Mr. Justice Daniels. 
GUDRI SINGH ayp ANoTHER— PLAINTIFFS 
— APPLICANTS 


versus 
PARSOTAM DAS AND oTHERS— DEFENDANTS 
—Opposttz Party. 

Civil Procedure Code (Act V of 1908), s. 115, O. 
XLIII, r. 1 (w), 0. XLVII, r. 7--Review, order 
granting---Appeal, grounds of—Revision. 

An appeal against an order granting a review of 
judgment is strictly limited to the grounds set out 
in O, XLVI, r. 
Appellate Court allows an appeal against such 
an order on any ground not specified in r.7 of 
O. XLVII, it exceeds its jurisdiction and its order is 
Hable.to be set aside in revision. 

Khurshed Alam Khan v. Rahmat Ullah Khan, 43 
Ind. Gas. 490; 40 A. 68; 15 A. L. J. 899, followed. 


Civil revision against the following order 
of the District Judge, Benares, dated the 
13th of May 1924: | . 


-ORDER.—This is an appeal from 
an order of the Munsifallowing review of 
judgment and the restoration of a case to 
its original number, on the ground that 
applicants -had subsequently discovered 
evidence which was not available at the time 
of trial, 


The matter which applicant-respondent 
sought to prove in this suit was that one 
Jaisri wag concerned with certain mortgaged 

“property. The Court found that there was 
no evidence that he had any such connec- 
tion with the property. The piece of addi- 
tional evidence, which it was sought to 
tender, isa “wasil bagi" of 1292. This do- 
cument would, in the ordinary course, have 
been destroyed many years ago. But ap- 
parently it remained in the possession of 
the patwari, who has since been dismissed, 
This document shows the name of Jaisri 
together with that of parties to the mort- 
gage against a ‘khata' number: It is said 

“that this is proof of Jaisari’s connection 

with the property 
shut out. © Ge 

In appeal two grounds are urged against 
this view:—firstly, that the evidence could 
have been discovered by the exercise of 
due diligence; secondly, that this document 
could not alter the decision in the case. On 
the first ground it is pointed out that the 
document isnot’so much relied on for it- 
self as that it pointed the way to an entry 
in the ‘khatauni’ of the year 1290, which is 

favourable to the applicant. With due dili- 
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gence applicant should have been able to 
find this entry without the clue given by 
the wasil bagi. Thesecond ground more or 
The wasél bagi' only gives a 
reference to a khata number recorded in 
a khatauni which has been destroyed. In 
itself itis not sufficient to prove Jaisri's 
connection with any particular plot, and 
has, therefore, no value as a piece of evi- 
dence. ` ; 

With both of these views I am in agree- 
ment, Obviously a party, who has not filed 
copies of all relevant entries in Revenue 
Records accessible to him, has not «sed due 
diligence in the prosecution of his case. 
Applicant could have produced a copy of 
the khatauni for 1290, even if this wasil 
baqi had never been discovered. He was 
represented by a Legal Adviser, and any 
Pleader knows or ought to know that the 
khatauni for the year preceding Settle- 
ment is always retained. To my mind it 
cannot even be said that the discovery of 
the entry in the khatauni of 1290 was the 
result of the production of the wasil bagi 
for 1292. It is further quite certain that 
the mere admission of the wasil bagi into 
the record would not help applicant to any 
appreciable extent. Itis upon the khataunt 
entry which he would have torely, and this 
he ought to have discovered. 

For these reasons I allow the appeal and 
reverse the order of thé lower Court grant- 
ing the application and restoring the case, 
Appellant gets his costs in both Courts. 

- Messrs. Harnandan Praead and K. Verma, 
for the Applicants, 

Mr. P. L. Banerji, for the 
Party. 


_ JUDGMENT .—This is an application 
in revision against an order allowing an 
appeal froma review of judgment. The 
review of judgment was granted by the 
Munsif on the ground of the discovery of 
new and important evidence which could 
not bythe exercise of due diligerce have 
previously been discovered. It is now set- 
tled law that an appeal againgt an order 
granting’a review of judgment is strictly 
limited to the grounds set 6ut in O. XLVII, 
r. 7,C. P. C. This was decided in Khurshed 
Alam Khan v. Rahmat Ullah Khan (1) and 
there are other cases of other High Courts 
to the same effect. The only ground alleged 
in the present case was that the application 
was in contravention of r. 4 in that it 


(1) 43 Ind. Cag. 400; 40 A, 68; 15 A, L. J. 899, 
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was not proved that the evidence could not 
have been produced at -the original trial. 
Now itis an admitted fact that the evidence. 


in question was not within the knowledge - 


of the plaintiff and could not by due dili- 
gence have been discovered by him earlier. 
The ground on which the learned Judge 
has allowed the appeal is that the plaintiff 
might, by the exercise of due diligence, have 
discovered other evidence, namely, a kha- 
tauni for 1290 F. The respondents appear 
to have urged before the Judge that the 
wasil bagi was mafnly wanted as furnishing 
a Glue tô this khataunt. The plaintiff him- 
self has never admitted this “and does not 
admit itnow. Itis the wasil bagi and not 
the khatauni which he claimed-and claims 
to be -entitled to put in. -The only other’ 
ground given by the J udge for allowing the 
appeal was that the evidence would not, in. 
his „opinion, have altered the decision of- 
the case. This is a point which will have 


to be determined when the evidence is con- - 


sidered in conjunction with the other evi- 
dence in the case. In my opinion, the 
learned Judge exceeded his jurisdiction: 
by allowing the appeal on grounds not 
covered by O. XLVI, r. 7, C. P.O. On 
this ground IJ allow the -present application, 
set aside the order of the -learnéd Dis-’ 
trict.. Judge and restore the order of the 
Munsif granting the review. .The appli- 


cant will get. his.costs in this Court from. 
the respondents. Other costs will abide the 
result, 

Z. K. 


Application accepted. 


ty 
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OUDH JUDICIAL oes 
SIONER’S COURT. 

Civiu Revision Nos. 178anp 179 or 1924, 
* January 14, 1925." 
Present:— Mr. Ashworth, A.J. C. 
BANKBEY LAL AND ANOTHER— PLAINTIFFS. 


Eg e ANG 
ersus.- 
RAM Abe Dever sive ETT 
Parry. 


Limitation Act (IX of 1908), Sch. I, Art. 75— 
bond—Default—W aiver, absence of— 
Limitation—Civil Procedure Code (Act V of 1908), 
$ 115—Revision—Error, .whether ground for revi- 
"sion. - 

An erroneous decision, whether ona point of fact 
“or on a point” of law, is ‘hot a sufficient ground for 

e 
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revision ' under s. 115 of the O. P. O. -Under that 
section itis necessary atleast to.show that some 
jurisdiction has beeg irregularly exercised. Lp- gs, 
col 


Balakrishna Udayar v. Vasudeva. Aiyar, 40 Ind. 
Cas. 650; 40 M. 793 at p.-“799;@5 ATL.: J. 64552 Pe Li 
W. 101; 33 M. L. J. 69;. 26:0. L. J: 143; 19 Bom. L. 
R. 715; (1917) M. W.N. "628; 6L.-W. 501; 220. W. N. 
50; 11 Bar. L. T. 48; 441. A. 261 (P. O.), relied on. |. 
- Article 75 of Sch. ‘1 to the Limitation Act’ con - 
templates that in the absence of waiver, an instal- 
ment bond is to be’ treated as a bond not permitting 
instalments for the purposes of limitation. fp. 919, 


Application against a decree of the Ad- 
ditional Subordinate Judge, Hardoi, dated 
the 8rd September 1924, confirming that of 
the Munsif,  Bilgram, dated the 28th August 
1923.- 

Mr. Hi alee Husdin, for the Kini ank; 

. Mr. Salig Ram, for ‘the Opposite Party. + 

JUDGMENT.—These two applications: 
in revision arise outof two suits brought. 
by the plaintiffs-applicants upon instalment: 
bonds inthe Munsif’s Court, The Munsif . 
dismissed the suits as ‘time-barred by reason 
of Art. 75, Sch. I, of the Limitation Act. -In° 
appeal to the Subordinate J udge, the dis~. 
missal was maintained. 

‘A preliminary objection has on kaki 
in respect of these applications for revision” . 
that no revision is permitted by s. 115, C.’ 
P. 0, The objection appears to me to, be 
vaild. .An erroneous decision; whether .on ~ 
a point-of fact or on a point of -law,.is not 
sufficient’ reason for revision.. It is neces-,~ 
sary under s. 115,0. P. O., at least to- show: 
that some : jurisdiction has.been irregular-: 


. ly exercised. [see Balakrishna. Udayar- v.» 


Vasudeva Aiyar ‘(1)).. The applicants’: 
Counsel contends that this ruling, so far. 
from being against him, isin his favour, , 
because “in that case the: District. Judge © 
had incorrectly considered a section of the 
Religious Endowments Act. He, therefore, 
urges -that an erroneous idea of the. mean-: 
ing ofany section-or enactment, such as- 
Art, 75 ofthe Limitation Act, will justify- 


'.an application in revision, but the errone- 


ous interpretation in the Privy Council 
case resulted in the District Judge uphold- 
ing a certain act of a Temple Committee, 

which he had no jurisdiction to ‘uphold. : 
The ruling, therefore, in my, opinion is’ 
against. the applicants. It is ‘urged, how- 
ever, that the Courts below failed to'esercise 


(1) 40 Ind. Cas. 650: 40 M. 793 at p. 799; 15 A. L. 
J. 645: 2 P. L.W. 101; 33 M.-L. J. 69;,26.0. L. J. 
143; 19 Bom. L. R. 715; (1917) M, W. N. 628; 6 L. Wc. 
501; ,22 0. WN 50; 11 Bur. L. T. 48; si A. 261. 
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jurisdiction properly when they failed to 
allow the applicants to recover the later’ 
instalments of'their bonds. Thisargument 
based on the suggestion that Art. 75 of 
the Limitation Act will only prevent a 
suit to recover the whole sum due ‘under 
a bond, but will not prevent a creditor 
suing for later instalments which individ- 
ually are not time-barred. Article 75, how- 
ever, appears’ to me to plainly contemplate 
that, in the absence of waiver, an instalment 
bond is to be treated as a bond not per- 
mitting instalments for the purposes of 
limitation. Ido not think that the appli- 
cants’ contention is even arguable. 
‘There is some divergence of opinion as to 
whether a creditor waives the benefit of a 


provision, for the whole bond money be: 


coming due if default be made in the 
payment of one or more instalments, by the 
mere omission to sue for the bond money 
in the event of default. The lower Courts 
have taken the view.that waiver cannot be 
held proved merely by such omission. I do 
not consider that their decision on this 
point, even if wrong, would entitle the ap- 
plicants to revision. It is not, therefore, 
necessary to consider this question. 

For the above reasons these applications 
are rejected with costs. 

‘Z. K. Application rejected. 


MADRAS HIGH COURT. 
Szroonn CIvIL APPEAL No. 505 or 1921. 
September 12, 1924. 
Present:—Mr. Justice Kumaraswami 

. . Sastri and Mr. Justice Waller. 
THE SECRETARY or STATE FOR 
“INDIA ın COUNCIL REPRESENTED 
BY THE COLLECTOR or SOUTH 
KANARA—DsFENDANT—-~APPELLANT 
' Versus 
NANDYAPPA SHETTY— PLAINTIFF 
— RESPONDENT, 


Contract Act (IX of 1872), s. 73—Breach of con- 


tract—Deposit—-Forfeiture, relief against—Appeal, 
second—Finding of fact not based on entire evidence 
on récord, whether binding. 

“Where a party-to a contract lawfully puts an end 
to the contract, on account of the default of the other 
party, the Court has power to relieve “the party in 
default against a forfeiture of the deposit made 
towards tho. contract, by allowing raasonable compen- 
pee to the former for the latter's breach. [p. 922, 
col: E] - . 
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- Steedman v. Drinkle, (1916) 1 A. 0.275; 85 i J. X 
O. 79; 114 L. T. 248; - 33 T. L. R. 231, followed. 
A finding of fast arrived at 


by a lower Appeliaté 
Court is binding in second 


appeal where itis based 
on a proper consideration WÉ all the evidence avail- 
able. The omission to consider material evidence on 
the record, however, vitiates a°finding of fact. [p. 919, 
col. 2; p. 920, eol. 1) 


Second appeal against a decree of the 
Court of the Subordinate Judge, South 
Kanara, ʻin Appeal Suit No. 126 of 1920 
(A. S. No. 189 cf 1920, on the file of the 
District * Court, South Kanara), preferred 
against that of the Court of the District 
Munsif, Puttur, in Orftginal Suit No, 233 
of 1919. s . 


This second appeal came on for hearing 
on the lith September 1923, and the 6th 


‘of October 1923. 


i The Government Pleader, for the Appel- 
ant, 
Mr. B. Sitaram Rao, for the Respondent. 


JUDGMENT.—Two questions arise 
in this appeal: the first is whether time 
was the essence of the agreement between 
the parties. We think that the District 
Munsif was right in answering this question 
in the affirmative. ‘The ruling relied’ on 
by the Subordinate Judge in Jamshed 
Khodaram v. Burjorjt Dhumjibhat (1) is not 
in point. In that case the conduct of the 
‘parties showed that neither of them con- 
sidered the time limit agreed on to be an 
essential term of the contract. Here, on 
the other hand, there is everything to 
indicate that both parties considered time 
to be of the essence of the-contract. We 
zannot, therefore, uphold the finding of the 
Subordinate J udge. 

The second question is one of fact and 
is raised by the third issue in the suit, 
The District Munsif answereél it in favour 


„of the defendant, but his finding was re- 


versed in appeal by the Subordinate Judge. 
This being a question of fact, the finding 
of the latter would be binditte on us, 
were it based on a proper consideration 
of all the evidence available. We are of 
opinion that it is not go based. What it 
comes to’ is this—that defendant should 
have given plaintiff another extension of 
time to complete the contract. The real 
question, of course, was whether Sens 


1) 32 Ind. Cas. 216; 40 B. 289; 30 M. L. J. 186; 3 
| W, 939: 19 M. L T. 184; 14 A L. J. 225: (1916) 1 
. W. N. 929; 18 Bom. L. R. 163; 393 C. L. J. 358: 29 
WN. 744; 431. A. 26 (P, C), 


920 
was responsible—at any rate, in part—for 


plaintiff's failure to carry out the contract. - 


On that the Subordinate Judge was of 
opinion that he was and that plaintiff 
failed because defendant did not supply 
him with elephants. Assuming, without 
deciding, that this is correct, the Sub- 
ordinate Judge has not considered the 
terms of the contract—vide Exs. I, A and 
II. It is argued that the defendant was 
not bound by them to supply elephants, 
and if at one time he agreed to do so, it 
was clearly as a matter of grace and 
subject to ehis own requirements, and that 
when the time for performance was to be 
extended, plaintiff was given no reason 
whatever to suppose that any elephants 
would be supplied to him by defendant 
—vide Exs. V and VII. We think that 
the Subordinate Judge’s finding is vitiated 
by his omission to consider material 
evidence on this point. 
the other plea that Government timber was 
blocking plaintiff's way. On this, the Sub- 
ordinate Judge has really considered none 
of the evidence but that of plaintiff him- 
geli. He has not considered Exs. G and 
VI. These are petitions submitted by 
plaintiff in neither of -which is there any 
reference to this particular plea. No 
doubt, there is such. a reference in Ex. F, 
but Ex.F is of earlier date than Exs. G 
and VI. Plaintiffs explanation of his failure 
to refer to the obstruction in Exs. G and 
VI is that he was afraid of annoying the 
forest officials. It hasto beseen how far 
this can be accepted in view of the refer- 
ence in Ex. F. If there had ever heen 
any obstruction, it has to be found whe- 
ther it had been removed before the date 
of Exs. Gand VI. Here again we consider 
that the finding is vitiated by the Sub- 
ordinate Judges failure to consider material 
evidence. Under the circumstances, we 
think that the only course open to us is to 
remand the appeal for a fresh finding on 
issue No. If. Finding will be returned in 
one monthfrom date of receipt of this order. 
Seven days willbe allowed for filing ọbjec- 
tions. . 

[In compliance with the order contained in 
the above judgment, the Sulordinate Judge 
of South Kanara submitted the following 

FRESH FINDING:— 

Jam asked to submit a fresh finding on 

issue No. 3 which is “Whether the plaint- 


iff's failure to keep up the contract was. 


due to the defendant’s default?” 
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2. The two grounds relied upon by the 
plaintiff are that the defendant failed to’ 
give him Government elephants: as pro- 
mised and that some Government log? 
were lying on the road in Kadambillar 
block obstructing the pas$age of his trees, 
With regard to the supply of Government 
elephants ‘it was not oneof the conditions 
ofthe contract entered into by the parties 
(vide Exs. A, IT and LI). Subsequent to 
the sale the plaintiff applied for Govern- 
ment elephants and the District Forest 
Officer sanctioned the loan of two on pay- 
ment of Rs. 10 for each per day. This 


. concession could not, however, be carried 


out as two of the elephants, Emperor and 
Emili, were wounded and the third Minakshi 
was unavailable on other grounds. As 
there was no contract that the Government 
should supply elephants for carrying out 
the work and as plaintiff himself did not 
depend upon such a condition when he 
entered into the contract I think I must 
hold that the Government was not to 
blame in this respect. With regard to 
the second ground Ex. F. dated 26th 
January 1917 mentions that there were 
Government logs lying on the Kadambillar 
road but this fact has not been referred to 
in Exs. Gand VI which are subsequent 
petitions submitted by the plaintiff to the 
District Forest Officer on 28th March 1917 
and 17th May 1917 and in which the only 
complaint was as regards his inability to 
get elephants. The extended period had 
only 12 or 13 days to run and if Govern- 
ment logs were blocking the way that 
fact would have been prominently urged 
in Ex. VI asa ground for further vatda. 
This fact, in my opinion, renders probable 
the evidence of defence witness Rodrigues 
that the said logs were removed in Feb- 
ruary 1917 and it is not reasonable to 
suppose that if such an obstruction really 
existed the Forést Authorities would have 
arbitrarily cancelled the contract. 

3. What, however, weighed with me most 
in saying in my. previous judgment that 
the Government were not justitied in putt- 
ing an end tothe contract without at least 
giving a sufficiently long notice was not 
that they were actively at fault but that 
under the circumstances the plaintiff was 
entitled toa short vaida. He is not and 
was not a man in affluent circumstances 
but cnly a petty trader. He failed to get 
elephants from apparently the only two 
sources where there are elephants in this 


- lows:—“On the receipts -of 
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district, viz, the Udipi Mutt and the 
Subrahmaniya temple, and, therefore, made 
a second application toe the Government 
for a loan of their elephants‘on 28th March 
1917 (vide Ex. G). This petition was for- 
warded to Forester Pai with directions to 
report whether the elephants could be 
worked in Shibaji, whether there was any 
cattle disease near Shibaji Coupe No. VIII 
and as to what the average distance was 
from where the logs lay to the nearest Warg 
or Kumki. 
on 4th April 1917 in his own way as fol- 
orders said 
above I went to the coupe mentioned above 
and@ returned seeing the localities which 
lying the logs, the places are to be kept 
dragging the logs and the fodders and the 
water, etc, and enquiring regarding the 
cattle disease. The cattle disease has not been 
effected this year among the cattle nearing 
the Shibaji Coupe No. VIII. The logs are 
to be dragged from 4 to 10 furlongs for 
through the.up and slopes of the hills to 
the ‘coupe roadside and some of the private 
lands. The locality of: dragging is open 
getting very hot'and the fodder and the 
water are not available at present there. 
There are bamboo clumbs without leaves 
and the water is standing in some of the 
pits at the river without currenting and 
becoming the blue collar spoiling fallen 
the leaves, etc. The elephants are worked 
this year more than theirs working capacity 
and .so I beg to submit that it is better to 
let them take rest for a short time without 
getting work during the present hot 
and bad climate.” On’ receipt of this 
report Forest Officer ©. Ramapuram re- 
turned the plaintiff's petition with the 
endorsement that—“the eléphants cannot 
be spared to you now as the Government 
timber has to bé dragged (?) and this work 
has now heen resumed.” This was on 
7th April 1917. The extended vaida was 
to expire on 31st May 1917 and the plaint- 
iff getting no elephants from other places 
submitted another petition to the District 
Forest Officer on 17th May 1917 in. these 
terms :—“ The time kindly granted by the 
officer for removing the trees from Coupe 
No. VIII of Shibaji block, Uppinangady 
range, expires on the 3lst May 1917. As 
there was cattle disease prevailing in 
Uppinangady taluk this year, I never got 
elephants for removing the trees from the 
said coupe. I am a poor man, I could not 


manage for elephants. Se I was put into, 
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difficulties in removing the said trees. I 
pray my vaida may be extended for one 
year more from the dhat May 1917 to the 
31st May 1918. I will be put into great loss 
if I am not kindly given the abovesaid 
time by the officer. I humbly request that 
my humble request may be kindly com- 
plied with.” It was received in office on 
the same day and was registered there on 
22nd May 1917. The Officer named F, 
Rampuram made the following endorse- 
ment on it on 27th May 1917:—‘Submitted 
for favour of orders. If vaidais not granted 
And it 
was despatched to the District Forest Officer, 
on 28th May 1917. On 3lst May 1917 the 
District Forest Officer put the following 
queries :-— 

1. Date of sale? 

2. Extensions of vaida with dates? 
"3, Renewal fees paid, if any? 

The paper was re-submitted to him with 
the following answers:— 

1. Date of sale April 1915 , vaida, 
one year from Ist October 1915 flag D. 

2. Only once in October 1916 (flag W) till 
31st May 1917. 

3. Nil. í . 

This was on 2nd June 1917. Then the 
District Forest Officer made the following 
further query :— “H. C. what scale or scales 
are prescribed.or in use to regulate renewal 
fees.” This was on 5th June 1917. The 
paper was re-submitied with the following 
endorsement :—“ The rules regarding re- 
newal fees are put up (flag Z) with another 
paper above this. The rules, however, 
govern renewal fees or permits, There 
are no rules for extension of vaida.” This 
endorsement is dated 9th June 1917. Then 
finally on 15th June 1917 the District 
Forest Officer passed the following order:— 
“The petitioner is informed that the ex- 
tended vatda expired on 3lst May 1917 
and his petition fora further. extension is 
rejected. He is further informed that all 
the timber in the coupe has been resumed 
by the Government.” . 
- 4. This was, in my opinion, a sudden 
action on the part of the” District Forest 
Officer least.expected by the plaintiff in 
view of the fact that the Ranger had made 
an endorsement on his petition to the 
effect that if raida was not granted he 
would be put to heavy loss; and itis for 
this reason that I said in my previous 
judgment that the District Forest Officer 
ought at least to have given hima reason- 
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able notice that if the logs were not removed 
within that period they would be forfeited 
and the contract canęelled. The plaintiff 
says in his evidence that some of the logs 
could be removed» without the aid of. 
elephants. lf such a notice as mentioned. - 
above had been given, those logs at least 
could have been saved from forfeiture. But 
these considerations do not,-however, enable 
one ‘to-hold that it was’ through any fault: 
on the part of the Government that he was 
unable to remove his logs to a place outside 
the Government fortst limits. 

- 5:e I Ånd that the plaintiff's failure to. 
carry out the contract in time was not due. 
to any. default on the part of the defendant.]. 





“This second appeal coming on for a final, 
hearing after the return -of the findings of 
the lower Court; upon the issue referred by 
this Court for trial the Court delivered the 
following < a 

JUDGMENT.—We accept the finding of, 
fact. The contract was lawfully put an end 
to. ‘The only question is what, relief we can 
give. It is clear from the decision in Steed- 
man v.-Drinkle (2) that we, can relieve 
against-the forfeiture of the deposit made by 
the appellant and allow Government reason- 
able compensation for plaintiff's breach. 

_ We think that under-all the circumstances 
of the case a refund of one half of the de- 
posit to appellant will be reasonable. Hi 

. We modify the decrees of both Courts, 
and pass adecree for plaintiff-appellant for 
Rs. 750. The parties will pay and receive 
proportionate costs throughout. f 

v. N. V. i Decree modified. 

DR aa 5 : 

O) (1916) 1 A. ©. 275; 85 L. J. P, C. 79; 114 L. T. 

248; 32 T., L. R. 231. 
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ALLAHABAD HIGH COURT. 
First CIVIL APPEAL No. 313 or 1921. 
_. December 23, 1924. : 
Present »—My. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. ` 
'  HARAKH CHAND--PLAINTIFF 
a - — APPELLANT 
s Versus ` g 
GANGA PRASAD RAI AND OTHERS 
—DEFENDANTS— RESPONDENTS. 
~“ Defamation--Abuse, when amounts to defamation—- 
Suit for damages, whether lies. KN 
The yule, of English Law which prohibits, except in 
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certain cases, an. action for damages for, oral defama- 


.tion, unless special damage is urged, is not applica 


ble in British India. In British India where abusive 
defamatory expression$ are used under such circum- 


“ stances.as to cause the plaintiff to have a reasonable 


apprehension that his reputation has been injured or 
to inflict upon him pain in “consequence of such 
belief, he would be entitled to recover damages 


-without actual proof of the loss sustained. For the 


purpose of enforcing civil liability the use of abusive 
or vulgar language addressed merely to cause mental- 
pain ‘to the person addressed may not afford any. — 
ground for a claim for damages unless its effect is to 
hurt the reputation of the person addressed or to 
expose him -to hatred, contempt, ridicule, obloquy or 
to. make him shunned or avoided by those who 
would otherwise have associated with him. [p. 926, 
cols. 1 & 2.) : f g 
Defamatory language is such language as injures. 
or tends to injure a man’s reputation and to cause Rim ` 
to be regarded with feelings of hatred, contempt, 
ridičule, fear, dislike or disesteem and the true test 
of the defamatory nature of any given language is its 
tendency to excite against the plaintiff any of these 
adverse opinions or feelings. Iiven where there is 
no .suggestion of misconduct or of moral turpitude 
the language will still be defamatory if it tends to 
bring the plaintiff into ‘ ridicule or contempt. Any 
language of this nature, however published, will fur- 
nish a cause of action for a suit for defamation. 
[p. 927, col. 1.] " 
Apart from the context or the occasion on which 
abusive words such as bhanchod, harami or sala may” 
be used, they need not always literally imply that 
the -person so described has committed incest with 
his sister or is a bastard or is a person to whose 
sister the person usingthe words is married. Such 


` words are often used where two parties quarrel not to 


express what they would literally imply but to express 
anger or reproach. Where, however, the words are 
intended to harm the reputation of the person address- 
ed or to bring him into disesteem, for instance,- 
where they are used with respect to a candidate at 
an election with the object of causing persons not to 
vote for him, the words would amount to defamation. 
[p. 925, col. 2.) : ed acted a 

First appeal from the’ decision of the 
Subordinate Judge of Azamgrah. 

Mr. B. E. 0’ Conor, for the Appellant. 

Dr. Sir Tej Bahadur Sapru, Messrs. Peary 


“Lal Banerji and Mukhtar Ahmad, for the 


Respondents. ~ . 
JUDGMENT. . 
Kanhaiya Lal, J.—This appeal arises 
out of a suit for damages for defamation. 
The plaintiff, B. Harakh Chand, was one of 
the candidates for election to the Municipal 
Board of Azamgarh. There were six mem- 


. bers to be elected by the non-Muslim elec- . 
- torate and there were two parties, 


one - 
headed by the plaintiff and the other head- 
ed by B. Ganga Prasad Rai, a Pleader 
practising at Azamgarh. Each of the these 
parties had set up its own proteges for the 
membership and the aim ofeach party was 
to secure the chairmanship ef the new - 


Board. for one of s own men. ` os ee 


\ 
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B. Harakh Chand was the Chairman of 
the previous Board, B Ganga Prasad Rai 
*wanted-to oust him from his chairmanship 

and to get himself electedas Chairman in 
his place, This*would not have been pos- 

sible unless he had succeeded in securing a 
majority in the new Board to vote for his 
election to the chairmanship. 

The election was to have been held on 
the 14th March 1918; The allegation of 
the plaintiff was that on the morning of 
that date his servants brought his voters 
to his house to be taken eventually to the 
Town Hall where the polling was to have 
taken place, but at that very time B. Ganga 
Prasad Rai and the’ other defendants, 
who belonged to his party and were also 
candidates for the election, came with 
many men armed with lathis and wanted 
to take away those voters with them. It 
is further alleged that when the servants 
of the plaintiff informed the plaintiff of 
that fact and the plaintiff ordered his ser- 
vants not to allow the voters tobe taken 
away, and the servants tried to keep them 
back, the defendants threatened to beat the 
servants and openly abused the plaintiff in 
the following terms:— < . 

(1) Tell bahanchod (one who has illicit 
connection with his sister) Harakh. Chand 
that if he has a great aspiration to become 
a Chairman, he should come to-day in open 
field. (Kahdeo bahanchod Harakh Chand 
se agar bara dawa Chairmani ka hai to aj 
maidan men a jawe): 

(2) .Tell the sala (wife’s brother) Bania 
that if he wants to remain safe, he should 
remain quiet and should not stand against 
us otherwise he would receive thousands 
-of shoes. (Bania sale se kahdeo ki ab agar 
apni khatriat chahta hai to khamosh rahe, 
ham logon ke muqable men dawa na kare 
warna hazaron jute parenge). 


(3) Tell the sala Bania that far from be- 


coming a Chairman, he would again have 
to weigh flour and dal for us and that if he 
would not do so, he would be beaten with 
shoes. (Bania sale se kaho ki Chairmani 
to dur gat phir ham logon ka ata dal taulna 
“parega na karega to juta khaiga). 
` (4) Tell the sala of illegitimate birth 
that we are standing and that if he has 
courage he should come out. (Kaho harami 
sale se hamlog khare hain dawa hat to keon 
nahin nikalta). ` 
The plaintiff stated that he went over to 
the roof of his house to see what the matter 
was and heard the above’expresgsions being 
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used in reference to him and that when le 
left the roof and went back, the defendants 
and their companioñs went away, clapping 
their hands and uttering “Bhaga sala” mean- 
ing that the wife's brother had run away, 
The complaint of the plaintiff was that in 
consequence of the aforesaid acts and words 
done and uttered publicly in the open mar- 
ket and in the presence of many people for 
the puspose of causing humiliation and 
disgrace to him, he had suffered great men- 
pee o was agal and put to 
extreme disgrace, for . which 4 ai 
Re eee Na i E 
e defendants denied having gone 
the house of the plaintiff and farther lat 
ed that the plaintiff was not a man of very 
good character, that he was unpopular with 
the public and that in no case he had 
suffered any special damage or had any 
cause of action for the suit. They also 
pleaded that the damages claimed were 
aspen t 
e evidence in the case was record 
by B. Govind Prasad, the Sabora 
Judge of Azamgarh at the time. Owine to 
his death the arguments were heard, by 
his successor whose judgment is under ‘ap- 
peal. His finding was that the defendants 
were not shown to have abused the plaintiff 
or used the expressions alleged, and that 
in any case the words complained of were 
mere vulgar and insulting expressions and 
idle thréats and were not defamatory. He 
further held that the plaintiff had suffered 
no loss or damge by reason of the use of 
the said expressions, 
The plaintiff has produced a large amount 
‘ofevidence in support of his allegation 
He has stated that he was the non-official 
Chairman of the Azamgarh Municipality 
for a year preceding the eléction, and a 
Special Magistrate since J anuary, 1919 and 
that he was assessed to an income-tax of 
Rs. 75,000 per year. He admits that he was 
_anxious to be re-elected as Chairman again 
and that an ill-feeling arose between him 
and B.,Ganga Parasad Rai in J anuary 1919 
because men belonging to the party of R 
Ganga Prasad Rai led him to believe that 
they ‘were trying for him while they were 
trying for B. Ganga Prasad Rai. He goes 
on to say that from that time he began to 
try to secure seats for the men of his party 
and that on the morning of the 14th March. 
1919, the date fixed for the election, hé 
was at his house and was informed by his 
- servant, Jamna Misir; that the defendants 


x 


4.6 
weye taking away his voters by force. He 


told Jamna Misir to stop it, and to enquire : 


why they were using force, that -Jamna 


-Misir went to the defendants and spoke to 


them, that the defendants then began to 
call names and that when he heard tHe noise 
he went to the roof and saw the defend- 
ants calling bad names and ‘using abusive 
language with reference to him as men- 
tioned in theplaint. He further says that 
there were many persons with the defend- 
ants armed with lathig, that a large crowd 
of about 200 or 300 had assembled on the 
road af the time and that as soon as he 
left the roof and returned to his room, 
they. began toclap their hands and went 
away saying “Bhaga sala" “Bhaga sala” 
(the wife's brother had run away). The 


_ use of such abusive and insulting language 


with reférence to a person who was regard- 
ed as the premier and wealthiest citizen of 
the city spread at once like wild-fire in 
the town. M. Abdul Qadir, the manager 
of the plaintiff, himself a respectable zemin- 
dar, paying with his brothers a land reve- 
nue of Rs. 2,000 per year, heard of it on 
his way from the Sabzimandi to the house 
of the plaintiff. He proceeded immediate- 
ly.to the latter place and heard from the 
plaintiff a” detailed account of what had 
happened. He advised. him to have 
patience and asked him to inform his un- 
cle, the Hon'ble Raja Motichand, O, I. E. of 
Benares, of it and do as he might direct. 
M. Abdul Qadir states that he took a note 
of the facts mentioned and asked the ser- 
vants of the plaintiff and other persons 
about the occurrence and that the same 
account was given by them. He mentions 
that there were 5 or 6 voters present at the 
kothi of the plaintiff at the time and that 
the words mertioned to him were noted 
by him and dictated when the plaint was 
drafted. : 

The result of the election .was unfavour- 
able to the *plaintiff and the other candi- 
dates of his party. B. Ganga Prasad Rai 
and the other candidates of his party in- 
cluding the other defendants, were declar- 
ed elected. In the election petition which 
the plaintiff and the other unsuccessful 
candidates of his party presented to the 
Commissioner of the Gorakhpur Division, 
om the 28th March, 1919, they stated among 
other things that on the morning of 14th 
March 1919, the date fixed for the elec- 
tion, the men of the Rajput party as- 
sembled at the gate of B. Harakh Chand 
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and assaulted his men and abused him 
publicy and that they did so to impress 
the Azamgarh public that the Rajput 
party was all powerful and all the voters, 
if they cared for theire safety, must 
submit to its wishes. 
there referred to was the party of B. Ganga 
Prasad Rai and the other candidates of his 
party, most of whom were Rajputs. The 
statement of the plaintiff is thus corrobo- 
rated by what he is proved to have told 
M. Abdul Qadir and ina general sense by 
what was mentioned by him in the election 
petition presented to the Commissioner with- 
in two weeks of the occurrence, The pre- 
sent suit was filed on the 26th April 1919° 
The election of B. Ganga Prasad Rai 
and the other men of his party was set 
aside by the Commissioner on the 14th 
May 1919 on account of certain material 
irregularities at the polling. A fresh elec- 
tion followed on the 12th June 1919 but 
the plaintiff refrained from standing asa 
candidate and the men of the party of 
Ganga Prasad Rai were re-elected with the 
result that B. Ganga Parsad Rai was eventu- 
ally installed as a Chairman of the Board, 
and Krishna Deo Narain Singh, one of 
the defendants, as the Executive Officer of 
the new Board. It is necessary to refer 
to these facts because there is evidence to 
show that the treatment to which the 
plaintiff had been subjected had depressed 
him considerably and while it ‘had ma- 
terially reduced the chances of his election 
the installation of B. Ganga Prasad Rai 
as the Chairman and of Krishna Deo Narain 
Singh as the Executive Officer of the new 
Board had greately enhanced the difficul- 


The Rajput party - 


ties of the plaintiff in getting the shop- | 


keepers of the locality to give evidence on 
his side. 
* * * * 

We see no sufficient reason for disbeliev- 
ing the evidence adduced by the plaintiff 
and find, therefore, that the statement of 
the plaintiff in regard to the use of the 
filthy and insulting language referred to 
by the defendants with reference to him 


on the public road and in the presence of - 


his servants, voters, shop-kéepers and other 
persons is amply proved. 

The next question for consideration is 
how far the use of such language had 
lowered the plaintiff in the estimation of 
the people and caused him harm or damage 
and was defamatory. Mere verbal abuse 
not tending to lower a man in the estima- 


` 


| 
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tion of others or to bring him into ob- 
loquy, contempt or ridicule or to injure 

, him in his profession or trade may not be 
actionable without special damage. An 
abuse may be uttered*merely to cause an 
affront to the feelings of another or as an 
insult to his sense of dignity or self-res- 
‘pect without other persons knowing of it 
or without producing an impression in the 
minds of others hearing it prejudicial to 
his position or dignity. It may, however, 
be uttered in circumstances tending, if 
not vindicated, to lower the person address- 
ed in the estimation of the people present 
or to bring him into ridicule or contempt. 
The defendant, Ganga Prasad Rai, states 
that words like those referred to in ‘the 
plaint would, if addressed to him, disturb 
his feelings and cause mental pain, but 
they would not cause any damage to his 

_ reputation orlower him in the estimation 

- of the persons present. But that is not 
the view which.the plaintiff and several 
respectable witnesses produced on behalf 
of the plaintiff take. Kunwar Abdul Karim 
Khan, who was a Deputy Collector at 


Azamgarh from 1909-1914, says that he 


knew the plaintiff personally, that he was 
a highly respectable and distinguished 
rais and held in great esteem by the 
officers ‘of the station and the other raises, 
and that having regard to the position 
- and the respectability of the plaintiff, the 
use of words of the kind complained of, 
if addressed to him, on the road-side would 
be treated as insulting and scandalous, and 
if the person addressed heard them and 
kept quiet and did nothing to vindicate 
his. character, he would be: considered the 
meanest man and forfeit his regard. Mr. 
Maqbul Hasan who was Naib Tahsildar 


and then Tahsildar at Azamgarh till No-. 


vember 1912 similarly deposes that he 


` knew the plaintiff personally and consider- 
ed him to be a very good and respectable. 


man, that he was treated with great respect 
by all the officials and that regard being 
had to his status and position, the use of 
the abusive and indecent words of the 
kind mentioned in the plaint on a 
public road with reference to him would, 
undoubtedly, cause his disgrace and lower 
him in the public esteem; if he did nothing 
and remained silent. : 
Mohammad Mustafa Ahmad, who was 
Tahsildar in the Azamgarh District from 
June 1900 to 1904, says that the plaintiff 
was the moat distinguished rais at Azam- 
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garh and was respected by all theofficers 
of the District and that the use of the words 
like those referred to in the plaint in res- 


“pect of a person of the position of the 


plaintiff on a thorov’ghfare or on any occasion 
would put him to much disgrace and lower 
the respect.to which he would otherwise 
be entitled. 

M. Afzal Ullah, who was employed as 
a Sadar Kanungo at Azamgarh from March 
1911 to 1917 and as an officiating Tahsil- 
dar ateMuhammadabsd from March 1918 
to April 1919, states that the plaintiff was 
the biggest and tha most distinguished 
rais of Azamgarh, that the officers and the 
public looked upon him with respect and 
that- words of the kind referred to in the 
plaint used with regard to him in a thorough- 
fare would put him to disgrace. Mr. A. S. 


-Kidvi states that he was Deputy Superin- 


tendent of Police at Azamgarh since 
November 1917, that the plaintiff was one 
of the premier raises of Azamgarh and had 
recently been made a Special Magistrate 
ofthe Second Class, that he was respected 
by the officers of the District and that he 
would suffer damage by an abuse of the 
discription mentioned uttered openly and 
in broad daylight from a public road. 
He adds that the reputation of any ‘elf- 
respecting man in those circumstances 
would be injured. Harichand, a witness 
for the defendants, says that the plaintiff 
was a very respectable man in the town 
and that abuse of the nature mentioned 
in the. plaint would bring him into dis- 
repute among the people and more parti- 
cularly among his connections and people 
of his .caste. ' 

The abuses were obviously uttered with 
a view to degrade and humiliate the plaint- 
iff and bring him into contempt in the 
eyes of the people. Apart from the context 
or the occasion on which? such words 
may be used, such words need not always 
literally imply that the person so deserib- 
ed had. committed incest with his sister 
(bahinchod) or was a bastard (harami) or a 
person to whose sister the person address- 
ing was married (sala). They are often used 
where two parties quarrel not to express 
what they would literally imply but to ex- 
press anger or reproach. The plaintiff in 
fact admits that he did not take those 
words as charging him with any particular 
act but he took them-as- abuses utterefl 
by the defendants to establish their pres- 
tige. They were uttered in public, and 


o 
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led with. the insinuation that the 
plaintiff should. not aspire to bea Chair- 
- nian -of the Municipal Board but was only 
fit to be a shop-keeper and to sell ata 
and dal to his custefners, and a further 
threat ‘that he would be beaten‘ with shoes, 
if he did anything else, there can be little 
room for doubt that they were uttered to 
expose the plaintiff to ridicule, contempt 
or obloquy and to dissuade those who wére 
likely to support his candidature from giv-. 
ing their votes for him. It isnot clear 
how many votes were ultimately secured by: 
the plaintiff at the election but it is clear 
. from the statement of Jamna Misir that 
-no’- other: person! thereafter brought ‘any 


‘ othe rg that day. 
Mar be : duéed by the 


Some of the- witnesses pro D 
. defendants belong to the caste to which the 
-plaintif belongs‘; and it is urged that if- 
‘the words ascribed to the defendants had 
- setually been used, it was’ not likely that 
they. would have’ supported the defendants. 
. But the words used were intended to hurt 
the plaintiff in the eyes of the people and ' 
were not necessarily derogatory to the caste 
as a whole. The entire attack was directed 
against the personality of. the plaintiff who 
-haq directed his servants to prevent the 
voters from being interfered with or taken 
‘away and the story told. by the witnesses 
who-were residents at the spot is, consider- 
ing the great excitement which the election 
had caused, not at all improbable. 
Tn Dawan Singh v. Mahip Singh (1), Mab- 
-mud, J., pointed out that the English Law 
of slander as forming part of the law of 
: defamation and as such drawing some dis- 
-tinction between the words actionable per 
se and words requiring proof of special or 
actual damage was not necessarily applica- 
‘ble -to this country. 


In Parvathi. v. Mannar (2), Sir Charles 
Turner, C.J., similarly observed that the 
‘yule of English Law which prohibited, ex- 
cept in certain cases, an action for oral de- 
“famation aniess special darhage was alleged 
“should, not be adopted by Courts in British 
India and that if defamatory expressions were 
‘used under such circumstances as te cause 
“the plaintiff to hate a reasonable apprehen- 
‘sion that his reputation had been injured 
and to inflict upon him pain in consequ- 
„ence of'such belief, the plaintiff would be 


' coup 


* (4) 10 4.495; A. W. N. (1888) 157; 6 Iid. Deo. (N.8) 
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- for damages. 


-actionable under other circumstances. 


“not the case here. 
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entitled to recover damages without actual 
proof of the loss sustained. E 
The penal law of India recognizes no, 
distinction between slander and libel 
and punishes the “utterance of anything, 
which is likely to lowera man in the eyes 
of the people or to cause am injury to .the 
reputation of the person addressed. The 
Hindu Law (Sacred Books of the East, Vol. 7, . 
page 27 and-Vol. 33, page 207) also made the 
utterance of abusive and insulting language 
penal both as an offence against society 
in general and tending to provoke a breach 
of the public peace. But for the purpose of 
enforcing a civil liability, the use of abu- 
sive or vulgar language addressed merely. to 
cause mental pain to the person addressed 
may not afford any ground for such a ‘claim 
unless its effect is to hurt his reputation or 
to expose him to hatred, contempt, ridicule’ 
or obloquy orto make him shunned or, 
avoided by those -who would otherwise 


. have associated with him. . In Girish Chan- 
` dar Mitter v. Jattadhari Sadukhan (3), the 


mere use of abusivé and insulting language 
was held to be insufficient to justify a claim 
But as pointed out in that 
case the tendency and probable effect. of 
words must be determined in reference .to 


- the circumstances which they are used; and 


words not per se actionable may become 
The 
finding in that case was that no one who 
heard the words thought the worse of the 
person to whom or in respect of whom they 
were addressed and that though the words 
were insulting, the reputation of the person 
addressed was is no way affected. That is 


“In Sukan Teli v. Bipal Teli (4), a distinc- 
tion was drawn between mere verbal abuse 


. and words which were defamatory in them- 


selves, and it was held that in the latter 


- event an action would lie. 


In Sagar Ram v. Badhu Ram (5); language 
imputing moral misconduct was held to be 
actionable in this country, though: no 
substantial loss was proved to have resulted 
from its use. t pS Bo S 

Having regard to the position. of the 
plaintiff, his family status, and the public 
humiliation to which he was subjected in 
the presence of the persons who had. 
come to vote for him, we consider 


` (3) 26 O. 653; 3 0. W. N. 551; 13 Ind. Dec. (N. 8.) ` 
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‘that he should be awarded Rs. 2,000 
damages. There is some evidence on the 
fecord to show that the plaintiff has not 
had a good moral charaoter and that he has 
een associating with prostitutes from 
time to time. Byt his private character has 
little to do with the humiliation and dis- 
grace to which he was publicly subjected 
“with a view to deprive him of any possible 
votes which he might otherwise receive in 
support of his candidature and thereby 
reduce his chance of election as Chairman 
of the Board in case he was successful. 
_Lindsay, J.—I agree with the conclu- 
sions both of fact and Jaw at which my 
learned brother has arrived and desire only 
to add a few words for the purpose of ex- 
plaining why I hold that the language 
imputed to the defendants and proved to 
have been used by them is actionable.: 1 
‘approve of the law as laid-down in two of 
‘the cases above referred to, viz., Parvathi v. 
Mannar (2) and Dawan Singh v. Mahip 
_ Singh (1). Defamatory language has been 
-defined to be such language as injures. or 
tends to injure a man’s reputation and to 
cause him to be regarded with feelings of 
- hatred, contempt, ridicule, fear, dislike or 
disesteem, and the true test of the defama- 
tory nature of any given language is 
its tendency to excite against the plaintiff 
any of the adverse opinions or feelings 
just enumerated. The typical form of de- 
famation is, perhaps, dn attack upon the 
moral character of the plaintiff. But even 
‘if there be no suggestion of misconduct or 
of moral turpitude, the language will still 
be defamatory if it tends to bring the 
‘plaintiff into ridicule or contempt. Any 
‘language of this nature, however, published, 
will, according to the authorities cited 
above, furnish a cause of action for a suit 
for defamation. 

It has been argued before us that the 
language complained of in this case amounts 

‘to no more than vulgar abuse, and it has, 
no doubt, been laid down that language to 
ee this description applies is not action- 
able, 

It is not, however, easy to arrive at any 
practical and precise definition of the ex- 
pression’ “vulgar abuse.” It may, perhaps, 
be treated as an equivalent for “insult” and 
as such connoting an attack upon dignity 
rather. than upon reputation or, to put it in 
other words, an’ assault upon a man’s self- 
esteem as opposed to the estimation in which 
he is held by others.. But, in truth, the 
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expression is equivocal and language which 
is insulting in the above sense may be de- 
famatory as well. We have, as laid dow 
in the Madras case quoted above, to con- 
sider the time at, and ‘the circumstances in 
which, the language was used, and to 
ascertain ewhether it was such, as in those 
cifcumstances, to induce in the person who 
says he has been defamed a reasonable ap- 
prehension that his reputation has been 
. harmed and to inflict upon him the pain 
consequeht on such a belief. 
What then are the facts of this case? It 
-is admitted on all hands that the plaintiff 
is a man of position in Azamfarh.« He 
belongs to a well-known family of high 
social standing, possessed of great wealth 
and carrying on extensive and lucrative 
business. It is true that his morals are not, 
on his own showing, above reproach but 
there is plenty of evidence to show that, 
this’ notwithstanding, he has displayed: 
‘public spirit and has contributed gener- 
ously to useful and charitable works and 
it would be quite absurd to maintain that 
he is a person who has no reputation 
to lose. 

At the time when the language he com- 
plains of was uttered, he was still the 
Chairman of the Municipal Board and was 
aspiring to re-election to that office. It is 
clear that his ambition in this direction 
was being thwarted by a party of which the 
defendants were the leading members and 
they have made no attempt to conceal the 
fact that they were out. by means of this 
election, to oust the plaintiff if they could, 
In these circumstances, what would be the 
tendency ofthe language they are found 
to have used? Isit not fair to say that it 
would at least be calculated to expose the 
plaintiff to contempt or ridicule or both? 
Leaving out of consideration thefoulepithets 
with which he has bespattered, it is plain 
that he was told that his chances of the, 
chairmanship were gone and that having 
fallen from his high estate, he would be 
reduced to the position of a petty huckster 
weighing out ounces of ata and dal to the 
the meanest customer. To any one. ac- 
‘customed to the conditions*of life in India, 
itisat once apparent that a taunt of this 
-description addressed to the plaintiff in 
“the presence of a bazar crowd would inevil- ` 
ably expose him to ridicule ifnothing worse. 
And if we are able, as we undoubtedly are, 
to reach this conclusion, we can have no 
difficulty in holding that the language com- 
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plained of meets the test referred to above 
and was defamatory. : 

And, speaking for myself, I have no 
doubt that it was uged deliberately and of 
set purpose in ordtr to deter voters from 
giving their suppert at the poll to members 
of the plaintiff's party who were seeking 
election on that day to the Municipal Board. 
In a very recent case decided in England in 
which a lady who had been a candidate for 
Parliament complained of heing libelled, 
Lord Darling held that in the ciréumstances 
an action would lie. He said :— 

“ “The intention was to make the electors 

distike the candidate and abstain from 

‘voting for her. If that were so it was un- 
doubtedly an actionable lible for which 
damages might-be awarded.” 

(Case of Terrington v. London Express 
Newspapers Limited reported in the London 
“Times” of the 12th November, 1924). For 

` these reasons J agree with the judgment of 
my learned brother and assent to the decree 
he proposes, f | 

By. the Court.—This appeal is, there- 
fore, allowed and the claim of the plaintiff 
decreed for Rs. 2,000 damages with propor- 
tionate costs here and hitherto which shall 
include fees in this Court on the higher 
scale. The defendants shall bear their own 
costs throughout. 

Z. K. 


Appeal allowed. 


PATNA HIGH COURT. 
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Present :—Justice Sir B. K. Mullick, Kr., 
and Justice Sir John Buckaill, Kr. 
SECRETARY or STATE ror INDIA In 

e COUNCIL—APPELLANT 


versus 
RAMTAHAL RAM AND orHERs— 
RESPONDENTS. . 


Negligence*-Irrigation canal—Damage caused by 
overflow, whether can be recovered. | 
Government by constructing an irrigation canal 
undertiikes a duty to protect other parties against 
damage arising from the water of the canal and if it 
“does not take adequate precautions to deal with the 
overflow of watef from the canal, for instance, by 
means ofan outlet atthe tail-end’ of the'canal, it is 
“liable: to compensate those to whom damage may be 
caused by such overflow. [p. 929, col. 1.] g 


SEĊRETARY OF STATE FOR INDIA V. RAMTHAL RAM. 


[86 I.C. a 
Rylands v. Fletcher, (1868) 3 H. L. 330; 37 I J. Bx. | 
161; 19 L. T. 220, relied on. ` . . 
Appeal from a decision of the Distrigt 
Judge, Arrah, dated the 2nd November 
1921,-affirming thatof the Munsif, Buxer, 
dated the 28th February 1920, 
i The Government Pleader, for the Appel-. 
ant. 
Messrs. P. Dayal and D. N. Varma, for 
the Respondents. 


JUDGMENT. 

Mullick, J.—The Courts below have 
given a decree for damages against the 
Secretary of State on the ground that he 
has caused injury by allowing canal water 
to flow through the side-cutting canals 
connected with the Chousa Branch canal, 
into the plaintiffs’ lands which adjoin the 
East Indian Railway at Chousa. The 
defendant's case was that water from-the 
Chousa Branch canal was distributed 
according to the irrigation rules to the 
tenants of Mouza Salarpur on the west ° 
and Mouza Chuni on the east of the Branch 
canal and that if any damage has’ 
been done to the plaintiffs’ lands on the 
north, the fault lies not with the defend- 
ant but with the tenants concerned, The 
findings, however, in the Court below are, 
firstly, that the water from Mouza Salar- 
pur, after the tenants there have irrigated 
their lands, flows back into the ‘ side- 
cutting canal which runs from south to 
north along the branch canal; and secondly, 
that the water supplied to the Chuni 
tenants is taken by a syphon from the 
field of those tenants into the side-cutting 
canal to the east of the branch canal and 
that the water in both side-cutting flows 
northwards to the point H marked on 
the map filed by the defendant. At the 
point H; the tail-end of the canal has been 
blocked, but the finding of the Munsif 
which seems to have been affirmed by the 
District Judge, is that the water in the 


‘two side-cuttings flows into the’rectangular 


piece of land marked ‘“S-cutting” and from 
there into an old channel marked “exist- 
ing channel” and thence on to the plaintiffs’ 
land which is shaded in red along the 
Railway line. The learned Munsif states 
that formerly the water after flowing 
over the rectangular piece was carried by 
the “existing channel” to a culvert at point 
A and thence under the Railway line into 


-the-fields to the north-west. 


The case of the defendant that no damage 
has been caused by the flow of water 


Vag £6, 1985) 


through ‘the ‘side. canals, but that th 
‘tenants of Salarpur and. Chuni have 
‘hegligently allowed the irrigation water 
p flow over their fields’ into. the lands of 
‘the defendants.at Khanrajpur; has not been 
‘accepted, e ` i 

` In these circumstances the‘rule in Ry- 


‘lands v., Fletcher (1) has been correctly ` 


‘applied. The defendant by constructing 
‘the’ canal has undertaken a duty to 
‘protect other parties against damage arising 
. from the water -of that canal, and if-he-has 
mot taken adequate precautions for an 
‘outlet at the -tail-end ofthe canal, he is 
‘liable to compensate the plaintiffs for the 
damage caused. © -> 
_ The` appeal, “therefore, must be dis- 
‘missed with costs. © ` i 
Bucknill, J.—I agree. 
6 om. Re. Appeal dismissed. | 


oat) (1868) 3 H. L. 330; 37 L.J. Ex. 161; 19 L T. 


- ALLAHABAD HIGH-COURT. 
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'  No.-771 of 1923.) . . 
: November 27; 1924. 
Present:—Mr. Justice Mukerji. 
RAM BRICHH SINGH AND ANOTHÉR— 
PLAINTIFF3—APPELLANTS 
4 versus: : 
OHHAKAURI SINGH AND ANOTHER— | 
` DEFENDANTS— RESPONDENTS. 
N. W. P. Rent Act (XVIII of 1873), s. 7—Occupancy 


.». RAM ÊBIGHE SINGH V. OHMAKAŬRI SINGH. 


4 


AKA 999 
as an accession within the meaning of s. 68, and 
although they are not capable of separate possession 


‘or enjoyment while standing, without detriment te 


the property, they are so capable of possession and en- 


`joyment when cut and used, as timber. [p. 931, ecl.2.] 


` Second appeal from the decision of the 
District Judge, Ghazipur, dated the 6th 


February*1923. 


JUDGMENT.—These are two appeals 
by the same set of plaintiffs and are direct- 
ed against the same set of defendants, 

The. facts of the case are given with suff- 
cient detail inthe almost exhaustive judg- 
ment of the learned District Judge. Only 
‘one point is not mentioned in that judg- 
ment; but on it there is no controversy. 
` The plaintiffs’ predecessor-in-title Deoki 
‘Singh made an usufructuary mortgage of 
‘sir plot and bearing No. 90, dated the 27th 
“of June 1861 in favour ofone Nandu Bhaiya. 
‘It is this mortgage that is being now sought 
to be redeemed by Deoki Singh’s sons, the 
“plaintiffs in the case. The defendants to 


- “the suit claim to be the proprietors of the 


.entire property which once belonged to 


“Deoki Singh under various transactions, 
“most of which are detailed in the judgment 
ofthe learned District Judge. It appears 
‘that-Deoki Singh after executing the mort- 
gage of the.27th of June 1861 made a mort- 
“gage ‘by conditional sale of his entire 
.zemindari property on the 29th of Septem- 
“ber 1861 in favour of one Sundar Prasad. 


. “Janki Prasad, the predecessor-in-title of the 


“ight, accrual of, conditions of-—-Physical possession” 


,of proprietor, whether .necessary—Transfer of - Pro- 
„perty Act (IV of 1882), s. 68-—Trees, whether accession 
—Separate enjoyment or possession. 

For the aécrual of the right of occupancy under 
-s:,7 of the N. W. P. Rent Act of 1873 all that is 


-necessary is. that the. land should be held as sir and | 


that the proprietary . rights should be lost after ‘the 
passing of the Act. ‘It is not necessary that the land 
‘to which the right would attach itself should be in 
-the immediate possession of the proprietor losing his 


interest; it is enough if he is in constructive possession, ` 


for instance, through his mortgagee. [p. 930, col..2.] 
, Karamat Khan v. Samiuddin, 8 A. 409; A. W. N. 
(1886) 83; 5 Ind. Dec. (N. 8.) 70 and Sham-Das v. Batul 
Bibi, 24-A. 538; A. W. N. (1902) 155, followed.” , 
The language of s. 63 of the Transfer.of Property 
Act does not imply that separate. possession or 
enjoyment of an accession must be, possible on the 
\plot and-riot out of it. Where a mortgagee of-a plot 


of land plants trees on it, the. trees must.be regarded 
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‘defendants, and another brought a suit for 
‘pre-emption. ‘The result was that the entire 
‘mortgage over the entire property of Deoki 
Singh was split up into two equal shares 


_ and one share was given to Janki Prasad as 


the pre-emptor on, payment of half their 
mortgage-money. The plaintiffs who had 
‘pre-empted the other half did not pay the 
-purchase-money and the property remained 
-with the mortgagee Sundar Prasad. Sundar 
‘Prasad's interest was, therefore, reduced to 
‘one‘half of ‘the entire mortgage. Subse- 
quently it appearg that in 1874 or there- 
‘about Janki Prasad foreclosed Ris half 
‘interest in the mortgage and became the 
owner of one half of Deoki Singh's property, 
‘This incident is not mentioned in the 
‘judgment of the learned “District Judge, 
“but documentary evidence has been read 
‘out*to me from the ‘record and the fact is 
mentioned in the written statement of the 
defendants, DeokiSingh’s sons, the plaint- 
‘iffs, do not claim to possess any proprietary 
‘interest whatsoever in the property which 
‘oxice “belonged to Deoki Singh. In 1887 


o 
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930. 
Sundar Prasad’s heirs Doda: Singh and 
* others brought a suit for foreclosure of one 
- half share in the martgage. To this suit 
Janki Prasad’s sos were parties. Deoki 
Singh was also aeparty. The suit ended 
in a compromise dated the 28th pf Febru- 
ary 1887. The learned District Judge has 
„relied on a portion of this compromise and 
has inferred that Deoki Singh’s interest in 
„sir lands came to an end by virtue of the 
provisions of the compromise.* Wé can 
_leave this point for the present. As one of 
the results of the compromise, Janki 
Prasad's heirs paid up the heirs of Sundar 
‘Prasad and became, by foreclosure, the 
owners of the remaining half of the pro- 
perty of Deoki Singh. Thus, the defend- 
ants are.the proprietors of the entire pro- 
erty which once belonged to Deoki Singh. 
here is no controversy on this point. © 
It is common ground that the mortgage 
held by Nandu Bhaiya was redeemed on the 
23th of June 1887 by the ancestors of the 
defendants. 
that they should be allowed to redeem the 
mortgage of the 27th of June 1861. The 
question is whether they are entitled to do 


Bp. - . 
As I have stated, the learned Judge relied 
on the compromise of the 28th of February 
1887 as establishing the fact that. Deoki 
Singh’s interest in the sirlands were re- 
.linquished. Ihave heard the entire com- 
promise and I could find nothing in the. 
document which would indicate that Deoki 
Singh was giving up his interest as an 
ex-proprietary tenant in plot No. 90, which 
‘was not in his possession. Thére can be no 
doubt that the proprietary interest of Deoki 
Singh in plot No. 90 (the plot in suit) was 
transferred to the defendants’ ancestors by 
virtue of the compromise and by virtue - of 
the foreclosure proceedings taken by the 
sons of Janki Prasad in 1887. The ques- 
tion is whether Deoki Singh relinquished 
his ex-proprietary intereSt in plot No. 90 
by virtue of the compromise. The com- 
promise was read out to me and I have not 
been able to find any statement anywhere 
in it, which can indicate that Deoki Singh 
‘was giving up his tenancy right in plot 
No. 90 which was, it must be taken, in the 
‘possession, of Nandu Bhaiya or his heirs 
since the date of the mortgage. 
The learned District Judge was of opinion 
` that no ex-proprietary interest could accrue 
to Deoki Singh in plot No. 90. It appears 
“that ex-proprietary tenancy was created for 
e 
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Deoki Singh's sons now ask 


| 
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the first time by Act XVIII of 1873. The mort- 
gage in suit was created in 1861. Thus, 
in 1887 and 1874 the dates at which Deoki 
Singh lost his proprietary rights, Deoki 
Singh was not in possession of plot No. 90, 
although admittedly it was his sir lasid. 
The’ learned Judge was of opinion that 
under the circumstances Deoki Singh could 
not acquire an ex-proprietary tenancy in the 
plot by virtue of the Act of 1873, an Act 
which was passed subsequently to the mort- 
gage. This opinion of the learned District ` 
Judge is against the authorities of this 
Court, vide Karamat Khan v. Samiuddin 
(1) and Sham Das v. Batul Bibi (2.) 4 
Looking at the language of the law itself 

there should be no manner of doubt as 
to the correctness of the contantion of Deoki 
Singh’sheirs. Section 7 of the Rent Act 
(1873) runs as follows:—. 


“Every person who may hereafter lose or 
part with his proprietary rights in any 
mahal shall have a right of occupancy in 
the land held by him as sir in such mahal 
atthe date of such loss or parting etc.” 

For the accrual of the right of occupancy 
all that is necessary is that the land should 
be held as sir and that the proprietary 
rights should be lost after the passing of 
the Act of 1873. It is conceded that the 
proprietary rights of Deoki Singh were lost 
after 1873. Thé next question is whether 
the sir land was “held” by Deoki Singh 
at the date ofthe loss of the proprietary 

rights. It is quite clear that Deoki Singh 
was not in physical possession of the 
land in question.. But he was certainly in 
constructive possession through his mort- 
gagee whose possession. was on behalf of the 
mortgagor. The law does not require for 


“the accrual of the right of an. ex-proprie- 


tary tenant that the land to which the 
right would attach itself should be in the 
immediate possession of the preprietor los- 
ing his interest. I am, therefore; of opin- 
ion that although the land was held by 
Deoki Singh’s mortgagee, Deoki Singh 
held the land within the meaning ofs, 7, 
It follows that Deoki Singh became an ex- 
proprietary tenant of the land in suit. 
Having acquired the  ex-proprietary 
tenancy it does not appear that Deoki 
Singh lost it at any time. Indeed, after 
the possession of Nandu Bhaiya came to an 


(1) 8 A. 409; A. W. N. (1886) 83; 5 Ind, Dee (x, s) 
0. . A 
(2) 24 A, 538; A.W. N. (1908) 155, < 
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end, on redemption on the part of the de- 
. fendants’ ancestors, the defendants’ ancestors 
stepped into the shoes of .Nandu Bhaiya 
apd’ their- possession wé#son behalf of the 
mortgagor Deoki Singh. There will, there- 
fore, be no diffigulty in the way of the 
plaintiffs’ success. . E 

A question of limitation was raised in 
the Court of first instance, but both the 
‘Courts have'found that there was an ac- 
knowledgment by the defendants’ ancestors 
which took the case out of the rule of 
limitation. That question has not been 
discussed before ‘me and I need express 
no opinion on that point. One argument 


was advanced by Dr. Agarwala and it is” 


this. He argued that by virtue of the 
compromise of 1887 and by virtue of the 
dakhinama that was passed in favour. of 
Janki Prasad’s heirs, Janki Prasad’s heirs 
obtained physical possession over plot 
No. 90. This argument is not supported by 
any statement to that effectin the written 
statement and is vitiated -by the admitted 
fact that the defendants’ ancestors took 
the trouble of redeeming the mortgage 
executed in favour of Nandu Bhaiya which 
was an usufructuary one. ae 


‘In the result the plaintiffs’ claim for re- 


demption must succeed. _ : 
_ It appears that since the mortgage, the 
mortgagee in possession planted trees on 
the land, The plaintiffs‘ contention is that 
on payment of the mortgage-money they 


are entitled not only to the land but also. 


to the trees. The Court of first instance 
< while decreeing the claim for redemption 
decided ‘that so long ds the trees stodd, 
the defendants’ possession over the trees 
would continue. The learned District 
Judge did not express any opinion on this 
point because in his ' opinion the whole 
‘suit for redemption failed. In this Court, 
in support of the plaintiffs’ contention. two 
'cáses have’ been’ cited. One is the case 
of Zubeda Bibi.v. Sheo Charan (8) and the 
other is an unreported case, viz, ‘Second 
‘Appeal No: 148 of 1923, Nageshar Rai 4, 
‘Nand. Lal Rai, decided ‘by Daniels, J., 
on the 25th of June 1924. ‘In the former 
case there was a distinct finding that 
Separate’ possession and enjoyment of the 
grove without ‘detriment to the principal 
property, was not possible. The question 
is whether I should ‘follow .these .caces, 


< (3) 22. A 


(at. s.) 1085 83; A. W, N, (1899) 189; 9 Ind, Dec, 
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‘ance of the lease all things which be han 
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Both the ` cases -are decisionse by a Single 
Judge and ‘are, therefore, not binding, 
on me ` 

The law on the subject is contained in 
s. 63 of the Transfer of Property Act in 
both the cases dited, the same section has 
been relied upon. There can be no doubt 
that when a mortgagee of a plot of land 
plants trees on the same, the trees are to 
be considered as an accession. The ordi- 
nary rule is thata mortgagor upon redemp- 
tion will be entitled to any accession that 
takes place in the property mortgaged. There 
is an exception however. The Janguage 
i8 this:— r 

“Where such accession has been acquired 
at the expense of the mortgagee and is 
capable of separate possession or enjoyment 
without detriment to the principal property, 


the mortgagor desiring to take the acces- 


sion must pay to the mortgagee the expense 
of acquiring it.” 

The mortgagor here is not willing to 
pay for the expense that was incurred in 
planting and rearing up the trees, The 


question, therefore, reduces itself to this, 


viz., whether the plaintiffs are entitled to 
the trees without any payment whatso- 
ever. This question has to be answered 
by finding out whether the accession is 


‘capable. of separate possession or enjoyment 


‘without detriment to the principal property, 
It has been contended on behalf of tha 
‘appellants that the trees as such were incap- 
‘able of separate possession or enjoyment 
without detriment to the land itself, Thera 
can be no doubt that if the trees are to be 
enjoyed as standing trees they cannot be 
‘enjoyed without, detriment to: the land. 
On the other hand, there seems to be na 


‘reason why the trees as timber cannot be 


separately possessed or enjoyed without 
detriment to the property. The trees can 
be cut down and removed and the mort- 
gagee will be able to enjoy the timber by 
separate possession. It has not been con- 


.tended seriously that the severance of the 


trees from the soil.would be’ detrimental to 
the and, that the land would be incapable of 
being uséd again as sir land. Al) that has to 
be. done is to remove the réots of the trees 
which can be easily done and if necessary 
the mortgagee may be required to remove 
the roots when they remove the trees, 

If we look to the provisions of the law aa 
to lease we find that a lessee is permitted 
to remove at any time during the continy-~ 
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attached ‘to the earth provided he leaves 
the property. in the state in which he receiv- 
ed it, cl. (h), s. 108 of the Transfer of 
Property Act. The,mortgage in suit was 
of only a plot of land. Instead of raising 
crops the mortgagee found it more paying 
to have a number of trees on the land, The 
trees have added to the value of the land if 
‘they be allowed to stand on the same. 
‘There is no principle of law by which the 
-plaintiff may be allowed to have fhe privi- 
lege of having a more valuable property on 
‘redemption that he gave to the mortgagees. 
‘Unless, therefore, the language of the law 
expressly compels the Court to hand over 
‘the trees to the mortgagor there seems to 
.be no reason, certainly no moral reason, 
“why the mortgagee should lose the trees. 
In my opinion the language of s. 63 does, 
not'imply that separate possession or enjoy- 
.ment must be on the spot and -not out of 
it. For example, if on a piece of land mort- 
‘gaged the mortgagee chooses to erect a 
building, in my opinion, he would be entitl- 
ed‘to remove the .bricks, the timber and 
„every article constituting the building 
-from the land if the mortgagor seeks re- 
-demption. : : 
` e Such being my view the suit for redemp- 
„tion succeeds ‘and setting aside the decrees 
.of the Courts below I grant a decree for 
redemption on condition of payment of 
.Rs. 100 within six months of this date. In 
the circumstances of the case the parties 
.will pay their own costs. 
‘decree under O. XXXIV, r. 7, 0. P. C., will 
‘be prepared. The defendants-mortgagees 
would be entitled to remove the trees 
planted on the land in suit before delivery 
«of possession -to the plaintiffs and within 
two months of the notice of the deposit of 
‘the mortgage-money in Court. 
-ZK OC o Decrees set aside; 
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OUDH JUDICIAL COMMIS-' 
._ `> SIONER’S COURT, 
.  Seconp Civip-Appzat No. 339 oF 1924, ° 
TE January 12, 1925. j 
ia Present:Mr. Dalal, J. C, 
co C GAYA PRASAD—Puaintirr— | 
' APPELLANT 
A versus ` 
JAGAN NATH—DEFENDANT— 
RESLONDENT, > Pi 
{XVI of 1908), s. §0—Přiority of 
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the later deed witbout redeeming 


The formal . 


(SE. ©. 1928] 
registered over unregistered document, ‘when arises 
Mortgage~— Redemption—Transfer of equity of redemp- 
tion—Subsequent charge, puyment of. ta Shee 
It is only in the case of competing deeds that a 
registered document “has priority over an wnregis- 
tered one, where the transferee under the registered 
document has no notice of the unregistered document. 
[p. 933, col. 1.) rai ® i i 
.Where subsequent advances are charged on -pro- 
perty covered by a previous mortgage, a covenant 
that the mortgagor shall not be permitted to redeem 
the earlier one. . 
is valid and enforcible even against a subsequen’ 
transferee of the equity of redemption, [ibid.] : 
Case-law referred to. h N 
Second appeal ‘against the judgment 
and decree of the Sub-Judge, Bara Banki, 
dated the 25th September 1923, modifying 
that of the Munsif, Fatehpur, dated the 25th 
May 1923. id 
Mr. Salig Ram, for the Appellant. 
Mr. Bishesharnath, for the-Respondent. 
JUDGMENT.—A purchaser under a 
registered deed of-equity of redemption 
sued to redeem the mortgage of 24th March 
1880 under which one Bahadur Singh had 
mortgaged. 3 bighas 3 biswas land to Jhabba 
Sah whose successor-in-interest is :the de- 
fendant. The defendant.refused to accept 


‘the deposit on the ground that there -was a 


deed of further charge of 15th June 1899 


payable out of the mortgaged property which 


must be paid before redemption of the mort- 
gage of 1880 can: be effected. ‘The plaintiff 
had, therefore, to bring a suit and the same 
contention was. raised there. The lower 
Appellate Court held in favour of the 
defence. Hence,,the plaintiff has .brought 
this second appeal, : 

It is argued, that according to the terms 
of the deed of 1899 that deed -evidences 
only a personal covenant for the payment 
of money at a particular time, that is, the 


time when the mortgage of 1880 is. redeem- 


ed. In fact, the basis of the.appeal is 
that the deed of 1899 does not create a 
charge. I have read the deed and, in my 
opinion, a chargeis.created. The land pre- 
viously :mortgaged is.described in. this 
deed .and there would -be‘no necessity for 
doing so if .the prior deed was.to-be re» 
ferred .to only to indicate the time when 
the money due on the second deed may 
be paid. It is also stated.that the mort- 
gaged property shall not be redeemed.un- 
til the money due on the deed of 1899 
with interest had been paid. The, docu- 
ment of 1899 is described as “rahen nama 
haza” that is this mortgage-deed. In 
my opinion .the intention of .the parties 
was clear that the deed of 1899"was tọ 


(86:1. ©. 1925] 
‘operate as a mortgage or a deed of fur- 
ther charge of which the money was recover- 
able by sale of the property. 
‘eThe rulings quoted by the learned 
Counsel for the appellant do not-cover the 
facts of’ the cas. The principle of the 
ruling of: Hari Mahadajiv. Balambhat (1) 
was specifically doubted by a Bench. of 
that Court in Rajmal Motiram v.. Shivaji 
Anandrav (2). In the case of Sada Sheo v. 
Mahabir Prasad (3). The subsequent deed 
was inoperative as a mortgage because of 


want of registration. In the present case 


the deed of. 1890 did not require registra- 
tión. 

The ruling in the case of Ram Adlin 
Misra v. Sital Bakhsh Singh (4) depended on 
the, learned Judge's definite finding that 

- the subsequent deed evidenced, only a per- 
sonal covenant and not a further mortgage of 
the property. ‘Such is not the. case. here. 
The facts.of. the present case approximate 
to that. of Abhai Narain Tiwari v.. Maia 
Prasad Singh (5), wherein it was held ` by 
a learned Judge of this Court that where 
subsequent advances are charged on the 
‘property covered by. a previous mortgage, 
a covenant. that the mortgagor shall not be 
permitted to redeem. the later deed with- 

out redeeming: the earlier one is valid and 
enforcible even against a subsequent trans- 
feree of the-equity: of redemption. . 

It was. further argued that the deed of 
transfér of the equity of redemption being a 
registered document it must have prece- 
dence over the unregistered document of1899, 
. There: is; however, no competition between 
the 'two deeds. ‘The deed of'1899 prevents 
the ‘plaintiff from redeeming the deed of 
1880 without paying the money due on 
the deed .of 1899 but the plaintiff is at 
liberty to ‘recover this money from his 
transferor. It is only in the case of compet- 
ing deeds that a registered document has 
priority over an unregistered one where the 
transferee under a registered document has 

no notice of the. unregistered document.. 
I dismiss this appeal with costs} 5 

Z. K. Appeal dismissed. 


* (1). YB. 233; 5°Ind. Dee. (x. aR 155. 
(2) 27 B. 154: 4 Bom. L. R. 966. 
, (3) 110. C. 248. 
(4) 25 Ind. Qast905; 1 7 0..0. 3 
54 0. 
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. MADRAS HIGH COURT. 
* Seconp Crvin Apprat No, .1530.0r, 1922, ° 
October. 23, 1924. 
` Present:—Mr. Justice *Venkatasubba Rao. 
SUDALAIMUTHU THEVAN—P.aintTIFF 


Tae oe LANT 
SAPPANI THEVAN—Dsrexpant— 
RESPONDENT. 


‘Limitation Act (IX of 1908), Sch. T, Arts. 139, 144 
—Tenancy, germination of —Suit for possession. agai inst 
representative of tenant-—-Limitation. 

A suit against the representatives of a tenant, 
after the determination of the tenancy, to recover the 
property. leased is governed by Art. 139 “and net by 
Art. 144-of Sch. I to the Limitation Act. 


Subraveti Ramiah v. Gundala Ramanni, 4 Ind, Cas, 
1080; 33 M. 260; 19 M. L. J. 732; 7 M. L. T.'289; (1910) 
M. W. N. 145, followed. 

Vadappalle Narasimha v. Dronamaraju Seetharama 
Moorthy, 31.M. 163; 3 M. L. T. 256; 18M. L. J. 26, 
dissented from. | 

Second. appeal against: a decree of the 
Court.of the Additional Subordinate Judge, 
Tinnevelly,in A. S. No. 215 of 1921 (A. 8. 
No, 299 of 1921, District Court, Tinnevelly), 
preferred against that. of-the ‘Court of the 
District Munsif, Tinnevelly, in O. 5. No, 
606 of 1918:. 


Mr. A. C; Shanmuga Nainar, for the Ap- 
pellant. 

Messrs. N. A. Krishna Aiyar and K: Ven- 
kateswara Aiyar, for the Respondents. 

JUDGMENT.—The plaintiff claims 
the suit.property as‘his.and seeks to recover 
it from:the defendant. The original owner 
was one.Palavesam Asari, and. the defend- 
ant’s father was his tenant in respect of the 
suit property. Palavesam Asari having 
died, his sisters took possession of his estate 
and got the defendant's father to execute 
in their favour Ex. B, dated 23rd September 
1899; which is described as a leasg-deed. The 
lease was for three years and under s. 111 
of the Transfer of Property Act, it became 
determined by efflux of time in the year 
1902. Afterthe death of Palavesame Asari's 
sisters, their children executed a deed = sale 
in favour: of the plaintiff. 

The short question to be decided i is, is the 
suit in time? After the determination of 
the leasein 1902, nonew tenancy wascreated, 
because neither thel essor nor his legal repre- 
sentatives assented to the lessee continuing 
in possession. Unders. 116 of the Transfer of 
Property, Act, if a'lessee remains in posses- 
sion after the determination of the lease 
and the: lessor accepts rent from the lessee 
or otherwise assents. to his -continuing in. 

e 
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possession, the lease is renewed from year to 
yearorfrom month to month, according tothe 
purpose for which tbe property was origin- 
ally leased. No new tenancy having, there- 
fore, been created} the Article directly ap- 
plicable is Art. 139 of the Limitation Act. 
It runs- thus:—‘“By a landlord to recover 
possession from a tenant, 12 years, when the 
tenancy is determined.” The suit was in- 
stituted about 16 years after the determina- 
tion of the tenancy, and, therefore, the plaint- 
iff is bound to fail, But-it has been argued 
before mg by his learned Vakil that Art. 139 
doe& not apply to suits brought against the 
representatives of the original tenant. In 
Subravett Ramiah v. Gundala Ramanni (1) 
it was distinctly held that a suit against the 
representatives of a tenant after the determi- 
nation of the tenancy to recover the pro- 
perty leasedis governed by Art. 139 and not 
by Art. 144. An earliér decision in 


Vadapalle Narasimha v. Dronamaraju See- ` 


tharama Moorthy (2) wasdissented from by 
the Bench of the: Judges who decided 
Subraveti Ramiah v. Gundala Ramanni (1). 
Iam prepared to follow the later decision 
as my own view coincides with the view 
of the learned Judges who. decided it. It 
is unnecessary to state my reasons, because 
I generally agree with the observations 
made in Subraveti Ramiah. v. Gundala 
FRamanni (1). i 


Turning to the facts of the case, ‘I am 
clearly of the opinion that the present suit 
is a speculative one. After Palavesam 
Asari’s' death, his gisters sold all the pro- 
perty which had belonged to him excepting 
the suit property. So far as the suit pro- 
perty was concerned, the defendant’s father 
was allowed to remain in possession of it. 
The defendant deposed that Palavesam 
Asari borrowed from the defendant's father 
about Rs. 70 and handed .to him the title 
deeds of the property as security for the 
re-payment of the money. Although Ex. B 
was taken from the defendant's father by 
Palavesam Asari’s sisters, the understanding 
appears to have been that the defendant's 
father was*to remain in possession of the 
property practically as the owner of it. The 
subsequent conduct of the parties confirm- 
ed this view. No rent was ever paid by 


- he defendant's father nor.was any demand 


for it made. ‘The plaintiff in 1909 pursuad- 


(1) 4 Ind. Cac, 1080; 33 M. 260: 19 M. L. J. 
L. T. 289; (1910) °M. W. N. 145. 
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i (2). 31 M, 163; 8M; L, 1-256; 18 M. Li J, 26, 
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ed the sons of the sisters of Palavesam 
Asari to execute a sale-deed in his owh 
favour of this property but from 1909 fo 
1918 he took no stepsto recover it from 
the defendant. He did got make any dem- 
and for rérit; he did not take any steps to 
recover the title-deeds, In my opinion, 
the plaintiff purchased the property on the 
chance of being able to recover it from 
the defendant knowing full well that he 
was in reality purchasing litigation. 

_ The second appeal fails and is dismissed 
with costs. 
v. N. Y. 

OZR. 


Appeal dismissed, l 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MISOBLLANEOUS APPBALS Nos, 24 AND 26 
oF 1923. 

November 14, 1924. 
Present:—Mr. Raymond, A. J. ©, 
and Mr. Percival, A. J. C. 
TULSIDAS AMANMAL—APPELLANT 

versus A 
Maessrs. LYON LORD & Coy.— 
- RESPONDENTS. Be 

Partnership—Hindu Law—Joint family—Business 
carried on by father--Son, whether partner. 

The mere use -of the name of a person cannot 
make him a partner in a firm unlessthere is a con- 
sentient act on his part.indicating that he isa mem~ 
ber of the firm. [p. 937, cols. 1 & 2.] ` 

Lutchumanen Chetty v. Siva Prokasa Modaliar, 26 
C. 349; 3 O. W. N. 190; 13 Ind. Dec, (N. s.) 826, relied 
upon. 

The mere fact of a-son helping his. father in a 
business and the- business being carried on in their 
joint names is not sufficient to establish a partner~ 
ship between them. [p. 937,col, 2.] a. 

Sawanmal Pinanmal v. Pinanmal Danmal, 28. L. 
R. 13, followed. h 
- Official Assignee of Madras v. Palanippa Chetty, 
49 Ind. Cas, 220; 41 M. 824; 24 M. L. "T. 216; 35 M.’ 
L. J. 473; 8 L. W. 530; (1918) M. W. N. 721, distin- 
guished. i 

The fact ofa son being joint with his father does 
not ipso facto give the former any right in his father’s 
business unless it be a joint family business. [p. 938, 
col. 1 

Appeals against the decision of the 
Judicial Commissioner, Sind. 

Messrs. C. M. Lobo and' Suganlal H. 
Jaswant, for the Appellants. 


Mr, Kimatrat Bhojraj, for 


ents. 
JUDGMEN™® . 
Raymond, A. J. C.—These two appeals 
arising out of fnsolvency proceedings may 


E Respond- 
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conveniently be disposedof“by.. one judg: . 


ment, The firm of Messrs. Lyon Lord & 
Co., merchants carrying on business’ in 
Karachi applied under the provisions of 
the Provincial Insolvency Act V of, 1920 
that. the firm of Reset. Tulsidas Amanmal 
and: its -three ‘partners, viz., 
Ladharam, his brother Manghanmal Ladha- 
ram and:his son. Tulsidas' Amanmal be 
adjudicated -insolvents. The application 


cams on for hearing before the learned - 


Judicial Commissioner and he by his first 
order adjudicated the. firm of Tulsidas 
Amanmaland Amanmal Ladharam insolv- 
ents and no appeal has been filed against 
this order of adjudication, As both Man- 
ghanmal Ladharam and Tulsidas Amanmal 


denied that they were partners in the firm . 


of Messrs. Tulsidas Amanmal, the learned 
. Judicial Commissioner after recording 
evidence tendered by the respective: parties 
held that-both these persons; were partners 
in the firm of Mesars. Tulsidas Amanmal 
and: by a. second order similarly adjudicat- 
ed. them. insolvents, Both Manghanmal 
Ladharam and Tulsidas Amanmal appealed 
against this latter order. Be y 

: It appears from the evidence on the 
record that both Amanmal Ladharam- and 
his brother Manghanmal Ladharam had 
separated from their father. even before the 
birth of Tulsidas Amanmal; Admittedly 
no. ancestral property had been acquired 
by. either of them. either at the time’ of 
the separation or after the death of their 
father who evidently was a man in very 
poor circumstances. Amanmal ‘Ladharam 
started a business in piece goods over 
twenty years ago when his son Tulsidas 
was a hoy of about six or seven years of 
age. According to the evidence of Tulsi- 
das, and it stands unchallenged on the 
point which I am mentioning, he was in 
school: till about 1913-14 when he joined 
the: local College from which he graduated 
iù 1918-19 and then proceeded to Bombay 
for his legal studies. He took his degree 
of LL. B. in. 1922 and after that apprentic- 
ed himself:in a Solicitor's office in Bombay 
and has but recently passed as I understand 
the Solicitor’sexamination. . : 

- -Early in 1921 the firm of, Mesgrs. Tulsi- 
das Amanmal was involved in serious 
financial embarrassment. In about Sep- 
tember 1917 the firm of Tulsidas Amanmal 
and ‘one Dossabhai Byramji. wére appoint- 
ed their guarantee brokers of Messrs. Lyon 
Lord. .&. Co. - A. written -agreement . was 


TULSIDAY AMANMALY, LYON LORD & COY, 


Amanmal - 


-hefore the. arbitrators in. connection. with, 
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executed ‘in respect of the guarantee under- 
taken and in this agreement it is import-° 
ant to observe that the firm of Tulsidas 
Amanmal is described’as consisting. only 
of Amanmal Ladharame and Manghamal 
Ladharan» as partners in it. 

I first propose to discuss the substantial 
point in issue as to whether the evidence 
on the record has satisfactorily establish- 
ed that Tulsidas Amanmal was a partner 
in the fim of Tulsidas Amanmal. In his 
évidence which was recorded in 1923 
Tulsidas describes him$elf as 27. years of 
age. This is probably true. In ‘1917 then 
he was about 20 years of age and was pro- 
secuting his studies in the local College. 
The guarantee agreement of 1917 contains 
no reference to his being interested in the. 
business of Messrs. lyon Lord & Co. 
undertaken by his father, though the 
same agreement*not only mentions Man- 


‘ghanmal Ladharam as a partner in the 


firm ‘of Tulsidas Amanmal but has actually 
been signed by him as a partner in the 
said firm.’ In 1917 though -Tulsidas was a 
major there is not a particle of evidence 
which’ could go to show that eicher at the 
time the guarantee. agreement was ep- 
tered into or during the period of four 
years following it, Tulsidas Amanmal has 
either by his acts or by his conduct par- 
ticipated: in the guarantee agreement with 
Messrs. Lyon Lord and Co., or led any one 
to believe directly or indirectly that he 
was a partner in the firm of Messrs. 
Fulsidas Amanmal. ‘There is not an atom, 


_of evidence that Tulsidds took any part 


in any business carried on by his father 
except as I shall point out below and it 
seems abundantly clear that he was not 
intended to do so for the father had. ambi-- 
tious aims in respect of his son and gave’ 
him a liberal education. 


Now the point on which reliance is placed 
as’ establishing the fact that Tulsidas 
Amanmal was. a partner in the ‘firm of 
Tulsidas Amaumal are the following: 


(1) The evidence of several letfers written 
by Tulsidas Amanmal andeigned by him 
in his own name’as. representing the firm 
of Tulsidas. Amanmal to Lyon Lord & Co. 

(2) A vakalatnama signed by Tulsidas 
Amanmal as managing partner of the firm 
of Tulsidas Amanmal in favour of Messrs, 
Rupchand & Co., and filed in Court.: 

(3) The appearance of Tulsidas Amanmal 
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certain arbitration proceedings against. the 
‘frm of Tulsidas Amanmal. 
: (4). Tulsidas .Amanmal’s visit to, the 
bungalow ofthe marlager of Messrs. Lyon 
Lord and Co. in.company with his father. 
Before commenting on these pieces: of 
évidence it must be premised.that accord- 
ing to Mr. Me Nulty the Manager of.the 
firm of Lyon Lord and Co., the firm of 
Tulsidas Amanmal ceased to do any business 
with them after December 1920. “There is 
little doubt on the record that the firm of 
Tulsidas Amanmal* was in a very tottering 
condition*in 1921 and in this year attempts 
were made by.them as are usually made by 
debtors in embarrassed circumstances to. 
stave off the evil day. I have no doubt 
in. my mind that for all practical purposes- 
the firm of. Tulsidas Amanmal may be 
correctly described-as insolvent in the year 
1921.though no ostensible act of insolvency. 
may have taken place. - ; 
~ The first of the:letters above referred to 
was written in-October 1921 to be accurate 
the 7th of October 1921, was the earliest 
letter. In May of that year, Tulsidas Aman- 
mal who was. thenin Bombay ‘prosecuting 


his legal studies was summoned by. his 


father to Karachi-to assist the former in his 
distressy a very natural course to adopt 
considering. that the son had some know- 
ledge of law and was expected to be of 
some service particularly the more so as 
it would ‘spare the father. any further ex- 
pense which a recourse to a Pleader would. 
entail. Amanmal Ladharam himself was 
an uneducated man and had’no knowledge. 
of English. It is, theyefore, nota matter of 
surprise that the son should write his 
father's letters and render him such as- 
sistance as he was- capable of. The fact 
that the son signed the letter in his own 
name and as representing the firm of 
Tulsidas Amanmal -cannot, in my opinion, 


* suffice’ to establish his partnership in the 


. and this as I have already observed 


e 


firm of,Tulsidas Amanthal. In the first 
place it would be absurd to-suppose that 
Tulsidas would associate himself with a 


partnership’ which is on: the very verge 


of bankruptcy. «The case for thé respon-- 
dents is that Tulsidas: Amanmal was a 
partner in the firm from its very inception 
is 
entirely unsupported by,any evidence 
documentary or otherwise, It is, therefore, 
unimaginable that Tulsidas would seek to: 
identify’ himself with a partnership’ which 


was near. its dissolution, It-is-not alleged: 
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that Messrs. Lyon Lord. &:. Co., were in- 
duced. by the act of Tulsidas. Amanmal | 
in signing the letters’ as he did, to door 
to forbear: from doing. anything which 
otherwise they. might not, have done. To 
say that the:son has by. assisting his father 
in writing some letters and by signing 
those letters in’ the name of the firm render- 
ed himself liable as. a: partner in the 
firm of Tulsidas Amanmal is a proposition 
to which I cannot subscribe. `> ' 

The next piece of evidence is:in respect > 
of Tulsidas Amanmal signing a vakalatnama 
in favour of Messrs. Rupchand & Co. 
who: represented the firm ‘of Tulsidas 
‘Amanmal ‘in certain legal proceedizgs. 
Below the signature of Tulsidas Amanmal 
there are the words “Managing partner.” 
Tulsidas Amanmal states that the latter 
words “Managing partner” are not in his 
hand writing.’ Mr. McNulty has also said 
in his evidence that the words “Manag- 
ing partner” are in the handwriting of 
Tulsidas Amannial. The Pleader for the 
appellant desired to examine as a witness 
a clerk. in the. office of Messrs: Rupchand 
& Co., to prove that these. words were in 
the clerks’s handwriting but there is a 
note of. the learned Judicial Commissioner 
to the effect that this evidence may be 
dispensed with. Tulsidas has stated’ in his 
evidence that his father was away at Manora 
on the. day that his signature on- the 
vakalatnama was'required and that as there 
was urgeney in the’ presentation of the 
valkalatnama he-merely signed it in nis 
own: name. I am' quite satisfied that the 
words “Managing partner" on the vakalat- 
nama were not in the handwriting: of 
Tulsidas Amanmal and that these words 


were probably added bya clerk with a view 


to prevent any hitch in the acceptance of 
the vakalatnama. 3 

It was next urged that the presence 
of Tulsidas Amanmal at the arbitration 
proceedings ‘should also be reckcned as 
one of the indicia in constituting Tulsidas 
a partner in the firm of Tulsidas Aman- 
mal. Tulsidas has given a very reasonable 
explanation .as to his presence. The pro- 
ceedings before. the arbitrators were in 
English. which. Amanmal could ‘neither 
understand nor speak. It was, therefore, 
with a view of assisting his father that 
he accompanied him at the hearing before 
the arbitrators... It was natural for the 
father to call into requisition the services 
of..his son for.this purpose particularly. 
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as an amateur in the legal profession and 


‘equally’ natural for the son to be of some - 


service to’. his father. Further it- cannot 
be. overlooked’ that these arbitration pro- 
ceedings took place in Nevember 1921. 
Lastly the fadt of Tulsidas accompany- 
‘ing his father to the: bungalow of Mr. Mc 
Nulty hag been also relied upon'as:a piece 
of evidence to show that-he was a partner 
in the firm. In his evidence Mr. Mc Nulty- 
has definitely stated that he never saw 
Tulsidas in the office of Messrs: Lyon Lord 


Co.,.in connection with his -father'’s:. 


business and the fact of Tulsidas accom- 


.panying his father to the: bungalow’ of’ 


’ Mr..Me Nulty is quite consistent with his 
_ filial duty. Mr. Mc:Nulty on his own admis- 
sion -isnot acquainted with Sindhi and his 
knowledge of Hindustani is very limited. 

- What more--likely ' then ‘under the: cir- 
cumstances that the father should seek the. 
intervention of the son-to explain to Mr. Mc 
Nulty the former's position ? 


None ‘of the aforesaid’ ‘pieces of evidence 


‘possesses to. my mind, any material evi-~ 


dentiary value in establishing that Tulsidas’ 
Amanmal was a partner in- the firm of 
Tulsidas Amanmal. a oa 
. Amanmal Ladharam started business as. 
a piecé-goods merchant without.the aid of 
any ancestral property. This business was; 
. entirely the result of his own unaided’ 
effort and. it has not been shown that Tulsi-. 
_das- either during his minority or after he 
‘attained majority took any part whatsoever. 
in his. father's business as long as.any- 
business was done. The acts attributed: to 
him as showing that he was a partner in 
the firm’ of Tulsidas Amanmal and which 
took place when the firm of. Tulsidas 
Amanmal was. practically defunct are of: 
such a character as to make it exceedingly 
- unsafe’ to, rely, upon them as constituting 
him a-partner in the firm of Tulsidas Aman- 
mal. Mr. Kimatrai for the respondents 
laid great stress on the business of the 
firm being carried on in. the. name of the 
appellant. But this might have been due 
to the fact of the father regarding the gson’s 
name.as propitious for the purposes of his- 
business. The firm was given this. name 
when, the appellant was about six or seven. 
„years of age and.the use of the name could 
not- make him a partner unless there was 
a conséritient act on- his -part indicating 
that ‘-hé.was.a member of. the firm: (vide 
case Lutchumanen. Chetty y. Siva: Prokasa, 


TUYSIDAS AMMANMAL 9, LOYN LORD? & Coy.” 


937 


Modaliar’ (1). ‘There was.no ‘joint family 
business: in this case}.and. though the son 
was. joint. with his: father that fact by itself 
did not necessarily make ' him a partner in 
the business which the father had started 


and earrjed.on In Sawanmal Pinanmal v. 


Pinanmal. Danmal (2), it was held that’ the 
mere fact: of the-son helping -his father in 
‘the. business and the business being carried 
on in their joint. names. was not sufficient 
-to-estallish a partnership between them. 
The case cited is much stronger than the 
present one for there4s no evidence in the 
present case of the son helping*the father 
as long as the father’s. business was in 
existence. Mr. Kimatrai strongly relied on 
the absence of any repudiation by the ap- 
pellant of his being a member ‘of the firm 
of Tulsidas Amanmal. He cited in support 
of his argument the case of the Oficial 
Assignee of Madras v. Palanippa. Chetty 
(3). This case is not only clearly distin- 
guishable but is in some respects in favour . 
of the appellant. In this case a Hindu 
father started a business during the 
minority of his son and carried it on after 
he had attained majority, no public repudia- 
tion of partnership was given by ‘the son 
on his becoming a major; it was found that 
-the son had helped in. the management of 
the business duringhis minority and took 
an. active.part init even after, he attained 
majority. On these findings. it was held 
that the business; was joint family business 
of father and son. I fail to understand 
when the occasion in the present case arose 
for any repudiation-on the part of the 
appellant. Admittedly. during his minority 
he took no part in the management of his 
father's .business.equally after he attained 
majority and as long as the business was 
still carried on he took no agtive part in 
the management of the business, What 
was there then to repudiate? To say that 
-his letters to Messrs. Lyon Lord & Co, in 
which he attempted to succour sis father 
on the eve of his bankurptecy or file a 
vakalatnama or appear before the arbitrators 
in legal proceedings against his father is 
tantamount to a publication ‘to the world 
,that he was a partner in the firm. of Tulsidas 
‘Amanmalis a mostillogical and indefensible 
inference. 

Mr. Kimatrai repeatedly attempted to 
ue 26 O. 349; 3 C. W. N. 190; 13 Ind. Dec. (x. 8.) 


| (2) 28. L. R. 13. 

(3) 49 Ind. Cas. 290; 41 M. 824; 24 M. L. T. 216 
35-M..L,d; 473; SL, W...530;. (1918) M. W, N, 721, 
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impress upon the Court. that the appellant 
. had by his conduct indicated his member- 
ship jn the firm of Tujsidas Amanmal and 
indulged in words like acquiescence and 
yatification on the part of the appellant, 
words, which I felt at the time, had been 
very: loosely, used. He did not specifically 
state in what the acquiescence consisted 
“and what it was the appellanthad actually 
ratified. As I have already observed all 
that the appellant did was in thé forced 
gircumstances mentioned above and they 
cannot to my mined. by any stretch. of 
imaginatiort- be construed into an acquiesc- 
ence , in or ratification of any thing pre- 
yious. 


It was argued by Mr. Ennai that the 
maintenance of the appellant and the ex- 


penses of his education being defrayed by 


the father out of the earnings of his business 
would point to the fact that the son was 
‘interested and had a share init. But itis 
elementary law that the fact of the son 
being joint with his father does not ipso 
facto give the former any right in his 
father’s business unless it bea joint family 
business and in this connection it would 
be useful to point, out that whatever expen- 
ses were incurred by the. father in the 
educatiorf of his son have been debited to 
the former only in‘ the account books of 
the firm of Tulsidas Amanmal. 


the allegation of the appellant that he was 
not a partnerin the firm of Tilsidas Aman- 
mal, They were placed at the disposal 
of Messrs. Lyon Lord & Co., for their 
inspection by the Official Receiver and had 
. there been: any reference in them to the 
appellant being .a partner'in the'firm, the 
account books would certainly have been 
put in evidevee. It is, therefore, important 
to remember that the account books. of a 
business which has been in existence for a 
number of years contains nọ allusion to the 
appellant being a partner in the firm of 
Tulsidas Amanmal, 


With regard to Manghanmal Ladharam 
the case apptarséo me very simple. The 
guarantee deed to which I have referred 
above .has been signed by him as a partner 
of the firm of Tulsidas Amanmal. In the 
body of this deed he has been: described as 
à partner in the said firm. It is alleged that 
this partnership had been dissolved before 
the application for insolvency had been 
made but there is no document evidencing 
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account books do to some extent support. 
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the dissolution, and the oral evidence as to- 
it is of an exceedingly unsatisfactory... 
character. Certainly there was no notice of- 
dissolution of the partnership given to.’ 
Messrs, Lyon Lord & Co.. It was alleged, 
on Manghanmal’s behalf by*his Pleader that 
Messrs. Lyon Lord and Co. had. constructive ‘ 
notice of the dissolution and two partner-. 
ship deeds were filed in the lower Court, 
which, showed that contemporaneously or’ 
rather soon after the guarantee agreement 
Manghanmal had entered into other part-- 
nerships. But his partnership in two other, 
firms may be equally consistent with the 
existence of the partnership with his brother 
Amanmal Ladharam-.and the two later 
partnerships cannot even if they were 
known to Messrs. Lyon Lord & Co., be 
regarded as constructive notice to them of 
his dissolution of the -partnership with 
Amanmal Ladharam. f 
‘Mr, Kimatrai complained that he was not. 
permitted to cross-examine Tulsidas Aman- 
mal after he had been examined-in-chief, 
He states that when he rose to cross-examine 
him he was told that cross examination was: 
unnecessary, There is no note on the’ 
record as to this observation. by the learned 
Judicial Commissioner and it appears to me 
that if the Judicial Commissioner had. de- 
finitely asked Mr. Kimatrai not to cross-ex-: 
amine the witness a note to that effect would 
have been made. However, in the circumstan-: 
ces of the present case it does not seem.to 
me that the cross-examination of Tulsidas. 
would have served any useful pyrpose. The. 
points on which the respondents rely as 
establishing that the appellant was a part- 
ner in the ‘firm of Tulsidas Amanmat have 
been virtually admitted by. the appellant 
himself and the main question for determi- 
nation was whether they afforded sufficient 
material to justify the inference that the ap- 
pellant was a partner in the firm of Tulsidas 
Amanmal. Finally it was argued that as 
the appellant had been adjudicated an 
ingolvent by the learned Judicial Commis- 
sioner and his estate had been directed to 
be vested in the Offcial Receiver, the latter 
Official should have been made a party to 
this appeal. J am of opinion that there is 
no substance in this contention. There is no 
doubt that the Official Receiver was aware - 
of this appeal and he could have intervened 
if he felt that ar order in his absence was 
prejudicial to-the interests of the creditors. 
The Official Receiverhas not taken charge 
of. any-estate .of,. the appellant for the- 


(86-1,-0. 1938] 
simple reason that there was none -to take 
“ehargeof. > 

‘TI would, therefore, reverse the order of the `\ 
learned ‘Judicial ‘Commissidner holding 
Tulsidas Amanmal to be a partner in‘ the 
firm of Tulsidas Amanmal and adjudicating | 
him ap insolvent. I would confirm the 
order with regard to Manghanmal Ladharam 
_and'‘dismiss his appeal. 

` The costs of the appellant Tulsidas Aman- 
mal are to be borne by the respondents, 
The appeal of Manghanmal Ladharam is 

dismissed with costs. f 
Percival, A. J. C.—I concur. 


e P.B. AL Appeal dismissed, 
Z, K, 


SIND JUDICIAL COMMIS- : 
.. SIONER’S COURT. 
| ORIGINAL Crvin Surr No. 955 or 1924. 
a y January 7, 1925. 
Present:—Mr. Raymond, A. J. O. 
Mr. E. A. PEARSON—PLaIntTIFF - __ 

e, ~ versus f 

_ | Tam TRUSTEES or Tur PORT oF 
«4  KARACHI—DEFENDANTS. | 

Karachi Port Trust Act (VI of 1866), s. 15 (2) (e) - 
—"Intérest",-meaning of—Port Trustee—Person hav- 
ing, interest in joint Stock Company, whether dis-: 
qualified. » . : 

The word “interest” in s. 15 of the Karachi Port 
Trust Act means a material or pecuniary interest and 
not a meré remote or speculative advantage. [p. 940, 
col. 2; p. 941, col. 1.] ` 
` A paid manager ora salaried servant of a Company 
cannot, be-said to have an “interest” in the business 
of the Company as contemplated by this section, buta 
person who is entitled in addition to his ‘salary to re- , 
ceive a’commission or bonus on the total profits of the 
business done by the Company, must be deemed to 
have an “interest”? in such business. [p. 941, col. 2.] 

. Under the proviso to s. 15 of the Karachi Port 
Trust Act, however, a person cannot be deemed to 
have an “interest” or share by reason only of'his 
having an.interest or share in any Joint Stock Com- 


Trust, sods to be disqualified from acting as a Port 
_ Trustee. [ibid.] : 
Mr. Dipchand Chandumal, for the Plaint- 


iff. 
'-Mr: TG; Elphinston, for the Defendants, 


- PEARSON v. TRUSTBES OF THE PORT OF KARACTYT, 
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JUDGMENT.—This is a case stated 
for the opinion of the Court under 0. 
XXXVI, C. P.C. , i 

The question involved is one of law. 

' The facts of the cage are not in dispute. 
They aye set out in the application filed 
before me and signed by the parties con- 
cerned. 

: The plaintiff is Mr, E. A: Pearson, who 
describes himself as Joint General Manager 
of the Pirm of Messrs: Forbes, Forbes Camp- 
bell & Co., Ltd., carrying on business in 
Karachi within the *jurisdiction of this 
Court. j ° 

Defendants are the Trustees of the Port 
of Karachi, and are represented by their 
Chairman J. B. S. Thuborn, Esquire. 


Messrs. Forbes, Forbes Campbell & Co., 
Ltd., are a Joint Stock Company registered 
in England. Plaintiff isa salaried Manager 
of the Company's business in Karachi and 
receives from the Company in. addition to 
his salary other remuneration which is 
dependent upon the annual profits, if any, 
made by the Company upon the sum total 
of their business done by the Company in 
Karachi. ~ 

Plaintiff is a Trustee of the Porf of 
Karachi having been nominated by Govern- 
ment. : i 

Messrs. Forbes, Forbes Campbell & Co. 
Ltd , have taken up some contracts with the 
Karachi Port Trust for supply of certain 
commodities. Someof them wereentered into 
before thé plaintiff was nominated a Trustee’ 


' and some of them subsequently. The con- 


tracts are still running, 


“The question which is now submitted to: 
the Court is whether in the circumstances 
mentioned above, the plaintiff is entitled to. 
the benefit of the proviso to g 15 contained 
in sub-s. (2) cl. (e) of the Karachi Port Trust 
Act-Bombay Act VI of 1886 or is disqualified: 
by reason of theaforesaid contract from serv- 
ing as a Trustée of the Port of Karachi 
It is stated in the application “that eight of 
the present Trustees of the Board are of 
opinion that the plaintiff is not so disqualifi- 


` ed but as two of the TrusteeS entertain a 
-contrary view, the plaintiff, who believes 


that he is not: so disqualified, seeks the 


opinion of the Court 4 
pany; which shall contract with the Karachi Port | oP on the. above question, 


It is agreed between the parties that in, 
the, event of the opinion of the Court bein g 
adverse to the plaintiff, he will promptly 
resign his seat.on the Board of Trustees of 
the Port.of Karachi,. .. . 


ne a PRARSON ` 


|: Section 15 of the Karachi‘Port Trust Act VI 

of°1886 may be divided into two parts, There 
is first what I may term the disqualifying. 
part. The-section enacts that “a person shall 
be disqualified to bea.Trustee who (inter 
ulia, cl: (d),has.directly or indirectly. py him- 
self or his partner any share or interest in 
any contract or employment with, by or on 
behalf of the Board.” Next comes the pro- 
tective part of the section, and it is signifi- 
cant that the-exemption from disqvfalifica- 
tion relates only to: such class of' cases as 
fall within the purview of cl. (d) above 
mentioned. * 

‘.Sub-section (2) of.s..15 enacts “that a 
person shall not be so disqualified or be. 
deemed-to have any share or interest in 
such contract or employment by reason 
only of his having a share or interest’ in 
[el. (e)] any Joint Stock Company, which 
shall contract with, orbs employed by or 
on behalf of the Board.” 

' It is not difficult to gauge the intention 
of the Legislature in enacting that a person 
shall be disqualified to occupy a seat on the 
Port Trust Board -if he has any share or 
interest in any contract or employment 
with the Board. The reason evidently is to 
prevent any conflict between a member's 
interest and duty, to avoid every taint of 
suspicion of bias on the part of every mem- 
ber with respect to the business transacted 
by the Board. The purity of administra- 

‘tion must be effectively safeguarded’ and 
all sources of temptation. removed, which 
may have a tendency to warp a member's 
judgment. Itis not only a direct share or 
interest in any cortract’ or employment 
with the: Karachi Port .Trust. that’ the 
Legislature, has. regarded’ as disqualifying 
a member from a seat on.the Board, but 
also an: indirget concern in it, either by 
himself or his partner: Now the provisions 
of this disqualifying clause would, if rigidly 
applied, tend to eliminate: from the Port: 
Trust Boaud many persons “whose services. 
would prove very valuable to the Board. 
As is well-known, a large majority: of the 
Port Trustees are prominent merchants of 

“this city and the ope for selection is not. 
very large Commensurately with the 
growing progress of this city, the Board 
has important functions to- discharge, and. 
jp at times confronted, with problems: requir- 
ing the business skill and acumen of ex-: 
perienced merchants-for their solution. 

Now ‘the larger the volume of business 
carried on by afirm or Company;the greater: 


TRUSTEES OF THE PORT OF: KARAGHY. 


the need for business, connection with: the. 

The probabilities are that a š 
‘firm or Company whjch is intimately con- 
nected.with the business activities of this- 
city would have occasion to enter into nego-- 
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Port Trust. 


tiations with the Port Trust tn various ways 
for the satisfactory management of its 
business. It may for instance be compelled 
to enter into a contract with the Port Trust 
for a lease of some portion of land within’ 


the limits of the latter.for the purpose: of. 


stacking its goods, or any . contracts 
for the sale or purchase of immoveable 
property or any agreement for the loan 
of money. If under ` circumstances “of 
this description a member of a firm or Come 
pany could be held to be disqualified for 
a seat on the Board by reason of his having 
an interest in any contract with the Board, 
the persons qualified to sit on the Board 
would be very limited indeed with the 
result that the Board would be reduced to 
an effete body. It was, therefore, with the 
object of modifying the stringency of the 
provisions of s. 15, cl. (d) of the Port 
Trust Act that the Legislature introduced 
the exemption in sub-s. (2) to s. 15 the 
effect of which, as bearing on the case 
before me, I shall consider later on, 
Now: what do: the: words “share of in- 
terest in any contract” as read in the dis- 
qualifying part ‘of s. 15 connote? -It is 
unnecessary for the purposes of this case 
to consider the meaning of'the-word ‘share,’ 
It is not alleged that Mr. Pearson had any 
“share” in the contract with the Port Trust 
which Messrs. Forbes, Forbes Campbell'&Co., 
Ltd., held; nor is he a share- holder in the 
latter Company. The question I am really 
concerned with is whether Mr. Pearson 
had any “interest” in the contract which. 
Messrs. Forbes, Forbes Campbell & Oo, 
Ltd., had taken up from the Karachi Port 
Trust. 
a word of wide comprehensive Meaning, 
and if literally construed would embrace 
cases which the Legislature could not have 
contemplated. The word “interest” has 


been the subject of judicial decisions in. 


certain cases where the words of the Statute 
are the ipissima verba of s.15 of the Port 
Trust Act. There can be little doubt that 
s: 15 (d) is taken from the English Statutes 
relating to disqualifications. It has been 


held in_the’ English cases that the word, 


“interest” meant a material interest and not 
merely a sentimental interest, such as a 


father may have in the. prosperity. of. bis 


The word “interest” is undoubtedly, 


1861. O: 1925) 
` Bon. -It also includes -a,pecuniary interest; 
. though in such cases the quantum of in- 

. terest’ may be immaterial. It appears that 
the word “interest” ag. used.in s. 15 must 
*be interpreted’ in this narrow sense and 


‘must not be taken to include ‘évery remote 


or speculative advantage. In the light of 
this interprétation I shall proceed to ‘con- 
sider.Mr. Pearson’s relations with the Com- 
pany of Messrs, Forbes, Forbes Campbell 
& Co; Ltd. He is, as] have observed, the 
Joint General.Manager of .this . Company's 
business in Karachi on a fixed salary.’ ‘His 
position asa salaried servant in the Com- 
pany could not by.itself be reckoned as prov- 
‘ing him as. having an interest in the contract 


with the Karachi. Port Trust. No doubt as. 
one of.the ‘managers of the local business’ 


< of:the Company he may -well be deemed 


to be interested for the Company’s: benefit. 


But. so. may any other employee in the 
Company's service though perhaps in a 
lesser’ degree. All the paid staff of the 
employees in a Company’s service may in 


@ sense be taken to have an interest in‘ 


the business done for and on behalf of the 
Company that employs them. Any one 
member of the staff may be entrusted with 


_ the fulfilment of the’ contract and it would. 


be a -part of his.duty to execute the con- 
tract: in a manner most beneficial.to the 
Company and the amount of zeal and in- 
terest shown by ‘him in the Company's 
business-may well give hima reasonable 
expectation of thereby earning some pecu- 
niary benefit for himself. But the interest 
which .a paid manager-of a firm or ‘its 
salaried servant may have in either obtain- 
inga contract forthe benefit of this Com- 


‘pany or in executing it is not such an” 


dnterest.as would disqualify him for his 


appointment as Port Trustee. To,push the. 


-principle of disqualifying a member by 
“reason of “any” interest to its logical con- 
"clusions would be tantamount to saying 
that evenian Accountant in a Company 
‘which has taken up.a contract with the 
Karachi.Port Trust would ‘be disqualified 
‘for a seat on the Board.as the contract may 
probably result in.a profit to. the Company 
and the resultant profit may give him.a 
reasonable expectation ofan increment to 
his salary, ; wee ane 

»However, Mr, Pearson's -relations with 
Messrs. Forbes, Forbes Campbell & Co., Ltd., 
“ate not those .merely of a salaried-servant 
in, a, Company. . It is admitted that -he 
receives’ a,commission:or.bonus on the total 
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. that Messrs, Forbes, F'orbes' Campbell & Co, 


sii 


ML, e —_ E 
„profits of the business done by the Com- 


_pany in ‘Karachi in additicn to his monthly 


salary, and’ this circumstance operates, in 
-my opinion, to throw,a different complexion 
on the position of Mr. Pearson. It is per- 
fectly true that in the contracts in question 
entered*into between Messrs. Forbes, For- 


- bes Campbell & Co., Ltd., and the Karachi 


Port Trust, Mr. Pearson may not derive 
any pecuniary benefit, even if these con- 
tracts resulted in a profit to Messrs.. Forbes, 
Forbes Campbell & Co. Ltd., inasmuch as 
the bonus or commission due to him is 


-dependent upon.the profit that accrues on 


the total output of the business done by 
the Company, but, on the other hand, it 
cannot be overlooked that .these contracts 
would not have been undertaken unless 
there had been a reasonable expectation of 
their being profitable and the profits ac- 
cruing from them -would be an item in the 
total output’ on the business done by the 
“Company.” It.appears to me, therefore, that 
under these circumstances« Mr. Pearson 
may be deemed to have an interest in the 
contracts undertaken by Messrs.. Forbes, 
Forbes Campbell & Co., Ltd, with the 
Karachi Port Trust and this fact would 
therefore, in my opinion disqualify him 
from a seat on the Port Trust Board. 

But there now arises the fundamental 
question in this case as to the operation of 
the exemption clause contained in sub-s, 
(2) to s. 15. Mr. Dipchand on behalf of Mr, 
Pearson. appeared to concentrate his argu- 
ment, on this exemption clause which I 
have set out above, and he relied upon it 
as the-cornerstone of his case. He has 
strenuously contended that this exemption 
clause clearly and in express words shields 
Mr. Pearson from any disability which 
may -be deemed to attach to him by reason 
of the affirmative part of s. 45, sub-s. (1), 
Mr.-Elphinston who represented the Port- 
Trust: apparently realised the force of thig 


‘argument founded on the exemption clause 
‘and seemed-to.me not. quite at 


ease in 
meeting it. The sum.and substance of his 
argument on this point merely resolved 
itself intto a question of business Company's 
masquerading under the designation of a 
Limited : Company and thereby endeavour- 
ing to evade the provisions of the section 
with regard to the disqualification of per- 
sons entitled to a seat.on the Port Trust” 
Board.’ 

There is no -doubt in the present case 


ld. 
Ltd., are a Joint Stock Company. It is a Joint 
Stock Company that has entered ‘into con- 
tracts with the Karachi Port Trust. The 
words “share or interest” have been re- 
peated in sub-s. (2) to s. 15, and according 
to the ordinary canons of construction the 
Legislature cannot be deemed to place 
upon these words an interpretation differ- 
ent to that in the disqualifying part of the 
section. These words must, therefore, be 
taken to be used in the same sense shrough- 
out the section. : : 
In terms, therefore, of sub-s. (2) which 
expressly states that a person shall not be 
deemed to have an interest or share by 
reason only of his having a share or interest 
in any Joint 'Stock Company which shall 
contract with the Board, Mr. Pearson, can- 
not be regarded as being disqualified to be 
a member of the Board of Trustees of the 
Port of Karachi. My answer, therefore, to 
the question submitted to meis that Mr. 
Pearson is protected by. the exemption 
clause contained in sub-s. (2) to s. 15, and 
is not disqualified as a Port Trustee. 
The Karachi Port Trust will bear the 
costs of this suit. 
P. B. A. 
Z.K- 


Opinion accordingly.. 


ALLAHABAD HIGH COURT. 
Civin Revision No. 153 or 1924.. 
November 26, 1924. 
Present:—Mr. Justice Daniels. 
Babu JAI MANGAL CHAND—PLAINTIFE— 
PETITIONER 
VETSUS £ 
Babu GANPAT CHAND AND oTHERS— 
Dereftpants—OpposiTE Party. . 
Civil Procedure Code (Act: V of 1908), s. 115, Sch. II, 
opara. 16-~Arbitration—Award—Objections, disposal of 
— Decree in accordance with award—Revision, whe- 
‘ther lies. e h 
‘The subject-matter of a suit was referred to 
arbitration and after the award was made certain 
objections to iis validity were put in. The Court 
heard and determined those objections and bverruling 
them passed a” decree in terms of the award under 
“para, 16 of Sch. II to the O. P. O.: 
-” leld, that no revision lay against the decree. 
Ajodhya Prasad v. Badarul Husain, 41 Ind. Cas. 
357; 39 A. 489; 15 A. L. J. 427, followed. i 
. Civil revision against an order of the 
Additional District Judge, Gorakhpur, 
dated the 27th May 1924. 
Mr. S. P. Sinha, for the Petitioner, 
Mr, N. Upadhiya, for the Opposite Party, 
e 


 AgteVaba NADAN v. ¥RDAMUTAU NADAN: ‘ 


Aig on 
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JUDGMENT .-—This is an application 
in revision against a decree which has been ` 
passed in accordance’ with an award under 
para. 16 of the Second Schedule of the C. Pe 
©. A preliminary objection is taken that no 
revision lies and that objection must pre- 
vail. The case is covered by thé ruling in 
Ajédhya Prasad v. BadarulHusain (1). 
The learned Judge of the Court below pro- 
ceeded strictly in accordance with the law. 


‘After the award was made certain objections 


to its validity were putin. He heard and 
determined those objections in accordance 
with law and decided. that they were not 
valid. He thereupon proceeded under para. 
16 to pass the decree in terms of the award. - 
From that decree no appeal lies, Still less 
can a revision lie on the grounds which are 
now urged. I dismiss this application with 
costs. i a 
Z.K. Application dismissed. . 


(1) 41 Ind. Cas. 357, 39 A. 487; 15 A. L. J. 491. , 


MADRAS HIGH COURT. 


Civin Revision Perrmion No. 241 op 1922, 


October 17, 1924. 
Present:—Mr. Justice Srinivasa’ Iyengar ° 
ASIRVADA NADAN—P arntirr— 
APPELLANT 

versus > > > : 
S. VEDAMUTHU NADAN— DEFENDANT 
— RESPONDENT. 
Contract Act (IX of 1872), s. 25—Limitation Act (IX 
of 1908), Sch. I, Art. 64—-Oral settlement of barred 
debt, suit on, maintainability of. 


An oral settlement of an account, which is rot a! 


mutual open and current account, made after thé . 
amount due under the account has become barre 
by time,.does not furnish the promisee with a fresh 
cause of action so as to enable him to bring a suit 
on the basis of the settlement. 9 
` Petition, under’ s..25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the Subordinate Judge, 
Tuticorin, in S.O. S. No. 108 of 1921, ` 
Mr, A. Swaminatha Iyer, for the Appel- 
lant. , é 
Mr. K. V. Sesha Iyengar, for the Responds 


ent. . 

JUDGMENT.—This is a Civil Revi- 
sion Petition by the plaintiff in a Small, 
Cause Suit from the decree of the Subordi- 
nate Judge of Tuticorin dismissing the 
action. The plaintiff's suit was that there 


1 
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was an oral settlement of account in 1915 
In respect of a debt advanced by him to 
the defendant . about four years previous 
*thereto and that at the time of this settle- 
ment it was arranged that he should be 
putin possession of a piece of land belong- 
ing to the defendant for the purpose of 
his enjoying the land in lieu-of the interest 
payable for the amount. Under the settle- 
ment asumof Rs. 200 was, according to. 
the plaintiff, agreed to be paid to the 
defendant. This suit being a Small Cause 
Suit should be deemed “to be based only 
on the personal covenant on the part of 
the defendant to pay the amount. The 
learned Subordinate Judge found that 
assuming a promise to pay atthe time of 
the settlement in the year 1915, there was 
no consideration for it because at that 
time the original debt had become barred. 


“The promise to pay was not in writing as 


required by s. 25 of the. Contract Act. It ‘ 


was on an oral promise and there not | 


being any consideration which has been 
proved for that promise, the covenant was . 
not enforceable and the plaintiff could not, 
therefore, recover. The learned Vakil for 
the petitioner has also argued that the 
settlement in 1915 would of itself give rise 
to a fresh cause of action to the plaintiff, 
He has argued that, as. the plaintiff was 
in possession of the land, he was put in 
possession of by defendant, till very re- 
cently, the receipt of the profits of this 
land.by the plaintiff would be the payment 
of interest as such within the meaning of 
s. 20. of the Limitation Act as was held 
in the case of Mylan v. Annavi Madan (1). 
It is, however, unnecessary to consider the 
question ‘decided in that case bezause the 
settlement of the year 1915 could not in 
my view be held to bea fresh contract giv- 
ing rise to fresh cause of action. The 
settlemen{ in order to constitute a fresh 
cause of action in law must be a settlement 
of what is called a mutual, current and 
open account, thatis to say, .a settlement 
in which both parties coming together set 
off their mutual rights and liabilities and 
arrive at a particular figure as the result 
of such set off. There is absolutely no 
evidence in this case of any such set off or 
mutual rights and liabilities. The trans- 
action was unilateral consisting of the 
plaintiff lending the amount to the defend- 
ant. There is no evidence whatever of 


~ (1) 29M. 234; 16 M, D, J, 99," o 
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any debts or amounts due or payable by 
the defendant to the plaintiff. In these 
circumstances it cannot be possibly held 


.that the settlement*of 1915 was such a 


settlement as.would ‘give rise to a fresh 


. cause od action to the plaintiff. Ifit were 


not such a settlement but an ordinary 
settlement in which the process of addition 
and substraction, if gone through merely 
for the purpose of arriving at the amount 
due by*one party to the other, there is no 


fresh contract or fresh cause of action; and 
for `the purpose of *affordin 


1 l a further 
starting point for limitation ga law of 
limitation requires under Art. 64 in the 
third column of it “the settlement should be 
in writing signed by the defendant or his 
agent duly authorized.” Therefore, in 
either view I consider that the learned 
Subordinate Judge was right in holding 


that as a money claim, the plaintiff's action 


was barred by limitation. 

It is also possible no doubt to regard the 
allegation in the plaint as including a cause 
of action against the defendant on the 
ground that there was an agreement by 
the defendant to keep the plaintiff in pos- 
session of the property delivered to Him 
at the time of settlement. If.that transace 
tion, which also is said to. have Been oral, 
was In any manner calculated to constitute 
the property as security for the debt, then 
the transaction not having been embodied 
in 'a registered instrument cannot be proved, 
If the transaction, however, did not create 
any security for the debt but was merely 
a collateral agreement entered into between 
the parties for the purpose of entering 
into some arrangement by which the in- 
terest accruing due on the amount should 
be paid off, then a breach of any -such 
collateral arrangement could only re- 
legate the plaintiff to the remedy he had 
originally, namely, his right to recqver thee 
interest. . 

I, therefore, consider that the tlec 9 
the learned Subordinate Judge was PTN 
The Civil Revision Petition is accordingly 
dismisséd with costs. ; 


V. N.V, 


Petition dismissed, 
Z. K. 


944, 
_. SIND JUDICIAL COMMIS-. .. 
. SIONER’S COURT. < 

First Orvis ApPPrALS Nos. 10 or 1920 AND 
540p 1921. 
December 2, 1924. 
Present:—Mr. Kennedy, J. C. and 
Mr, Rupchand Bilaram, A. J. C. 
TULSIDAS AND -oTHEES—DEFENDANTS— 
APPELLANTS 
h versus ` 
GANGARAM GHANSHAM DAS 
OTHERS—PLAINTIFFS—RESPONDENTS, . 
Contract Act (IX of, 1872), ss. 289, 247, 248— 
Partnership-—Minor, whether can become partner— 
Rights*of minor—Accounts, suit for, maintainability 
of. 


AND 


A person under the age of majority cannot become 
a partner by contract and, therefore, be cannot be one 
‘of that group of persons called a firm. He can only 
„acquire a right to participate in the property of. the 
firm after its obligatious have been satisfied. [p. 945, 
olL. x 
= ae Charan Mandal v. Krishnadhan Banerji, 67 
Ind. Cas. 124; 49 J. A. 108; 30M. L. T. 228; 20 A. L. 
J. 409: 24 Bom. L. R.. 700; 350. L. J. 498; 43 M. L. 
J. 4d; (1922) M.:W. N. 364; 49 C. 560; 26 C. W. N. 
“954. (1922) Á. I. R. (P. C.) 237; 16 L. W. 536 (P. C.), 
followed. h À . 
“When a minor has acquired a right to participate 
-in the profits of a partnership, even though it may be 
by virtue.of an agreement made between the partners 
‘ang a third person acting for the benefit of the minor, 
he can maintain an action to enforce such right. [p. 
945, col. 2.) > ie 
Khwaja® Muhammad Khan v. Husaini Begum, 7 
Ind. Cas. 237;:37 I.A. 152; 14 ©. W.N. R65; 7 A. I. 
“J. 871; (1910) M. W. N. 313; 8 M. L. T. 147; 12 0. L. 
J. 205; 12 Bom. L. R. 638; 20 M. L. J. 614; 32 A. 410 
.(P. C.), followed. i 
Petite v. Atkinson, (1861) 1 B. & S. 393; 30 L. J. 
Q. B, 265; 4 L. T, 468; 9 W. R. 781; 121 E.R. 762; 8 
Jur. (N. s.) 332: 124 R. R. 610, not followed. f 
Muhammad Rafig v. Qamar Din, 67 Ind. Cas. 95; 
4-U. P. L. R. (L.) 63; (1922) A. I. R. (L.) 441, referred 


to. < è 
y Í it brought by a minor in 
e wont: be one for accounts ot euch profits 
simplicitor and not for dissolution of partnership and 
accounts, [p. 945, cot. L] 
Appeal aghinst the judgment and decree 
of ite First Class Sub-Judge, Sukkur, dated 
“the 14th February 1920, in Suit No. 89 of 
2918. . ; T 
= Mr. Srikishendas H. Lulla, for the Appel- 
‘ants. bs 
“Mr. Dipcitand Chandumal, for the Re- 
spondentsi* e $ 
PJUDGMENT.—First Appeals Nos. 10 
of : 1920 and 54 of 1921 arise out of a suit 
instituted by Gangaram the minor plaintiff 
for dissolution of partnership and settlement 
* of accounts of a Wool Pressing Factory. 
The factory was purchased by the defend- 
ants from one Prabhu Dayalin 1915. The 
plaintiff was about one year old then. His 


e 
e 
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‘to defendant No. 1. 
.8 are younger brothers of deferidant'No. 1 


(96 E-G. 1925] 


father Ghanshamdas, and his grandfather 
Nebhandas since deceased, were both un- 
discharged insolvents. Ghanshamdas was 
working with Prabhu Dayal and was related, 
to the defendants, his sister being married 
Defenglants Nos. 2 and 


and carry on business on partnership with 
‘defendant No. 1. 


| 


The plaintiff's case was that at the time 


of the purchase of this factory, the defend- 
ants agreed to take him up asa partner 
with the share of four-annas six-pies in the 
rupee, that the plaintiff's grandfather con- 
tributed Rs. 900 towards the ¢apital and 
both the plaintiffs grandfather and after 
his death the plaintiff's father contributed 
‘their skill and labour towards this concern 
in. consideration of the share given to the 
‘plaintiff. It was stated that in May 1918 
‘the plaintiff's father was wrongfully exclud- 
ed from the management of the business and 
‘the plaintiff's claim denied which afforded 
a cause of action to him for this suit. The 
defendants denied the factum of this agree- 
‘ment with Nebhandas, disputed that Neb- 
‘handas worked for the concern, or that he 
contributed Rs. 900 towards the capital, 
and averred that Ghanshamdas was only a 
paid servant. They further contended that 
tthe plaintiff being a minor could not be 
‘admitted as a partner and that the suit as 
framed was incompetent. 

The lower Court held the agreement set 
up by the plaintiff proved.except that his 


-share was four-anuas and not fourtannas 


six pies in the rupee, and passed ‘a prelimi- 
nary ‘decree for accounts. First ` Appeal 
‘No. 10 of 1920 is filed by the defendants 
against this preliminary decree. The sub- 
sequent final decree which followed the 
settlement of accounts is the subject of First 
Appeal No. 54 of 1921 filed by the plaintiff. 
The defendants have in their turn filed 
counter-objections. . 

On the facts we agree with the view 
taken by the lower Court that defendants 
agreed with Nebhandas to allow a four- 
annas share to the plaintif in consideration 
of Nebhandas supervising the business and 
that they continued this share. after his 
death on Ghanshamdas taking up himself 
the duties of Nebhandas. The defendants 
were ingnorant about the factory and its 
working. They depended on the experience 
of Nebhandas in managing it, and the 
experience, -advice-and help of Ghansham- 
das in securing it at a reasonable- price 


t 


[56 4. O. 1925]: : 
from his master Prabh Dayal. The post- 


card Ex. 128 written by defendant Mul-. 


chand definitely indicates an intention of 
the defendants to give Nebhandas a finger 
in the pie without his contributing any 
share towards the eapital on account of his 
relationship with the parties and his ex- 
perienced help in supervising the factory. 
The evidence of Prabh Dayal and his ser- 
vant Amichand shows that the defendants 
definitely agreed to allow a four-annas 
share to the plaintiff at the time of purchase. 
Their evidence has been ‘attacked on the 
ground that Ghanshamdas was working 
under Prabh Dayal at the time of their 


giving evidence, Prabh Dayal, however, isa - 


man of some status. He is a Pleader of some 
standing and ‘a merchant paying Rs. 2,500 
as income tax. It is not likely that he 


would commit deliberate perjury to help’ 
The story that 
Ghanshamdas was a paid servant on Rs. 40: 


the son of his servant. 


is unbelievable. His pay under Prabh Dayal 
was about Rs. 125 a month. The mode in 
which the accounts of the press have been 
maintained and the position Ghanshamdas 
occupied in the firm are inconsistent with 
his being a mere servant. It isnot unlike- 
ly that in consideration for the services 
rendered by Nebhandas and Ghanshamdas, 
the defendants agreed to give a four-annas 


share to the plaintiff. There was no use - 


giving them personally any share as it 
would have been liable to a claim of the 
assignee in’ bankruptcy or to constant 
attachments by their creditors, rendering 
the smooth working of the factory impracti- 
cable. The effect, however, of this agree- 
ment on the rights of the parties isa matter 
of considerable difficulty. `- ” 

The effect of s. 247, Indian Contract Act 
was recently considered by the Privy 
Council in Sanyasi Charan Mandal v. Kri- 
shnadhan -Banerji (1). 
thata persen under the age of majority 
cannot become a partner by contract, and, 
therefore, according to the’ definition of a 
firm as given in s. 239, Indian Contract 
Act, he cannot be one of that group of 
persons called afirm. It was pointed out 
that the share of which s, 247 speaks is no 


more than aright to participate in property- 


of the firm after its obligations have been 
satisfied. 
: (1) 67 Ind. Oas. 124; 49 I. A.'108; 30 M. L. T. 228; 
20 A. L. J. 409; 24 Bom. L. R. 700; 35 ©. L. J. 498; 43 
M.-L. J. 41; (1922) M. W. N. 364; 49-C. 560; 260, W. 
N. 954; (1922) A. L R, (P. C.) 237; 16 L. W, 536 
(P. 0). f 
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It would appear that the effect of the 
arrangement ‘made by the defendants to 
give a four-annas share to the plaintiff was 
not to make him a partmerin the concern 
or to enable him to sue for dissolution of 
his partnership with them when no such 
partnership existed. It does not fellow 
that if the plaintiff is not a partner of the 


- defendants he cannot sue for accounts 


being taken and his share of the profits, if 
any, beingeawarded to him. 

Mr. Luila has urged that as the agree- 
ment to admit the plaintjff to ashare was 
made with Nebhandas and Ghanghamdas, 
the plaintiff cannot sue to enforce fhis 
agreement and the cause of action, if any, 
has accrued to the heirs of Nebhandas and 
to Ghanshamdas. He has relied on the 
case of. Tweddle v. Atkinson (2). Though 
the plaintiff was not a party to this agree- 
ment, the effect of the agreement was to 
make him a cestui que trust, the defendants 
agreeing to account to Nabhandas and 
Ghandshamdas for a four-annas share for 


“he benefit of the plaintiff and as such he 


could sue in equity to enforce this contract. 
Khwaja Muhammad Khan v. Husaini Begum 
3 


If it be assumed that the agreement 
between the parties was not to account to 
Nebhandas or Jethanand for the ‘benefit 
of the plaintiff but to the plaintiff himself, 
it would, in our opinion, still be open 
to him to enforce his claim. The Indian 
Contract Act deals not only with contractual 
obligations but with quasi contractual 
obligations. Section 68 permits a party 
supplying necessaries to a minor to enforce 
his claim against the property of the minor. 
Sections 247 and 248, Indian Contract 


‘ Act, on the other hand are intended to 


provide for the quasi contractual rights 
and obligations of a minor admitted to the 
benefits of partnership. Section 248 renders 
him liable for all the obligation pf the 
partnership if he fails to repudiate his liabil- 
ity within a reasonable time after cdining of 
age. Section 247 declares that a minor 
may be admitied to the benefits of the 


-_partnership. When so admitted, he acquires 


a quasi contractual right to enjoy such 

(2) (861) 1 B. & S. 393; 30 L. J. Q. B. 265; 4 L. T. 
468; 9 W. R. 781; 121 E. R. 762; 8 Jur. (N. 8.) 332; 124 
. R. 610. - 


R 0. 

(3) 7 Ind. Cas. 237; 37 I. A. 152; 14 C. W. N. 865; 
7 ALL. J. 871; (1910) M. W. N: 313; 8 M. L. T. 147; 
12 O. L. J. 205; 12 Bom. L, R. 638; 20 M. Li J. 614; 32 
A. 410 @P. G). ; 
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benefits. Ifhe has the right, a Court of 
¿Equity would afford him the remedy to 
“enforce this right. 

If an extreme instance be taken where a 
scientist seventeen years old is promised a 
“share in a concern hich yields considerable 
profits in consequence of his scierrtific skill 
and labour; it is difficult to see bow the 
defendants can avoid their liability to 
account to him for his promised share of 
the profits on the plea of minority. 

-Mr. Lulla has urged that s. 247, Indian 
Contract Act, has reference to the case ‘of a 
minor being admitted to the benefits of ‘a 
parthership which already exists between 
two or more persons who are sui juris. He 


has relied on aruling of the Lahore High | 


Court in Muhammad Rafiqv. Qamar Din (4). 
So far as the ‘present case goes this point 
does not arise asthe defendants are sui juris, 
and are admittedly partners. It is, there- 
fore, not necessary to decide this question. 
‘In passing it may be observed that s. 247 
refers to the benefits of partnership and 
may: fairly be interpreted to mean, as 
benefits which the minor would have enjoy- 
ed by being made a partner if he were 
sui juris. Though a creditor may not sue 
his debtors asa firm when such debtors are 


one adult and one minor, it may still be- 


competént to a minor to sue the person 


“who admits him to a share in the profits of 


his business, for accounts of such: profits. 

It is objected that the frame of the suit 
is bad as being one for dissolution of part- 
nership and accounts and the decrees should 

. be vacated. The mode of taking accounts 
whether the plaintiff is a -partner or not, 
would be the same. The accounts have 


heen taken and the amount due to the 


“plaintiff ascertained. The defendants have 
not been prejudiced in. any way by” the 
frame of the suit. 
directly. putin issue in the lower Court. 
Under the circumstances, we consider that 
there i$ no hardship on the defendants if we 
treat the suit as one for accounts simpli- 


citer and vary the preliminary decree of 


the lower Court:accordingly. 

In First Appeal No. 54 of 1921 onby two ob- 
jections have be&n pressed on behalf of the 
plaintiff, (1) that the lower Court was in 
error in allowing the defendants to retain 
his press -and its belongings, 
acquired by the concern and certain iron 


patris used in the press, for Rs. 40,000. 
"O Bi Tad: C Cas. -95; 4 U, P, L. R. (Li) G (1928) A. 


LR 
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The effect of s. 247 was, 


the lands h 
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instead of putting them to, sale, ‘and (2) 
that the lower Court was in error; in allow- 
ing a sum of Rs. 2,100 to one of the defend- 
ants for services rendered by ao after the 
plaintiff's father was excluded 

Now, with regard to the first objection, it 
would appear that it was intended’ to allow 
the defendants to retain the property at a 
fair valuation. They were the capitalist 
partners and they were the only persons -, 
expected to buy. The Commissioner was 
empowered to take evidence on that point. 
The plaintiff's own witness valued this pro- 
perty at Rs. 40,000 and this valuation was 
accepted by the Court. If the plaintiffs 
wished to adduce further evidence as to the 
value they should have done so before the 
Court Commissioner. It was urged that ` 
this valuation of Rs. 40,000 was exclusive 
of the value of the iron patris, But. the 
Commissioner was examined in Court 
on this point, and he definitely stated 
that this ‘valuation was inclusive of 
every thing then lying at the press. We 
think this objection has been rightly dis- , 


` allowed. 


With regard to the item of Rs. 2,100 
again we are’satisfied that Ghanshamdas , 
was excluded from rendering services, for 
no fault of his whatsoever. It is difficult to . 
assess’ the extra labour thrown on the 
defendants in consequence of Ghanshamdas 
not working at the press after May- 1918. 
He has, how ever, not been sitting idle, and 
has earned a salary of Rs. 100 or Rs. 125 per 
month which he would not have been able 
to earn if he had worked at the press, and 
has considerably benefitted thereby. Three- 
fourth of the amount of Rs. 2,100 falls on 
the defendants, and we do not consider that 
a sum of about Rs. 500 which the plaintiff 
has been made to bear in consequence of- 
Ghanshamdas not working at the press 
for twenty one months is either inequitable 
or unfair. 

We dismiss both the appeals and the 
cross-objections with costs. 


Appeals dismissed. 


q ` 
[86 I. C, 19257 


MADRAS HIGH COURT. 
Sgconp Civin APrPRAL No. 1135 or 1922. | 
September 16, 1924. 
Present:—Mr. Justice Devadoss. 

* VALLUVANATKARA VALLABHA 
VALIA RAJA AVERGAL—DEFENDANT 
No, B—APPELLANT | 

: versus 


VALLUVANATKARA MANAKATA 
KOVILAKATH VEDATURATH AND 
, OTHERS—PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), $. 4?—Execu- 
tion of decree—Fraudulent delivery of property— 
Aggrieved party, remedy of.. 

Though a person. who was once a party might be 
exonerated in the course ofthe suit and though no 
decree is passed against him and no reliefis given 
agajnst him, yet if any question by virtue of the 
execution of that decree between the parties arises, 
such question must be determined according to the 
provisions of s. 47,0: P. C., that is tosay, in execution; 
no separate suit will lie for the purpose of agitating 
any question which arises by reason of the execution 
of the decree, provided the party which raises the 
question was a-party to the suit in which the decree 
was passed. Therefore, if in execution: of a decree a 
person, who wasa party to the suit, is deprived 
fraudulently of his property his remedy is by pro- 
per application and not by suit. i 


Second appeal against the decree of the 
Court of the Subordinate Judge, South 
Malabar, at Palghat, in-A.‘S. No. 536 of 
1914, preferred against that of the Court of 
the District Munsif, Palghat, in O. S. No. 
522 of 1912. l 
` Mr. E. Kuttikrishna Menon, for the 
Appellant. 

Mr. A. Sivarama Menon, for the Re- 
spondents. 


’ JUDGMENT.—This second appeal is 
by the 36th defendant in the suit. His 
contention is that items Nos. 1 and 2 had 
been in .his possession and the plaintiff is 
not entitled to any remedy in. respect of 
them. The plaintiff Kovilagam was a 
party to the suit, O. S. No. 12 of 1895 and it 
was found in that suit that these two 
items did ‘not belong to the 36th defend- 
‘ant, but in the execution proceedings, the 
36th defendant evidently without the know- 
ledge of the plaintiff Kovilagam got deli- 
very of these two items and has continued 


in possession of them tillnow. There isa 


distinct finding by the District Munsif that 
this delivery was evidently effected by 
fraud. The first objection raised by the 


appellant to the decree of the Subordinate ` 
Judge is that a separate suit does not lie 


Jor the’ recovery of the possession of these 


qwo items, The Subordinate Judge has. 
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decreed these items in fayour of: the 
plaintiff. Mr. Krishna Menon contends 
that s. 47 of the C. P..C., is a bar to a suite 
in respect of these two items. I think the 
contention is a sound®ne. , The terms of 
S, 47 are very wide: “Adl questions arising 
between the parties to the suit in which 
the decree was passed, or their representa- 
tives and relating to the execution, dis- 
charge or satisfaction of the decree, shall 
be determined by the Court executing the 
decree amd not by a separate suit.” Though 
a person who was once a party might be 
exonerated in the coume of the suit and 
though no decree is passed against him 
and no relief is given against him, yet 
if any question by virtue of the execu 
tion of that decree between the parties 
arises, such question must be determined 
according to the provisions of s. 47, that is 
to say, in execution; no separate suit will 
lie for the purpose of agitating any ques- 
‘tion which arises by reason of the execution 
of the decree, provided the party which 
raises the question was a party to the 
suit in which the decree was passed. In 
this case, though there was a distinct find- 
ing by the Court that these items be- 
longed to the plaintiff Kovilagam and not 
to the 36th defendant, yet in execution the 
36th defendant was able to get these pro- 
perties delivered without the knowledge of 
the plaintiff Kovilagam and without notice 
to the plaintiff.: Notwithstanding that I 
think the provisions of the section are so 
clear that itis not possible to hold that 
in a separate suit the question as to the 
right to these properties can be agitated, 
the plaintiff had his remedy in execution. 
His contention is that he had no know- 
ledge of it and that the proceedings were 
in fraud of his rights. If there was fraud 
and he was kept out of the knowledge of 
the execution proceedings he cOuld enforce 
his remedy by a proper application as the 
law of limitation allows him the deduction 
of time during Which he was kept out’ 
of the knowledge of the execution pro- 
ceedings. This matter is concluded by 
authorities and I do not think it is neces- 
sary to discuss this queséion in detail. In 
Ramaswami Sastrulu v. Kameswaramma (1), 
a Full Bench of the High Court held that 
even if a person who was a party was 
subsequently exonerated in the course of 


(1) 23 M. 381: 10M. L. J, 126; 8 Ind. Dec. (N, s.) 
653 (F. B.). 


Li 


948 | 


the suit, yetehe was a party for the pur- 
pose of a. 244 of the old Code correspond- 
tng to s. 47 of the present Code. The 
learned Judges distinctly disagreed with 
the reasoning of tle learned “Judges in 
Nagamuthu v. Savatimuthu (2) upon which 
Mr. Sivarama Menon for the respondent 
(plaintiff) relied. In arecent case decided by 
the Patna High Court it was held that 
even if a party to the suit was not a party 
to the execution proceedings, yet he lost 
his right to bring a suit if in the execu- 
tion proceedings, something was done to 
his prejudice. Tht learned Judges rely 
upone the Wording of the section and say 
that whether he was a party to the exe- 
cution proceedings or not, he is bound 
by these proceedings and he could only 
get these proceedings upset in the manner 
provided for by the rules relating to the 
execution of decrees. lf any property was 
improperly delivered to the plaintiff it was 
open to the party who lost the property to 
get back the property in the mode pro- 
vided for by the C. P. C., in other words, 
no suit would lie to set aside anything 
that was done in execution of the decree 
passed in a suit to which the person raising 
objection is a party. That being so it is 
not necessary to consider the other ques- 
tions raised in this appeal, 

In the result the appeal: is allowed and 
the judgment ef the Subordinate Judge 
is reversed and the plaintiff's suit as regards 
items Nos. l and 24s dismissed but consi- 
dering the fact that the 36th defendant did 
not ask for a specific issue on this point 
and considering that this question was 
not raised in both the lower Courts and 
considering his fraudulent conduct, I think, 
he is not entitled to costs, either in this or 
in the Courts below. 
V.N. YO 


Appeal allowed. , 
Zz. : 


4 i 
(2) 15 M. 226: 2 M.L, J 109%; 5 Ind. Dec. (xN. s.) 
508. bi : 4; 
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PATNA HIGH COURT. 
-Lerrers PATENT APPEAL No. 81 oF 1923. . 
October 27, 1924. - 

Present :—Sir Dawson Miller, KT., Chief e 
Justice, and Justice Sir B. K. Mullick, Kr., 
'Maharajadhiraj Sir KAMESHWAR 
SINGH—APPELLANT 
VETSUS 

Sheikh WAIZUL HAQ— RESPONDENT. . 

. Custom, proof of—Length of period for which proof 

necessary—Landlord and tenant—Payment in respect 
of juice-yielding palm trees. 

It is dangerous and improper to lay down any 


. fixed time for which it is necessary to adduce evi- 


dence to show that a certain custom exists. |p. 949, 
col. 1.] 

- In a snit for rent the landlord alleged that there 
was acustom of the village wheroby the tenantein 


„addition to the rent .for the land was also liable to 


pay to the landlord a certain sum by way of sairat in 
respect of palin trees when they became juice-yield- 
ing. The evidence relating to the existence of the 
custom extended to a poriod of twenty years before 
‘suit and it was found that the raiyats had been pay- 
ing sairat without question to the landlord : 

Held, that the evidence adduced was sufficient to 
prove the alleged custom, [ibid.] 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Foster, dated the 28th 
November 1923, reported as 78 Ind. Cas. 463. 

Messrs. K, P. Jayaswal and M. Prasad, 
for the Appellant. ` 

Mr. L. K. J ha, for ihe Respondent. 


JUDGMENT. 
. Miller, C. J.—This case came before. 
us on appeal under the Letters Patent on 
the 28th November last year from a decision 
of Mr. Justice Foster affirming the 
decision of the Subordinate Judge which 
in turn affirmed the decision of. the Munsif. 
The question for determination in the case 
was whether the plaintiffas landlord was 
entitled in respect of a certain holding to 
claim from his tenant not merely the 
recorded rent butin addition, certain small 
sums in respect of palm trees. The case 
alleged on behalf of the landlord was that 
there was a custom of the village whereby 
the tenant in addition to the rent for the 
land was also liable to pay the landlord 
certain small sums by way of sairat in 
respect of palm trees when they became 
juice yielding. 
Both the lower Courts appear to have 

taken the view that if these sums were 
recoverable at all they were included in 


the term rent and as the rent was recorded 


in the record-of-rights at a certain fixed sum 
nothing more than that sum was recover- 
able. ` 

When the case came before this Bench 


(88.1. O. 1925]. 


„on appeal from .Mr; Justice Foster under 
the Letters Patent’ we took the view that 
there might be such a custom as that 
alleged by the landlor® but as the point 
had not been dealt with by either of the 
lower Courts w@remanded the case to the 
Court of the Subordinate Judge fora finding 
upon the question of custom, 


The case has accordingly been dealt with ` 


on remand by the Subordinate Judge and 
the conclusions arrived at by him are set 
out in his judgment dated the l4th 
January 1924. The conclusions he arrives 
at are :— 

“(1). That.the:plaintiff does realise sairat 
at the rates claimed in respect `of juice 
‘yielding palm trees standing on the raiyati 
holdings of all the raiyats of the village. 


(2) That he has been doing so openly and’ 


without coercion and without interruption 
at least from 1311 F. ` 

- (3) That itis notan illegal imposition.” He 
adds “The. whole village, in my opinion, 
would never have paid sairat for ‘such a 
length of time to the plaintiff if there had 


been no local custom in their village as- 


alleged in the plaint. For the above 
reasons Iam of opinioa that the plaintiff 
has established the custom regarding sairat 
as alleged in the plaint.” 

That is a conclusive finding in favour of 
the custom and the only objection to enter- 
ing judgment on behalf of the plaintiff for 
the whole amount claimed that has been 
urged before us is that the period covered 
by the evidence relating to the custom is 
only a period of something like’ 20 years 
from the present day and that is not in 
itself sufficient to establish an immemorial 
‘custom. It would be, in my opinion, very 


dangerous and improper to lay down.any’ 


fixed time for which it is necessary to 
adduce evidence to show that a custom 
exists. The-learned Judge for the reasons 
given by him has come to the conclusion 
that the evidence is -quite’ sufficient to 
prove an immemorial ‘custom. Indeed he 
gays that the raryats would: never have 
paid this sairat for such a long period of 
time if there had not in fact been a local 
eustom in the ‘village.to that effect and 
in arriving at this conclusion, in the absence 
-of any evidence to the contrary by the 
defendants, I think, he was amply justified 
on the evidence. 
‘the appeal must be allowed; judgment will 
be entered for the plaintiff for the amount 
claimed which includes both the rent 
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In my opinion, therefore, 
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proper and the additional sums for ‘sairut 
in respect of the juice-yielding palms. 
The plaintiff is entitled to his costs here and 
in all the Courts belaw. 

Mullick, J.—I agree. 
ZE Appeal accepted, 





MADRAS HIGH COURT. 
Second Civit APPEBAL No. 1508 or 1922. 
October 22, 1924. 
Present:—Mr. Justice Devadoss.* 
KARIPPAYI KATHIRI AND OTAERS— 
PLAINTIFFS—-APPELLANTS 


versus 
KARUTIPRATH KANNAN—DeEFENDANT 


No. 2—-RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 11, O. IT, 


. T, 2—Subsequent suit for same relief based on digfer- 


ent cause of action, whether barred. 

Where the causes of action in a previous and sub- 
sequent suit are different, the mere fact that the same 
relief is claimed in both, will not bar the subsequent 
suit. A 

Thrikaikat Madathil Raman v. Thiruthiyil 
Krishnan Nair, 29 M. 153; 16 M. L. J. 48 and Mangal- 
athammal v. Veerappa Goundan, 52 Ind. Cas. 813; 
(1919) M. W. N. 287, followed. . z 

Plaintiff brought a suit claiming possession of a 
certain property on the basis of a marypath of the 
year 1902. The suit was dismissed. Then a subse- 
quent suit was brought for the same relief on an earlier 
marupath of the year 1876: . 

Held, that the causs of action in the subsequent 
suit being different from the cause of action of the 
earlier suit the subsequent suit was not barred. 

Second appeal against the decree of the 


Court of the Subordinate Judge, Telli- 


‘cherry, in A. S. No. 113 of 1921 (A. S. 


No. 435 of 1920, on the file of the District 
Court,. North Malabar), preferred against 
that of the Court of thé Additional Dis- 
trict Munsif, Tellicherry, in O. S. No, 
177 of 1919, (O. S. No. 5708 1919, on the 
file of the Court of the District Munsif, 


-Cannanor). 


Mr. K. Kuttikeishna Menon, for the Appel- 
lants. s 
Mr. N. Govindan, for the Respondent. 


‘ JUDGMENT.—The only point argued 
in this second appeal is that the plaintiff's 
suit is not barred by reason of the decree 
in Original Suit No. 364 of 1915. The 
plaintiffs brought Original Suit No. 361 of 
1915 on a marupath dated the 27th Januar 
1902 and claimed possession of Items 4 
and B. It was found in that suit that Item 
B was’ not included in the marupath of 
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“19027 and ego far as Item B was concerned 
the plaintiff's suit was dismissed. He has 
“brought the present suit on an earlier 
marupath dated thg 9th October 1876 and 
has asked for possession of Item B. The 
District .Munsif. gave: a decree, but the 
Subordinate Judge held that tht present 
suit was barred by reason of. the previous 
suit Original Suit No. 364 of 1915. Itis 
somewhat difficult to follow the argument 
of the learned Judge when he gays that 
the plaintiff had only one’ cause of action in 
both the suits and that he is not, there- 
fore, entitled to succeed in the present suit. 
Original Suit No. 364 of 1915 was based 


upon a marupath of 1902 whereas the present. 


one is based upon the marupath of 1876. 
The causes of action..in the two suits are | 
different. What is- urged on behalf of the ` 
respondent is that the same relief was 
‘claimed in both, namely, possession of the 
‘property, and, therefore, the present suit 
“must be held. to be barred. No doubt, 
:the plaintiff did claim possession, but he 
based his former suit upon one cause of ac- 
tion and he based the present suit upon a 
different cause of action. - When. ‘the 
causes: .of action are different it can- 
not be said from the mere -fact that 
‘the same relief is claimed in both, 
that the” later suit is barred by reason of 
‘the earlier suit. The ‘point is governed by 
authority: vide Thrikaikat M adathil Raman 
v.” ‘Thiruthiyil Krishnan Nair (1). In 
a recent case Mr. Justice Sadasiva Iyer held 
that if a person has two titles derived from 
two different persons, and if he sues on 


one title and fails, it is open to him to’ 


‘bring another suit upon the other title and 
succeed [Mangalathammal v. Veerappa 
Goundan (2)). It is unnecessary to discuss 
‘this question further. The second appeal 
is allowed, The decree of the Subordinate 
Judge is set aside and that of the District 
Munsit restored with costs in both Courts. 
‘Time for payment of the value of improve- 
ments extended by three months from this 
date. 
V.N. V. “6 


Appeal allowed. 4 


a) 29 M. 153; 16 M. L, J. 48. 
(2) 52 Ind. Cas. 813; (1919)- M. W. N. 287. 
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SIND JUDICIAL COMMIS- . 
” “SIONER’S, COURT.. 
ORIGINAL CIVIL, Sure No. 789 or 1922: 
December 23, 1924. ` . 
Present:—Mr. Raymond, A. J. ©: 
HEMRAJ KANJI AND OTHERS— 
: PLAINTIFFS ` 
g VETSUS 
TOPAN VISHINJI AND OTHERS— 
- , DEFENDANTS. 

Contract Act (IX of 1872), s. :258—Partnetship =. 
Hindu, Law—Joint -family--Manager entering into 
partnership with ` stranger—Co-parceners, whether 
partners—Death of partner-—Dissolution of partner- 
ship—Partnership, proof of—Son helping father, in 
business, whether partner. 

Though’ a person carrying on business may hea 
co-parcener in a joint family it does not necessarily 
follow that all his co-parceners are his partners in 
-that business, entitled withhim to hisrights and 
liable like him’ for his liabilities.» If it is alleged 


‘that the other co-parceners are partners in the busi- 


ness, ah fact must be proved by evidence. [p. 952, 
col. 2 


Where the manager of a joint Hindu family enters 


into a partnership with a stranger, sucha contract 
: does not make every member of the family a partner 


in the business. , The manager is accountable to the 
‘family, but the partnership i is exclusively one between 
‘him and ‘the stranger, and is governed’ bythe pro- 
visions of the Contract Act, with the result that if 
the manager dies, the partnership would be. dissolved. 
on his death. The surviving members of the family 
cannot claim , to continue as partners with the 
stranger, nor can they institute any- suit in respect of 
the partnership, fot instance, a suit for dissolution of 
. partnership, norcan. the stranger partner sue the 
eg members of the family as partners. [p. 953, 
cols. 1 & ge 

Section 253 of the Contract Act determines the 
< relations of partners in a partnership in India, and 
there is no provisions in the section laying down 
“that in the case of a partnership entered into fora 
‘single adventure or undertaking, the- partnership is 
not TU by tho death of a partner. [p. 954, 
col. 1 

The fact of abange must be proved by evidence 


:showing that the persons alleged to be partners have 


agreed to contribute their property, labour, or skill 


‘towards the business and to share the, profits: and 
-losses thereof. The mere fact of a son helping -his 


father im the latter’s business and the business ' 

being carried on in their joint names is not sufficient 

to establish a partnership between them. [p. ‘955, 

col. 2] |, í 4 i 
Case-law referred to. 


Mr. Kimatrai Bhojraj, for the Plaintiffs. 
Mr. Kalumal Pahlumal, for the Defend- 
ants. 


JUDGMENT. —Plaintiff No. 1 Hemraj - 
and his sons plaintif No. 2 Kallianji and 
-plaintiffs Nos. 4-8 (minors) are alleged: to 
have been members of a joint undivided 
Hindu family with one Dev Karan the 


-father of plaintiff No, 3. Defendant No, 1 


* 
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is one Topan Vishinji the brother of Mowji 
Vishinji, defendant No. 2 is the nephew of 
defendant No.1, and these also are said to 
be members ofa joint Hindu family with 
Mowji Vishinji. Defendent No. 3 Khimji 
Jetha died during the pendency of the 
suit and his son Meghji Khimji was 
brought on the record as his -heir and legal 
representative. ` 4 f 

The allegations in the plaint are that 
Dev Karan was. the manager of the joint 
family consisting of himselfand the plaint- 
iffs. till his death on 30th August 1920; 
that on Ist January 1917 Dev Karan, Mowji 
Vishinji, Khimji Jetha and Haji Mahomed 
Haji Yusif took up in partnership the land- 
ing business contract of B. S.N. and Oo., 
which was to last for five years. - 

The shares of the parties were equal, 
namely, four annas each. The said part- 
nership deposited Rs. 2,000 in equal shares, 
the amount being returnable to them on 
the expiration of five years. Six months 
after the commencement of the partnership 
Haji Mahomed Haji Yusif retired from 
it, and his share was allotted to Mowji 
Vishinji. 
Jetha transferred two annas of his share to 
Mowji Vishinji. The accounts of the part- 
_ nership were séttled in December 1920 up- 
to 3lst October 1920, and distribution of 
the profits was made. The period of the 


contract with the B. S. N. and Co., expired. 


on the 3lst December 1921, but the contract 
was renewed till the 3lst July 1932. The 
accounts from Ist November 1920 till the 
` termination of the contract have not been 
‘settled ` by the defendants though they 
were called upon todoso. The plaintiffs 
as the surviving members of the joint 
Hindu family consisting of Dev Karan and 
themselves, ask for partnership accounts 
being taken. They value their relief at 
‘Rs. 2,000 inclusive:of a sum of Rs. 500 
. which had been deposited with the B. 8. N. 
‘and Co., as security for the performance 
‘of the contract and express their willing- 
ness to pay additional Court-fees if a 
larger sum is found due to them. They 
state that the cause of action arose on the 
3lst July 1922 when the contract with the 
B. S. N. and Co., terminated. Plaintiffs 
claim no relief against defendant No. 3, the 
son of Khimji Jetha. 

By their written statement defendants 
‘Nos. land 2 deny that Dav Karan was-a 
member of a joint undivided Hindu family. 
Tt is stated that Dev Karan was a partner 


. 
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in the contract in suit in his indivigual 
capacity and not as representing a joint 
family.: It is urged that the partnership, 
was dissolved by the death of Dev Karan 
on the 3lst August “4920 and his heirs 
informed of the dissolugion. The accounts 
were settled in December 1920 at the in- 
tervention of Kanji Jadhowji, the profits 
of the business for the months of Septem- 
ber and October were given to Dev Karan's 
son, plaintiff No. 3, but as he was a minor, 
thé amownt was paid to plaintiff No. 1, 
uncle of plaintiff No. 3. The sum of 


.Rs. 500 deposited by Rev Karan was to be 


paid after the deposit amount ,had been 
recovered from the B.S.N. and Co. It is 
alleged that after the death of Dev Karan 
‘none of the plaintiffs took any part in the 
landing business, and it was distinctly 
understood that none of them had any 
share in it. It is admitted that the con- 
tract terminated on the 3lst July 1922. 
Plaintiffs have no cause of action and are 
not entitled to any partnership account 
beyond 31st October 1920. 

‘The written statement of defendant No. 3 
runson the same lines as that of defendants 
Nos. 1 and 2. 

The following issues were framed in the 
case:— t ° 

1. Were the plaintiffs and Dev Karan 
‘Devji members of a joint Hindi family 
with the latter as its manager till his death 
as is alleged in para. 2 of the plaint? 

Was the partnership mentioned in 
para. 2 of the plaint entered into by Dev 
Karan Devji as manager and on behalf of 
the joint family formed by him and the 
plaintiffs as alleged in para, 2 of the plaint? 

3. Was the partnership dissolved by the 
death of Dev Karan Devji on 31st August 
1920? Was it continued by the plaintiffs 
or any of them as partners in place of Dev 
Karan? e 

4. Was it agreed at the time of the 
settlement of accounts in December 1920, 
that none of thesplaintiffs would have any 
share in the partnership from ‘November 
1920? 

5. Was the period ofthe eontract with 
the B. S. N. and Co., extended to 31st 
July 1922 as alleged in para. 8 of the plaint? 

6. Was the partnership dissolved on 


.2lst February 1921 or ist April 1921 as 


alleged in para. 10 of the written statement? 

7. Are the plaintiffs or any of them en-e 
titled to have partnership accounts opened, 
if so, frem what date-to what date? 
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8. On accounts being taken what amount, 


ifafy, is due to the plaintiffs or any oÔ, 


them? 
9. General. 
< The evidence on the record establishes, in 
my opinion, that Dev Karan was a member 
of a joint undi¥ided family with the 
plaintiffs. On this point there is not only 
' the evidence of ‘plaintiff No. 1 Hemraj and 
Kallianji plaintiff No. 2, who no doubt are 
‘interested witnesses, but there is also the 
evidence of witness Rawji Jethaphoy Ex. 
25 whom I regard as a perfectly disinterest- 
ed witness; and who states that Dev Karan 
was joint in business and estate with 
Hemraj. “No evidence’ has been adduced 
to rebut the evidence led on behalf of the 
plaintifis in proof of their assertion that 
they were joint with Dev Karan. There 


is a further important piece of evidence . 


which confirms the plaintiff's assertion 
that Dev Karan with his son plaintiff No.3 
was joint with the plaintiffs, and that a 
petition was effected as late as September 
1924 between Dev Karan’s son, Chagan 
and other plaintiff. The partition deed has 
not been produced as it has been im- 
pounded by the Collector of Karachi in 
consequence of the deficit stamp duty paid 
on it. Butthe plaintiff No. 1 Hemraj, No. 2 
Kallianji and No. 3 Chagan the son of the 
deceased Dev Karan, have deposed to it. 
Their evidence has been substantially 
’ corroborated by Khemchand, Changoomal 
Ex. 22, a clerk in the office. of Messrs. 
Dipchand and Co:, Pleaders. He has stated 
‘in his evidence that both Chagan Lal son 
of Dev. Karan and Hemraj came to his 
office and asked him to have a partition 
deed ‘drawn up between them. He did 
so, and had it approved of by Mr. Dipchand, 
Pleader, and then handed to the parties 
‘oth the original and the copy of the parti- 
tion deed. è | 
Witness No. 28 a clerk in the Collector's 


„Office eine the partition deed between’ 
ar 


the parties which he said had been im- 
pounded eby the Sub-Registrar and sent 
to the Collector. The document still remains 
with the Qollector: owing to deficient 
stamp not having yet been paid. “As the 
partition deed is*not yet registered, I have 
not received it, in evidence, but I have 
no doubt: asto the factum of the parti- 
tion. There seéms conclusive proof that 
„at the time of the contract with the 
B.S.N. and Co., was taken up by the 
partnership aforesaid, Dev Karan was a 
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member of a joint Windu family consisting 
of himself and the plaintiffs. There is 
also the evidence on the record no doubt 
of the-members of the joint family, that 
Dev Karan was the manager of the famity, 
and this is probably true. He was the 
oldest amongst them, a&ad would naturally 
be the manager of the joint family. My 
finding, therefore, on Issue-No. 1 would be 
in the affirmative. < “ 
It also appears from the evidence of 
Rawji not only that the family was joint 
in estate but also in business, The witness 
Rawji, Ex. 25, cites an instance when 
Hemraj carried on a kerosine oil business 
and Dev: Karan that of a freight broker 
with the B. S. N, and Co., and the accownts 
of both these businesses were settled 
jointly. ; : 
“Now it is well-established law as held in. 
the. case of Vadilal Lallubhai v. Shah 
Khushal Dalpatram (1), that “though a. 
person carrying on business is a co-parcener 
in a joint family, it does. not necessarily 
follow that all his co-parceners are his 
partners in that business, entitled with 
him to his rights and liable like him for 
its liabilities.” Though Dev Karan was a 
co-parcener in a joint undivided family 
consisting of himself and-the plaintiffs or 
probably even the manager of this- joint 
family, it would be necessary to prove that 
the joint family was a partner in the, 
‘partnership that was constituted in respect 
of the landing business of the B. B. N., and 
Co. Unfortunately, the partnership deed 
has not been produced. .Mr. Kimatrai . 
says that it has been suppressed. On the 
evidence, however, it is difficult to say with 
‘any pretensions to accuracy that this asser- 
tion is correct. From the -evidence it 
appears that the original partnership deed 
after its execution was retained by Mowji, 
who undertook to give the other partners 
a copy thereof, but apparently omitted to 
do so. Mowji died four months*before the . 
suit was filed, and his brother Topan who 
has heen examined as a witness states 
that he searched for the partnership deed 
amongst the papers of Mowji, but he could, 
not lay his hands on it. This may or may 
not be true. At any rate, there appears 
nothing on the record to justify the infer- 
ence -that the partuership deed has been 
suppressed. In its absence we are depend- 
ent on.the-cral evidence as to the cons- 


` (1) 27 B. 157; 4 Bom, L. R, 968, 


-~ of it. 
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titution of the partnership. - As observed, 
three of the. original partners are: dead, 
namely, Dev Karan, Mowji and Khimji, put 
the fourth, Haji Mahomed Haji Yusif was 
‘examined asa witness. He has explained 
how the partnership between the four afore- 
said persons c&me to be constituted. His 
father was the previous landing contractor 
of B.S. N. and Co., and on his death Dev 
- Karan and the witness proceeded to Bom- 
bay where the Head Office of the B.S. N. 
and Co., is situated, to secure the landing 
contract for themselves. There they were 
informed by Kanji Jadhowji, a ee oa 
broker with the B. S. N. and Co., and 

apparently a man with some influence, 
that they should take Mowji and Khimji 
as -partners with themselves. They did 


so, and then obtained the contract. There - 


is’ nothing in the evidence of this witness 
which ° would point to Dev Karan énter- 
ing into the partnership as manager of 
the. joint family, much less any allusion 
that the joint family of Dev Karan was 
a partner in the firm, and not Dev Karan 
in his individual capacity. The witness, 
Meghji, son of Khimji Ex. 16, defendant 
No. 3 in the case, who was examined by 
the plaintifis as their witness stated that 
only Dev Karan wag referred to in the 
partnership deed asa partner, I feel no 
hesitation in.coming to a conclusion on, 
‘the evidence on the record that so far as 
the partnership deed was concerned, Dev 
Karan is described therein as a partner 
in his individual capacity. This is not 
denied by the: plaintiffs, and the utmost 
they can and do assert is that the joint 
family has an interest in the partnership 
inasmuch as Dev Karan was a member 
But it is one thing to assert that 
they are entitled to the profits of the part- 
nership by reason of Dev. Karan being 
a joint family member and another that 
the joint family itself was one of- the par- 
tners in the partnership business. 

In Mulla’s Hindu Law, page 235, 4th Edi- 
tion, cl. (2) to para. 192, there occur the 
following remarks:— 

“Tt is incompetent to the manager of a 

joint family business acting on behalf of 
` the family to enter into a’ partnership 
with a stranger. But such a contract does 
not make every member of a joint family 
a partner. The manager, no doubt, is 
accountable to the family, but the part- ` 
nership is exclusively one between him 
and . the _strariger. ‘Such a ; perencranay, 
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would be. governed by the provisions of 
the Indian Contract Act, with the result 
that if the manager died, the partnership 
would be dissolved on his death. ‘The sur- 
viving members 6% the family cannot 
claim to continue ag partners with the 
strangers.. Nor can they constitute any 
suit in respect. of the partnership, e. g., 
a suit for dissolution of partnership, nor 
can 'the stranger partner sue the surviving 
members as partners.” 

In Sekkanadha Vannimundar v. Sokka- 
nadha Vannimundar (2), it was held that 


. where K, the manager ofa joint Hindu 


family enters into a partnership for the 
family benefit with S, a stranger to the 
family, the’ partnership i is dissolved on the 
death of K, inthe absence of any agree- 
ment with the survivors. In Gang gayyd v. 
Venkataramiah (3), it was held “A con- 
tract of partnership entered into by the 
manager of a joint „Hindu family with 
strangers does not ipso facto make the 
other members of the family partners, and 
not, being partners, the other members 
undivided cannot 
institute any suit in respect of the part- 
nership.” In Kharidar Karpa Company 
Lid., v. Daya Krishen (4), it was held that 
“other members of a joint Hindu family 
must not be treated” as necessarily or 
ipso facto partners in any partuership into 
which a member of family, or even the mana- 
ger of the joint family may see fit to 
enter”. 


I have assumed in this case that Dev 
Karan éntered into the partnership as the 

manager of the joint Hindu family, and 
very. probably he did so, though the part- 
nership deed is silent about it. Now 
Dev Karan died on ‘30th August 1920, 
and 8. 253, Indian ‘Contract Act, is sas 
follows:— 

“Tn the absence of any contract to the 
contrary, the relations of the partners are 
determined by the following rulest—. 


x 
e 


(vit) Tf from any cause whatsoever, any 
member of a partnership ceases to be so, the 
partnership is dissolved as between all the 
other members.” . 

(x) Partnerships, whether entered into for 
a fixed term or not are dissolved by the 
death of any partner.” - 

28 M. 344. 

Ba 43 Ind. Cas. 9; 41 M. 454; 6 L. 
-w> N. 805; 22 M. L. T. 527; 34 M. L. 
` 4) 58 Jad. Cas, 765; 43; A. 116; 18 


W..708; (1917) M. 
J. 271, 
A. L. J. 937.4 


954 

Mr. Kimatrai for the plaintiff has contend- 
ed that the partnership in this case was 
nòt dissolved by the death of Dev Karan 
inasmuch as (1) that there was an agree- 
ment to the contrary ‘that the partnership 
should not be dissolved by the death of 
Dev Karan; (2) that the share in thepartner- 
ship was not exclusively that of Dev Karan, 
but of the joint family, and, therefore, the 
death of Dev Karan did not operate as a 


“dissolution of the partnership; and (3) the: 


partnership being constituted for “a single 
adventure for a‘ fixed period it could 
not terminate beforé the expiry of that 
| period. | ° tons 
In connection’ with the last point, Mr. 
Kimatrai relied on a passage in Hindley 
‘on Partnership, and the case of MaClean 
v. Kennard (5). In the former it is stated 
that “If a partnership be entered into for 
a single adventure or undertaking an agree- 
ment that the partnership shall last’ until 
the termination of the undertaking or 
adventure will be inferred,” and the above 


case: of MaClean y. Kennard (5) is referred, 


to in support ofthis proposition. Now s. 32 
of the English Bankruptcy Act, cl. (2) 
provides “Subject to any agreement between 
the partners, the partnership is dissolved 
if entered into for a single adventure or 
undertaking ‘by the termination of that 
adventure or undertaking." There is. no 
analogous provision in s. 253, Indian Contract 
Act, which determines the relations of part- 
ners and I do not think I would be justified 
inimporting into partnership constituted 
in India a provision that finds its place in 
the English Law, and as to which no refer- 
ence has advisedly, I take it, been made in the 
Indian Law. In Halsbury’s Laws of England, 
Vol. XXII, p. 86 the following observations 
appear :— : 

“Subject tọ any agreement between the 

partners, a partnershipis dissolved as regards 
all the partners by the-death ofany partners 
vases Ùnless the articles otherwise provide 
neither the ‘surviving partners nor the per- 
sonal representatives of a deceased partner 
are entitled pr bound to continue a part- 
nership, though the terms thereof may be 
unexpired at the time of the death”. 

It is not even suggested in the present, 

case that there was any ‘provision in the 
partnership deed that the partnership was 
to continue despite the death of any partner 
and further the nature of the business under- 


(5) (1874) 9 Ch. 336; 43 Li J. Ch..323; 30. T. 186; 
22 W. R. 382. 
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if no period oftime has been fixed: for its 


termination, the partnership might be taken 
to last as long as the B., 
continued to do business go. Karachi. In 
the present case admittedly ‘the partnership 


was to last fora period of five years only ` 


and the death of Dev Karan before the 
expiry of this period dissolved the partner- 
ship as amongst allthe partners. I am of 
opinion that there is no substance in the 
contention of Mr. Kimatrai.that the partner- 


€ 
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taken by the partners could hardly be deem- 
ed apaitnership for a single adventure, for 


B.N. & ‘Oo., . 


ship continued even after the death of. 


Dev Karan as it was restricted to a single 
adventure. å 
Mr. Kimatrai cited the case of Mayadts 
Lakhmidas v. Bhagwan Das Parmanand (6), 
in Suit No 290 of 1919 of the Court of the 
Judicial Commissioner of Sind, as showing 
that the death of a member of a joint Hindu 
family would .not dissolve a partnership in 
which the joint family was a partner. : The 
judgment in this case was delivered by me 
and upheld: by the Court of Appeal in 
Managalsen v Firm of ` Bhagwan Das- 
Parmanand (1). But this case can hardly be 
deemed an authorityin the present one, for 
there I arrived at the conclusion on the evi- 
dence that the joint family was a partner in 
the firm and that, therefore, the death of one 
of thé members of the joint family did not 
dissolve the partnership. In the present 
case the fundamental question is whether 


‘the joint family of which the deceased Dev 


Karan wasa member was a partner in the 
partnership business of landing goods for 
the B.S. N. and Co, 


Mr. Kimatrai strenuously contended that 
s. 253, Indian Contract Act relating to the 


mutual relations of partners contemplates 


the absence of any contract to the contrary, 
but thatin the present case there was a 
contract to the contrary as evidenced by the 
conduct of the parties, and conseqtently the 
death of Dev Karan must not be taken as 
operating to dissolve the partnership. In 
his opinion the conduct of the partners 
in the firm clearly indicated that both 
before and after the' death of Dev Karan 


_ he (Dev Karan) was not regarded as apartner 


in his individual capacity but as. the 
manager ofthe joint family consisting of 
himself and the ‘plaintiffs and that the 


other partners understood that it was the ` 


76 Ind. Cas. 359; (1924) A. IL R 6 41. 
80 Ind. Cas. 583; (1925) A. I. R. (8. 63. 
. 
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` joint family that was one of the partners 


“in the partnership. The strongest.piece of 


evidence on which Mr. Kimatrai has relied 
én support of this contention is the settle- 
ment of accounts after. the death of Dev 
Karan. The p&rtnership: accounts were 
settled fora period of 22 months, namely, 


12 months of the year 1919 and 10 months’ 


of the year 1920 ending with. 3lst October 
1920 as referred to in Exs. 13and 15. Now 
Dev Karan died, as I have observed, on the 
30th August 1920 and the settlement of 
accounts which included the months of 
September and October is strong evidence 
according to the plaintiffs that the partner- 
skip was not dissolved by the death of 
Dev Karan. Defendants, on the other hand, 
contend that the inclusion of the profits of 
the partnership which had accrued in the 
months of September and October was in- 


| tended asa concession or bonus to the. 
‘minor son of the deceased Dev Karan and 


was awarded to him because of the interven- 
tion of Kanji Jadhowji, who, as I have 
observed, was instrumental in securing the 


contract, and who probably, therefore, exer- | 
` cised some influence over the partners. ` It 
appears to me that the argument as to the’ 


inclusion of the profits for the months of 
September and October is not of 
much avail to the plaintiffs. If the 
partnership were not to be taken as dissolv- 
ed by the death of Dev Karan there, would 
be no necessity fora settlement of accounts 
for a period of ten months only, when in the 
previous’ years the partnership accounts 
were settled at the end of every year, and 
if the joint family of Dev Karan were a 
partner in the firm, the partnership would 
“still have continued in spite of the death 
-of Dev Karan, and the accounts would 


“have been settled at the termination of the 
. year 1920, No doubt, plaintiffs Nos. 1 and 2 ~ 


played an important part at the time of the 
settlemeift of accounts, but there is nothing 
extraordinary in this circumstance, for they 
watched the interest of the minor son of 
Dev Karan who was joint with them. 


With the object of showing that the, 


joint family of Dev Karan was a part- 
ner in the partnership, Mr. Kimatrai 


strongly stressed the point that Kallianji,’ 


plaintiff No. 2, the son of plaintiff No. 1 
Hemraj, attended to the landing business 
of the partnership both before and after 


` the death of Dev Karan. Now Kallianji 


has been an employee in the B.S. N, & Co. 
‘for a period of about ten years; as he work- 
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ed in the office it appears tlrat he assisted 
Dev Karan inthe freight business wet 
Dev Karan did for the B.S. N. & Co., an 

it also appears that*be did some work in- 


` connection with the landing business such 


as the preparation of*bills, settlement of 
shortages, etc. Now Kallianji himself states 
that for three years before his death Dev 


Karan ceased active participation in the 


management of the landing business. In 
all prokability Kallianji attended to the 
work ‘that Dev Karan would have had to 
transact. The assistaņce rendered to Dev 
Karan by Kallianji seems to mg natural in 
the circumstances of the case. As I have 
observed, the landing business was a busi- 
ness in which the joint family was interest- 
ed and Dev Karan being an elderly man, 
Kallianji particularly by reason of his being 
in the office, would have ‘rendered him 
some assistance. Butit isa farcry from 
this to say that, therefore, the joint family 
wasa partner in the partnership business 
or recognized as such by the other partners. 


"In Sawanmal Pinanmal v. Pinanmal Dan- 


mal (8), it was held that the mere fact ofa 
son helping. his father in the business and 
the business being carried on in their joint 
names was not sufficient to establish a 
partnership between them. Kallianji out 
of respect due to Dev Karan, the’ head of 
the family, would be prompted by his filial 
duty towards him to help him in his work, 
but this would not make Kallianji a partner 
with Dev Karan, much less make him and 
the other members of the joint family 
partners in the partnership business. As 


“was held in Vadilal Lallubhai v. Shah 


Khushal Dalpatram (1): “The fact of part- 
nership must be proved by evidence show- 


“ing that the persons alleged to be partners 


have agreed to continue their property, 
labour or skill in the business and to share 
the profits and losses thereof.” I am far 
from being satisfied on the evidence thas 
Kallianji or anyother member of the joint 
family of Dev Karan‘took any p&rt in the 


-management of the partnership business 


after the death of Dev Karane 

Mr. France, Agent of the B.S. N. 4 Co., 
has stated in his evidence that Kallianji 
worked even after the landing contract had 
expired. But Ido not think this statement 
is quite accurate, for the same witness has 
stated that after the death of Dev Karan 


‘the monies due to the partnership were 


®© 2S. L. R. 13. 


` plaintiff nor any member of his family - 
This nbtice was. 
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paid? to Mowji and Kallianji only- in the 


latter s absence and by his authority. 


‘Further, by Ex. 9, a letter written on 21st 
February 1921 by Mọwji Vishinji & Oo., 
to. plaintiff No.1, the latter was informed 
that Dev Karan’s ¢nterest in the partner- 
ship business ceased on his death, and that 
after the settlement of accounts above 


‘referred to the business was carried on 


solely by Mowji Vishinji,-and neither the 


bad any interest in it. 


. sent within a period of two months from the 


settlement of accorfnts, and it is, therefore, 


` - highly improbable that the other, partners 


“in the partnership could have consented 


to Kallianji taking part in the manage- 


ment of the landing business since they - 


expressly repudiated his right to ‘any 
interest in the partnership business which 


. according to them had ceased with the 


death of Dev Karan. The notice of the 
dissolution of the partnership was clear and 
definite disclaiming any interest by the 


_ plaintiffs in the partnership since the 


death of Dev Karan, and though Mowji-was 
alive for a period of about 16 months after 
Dev Karan s death, it is remarkable that 


| ng proceedings were taken against him, for 


the suit was filed only on the 24th August 
1922. kb was faintly urged that at the time 
of the settlement of the accounts a sum of 
-about Rs. 700 was deducted as. income- 
tax for the year 1921, the insinuation being 
that 
interest in the business even after Dev 
Karan's death. - 
of Kallianji as to this deduction of income- 


_ tax, and I am not, prepared to hold ee 


even if the income-tax was deducted, 


- implied a continuation of the plaintiff's 
_ interest in the partnership business, 


Mr. Kimagrai cited the case of Maham- 


. mad Kamil v. Hedayatullah (9), where it was 
- held “Where on the death ‘of one partner, 


“the sufviving partner continued the busi- ` 
ness, he was liable to give ‘to the representa- 


- decidendi of the case for in the body 


tives of the deceased partner a share in 


._,the profits gf the business which may have 


acerued subsequent to the death of the 
deceased paftner*’ The head-note in this 
case does not correctly express the ratio 


of 
the judgment it will be observed that the 


“business was continued ‘by the surviving 
“partner with the aid of the capital of the 


9) 64 Ind. Cas. 861; 48-C. 906; 33 C L J. 411; 26 
O, Wd N. 463; (1922) A. L R. (©) 122. 
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the plaintiffs were to. retain -their 


There is only the evidence’ 


(86.1.0. 1925) 


deceased partner. There are-no similar 
circumstances in the present case, for it is 
not even alleged that on the death of Dev 
Karan there was any money lying invested 


. by him in the partnership business which 


the surviving partners, utilized for the. 
continuance of it. The case of Gokul 
Krishna Das v. Shashi Mukhi Dasi (10). 


- was also cited. In this case it was held 


that “where on the death of a partner the 

business was carried on the assumption 

that his widow was a partner, the conduct 

of the parties showed that there must have - 
been a contract between the original parties 
that the partnership would not be dissolved 

‘by the death of a partner within the mean- 
ing of cl. (10) of the s. 253, Indian Contract - 
Act, but should be continued with the 

representative of the deceased as a partner.” 

I fail to understand the applicability of 

this case to the facts of the present case. 

In the partnership. deed Dev, Karan is. 
shown as a partner in his individual capa- 

city, not even as a manager of a joint 

family. There is no stipulation in the part~ 

nership deed that the death of any partner 

was not to dissolve the partnership, and 

there is nothing in the conduct of any of 

the partners which would tend even remote- 

ly to indicate that they recognized the joint 

family of Dev Karan as a partner in the 


partnership business. 


I am, therefore, of opinion that Mr. 
Kimatrai's contention that there was a 
contract to the contrary, that is to say, that 
the partnership was not to be dissolved by 


. the: death of Dev Karan and consequently ` 


cl: (10) of s. 253, Indian Contract Act, did . 
not come into force has not. been substan- 
tiated. I, therefore, now propose to record 
my findings on the issues :— 

My findings on Issue No. 1 has been al- 
ready stated. : 
Issue No. 2.—There is no evidence that 
Dev Karan entered into partnership as the 
manager of a joint Hindu family, but I- 
hold that he was joint with the plaintiffs 
at the time he entered into the partnership. 
business, and the business was for the 
benefit of the joint family. ; 

Issue No. 3.—Ist part, in the affirmative. 
2nd part, in the negative’ : 
Issue No. 4.—No such agreement has been 

proved. P 
Issue No. 5.—In the affirmative. 
Issue No. 6.— Unnecessary, as. I hold that 


oof”? 13 Ind. Cas, 23; 16 O, W. N, 299; 15 Gi, J. 


$ 
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the partnership was dissolved by the death 
of Dev Karan on 30th August 1920, 

Issue No. 7.—In the negative. 
l Ki ssue No. 8. —Unnecessary. 

“Plaintiff's suit is dismissed with costs. 

Z. K. -o0 


` 


Suit dismissed. 


` 





| ALLAHABAD HIGH COURT. 

-Orvı& Reviston No, 171 or 1924. 

January 14, 1925. 
Present:—Mr. Justice Mukerji. 
FAZAL HUSAIN —J UDGMENT-DEBTOR 
' — APPLICANT 
versus 
Sheikh PAZATUDDIN—Duosze- 
HOLDER—OPPOSITE Parry. 
Civil Procedure Code (Act V of 1908),0. XX, r. 14 
—Pre-emption decree, construction of-—-Payment 
directed within two months of decree becoming final, 
effect of. 
č Tho decree in a pre-emption suit directed that’ the 
` purchase-money must be paid within two months of 
the decision of the Court becoming final: . 

Held, that the decision of the Court would become 
final only after the expiry of the period of limitation 


prescribed for an appeal therefrom, irrespective of ’ 


the fact whether an appeal was or was not filed, and 
that the decree-holder had a period of two months 


after the expiry of the period of limitation for an ` 


appeal within which to pay the purchase-money. 
Oivil revision from an order of the Munsif, 
ae West, dated the 19th August 
1924. 
- Mr. Zamirul Haq, for the Applicant. 
“Dr. K. N. Katju, for the Opposite Party. 


JUDGMENT .—-Nobody has appeared 
to oppose this application in revision. 
. The suit out of which this application 
has arisen was a pre-emption suit and the 
decree was made by a Munsif on the 7th of 
‘May 1924 in favour of the plaintiff. The 
order was that the purchase-money, a sum 
of Rs. 50, was to be paid within two months 
of the decision of the Court becoming final. 
The .purchase-money was not paid till-the 
26th of July 1924.” Fhe, plaintiff appre- 
hended that he had come after the expiry 
of the period, fixed and he made an ap- 
plication for. extension of the time of pay- 


ment. The learned: Munsif held that the - 


decree became. final at the earliest on’ the 
Tth of June 1924 when one month’s time 
allowed for appeal expired and that, there- 
fore (reckoning two months from the’ 7th 
of June 1924) the deposit was in time. 

On behalf of the vendee the present 
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petition has been made and-it is urged 
that as there was no appeal whatsoever the 
decree ‘became final at the date it was” 
passed and that the two months’ time 
should have been reckoned from the 7th 
of May- 1924 and not frm the 6th of June 
1924.. e 

No authority has been produced in sup- 
‘port ‘of the applicant's contention. On a 
simple construction of the language of the 


- decree the plaintiff could wait to see whe- 


ther an appeal was filed or not and after 
seeing that no appeal was filed he could 
set about to procure the money for Pey- 


` ment. 


In the case of ‘Gopal Das v. Mamman 
Kunwar (1), it was held that where there 
was an appellate decree but there was no 
second appeal, the decree - became final on 
the expiry of time for filing the second 
appeal. The' principle applies in this case 
and the payment was within time. 

The petition is- rejected but without costs 
as there is nobody to contest the petition. 


Z. K. Petition rejected. 


` 


(1) A. W. N. (1908) 13;5 A.L. J. 136. 





MADRAS HIGH COURT. 
APPRAL AGAINST OrDER No. 262 or 1923. 
. October 9, 1924. 
Present:—Mr. Justice "Ramesam and-Mr, 
Justice Jackson. 

VIYYURU LAKSHMA REDDI AND 
ANOTHER—RESPON DENTS—A PPELLANTS 
VETSUS 
ALLA VIRA REDDI—PETTIONER— 
RESPONDENT. 

Guardians and Wards Act (VIII of 1890), s. 19, 
—Husband or father, whether can be declared guar-° 
athe prohibition contained in s. 19 of tif? Guardians 
and Wards Act ‘io the appointment of the guardian 
of the person -of a minor; is applicable even to 


cases where the ‘applicant i is himself the husband 
or father. | 


Appeal agaiùst m order of the District 
Court, Gantur, in O No. 85 of 1922 
(in the matter of Alla Ramathulasi a minor) 
dated the 8th February 1923. 


Mr, Ch. Ragava Rao, forthe Appellens.° 
Mr. P. Satyanarayana, for the Respond- 
ent, n 
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JUDGMENT. —As:to guardianship of 
property the order of the Court below 
will stand. We are not satisfied from the 
affidavit of the appellants that any evidence 
was tendered but refused. It is open to 
them to file a fresh petition for showing 
that the father is uhfit and for his removal 
from guardianship at any time tlfey like. 


As to guardianship of the person, 
agreeing with the view taken by my 
brother (Jackson, J.) in ©. M. A. No. 127 
of 1924, I think the petitioner in the lower 
Court (respondent) cannot be appointed or 
declared a guardian under s. 19 of Act 
VITI.of 1890. If the Legislature intended 
that the prohibition in s. 19 should apply 
only to persons other than the husband 
in cl. (a) and father in cl. (b), the fact ought 
to be made clear. ' 


But there is no objection to an order 
directing the return of the child to the 
respondent if the District Judge thinks fit 
to do so. He has not applied his mind to 
this aspectof the case. The case will go 
back for disposal by him, Each party will 
bear its own costs in this Court. 

. N. V. Case remanded. 
%. K: i 


MADRAS HIGH COURT. . 
Second CIVIL APPEAL No. 1077 oF 1922. 
November 4, 1924. 
Present:—Myr. Justice Devadoss. 

VENKATARAMA IYER—DEFENDANT . 
eë Wo. 1—APPELLANT 
VETSUS 
. Rao Sahib R. NARAYANASWAMI 
IY ER—PLAINTIFR—RESPONDENT. 
Landlordeand tenant—Tanjore Palace Estate— 
Kaval fee, whether leviable—Madras Regulation I of 
1816, effect of. 
On the death*of the Rajah of Tanjore, thg villages 
comprised in the Tanjore Palace Estate were an- 
nexed by the last Ifdia Company in exercise of its 


soverign powers.” In 1862, Government granted these ` 


villages to the heirs of the late Raja with the liabil- 
ity to pay the jodt or kaval fee. The kaval fee 
was collected from the tenants foralong time. Ina 
¿Buit by the landlord for rent including the kaval fee 
fromthe tenants it was pleaded that the Madras Re- 
gulation Iof 1816 was inapplicable and that the im- 
position was illegal: è 
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Held, (1) that Madras Regulation I of 1816 regulat- 
ed and put upon a statutory basis the collections that 
used to be made for the purposeof maintaining: the 
Police force and the kaval fee became a legitimate 
demand at least from 1856 to 1862; [p. 959, col. L] 

(2) that the Regulation became applicable to these 
villages on their annexation and when the grant was 
made in 1862, Government simply handed over the 
villages with the burden for tl maintenance of-the- 
Police which the Government was then maintaining 
and that, therefore, the ‘kaval’ was not an illegal 
cess or exaction by the landlord. [p. 959, cols. 1 & 2.] 

The mere fact that a certain cess or fee is paid 


` by the tenant for a number of years is not by itself 


` 


a sufficient ground for holding that it must kave had 
a legitimate origin. But in considering whether the 
cess is legal or illegal, the circumstance that it has 
been paid fora number of years may be taken into 
consideration. [p. 098, col. 2; p. 959, col. 1] 


Second appeal against a decree'of the- 
District .Court, West Tanjore, in A. S. No 
855 of 1920, preferred against the decree of 
the Court of the Revenue Divisional Officer, 


Kumbakonam, in S. ©. No. 18 of 1917. 


Mr. A. V. Viswanatha Sastri, for the 
Appellant. 

Mr. K. V. Krishnaswami Iyer, for the 
Respondents. 

JUDGMENT.—The only point argued 
in this second appeal.is that the tenant is 
not liable to pay any amount of kaval fee. 
The District Judge has held that the tenant 
is liable to pay the kaval fee as part of the 
rent payable by him. The contention of 
Mr. Viswanatha Sastri is that the estate 
does not maintain any kaval now, nor does 
it maintain any kind of Police supervision 
and, therefore, the amount is not payable as 
kaval fee. Theland is in what is known 
as Tanjore Palace Estate. It is well-known 
that 96 villages were in the possession of 
the Rajah of Tanjore tillhis death in 1855 
and after his death the East India Com- 
pany in the exercise of its sovereign powers 
annexed these villages. But in 1862 the 
Government granted these villages to the 
heirs of the late Rajah. It is in evidence, 
that kaval fee was collected from the tenants 
fora long time at least from 1862. There 
is no specific evidence on this point, but 
the learned District Judge has come to the 


“conclusion that it must have been paid for 


a long time. ‘The question is whether 
this fee, though paid fora long time, is 
one which could be legitimately demanded 
by the landlord. 1t is well-settled that the 
mere fact that a certain cess or fee is paid 
by the tenant for a number of years is not 
by itself a sufficient ground for holding that 
it must have had a legitimate origin. But 
in considering whether the cess is legal or 


9 + 
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illegal, the circumstance that it has been 
paid fora number of years may be taken 
into consideration. - The learned Judge has 


relied upon Regulation Lof 1816 as support-. 


ing the inference that this kaval fee must 
have been paid, for a very long time. 
Regulation I of 1816 regulated or put upon 
a statutory basis the collections that used 
to be made for the purpose of maintaining 
the Police force. When the East India 


Company took over th major portion of the, 


Tanjore District from the Rajah, it dispens- 
“ed with the Police then in existence and 
regulated thie Police force according to the 
modern methods, and.in so doing it appro- 
priated for the maintenance of the Police 
tie income that~was derived for that pur- 
pose from the villages which were handed 
over to the Hast India Company by the 
Rajah. The argument for the appellant is 
that the Regulation could not possibly have 
had any application to the 96 villages in 
the possession of the Rajah. This argu- 
ment, no doubt, is sound, for the East India 
Company: could not have passed any Regu- 
lation with regard to the villages in the 
possession of the Rajah who was then an 
. independent Prince. But when .the East 
India Company annexed the villages after 
the death of the Rajah, was the kaval. fee 
collected by the Governmentor not? There 
is no evidence on this point, and it is to 
be regretted that both sides did not choose 
to adduce evidence about this. But when 
the Government granted the villages to 
the heirs of the Rajah, it imposed upon 
these villagés what it. terms jodi or kaval 
fee. In Ex. Lit is termed jodi, but in Exs. 
F, G and H series, itis called kaval. The 
appellants’ contention is, that what was 
imposed on these villages, has had nothing 
‘to do with what was collected for the main- 
tenance of the Police before 1856. It is 
. difficult to follow this argument. When 
the Government granted these villages to 
the heirs of the Rajah, it reserved to itself 
only the payment of a small amount, and 
the village, accounts, though maintained 
only by the karnams give an indication as 
to why this small demand was made 
by’ the Government from the 
of the Rajah.. 
shows that what was demanded was only 
kaval. The kiwal fee having been put on 
a statutory basis by Regulation I of 1816, 
it became legitimate demand at least from 
1856 to 1862. In other words Regulation 
1 of 1816 became applicable to these villages 


heirs 
The ‘village account . 
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on their annexation and when the grant 
was made in 1862 the Government simply 
handed over the villages with the burden 
for the maintenance of the Police which the 
Government was thet maintaining. I, there- 
fore, consider that-the,learned Judge has 
come to the right conclusion that the ‘kaval 
is notan illegal cess or exaction by the 
landlord and that it has hada legitimate 


origin. 


The next question is what is the amount 
payableeby the tenant? Mr. Viswanatha 
Sastri suggests that the tenant must pay 
half and the landlordemust pay the other 
half. -On the other side Mr. Kréshnagwami 
Tyer argues that there has been no change 
in the amount payable by the tenant and, 
therefore, it must be taken that no heavier 


‘burden was thrown upon him by the mere 


fact of the land having been handed over 
to the heirs of the Rajah. In other words 


_when the Government handed back these 


villages to the heirs of the Rajah, it did not 
impose additional burden upon the tenants. 
It is to be regretted, as I have already 


observed, that there is no specific evidence 


about this. On: a consideration of all the 
circumstances the District Judge, has come 
to the conclusion, that what is claimed now 
is not an illegal demand. Heseems to base 
it upon the ground that at the time when 
the commutation took placé, it was done 
in a way favourable to the tenant. Whether 
it is so or not, in the absence of any specific 
evidence ‘that the burden on the tenant 
has been increased, I am unable to say the 


, learned Judge has not come to the right 


conclusion on this point. It is unnecessary, 
in this view of the case, to consider whether 
the tax has become illegal, by reason of 
the fact, that the estate does not maintain 
a Police for watching the villages, As I 
have already observed, the duty has been 
taken over by the Government and the 
payment goes to the Government no doubt 
through the estate. The Goverament is; 
maintaining the Police for the gafety and 
security of the people, as well as their pos- 
sessions and, therefore, I do not see, how it 
can be said, the Police services are not 
rendered by the Government, +- 

In the result the second appeal fails and 
is dismissed with costs. 


Me X v. Appeal dismissed, 


è 
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anon HIGH COURT. | 

-Orv IL. REVISION, '‘PErition, Nô. 434 ‘OF 
i 1924.. 

~ 'Novembër 86, 1924, 
; _ Present :—Mr. Justice Martineau. | 

| Tar. Fm. JAT CHAND-JAI RAM—. 

; AN Ty ery E 
4 VETSU 
Tun’ ‘Firm NARAIN DAS- RAM 
KISHAN AND- ANOTHER—DEPENDANTS— | 
- ` RESPONDENTS. . Le ca: 
3 Di m Pr operty Act ‘(dV of 1882), ,s. E {e} — 
Contract, breach of—Damages, right to recover, ‘whether 
can be; tgansfenred. : 

, After a contract hasbeen broken, the only - right 
of. the party who is aggrieved, by "the breach. ‘is, 10 
recover damages’ for breach: of thé contract and this 
right is ‘not ‘capable 'of transfer. 
fore, of a contract after its breach: is illegal’ « - 

J angli Mal v. Pioneer Flour. Mills, 27 Ind: Gas. 115: 
106 P. R. 1914; 242 P. L. R. 1915, followed., 


rae | 


Petition, under s 25 of Act 1X of PN 
for revision of the decree of the. Judge, 
Small Cause’ Court, Lahore, dated the’ llth 


March 1924. ae ; 
` L FAOTS.—One Brij Lal Buri had 6rdéred 


certain goods from Karnatic Mills Co.; Ltd., 
Madras. 
contracted to sell to Firm Narain Das-Ram 
Kishan one bale of twill No.'169, C. 500: at 
the rate of annas 9 per yard and one bale of 
twill No. 276, C. 500-at annas.8 pies: 6 per 
yard. The delivery was to take place as 
soon as possible in rotation with other 
orders. 


Firm Narain Das-Ram Kishan sold the 
one, bale of twill No. 276, O. 500 to K. P. 
Thukral, who in turn sold, it back to Brij 
Lal Sari, 
back of the document Sadana the nee 
al contract... , | 

On 24th Jantary’ 1920 Tim arai Das- 
Ram Kishan sold the'one bale.of No! 169, O. 
500 to Jab Chand plaintiff. . : . _ 


Plaintiff eued Brij Lal Suri for damages 
on the allegation that he had failed to deliver 
the goods in:spite of demands,and ‘notice. 
Firm: ‘Narain Das-Ram Kishan was alsô sued: 


‘in the. alternative ‘for’ the’ return “of “the 


money paid: by the plaintiff to them. . .. 
Brij Lal Suri besides- other’ plèas., raised’ 
the" defence’that-the sale in favour ‘ofthe 


plaintiff was made after the, breach’ ‘had , 


taken’ place and was, therefore, invalid. 
The Judge: of ‘the Small. Gause Court, 
Lahore, found'thatthe breach: of. thê ` con- 


JAI OHAND-JAI RAM 2 2. NARAIN DAS-RAM RISHAN. 


A transfer, there- 


Out of these on 7th April 1920" he | 


; This ‘fact was.. “endorsed ` “on the | 
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tract hada accurred: on. 30th. December” 1920 


` andı that, therefore, what was sold~ to. the 


plaintiff on 24th January. 1921 was merely a 
tight to recover damages which was note 


transferable i in law.on the authority of Jangli. 


Mal v. Pioneer Flour Mills o(1). He, there- 
fore, dismissed the suit with costs against 
Brij Lal Suri. The suit. against Firm 


l Narain Das-Ram Kishan in respect of the 


return of the _purchase-morey was decreed. 
The ‘plaintiff filed” revision 
Court when the following judgment was 
delivered. 


Lala Gobind Ram Khanna; for. the Peti-. 


‘tioner. i 
: Lala Arjan Das ae Mr. Shamair Chang, ; 


for the Respondents. 


JUDGMENT.—The point ‘argued on 
behalf of the petitioner is that a novation 
of contract took place onthe 30th December 
1920. This was never. pleaded ‘i in the lower 
Court, - nor is the point’ taken even in the 
grounds’ of révision. ` The’ contention is, 
moreover ‘not correct, as the endorsement 
dated the 30th December 1920: related 
merely to a settlement’ madé in respect. of 


bale No. ‘2760, which is not'the bale that’. 
‘is the subject of the suit. 


The breach of, 
contract. took place on ‘the 30th’ ‘December 
1920, before’ the transfer by the first. defend- 
ant to the plaintiff, and that being’ so ‘the 
lower Court is right in holding on the 
authority of Jangli Mal v., Pioneer flour 
Mills (1) that the’ plaintiff ” cannot’ recover 
damages .for’ breach ‘of ‘contract, ‘from the’ 
seller,.:namely, the second defendant.. I 
dismiss this’ application for revision, with 
costs. ; 

ZK’, 


aot , i 


m0) 27 Ind: Cas, 113; 106 P. R." 19145 242-P. Le RB 
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f RANGOON HIGH GOURT. 
, CRIMINAL REVISION’ No. 241-B oF 1924. 
: May 15, 1924. `. 
Presént:—Mr. Justice: Brown. 
. MG, PAW AND OTHEus—PETITIONBRS | 
e versus : 
EMPEROR—RzesponpEnt. 
` Burma Gambling Act (I of 1899), ss. 11, 
“Gonnyin", whether game of chance. 
The game of “gonnyin” is a'game of pure ‘skill. 
“The mere fact that it is played on sloping ground 


does not alter the nature of the game and convert it 
into a game of chance. 


~ Queen-Empress v. Mg. Shwe Zin, 1U. B. R. (1697-01) 
Cr. 209, followed,’ 


- Reference by the Sessions Judge, Henzada, 
in his Or. Rev, No. 37 of 1924. : 

e REFERENCE.—The accused’: have 
been convicted under- ss. ll and12 ofthe 
Gambling Act and, senténced to pay fines by 
Maung Pe Thon, the First Class Township 
Magistrate, Myanaung and the fines have 
been realized, 

They have now applied for revision of the 
order of the Magistrate on the ground that 
it was against the weight of evidence. and 
contrary to law. 

The case for the ‘prosecution was that. -A 
game of “Gonnyin” was played -in the com- 


12-— 


pound of Ma Chit Ti with heavy betting and | 


that a commission at.the rate of. two annas 


in the rupee was charged by the Ist accused ' 


Nga Paw. 

In Queen Empress v. Mg. Shwe Zin, (1). it 
was held that :the game of “Gonnyin” wasa 
game of skill, The Magistrate said that the 


game played in thisand in Criminal Regular | 


; Case. No, 26 of 1924 .of his ‘Court were the 
same and-as the game was played on a 


sloping ground and- not on a level ground | 


‘as usual, the. game was one of chance. 


To me itseems that more skill is required . 


to play the game on asloping ground and 


the fact that the ground was a little slop- 
‘ing did not, make the game a game of = 


‘chance. 

The question next remained as to. ‘whe- 
ther any commission was charged at the 
“game s0 as to make the enclosure where 


-the game was’ played a common gaming. 


house. The prosecution witness Kin Myo 
. said that commission was charged at the 
~ rate of two annas in the rupee but he did 
‘not actually know who took and enjoyed 
the commission. Maung Sin and Maung 
` Aye stated that three persons from Kyaung- 
‘yin whose nanies hê did not know, acted as 
“brokers and took the commiission. 

‘Jt is clear, therefore, that the evidence to 
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prove the taking. of the. commission was of 
the most meagre kind. I dibagree with the 
Magistrate in holding that any commission 
was charged at the game. The convictions 
and sentences undéwss. 11 and. 12 of the 
Gambling Act canno be: sustained. The 
proceedings are submitted to the High Court 
of Judicature at Rangoon under s. 438 (1) 
of the Cr. P. C., with a recommendation 
that the convictions and sentences passed 
by the Magistrate: be fet aside and fines 
realized may be refunded to the accused. H 

ORDER:—The game of" Gonnyin " 
described in the case of Queen Empress 5 
Mg. Shwe Zin (1) where it waseheld that the 
game was a game of-pure skill. There ia 
of course‘.a certain elément of luck in 
almost all games, but it does not appear ta 
me that the fact that the ground in this 
case happened to be somewhat sloping can 
appr eciably alter the nature of the game of 
“Gonnyin”: ` 

As a matter of fact Ican find nothing 
in the evidence to show thatthe ground 
wassloping, or that there was any special 
elementofluck inthe game. I set aside the 
convictions and sentences of the appellants 
“and ‘direct that the fines, if paid, be refunded 
to them. 


oO. 


z. K, Convictions and sentences set aside, 
' (1) 1 U. B, R. (1897-01) Or, 209, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Griminat APPEAL No. 144 or 1924. 
January 238, 1925. 

, Present :—Mr. Kennedy, J. C., and 
. Mr. Rupchand Bilaram, A. J.C. 
“ADHO “AND OTHERS—APPELIANTS ° 
-e - Versus 
EMPEROR—Rzsponnefr. — 
Criminal Procedure Code (Act V of 1898), s. 102— 
Evidence Act (I of 1872), ss. 25, 144-Statement made 
by accused parson during course of Police investigation, 
oue 


Offence, ingredients of. 

“The statement of any person” in s. 162 of the Cr. 
P. 0: refers ‘to the statement of any person examined as 
a witness in the course of a Police investigation and 
not-to the statement of an accused person in respect 
of whom such investigation is held. It prohibits the 
usa of the statement of.a- witness at tho trial held 
dn reapeét of the game offguce which was then under 


© 
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such witness in the manner provided by s. 145 of the 
Evidence Act., [p. 963; cole, 1 & 2.) 

Every statement made by an accused person to a 
Police Officer is not a confessjon and is not ipso facto 
excluded from being received in evidence. [p. 963, 


col, 2.) i r ; 
Statements made byan accused person which are 


relied upon as being false, and not as confessions, are 
_ admissible. .[ibid.] 

* Emperor v, Mahomed Ebrahim,.6 Bom. L. RB. 312, 
“followed. . 

. One of the ingredients of an offence under s. 201 of 
the Penal Code is the intention to screen a specified 
offender; and in order to justify a conviction under 
that section itis necessary that an offence for which 
“some person has been cenvicted or is criminally 
responsiple shogld , haye been committed. |[ibid.] 


~ Empress of India v. Abdul Kadir, 3 A. 279; 2 Ind. 
Dec. (N. s.) 129, followed. - ; 

Appeal against the conviction and sentence 
by the Additional Sessions Judge, Sukkur, 
(Mr. Chandisam Kotumal), dated the llth 
July 1924, 

Mr. Partabrai D. Ponwani, for the Ap- 
“pellant. 

Mr. T. G. Elphinston, Public Prosecutor, 

-for the Crown. 

` JUDGMENT.—-The four appellants, 
- Adho, Karimdino, Budho and Kaiser have 
been convicted by the learned Additional 
Sessions Judge, Sukkur and sentenced to 
nine months’ rigorous imprisnment under 
si 201 and to pay afine of Rs. 100 under 
s, 202, Indian Penal Code read with s. 44 of 
Or. P. C. 

The prosecution story is that one Mahnaz, 
the wife of Abro, was murdered in her hus- 
band’s house on or about the 24th June 
1923. The motive of the murder is said to 

“have been, her proving unfaithful to her 
marital bed and going astray 
Darhun a Jatot and the same caste as her 
husband. 

The appellant Adho is the brother of 
Abro, Karimdino is his cousin, Budho is 
the son of Adho and Kaiser is: the brother 
gf Mahnaz. The place where Mahnaz lived 
consisted of a group of five houses three of 
which were occupied by hér and her hus- 

"band, and the appellants Adho and Budho. 
. Mahnaz was buried on the 25th June. All 
the appellanis are haris of K. B: Imam Bux 
Khan Jatoi. ‘On the 26th June K. B. Imam 
“Bux Khan laid information with the Police 
that he had reason to believe that Mahnaz 
had. been murdered by her husband and 
pne Iso. At the Police investigation which 
followed, the relatives of Abro stated that 
she had died ofkidney pain. The body of 
Mahnaz was however exhumed.. There 
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investigation, except for the purpose of contradicting” 


with one . 


was not 
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were three external injuries on her body 
consisting of a contused wound on the 
right parietal eminence, a contused wound 
on the left parietal eminence and aswelling 
above and below the left ear. Blood had 
trickled down from her wounds into her 
hair and her ears, The postmortem exami- 


nation disclosed that she had died of con- ` 


cussion of the brain resulting from the. 
injuries on her head which were evidently 
inflicted witha blunt instrument such as 
alathi. Her muscles in front of the chest 
were congested leading to the inference 
that she had received blows on her chest. 
After the body of Mahnaz had been ‘ex- 
humed, ‘the appellant Adho informed the 
investigating officer that Mahnaz had die 
of afallfrom a Manjan (a high platform 
fixed in a field for scaring crows) and that 
he had seen her falling. The appellant 
Karimdino stated that he had come up 
there immediately after her fall and had 
seen. her body. The Police Officer was 
shown some marks of blood on the pole 
of the Manjan which howeveron analysis 
by the Chemical Analyser were found to be 
the marks of blood of a ruminating animal. 
The Police were-unable to find evidence 
against the husband Abro and his alleged 


‘accomplice Iso to prove that they were 


the murderers. They prosecuted the ap- 
pellants and some others who were said to 
be present at the burial ground and to 
have taken part in the funeral, under 
ss. 201 and 202,:Indian Penal Code. Two of 
the. wońien who “have been convicted and 
have received light sentences have not ap- 
pealed. 


It is notseriously disputed that Mahnaz 
was murdered. An attempt was made at 
the Bar to show that the appellant Kaiser 
present at the burial. But 
there is convincing evidence that all the 


‘four appellants were present and took part 


in the last rites which were performed on 
the dead body by the Mullah Nooh. 

The Mullah further states that though it 
is- customary to open the face of the de- 
ceased at the time of Nimaz, the face .of 
Mahnaz was not opened before she was 


buried. The learned Pleader has urged - 


that there is no evidence to bring home 
the offence under either charge to any’ of 
the accused. He has further urged that 
the learned Additional Sessions Judge was 
in error in permitting evidence being given 
at the trial of the statements made by the 
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‘appellants Adho` ‘and Karimdino at the 
Police investigation. | ; 
With regard to the charge under s. 202, 
Indian Penal Code,” there can be no 
doubt that the same has been - conclusively 
proved against eeach of the appellants, 
whether the statements of appellants -Adho 
and Karimdino to the Police are taken into 
consideration or not. - 
. Itis difficult for us to believe that Kai- 
ser the brother of the deceased Mahnaz 
who came up tothis little hamlet on hear- 
ing of the sudden death of. his sister per- 
mitted her corpse to be carried to the burial 
ground without seeing her face, and even 
ifəhe arrived late, that he.acquiesced in 
‘her being buried without her face being 
‘opened as usual at the Nimaz time. It is 
equally difficult for us to conceive that 
-Adho the brother of Abro and Budho the 
nephew of Abro who occupied the huts 
adjoining Abro’s with a common courtyard 
for use or their cousin Karimdad who 
lived close by did not see ths face of the 
deceased before the coffin was prepared. 
There is also no explanation whatsoever why 
her face was not opened at the Nimaz 
“time. i 
In their statements to thẹ Court the ap- 
pellants do not state that they were misin- 
formed as to the cause of death of this un- 


fortunate woman but persist in their story | 


~ofher having fallen from the Manjan and 
Adho re-asserts in his statement ‘to the 
Court that he was present. when she got the 
fall. r 
-© Weare also not prepared to accede ta the 
contention that the previous'statements of 
“the appellants Adho and Karimdino are 
_ excluded from being received in evidence at 
‘the present trial by virtue of s. 162, Cr. P, 
`C., or in. the alternative as being in the 
. nature ‘of incriminating statements made 
“by accused persons and, therefore, excluded 
' bys. 25 ofthe Evidence Act. Section 162 
‘provides that statements of any person 
“made to aPolice Officer in the course of-a 
` Police investigation, shall'subject to certain 
‘exceptions. provided by that section, not 
be used at any enquiry or trial in respect 


.' of any offence under investigation at the ` 


time when such statement was made. The 
statement of-any person in s. 162 refers to 
the statement of any person examined as 
a witness in the course ofa Police investi- 
gation and not to the statemient of any ac- 


cused person in respect of whom such in- . 


‘yeatigation is being held, , It prohibits the 


ei 


“ADHO v. AMPeROH. © 0 


. 063 
use of the statement of a witness at the 
trial held in respect of the same offence 


which was then under investigation except 
for the purpose of coatradicting such wit- 


ness inthe manner provided by s. 145 of 
“the Indian Evidence Act. 


The appellants Adho and Karimdino 
made their statements in the course of an 
investigation forthe offence of murder by 
Abro and Iso. No enquiry or investigation 
was being held at that time as to any per- 
son’s having committed an offence under 


-s. 201 ors. 202 of the Indian Penal Code so 


as to bar the use of their statements in, the 
present trial. Evenifit be assumed that 
the appellants were accused of the offences 
with which they are now charged at that 
time, every statement made by any accused 
person to å Police Officer is not a confession 
and is not ipso facto excluded from being 
received in evidence, |  _ 

The prosecution do not rely upon the 
statements of the appellants either as true 
or as containing any incriminating circum- 
stances to prove their guilt or for the pur- 
pose of avoiding their obligation of proving 
one of the ingredients of the offence with 
which the appellants are charged. The 
statements are reliedonas fulse and fot 


as confessions and fall within the rpling in 


Emperor v, Mahomed Ebrahim (1). 


Wethink that the charge unders. 201, 
Indian Penal Code, cannot be maintained. 


.The chief person interested in burying the 
-dead body was her husband. He may, if 


he was the offender, have intended to cause 
the evidence-ofthe commission of his offence 
to disappear. The mere presence of the 
appellants at. the funeral though it ex- 


` posed them to a liability unders. 202, Indian 


Penal Code, is consistent with their having 
no intention of screening the qffender and 


| their having attended the burial ground 


as required by their custom being near re- | 
lations of the deceased. This charge ig 


‘also open to an attack on another, ground. 


One of the ingredients of the offence under 


_this section is the intention to screen a spe- 


cified offender. We agree with the view 


‘taken by Straight, J., in Empress of India 


v. Abdul Kadir (2) that in order to justify a 
conviction under s. 201, Indian Penal Code, 
it is necessary that an offence for which 
some person has been covicted or is crimi- 


nally responsible should have been com- ° 


(1) 5 Bome L, R. 312. 
| (2) 3 A. 279; 2 Ind, Deo, (8, 8.) 128, 


© 


Bio 
mitted, There was no reliable evidence 


«to. show who the-offender was, though a, 


strong suspicion attached to Abro’ being 
the offender. It is, therefore, difficult tosay if 


the appellants intended to screen Abro or- 


intended.to. save fhemselves from being 
‘harassed by the Police and being run 
in as the murderers. 


Under the circumstances we set aside: 


thair conviction and sentence. under s. 201, 
‘Indian Penal Code and uphold their con- 
“‘viction.and sentence under s. 202, Indian 
‘Penal Code. ng 


t $ g Fais . 
“°c, 8° Conviction set aside. 
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PATNA HIGH COURT. 
CRIMINAL Revision No. 558 or 1924, 
: December 18, 1924. 
‘ -Present:—Justice Sir John Bucknill, Kr., 
D and Mr. Justice Ross, . 
‘ MADARAN KASSAB—AccuseD- 
—PRTITIONER ` 

versus 


EMPEROR—Orrosrre Parry, 4 
Bihar gnd Orissa Municipal-Act (VII*of, 1922), 8s, 
"259, 268, oa Dangerous or offensive trdde—License, 
refusal to grani—Reasons, omission to state—Refusal, 
‘whether illegal—-License, whether can be refused on 
religious .or sentimental grounds—Municipal - limits 
meet 259, what may be—Sanction to prosecute, 
orm 
nda s. 259 of the Bihar and Orissa : :Municipal 
‘Act, a Municipality is entitled 'to-'declare the local 
: limits contemplated in the section- to be the whole 


“sarea of the Municipality. [p. 968, col. 1.]. 
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. Syed Mookram. Ali y. Cuttack Municipality, 18 Ind, 
` Qas. 651; 17 C. W. N. 531; 14 Cr. L. J. 91; relied ‘on. 

Sub-section È of s: 259 of the Bihar and Orissa 
-Municipal Act is not included within the purview of 
8.-373 of the Act, and the proven of the latter 
“section are not? therefore, applicable to a case where 
“a “Municipality refuses a license for the carrying ‘on 
ole ees trade within Municipal limits. [p.° 967, 
ico. 

A license cannot be refused under s., 259 of ‘the 
‘Bihar and Orissa Municipal Act on merely religious 
-or sentimental grounds. The provisions of sub-s. (2) 
‘of s. 259 ‘sup pply the only reason for which’a license 
‘can be refused. Where. it doés not: appear that the 
Municipality has refused a license on any ground 


‘other than that mentioned, in sub-s. (2) of the section - 


“the mere omission to mention the reason specified in 
the sub-section cannot be ‘regarded ‘as rendering the 
refusal illegal. [p.965,cols. 1 & 2.7}, 

~ A report was submitted. to the. Vice-Chairman of a 
“Municipality for sanction to prosecute the accused 
‘tinder s; 263 of the Bihar and Orissa Municipal Act, 
and the whole circumstances of the case were set out 
in -detail in the report. The “Vics-Chatrman sance- 
tioned the progechtion bug his order did not-definitcly 
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state the offences of which ‘the: accused was alleged to, 
-be guilty: 

Held, tliat the report must be read along- with, the 
order of the Vice-Chairman and that theré, was no 


‘irregularity in the form of the sanction. ' 


Revision against an order.of the Sub- -Divi- 5 
sional Magistrate, Dhanbad, dated the 30th — 
June 1924, against which, a petition was 
rejected by the judgment of the Additional . 
District Magistrate, Dhanbad, dated the. 


. 22nd July 1924. 


Messrs. Azizul Hag, and Fakhruddin, for. 
the Petitioner, 

“The Assistant Government Advocate, for i 
the Crown. i ; 

JUDGMENT. i 

Bucknill, J.—This was an application 
in Criminal Revisional Jurisdiction. “It. 
was made by one Madaran Kassab, who is 
a butcher by trade carrying on his business ` 
within the Municipal limits of Dhanbad. 
The applicant was charged with having ' 


| carried on his trade without license, an 


offence punishable under the provisions af 
s. 263 of the Bihar and Orissa “Municipal - 


“Act, 1922 He was convicted and sentenced 


to pay a fine of Rs. .25 on eadh charge (of 
which there were two) and, in default of | 
payment. of such fine, to one month's rigo- 


-rous imprisionment: 


The town of Dhanbad is is controlled by.8 


-Municipality which is subject. to the Act 


which Í have mentioned above, This Act 
is a very lengthy one and amongst its prós 
visions is s. 259 which deals with the power 
given tó the- ‘Commissioners of a Munici» 
pality, to. prohibit, ‘within such limits as 
they may think fit, the carrying on of 
certain“ offensive or dangerous trades with- 
out a license... Amongst these trades, is the . 
trade ‘which the applicant’ carries on, that 


„is to say, not the trade of a butcher, but 


the skinning or disembowelling of animals 
and the storing of hides, horns or skins. 


. He (the applicant) himself states. that his . 


license, which he used to possess, was for 
storing hides, horns and skins of the 
slaughtered animals. The Dhanbad Muni- 
cipality’ appears'to have been incorporated 
in 1919 and’ the applicant seems to have, 
since that year, -held a license-from the 
Municipality without demur., .But on the 
-24th of March of this year : a renewal of his” 
license: was refused. It does. not appear . 
that auy definite reason was given .by. the 
Commissioners for refusing the- renewal but 
‘the only.good.” ground: which the- Commis- 
sioners - could have had -for refusing. the 
renewal is contained in -sub-s, NA of 5. “259. 


. a 


ee di 
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‘of. the Biharvand :Orissa Municipal Act, 
1922. This sub-section reads thus “A license 
for any of the purposes mentioned in sub- 
% (1) shall- not be -wifhheld. unless the 
Commissioners have reason- to believe that 
the business whigh it is intended to estab- 
‘lish or maintain would. be offensive or 
dangerous to persons residing in or fre- 
quenting the immediate neighbourhood,” 
Now. ifthe Commissioners had, in refusing 
to. renew the applicant's license, definitely 
said, that it was an offensive trade (as it 
undoubtedly is) and that it was offensive to 
„persons residing in or frequenting the 
immediate’ neighbourhood (of which -there 
sgpms in this case adequate evidence), there 
. . would, I think, have been no possibility of 
this application having been contemplated, 
The applicant after his license had been 
- refused, continued to carry on his business. 
A complaint was made and sanction was 
given by the Vice-Chairman of the Munici- 
pality for his prosecution. He was accord- 


;ingly prosecuted and convicted as I have’ 


. indicated . before and, his appeal from the 
‘order of the Magistrate, by whom he was 
. convicted, to the Additional District Magis- 
| trate was rejected, 
Now two points of a preliminary nature 
may be here perhaps mentioned. It was 
_ suggested that there was some irregularity 
„in the sanction which had been accorded by 
the Vice-Chairman for the prosecution of the 
applicant in that it was not definitely stated 
by the Vice-Chairman as to of what offences 
‘the applicant was alleged to-be guilty. - I 
~ donot think there is any substancein this 
- point in view of the fact that the whole 
circumstances are set outiin great detail in 
the report, which was made as to the appli- 
cants doings, to the Vice-Chairman upon 
which the Vice-Chairman sanctioned the 
prosecution. : 
- The second point is that as the refusal of 
-the -applieant’s license was unaccompanied 
-by any reason, such réfusal was illegal. I 
. need hardly .say that it would of course 
“have been much more courteous if the 


` Municipality had given its only reason. 


which it could give for the refusal of the 
‘license, namely, -that it was a trade of a 
. character offensive to persons residing in 
the neighbourhood. But, in- pointing out 
. that the provisions of sub-s. (2) of s. 259 of 
the Municipal Act themselves supply the 
only reason for which refusals of these 
_ licenses can be made, I thirk that it must 


¿pe taken- that- the Commissioners. had a 


1 
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right to refuse the renewal of the license and 
.that their omission to give the only reason 


which they could give for such refusal 
cannot be regarded ag smaking their refusal 
illegal. wy 

` Now this case has been somewhat compli- 
cated and confused by several issues which 
have perhaps not really very much to do 
with the prosecution of this individual. In 
the first place it has been said that the Act 


contemplates that a Municipality should 


establish its own slaughter house for 
animals and that unless, and untilit does so 
it cannot prohibit the, slaughtereof animals 
within the Municipality itself. That would 
appear to be true enough; but it will be 
observed that the mere slaughter of animals 
is not a trade which is in itself one fall- 
ing within the category of offensive and 
dangerous trades within the meaning of 
s. 259 of the Municipal Act, 1922. The 
added fact that, in this case, it is 
addmitted that the Dhanbad Municipality 
has mot establised any slaughter house 
under its own control does not, tomy mind, 
affect the position here; for, although the 
applicant is a butcher, yet skinning or 
disembowelling of animals is undoubtedly 
a necessary concomitant to the action of 
killing, whilst his license was not only for 
those purposes but also for thestorage of 
hides, horns, and skins. The position, 
therefore, of the Municipality as regards the 
duties of that-Municipality in the provision 
of slaughter houses, which is dealt with in 
s. 279 of the Act, is not material io the 
matter which is now before this Court's 
consideration. 

Now the second circumstance which has 
been introduced here relates to the attitude 
of the Municipality with regard to, not the 
storage of hides and skins or even the 
slaughter of animals generally but with re- 
gard to the killing of cattle. It will be observ- 
ed that under s. 259 of the Act it*is con- 
templated that within the limitg of the 


- Municipality (the Commissioners shall fix 


such local limits as they think fit) no place 
can be used for one of these ‘offensive or 
dangerous trades withoub a license being 


. obtained; and it is noticeable that on the 


30th of July 1923 a resolution was duly 
passed by the Dhanbad Municipality that 


.the whole of the Municipality should he 
fixed as the local limits contemplated under ° 


8, 259 of the Act within which no trade of 
the class mentioned in that section could 
be carried on without any license, That 


o 


|] 


Ré 
this in itself is permissible there seems to 
*be no doubt.. It must be patent.to any one 
that there may be trades which it would 
be highly undesimble to be allowed to 
be. carried on within the Municipality at 
all; and it may well be that such businesses 
-as tanning or aslaughter house would be 
much more better situated outside the 
limits of a town than within its limits. It 
seems to have been decided in the case of 
Syed Mookram Ali v. Cuttack Mienicipality 
(1) that a Municipality has-got the'right to 
deciare the local limits contemplated under 
such circumstances as are givenins. 259 
of the Act to be the whole area of the 
Municipality. | : 
Now the applicant's application for re- 


‘newal of his license came up before the 


Commissioners on the 24th of March 1924. 


-On the same day the Vice-Chairman appears 
‘to have moved a resolution at the meeting 
‘to the following effect. 


_ “In view of the 
fact that our country is suffering a great 


loss and innumerable miseries by the in- 


-discriminate slaughter of cows and other 
‘animals ‘of the bovine species, I propose 


that thé existing slaughter houses should 
be abolished and no license should be’ 
granted for that purpose in future.” The 
Commiésioners appear to have passed his 
resolution; and, after that resolution had 


been passed, the applicant's petition for 


the renewal of his license was -rejected, 
it is said, by a majority of one vote. 

Now it has been argued strenuously that 
the real reason why the applicant was re- 


< fused a renewal of his. license was because 


of this resolution and, indeed, it may be 
the fact that that was so. The refusal of 
a license, which he had hitherto received 


‘for some years without demur, no doubt 
is a hardship to the applicant who,I take 
it, is a Muhammadan butcher, admittedly , 
- kills cattle such as cows and oxen, doubt- 


less We kills other animals as well such as 
goats ad sheep. It is difficult, however, 


` to see how, if the Commissioners had a 


good reason for refusing the applicant's 
license, the fact that what might have 
moved in theireminds was not in itself a 
good reason could be held to reader their 
refusal illegal. Beyond the passage of the 
resolution there was nothing at_this stage 
when the refusal was made to show whether 
it was the sentimental consideration con- 
tained in that resolution which - operated 


10) 18 Ind, Gas, 651; 17 ©. WN Sif 14 Or. LJ, 
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on their minds, or, whether, as has been - 
suggested, there was basically an idea that 
the applicant was carrying on a trade 
which was offensive within the meaning 
of sub-s. (2) of s. 259 ofthe Municipal Act. 
Now it is contendede by the learned 
Vakil who has appeard for the applicant 
“that thisisa case of very great hardship. 
I am notin a position to say whether it is 
one of hardship or not. I think thatthe | 
conviction is legel and, I think, it must 
be upheld. I should further point out 
that in so saying I have taken the occasion 
to look into the evidence and [ there find 
considerable testimony quite ample to show 
that the trade or business which dhe 
applicant was carrying on was in fact an 
‘offensive one within the meaning of sub- 
s. (2) of s. 259 of the Act. 

Now it is asked what remedy has the 
applicant and have others who may be 
situated ina similar position in this or 
any other Municipalities; for, it is pointed 
out, that although there may be possibly a 
power in Municipalities to prohibit, by the 
refusal of these licenses, the killing of 
cattle throughout the Municipal area, such 
procedure, based as it may be upon 
religious or sentimental grounds, is not 
such as was ever contemplated under any. 
of the provisions of the Bihar and Orissa 
Municipal Act. I think, however, that 
such questions have very little to do 
with the matter... We have to construe 
the Act as we findit. If there is power 
given by the Act to the Municiplities to do 
certain things, obviously they are in a 
position to do them unless the Act is chan- 
ged or unless the Commissioners bring 
themselves within the provisions of certain 
sections to which I now propose to draw 
attention, 

It may be said‘at once that the applicant 
has endeavoured to draw public attention 
to his position. He has applied in the first 
place to the Additional Deputy Commis- 
sioner asking that he should take action 
under s. 383 of the Bihar and Orissa Muni- 
cipal Act. This section gives the District 
Magistrate power to suspend the execution 
of any ordermade by the Commissioners of 
any Municipality where he thinks that its 
effect “might be to cause a serious breach 
of the peace or to causeserious injury to. 
the public orto any class or body of per- 
sons. The District Magistrate, however, 
refysed to entertain the application.. He, 


` -ią the-gourse of a long decision, did not 
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think that the effect of this resolution by 
the Municipality of- Dhanbad - would. be 
likely to causa any of the results -which 
would have justified him in. , taking action 
under the provisions of the section: which 
the applicant Rad invoked, The applicant 


also, I understand, applied to the District ` 


Magistrate of Manbhum who also refused 
to take any steps in the matter, 


Now it was suggested that there were. 


other remedies., In the first: place it was 
thought by the learned Assistant Govern- 
- ment-Advocate that the applicant might 
have appealed io the Board of Com- 
missioners contemplated: under the pro- 
“visions of s. 373 of the Municipal Act, 
which can he called into being ‘for 
the purpose of hearing the complaints of 


any person aggrieved by any prohibi-' 


tion, notice or order made by the Com- 
‘missioners under powers’ conferred upon 
them by. virtue of. certain provisions of 
the Act. Now it iscurious that although 
in ‘some corresponding sections of similar 
type to sub-s. (2) of s, 259 of the Act, the 
Board is expressly empowered to deal 
with matters which are contemplated under 
those sections, yet for some reason (which 
“may perhaps be a slip) sub-s. (2) of s. 259 is 
not included within the purview of s. 373 
of the Act, It, therefore, appears as if the 
provisions of s. 373 were not perhaps 
available to the applicant as a means of 
- _ redress. 

There is, however, still a farther section 
which gives the Local Government . the 
right to intervene in certain circumstances. 

` These are s. 884 and 385 of the Act. It 
_ is conceivable that if it was thought neces- 
`~ gary that there should be either public 
slaughter houses within the confines of a 
Municipality, or, that in the alternative, 
the Municipality should provide a slaughter 
house jtself within or outside the Muni- 
cipal limits, the provision of s. 384 of the 
Act might ‘be brought into operation. It 
is also possible that if it could be said that 
the refusal to grant licenses under the 
provisions of s. 259 of the Act was carried 
-to such an extent as to constitute an excess 
of the use or an abuse of the:use of the 
Commissioners’ powers, that the provisions 
ofs, 335 might be brought into operation. 
It must be admitted that merely on such 
: religious or sentimental grounds as are 
contained in the resolution of the Dhanbad 
‘Municipality licenses under 5, 259 -of the 
< Act could not be refused, _ - 
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_ It is of course quite open to the appli- 
cant to draw the attention of the Loeal 
Government to what he conceives is in 
fact -a grievance an@ a hardship affecting 
not only himself but a class of respect- 
able persons in the Municipality. Whether 
there really is any serious hardship or not 
and whether any case can ba made out 
for the interference by the Local Govern- 
ment under the powers which it possesses 
seems*of course a matter which depends 
in each case upon the evidence which can 
be produced to justify such a contention. 
All I can say in this case is that accord- 
ing to the decision of the Additional Deputy 
Commissioner of Dhanbad dated the 7th of 
April 1924, declining to interfere or to 
exercise any of his powers under s. 383 
of the Act, it would appear that he was. 
well-satisfied with the decision to refuse 
this applicant’s license:and, indeed, was 
of the opinion that the general view which 
the Municipality had taken in refusing 
this and other licenses for offensive trades 
within the confines of the Municipality was 
a sound and sensible one, At the same 
time, one cannot help feeling that it is 
quite natural that the applicant felt gome- 
what aggrieved at the sudden refusal to 
renewa license under which he was for 
some years carrying on his business, 

The case is one which has been consider- 
ed as atest case, I think that, in view 
of the somewhat equivocal manner in 
which the Municipality appears to have 
acted, that isto say, in giving no reason 
or appearing perhaps to give a wrong 
reason for a right act, the penalty which 
has been inflicted upon the applicant is 
altogether too high. It was desirable that 
he should have taken some other course 
and, instead of deliberately flouting the 


“order of the Municipality and carrying on 


his business without a license, he might 
have chosen to try and obtain ohe of the 
remedies to Which I have drayn attention 
or, possibly, have commenced some civil 
proceedings to enable him to obtain what 
he-wants. In these circumstances, I think, 
that it is only fair thatth® fine in each 
case here should: be reduced to Re. 1. I 
trust that the applicant will clearly under- 
stand that in thus reducing the fines I 
am not expressing any satisfaction at his 
action. I do, however, feel that there ‘is 
some possible danger that resolutions of 


- the dharacter which have been passed (if 
they.-are made -the ground for refusing 


o 
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licenses of this natute). aré not only worth- 
less as reason for such refusals but in 
themselves are incapable of having any 
legal effect; and, in: Addition; might, I 
think, give rise-not only to some hardship 
in certain instances but also ‘possibly to 
some distrubance between: ‘those whose 
ideas. are against the slaughter of cattle 
and those. whose ideas are not against the 
slaughter of cattle. - < 
-The application, therefore; must be*reject- 
ed and the convictions will stand; but the 
penalties will be rédaced to the amounts 
which ł hav already indicated. 
Ross, J.—I agree, ` Ba 
Z KO T Application rejected, 


f Ea Tg, “we 


SIND JUDICIAL COMMIS- 
i SIONER’S COURT. 
CRIMINAL -REVISION APPLICATION 
“No, 162 or 1924. 
; October 20, 1924: 
.« ` Prgsent:—Mr. Kennedy, J, C., 
| and Mr. Raymond, A.J. C. 
KHAIR MAHOMED—Accusap—°: ` 
o APPLICANT 


"versus i 
: EMPEROR— RESPONDENT. 4 
Penal Code (Act XLV of 1860), - s. 209— 0 ffence— 
:Modesty of some particular woman must be ‘outraged, 
To constitute an offence under s. 509, Penal Code: 
‘the modesty of a particular Woman or women should 
‘ba outraged, though it is not necessary that that 
‘particular woman or women should personally make 
a complaint. [p. 968, col. 2.] 


» Application to revise an order of .the 
City Magistrate, Karachi. t 
Mr. T. V. Thadhani, for the Applicant. 
Mr. T. G. Etphinston, Public Prosecutor 

for the Crown. < l 
; E a o aa 
. Kennedy, J. C.—This is an applica- 
„tion by one Khair Mahomed asking that 
the-order of the learned City Magistrate 
directing issu of bailable warrant avainst 
e ‘him under sz.504 and 509 be set aside. 

. For the present we omit consideration 
-of the proceedings under s. 504 and confine 

ourselves’ to s. 503. When we turn to the 
.complaint filed by the ‘complainant we 
aScartain that acts of gross indecency are 
-chargel-against the accused. Now there 
‘seams very little doubt that the law pos- 
 Seaseg_ somewhere’ .some machinery. hy 

e 
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- closed. 
-it would depend very much on the age, ex- 
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which a-perpetrator-of-such indecent ac- 
tions can’ be brought to book: and if it-be 
true that the- present, accused - person who 
is a Patewalla is behaving in this manner 
and if the quarters: in which he is living 
are Government quarters, 1t -would seem 
only proper that the Head of -Office should 
interfere and- prevent this- disgraceful be- 
haviour, But” as regards ‘the complaint 
under s. 509, we are strongly of the opinion 
that the facts stated in the complaint do 
not constitute an offerice under that section 
and itis to be-noted that’ the complaint 
at first’ referred to es. :504 and’ 510 only 
fud not to s» 609.° It seems to us clear > 
that in order to constitute an offencé™ 
‘under s, 509, there must be some individual 


. Woman or women whose modesty has been 


‘outraged, It isi of course not necessary 
‘that, that individual woman or women 
should herself make a complaint but that 
there must be an allegation that the action 
-complained of has insulted the modesty of 
some particular woman or women and not 
merely of any class: or order or section of 
‘women, however, small. lt would seem 
‘extremely dangerous thing to subject to the 
-penalty of s. 509 persons, who as a matter 
‘of fact, are worshipping their gods or 


‘acting in plays or reciting poems or making 
` statues or other works of arts, yet that 


might naturally be ‘the effect of rendering 
-the shocking of the modesty of women in 
general ‘a penal: offence. Moreover the - 
‘offénce is compoundable with -the consent 
‘of the Court andasa general rule, it is 
‘impossible to suppose that a person who 
is not known should have the power to 
-compound personally- or through an agent.. 
“The fact, therefore, that the law allows com- 
position with the sanction of the Court 
“seems to postulate that there should be 
-some person, 2. e., some known individual 


< whose modesty was insulted by the inten- 


tional act of the accused. Otherwise there 
could be no composition. Jt is not, in our 


- opinion, enongh in the complaint to state 
_that the modesty 
-small class of women has been offended 


in general even of a 


and to promise in the course of the trial 
the-idéntity ofthese persons will be dis- 
Because it is quite obvious that 


perience, religious views and so forth of any 
particular woman whether an act committed 
was calculated io shock her modesty or 
not: Expressions used to an innocent girl 


“or expression used to- a: retired prostitute 
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accused is‘entitled to know as early as 


possible what the ‘allegation against him ià: - 


| We ‘think that the complaint displays n 
offence under s. 503, Indian Penal Code, an 
we direct the proceedings under that head 
be withdrawn. 

_ As regards s, 504, Indian Penal Code the 
facts stated in the complaint do seem to 
constitute that offence. Therefore, we 
cannot do anything in respect of that pro- 
ceeding, But we are informed that a com- 


position application has been putin. We. 


“have no doubt,. that-if it was a-genuine 
composition, it will be given due effect. 
“An the meantime, we send back the 
case to the - Magistrate-to dispose of it, ac- 


cording’ to law in view of the above re- - 


‘marks, | 
Raymond, A. J. C.—I am of opinion 
that s. 509; Indian Penal Code, is aimed at 
insulting the modesty of a particular 
woman.. It is not necessary that the, 
“woman” “should be the complainant, but 
the complaint.should specify the particular 
‘woman or women whose modesty has been, 
‘insulted. If that is not done, tlie Magistrate 
‘has no material before him to justify the 
deve of: a process under £, 509, Indian Penal 
ode, 
‘In the present case, the complaint does 
. not reveal any particular woman or women 
.whə have had their modesty outraged 


and, thereforé, I am of the opinion that | 
‘the Magistrates is not justified in ene 37 


- process under s. 509. 


f any person insults the modesty of 
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might have avery: ‘different: effect and the. | 


f this Reference. 
.victed under s. 


‘theft. 


469 


Accused forcibly took away a buffalo which was 
under attachment but which was claimed by him aso 
his own: 

Held, that the accused ceuld-not be said to have 


acted under a bona fide clafm of right because he 
~ must have known that whatever his rights may be he 


had no right, to forcibly remove the “animal so long 
as it was under attachment and that, therefore, the 
accused was guilty of theft. 

Chunnoo v. Emperor, 11 Ind. Cas. 142; 8A. L. J. 656; 
12-Or. L, J. 374, relied on. 


Reference made bythe Additional Sessions 
Judge, Gonda, under s. 438 of the Or. P. C. 
- Mr. S. N. Roy, for the Petitioner. 

- The Government Pleader, for the Spponits 
Party, : 

‘ORDER.—I am not prepared ee decent 
The accused has been con- 
379 and fined, Rs, 10 for 
forcibly taking away a buffalo which was 
under attachment, The accused may have 
claimed the buffalo as his own but even 
if he did he was bound to seek his remedy 


‘in a lawful way and was not entitled to 


take the buffalo out of the custody of the 


‘Court in which, so long as it was under 
attachment, it was, and this has been held 


in Chunnoo v. Emperor (1) to constitute 
The accused cannot be said to have 
acted -under a bona fide claim because he 
must have known tha‘ whatever his rights 


“may be he had no right to forcibly eremove 


the animal so long as it was under attach- 
ment. Let the papers be returned. 
Z. K. Order accordingly. 


(1) 11 Ind. Cas. 142; 8 A. L.J, 656; 12 Cr. L. J. 
4, 





“women ‘in general, there are provisions in ` - 


“the Police ‘Act which could ‘adequately be 
applied to him, But Iam strongly of the 
view that s. 509 was not intended to be 


applied in the way and in the circumstances 


` disclosed in the complaint. 
_ B D, - Case sent back. 


.OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Rererence No. 4 or 1925. 
© February 5, 1925. 
- Present:—Mr. Daniels, J.C. 
: LAL BEHARI—Accuszp—PetiTIoNER 
versus 


EMPEROR— OpposiTEe PaktTy. i 
_. Penal Code (Act XLV of 1860), s. 379—Prope~ty 
| under attachment, ee Ola. of ET 
iz Gana : 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No, 549 or 1924. 
November 25, 1924... 
Present:—Mr. Justice Daniels, 
BECHAN TELI—Appiioas 
versus 


EMPEROR—Rzsronpeny 

Criminal Procedure Code (Act V of 1898), ss. 133, 
187, 242, 248, 244—Encroachment— Proceedings under 
8. 135 —Notice to show cause—Proceduse—Absenee of 
evidence on either side—Order, whether can be made 
absolute, 

Where a person against lioi notice under s, 133 
of the Cr. P, C. has been issued appears and shows 
cause, the Magistrate must hear the evidence in 
support of the. preliminary order before calling on 
the person against whom notice has been issued for 
his defence. “If no evidence is produced in support ° 
of the preliminary order the ofder cannot be made 
absolute’ merely because ‘the person against whom 
proceedings have been taken also tails to produce hig 


evidence, 


e 


pa 
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Criminal “reference made by the Sessions 
dire Ghazipur, dated the’ 28th YENI 
19 


Mr. Majid Ali, towthe Applicant. 

Mr.R. Maleomson, Assistant Government 
Advocate, for faa Crown, 

JUDGMENT.—This i isa Kelan by 

the learned Sessions Judge of Ghazipur 
recommending this Court to quash an order 
passed against Bechan Teli under s.137 of 
the Cr. P. C. The Deputy Magistrate 
found that Bechan Teli had built a wall 
which had encroached on a public lane to 
‘the, exteat of twelve inches and directed 
him to demolish his wall to that extent. 
Notice under s. 133 was duly issued against 
Bechan and he was required to appear and 
show cause. He putin a written statement 
alleging that he had merely re-built his wall 
on, the old foundation and that he had 
madeno encroachment. He said that only 
his neighbour Jai Karan against whom 
proceedings were also taken had made an 
encroachment. The Deputy Magistrate very 
properly inspected the spoton 20th July. 
He records in his order that on that day he 
directed the parties to produce their evi- 
, dence on the next day. On 2lst July 
neither party produced any evidence and 
the Deputy Magistrate made his order 
. absolute under s. 137. . 

The point taken by the learned - Sessions 
Judge is that the Magistrate did not comply 
with the law which directs that when the 

' defendant appears to show catise the Magis- 
trate shall take evidence asin a summons 
case. The procedure applicable to a 
summons case is laid down in ss, 242 to 244, 
When the accused persons appears the 
Magistrate is first to ask him to show cause 
why he should not be convicted. If he 
does show.cause then the Magistrate first 


_ hears the Complainant's evidence and then’ 


the evidenc3 forthe accused. In this case 
Bechan did show cause why no order should 
be made against him: The Magistrate 
‘should, therefore, have heard evidence in 
support of the order before calling on him 
for his defénce, The-applicant waa certainly 
prejudiced*by tkis omission. 

I, therefore, set aside the Magistrate’sorder 
and direct him to proceed under s. 137 of 
the Cr. P. C. and to hear evidence on both 
sides before disposing of the case. This 
order will not affect the case of Jai Karan 
who has not objected, 


ee ee Order Set aside, 
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CALCUTTA HIGH COURT. 
. CRIMINAL APPEAL No, 364 or 1924. 
September 18, 1924. 
` Present:—Mr. Justice Mukerji. 

GOKUL KHATIK—AccusrED—APPELLANT , 

= VETSUG 

EMPEROR AND anoTHER—RESPONDENTS. 

Evidence Act (I of 1872), ss. 14, 15—Penal Code 
(Act XLV of 1860), s. 420—Cheating—Hvidence of 
previous fraud, whether admissible. 

In a case under s. 420 of the Penal Code, the ques- 
tion of the guilt or innocence of the accused depends 
upon proof ‘of actual facts and not upon the state of 
the accused's mind. Therefore, evidence as to any 
previous act of fraud committed by the accused is not 
admissible against him under any provision of the 
law. [p. 971, ‘col. 2.) 

Oriminal appeal against an order of ehe 
Honolary Presidency Magistrate, Calcutta, 
dated the 23rd May 1924. 

Babu Probodh Chandra Chatterjee, for the ` 
Appellant. 

Babu Surendra Nath Dutt, for the Crown 
and the Complainant. . 

JUDGMENT.—The appellant Gckul 


‘Khatik has been convicted by Mr. J. N. 
- Sen, Honorary Presidency Magistrate, under | 


s. 420, Indian Penal Code, and sentenced to 
pay a fine of Rs. 500, in default to undergo 
rigorous imprisonment for two months; and 
a further order has been made directing the 
payment of Rs. 400 out of the fine, if 
realised, to the complainant as compen- 
sation. The facts of the case, shortly stated, 
are these: that about two years ago the 
complainant pledged certain gold and silver 
ornaments with the-accused for Rs. “350, 
that on the 2nd January 1924 at about 9- 50 
A. M., she went to the place of the accused 
accompanied by a number of witnesses and 
gave him Rs: 350 being the principal with 
Rs, 120 as interest due ¢ onit and wanted the 
ornaments back, that the accused asked the 
complainant to wait for sometime and 
promised to return the, ornaments ‘aftér 
bringing them from a person who was 
alleged “to have kept them, that the com- 
plainant waited till about 5 P. m. in the 
evening but the accused did not return, 
that she thereafter came away and on the 
next morring at about 10 A. mM., she again 
went to the house of the accused accom- 
panied by some Witnesses but could not 
find him. The defence of the accused as 
it appears from the trend of the cross- 
examination of the prosecution witnesses 
and also from the statement which he made 
in Court was to the effect that he did not - 
receive any money, as alleged on behalf of 
the complainant. The accused, however, 


. 
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after process was issued by the ‘Court, 
produced thearticles before the Court and 
also stated, that the complainant had not 
¿paid him any money. . Upon the allegations 
set, forth above, the learned Magistrate 
framed two charges in the alternative against 
the acctised, one under s. 406, Indian-Penal 


Code, and the other under s. 420, Indian” 


.Penal Code. The charge under s. 406 was 
to the effect that on 2nd January 1924 the 
accused committed criminal breach of trust 
in respect of several gold and silver orna- 
‚ments pledged with him by the complainant 
and thereby committed the said offence, 
The charge under s. 420, Indian Penal Code, 
“was to the effect that on the 2nd January 
924 the accused dishonestly induced the 
complainant to part with several gold and 
silver ornaments on false representation 
` and thereby committed the said offence. It 
will be clear on an examination of this 
charge under s. 420, Indian Penal Code, 
„that it does not correctly set out the facts 
_of the case for the prosecution upon which 
it is founded, for, it was not the case of the 


complainant that she had been induced to: 


part with her ornaments on any false 
representation. The real-.charge under 
5. 420, Indian Penal Code, which could 'be 
framed upon the case as presented on behalf 
of the prosecution was that the accused 
dishonestly induced the complainant .to 
part with the sum of Rs. 470, dishonestly 
concealing from the complainant the fact 
that he never intended to return the 
„ornaments for the return of which the 
amount was being paid. This defect in.the 
framing of the charge, though a material 
one, does not_appear to have prejudiced the 
. accused in any way forit seems from the 
-answer which the accused gave to the Court 
. when examined under the provisions of s. 
. 342, Cr. P. C., that he understood exactly 
what the case against him was. It also 
appears from the evidence that was adduced 
on behalf of the defence that it was clear 
to the accused what case he had to meet. 


The judgment of the learned Honorary’ 


Magistrate which I have perused with care 
appears to meto be not very satisfactory 
in consequence of certain errors into which 
he seems to have fallen. Inthe first place, 
he says that all the witnesses examined on 


behaitf‘of the prosecution are disinterested- 


and independent persons, forgetting that at 
least one of the witnesses, namely, P. V 


. No.5, isa daughter of the complainant,- 


prosecution witness No, |, There is also a 


‘certain sum of money. That e : 
to my mind is clearly inadmissible in 
law and it cannot be brought in with the 


8rd January, it is supported b 
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defect in the consideration of the evidence 
that.was adduced on behalf of the defence 
to be found in the judgment of the 
Honorary Magistrate, inasmuch as he states 
that it was the duty of the accused to call 
the Doctor whose codehman has been ex- 
amined*as thé D. W. No. 1 and he was not 
prepared to rely upon the evidence. of the 
coachman because his master was not 
examined. . There are other defects in the 
judgment of the learned Honorary Magis- 


‘trate which I need not specifically refer to. 


There is also the fagt that evidence has 
been let in with regard to a prgvious act of 
fraud which is alleged to have beet com- 
mitted by the accused person, I mean the 
evidence of P. W. No. 6, who speaks to the 
fact that on a particular occasion he was 
cheated by the accused in respect ofa 
evidence 


aid either of s. 14 or s. 15 of the Indian 
Evidence Act. This was a case in which 
the question of the guilt or innocence 
of the accused depended upon proof 
of actual facts and not upon the state of the 
accused's mind. Therefore, the evidence 
as to any previous act of fraud was not 
admissible under,any provision of the 
law. That evidence, therefore, has got to 
be excluded in considering whether the 
case against the accused has been properly 
and legally proved. wa 

Turning now to the evidence that has 
been adduced on behalf of the prosecution it 
appears that the complainant is supported 
in her testimony by the evidence of pro- 
secution witnesses Nos. 2, 3,4 and 5. Her 
statement with regard to her visit on the 
first day, namely, the 2nd January 1924, 
is supported by the evidence of prosecution 
witness Nos. 2, 3 and 4 and with regard 
to her visit on the next day, namely, the 
the eyi- 
dence of prosacution witnesses Nos. 2 and 
5. Of these witnesses the eviflence of pro- 
secution witnesses No. 4 is discounted to 
a certain extent by reason of the fact that 
the complainant herself in her examination 
before the Court does not say that she 
was accompanied by this witness; and 


‘further it would appear from l the cross- 
examination of this witness himself that 


he said that he did not know the parties 
and saw them only on the day of occur- 
rence., His évidence is to the effect that 


-the payment of Rs. 470 was made in his 


hey 
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presence, that in the evening he enquired 
of the complainant whether she had re- 
ceived the ornaments back and was told 
‘that she had not. GA the next day he 
‘met the complainant but after that he 
had no talk either with the. complainant 
or with anybody. This evidence to my 
mind is not quite satisfactory, I am not 
‘prepared to rely upon the evidence of 
this witness in so farasitis not corrobo- 
rated: by the other evidence on thee record. 
The evidence of the other witnesses ex- 
‘amined on behalf of ethe prosecution, how- 
ever, deavegno doubt, in my mind, that as 
‘a matter of fact the story put forward on 
behalf of the prosecution is atrue one. It 
is true that the prosecution witness No. 2 
‘lives -in a bustee in Kumartoli, prosecution 
witness No. 3 lives at Subnabazar and 
prosecution witness No. 5 lives in Sick- 
‘darbagan—the place where the complain- 
ant also lives; and it is true that they 
did not in their evidence say how it was 
‘that they came together for the purpose 
-of ‘going to the house of the accused, But 
if any point as tothe improbability with 
regard tothe three witnesses having come 
togather for the purpose of going to the 
‘complainant's house had got to be made 
“out on behalf of the defence, it was clear- 
ly the duty of the defence to put ques- 
‘tions to the witnesses in order to bring out 
facts which would go to show that there 
was such improbability or at any rate to 
‘ascertain why they collected together on 
that particular occasion. But it does not 
‘appear from the record that any such ques- 
. tion was put to the said witnesses. There is 
also the further point to be considered in 
connection with this—that is, the story of 
the complainant herself. According to the 
‘complainant ghe waited all day; and al- 
though, as stated by her in her evidence, 
“she cried when she found that the accused 
did not teturn itdoes not appear that she 
‘eréated ang row or that tie people of the 
neighbourhood were informed about the 
matter. She also says that she went to 
the placeon the next day and enquired of 
a dhopi but did net take any further steps. 
But this to my mind is not a piece of 
‘conduct altogether inconsistent with what 
might be expected of the complainant 
` ynder the circumstances. On the first day 
' she waited and found that the accused did 
not return, ‘That did not take away from 
“her mind all hope of recovery of the orna- 


* nents and it might well -þe that she did ° 
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‘is a tenant of the accused. 


[38 I. 0. 1025] 


not take any steps for the purpose of re- 
covering the amount until the next day 
when she lost all hopes of recovering them. | 
On the: whole ‘taking into consideration 
the evidence of all these witnesses and 
also the probabilities ands improbabilities 
of the case, in my mind, there is no doubt 
that the case as put forward on behalf of | 
the prosecution has been fully and con- 
clusively proved. ar 

There remains the evidence of the wit- 
nesses examined-on' behalf of the defence, 
The first witness examined on behalf of 
the defence is the coachman of the Doctor. 
His evidence is to the effect that he always 
remained at the dispensary every morni 
from 8 to 9 or 9-304. m. with his carriage 
and that during ¥ or 10 months he did not 
see the’ prosecution witness No. 1 at all 
there. The evidence of the defence wit- 
ness No.2 is that he has got a shop in: 
the same house as the accused and he 
says that he did not see prosecution wite 
ness No. 1 at that place. He, however, 
The defence 
witness No. 3 is a neighbour of the accused 
and he also speaks to the effect that there 
was no hullah. The evidence of these three 
witnesses is not very convincing. It is 
negative evidence of a character upon which 
reliance cannot be placed for the purpose 
of discrediting the testimony of the pro- 
secution witnesses whose evidence I have 
already referred to, It is true that defence 


‘witness No. 4 has been examined for the 


purpose of proving an entry madein the 
thana diary at the instance of the complain- 
ant which is to the effect that the charge 
which the complainant made at the thana 
on the 3rd January at about 6 P. M., was 
only for detaining her silver ornaments. 
It is urged that in this entry there is rio 
mention of the fact that money was paid. 
by the complainant to the accused. Re- 
gard, however, being had to thé way in 
which these entries are made, 1 am not 
prepared to infer from this omission that 
the story with regard to this payment was 
a subsequent invention. 

On aconsideration, therefore, of the whole 
evidence in the case and the facts, circum- 
stances and the probabilities, 1 havé come 
to the conclusion that the conviction of 
the accused is correct and that the sentence 
passed upon him not severe ; and I accord- 
ingly dismiss the“appeal. s 

ZK + Appeal dismissed, 
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- È ALLAHABAD HIGH COURT. 


Criminal Rergrence No. 708 or 1924. 
“December 22, 1994,” ” 


-@ ` Present:—Mi. ‘Justice Mukerji. 


DEBIGIR TA. PDHARI—APPLICANT 
© versus 
EMPEROR— RESPONDENT, 
Penal Code (Act XLV of 1860), s. 173—Crimindl 
Procedure Code (Act V- of :1893), s. 69—Service of 
summons, prevention of—Refusal to accept summons— 


` Offence. 


` A Police constable took @ summons to the accused 
„for the purpose of serving it on him. Accused refused 
.to take the summons and sign an acknowledgment: 
Held, that the act of ‘the accused did not amount 
to an offence under 8. 173 of the Penal Code, inasmuch 
‘as the summons had been sufficiently served within 
meaning of s; 69of the Cr. P. O., and the conduct 
Ži the accused did not amount - to prevention of 
jservice of summons. 
, Criminal reference made by the Sessions 
Judge of. Bulandshahr, dated the 3rd of 
December 1924. i 
` REFERRING ORDER. — Debigir 
. Tapdhari applies inrevisionfrom a judgment 
of M. Abdul Shakur, Deputy Magistrate of 


rBulandshahr, convicting him of an offence. 
-under s 173, Indian Penal Code, and sen- . 


fencing him to pay a fine of Rs. 10. 

; This application arises out of a summary 
„trial, The whole of the facts, therefore, are 
‘to be found in the judgment. I have ‘also 

geen the record of the trial and there is 
; nothing further in the record worth notice 
“than appears-in the judgment. The appli- 


‘cant has been convicted of the offence of . 


_preventing summons being served on him, 
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ledgment. 


the learned Sessions 
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‘waiting for the explanation of the léarned 
Deputy Magistrate, as the latter has been 
transferred from the District to Rai Barefi 
on settlement duty and it will cause con- 
siderable delay to awdit his explanation. A 


"copy of this order however be sent to him 


with a request that he will forward any 
explanation he wishes to make to this Court 
‘without delay. 

JUDGMENT.—This is a Reference by 
the learned Sessions Judge of Bulandshahr 
with the recommendation that the con- 
viction of one Debigir Tapdhari under 
s. 173 of the Indian Pénal Code may be set 
aside and the fine inflicted may be remitted. 

It appears that a Police constable took a 
summons to Debigir Tapdhari for the pur- 


- pose of serving iton him. . Debigir refused 


to take the summons and sign an acknow- 
This is all that has been proved 
in the case. The learned Magistrate thinks 
that this is enough to constifute an offence 
under s. 173 of the Indian Penal Code and 
Judge thinks that 
something more is necessary than a refusal 
to accept a summons for aconviction under 
the said section. I agree with the learned 


Sessions Judge. 


I accept the Reference, set aside the con- 
viction and sentence, and or der that the 
ane, > paid, bé refunded. © 

Conviction set aside. 





ithe evidence and the finding of the Court -~- 


=. being that a. constable took a summons: to 


chim and offered it to him for service, the 


, accused however. refused to accept it, or . 


allow it to be, served on him. Now it is 
. quite clear that the mere offering: of a 


. summons toa person followed by his refus- |. 


_ing to accept it is sufficient service within 
_the meaning of s. 69, Or. P. CO. There are 
: also rulings to that -effect. I take it that 


:g, 173 applies to cases where for example 


| “present case. service was effected and was 


„the person-on whom summons is to be . 


: served runs away, and prevents the bearer 
‘of the summons from-even.being able to 
; tenderit. At: zany rate on. the facts of the 


< nok. ‘prevented | and I do not think this 


Ki 


-conviction can be maintained. 

I; therefore, refer the case to the Hon'ble 
High Court with a recommendation that 
the conviction and . sentence be set aside. 


“the Hon'ble Court with this order without 


SIND JUDICIAL COMMIS- 
‘ SIONER’S COURT, 

“ CRIMINAL APPEAL No. 102 or 1924, 
October 31, 1924 
-Present:-~Mr. Kennedy, J. C., and 
Mr. Raymond, A. J. C. 


: ANDAL SHAH AND OTHERS—ACbuseD—" 


* APPELLANTS -` 
VETSUS 
EMPEROR OPPONENT, 

Crimigal-Procedure Code (Act V°of 1898), s. 3 
Penal Code (Act XLV of 1860), ss. 301, 802. Join ian 
of charges—Suspicion of murder— Circumstantial 
evidence-—Disposing of murdered man's corpse- Judg- 
ment of acquittal-—Innocence. 

A person -may be charged with the offence of 
murder, under s. 302, Penal Code, and in the 
alternative with the offence of causing disappearance 
of the evidence of. murder under s. 201, Penal 


` Ood 975, col. 1. 
The record will he despatched atonce to . | a p 976, co 


However- -strong the ‘suspicion may be that a person 
has committed murder, yet if it is not established vn 


o 
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evidence that he 4s the murderer, his conviction under 
5. 201, Penal Code, is not illegal. [ibid.] . 
*A judgment of acquittal is conclusive and fully 


establishes the innocence of the person to whom it re- 
atas. 


8 
A e 
That a person has disposed of the corpse of a mur- 
dered man is strong circamstantial evidence that the 
person disposing of the corpses is the murderer. 


` A murderer cannot be charged under s. 201, inas- 
much as, a person: cannot be convicted both as a 
ene and as anaccessory after the fact. [p. 976, 
cel. 1. | 


Appeal against a conviction and sen- 
= by the Sessions Judge, Hyderabad 
ind. °° . 
Mr, O'suWivan, for the Appellants. 
_ Mr.T. G. Elphinston, Public Prosecutor, 
‘for the Crown. : 


JUDGMENT. 

Raymond, A. J. C.—The three appel- 
lants before us appeal against their convic- 
tion and sentence by the Sessions Judge, 
Hyderabad. They were committed for trial 
on charges under ss. 302 and 201, Indian 
Penal Code. The Sessions Judge, Hyder- 
abad, agreeing with his assessors came to 
the conclusion that the charge of murder 
under s. 302, Indian Penal Code, was unsus- 
tainable but he thought the evidence suffi- 
cient for their conviction, under s. 
201, Indian Penal Code, and sentenced 
each of them to 7 years’ rigorous imprison- 
ment. 

A preliminary objection was raised by 
the Counsel for the appellants that the con- 
viction of the appellants under s. 201, Indian 
Penal Code, :was illegal, inasmuch as they 
were charged as the principals in the offence, 
they could not be convicted as accessaries 
after the fact. It is argued that the evi- 
dence on the record points to more than 
barė suspicion of the appellants being con- 
cerned in the actual murder, and hence 
it was inconipetent for the Sessions Judge, 
Hyderabad, to convict them of the minor 
“offence eunder s. 201, Indian Penal Code. 
Several cases have been-cited by the Counsel 
for the appellant in support of his argu- 
ment. Before adverting to them, I prefer to 
-touch upon ‘the law applicable to this case 
“as propounded by our own High Court. 
It is well established law that a murderer 
“cannot be charged under s. 201 with causing 
‘evidence ‘to disappear by concealing the 
corpse. In the present case the first charge 

* framed against all the three appellants was 
that (1) that they on the first day of January 
1924 committed murderby intentionally caus- 

-jng the death ofthe deceased, Mahomed Shah, 

e 
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of the same transaction, 


(36 1. 0. 1995) 
and the secona charge was that (2) that know- - 
ing that the murder of Mahomed Shah had 
been committed they caused certain inci- 
dents of the said offence to disappear with 
the intention of screening the Offenders 
from legal punishment and thus committed 


“an offence under s. 201, Indian Penal Code. 


It appears to me evident that though the 
words (in the alternative) have not’ been 
specified in the charge, yetithe gist of the 
second charge is to determine whether the 
appellants were guilty of an offence under 
s. 201, Indian Penal Code, in the event of 
their being found not guilty under the 
major charge of s. 302, Indian Penal Code. 
Indubitably, both the offences were in respegt 
the evidenc 
clearly shows that after Mahomed Shah 
had been murdered, his body was cutinto 


‘pieces, and concealed in two sacks and 


both the sacks were thrown in the river 
Indus. Both the offences were committed 
practically at the same time and were con- 
nected by the same specific criminal intent, 
and form part of a continuous series of acts 


‘in which according to the prosecution evi- 
dence all the three appellants were invol- 


ved. In Crown v. Ghulam (1) where accused 
Nos. 1 to 3 were charged under-s. 302, 
Indian Penal Code, and accused No. 3 was 
further charged in the alternative under 
s, 201, Indian Penal Code, it was held that 
trial was not illegal for mis-joinder of 
charges and persons. In Emperor v. Bawa 
Manghindas (2) where a man and his 
wifey were alleged to have committed 
a series of acts in the same-ransaction 
from which it would be inferred that 
both or either of them were guilty of mur- 
der or else of having caused the evidence 
of the commission of the offence to dis- 
appear by burning the dead- body -of a 
child after he had been murdered, and 
were charged under ss, 302 and 201, Indian 
Penal Code, but at the trial thè Sessiong 


‘Judge, being of opinion that the trial of 
‘the wife both under ss. 802 and 201, Indian 


Penal Code, was bad, proceeded as against 
her only under s. 302, Indian Penal Code, 
and convicted both under that section. It 
was held that the joinder of charges of 
murder, or in the alternative of causing 
disappearance of the evidence of murder 
was legal unders. 236, Cr. P.C. In Hans 


(1) 1S. L. R. 73; 8 Cr. L. J. 191. E ; 
49 B Tnd. Oas, b36; 4 SLR, I4; 11, Or M J 
ha 
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“at considerable length on this’ point. 
» Teprinessa v. Emperor (4) it was held that 


: Penal Code, is not vitiated by 


-‘mappa~Rudrappa v. Emperor (8), it was 
“held that a person can be charged with 
the offence of murder -and in the alternative 
with thé offence of causjng the evidence 


toe disappear with the intention of screen- - 


ing the offender. This latter case has 
several points of enalugy with the present 
case. There’ were three accused persons 
against whom there were charges under 
ss. 302 and 201, Indian'Penal Code; two of 
them were acquitted of both the charges, 
as regards one of them, -however, he was 
acquitted on the charge of murder but 
convicted under s. 201, Indian Penal, Code. 
It was urged in appeal that a conviction 
under s. 201 Indian Penal Code was not 


legal as he was suspected of being one of’ 


the murderers. In the course of his judg- 
ment Macleod, ©. J., observed. “I do not see 
myself any,reason why a person should not 
be charged first with having committed a 
murder; secondly, in the alternative, if the 
evidence does not show that he has com- 
mitted the murder that he has been guilty 
of causing evidence to disappear with the 


intention .of screening the offender, in other 


words, of having been an accessory after 
the fact”, the conviction wasupheld. It has 


. not been alleged in the present case that 


the -appellants had ‘been prejudiced by 
the two charges against them at one trial, 
the evidence led in the case unmistake- 
ably shows that the Sessions Court, Hyder- 
abad, was also considering the point -whe- 
ther they. were the persons who were 
instrumental in causing the evidence as 
to the commission of the murder to dis- 
appear, and the witnesses for the prosecu- 
tion were examined and ee 
n 


“where, notwithstanding circumstances of 


` grave suspicion, it is impossible on the 


record, as iț.stands, to hold that a person 


| is the murderer or one of the murderers, 


his conviction under .ss. 201 and 203, Indian 
the existence 
of such circumstances.” = o! 

Much reliance was placed by the Counsel 
for appellants -on the’ case of Torap Ali v. 
‘Queen-Hmpress (5). |. But this case is clearly 
‘distinguishabie from the présent one under 
‘appeal: As it was found that the prosecu- 
‘tion evidence clearly showed that one or 


(3) 82 Tnd. Cas, 709; 25 Bom. L. R. 231; (1923) A. L 

R. (B.) 262; 25'Cr. L. J. 1949, 

- (4) 47 Ind. Cas. 275; 46 0.427; 19 Or. L. J. 903, .. 
5) 22 C. 638; 11 Ind, Deo, (N, s.) 425. - 
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_the other of” the accused was guilty of the 


murder, but it was not possible on the evi- 


-dence to say which of them committed” 


the murder and henge it was held lihat 
the conviction under.§. 201, Indian Penal 
Code, could not stand In the present 
case the Sessions Judge, Hyderabad, has not 
held that the murder was committed by 
one or the. other of the appellants, but 
that the evidence on the record was insuffi- 
cient to sustain a charge of murder against 
any of.thet. ; 

: The case of Sumanta Dhupi v. Empror (6) 
cited by the appellants’ Counsel does not 
in any way conflictin principle’ with* the 
rulings to which I have referred. It was 
held in this case “it is settled law that 
a principal cannot be convicted as an acces- 
sory; where it is impossible to say definitely, 
however, strongly it might be suspected, 
that an accused was guilty of murder, mera 
suspicion is no bar to a conviction under 
s. 201 Indian Penal Code. But if it be 
accepted as a proved fact that the accused 
before the Court disposed of a dead body 
and if the acceptance of that fact com- 
pletes the chain of circumstantial evidence 
which proves beyond doubt that the accused 
were actual principals present atthe mure 
‘der and taking part in the murder they 
cannot be convicted of. the minor ‘offence 
of causing evidence of the murder to dis- 
appear even though by an error of the 
Judge or by amisconception of the position 
by. the. Public Prosecutor the charge of 
murder is subsequently withdrawn. That 
on ‘the facts found the accused wera 
principal. and. the conviction under, s, 
201, Indian’ Penal Code could not stand." 
In the present “case the Sessions Judge 
recorded all the evidence that was avail- 
able on the murder charge and arrived at 
a definite conclusion that the ewidence waa 
not sufficient to substantiate the charge of 
murdér, This finding made quite clear that > 


so far as the murder was concerned the ape 


pellants were innocent, however grave, the 
suspicion might be that they were concerned, 
Therefore, not being the principals they 
could be tharged and convicted as accese 
sories after the fact. a 


In Queen Empress v. Limbya (7) it was 
held that a conviction of the accessory 
offence under s. 201 of the Indian Penal ~ 

(6), 32 Ind. Cus, 132; 20 O. W. N. 166; 17 Or. Led, 
4; 23 0. L. J, 333, + _. Pan S 

(7) Rat, Uh, Or. 0, 799; Cr. Rg. No, 56 of 1898, 


ge a 
Codé is not jllegal merely, because it is sus- 
pected, but not proved .or admitted, that 
“the accused committed or was one of seve- 

ral persons who committed the © principal 

offence. pa es SRS a nae 
In Reg, v. Kashénath Dinkar (8) it was 
observed that a person cannot be convicted 
under’ s. 201, Indian Penal Code, of causing 
evidence of the commission of an offence 
by himself to disappear, nor can he be con- 
victed of the abatement of such an act. 


3 


his case only propounds the principle that, 


a person cannot be convicted both as a 
principal and as am accessory after the fact. 

In Queén-Empress_v. Dungar (9) the con- 
viction under s. 201, Indian Penal Code, was, 
reversed inasmuch as the High Court 
which disposed of the appeal was of the 
view that the circumstantial evidence on 
the record proved that one or the other of 
the accused was guilty of murder, but could 
not say-which of them was so guilty. 

I may here mention that the correctness 
ofthe principle that where it is doubtful as 
to which of the accused persons have com- 
mitted murder, though it is proved that it 
is committed by one or the other of them 
they cánnot be convicted under s. 201, 
Jadian Penal Code, as stated in Torap Ala 
y. Queen Empress (5) and in Queen Empress 
y. Dungar (9) was doubted by Jardine, J., in 
the case of Queen Empress v. Limbya. (7). 
For the purposes-of the present appeals, 
however, it is unnecessary to discuss this 
point, for, as I have observed the learned 
Sessions Judge,’ Hyderabad, has found that 
none of the appellants were guilty of: the 
‘murder .of-Mahomed Shah. This, verdict 
` bf nof guilty is immune from challenge. be- 
fore us. As observed by Sir Lawrence 
‘Jenkins, ©. J., in Empress v. Lalit Mohan 
Chuckurberty (10) “where there has been an 
acquittal, there has of course, been no fur- 
‘ther ‘discussion, for the acquittal is con- 
clusive, dnd indeed it would bea very 
‘dangerous -principle to adopt: to, regard a 
judgmeat‘of not guilty ‘as not fully. estab- 
lishing .the innocence of the person to 
“whom. it rejates.” 
7 This principle, which is certainly one of 
üniversal applitation, was adopted and fol- 
lowed ‘in Empress.v. Sanlal Lalubhai (11). 
: ; SR. 126. 

BE es wes. (1888) 71; S Tnd, Dee. (x. 6.) 
ait) 10 Ind. Clas. 582; 38 C. 559 af p. 578; 15 0. W. 
“NW, 593; 12 Ur. L. Ji 286. : 
| (A1) 20 Ind. Cas, 613; 37 B, 658; 15-Bom, L.R. 694; 
14 Or, L. J. 488, 
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-and generally lives at the dera, 


186 1: 0. 1925] 

Counsel for thé appallant contended’ that 
there was more than grave suspicion as to” 
the appellants being guilty of the murder 
of Mahomed Shah. But in face of, the ex~ 


- plicit finding of the Sessions Judge that 


they are not guilty, they must be deemed 
to be innocent. Of things which do not: 
appear and do not exist, the ‘reckoning is: | 
the same. Ifthe verdict of acquittal was: 
erroneous the Crown could have appealed: - 
against it, but they have not chosen to do: 
s0, the verdict is, therefore, conclusive. In- 
asmuch as, therefore, the appellants cannot. 
be regarded as principals, they could be 
convicted as accessories after the fact and. 
their conviction, therefore, tinder s. 201 
Indian Penal Code is not illegal. . - - 
The point that now remains for discussion 
is whether the evidence on. the record is 
such as to justify their conviction under 
s. 201, Indian Penal Code. The prosecution 
evidence as to the charge against the ap- 
pellants under s. 201, Indian Penal Code,jhaa 
not been discussed in any detail by the 
Counsel for the appellants but nevertheless 
it is our duty fo consider. the evidence 
whether it establishes beyond all reasonable 
doubt the charge against them under the 
said section. ; 
[After discussing evidence the learned 
Judicial Commissioner proceeded to observe 
as follows:—} . l i 
- On a consideration of the evidence in the 
case it appears to me satisfactorily establish 
ed that the -three appellants were the men 
concerned in causing evidence of the com- 
mission of the offence to. disappear, as 
Mahomed Shah came by his death at tha 
dera of appellant No.1. Appellants Nos, 1 
and 2 were certainly greatly interested in 
doing so. There is evidence as to the cutting 
of the body and throwing the pieces into two 
sacks, there is further evidence of the burn- 
ing of the clothes of Mahomed Shah and 
scraping the floor of all bloods stains; and 
there is finally the most important piece of 
evidence of the two sacks being conveyed 
on two camels and thrown into the river. 
“ There hasbeen a brutal and cold blooded | 
murder and_it was difficult to dissdciate 
them from all knowledge of it. It is stated 
that appellant No. lis an unmarried man 
The evi- 
dence as to causing disappearance, of all 
evidence as to the commission of. the erime 


-points to him as the person who directed 


and controlled opérations by the. others. 
The appellant No.2, his kamdar, assisted 
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his Master, in his diabolical acheme. He is. 


described as the. man who took an active 
part in concealing traces of the crime. The 
services of the appellant No. 3 were enlisted 
after Ahméd has stoutly r8fused to render 
any help to appellant No. 1 in conveying 
the body to.the riveg bank. I would, there- 
. fore, confirm ¢he conviction as against all 
the three appellants and the sentence, as 


against’ appellants Nos. 1 and 2 but I would . 


reduce the sentence. of appellant No. 3 
Misri, to one of 3-years’ rigorous imprison- 


ment only, as, compared to appellants Nos. 1, 


and 3, he has played a minor part and as a 
hari of the appellant No. 1 there are ex- 
tenuating circumstances in his case. 


@#ennedy, J.: C.—I agree that in this 
case the conviction should be upheld and 
séntences should ‘be as proposed. But I 
merely wish to add a few remarks in 
respect of the legal points raised. 


One may suppose a.case in which there 
is conclusive evidence that some person 
has disposed of the corpse of a murdered 
man, then in such a case that evidence 
would also be strong circumstantial evi- 
- dence that. the person’ so concealing the 


corpse was the murderer, because after all - 


it is the murderer who has the strongest 
reasons to conceal the trace of his crime. 
But that evidénce, though condemning 
proof. of an effence under s. 201, might not 
amount to anything more than’ a strong 
‘presumption that ‘the offender had also 
committed an offence unders. 302, It might 
well be, before that offender could be con- 
victed under s. 302, that further evidence, 
unconnectéd with the concealing of the 
corpse, would be requisite. In such a case 
I cannot see any reason either in law or 
in logic why the offender should not be 
charged in.the alternative under ss. 302 and 
201,. Indian Penal, Code. If the presump- 
tion that he was the murderer, which arises 
from his concealing the corpse, be turned 
into certainty by other evidence, then, no 
doubt, ‘he would be entitled to'an acquittal 
of the offence under s. 201, because a prin- 
cipal cannot also be an accessory. But if 
that presumption merely remains a sus- 
picion and does not rise into. a certainty, 
‘then in so far asthe offender must be held 
not to have committed" the murder’ there 
can be no reason why he should not be 
unished for the:offence which he is proved 
to. have committed, namely, that of conceal- 
pg the corpse. 0; vc, an Ae 3 
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d7? 


On the other hand, strès inust be laid 
upon the consideration that Courts tryfng 
such cases must not set up two standards 
of evidence required in connection with 
these offences. It is nak permissible fora 


: Court to say that here is 8 charge of murder, 
“we donot think the evidence: sufficiently 


strong to e$tablish the charge of murder, 
although if we really believe the evidence 
an offence of murder would be made out, 
but inconclusive as itis we will accept it 
as proving, that a lesser offence has been 
committed.’ Fora tribunal to proceed in 


that way would, of course, not be proper, 


and itis owing to the danger of Courts 
adopting that sophisticated line of argu- 


.ment that there have been so many rulings 


(some of which are difficult to reconcile) as 
to the propriety of joining charges of mur- 
der and of concealment of murdered corpse. 
But on the whole, in the present case, it 
does appear that the evidence that these 
people were responsible for concealing the 


‘corpse is overwhelming. And although one 


may have grievous suspicions, at any rate, 
that the people whoare found responsible 
for concealing the corpse are also the mur- 
derers, yet the evidence does fall short of 
establishing that proposition, Therefore, it 
would appear that the accused are propere 
ly convicted under s, 201, Indian Penal 
Code. ki 

The question asto the proper detention 
of the approver is not regularly before us 
but should be considered by the persons 
responsible. My opinion is, though I do 
notexpress it judicially, that the custody 
intended by the Code is a magisterial cus- 
tody and it may very well happen that if 
an approver be remanded to Police cus- 
tody after the proceedings in the commit- 
tal Court, it may be hearafter held that 
that fact vitiates his evidence. It would 
seem advisable, therefore, for parties con- 
cerned’ to ‘take advice in this matter. and 
be careful strictly to comply with the law 
so as to prevent objections being raised to 
witnesses on technical grounds, ° 


8. D. - Conviction upheld, 
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CALCUTTA HIGH COURT. 
'CRIMINAL Reviston No. 589 or 1924. 
September 12, 1924. 
Present:—Mr. Justice Suhrawardy and 
Mr. Jugtéce Mukerji. 
‘ASWINI KUMAR DUTT AND OTHERS— 
lst Party—Perrrionsrs 
VETSUS y 
PUTI AND oTHERS—2ND PARTY— 


OPPOSITE PARTY. 
Cr iminal Procedure Code (Act V of 1908), Ch. XHI, 
ss. 356, 360—“Acecused,” meaning of—Pr oceedings 
under Ch. XII — Deposition of witnesses, whether must 


be read over. 
“The “accused” in sub- -8. (1) of s. 360 of the Cr. P, 


C.,means a person over whom a Criminal Court is 
exeroising jtrisdiction. 

Section 360 of the Cr. P. C., is, by virtue of the 
provisions of s. 356 of the Code, applicable to 
enquiries held under Ch. XII of the Code and where 
the provisions of s. 360 are not complied with the 
enquiry is vitiated. . 
| Rule against 
Magistrate, Munshigunge, 
March 1924 ‘ 

Babus > Suresh Chandra Talukdar and 
Mohendra Kumar Ghosh, for the Peti- 
tioners. f 


Babu -Dwijendra Krishna Dutt, for the 
Opposite Party. 


JUDGMENT. 

M ukerji, J.—One of the grounds upon 
which the present Rule has been issued 
relates to the non-compliance of the-provi- 
sions of s. 360, Cr. P. O., in recording the 
depositions of the witnesses examined in 
the proceedings. 


an order of the Deputy 
dated the 8th 


By the. terms of. s. 356, Cr. P. C., the 
evidence of witnesses examined i in enquiries 
under Ch. XII have to be recorded in 
the manner provided for by that section. 
Section 360, sub-s. (1) expressly refers to s. 
356 and lays down that as the evidence 
of each wiéness taken under s. 356 is'com- 
pleted it shall be read over to him in the 

. presence of the accused, if in attendance, 
or of his Pleader, if he appears by Pleader, 
and shal, if necessary, be corrected. Then 
follow sub-ss. 
be quoted.. Sut. section (1) does not make 
any reservafion or exception in respect of 
evidence recorded in enquiries under Ch. 
XII, and on the face of it makes s. 360 
applicable to all evidence recorded under 
s. 356. On principle also very.little dis- 

- tinction can be made between enquiries 
under Ch. XII and other enquiries or 
frials. In my judgment in the, case of 


BHNOBHANIAN SINGH V. #MPEROR. 


(2) and (3) which need not. 


[86 La, 1925) 
Hira Lal Ghosh v. Emperor (1), 1 have dis- ` 


< cussed the intention of the Legislature in 


enacting this provision and if; can see 
nothing on whigh I can reasonably make : 
a distinction. e 
The only difficulty is created, as has: 
been urged on behalfeof the ‘Opposite: 
Party to this Rule, by thé usé of the word 
‘accused " in sub-s. (1) of s. 360. I am 
inclined to take the view that the word: 
has -been used in its wider significance as 
meaning a person over whom a Criminal - 
Court is exercising jurisdiction. | 
In my opinion s. 360, Cr. P, C., is ap- 
plicable to enquiries held under Ch. XII 
and inasmuch:as admittedly the provisions - 
of that section have not been comp d 
with, the enquiry was vitiated. T 
order must, therefore, be set aside and ihe , 
Rule made absolute, 
It will beopen to the Magistrate, to take 
further proceedings if there is still any ap- 
prehension of a breach of the peace. : 


-ĮI agree. 


‘Suhrawardy, d. 
© Rule made absolute. 


"Z. K. 


(1) 83 Ind. Cas. 905; 28 C. W. N 068; Piece A. I. 
R. (C.) 889; 26 Cr. L. J. 201; 41 ©. L. J. 22 





PATNA HIGH COURT. 
Criminau Rerurexce No. 113 or 1924. 
January 22, 1925. 
Present :—Justice Sir B. K+ Mullick, Kr, 
and Justice Sir John Bucknill, Kr. ` 
SHEOBHANJAN SINGH AND OTHERS 
RACONS cee 


EMPE BOR- Oras E Party. 

Criminal Procedure Code (Act V of 1898}, ss. 407, 
408—Trial held by Second Class M agistrate—First Class - 
powers conferred before hearing arguments—Appeal, . 
forum of. 

Where the trial of acase was held by a Second Class . 
Magistrate but before hearing arguments he was in- ' 
vested with First Class powers: 

Held, that an appeal from the sd anané of the 
Magistrate lay to the.Sessions Judge and not to the 
District Magistrate. 

Emperor v. Nga Paw, 8 Cr. L. J. 48; 4 L. B. R. 239, 
distinguished. 

Reference made by the District Baa 
Sessions Judge, Patna, dated the 4th Decem- 
ber 1924, 

Mr. Ahmed Raza, for the Accused . 

J UDGM ENT. | 

Mullick, J.—It appears that in this’ 
case the trial was commenced by Babu: 
Paresh Nath Mazumdar while he was a.. 


(86 1. d. 1925] 


Deputy Magistrate of the Second Class. 
On the 20th September’ 1924 this Magis- 
trate was vested with First Class powers. 
On the 24th September the trial was con- 
tinued and some prosecution witnesses 
were cross-examined and discharged. The 
case. continyed until the 28th September 
when arguments were heard and on the 
29th September judgment. was delivered 
and the accused were convicted. oo) 
The question now is whether the appeal 
lies to the District Magistrate or’ to the 
Sessions Judge. The Sessions Judge 
has referred the. matter to us and is of 
opinion that the appeal should be heard 
by the District Magistrate. He states that 
146 trial was completed by the Magistrate 
in this case while he was a Second Class 
Magistrate and that he was .vested with 
First Class powers after the hearing was 
closed and before the delivery of the judg- 
ment. The learned Judge relies on Em- 
peror v. Nga Paw (1). It may be admitted 
that the wording of s, 407 of the Cr. P. 
C., admits of the view that it is not the 
conviction’ by a Second Class Magistrate 
but the holding ofa trial by such Magis- 
trate that determines the forum of the 
appeal. In this case, however, that ques- 
tion does not arise because the Bihar and 
‘Orissa Gazette of the 24th September 1924 
shows that Babu Paresh Nath Mazumdar 
‘was vested with First Class powers some 
time before the hearing of the arguments 
in the case.” Therefore part of. the trial 
was held by him asa Second Class Magis- 
trate and part asa First Class Magistrate, 
and I think in the circumstances the pro- 
per tribunal for hearing the appeal is the 
Sessions Judge and not the District Magis- 
‘trate, : 
Bucknill, J.—I agree. 
Reference answered. 
Z. K. 


(D) 8 Or. L. J. 48; 4 L. B. R. 239. 


ISHAN OHANBRA SAMARTA v. HRIboY Kkisfind BOSH: ` 


‘CALCUTTA HIGH COURT. 


CrrminaL Revision No. 906 or 1924. o 


February 6, 1925. 
Present:—Mr, Ju$tice Buckland, 
Mr. Justice Suhrgwardy and 
` a Mr. Justice Cuming. - 
ISHAN CHANDRA SAMANTA anp 
ANOTHER—ACCUSED—-PETITIONERS 
4 : versus 
HRIDOY KRISHNA BOSE AND 0THERS— 
e OPPOSITE PARTY. . 


'~ Criminal Procedure Code (Act V of 1898), 83. 145, 


856, 860, 429—“Accused,” meaning of—Proceedings 
under s. 145—Deposition of witnesses, whether must be 
read over—Reasons for decision, whether necessary— 
Reference to Third Judge—Third Judge, whether can 
make reference to Full Bench. 

Per Buckland and Cuming, JJ.—Parties to pro- 
ceedings under Ch. XII óf the Cr. P. O. are not per- 
sons referred to by the word “the accused” in s. 360 
(1) of the Code. [p. 984, col. 1.] 

Section 360 of the Cr. P. O. has no application te 
proceedings. under Oh. KIT of the Code, and in such 


. proceedings it is not obligatory on the Court to read 


over’ the depositions to the witnesses. [p. 982, 
cols. 1 & 2.) 

Per Suhrawardy, J.-The term “accused” in s. 360 
(1) ofthe Or. P. C., means any person over whom a 
Criminal Court exercises jurisdiction, and the section 
is, therefore, applicable to enquiries under Ch. XII of 
the Cr. P. ©. |p. 980, col. 1.) 

Per Buckland and Suhrawardy, JJ.—In a proceed- 
ing under s. 145 of the. Cr. P. C. the Magistrate mtist 
give a statement of the reasons for his decision 
sufficient to enable the. High Court to determine 
whether he has or has not complied with sub-s, (4) of 
s. 145 and directed his mind to the consideration ‘of 
the effect of the evidence adduced before him. Pro- 
vided, however, that he complies with what is neces- 
sary for the purpose of enabling the High Court to 
appreciate and deal with the case in revision, a degree 

“of brevity which would be out of place in a judgment 
to which s. 367 of the Oode applies would not neces- 
sarily be open to objection. [p. 984, cols. 1 & 2,] $ 

Per Cuming, J.—The law does not require that the 
Magistrate should give reasons for his decision ina 
procseding under Oh. XII of the Cr. P.C. [p. 982, 
col. 2. 

Per Buckland, J—A Third Judge to whom a case 
is referred under s. 429 of the Cr. P. O., is not com- 
peer to make a reference toa Full “Bench. [p. 984, 

col, 2] - 

Rule against an order of the Deputy. 
Magistrate, Sealdah, dated the Ist July 

$ 4 


1994, 


JUDGMENT. 

Suhvawardy, J.—I hate the mis- 
fortune to differ from my learned brother in 
the interpretation of s. 360, Or. P. C., and its 
applicability to proceedings under Oh, XII 
of the Code, Section 356 provides that in all 
trials and in enquiries under Chs. XII and 
XVII the evidence of each witness shall be ° 
taken down in writing in ‘the language of 


‘the Court, Section 360 says that as thg 


ao 


980 
evidénce of each witness taken under s, 356 
is completed it shall be read over to him 
“in the presence of the “accused `` -or his 
Pleader. No exception is made in the 
‘section in the case* of proceedings under 


‘Ch, “XIE which ould easily have been 


made if the Legislature intended ¢o exclude 
them but it is argued that the use of the 
word, “accused” limits the applicability of 
s. 360 to cases where a person is charged 
with the commission of any offence for 
which he is liable to be punished, and ex- 
cludes Ch. XII. The whole controversy, 
therefore, hinges en the meaning of the 


iji word “acdused.” which has not been defined 


“in the Code or any other enactment. 

There is ample authority for the view 
that “the term “accused means any person 
over: whom the Criminal Court exercises 
jurisdiction. See Jhoja Singh v. Queen- 
Empress (1), Lolit Mohan Moitra v. Surja 
Kanta Acharjee (2), Hopcroft v. Emperor 
(3), Queen-Empress v. Mona Puna (4) and 
Quéen-Empress v. Mutsaddi Lal (5). I 
must demand very cogent reasons to.make 
me ‘deviate from an unchanging current 
of decisions. I am not impressed by the 
argument that a witness in acriminal case 
is, a person over whom the Criminal Court 
assumes jurisdiction as it can summon 
him and even issue warrant to enforce his 
attendance. -It is not assuming jurisdiction 
as a'Criminal Coutt but as a Court, in the 
samé way asa Civil Court, doing a quasi- 
ministerial act, as preliminary to exercis- 
ing its: ‘criminal jurisdiction over some other 
person, Nor am I, persuaded by the cir- 
cumstance that, there may be more parties 
‘than one in a 145 case and all. of them 
should not be called accused or that the 
‘order under that section may be passed in 
the absence of a party. : A Criminal Court 
does pass orders against an absconding 
-accused. he view which my learned 
„brother entertains in this matter has led 
“him tô hold in Binode Behari Nathy. Em- 
peror (6, that a person dgainst whom pro- 
ceedings under Ch. VIII have been taken 
is not an accused . person though he may 
fa : punistied with in paeseaes on milar 


1) 23 0.493; 12 Ind. Dee. (N. 8.) 328, 
8 28 O. 109-at p. 714; 5 C. W.N. 749 

(3) I Ind, Cas. 737; 36 0. 163; 13 ©, Ww. N. 151: 9 Ct. 
LJ, 359: 8 0. L. J. 565. 

di) 16661; 8 Ind. Dec. (xN. s.) 919. 

(5) 21 A. 107; A. W. N. akse 185; 9 Ind. Dee. (N. 8.) 


778. 
(6) 81 Ind. Cas-909; 50 0, 985; RA LR, (0) 
999} 29 Orr L J, 1083. 


* isan GHANDRA SAMANTA V. HRIDOY KRISHNA Bost. | 
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to give seeurity. Iam unable to agree in 
the view that s.'360. does not apply to 
proceedings under Ch. XII and adhere 
to the decision im Aswini Kumar Dutt. v. 
Puti (7) to which I was a party. My opib- 
ion is'that in ali criminal cases where 
evidence is taken down °undeg the provi- 
sions of s. 356, the requirements of s. 360 
must’ be complied with. Otherwise there 
is nosensein taking down. evidence ver- 
batim or in extenso, as distinguished from 
a mere memorandum of it, unless its cor- 
rectness is checked in the manner provided 
in s. 360. 

The second ground on which this Rule 
was granted is that the Magistrate should 
have given some reasons for his decisit®® 
Here also I am not in agreement with my 
learned brother that it is not absolutely 
necessary for the Magistrate to do so and 
I follow the decision in the case of Bhuban 
Chandra Hazra v. Nibaran Chandra Santra. 
(8) to which I was a party. But itis not 
necessary to pursue this point asl am of 
opinion that the judgment of the Magistrate 
does not offend in that respect. Consider- 
ing the state of the record, the judgment is 
unassailable on this ground. 

It remains now to consider what order 
I should like to pass in this case. In 
view of the evidence adduced in the case, I- 
am of opinion that the decision of the 
Magistrate is correct on the merits. Iam 
also of opinion that theugh there has been 
an infringement of the law in defiance of a 


-mandatory provision in this case, my dis- 
cretion unders. 439, 
-fere with the order of the Magistrate re- 


Or. P. C., not to inter- 
mains unaffected. But considering that in 
many instances this Court declined to 
look into the merits on the ground that the 
entire trial was illegal and that this case 
raises a point which ought to be settled. 
forthe guidance of the Subordinate Courts, 
I have decided to differ trom my learned 
brother in the result and would make the 
‘Rule absolute on the first ground on which 
it was issued. 

As we are unable to agree and divided in 
opinion the case should be laid before an- 
other Judge under s. 439 read with s. 429, 
Cr. P. C., and the papers should be placed 
before the Chief Justice for necessary 
orders. . 


(7) 86 Ind. Cas. 978; 29 ©. W. N. 474, 
at 62 Ind Cas. 323: 49 O. 187; 25 ©. W.N. eae 34 
L. J. 125; 22 Or, L. J, 499; ‘(1922) A, I R. (0) 
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Cuming, J.—This Rule was granted on 
two grounds: ae 
(1) That. the learned District Judge was 

‘wrong in holding that a party to a pro- 

ceeding under s. 145, Or. P. C., was not an 

Kik a person wéthin the meaning of s. 360, 
KEPO i? 4 sg; 

(2) That the learned District Judge should 
have held that the judgment of the Trial 
Court was not in accordance with law inas- 
much as the-findings were not supported 
by sufficient reasons. . | 

The form of. the petition is perhaps open 
to objection because the petitioner should 
not have moved against the order of the 
estrict Judge which was simply an order 
refusing to refer the case to the High Court- 
but against the order of the . Magistrate 

- which is really the order we are now asked 
to revise. : 

_.. The District Judge, or to be more correct, 
the Sessions Judge, had no power to deal 
with the matter beyond referring it to the 
High Court. ie eS NABA 

The petitioner contends. that-the evidence 
of the witnesses was not read over-to them 
as required by the provision of gs. .360 in 
view of the decision of this Court in the 
case of Hira Lal Ghosh v. Emperor (9). 

Section 360 is as follows:—‘ As the evi- 
dence of each witness taken under s. 356 
or s. 397 is completed, it shall be read over 
to him in the presence of the accused, if 
in attendance, or of his Pleader, if he ap- - 

‘pears by Pleader; and shall, if necessary, be 

. corrected.” š 


. The first difficulty that presents itself 
in applying s. 360 to proceedings under 
s. 145 (Ch. XII of the Code) is-thatin a 
proceeding ‘under ‘Ch. XII there ‘is no 
accused person. There are parties, always 
two, sometimes more, Each’ of these 
parties may consist of many persons. 
Sometimes, there are’ several hundred per- 
sons party to such proceedings. The peti- 
tioner contends that all the parties are-ac- 
cused persons. To support this argument 
he relies on the case of Jhoja Singh v. 
Queen-Empress (1)-in which it was held 
that “accused” means “aperson over 
whom the Magistrate or ‘other Court is 
exercising jurisdiction.” With great res- 
pect to the learned Judges the acceptance 
of this definition would lead to some some- 
- what startling results. For instance a Mag- 


(9) 83 Ind. Cas. 905; 28 O. W. N. 968; (1924) A. L R; 
(C.) 889; 26 Cr. L, J, 201; 41 O, Ta J, 224, by 


` 
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istrate exercises jurisdiction over a witness, 


for he issues a summons to the witness 
which tke witness is bound toobey, and can 


enforce his attendante by a warrant, This” 


seems to me to be exegcising his jurisdic- 
tion over,the witness. A witness would be, 


“therefore, an accused and no oath could be 


administered to him (s. 342, Or. P. CO), The 
same train of reasoning would apply toa 
Juror., Again the parties being. accused 
persons mone of them could be examined 
on oath in the proceedings nor could they 
be cross-examined. Isam not, therefore, 
prepared, with great respect to the learned 


‘Judges, to. accept this definition of an 


accused. Moreover the learned Judges were 
deciding .in that case the meaning of the 
term “accused” with regard to the provi- 


‘sion of s. 340 and, therefore, this definition 


‘ean only be held good so far as s. 340 is 
concerned. If I had to define the term 
“ accused’ which the Code has not defined. 
I should define “an accused ” as a person 
Charged with an infringement of the law 
for which he is liable if convicted to be 
punished, Turning to Ch. XII itself it 
is significant that the word “ accused” is 
nowhere found in the Chapter. The per- 


_ sons concerned are described as parties and 


the s. 145 (7) even provides for the sub- 
stitution of the legal representative of a 
party on his death. Iam unaware of any 
provision of the law by which a legal re- 
presentative ofan “accused” can be sub- 
stituted -on his death. For instance, could. 
the legal representative of a person accused 
of, say, theft, violence or murder be sub- 
stituted on his death? In other part of. 
the Code for instance Chs. XVIII, XIX, 
XX, XX[, XXII, XXIII, which deal with 
trials and enquiries preliminary to commit- 
ment for trial, the expression “accused ` 
is always used to denote the "person pro- 
ceeded , against. , In Ch. XII it cannot be 


strictly said that anyone is preceeded° 
against. , ; 5 ; 
“The Magistrate draws up a proceeding 


stating that he is satisfied. thata dispute 
likely to cause a breach of the’peace exists 
‘and requires the parties to» attend his 
Uourt to put in their statements as to their 
claims and then decides which party. is 
entitled fo possession. It is to be noted that 
the parties are not obliged: to attend nor 
can they be compelled to do so. Admit- 


< tingfor. the sake ofargument that the expres- 


sion “aceused” applies tothe parties ina 
proceeding under Ch, Al it must pre- 


o 


$32, 


sumably apply to all the parties, It cannot 
we held that one party is complainant and 
another party accused, The evidence must 
be read over presunfibly in the presence 
of all the accused and so of all the par- 
lies. But it sometimes happens that some 
of the parties are not present and are not 
represented by a Pleader. How could the 
evidence be read over in their presence ? 
The fact that s.356 and s. 357 are mention- 
ed ins. 360 does not necessarily slfow that 


‘the section refers to all evidence taken under 


those sections, Hadst been so the Legisla- 
ture would probably have inserted the words 
“or parties” after the word “accused.” It 
has been argued that ifthe reading which 
I would put on the section is correct no 
one could ‘be prosecuted ‘for giving false 
evidence in such proceedings. I fail to 
see any substance in this objection. The 
false evidence that a person is prosecuted 
for giving is the actual statement he makes 
in Court, The record is only a piece 
of evidence to prove what statement he did 
make, 

“ It is argued that s. 80 of the Evidence 
Act would not apply-to deposition so re- 
corded and not read over. So longas the 
statement had been taken in accordance 
with lawe the presumption of correctness 
under s. 80 applies. Section 80 is only a 
rule of evidence and if it didnot apply 
it would still be possible to prove the 
correctness of the statement recorded by 
nue the person who heard and record- 
ed it. 

‘Then it has been contended that ifthe 
expression “accused” does not include par- 
ties s.526 has no application to proceedings 
under s. 145. < 

TadmitI do not follow this argument. 
There is nothing in this section which 
would lead to the conclusion that it applies 


,only to matters in which there is an ac- 


cused ptrson. Sub-sectious (5) and (6) which 
are, religgl on to support this contention 
simply prescribe the procedure to be follow- 
ed when an accused person makes the ap- 
plication. But it does not follow from 
this ‘that nb onerelse can make an applica- 
tion for transfer under thissection. Com- 
plainants sometimes apply. Even if the 
contentions were correct this Qourt would 
still have the power of transfer under its 
general power of superintendence, 

~ The conclusion to which Iam bound to 
come is that s. 360 has no applitation to 
proceedings ‘under Ch, XII and-in such 

e 
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proceedings it is not obligatory on the 
Court to read over the deposition to the 
witnesses.’ The reason of the distinction 
from real criminal enquiries and trials 
isan obvious one. It has tobe borne in 
mind- that these proceed¢ngs’ under Ch. 
XII are summary proceedings “of a quasi 
civil nature, the object of them being to 
prevent breaches of the peace when a dis~ 
pute about property arises. No right or 
title is decided and no one's life or liberty 
isin question. 

Practically they simply decide who is 
to be plaintiff and who defendant in the 
inevitable civil suit. 

The next ground taken is that the jud% 
ment is not in accordance with law as the 
Magistrate does not support his decision 
with sufficient reasons. 

Sub-section (4) provides that the Magistrate 
after hearing. the parties and considering | 
the evidence shall decide whether any or 
which party was in possession. The word “de- 
cide” does not necessarily include giving 
reasons for the decision; when -the Code 
intends that reasons should be given, it 
says so. As an instance s. 263 (h) may be 
referred to. The Code clearly contemplates 
cases in which no reasons are to be given. 
See s. 870 (1) which makes it clear that 
only where a Presidency Magistrate inflicts 
a sentence of more than a certain amount is 
he obliged to give reasons. 

See also s. 213 which provides that the 
Magistrate shall give reasons for commit- 
ting an accused for trial, Section 366 and 


‘gs. 867 of the Code have no application, for 


these proceedings under Oh. XII are not 
trials. 

The conclusion to which a careful con- 
sideration of the Cr. P. C., leads meis that 
the law does not require that the Court 


‘should give reasons for the decision in a 


proceeding under Ch. XII. The reason 
is obvious. These proceedings are summary 
proceedings to prevent breaches of the peace 
and nothing more. , 

I would discharge the Rule. 

Babu Dwijendra Krishna Dutia, for the 
Petitioner. - 

Mr. Pugh, Babus Satindra Nath Mukerjee . 
and Profulla Chandra Chakraverty, for the 
Opposite Party. 

JUDGMENT. 

Buckland, J.—This case has been 
referred to me. under s, 439/429 of the 
Cr, P. ©. Two points arise for deci- 
sion; Firstly, .whether in proceedings 


, [86 T.-0. 1995) 


„under, Ch.’ XII, Cr. P. C., the provisions 
of s, 360 (i) as to reading over the evidence 


to the witnesses in the presence of the ` 


aecused have to’ be complied with, and 
secondly, whether under s. 145 (4) it is the 
:duty of the Magistrate to state his reasons 
‘for his decigion. - s 
As to the first point, the case depends 
‘upon whether or not the parties are persons: 


to whom the section refers by the words. 


“the” accused.’ : Several authorities have 
been cited in support of the contention that 
the parties to proceedings instituted under 


`Ch.. XI are persons to whom the section’ ` 


80 refers, `, 

A. definition of an sccused person was for- 
.mulated by the High Court of Bombay in 
.Queen-Empress v. Mona Puna (4) in which 
“their Lordships held that an accused is a 
“person over whom the’ Court is exercising 
. Jurisdiction. That definition has been adopt- 

ed in other cases, both by this Court and 
ab Allahabad iJhoja Singh v. Queen-Em- 

press (1) and Queen-Hmpress v. Mutsaddi 
“Lal (5)). ` 
| %Inmyopinion that definiton cannot be 
accepted as one of universal application, 
‘and Ientertain considerable doubt whether 
any of the learned Judges intended that 
‘it should be so.applied. The Court exér- 
‘cises jurisdiction over, for instance wit- 
nesses, and a definition of an accused person 
sostated would be equally applicable to 
‘them. It may bethat in a case or class of 
“cases a party is subject to sanctions or en- 
„titled to rights similar to those to which 
“an accused person is subject or entitled. 
.- 1n such circumstances the phrase used in 
the judgment of this Court in Hopcroft v. 

Emperor (3) that a party “is in the position 

of an accused person” is to be preferred. 
' But that is a very different thing to holding 

that sucha party is an accused. Queen-Em- 

press V. Mona Puna (4) and Jhoja Singh v. 
‘Queen-limpress (1) have been distinguished 
“by this Court in Binode Behari Nath v. Em- 


peror (6). I do not, however, understand that ` 


the authorities have been cited in support 
‘of any argument by analogy, but solely as 


. providing a definition applicable to this- 


, case. 
I havebeen referred toa recent unreported 
. decision precisely upon the point, Aswini 

Kumar Dutt v. Puti (7) in which my learn- 


“ed brothers Mr. Justice Subrawardy and . 
` Mr. Justice. Mukerji have held that s. 360 > 


“is applicable to enquiries held under 


"Qh. XU, and :Mr. Justige Mukerji, in- 
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referring to the use of the wort “accused,” 
said :— $ 


“Iam inclined to take the view that’ 


the word has been used in its wider signi- 
ficance as meaning a person over whom the 
Criminal Court is exercfsing jurisdiction.” 


' With all respect to the learned J udges 


who decided that case, I am unable to take 
the same view, The Cr. P. C., provides for 
trials and enquiries. Accused persons have 
to be tried. They are charged or liable to 
be. charged with having committed an 
offence. An offence is defined [s. 4. (0)} 
punishable by 
any law for the time beingin force. “ 
Under’ Ch. XII the Magistrate holds 


` an enquiry. An enquiry is not trial [s. 4 


(k).) To such an enquiry there are parties. 


“No one is charged with having committed 
“an offence. 


The ultimate decision should 


be a finding asto possession. The parties 


- to such enquiry are so referred to, and the 
` word “accused” does not find a place in the 


Chapter. f 
The foregoing reasonsin themselves ap- 


‘pear to bẹ sufficient to decide the point, 


but s. 340, as recently amended, is, to my 
mind, conclusive, and the attention of the 


learned Judges who heard the case with 


which I now have to deal and Aswini 
Kumar Dutt v. Puti (7) does not appear to 
have been drawn to it. h | 
Formerly the section ran :—“Every per- 
son accused before any Criminial Court 
may of right be defended bya Pleader.” Now 
the.section recognizes persons (1) accused of 


.an offence before a Criminal Court, and 


(2) against whom proceedings are institut- 
ed under the Code, that is to say two 
classes of persons. 

Section 340 (2) then goes on to say:— 
“Any person against whom proceedings are 
instituted in any such Court under s. 107, 
or under Ch. X, Ch. XI, Ch. XII or 
Ch. XXXVI, or under s. 552, may offer 
himself as a witness in such proceedings.’ 

This provision is entirely new. *Former- 
ly,‘such persons were unable to offer them- 
selves as, witnesses. To. that extent, they 
may then be said to haye heen in the 
position of persons accused of offences 
who neither then nor now may offer them- 
selves as witnesses in proceedings in which 
they are chafged with such offences. Sec- 
tion 342 (4) provides that no oath shall be 
administered: to the accused. Were it to 
be held that persons against whom pro- 
ceedings are instituted’ under’ Ch. XII 


5 


om - 


‘the accused, if 


igi . 
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are accused persons, the 


result would 


°”, be.that though théy might offer: theniselves 


‘as witnesses in such, proceedings, no oath | ed he complies with what learned. Judges 


, could be administéred to them. | 
_ There is also anbther difficulty in the way 
of the petitioners to which my attention 
has been drawn on behalf of the opposite- 
party. Section 360 provides:— . 
. “As the evidence of each witness: taken 


under's. 356 ors. 357 is. completed, it shall | 


be read over to him in the presence of 
1 in attendance, or ‘of 
‘his Pleader, if he* appears by Pleader, and 
shall, if Recessary; be corrected.” 

-It has been decided by this Court in 
Kefatullah v. Feruzudin Miah (10) that par- 
ties to an enquiry under.Ch. XII cannot 
be compelled to attend by the issue of a 


' warrant, in itself a material difference from 


_ the position of an accused person.. As- 
suming, therefore, that the parties to ‘such 
„enquiry donot attend nor appear by Plea- 
ders, there areno means whereby s: 360 (1) 
can possibly be complied with, and if the 
view which I am invited on behalf of the 
petitioners to take is the correct one, the 
result would be.that in such circumstances 
there could not be any legal conclusion to 


` an enquiry under Ch, XII. 


In My judgment, the parties to proceed- 
ings under Ch, XII of the Or. P. C. are 
not persons referred to by the words “the 
accused” in s. 360 (1) of that Act. 

The second point which has been argu- 

‘edis that the Magistrate has not given 
reasons for his order under s. 145 (4). I 
may say at once that reliance is not placed 
cupon ss, 366 ‘and 367 of the Or. P. C., to 
which reference was made in Bhuban Chand- 
-ra Hazra v. Nibaran Chandra Santra (8). 
In thatcase, however, the learned Judges 

id:— e : 
. “Whether these sections did or did not 
apply to proceedings under s. 145, they 
‘were entitled to requiye from the Trial 
Magistsate a statement of the reasons 
for the decision sufficient to enable them 
to determine whether he has or has not 
complied with sub-s. (4) of s. 145 and direct- 
ed his mind tò the consideration of the 
effect of the evidence adduced before him.” 
With that judgment and also the judgment 
-in Motaherali Jamadar v. Eehaque Sikdar 


(11) I am in entire accord. To what ex- 


tent a Magistrate should give effect to what 
10) 50.W. N.7 


4 


1. . 
-AR 81 Ind. Cas. 939; 39C. L; J, 366; 25 Or, Ly J. 


" 1415; (1924) A, 'I. R. (0) 848, 
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has been so decided one cannot.lay down 
by general rule, but I may say that provid- 
have said is necessary for the purpose”. 0f£ 
` enabling this Court to appreciate and deal 
with the case in revision, 4 degree of 
brevity which would be out of place in a 
judgment to which s. 367 applies would 
not, necessarily be open to objection. 

The learned Magistrate in this case has 
merely stated that one ‘witness was 
examined on behalf of the first party- and 
five were examined on behalf of the second, 
but there isnothingfrom which one can 
weigh his appreciation of the evidence be- 
yond the bare statement of his finding. We 

The first question is as to the order which 
I ought to make. I observe that my learn- 

.ed brother Mr. Justice Suhrawardy stated 
that in his opinion the decision of the Magis- 
trate is correct on the merits. Though my 

: learned brother Mr. Justice Cuming would 


have discharged the Rule he has not ex-. 


pressed an opinion as to the merits. Had 
he expressed a similar opinion, even though 
I hold the view which I have stated as to 
the duty ofa Magistrate under s. 145 (4), 
Ishould have discharged the Rule. As it 
is, the order I make is that the final order 
of the Magistrate, datedthe Ist July 1924, 
be set aside, and I direct that the ease be 
re-opened atthe point reached on that date 
and that after hearing the parties afresh 
and after recording astatementofthereasons 
for his decision such as, I have already 
indicated, the learned Magistrate do dispose 
of.the matter in accordance with the law. 

‘ Before I part with this case I wish to 
refer to the position that arises by reason 
of my differing from the judgment in As- 
wini Kumar Dutt v. Puti (7). Under s. 429, 


Cr. P. C., the Third: Judge before whom “ 


the case is laid is required to deliver his 
opinion and the judmgent or.order shall 
follow such opinion. That does not 
enable me to refer the point to 
a Full Bench. References to a Full Bench 
are made under Ch. VII, rr. 1 and 5 of 
Appellate Side Rules of this Court. The 
difficulty, however, is that sitting alone as 
a Third Judge, to whom the, case has been 
referred under s. 429, Cr. P. C., I do not 
constitute a Division Bench within the 
meaning of the Rules and it is not, there- 
fore, open to me to refer the point. Were I 
ableto do so, I-would refer it, -but.in the 
. eircumstances.it appears tome that I have 
no option ° ~ - 


f 


. go back to Mr. J. Dutt, who is now sitting, 
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Learned Counsel asks that the case should 


. at -Alipore, though atethe time when he 


“made the order in question he was sitting 


at Sealdah. There is no question of juris-. 


diction and as We has concluded the enquiry 
the case should go back tohim: ~ 

Be K. Rule made absolute, 

: Case remitted. 


CALCUTTA HIGH COURT. 
ORIMINAL Revision No. 338 
oF 1924, 

June 26, 1924, 
Present:—Justice Sir Babington Newbould, 
Kr., and Mr. Justice Chakravarti. 

W. H. DA,COSTA—Accuszp— 
PETITIONÉR 
versus 
J.-P, DEEFHOLTS—Comptatnant— 
OPPOSITE Party. 

Penal Code (Act XLV of 1860), s. 41?—Cheating— 
Untrue praise of. goods, whether criminal. 

Accused: advertised in anewspaper that he was 
willing to sell an almost new jazz set. The com- 
plainant answered the advertisement and after somé 
correspondence paid the price agreed upon between 
the parties, On receipt ofthe goods, however, he 
found that they were not of the quality he expected 
and also that certain articles mentioned in the list had 
not been sent to him: 

Held, that these. facts were not sufficient to justify 
the prosecution of the accused for -the: offence of 
cheating under s. 417 of the Penal Code inasmuch as 


‘the giving of untrue praise of the goods did not come 


within the Penal Law and it was impossible: for the 
complainant, to prove that the accused did not intend 
to send all the articles mentioned in the list at the 
time when he made the promise’ 


Rule against an order of the Sub- 


Divisional Magistrate, Suri. 


Babu Bir Bhusan Dutt and Mr. A.-S. 
Aiyar, for the Petitioner. ` 


Babus Narendra Kumar Bose and Pashu- . 


pati Ghose, for the Opposite Party. 
JUDGMENT.—The pétitioner in this 
case has been summoned to answer.a charge 
under s. 417, Indian Penal Code. It ap- 
pears from the petition of complaint which 
for the purposes of this Rule, we must 


assume contains a true statement of the . 


facts, that the petitioner advertised in the 


Statesman that -he-was willing to sell an 
almost new jazz-set. 


The complainant- 


. opposite party -answéred the advertisement 


and after some correspondence paid Rs, 300 
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by cheque to the petitioner, On receipt of 
the goods .the complainant found that they 


were not of the quality he expected and 
also that certain ‘articles mentioned in 


„the list had. not been sent to him, We 


hold that the allegations in the petition 


.sre insufficient to justify the prosecution 
‘of the petitioner for a criminal offence. «e 


The case seems to come within the prin- 
ciple laid ‘down in the leading English 
case, R. v. Bryan (1). In that case it was 


‘decided that the giving of untrue praise 


of article did not come within the English 
Statute. What appears to have happened 
in the present case is that the petitioner 
gave untrue praise of the goods which he 
was selling. The learned Vakil for the 
complainant is unable to put his finger on 
any specific statement in the description 
of the goods and say that this statement 
is false: As an example of the misleading 
statements we may refer to one to which 
special attention is drawn in the complaint 
that the goods are almost new. What i is 
the meaning of the expression “almost new” 
is a matter, on which the seller and the 
buyer of second-hand goods will frequent- 
ly be found to have very different ideas. 
As regards ‘the omission to send certain 
goods it will be impossible for the com- 
plainant to prove that at the time the 
petitioner made the promise to send the 
goods he did not intend to send all that 
was stated in the ‘list. The petitioner is 
greatly to blame ‘for having refused to 
accept the letters of protest which were 
subsequently sent to him by the com- 
plainant. But we .cannot on this ground 
hold that a criminal offence has been estab- 
lished. 

The Rule is madeabsolute and the pro- 
ceedings against the aka are guash- 


ae 


Pits made absolute, 
d; 857) Dears. & B. 265; 26 L. J. MeC. 84; 3 Sur. 
(N. s.) 620; 5 W. R. 598; 7 Cox C. C. s: 
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° PATNA HIGH COURT. 
< CRIMINAL Reviston® No. "626 or 1924. 
‘ December 17, 1924, 
Pasagi -—Justice Sir J ohn Bucknil, Kr., 

e and Mr. Justice Ross, 
DUKHIRAM RAUT— ACCUSED—PETITIONER 
. wersus 
JAMUNA KUER AND ANOTSER— 
OPPOSITE-PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 208, 


a 


: 208—Cémplaint, dismissal of—Investigation or enquiry, 
* whether necessary. 
` e Section 203 of the Or, P.O. isnot in any way 
. dependent upon, the provisions of s. 202, and an in- 
vestigation-or enquiry undgies. 202 is not a condition 
, precedent to the dismissal ofa complaint under s, 203. 
Criminal revision from a decision of the 
District Magistrate, Palamau, datedethe 14th 
August, 1924, affirming that ‘of the Deputy 
~ Magistrate, Daltonganj, dae ‘the llth 
“July 1924. 


Mr. P. C. Rai, for the Petitioner. e- 
The Assistant Government Advocate, for 
. the WUSANA Party. . 


‘ * JUDGMENT. 
‘Ross, J.—The petitioner is a servant of 
“one Babu Sham Behari Singh. He lodged 
a complaint before the Deputy Magistrate 
of Daltonganj to the effect that his master 
‘had’ advanced Rs. 14,500 to Dulhin- 
Jamuna Kuer on a zerpeshgi bond and had 
‘obtained possession of the mortgaged pro- 
perties which included a store-room and 
culturable lands. Possession was taken but 
onthe 10th July 1924 the opposite party, 
_thatis, Dulhin Jamuna Kuer and Bindni 
. Debi accompanied by a large number of 
men who were armed with various 
arms committed trespass in the said store- 
room and forcibly dispossessed the- peti- 
tioner and his master. The case was insti- 
_tuted under ss. 147, 379 and 448 of the 
Indian Penal Code. The Magistrate ex- 
amined the complainant and dismissed the 


complaint unders. 203 of the Cr. P. C., re- 


, cording: the following order: 


-. “The facts stated by the; complainant 
show that he left the bhandar at Saraidih 
- when asked by the accused and their men. 
Beyond this nothing appears to have hap- 
pened. No case is made out.” > 
The petitioner then applied before the 
District Magistrate - who also refused: to 
interfere. His: order was in the following 
‘térms:— * 


“The complainant left the bhandar w ne 
requested. Presumably he was rebuked for 
doing so by his master and then tried to 

, get out of- his, trouble ‘by saying he did it 
under threats. That two pardanashin 
ladies of very high rank would deliberately 
place ‘themselves in a position where they 
might be involved in a brawl or disturbance 
“ig simply’ incredible. I cannot believe 
the, complainant’s story and consider the 
lower Court was quite right ki summarily 
.dismiss the case,” f 
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Two points have been urged in support 
of this application in revision. It, is con- 
tended in the’ first “place that the orders 
of the Courts belowshow that some occure 
rence took place and that there was some 


“show of force and that ateall events offen- . 


ces under ss. 448 and 506 of the Indian ` 
Penal Code have been committed. The 
facts of the alleged occurrence have-nut 
been disbelieved. In my opinion this is not 
a correct reading of the orders. which: have 
been passed.: The arder of the Deputy Magis- 
trate does not show that the complainant 
submitted to any show of force. while the 
District Magistrate expressly states that the: 
allegation, involving as it does tw 
pardanashin ladies of very high rank in 
situation where a brawl or a disturbance 
might have taken place, was incredible. 
The view expressed by the District Magis- 
trate appears to be sound and on ‘the 
merits I seeno ground to interfere with his 
order. 

In the second place itis contended that 
under the amended Cr. P. O., it is not open 
to-the Magistrate to dismiss a complaint 
in this way. , The learned Vakil referred to 
the change that has been made’ in the 
language of 5. 203 of the Code. Under 
s. 202 of the Code a Magistrate on receipt of 


‘a complaint of anoffence may, if he thinks 


fit, for reasons to be recorded in writing, 
‘postpone the issue of process, .and either 
inquire into the case himself or ‘in certain 
circumstances direct an enquiry or investiga- 
tion to be made by a Magistrate subordinate 
to him or by a Police Officer or by such other 
person as he thinks fit. That section deals 
with the postponement of the issue- of 
process. Section 203 deals with the dismissal 
of acomplaint. It enacts that the Magistrate 
may dismiss a ‘complaint, if after consider- 
ing the statement on oath, if any, of the 
complainant and the result of any inves- 
tigation or enquiry under s. 202, there is 
in his judgment no sufficient ground for 
proceeding, and in such a case he should 
briefly record his reasons for so doing. 
The learned Vakil contends that s. 203 is 
dependent upon s. 202. Prima facie I see 
no reason why the dismissal of a complaint 
should be necessarily dependent on the > 
provisions for the postponement of the issue . 
of process. But the argumentis that where- 
as in the old Code the words were “the re- 
sult of the investigation, ifany, madeunder 


‘s 202” the words in the present Code are ` 
“the result of any, investigation, or enquiry 
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under s. 202” and the inference is that an 
investigation or enquiry under s. 202 is 
now obligatory. There is, in my opinion, 
ne substance in this argument. If the 
investigation orenquiry under s. 202 was 
obligatory then tle words would have been 
“the investigation or enquiry-under s. 202” 
but the words are “any investigation or en- 
quiry under s. 202.” The use of the word 
“any” clearly implies that an investigation 
or enquiry under s. 202 may or may not be 
made. In other words, the change is 
merely verbal and is not a change in sub- 
stance. i 

The result is that the application must be 

ismissed. ; 

Bucknill, J.—I agree. 


Z. K. 


, 


Application dismissed. 


. ALLAHABAD HIGH COURT. 
CarminaL Appeat No. 761 or 1924. 
November 25, 1924 
Present :—Mr. Justice Deniels. 
GULAB—Acocussp>—APPBLLANT 
N >" versus 
EMPEROR— RESPONDENT. 


Criminal Procedure Code (Act V of 1898), ss. 4726, 


4764A—Penal Code (Act XLV of 1860), s. 211—Trying 
Magistrate, failure of, to make complaint—Appellate, 
Court, power of, to make complaint, extent of. 


A Deputy Magistrate dismissed a complaint under . 


s. 203 of the'Cr. P. Oon the ground that it was 
false but made no order against the complainant. On 
the case being brought to the notice of the District 
Magistrate the latter sent instructions to the Deputy 
Magistrate that a prosecution under s, 211 åf the Penal 
Code should be instituted against the complainant. 
The Deputy Magistrate thereupon passed an order 
under s. 476 of the Cr. P. C., directing the prosecution 
of the complainant for an offence under s. 211 of the 
Penal Code. On an appeal to the Sessions Judge, the 
latter held that the order for prosecution was really 
passed by the District Magistrate, who had no juris- 
diction to pass it, but bsing of opinion that the com- 
plainant ought to be prosecuted, the Sessions Judge 
himself made a complaint under the powers conferred 
on him by s. 476A of the Or. P. C.: 

Held, (1) that if the complaint made by the Deputy 


Magistrate was a valid complaint in law, it should: 


have been and would have bsen upheld by the learned 
Sessions Judge and the-order of the learned Sessions 
Judge was, therefore, substantially correct ; [p. 988, 


col. 1.} ; 
(2) that if the complaint made by the Deputy Magis- - 


trate was invalid and ultra vires, as the Sessions Judge 
found, then there was no complaint recognizable by 
law, and.that as.the- matter fad come before the 
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Sessions Judge in appeal it was witltin his jurisdic- 
tion to make a complaint himself under s. 476A of the 
Cr. P. C.; |p ‘988, col. 1] o 


(3) that, in either view of the case, the order passed 
B 5> Sessions Judge wae g perfectly legal order. 
1024. * 

Criminal appeal from fn order of the Ses- 
sions Judge, Farrukhabad, dated the 10th 
September 1924. 

Mr. P. L. Banerji, for the Appellant. 

JUDGMENT.—This is an appeal 
against an order passed under s. 476A of 
the Cr P. C., by the learned Sessions Judge 
of Farrukhabad directing the prosecution 
of the appellant Gulab for an offence under 
s. 211 of the Indian Pennl Code.” The facts 


_ are as follows :— 


On ‘28th November 1923 Gulab filed a 
complaint against a Sub-Inspector under 
ss. 165, 504 and 506 of the Indian Penal 
Code His case was that he possessed a 


‘very fine pair of bullocks, that the Sub- 


Inspector had tried to get these bul- 
locks from him, and that as he would not 
give them to the Sub-Inspector,’ the Sub- 
inspector had caused his house to be 
searched and instituted various proceedings 
against him. The Deputy Magistrate be- 
fore whom the complaint was filed after 
recording evidence under s. 202 of the 
Cr. P. ©., dismissed it under s. 203. His 
„order clearly shows that he cohsidered 
the complaint to be false and got up. 
He did not, however, at that time take any 
steps to prosecute the complainant. On 
the case being brought to the notice of 
the District Magistrate, he considered that 
a prosecution under s. 211 should have 
been instituted immediately after the case 
was finished and should be commenced 
even now and sent instructions to this 
effect to the Deputy Magistrate. The 
Deputy Magistrate thereupon passed an 
order “Gulab to be prosecuted under s. 
211 of the Indian Penal Code." Gulab 
appealed.to the Sessions Judge. Tae Ses» 
sions Judge hejd that the order for pro- 
secution was really passed by the District 
Magistrate who had no jurisdiction to 
pass it, not being the Superior Court of 
the Deputy Magistrate within the mean- 
of s. 195 of the Cr. P? ©. The Deputy 
Magistrate merely acted under the order 
of his superior. As, however, he was clearly 
of opinionethat Gulab ought to be pro- 
secuted he himself made a complaint under, 
the powers conferred on him by s. 476A. 


Sectien 476A appears on the face of it 
to confer -fyll powers on the Appellate 


988 


Court in casés of this sort. It is conceded 
jon behalf of the appellant that if the 
Deputy Magistrate made no complaint at 
all the Sessions Jugge had power under 
s. 476A to make the complaint which the 
Deputy Magistrate’ refused to make. His 
argument is that as a compfaint was 
made by, the Deputy Magistrate although 
that complaint might be altogether ille- 
gal and void, the hands of the Sessions 
Judge are tied. It appears to me that 
` the- case can be put very simply. If the 
complaint made by the Deputy Magis- 
trate was valid complaint in law, it 
should have been and would have been 
upheld by the learned Sessions Judge. If 
if it was invalid and ultra vires, as the 
Sessions Judge found, then the position 
is that no complaint, that is to say no com- 
plaint recognizable by the law, had been 
made by the Court below, and as the matter 
had come before the Sessions Judge in 
appeal, it was within his jurisdiction to 
make a complaint -himself under s. 476A, 


In my opinion the order, passed by the 


Sessions Judge, isa perfectly legal order, 
and I, therefore, dismiss this appeal. 
Z, K. Appeal dismissed. 


» 


t 


PATNA HIGH COURT. 
CRIMINAL Revision No. 726 or 1924. 
January 22, 1925. 

Present :—Justice Sir Jwala Prasad, Kr. 
UDIT SINGH AND OTHERS-——ÅCCUSED — 
PETITIONERS 
Versus 


EMPEROR-—OpPosITE Party. 

Penal Code (Act XLV of 1860), ss. 97, 828, 325— 
Cattle Trespasy Act (I of 1871), ss, 10, 24— 
Accused. taking cattle to pound-—Attempt to rescue 
sa Dak of private defence—Hurt and grievous 

ur, 

Cattle belonging to the complajnant trespassed on 
to the landgf the accused. The latter seized the 
cattle and were driving them to the pound when the 
complainant’s party arrived and attempted to rescue 
the cattle fromethe accused. In doing so the com- 
plainant’s party, used violence and succeeded in 
rescuing some of the cattle. The accused resisted the 
action of the complainant's party and in attempting 
to defend themselves against the violence used by 
the complainant’s party, caused injuries to several 
m2mbers of that party some of whiclf amount to 
grievous ‘hurt: 

Held, that the accused were legally entitled to take 

. the cattle to the pound and thatthe action of the 
coinplainant’s party in attempting to rescue gattle was 
unlawful and that the accused had, therefore, the right 
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of private defence against the acts of the complainant's ' 
party and it could not be said under the circumstances 
that the accused had exceeded that right and that 
they were not, therefore, guilty of any offence. [p. 990, 
cols. 1 & 2] e 
Criminal revision from an order of the 
District Magistrate, dated ¢he 8rd December ' 
1924, confirming that of the Sub-Deputy 
MAC atak; Nawada, dated the 3lst October 
1924. | 
Messrs. S. P. Varma and Sham Bahadur, 
for the Petitioner. - . 
JUDGMENT.—The petitioners seven 
in number have heen convicted of assault. 
Petitioners Udit Singh, Narain Singh and: ` 
Khiro Singh have been convicted under 
s. 325, Indian Penal Code, and sentenced tg 
imprisonment till the rising of the Court 
andto pay a fine of Rs. 100 each. Theremain- 
ing petitioners Dipan Singh, Baldeo Singh, 
Gursahai Singh and Daso Singh have 
been convicted under s. 323, Indian 
Penal Code, and sentenced to pay a fine 
of Rs, 50 each, Two other persons 
Rameshwar Lall and Ram Sarup Singh 
were also put on their trial along with the 
petitioners, They have, however, been 
acquitted. i. i 
Rameshwar Lall is the patwari of the 


. malik; Ram Sarup Singh is his gomashta 


and Udit Singh, Narain Singh and Dipan 
Singh are barahils of the malik. ‘The 
accused are residents of a village called 
Handia and the complainant Chhotoo is 
a resident of village Ekowna. The khud- 
kasht lands of village Handia are just 
after the lands of village Ekowna. The 
complainant is son of the Bidu Gope, 
Mithu is his brother. They are residents 
of village Ekowna.- The case for the pro- 
secution is that on the day of occurrence 
the abovenamed barahils of the malik, 
namely, petitioners Narain Singh, Udit 
Singh and Dipan Singh went to the com- 
plainant’s house and asked him to supply 
five seers of milk and one pot “of curd 
for the tilsankranti festival, The com- 
plainant declined on the ground that he 
had no milk cow. The accused began to 
abuse the complainant who returned their 
abuse. The accused went away threatening 
him, and in the evening they came in the 
company of other accused in a mob of 
about 125 persons in number, all armed 
with lathts, tothe complainant's khalihan 
where he was with his brother Mithu and 
his father Bidu Gope. Patwari Ramesh-, 
war Lall and gomashta Ram Sarup Singh 
ordered his companions to assault the: 
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complainant and his men to remove paddy 
and to. impound his cattle. 
upon Khiro Singh and Narain Singh 
assaulted Bidu Gope og his palms causing 
gracture of left ring finger and right thumb 
while Dipan Singh assaulted on his head 
and Udit Single on his left leg. Baldeo 
Singh, Daŝo Singh, Gursahai Singh and 
Khiro Singh assaulted Mithu Gope. The 
complainant fled to a distance of four or 
five: bamboos out of fear. The accused 
then removed sixty maunds of paddy 
worth about Rs. 90 and drove away 18 
heads of cattle from the Bathan and 
impounded them in the Nardiganj pound. 
The. complainant afterwards got them 

leased on payment of Rs. 13-8-0. | 

The defence story is that the complainant 
and his witnesses were grazing their 
buffaloes about 40 in number in the khud- 
kasht land of the malik of Handia and the 
jagir Jand of Paro Singh when Janki 
Kahar, Gokhal Singh and the petitioners 
Khiro Singh and Dipan Singh seized 
them and were driving them to the pound 


when the complainant and. his men came ` 


armed with lathis and forcibly rescued the 
cattle after assaulting Janki. Kahar and 
Khiro Singh. That was the subject of a 
-counter-case: : 
The learned Magistrate held that the 
_ prosecution failed to establish the motive 
alleged by the complainant for the com- 
mmission of the offence by the accused. 
The motive alleged was.the refusal on 
the part of the complainant to supply 
. milk ' and curd to the accused. The 
Magistrate has held, upon excellent reasons 
‘given by him that the motive alleged is 
“absurd,” on the other hand, the Magis- 
trate has accepted the origin of the 
occurrence as stated by the accused. He 
says: “The village Handia is at a distance 
of about half a mile from Ekowna and 
the khudkasht land of the proprietor of 
Handia begins after the land of Ekowna. 
Tt is also admitted by the prosecution 
witness No. 5 that the cattle of Ekowna go 
to Handia for grazing. It is, therefore, no 
wonder that the cattle of the complainant 
and his witnesses were seized by the 
` accused for grazing the crop and that the 
complainant and his witnesses in the 
attempt to rescue the cattle received in- 
juries, but being. overpowered the-accused 
succeeded in impounding 18 heads of 
cattle.” . “The counter-complaint (of the 
sefence) was filed quite in time, whereas 
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this complaint was filed in the last hour at 
about 5 P. M. after taking time to concoct 
the motive............... I have no reason te 
disbelieve- the defence story.” The Magis- 
trate disbelieved tlfs-case of the prosecu- 
tion that the cattle of the complainant 
were removed from his Bathan and that 
sixty maunds of paddy was also removed 
by the accused. The Magistrate says “I 
am not prepared to believe this part 
of the story.” He accepts the defence 
case that “the complainant and his wit- 
nesses were grazing their buffaloes in the 
khudkasht field of Handia and the accused 
Khiro Singh and others began to .drive 
the cattle to pound when the complainant 
and his men raised alarm and forcibly 
rescued about 22 heads of cattle after 
assaulting Khiro Singh and Janki Kabar 
who, however, succeeded in impounding 18 
heads of cattle.” Upon these findings 
the Magistrate acquitted the accused of 
the charges under ss. 147, Indian Penal 
Code, of rioting and 379, Indian Penal 
Code of theft. After this, the only charge 
against the accused was of assault under gs, 


 325rand 323, Indian Penal Code. 


The accused pleaded right of defence 
with respect to this part of the prosecution 
case. The Magistrate has refused to give 
the accused the right of privata defence 
upon the ground that the cattle in question 
belonged to the complainant and in trying 
to rescue them from the accused, who 
had .seized them while trespassing in their 
field and were taking to the pound, the 
complainant was not committing any 
theft, robbery or mischief, whereas s. 97, 
Indian Penal Code, gives right of private de- 
fence to defend a property only against an 
offence following the definition of theft, rob- 
bery, mischief or criminal trespass. In the 
present case the Magistrate says that the 
cattle belonged to the complainant and, 
therefore, there could be no theft 
and hence no right of private e defenct 
against the rescue of the same accrued to 
the accused. Another reason why the 
Magistrate refused the right to private 
defence to the accused is stated by him 
to be that there was time terhave recourse 
to the protection of public authorities and 
consequently there was no occasion for. the 
exercise of right of private defence. This 
view of the Magistrate is entirely wrong. 
„After having, taken this view the Magis 
trate held that the accused were not justi- 
‘fied: im causing severe. injuries to, Bidy 
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Gopes and simple hurt to Mithu Gope. 
The view taken by the Magistrate will 
not stand a critical examination -of it. 
The learned Sessions Judge has lightly 
treated this point am has not entered 
into any discussion, He simply says in 
his judgment: “The decision of the lower 
Court on the question of the right of 
` private defence ‘is, in my opinion, sound 
and in viewof this luphold the conviction.” 

Upon the findings of the Magistrate 
the accused were exercising, tle right 
given to them under s. 10 of the Cattle 
Trespass Act (I of 1871). According 
to his finding the complainant and his 
men were grazing their cattle upon the 
land of the accused and were doing damage 
thereto. The accused were, therefore, in- 
terested inseizing the cattle and taking them 
to the pound. Section 24 of the Act forbids 
resistance or opposition to the seizure of 
cattle liable to be seized under the Act. 
Therefore the complainant and his men 
were not entitled to oppose the seizure of 
the cattle when they were being taken to 
the pound by the accused. Therefore the 
accused were lawfully in possession of 
the property under the Cattle Trespass Act 
when they were taking them to the pound. 
The fact that theaccused werenotthe owners 
of the preperty does noi affect the question, 
‘for Illustrations (j) and (k) to s. 378 will 
show that removal from the lawful posses- 
sion of a person is theft even by the owner 
of the property if the removal is with dis- 
honest intention. In the present case, as 
observed above, the accused were lawfully 
in possession of the property; they had not 
only right but were bound to take the cattle 
to the pound within 24 hours of the 
seizure. The complainant and his men in 
trying to rescue the cattle were trying to 
remove them „from the lawful possession of 
the accused with the dishonest motive- of 
causing wrongful gain to themselves, at least 
vith respect to the fee which they would 
have to pay in getting the cattle released 
from the pound. Asa matter of fact the 
accused had seized 40 heads of cattle; the 
complainants’ rescued 22 heads and thus 
saved to therfiselves the fee for those cattle, 
and got a release of the remaining 18 heads 
of cattle on payment of Rs. 13-8 only. In 
‘the present case itis absurd tọ say that 
there was time to have recourse to public 
` Suthorities. The cattle were doing damage 
-tothe accuseds’ field, and they consequently 
weized them and were takings them 
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to the pound. In the meantime the com- 
plainant and his men came and began to 
rescue the cattle. The accused, however, 
succeeded in taking some of the cattle to 
the pound. Where was the time to go tô 
the public authorities? The suggestion of 
the Magistrate is that the? accuged should 
have leftthe cattle and allowed them to be 
rescued, and then they ought to have lodged 
a complaint against the complainant for 
illegal rescue. This is no doubt a very 
good suggestion of the princtple of non- 
violence to be exercised on the part of the 
accused, but they had aright to commit 
violence and to protect the cattle from being 
illegally rescued and also to protect their 
own person from the attacks of the cont 
plainant and his party; and I wonder if the 
exercise of the principle of non-violence 
would have saved the accused in the situa- 
tion in which they were placedandIamafraid 
if they had not stood up boldly and fought 
against the unlawful act ofthe complain- 
ant they would have received severer 
injuries than what they received. Suppose 
for the sake of argument that the rescue 
by the complainant of the cattle seized by 
the accused was not an act ofthe theft. 
Still the question remains that when the 
complainantand his men came and actually . 
rescued about 22 heads of cattle more than 
half the number, they could not do so with- 
out using violence, and if they used violence 
the accused were entitled to return the 
blows in order to defend themselves from 
the attacks of the complainant and his men, 
The question of exceeding the right of 
private defence does not always depend 
upon theamount of injuries caused. Both 
sides were admittedly injured in the pre- 
sent case, allhough the injuries on the 
person of the men of the complainant were 
more in number and severer in nature, 
still the accused having the right of private 
defence were justified in causing more in- 
juries to the party of the complainant than 
they themselves received for if they had not 
done so, they would not have been able 
to save themselves and the 18 heads of 
cattle which they successfully took to the 
pound. This aspect of the case has not 
been looked into by the Courts below. Rescue 
of cattle is a very serious thing and must 
be putan end to, for the owners of fields 
cannot tolerate the cattle of other persons 
trespassing upon their lands. Consequent- 
ly the law has given them power to seize 
the cattle and put them intopound, Forcible 
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rescue has also been held to be illegal. 
Therefore the complainant and his men 
were aggressors in the present case as held 
by the Court below and they must thank 
themselves if in their illlegal attempt to 
rescue the cattle they received injuries on 


their person. ‘here is nothing to show,: 


and, the’ fatts found are not clear, that the 
accused inflicted more injuries than were 
absolutely necessary to defend themselves 
and the cattle in their possession. 

The resulteis that the application is allow- 


ed, the convictions and the sentences are set, 
aside, and the fine, if realised, should be. 


refunded. 
Z. K. 


Application allowed. 
a 





PATNA HIGH COURT. 
' RIMINAL Revisron No. 714 or 1924. 
January 15, 1925. 

Present :—Justice Sir Jwala Prasad, Kr. 
RAMESHAR SINGH AND oTHERS— 
AccUsED—PETITIONERS 

versus | 
EMPEROR— Opposite Party. - 
Criminal Procedure Code (Act V of 1898), 3s. 342, 
860—-Kxamination of accused, absence of, effect of— 
Deposition read by witness himself, whether compliance 
with law, , 

“The second part of s. 342 of the Cr. P. ©., is im- 
perative. It castsa duty upon the Court to question 
the accused generally on the case after the witnesses 
for the prosecution have been examined, that is, 


when the whole case against the accused has been . 


disclosed. The object of the examination is to enable 
the accused to explain any circumstances appearing in 
the evidence against him. The omission to comply 


with. the provisions of this section vitiates the ' to be still alive and was shown to the Sub- 


trial. [p. 993, col. 1] 

There is nothing in s. 360 of the Cr. P. C., to indicate 
‘that a Magistrate must record that a deposition was 
read over in the presence of the accused, though it 
will be much better that he should do so in order 
that there might be no complaint as to his not having 
complied with the provisions of the section. [2bid.] 

Section 360 `of the Or. P. C. requires that the 
deposition of a witness should be read over in the 
presence of the accused so that an opportunity be 
given to him to challenge the correctness of the 
record. The mere reading of the deposition by the 


witness himself is not a sufficient compliance with’ 


the provisions of the section. [ibid.] 
Case-law referred to. 
Criminal revision from an order of the 


District Magistrate, Gaya, dated the 30th’ 


October 1924, modifying that of the Hono- 
‘rary Magistrate, Gaya, dated the 23rd Sep- 
tember, 1924. ` wee: 


RAMBESHAR SINGH V. EMPEROR. 
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Messrs. Bashir-ud-din and §. N. Naor-ud- 
din, for the Petitioners. 
dUDGMENT.—tThe petitioners, nine 
in number, were convicted by an Honorary 
Magistrate of Gaya ofeoffences under ss. 448, 
380 and 143, Indian Penal Code. Separate 
sentences were passed under ss. 448 and 
380, but no separate sentence was passed 
under s. 143, Indian Penal Code. On appeal 
the conviction under s. 380 was set aside, 
and the sentence passed under s. 480 was 
reduced*to a fine of Rs. 25 each. No sepa- 
rate sentence was passed under s. 143, 
Indian Penal Code bythe lower Appellate 
Court also. ° . 


The facts briefly stated are that one Ram- 
balak Singh executed a trust deed dedicat- 
ing his properties to Sri Thakurji, and 
appointed himself manager thereof. * After 
him, he appointed his mother, after her his 
daughter Musammat Bidyamati, and in the 
event of her dying without a male issue 
the management was to go to his sister's 
sons Raghunandan and Harnandan. Ram- 
eshar Singh accused is a distant gotia of 
Rambalak Singh. In due course the: 
management of his trust properties de- 
volved upon, Rambalak’s daughter Musam- 
mat Bidyamati Koer. She was married to 
the complainant Noonoo Singh, the resi- 
dent of Sabdulpore, 8 miles frome Alipore. 
Raghanandan and Harnandan are residents 


_of Gharnai, also 8 miles from Alipore the 


residence of Rambalak Singh. The prose- : 
cution case is that on or ahout the 2nd 
week of March 1924 Bidyamati, who was | 
pregnant, left Alipore for Sabdulpore. At 
Sabdulpore she was delivered of a male 
child on the 25th March 1924 and died on 
the 26th March 1924. The child is said 


Inspector of Makhdumpore (P. W. No. 8), 
When Bidyamati left Alipore, she is said 
to have locked the house occupied by her 
containing grains and certain untensils, 
On the 4th of, April 1924 her husband 
Noonoo Singh got an information that the 
accused persons had forcibly broken open 
the lock of the house occupied by Bidya- 
mati at Alipore, entered the same and 
removed the grains and” untensils. That 
was the day fixed for performing the sradh 
of Bidyamati. . Noonoo Singh came to 
Alipore and found that the information 
given tohim was true. He also found ‘the, 
Tikari Police on the spot and suspected 


| them to be in collusion with the aceused, - 
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Accused No._9,Musammat Kauleshwar Kuer 


mother of Rameshwar Singh, was actually 
found inside the house and occupying it. 


On the 7th April 1924 Noonoo Singh lodged’ 


a complaint in the Magistrate’s Court at 
Gaya. The accused were then summoned 
and put on their trial. z 
The case of the accused was that Bidya- 
ma mati died on the 18th March 1924, and not 
on the 26th March as urged by the pro- 
secution, and that they obtained peaceful 
possession of the house inasmuch as at the 
time of her departure from Alipore, Bidya- 
mati handed over the key of the house to 
Raghunandan and Harnandan, and that the 
accused thus became the managers of the 
trust property. after the death of Musammat 
Bidyamati Koer on 18th March 1924 and 
transferred the property in dispute to 
Rameshwar Singh firstly by an unregistered 


vasika and afterwards by a registered sale- ` 


deed, dated the 22nd March 1924. 
The. Court below has indicated the evi- 
dence given by the parties as to the date 


of thedeath of Musammat Bidyamati Koer ' 
The © 


Court has referred to the hath chitha of the - 


and the birth of a male child to her. 


village chaukidar and the birth register 
of Makhdumpore Thana filed by the pro- 
secution to prove the aforesaid facts. It 
has alsoreferred to a.certified copy ofa 
petition, dated the 25th March 1924, filed 


by. the. defence’ in which it was stated by - 


one Bhajan Singh that Bidyamati died 8 or 
7 days before the date of the-petition, The 
Court has . discredited this petition and the 
allegations made therein. From the criti- 
cisms offered .by the lower Appellate Court 
it would seems that the Court was inclined 
more to accept the version of the prosecu- 
tion as to the date of the death of Bidya- 
mati and the birth of a male child to ‘her, 
but the District Magistrate as well as the 
Trying. Magistrate, refrained from expressly 
deciding this, question, for in their opinion 
if was not necessary to decide it in this 
case. Be that as it may, both the Courts 
below, have concurrently accepted the 
version of the prosecution as to the forcible 
entry, of the accused into the house which 
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was occupied by Bidyamati up to the time ' 


of her death. They have disbelieved the 


story. that, the key was handed over by’ 


Bidyamati to Raghunandan at the. time of 
her’: departure from Alipore. ` 
findings of.the Courts below it is not pos- 


sible to hold that the accused ‘were not- 


2 


pon the- 


guilty of the offence of crimitial trespass - 
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into the house which was occupied “by- 
Bidyamati Kuer. i ae ni 
The learned Counsel and the ‘learned- 
Vakil appearing on: behalf of the accused’ 
have pointed’ out certain defects in- thea 
procedure adopted by the Magistrate at the- 
trial of the- case. It has been urged that: 
the Magistrate committed grave irregularity 
in omitting to examine the accused at the- 
close of the ‘evidence for the prosecution; 
in the manner required by s. 342 of the Or.. 
P. C, and that the Magistrate further 
erred in not complying with the provisions, 
of s. 390 in omitting to read over the de-. 
positions of the witnesses in the presence- 
of the accused. It is‘ now settled that the 
examination of an dccused under s. 342 in 
the latter part of it is imperative. The 
omission to do so vitiates the trial of the 
accused. The leading case of this Court 
upon the subject is Raghu Bhumij v. 
Emperor (1). Since then the view has been 
followed throughout. Rankin, J.,in his 
elaborate judgment lately delivered in .the 
case of Promotha Nath Mukhopadhya v. 
Emperor (2) has-come to the same conclu- 
sion. There has, however, been difference 
of opinion as to the nature of the examina- 
tion of the accused and the questions put 
to him at such an examination. The differ- 
ence of opinion is pre-eminently illustrat- 
ed by the two conflicting judgments of. 
Kulwant ‘Sahay, J., and Fostet, J., in the 
cases of Durga Ram v. Emperor (8) and: 


- Banamali Kumar v. Emperor (4) respective- 
‘ly. In the present case the accused were - 


examined after the close of the prosecution 


‘case ‘and before ‘they were called upon to 
‘enter into their defence. ‘It has not been ' 


shown that the examination isin any way | 
defective or that the Magistrate omitted to - 
put the questions which he ought to ‘have : 
put. Therefore, the contention urged must , 
be overruled. ag 
I would, : however, point out the distinc- 
tion in the'provision contained in %. 342 as' 
to the ‘examination of an accused at two’ 
different stages. . The first portion of s; 342, 
is an enabling provision. It entitles the 


“ Court “at any stage of any inquiry‘or: ` 


trial”-to “put such questions to him (the 


(1) 58 Ind. Cas. 49; 5P.L. J.430; 1P, L. T. 24) 
ate L: J. 105. He ys : 

2) 71 ‘Ind. ‘Cas. 792; 27°C. W. N. 389; . (1923 
A. L R.(O.) 470; 24 Gr. L. J. 248: 50 ©. 518, | ; e 

8) 86 ba, Cas. oe 6 Pali 7.3; 26 Cr. L. J 716 - 

? . Cas, 58; 6'P. L. 'T. 39; 3Pat: L R. 95 Cy |” 
-36 Or. L. J. 682 | ea) 
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accused) asthe Court considers necessary.” 
The second portion of the section provides 
for questioning the accused “ generally on 
the case after the witnessés for the prdsecu- 
tion have been examined and before-he is 
called on for his defence.” This is impera- 
tive; it oaste a duty upon :the Court to 
question the accused generally on the case 


after the witnesses for the prosecution have 
been examined, that is, when the whole 


vase against the accused has been disclosed.’ - 


The object of the examination is to enable 
the accused: to’ explain any- circumstances 
appearing in the evidence against him. 
The ‘next contention relates to the omis- 
‘Bion by the Magistrate to read over to the 
Witnesses their depositions in the presence 
of the accused under s. 360. The Magis- 


trate’s note at the end of the depositions .° 


shows that he explained to the accused the 
depositions as recorded and that the same 
were admitted by the wi.nesses to be 
correct. It does not appear whether or not 
the evidence was read ‘over to the witnesses 
‘in the presence of the accused. We cannot 
say one way or the other whether or not 
the depositions were read over to the wit- 
messes in the presence of the accused 
persons. There is -nothing in the section 
to indicate. that. the Magistrate shall record 
that the. deposition was read over in the 
presence of the accused though it is much 
better that he ought to do so in order that 
there might be no complaint as tohis not 
having done so. It, however,.appears that 
in the-case of witnesses Nos: 5 and 8 the 
dépositions’ wére not read over to them but 
the witnesses read: their evidence themselves 
and certified that it was correctly recorded. 
This, no doubt, ensures the correctness of 
the- record so far as the witnesses and the 
- Court are concerned, but the law requires 
that it should: ‘be read over in the presence 
-of the accused so that an opportunity be 
given to- htm to ‘challenge the correctness 
ofthe record. Therefore, merely reading 

. of the evidence by the witnesses is not a 
sufficient compliance with cl. (1) of s. 360. 
The evidence must be read over in the 
presence of the accused. The defect might 
necessitate a remand of the case. In the 
circumstances of this case tlie accused are 
naturally apprehensive that the remand will 
be harassing to them. Certainly it will be 
very expensive. . 

Considering the circumstances of the 
case and the findings of-the Court below 
I would reduce the sentenge of petitioners 

fa 
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Nos: 2 to 9 to Rs, Seach under g. 448, Indian 
Penal Code. -The séntence of Rs. 25 passed ; 
upon petitioner No. 1-Rameshar Singh is 
maintained. 


= @ 
2. K. - ° Sentence reduced. 
Ad || a 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Appkats Nos. 789 anp 740.oF 1924, 
January 81, 1925. e s 
Present :—Mr. Daniels, J.C. . 

GIRDHARI LAL—AvPELLaNT- 

versus 

` EMPEROR—Obposire Party. , 
Criminal Procedure Code (Act V of 1898), s, 195- 
“Produced or given in evidence,” whether refers to 
original -or copy—Penal Code (Act XLV of 1860), 
ss. 466, 471>-Forgery—Using forged documents—Use 
of copies—Handwriting expert, evidence of. | eens 
“The words “produced or given in evidence” in 
5. 195 of the Or. P. C. refer to the production of the 
original and not to the production of a copy. [p. 994, 
col. l] . j 
; Thl Em eror v. Raja Mustafa Ali Khan, 8 O. 0, 
313; 2 Or. P J. 653, followed. an 
“ The use of certified copies of forged originals bya 
person who knows that the originals are forged, 
amounts to making use of forged documents within 
the meaning of s. 471 of the Penal Code. [m 996, col, 
1 


‘emperor v. Mulai Singh, 28 A. 402; A. W. N. (1906) 
71:3 A. L. J. 190; 3 Or. L. J. 255, ralied on. 
-, In a. criminal case the Court ought not to accapt 
blindly the evidence of a handwriting expert and 
should usually require substantial corroboration befora 
making such evidence the basis of a conviction, 
[p. 995, col. 1.] h 
-~ Appeal against an order of the Sessions 
Judge, Gonda, dated the 25th October 
1924. 
. Messrs. R. F. Bahadurji and Kanhaiya 
Lal. Nigam, for the Appellant. 

The Government Pleader, for the Crown, 

JUDGMENT.—The appellant Girdhari 
Lal has been convicted in one trial, under 
s. 466, 467 and 468, Indian Penal Code, of 
forging certain papers.of the old Settlement 
Record of Mouza Dulampur Hakiat and given 
concurrept sentences of 4 years' rigorous 
imprisonment and a fine. In another trial he 
been has convicted under s, 471, Indian Penal 
Code, of using thesc forged entries in sup- 
port of a claim in the Revenue Court hy 
producing čertified copies of them, and 
awarded the same sentence as in the first 
trial. The sentences in botan trials wera 
directed to run concurrently., Though tha 
trials. were held separately -tho evidence 
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in both wase practically identical, In both 
cases all the ‘assessors agreed with the 
*Judge in finding the accused guilty. The 
two appeals have been argued together 
and will be dealt with by one judgment. 

The first point raised by the appellant 
is that the prosecution is bade for want 
of a complaint by the Revenue Court under 
s. 195, Cr. P.O. This is a point which if 
valid goes to the root of the case in view 
of the recent amendment of s. 537, Or. P. C. 
Jt has been dealt with by the learned 
Sessions Judge ina separate preliminary 
order. He has rejécted it on the basis of 
a dēcisio of a Bench of this Court, King- 
Emperor v. Raja Mustafa Ali Khan (1). 
In that case it was held that the words 
“produced or given in evidence” ins. 195, 
Cr. P. C., refer to the production of the origi- 
hal and not the production of a copy, and 
this for. the very sound reason that the 
Court before which acopy ofa document 
is produced is not really in. a position 
to express any opinion about the genuine- 
ness of the original. If the section is liter- 
ally construed the words refer only to 
production of the original and the Court 
held that there were good ‘grounds for 
holding that the language used was 
deliberate. 

: The appellant seeksto distinguish this rul- 
jng on two grounds. He says first that the 
records in this case werein the Revenue 
Record room and, therefore, in some sense 
under the control of the Court. I cannot 
See that this has any bearing on the ques- 
tion whether the document was produced 
in evidence or not. Secondly he argues 
that the Revenue Court must have sent for 
the original settlement file and perused 
it This contention is based on the fact 
that the fly leaf of the record shows that 
an application was made for the Settlement 
Record to be sent for, The application has 
been weeded out and there is nothing on 
the re€ord to show that order was passed 
upon it. dhere is nothing in the Assistant 
Collector's judgment to show that the 
papers nowin question were ever before 
him. He refers only to a comparigon of the 
new and old settlement maps which is 
quite a different matter. No suspicion 
that the records has been forged had then 
arisen, The grounds of appeal to the Com- 
missioner, show that the point was not 
yaised even then. The only plea taken 
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was that the lease did not bear the sig- 
nature of the superior proprietor herself 
and that her agent had no authority to 
sign it. Even if he Settlement Record was 
sent for it would not necessarily amont 
to putting in evidence every paper contain- 
ed inthe voluminous reford. In, the case. 
of another tenant Nageshar the Settlement 
Record was sent for as the judgment shows 
but Nageshar’s case was not decided till 
nine months later than that of the appellant 
Girdhari Lal, be a 

I now come to the question whether the 
dccumenis in disputes are forgeries. In 
dealing with this part of the case it is 
only right that I should acknowledge the 
great care with which the evidence hes 
been considered and analysed by the learn- 
ed Sessions Judge. The evidence is of, 
two kinds. The -first and most important 
part of it consists of the documents them- 
selves together with the evidence of the hand 
writing expert Mr. Charles Hardless. The 
second consists of evidence of circumstaces 
going to show that the rights which accord- 
ing to the disputed documents were con- 
ferred could not have come into existence 
on that date, and in fact were never heard 
of until the ejectment proceeding in which 
the copies were filed, The alleged for- 
geries consist of the insertion of a number 
of additional pages Nos. 1, 2 and8 to 22 
in the settlement file of Dulampur Hakiat 
and of the insertion of a statement of 
Dalpat Lal's alleged pukhtadari right in 
the wajib-ul-araz. The ‘two important 
papers in the Hakiat file consist of an 
alleged compromise and decree between 
Dalpat Lal and the taluqdar Thakurain 
Sarfaraz Kunwar according to which the - 
plaintiff was to remain in possession as 
under-proprietor (yukhtadar) without power . 
of transfer of an area of 401 bighas 2 bis- 
was in Mauza Bankatwa included in Dulain- 
pur on arent of Rs. 115 a year. The rent 
of Rs. 115 purported to be fixed in per- 
petuity and the talugdar was to have 
no power to enhance it. The other for- 
geries are merely subsidiary to these. For 
instance, as the original settlement file 
only contained one case relating to supe- 
rior right and no under-proprietary case. 
A new fly-leaf referring to the additional 
cases had to be substituted and the re- 
ference to these cases had to be inserted 
in the English list of cases at the end of 
the file. The expert has given reasons 
for holding that the signatures of certaig 
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officials on these. additional’ pages ‘are all 
‘for geries, that they have been carefully 


drawn instead of being written naturally; 


and that they differ in adl important cha- 
rawteristics from the-signatures of the same 
officers in files relating to other villages, 


The appellant's I&irned Counsel has urged’ 


strongly *that the Court ought never to 
convict an accused on the evidence of an 
expert alone and that Mr. Hardless’s con- 
clusions have not been accepted by the 
Court in certain cases which he cites. 
Most certainly a Court ought not to accept 
blindly the evidence of handwriting ex- 
pert and should usually require substan- 
tial corroboration before making it the 
basis of a conyiction. In this case the 
learned Sessions Judge has examined the 
‘expert's evidence in great detail and has 


drawn attention to the fact that many of’ 


the points made by theexpert are obvious 
to any one who takes the trouble to ex- 
amine the documents, especially with the 
aid of a magnifying glass. Mr, Hardless 
himself states that his conclusions have been 
accepted by the Courts in 90 per cent. of 
cases in which he has appeared, and even 
where they have not been accepted this does 
not necessarily prove that they were wrong. 
In this case some of the forgeries are so 
palpable as to admit of no-doubt. The new- 
ness and freshness of the badami paper on 
which pages Nos. 1,2 and 8 of the Dulam- 
pur Hakiat file are ‘written are in striking 
. contrast to the other badami papers in the 
same file. In the case of documents which 
. are on blue paper the.-person who wrote 
. them has certainly succeeded in getting 
hold, of old paper with an old watermark. 
: The insertion of the two under- proprietary 
cases, affecting Dalpat’ Lal and Nageshar 
on the last page of the file isa palpable 
forgery. In other cases the difference 
pointed out by the expert between the true 
and false signatures is borne out by the 
examination of the signatures themselves, 
The forgery in the case of .the wajib-wl-arz 
‘is still more evident. Under Ch. XII 
“holders of under-proprietary right.” the 
entry originally ran.: 
holder of under-proprietary right has been 
recognised.” Between the Chapter heading 
and this entry a reference to the alleged 
right of Dalpat Lal has been inserted in 
another hand and in much closer writing 
and the words “aur swat iske’’.........‘ 

added so as to make the entry read “and 


pesides himno other holder of undep-proy 
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1398 


"“The 
fact that ‘these, entries- are forgeries 18 
strongly. confirmed by the fact that in the” 
copy of the Settlement Record which was 
at.the Tahsil, and to “which presumably 
the forger had no access, these entries are 
altogether wanting. It is suggested that 
this entry may have been made subsequent- 
ly by the' Settlement Officers themselves 
but if so there would have been a reference 
to the fact and the entry would have been 
found ‘noted in the settlement khausru. No 
such entry is to be found. In fact there 
is no record of the n&me of Dalpat Lal 
or of the appellant in connection with*this 
land down to the year 1319 ~. Certain 
portions of it were cultivated by other 
tenants from time to time and then relapsed 
into jungle. 

Afiother equally striking fact is that the 
appellant himself never raised this plea of 
pukhtaderi right-when ejectment proceed- 
ings were first instituted against him in 
1914. His plea then was first that he was a 
muajidar holding on privileged rent, and 
secondly that he was entitled to a 14 years 
period of tenancy under s. 4 of the Oudh 
Rent Act by reason of having broken up 
jungle. The appellant’s objection was 
upheld without going into other matters 
on the.ground that even the 7 yearg period 
of statutory tenancy hed not then 
expired. In 1919 afresh ejectment notice 
was issued against him and his brother and 
also against another tenant named Nag- 
eshar who has already been referred to. 
It was in the suit which he filed to con- 
test this ejectment that the copies wera 
put in and that the plea of pukhtadari right 
was first’raised. His objection was success- 
ful and the matter might have rested there 
if he had not, on the strength of the sup- 
posed settlement decree attempted to take 
possession of other land included in the 
401 bighas. The Court of of Wards then. 
began to make gnquiries and came to the 
conclusion that the Settlement Reord had 


-been tampered with. 
- There is very little evidence to show that 


the acetised was the actual forger, and the 


convictions under ss. 466, 467 and 468 cannot 
.be maintained. 
learned Sessions Judge should not have 
convicted both under s. 
.but should have chosen whichever of the « 


I may note here that the 


466 and s. 467 
two seclions appeared to him most suitable. 
Having convicled under onc of thes twa 
wag quite unnecessary fo add g 


vanis 
o 


r 
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chafge unders. 468. There is, however, no 
, doubt on the evidence that the accused 
produced these copies knowing that the 
originals were forged and used them . to 
support dfalse claim. The use of certified 
‘copies of forged $Sriginals by a person who 
‘knows that the originals are forged clearly 
amounts to making use of forged documents 
‘within the meaning ofs. 471, and this has 
been held by the Allahabad High Court 
in Emperor vy. Mulai Singh (2)., I accord- 
‘ingly allow Appeal No. 739 and set aside the 
convictions under ss. 466,. 467 and 468. I 
dismiss Appeal No.740 and uphold the con- 
viction and sentence on both counts of the 
charge under s. 471, except to this extent 
that-the fine of Rs, 500-or six months’ fur- 
ther imprisonmentin default will be im- 
posed only under the first count. It is not 
quite clear from the judgment whether 
the learned Sessions Judge intended to 
inflict two separate fines or only one. 


Appeal No. 789 allowed. 

Appeal No. 740 dismissed. 
(2) 28 A 409; A, W. N, (1906) 71; 3 A. L. J. 190; 3 

Or, L. J, 255. ‘ 4 
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PATNA HIGH COURT. 
Oriminat Reviston No. 472 or 1924, 
November 24, 1924. — 
Presenti—Mr. Justice Adami and 
Justice Sir John Buéknill, Kr, 
BHAGWAT SINGH AND OTHERS— 
AccuseD—PETITIONERS - 
versus . 
3 EMPEROR—Opposite PARTY, 
Criminal Procednre Code (Act V of 1898), ss. 342, 
$69, 189-—ExaMination of accused—Written statement 
filed by accused, whether substitute for examination— 
read over, effect of— 
Memorandum, absence ` of, effect of-—Revision—Ques- 
tion of fag—High Court, interference by. 
- The provisions of s. 369 of the Cr. P.-O. are 
mandatory and their intention is to protect the wit- 
nesses as also, to -help the accused. Failure to com- 
ply with the provisions of the section vitiates the 
trial. [p. 999,°cols. b& 2.] 
iva Lal Ghosh v. Emperor, 83 Ind. Cas. 905; 28 C. 
W, N. 968; (1924) A. TR. (P. C.) 839; 26 Cr. Ld. 


-201 and Jyotish Chandra Mukerjce v. Emperor, 4 Ind, . 
Cas. 416; 36 U. 955; 14 C. W. N. 82; 0 Cr. L. J. 581, 


relied oa. 
The absence of a memorandum -at the foot of a 
deposition that it has been read out to the witnesses 
“does not by itself prove that the provisions of .s. 360 
of the Or. P, ©, have not been observed, [p. 1090, 
“LT oo. “7 a 
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In revision the High.Court will not look into a 
question of fact which has not been put forward in the 
lower Courts, [p. 1090, cols. 1 & 2.) ae 

The filing of a written statement cannot:take , the 
place of the examinatfon of an accused as required by 
s. 342 of thé Gr. P. C. [p. 1001, col. 1.1 - w 

Under s. 342 ofthe Cr. P. ©. it is the duty of- the 
Magistrate to question the acomsed generally on the 
case after the close of the prosecutions but when the 
accused refuses to answer a question the Magistrate 
‘is not bound to go on asking questions especially 
where a written statement is put in meeting the 
points put forward by the prosecution. [ibid.] . 
. After the prosecution case was clpsed they accused 
were asked whether they would make a ‘statement, 
having heard the case which had been brought against 
them by the prosecution. They replied in the nega- 
tive and added that they would file a written state- 
ment and thereupon they filed a written statement 
meeting the points put forward by the prosecution : 

Held, that the. provisions of s. 342 had been suš» 
stantially complied with. 

Case-law reterred to, 


Criminal revision from an order of the 
Sessions Judge, Monghyr, dated the 26th 
July 1924, affirming that of the Deputy 


Magistrate, Monghyr, dated the 8th January 


1924, 
Sir Alt Imam, for the Petitioners. 
The Government Advocate, for the Crown. 


JUDGMENT. 

Adami, J.—The petitioners Bhagwat 
Singh, Jago and Bajo -aš well as Barho, the 
son of Kuldip, have been found guilty 
under s. 147 and sentenced to six months’ 
rigorous .imprisonment.; the petitioners 
Misri, Maluk, and Pokhan have been sen- 
tenced to sik. months’ rigorous imprison- 
ment under s. 148,.Kuldip:has been sentenc- 
ed to nine months: rigorous : imprisonment 
under s. 148 he was also found guilty of an 
offence under s. 324 but received no 
separate sentence; the petitioner Dhuro was — 
sentenced to nine months’ rigorous imprison- 
ment under a. 147 and Pokhan wes convicted 
under s. 325 ‘but received no further sen- 
tence, The petitioners have been futher 
ordered to furnish a bond of Rs. 200 each. 
with two sureties of a like amount to keep 
the peace for one year under s. 106, Cr, P, 


C. | ; 

The petitioners are inhabitants of the 
village Ekarhain the Sheikhpura Police. 
Station of the District of Monghyr, -while 
the opposite party belong to the village of 
Itarha. ‘These two villages are irrigated 
from the river Korihari, but whilst Ekarha 
abuts on the stream. - Itarha is. some dis- 
tance -from it. Both these villages and 
others in the old days were in the estate 
of the Nawab of Hussinabad, who leased 
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them out to various: thiccadars, It seems 
that in about 1872, disputes arose between 
. the thiccadars of Itarha, Ekarha and other 
‘villages as to the rights of irrigation from 
‘th8 river. The Nawab of Hussainabad 
settled thedispute and issued a hookumnama, 
, According, to,that hookumnuma the villagers 
were to observe a parabandi, that is to 
say they were to take water from the 
river in turns. It is there mentioned that, 
according to ancient practice, Itatha was 
to get water by means.of a bandh in the 
river at Arnadda, and was to take water for 
three days, then the village of Ekram was 
‘to get water for three days, and after that 
Ekarha was to enjoy it for five days. This 


omer of taking the water has been observed - 


since 1872. 

Up to four or five years ago the Korihari 
river made a loop some distance south of 
Itarha, the top of loop being the nearest 
portion of the.river to Itarha and there, in 
village Gangaura, it was the custom to put 
a bandh across the river bed and thus raise 
the water and take it through a pyne to 
Itarha and other villages. Four or five 
years ago, however, the river changed its 


course and instead of forming a loop as. 


‘befor, the channel ran straight on through 
the two bottom ends of the loop. : 
According to the prosecution case four or 
five years ago, the Itarha people, finding 
it impossible to get water by making a 
bandh in the deserted bed in the loop, made 
a bandh across the newly formed bed of the 
river between the two bottom ends of the 
loop in village Lohan. As Ekarha was situat- 
ed on the river further down, when its 
turn came to get the water, the bandh was 
‘removed and the river flowed straight on 
up to Ekarha. This system of irrigation, 
as I have said, continued without any dis- 
pute from at least 1872 up to last year. 
Of late years there was no scarcity of water 
and no trouble arose. Last year, however, 
water was very scarce and at the time of 
occurrence, the bed of the river was dry. 

On the 6th of August last, the complain- 
ant Somar Gope went with 50 or 70 men of 
his village Itarha and of the village of Ekram 
to the bed of theriver and star ted to close 
mp the bandh in the river in order to divert 
the water into their pyne for the purpose 
ofirrigation. It was anticipated, it seems. 
that the water would be coming down 
the river soon, and so they were preparing 


to get the-water collected as soon as it 


arrived, While they were working at. the 
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bandh the petitioners and others,snumbefing 
about 200, came from Ekarha village, armed 
with lathis, pharsas, swords and garassas. ° 
The petitioners Jago , and Bajo said they 
would not allow the banh to be closed and 
when the Itarha people persisted, the Ekarha 
men attacked them. The complainant 
Somar was hit by Barho witha lathi and 
by Kuldip with a garassa, Ram Lal and 
Barho ce were also assaulted. The 
Itarha men ran away and then the Ekarha 
men cut t aa Barho was found to 
have received a slight injury on the head. 
Somar Gope had two severe incised wounds 
on the head and seven other slight injufies, 
Ram Lal's right ulna was fractured and 
he bore four other slight injuries. Informa- 
tion was given at the Police Station and 
the petitioners were sent up for trial and 
convicted as I have stated above. On appeal 
the convictions and sentences have been up- 
held by the Sessions Judge. 

The defence put forward was that the 
accusation made against the petitioners 
was false and was made because they were 
on bad terms with the Nawab, they sug- 
gested that the Itarha people had had a fight 
with the people of Ikram that afternoon, 
and that, by an order of the Nawab, tlre 
people of the two villages had composed 
the difference and agreed to implicdte the 
men of Ekarha, they denied the right of the 
Itarha people to make a bandh in the 
Korihari river at the place where this 
bandh: was, and asserted that any rights 
that the Itarha people had previously had 
been extinguished by the changein the 
course of the river. In any case they plead- 
ed the right of self-defence. 

Both the lower Courts have come to the 
finding that the Itarha people had for 
long years enjoyed a right totake the 
water ofthe river by making a bandh. The 
hookumnama put forward hy the prosecu- 
tion was held to be a genuine docyment 
and it was held further that the story put 
forward by the prosecution was ttue. Jt 
was found that the common object of the 
Ekarha people was to commit mischief by 
cutting the bandh in the river. and that 
they had formed an unlawful assembly. 

Before us, in revisjon, Sir Ali Imam has 
not contested the findings of fact. He con- 


` tends, however, that, on ‘the facts found, no 


offence was committed, and that, since* ‘the 
easement which the Itarha people enjoyed 
had been extinguished by the change in the 
course of the river, the Ekarha people were 


aå 


$ ill} justifddi inremoving the new bandh put 


, up by the Itarha people. He contends further 


“people, they cannot be 
-nnlawfal object or to have had ang intention 
“of committing mischief. 


that, even if it is held that the- mere’ change 
in the course of the ver did not extinguish 
the easement, the change was sufficient to 


“fgaise in the mind? of the Ekarha. people a 


bona fide belief - that the Itarha people's 
right was éxtingnished, and, therefore, in 
butting the bandh and attacking the Ttarha 
said to have had an 


He has also taken 
two other grounds with regard to the pro- 
wedure i in, the‘trial. He contends that the 
trial is vitiated by the fact that the pro- 
visions of s. 360, Or. P. CO. have not been 


cused persons were not examined | 
the manner required -by s. 342 of the 
Code.: 
“ With regard to the first contention, he 
argues that Itarha not being.a riparian vil- 
lage but being at some distance from. the 
natural stream had no naturalright to thé 
water: it enjeyed the water only as an ease- 
ment. He urges‘ that, under the changed con- 
alitions bronght about by the change i in the 
river bed the enasement was extinguished. 
“nder the grant furnished by the hookum: 
nama Jtarha had aright only to take the 
water through a bandh’ at Gangaura and 
as soon ‘as that bandh became useless and 
water could only be taken by making a 
bandh in the new bed across the river; 
the easement came to an end, the right of 
easement could not ‘be claimed to extend 
to the new site because the original grant 
restricted it to the taking of water by mak- 
ing a bandhat Arnadda. 
` Sir Ali Imam contends further that, if a 
new obstruction in the river causes a dimit 
nition of water to the inhabitants of ripa- 


` rian villages below, those inhabitants could 
commit no offence in opposing it. According 


to the learned Counsel's argument, the 
ancient and definite praetice- mentioned i in 
the ho&kumnama referred to the right, 
to make a bandh at the north of the loop 
only. . 

It is trus that when therzis a akan in 


: the usual excercise of a right of easement a 


consideration of the question as to whether 


thee has been any extingtion of an ease- | 


meat comes. up, but I cannottagree to ' the 
arg tment thatthe right conferre F by’ the 


“gak was primarily a right to -set up a 


bandh at Gangura or Arnadda, The ease- 


- ment granted was aright -to . take - water 
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‘observed and also by the fact that” the sa 


TRL: Ü. 3928). 
‘from the river and tire: 


‘the channel of*the river was dammed, it 
would be impossible to exercise the right 


‘of taking water. granted -by the hookum- 
‘nama, In reality the altération*inesthe course 


of the river did'.not affect the’ right of 
dtarha to get water, the grant of an. ease: 


“ment is prima facie also a grant of such 


‘ancillary rights as are reasonably necessary 
for its exercise and enjoyment. The only 
circumstance under which the servient 
tenement, namely, Ekarha, could in this 
‘case complain; would be if, by making the 
the burden on the servient 
tenement was increased, that is to say, If 
this new bandh caused less water to go to 
Ekarha than had gone there when the old 


bandh was used. - The owner ofthe domi- 


nant tenement cannot alter the flow or bed 
of the stream or river:so-as to increase the 
burden of servitude upon the servient tene- 
ment. But ‘in the present case there is 
nothing to indicate that by the new bandh 
the Itarha people were procuring for ‘them- 
selves any larger supply of water than had 
fallen to them when the former bandh 
existed. I any strongly of opinion that the 
change of the bandh from Gangaura to the 
bed of the river at- village Lohan did not 


in any way extinguish the right which the -` 


Itarha people had to get water from the 
river in their turn before the water was 
allowed to flow on to Ekarha. It may 
be.mentioned that ;even under the hookum- 
nama the bandh is mentioned as being at 
Arradda, whereas:the evidence shows that 
forthe past 50 years the Itarha people have 
been obtaining water by making a bandh 
at- village Gangaura without any opposi+ 
tion from thé Ekarha people. It may be 
further pointed out that- Hkarha was thd. 
servient tenement-only so far as concerned 
the amount of water taken from the river 
before the water flowed to Ekarha, they 
had no rights over the land of Lohan where’ 
the bandh was erected. ; 

The next contention put forward is that 
it was not necessary. for the petitioners to 
establish’ that in fact the easement was 
extinguished, they only had to show that 
there was a departure from the’ previous 
custom which could give rise to a 
bona fide contention that the Itarha people’ 
had no right to use a new site for the 
bandh. ae : 

KL regard ta -this ostan it is to 


meiition’ of -thè - 
-bandh in the hookumnama merely-ind ieated 
how this water was to be obtained. - Unless: 


a x 
a 
s 
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.be noticed that the Courts. below have 
found that for the last four: or five years the 
. Itarha people have been getting the water 
from the river by erecting a bandh at the 


few site in Lohan and the people of 
‘Ekarha have not objected. It seems that 


| this. yeay tne scarcity of water was so great - 


that the Hkarha people were anxious to get 
the water as soon as it began to flow along 
the channel of the river and it is obvious 
_ that their action was due to an intention 
to..stop the %ther villagers taking water 
first. It is plain to me that, knowing what 
had happened in the last-four or five years, 
the Ekarha people can have had no bora 
fide belief in their minds that the Iftarha 
people were setting up a new right to which 


they were. not entitled. They knew quite: 


. well that their action in destroying the 
bandh would cause loss and damage to the 
people of Itarha especially in a year when 
_water was so scarce. I am unable to sup- 
port the contention of the learned Counsel 
that the action of the Ekarha people was 

: prompted by any bona fide belief that they 
had aright to remove the bandh. 

The findings in the case are’ quite clear, 
and as I have said, Sir Ali Imam does not 
dispute the fact that the petitioners came 
with a mob and armed with weapons and 
assaulted the Itarha people and wounded 
them as stated by the prosecution witnesses. 

The next contention is that the provi- 
sions of s. 360 of the Cr. P. O. were not 
complied with, because the record does not 
show on its face that the depositions of 
many of the witnesses were read and ex- 
plained to them in the presence of the 
accused or their Pleaders. We have seen 
the record and ‘it is true that, while in 

_ the case of six witnesses the examination- 
in-chief bears a memorandum to the 
effect that the deposition had been read and 
explained and admitted to be correct by 
the witness, the-cross-examination of these 
‘witnesses and the whole deposition of the 
other witnesses. do not bear this me- 
morandum but have merely either the 

. Sigaature of the witness at their foot or in. 
some cages only a thumb impression of the 
witness. „Sir Ali Imam asks us to hold 
‘that under these circumstances the trial 
must be held to be vitiated. He argues 
that the provisions of s. 360 are mandatory, 
and he relies chiefly on the case of Hira Lal 
Ghosh v. Emperor (1). There is no doubt 


83 Ind. Oas. 905; 28 O. W. N. 968; (1924) A, I, 


(1) 8 
- R. (0) 889; 24 Cr. L. J. 201.. 
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in my mind that the contention is ccrrect 
that the provisions of s. 360 are mandatory 
and that their intention is to protect the’ 
witnesses as also to help the accused. 

The learned Judges of the Calcutta High 
Court, Newbould, J., ad Mukerji, J., have, 
in the abéve cited case, laid down the law on 
this point, and there is no reason to dis- 
agree with their findings as to the manda- 
tory character of the provisions of 3. Sra, 
But it is fo be noticed’ that in that case thee 
were two witnesses whose evidence was 
not read over to them atall and this fact 
was admitted by the ‘prosecution. As in 
this case so in that case, the depositiots of 
the other witnesses had been signed by 
them but there were no certificates that the 


.depositions had heen read over to them in 


the presence of the accused or their Pleadeys. 
But there were two witnesses who, as | have 
said, had never had, their evidence read over 
to them at all. Newbould, J., held that as 


the evidence of the two witnesses had not 


been read over to them there had been an 
illegality which vitiated the trial. Mu- 


- kerji, J., stated “In fhe case before us the 


evidence was not read over to the witnesses 


_atall. The depositions of five of the pro- 


secution witnesses bear at their foot the 
signatures of the witnesses, and we are 
asked to presume from those siSnatures 
alone that the witnesses had actually read 
the- depositions before they put their signa- 
tures down; andas regardstwoof the prosecu- 
tion witnesses their signatures even do not 
appear, and it is admitted that, so far as 
their depositions are concerned, there wax 
no attempt made to comply even with the 
spirit of thesection. There is, therefore, no 
escape in the present case, from the ‘conclu- 
sion that the whole trial was conducted in 
utter disregard of the imperative provi- 
sions of the law as containe@® in s. 360, 
Cr. P. C.,and was, therefore, a nullity.": + 

It is plain, therefore, that in that case the 
learned Judges of the Calcutta High Court- 
were impelled to declare the trial 8, nullity, 
because admittedly in respect of the two wit- 
nesses their depositions were» never read 
over at ll. ee i 

In the. case of. Iyotish Chandra Mukerji 
v. Emperor (2), on which Sir Ali Imam has 
relied it is to be noticed that the deposi- 
tions had not in fact been read out to the 
witnesses, in fact it was the Counsel før the 
Crown who called the attention of the 


_ (2) 4 Inde Cas. 416; 860,955; 14 O. W. N. 82; 19° 
OL. J. 581 ae 
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| Besstons Judge to the non-compliance with 
“the provisions of s. 360, but*the Sessions 

* Judge was wrongly of opinion that s. 360 
was only a directory and not a mandatory 
provision and held that thengn-compliance 
was a mere irregularity. 

Now in the présent case no eomplaint 
was made in the Trial Court that the deposi- 
tions were not read to the witnesses, and in 
the Sessions Courts the point was not raised. 
and no appeal was made on this ground. 
In the grounds put forward in the 
petition “to this Court, there is no 
allegation, that thé depositions were not 
read'to the witnesses. Sir Ali Imam has 
raised the point forthe first time in his 
argument, and his argument seems to be 
that, because there is at the foot of the de- 
position of several of the prosecution wit- 
nesses no memorandum to the effect that 
the deposition has been read over and ex- 
plained, this Court must hold that the de- 
positions were not read over to them as 
required by s. 360 and, therefore, the 
trial was vitiated. We are asked to presume 
from the fact that these depositions do 
not beara memorandum that the depositions, 


were not read over and, therefore, the convic- _ 


tions must be set aside. There is no allega- 
tion made that, as a matter of fact, the 
deposititns were not read over to. the wit- 
nesses, and there is no admission by the 
Crown that there was a failure in this respect, 
We.cannot in revision, look into a question 
of fact like this which hadnever been putifor- 
ward in the lower Courts. As amatter of fact 
the Code of Criminal Procedure ins. 360 
does. not require that a memorandum should 
be sub-joined to the depositions. In the 
Code of 1861 there was a requirement to 
this effect but that provisions has been re- 
pealed. Where the Code requires a certifi- 
cate it states so'in the section. I may refer 
to s, 164 and s. 364, 

It myst not be inferred that in our view 
“the practice at present follgwed in all Courts 


of appending a memorandum to a deposition: 


after it has been read and explained toa 
witness in the presence of the accused 
should not he continued, or that te con- 
sider such a memorandum unnecessary. It 
18 obviously necessary in order to show on 
the face of the record that the mandatory 
provisions of s. 360 have been followed. 
e What-we do wish to point out is that the 
absence of a memorandum does not of itself 
-prove that the provisions of the section have 
not been observed. tgs 
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“Sir Ali Imam argues that in a criminal 
case the Court cannot use the presumption 
against the accused that the provisions of 
the Code had been duly carried out and he 


further argues that the fact that there isa - 


memorandum- on some of the Poy to 
the effect that they had Been. reag and ex- 
plained to the witnesses, gives rise to the 
presumption that: where there is no‘ such 
memorandum, the deposition has not been 
read out. We-cannot assent to this propo- 
sition. : In revision we are unable to enquire 


-whether as a fact the depositions were read 


outor not, there being no allegation in any 
of the pleadings up to this Court that in 
fact the depositions had not been read out. 

We are not satisfied that in the presen 


-case the depositions were not read to the 


witnesses, and, therefore, there is no reason 
to interfere on this ground. 


Finally we come to Sir Ali Imam's ob- 
jection as to the Court’s compliance with 
the provisions of s. 342. It seems that, after 
the prosecution case was closed, the peti- 
tioners' were asked whether they would 
make astatement after hearing the case 
which had been brought against them by 
the prosecution. The answer of the peti- 
tioners was “No I shall file a written state- 
ment” and thereupon a written statement 
was that same day filed by the petitioners 
meeting the. points put forward by the pro- 
secution. 


Sir Ali Imam argues that under the pro- “ 


visions of s. 342, “the Court at that stage 
was bound to question each petitioner 
generally on the case and that a mere 
question, whether the accused had any state- 
ment to make, was not asufficient compli- 
ance with the section. He points out that the 
object. of s. 842 is to give the accused a 
chance of meeting and explaining any points 
which have come out in the prosecution 
evidence against him and also.to enable 
him to find out from the questions put by 
the Magistrate what points seem to have Es-. 


` pecially struck the Magistrate and to require 
Even if the accused says that: 


explanation. 
he will file a written statement, the Magis- 
trate must still give him notice by the 
questions of what points are exercising the 
mind of the Magistrate. Sir Ali Imam has 
relied on the cases of Fatu Santal v. Emyeror. 
(3) and Raghu Bhumij v.. Emperor (4) 


(3) 61 Ind. Gas, 705; 2 P. L. 
22 Or. L. J. 417 


Cr. L. d 


. 


T. 288; 6 P. L. J. 147, 
Rha An 49; LP, a = 241; E J. 430; ae 


. 


. 
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Jas well as on the case of Promotha Nath 
Mukhopudhaya v. Emperor (5). It is quite 
true that the filing. of a written, statement 

- cannot take the place of the examination of 
ùn accused as required by s. 342; but in the 
presenticase the accused petitioners filéd 
their. written satement in answer to the 
Magistrate's question, and when asked to 
make ‘a statement they said “here is my 
written statement”. Sir Ali Imam contends 
that. if was the bounden duty of the Magis- 
trate, even though this written statement 
was filed, to put a number of questions to 
the accused.. ; é 

Now. experience shows that, when .a 
written statement has been drawn up for 
an accused, he will commonly refuse to an- 
swer questions orally; he is very often 
instructed by -his Pleader- not to answer 
questions, and where an accused has refused 
‘to answer questions and puts forward a 
written statement, it would be useless for 
the Magistrate to go on questioning him, 
knowing that the only-reply he will get is 
a refusal to answer questions. 

The learned Government Advocate has 
shown that in the present case the written 
statement put forward by the ‘petitioner 
covered, all the points.in ‘the case. It is 
very difficult to lay down a rule as to 
the minimum number of questions which 
should be-put to an accused. If numerous 
questions are put, there is generally an 
allegation that the Court has attempted to 
cross-examine the accused. f 

While agreeing that itis the duty of the 
Magistrate to question the accused gener- 
ally on the case, after the close of the 


prosecution, we are not prepared to hold, . 


that where the accused refuses to answer 
a question, the Magistrate is bound to 


go on asking. questions especially where - 


a written statement -is put in atthe time 
meeting the points of the prosecution. 

I cam see no reason to hold thatin the 
present case the trial has been vitiated by 


the fact that the Magistrate did not con-. 


tinue asking questions after the accused 
had refused to. answer. 
. Finally Sir Ali Imam has moved for a 
reduction of the sentences passed against 
the petitioners on the ground that this was 
not a case of wanton aggression. . : . 
I have held, ~ however, above, that the 
petitioners had no justification for their 
(5)-71 Ind. Cas. 792; 27-0, W. N. 389; (1923) A, IR 
(©) 470; 24 Cr. LL, J, 248; 50-0, 518. ire 
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“followed. 


confession which completes the bargain, unless there 


10 


‘action and that it cannot be held that they 


had a bona fide belief that they- had aright 


to attack the Ifarha people and break 


down the bandh. The sentences are, in 
my mind, not excesstve, and I see no reason 
to reduce them. i 

On the grounds I fave given above, I 
see no reason to interfere and would reject 
the application. oa 


Bucknill, J.—! agree. 
Z. K. o Application rejected. 





ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 891 or 1924. 
December 12, 1924, 
Present:—Mr. Justice Walsh and 
Mr. Justice Sulaiman. 
FATEH CHAND alias FATTU 
AND OTHERS—ACCUSED—APPELLANTS 


: o7, versus 
- .EMPEROR—Responprts. | 
- Evidence Act (I of 1872), s. 24—Confession, 


voluntary nature of—Determination of question— 
Judge, duty of—Inducement by person in authority — 
Continuing offer. 

Section 24 of the Evidence Act provides that a con- 
fession of an accused person is irrelevent in a criminal 
proceeding if the making of the confession appears tu 
the Court to have been caused by any inducement, 
having reference. to the charge against the accuse, 
person, proceeding from a person in authority. [p. 1002 
col. 1. A 

ka trying sessions cases must try the matter of 
the admissibility of a confession with care, and where 
there'is any evidence of inducement it is no answer 
to say that the confession is voluntary, because it 
must be voluntary if the person confessing is acting 
undér the inducement. Section 24 of the Evidenco 
Act requires the Judge to decide whether it appears 
to him that there was any inducement. |p. 1003, 
col. 2 
4 heat v. Emperor, 73 Ind. Cas. 62; 21 &. L. J. 143; 
(1923) A. I. R. (A9 352; 45 A. 300; 24 Cr. L. J. 526, 


Where the admissibility ofa confession depends 
upon a conclusion as tothe truth about conflicting 
eviderftce antecedent to.the making’ of the confession 
and tending to show that it ig liable to rejection under 
s. 21 of the Evidence Act, the Trial Judge must make 
up his mind upon this issue and decide the question 
of admissibility before relying upon the contents of 
‘the confessjon. [p. 1004, col. L] | 

Ifa manis told bya person in authority that if 
he gives atrue account of the matter the will pe 
pardoned, that is a continuing offer, the thread of 
which continues unbroken until it is accepted by the 


1002 
is some circumstance which breaks itso as to show 
that the inducement no longer operates and that the 


-person confessing has no longer any hope of gaining 


anything from the , authorities by making a confes- 
sion. [p. 1003, cols. 1 & 2.] a 

` Criminal appeal from an order of the 
Additional Sessions Judge, Bareilly, dated 
the 31st October 1924. . 

`- Messrs. C. Ross Alston, and J. M. Baner- 


ji, for the Appellants. ; 
The Government Advocate, for the`- 
Crown. 


. JUDGMENT.—In ‘this case We have 
come to the.conélusion that to some extent, 
in fact to a large extent, the appeal must 
be alfowed, although it is impossible not 
to feel that this resultleads to an apparent 
miscarriage of justice, due partly to mis- 
handling by the Police, and partly to a 
fundamental error made by a very experi- 
enced and able Judge, whoin his ruling 
on one point has made our task exception- 
ally difficult. The case, as it came before 
Sessions, was a difficult and complicated 
one, and it has been dealf with in a pains- 
taking judgment, which as an analysis of 
the facts, is an admirable piece of work, 
although perhaps somewhat too elaborate, 
and would have been open to little or no 
exception if the Judge had not made a 
fundamental error by admitting in evi- 
dence anti acting upon a confession, in 


' breach of an elementary rule of law with 


.ference to the charge against the accused 


which everybody ought to be familiar. 
Section 24 provides that a confession by 
an accused person is irrelevant in a crimi- 
nal proceeding if themaking of the con- 
fession appears to the Court to have been 
caused by any.inducement having re- 
person proceeding from a person in 
authority. , 

Four out of five persons, originally ac- 
cused, have been convicted, and now appeal 
against their convictions for having steal- 
thily and cruelly murdered one Hori a 
Kurmi, whose wife was living apart from 
him, and who was an attractive young 
woman but unchaste. There can be no 
doubt that Hori was murdered shortly after 
the Saturday, 26th January, when hé left 
the village where his wife was living, and 
was seen no more. The motive for the 
murder obviously was there is no conceiv- 
able alternative to getrid of thehusband 
who wag persistently endeavouring to get 
his wife back to his own house. One of 
the accused was acquitted altogether. 
Three, Munna Lal Brahman, Fateh Uhand 
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and Narain have been sentenced to death 
mainly, on the confession of one of them, 
namely, Munna Lal Brahman, which is said 
to be corroboratedein various ways, while 
the 5th anocher Munna Lal Mahajan, £ 
weathly zemindar with much influence in 
the village, has been sent&nced, to trans- 
portation for life for having ‘abetted and 
encouraged the murder, being also proved 
by clear evidence to have taken a great 
interest in trying to hush the matter up. 
The. murder, as we have pointed out, was 
committed about the end of January: 
Narain, one of the convicted appellants; 
was originally suspected owing to what we 
think was a false scent deliberately started 
by the mother of the deceased's wife, and 
in consequence of this information given 
by her being discredited, Kishan Lal, a 
near relative of the deceased man who had 
accompanied him to where his wife was 
living, made a report on the 8th of Febru- 
ary, There can be no: doubt that the 
investigation of the crime, which had 
undoubtedly been committed, by that time, 
was neglected and hampered by the con- 
duct of the Police, and that the ‘appellant 
Munna Lal zemindar had ahand in these 
transactions. It was not until the father 
of the deceased man—an old man nearly 
blind and doubtless in a state of great grief 
and indignation as to the fate which had 
overtaken his son—petitioned the Superin- 
tendent of Police and the Circle Inspector 
was appointed to take charge of the investi- 
gation, that anything substantial was done. 
This new phase began on the 16th of April. 
By the 25th of April Munna Lal: Brahman 
made a full and voluntary confession under 
s. 164 before a Magistrate implicating him- 
self and the other four accused,. and the 
case for the prosecution was built'up round 
this confession and accepted by the J udge 
and the majority of the assessors, | 

We now come to the serious mistake 
which has been made. Sohan. Lal, the 
Circle Inspector, was called at the trial 
at Sessions on the 3rd of October and was 
allowed to say that Munna Lal Brahman 
confessed to him on the 24th. Muqaddar 
Ali, the original Investigating Officer, whose 
failure had necessitated the Circle Inspector 
being called in, was allowed on the same 
day to give the same evidence. This piece 
‘of ‘evidence must have been known to 
Sohan Lal, aman of high position in the 
Police force, and to the Government Pleader 
to be a breach of 8, 25 .of the, Evidence 


. 


b86 1. O. 1925) 
Act, and the learned Judge- ought instantly - 
to have stopped the witness and the Pleader, 
and to havé excludéd the | statement 
from the evidence in the case. He has in, 
fact relied upon it in his judgment. As, 
a result “of thjs inadmissible communica- 
tion, Munna Lal pointed out to thé Circle 
Inspector in the presence of several people 
a place in a stream, 22 miles from the 
village where Hori had last slept, and 4 
or 5 miles, from the thana, where he him- 


_ Self found in the water some dilapidated 


clothes, ;which have been identified as 
belonging to the deceased, and which, as 
far as they can be said to correspond to 
any description at all, correspond in some 
particulars to the description which had 
been given by Kishan Lal of the garments 


‘which Hori was wearing. There was also 


found alight and old gandasa. With this 
piece of corroboration which they doubt- 
less thought convincing, the Police put up 
Munna Lal Brahman to make the volun- 
tary conféssion which he made before the 
Magistraté on the 25th of April. Sewa 
Ram, a Kurmi of the village—most of the 
people concerned are Kurmis of the village 
—was called for the prosecution at the trial 
to corroborate the first inadmissible con- 
fession and the finding of thé clothes, He 
said at the Trial that Munna Lal had 
said to the Inspector that he would point 
out the place where he, Munna Lal, had 
killed the: deceased, which was anothér 
inadmissible confession, But he went on, 
to say in-cross-examination that before 
Munna” Lal went to the spot where the 
clothes::wére found, he was told by the 
Inspector that he would belet off, which 
is a promise of pardon, if he would give 
true particulars. This piece of evidence 
by itself is sufficient to make the confes- 
sion irrelevant under s. 24. It must be 
recognized by everybody and Judges must 
never atlow themselves to lose sight of the 
fact, that, ‘whatever other incidents. may 
follow an incident of this kind, and an astute 
Inspector conscious of the circumstance 


_ which by law vitiates the confession is 


not uulikely to endeavour to cover it up 
by. other incidents, a promises of this kind 
is a continuing offer., It does not differ 
from dny other bargain which may be 
made by men in the ordinary’ course ‘of 
life. If a manis told by a person in au- 
thority that if he gives a true account, 
of the matter he will be pardoned, that is- 
a: continuing .offer,- the- thread of- which: 
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continues unbroken until tt is accepted 
by the confession which completes the 
bargain, unless there is some circumstance 
which breaks it sp as to show that the 
inducement no longer operates, and that 
the person confessing has no longer any 
hope of*gaining anything from the authorit- 
ies by . making a confession. The fact 
that the Circle Inspector made this offer” 
or promise was denied on oath by the 
Circle Inspector in answer to the Court. 
But one is bound to receive with some 
caution the evidence of an astute witness 
like the Circle Inspéctor, whg has already 
given evidence as to a confession “which 
he knows was inadmissible. There was, 
therefore, direct conflict of testimony on 


“this point. Unfortunately the learned Judge 
‘came to no decision on this conflict, 


In 
several places in the course of his judg- 
ment he referred to the confession as being 
clearly voluntary. No doubt what was pass- 
ing in his mind was the fact that Munna Lal 
ad ; 
also alleged that the. Inspector had 
beaten him and insulted him, and used 
threats, and the Judge did not believe 
him. Itis not surprising that it should 
be-discredited, because if the promise of 
pardon had been made, the threats would 
be superflous. But unfortunately it is 
necessary to refer again to the case of 
Khetal v. Emperor (1) in which a member of 
this Bench endeavoured to point out to 
Jugdes trying sessions cases the necessity 
of trying’ this matter with care, and the 
fact that where thereis any evidence of any 
inducement, it is no answer to say that 
a confession is voluntary, because it must’ 
be voluntary if the person confessing is 
acting under the inducement. The sec- 
tion requires the Judgeto decide whether 
it appears to him that there was any. 
inducement. He might have refused to 
believe Sewa Ram. The accused Nunna Lal 
had been confronted with two formidable 
witnesses, Afusammat Pirani And Jograj, 
who were prepared to make compromising 
statements against him, and this may 
have induced him to throw.up the sponge, 
and to entertain the hope that if he did 
so: quickly, he might be made an approver. 
On the other hand he. has álso always 
stoutly ‘alleged that he was promised a 
pardon, and if this course had ‘een fd- 
lowed by the Police and the man made 

(1) 79 Ind. Cas.62; 21 A. L. J. 143; (1923) A, I. R. 
(A.) 352; 45 A. 300; 24 Or.-L. J, 526, 


Oo 


k sibility before relying upon 
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an approver go that his statement could 
have been: closely examinéd sand cross- 
exaimned atthe trial, a complete elucidation 
of the case might have been reached. 
But the learned ‘Judge has unfortuntely 
held’ that the evidence of this induce- 
ment, even if true, does not establish that 
the inducement led to the confession 
made before the Magistrate and relied 
upon by the prosecution, because the accus- 
ed had already ‘made the first confession, 
thus using one piece of inadmissible evi- 
dence to destory the inadmissibility of 
the other. Itis necessary to repeat once 
more, as emphatically as this Court can do, 
that Sessions Judges must try and master 
the simple rules for dealing with this 
question. When the admissibility of a 


confession depends upon a. conculsion as- 


to the truth about conflicting evidence 
antecedent to the making of the confes- 
gion and tending to show that it is liable 
to rejection under s. 24, the Trial 
Jugde must make up his mind upon this 
issue, and decide the question of admis- 
the con- 
tents of the confession. All this seems 
obvious enough, but the importance of 
it ip this case is emphasised by the 
fact that two of the assessors ex- 
pressly based their opinion on their 
belief in the truth of the confession, 
which never ought to have formed part 
of the evidence in the case at all. We 
have, therefore, been compelled’ to under- 


take the difficult task of sifting the evi- 


dence afresh; and discarding completely 
from our minds, directly or indirectly, 
any influence created by the fact that 
this confession has formed the basis of 
the whole decision which we have to re- 
view.. ` 


As against Narain, the only evidence is 


a statement that Hori left with him to go 
tosome market for the sale of gur. 
aie of option that this statement was not 
only untrug but was deli¥erately made 
with a view to create a false scent in the 
interests of other persons. Narain is, 
therefore, entitfed to an acquittal, there 
being ‘really ng evidence against him. 

- With regard to Munna Lal Brahman, on 
the othér hand his guilt is ‘clear. It 


is conclusively shown ‘against him that in, 


consequence of information given by him 
clothes were found in the stream 22 miles 
away. This is quite legitimate under s. 27 


of the, Act, The question at once rises, 
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how came he to know this fact. It is an 
admission of knowledge showing intimate 
acquaintance. by him with some of the 
circumstances relating to the disposal of 
the relics of the deceased. A Significant® 
and apparently quite innocent remark 
made by the witness Sewa*Ram ,abput an 
incident which occurred on their way to 
the stream shows further intimate acquaint- 
ance. Sewa Ram says that when they 
had got to acertain spot between the Police 
Station and the stream, Munnd@ Lal asked 
that the bullock waggon might be stopped 
as there was no way to reach the spot by 
which a bullock cart could go. When 
at the trial Munna Lal knew that the 
promise of pardon had been broken, that 
he had been tricked by the Police, and 
when he had retracted.his confession, he 
failed in any way to explain, or to at- 
tempt to contradict this piece of evidence, 
showing his acquaintance with the spot 
and with the things which were found 
there. Thisis a damning piece of evi- 
dence. against him. Going back to the 
inception of the case against him, there 
is evidence which we see no’ reason to 
distrust by Musammat Pirani that Munna 
Lal came with Fateh Chand and took 
Hori dway on the last occasion when he 
was seen alive. Jograj saw these two men in, 
company with Hori shortly afterwards on 
the same evening. Sewa Ram, who appears 
to be a perfectly honest witness, says 
that in his presence Munna Lal Brahman 
admitted that he had taken Hori away. 
But what is even more significant is the 
overwhelming evidence not only that he 
had obtained the affection of Hori’s wife, 
but that he was determined to prevent her 
returning to her husband, and had used 
language suggesting that he was deter- 
mined to carry this resolve into effect, 
Hori had been fora long time trying to 
get his wife back. There is veryestrong 
evidence, not merely of Musammat Pirani 
but of other witnesses in the village, that 
Munna Lal was carrying on an intrigue 
with her. Shehas admitted that he was 
the father of the child of whom she ex- 
pected to be delivered, and although she 
went back from it at the trial, she 


stated before the Magistrate that when ` 


Hori came for the last time to fetch 
her, Munna Lal told her mother in her 
presence that there would be no re-. 
turn, that he would put an end to the. 
rukhsat, and that subsequently he told her; 
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that he had~-fixed. Hori, which-she -under- Munna Lal Brahman is dismissed, his 


stood -to mean ‘killed’, and that when she 
. complained, he said that if. she told any- 
body she would be ‘killed. These cir- 
cumstances are sufficient to justify the 
conviction, and. his appeal must be dis- 
missed., e ; 

With regard to Fateh-Chand the. case is 
far from being so strong, although it is im- 
possible to‘ say that there is not evidence 
against him which leads to suspicion. It 
is in his favour that there is no real 
ground for supposing. that he wished to 
murder Hori. Musammat Pirani, whom 
we are inclined to believe, swears that 
he also was having an intrigue with this 
woman of easy virtue, which: is quite 
possibleas he visiting there from time to 
time, and she was the sister of his wife. 
Other witnesses speak to the same belief, 
and as he lived in another village, and 
was obviously not on anything like the 
close terms with herthat Munna Lal was, 
there is no: reason to suppose that he 
would. have the same incentive for getting 
rid of‘ his brother-in-law, Accepting the 
evidence of Musammat Pirani and Jograj, 
_all: that there is against him, with one 
exception, is that-he came with Munna Lal 

the guilty person and fetched Hori away, 

and. was seen shortly afterwards in the 
company of the deceased and the guilty 
man. -No doùbt the guilty man had assis- 
tants, probably several. The exception 
which does create an additional factor in the 
case against Fateh Chand, is that he per- 
petuated: ‘the story which had béen started 
by Lachhma that Hori “had gone. to the 
market with Narain, certainly is a some- 
what suggestive. circumstance against him, 
because if it. was untrue he must have 
known it was untrue he could have no 
motive but a guilty conscienee for per- 
petuating this falsehood, especially as 
we believe that he was with the deceased 
and Munna Lal, who may have ‘had good 
reason for trying to conceal. that circum- 
stance. 
the conclusion that he is entitled to the 
benefit ‘of a reasonable dobut. One 
cannot say that he may not have been 

a dupe and an unconscious assistant of 
Munna Lal.. We,. therefore, allow his ap- 

peal, - . ; Paar: 

Pan. result is that the conviction of 

Munna Lal zemindar, - Narain and Fateh 

Charid: are - set, aside. . They must be 


acquitted and discharged, The appeal of 


On the whole we have come to 


b 


conviction arfd sentence is confirmed, and 
the latter must be carried out according tô 
law. s i 
e So * Order accordingly. 
—* 

e 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
. URIMINAL REVISION APPLICATION No. 188 

; ; or 1924. 

| December 15, 1924. 
Present:—Mr. Kerinedy, J. Q., and 
.Mr. Aston, A.J.C. 7 
GANGUMAL—APPELLANT 
versus - 
i EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 209, 499-~ 
Criminal Procedure Code (Act V of 1898), ss. 195, 339 
--False suit— Remedy of defendant—Defamation, 
complaint of, whether sustainable. 

As a general rule it is. undesirable thut people 
should be hampered in their access to the Courts and 
getting justice by the fear that if they are unsuccess- 
a per may be prosecuted for defamation. [p. 1006, 
col. 1], à 

The ordinary remedy of a person who has had a 
false suit brought against him is to apply to the Court 
to prosecute’ the plaintiff under s. 209 of the Penal 
Code. [ibid] AN K 

Courts should be careful when a complaint for 
defamation is filed in respect of proceedings in a Civil 
Court to see whether the provisions of & 209 cf the 
Penal Code and the provisions of the Or.P. C. 
generally have not been evaded.’ [ibid,] 

The High Court is extremely reluctant to quash 
ea in limine but will do so in a proper case, 
ibid. A ; : 

Application to quash the proceedings of 
the Special First Class Magistrate; Karachi, 
dated the 25th August 1924. g 
_ Mr. Gopaldas N. Lalla, for the Applicant, 

Mr, T.G, Elphinston, Public Prosecutor, 
for the Crown. 

JUDGMENT.—It appears in this’case 
that the plaintiff Gangumal brought a suit 
against the defendant Sahibdin alleging 
that the defendant had been boarding and 
lodging with the plaintiff for about a 
month and had incurred a debt to the 
plaintiff in respect of-that boarding and 
messing for about 20 days. The summons 
presuthably with a copy of the plaint was 
forwarded to the defendant who is a Police 
Officer and had been transferred, through 
the various superior Officers as required by 
the procedure, in such cases. The result 
is that all these superior Officers: of the 
defendant who was tken stationed in 
Karachi became aware tbab a suit had heen 
filed against him in respect of defrauding 
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his boarding house keeper. - The suit was 
iiltimately dismissed and ‘8 months after 
the defendant filed: a complaint against 
the plaintiff of defamation in respect of that 
suit before the Special First Class Magis- 
trate, Cantonment, Karachi who has ordered 
process to issue against Gangumal. Gan- 
gumal applies to us to quash the proceed- 
ings. f 

- We are extremely reluctant to quash pro- 
ceedings in limine but would do so in a 
proper case, It isto be observed hat the 
ordinary remedy of the person who has 
had a false suit broyght ‘against him is to 
apply, tothe Court to prosecute the plaint- 
iff under s. 209; Indian Penal Code. And 
in that case one has the benefit of the 
Court’s opinion as to whether the plaintiff 
was acting withany sinister and improper 
intentions. We do not say that in no case, 
it is permissible to make a statement in 
a plaint a ground of prosecution for de- 
famation, because itis quite possible that 
the plaint may not only be untrue but 
also might contain grossly defamatory 
matter which was not necessary for the 
purposes of litigation. But as a general 
rule it is undesirable that people should be 
hampered in their access to the Courts and 
in getting justice by the fear that if they 
are unsuccessful they may be prosecuted 
for defamation and, therefore, we think that 
all Courts should, be careful when a com- 
plaint of defamation is filed in respect 
ef proceedings in a Civil Court to see 
whether the provisions of s. 209 and of 
the Cr. P. C, generally have not beén 
evaded. Now there is nothing at all in the 
present complaint which gives any reason 
to suppose that there was any matter par- 
ticularly defamatory in the plaint. -The 
allegation was merely that a false suit had 
been brought against the complainant in 
order to damfiify him in the eyes of the 
superiors, but if that is so, his correct 
course iseto ask the Court itself to take up 
the matter and untilthe Frial Court has 
expressed its opinion that the plaintiff in 
that action had no just cause, we are of the 
opinion that ‘a Criminal Court should not 
proceed. There ise at present nothing in 
the allegations in the complaint to take 
the -matter out of the Exception 9 to 
s. 499. 

It would appear, therefore, thaf this case 
Should not be allowed to proceed, and we 
therefore, quash the proceedings. 

LERO S Proceedings quashed, - 


EMPEROR. V. NISAR MUHAMMAD KMAN. 
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LAHORE HIGH COURT.. 
CRIMINAL ArreaL No. 980 or 1924. 
February 5, 1925, 
Present :—Mr. Justice LeRossignol and e 
Mr. Justice Fforde.* _ 
EMPEROR——APRELLANT 


Versus ee 
NISAR MUHAMMAD KHAN— Accuszp . 
i — RESPONDENT. 


` Penal Code (Act XLV of 1860), s. 290—Public 
nuisance—Obstruction to highway—HEncroachment-~ 
Offence. ` 

If any portion, however small, of a public street is 
encroached upon, the inevitable result is that obstruc- 
tion is caused to persons who may have occasion to 
use the highway, for the public is entitled to use 
every inch of a road that has been dedicated to the 
public, An encroachment, therefore, upon any portion 
of a public highway, must necessarily obstruct the 
public from using the area encroached upon and 
amounts to an offence within the meaning of s. 290 of 
the Penal Code. [p. 1007, col. 1.] 

Jugal Das Dalal v. Queen-Empress, 20 C. 665; 10 
Ind. Dec. (N. s.) 450, dissented from. 

Queen-EXmpress v. Virappa Chetti, 20 M. 433: 1 Weir 
233; 7 Ind. Dac. (N. s.) 307 and In the matter of the 
petition of Umesh Chandra Kar, 14 C. 656; 7 Ind. Dec, 
(x. s.) 435, relied on. . 

Appeal from an order of the Magistrate, 
First Class, Rohtak, dated the 6th September 
1924, exercising enhanced powers under s,'30 
ofthe Cr. P, C. 

Mr, Des Raj Sawhney, Public Prosecutor, 
for the Appellant. 

Mr. Shamair Chand, for the Respondent, 

JUDGMENT. 

Le Rossignol, J.—The respondent in 
this case was prosecuted for an offence under 
s. 290, Indian Penal Code, on the ground 
that he had committed a public’ nuisance 
by encroaching upon the public road in 
the town of Bahadargarh by the construc- 
tion of a varandah upon a strip of it 2 
feet long by 4 feet broad. ; 

The respondent set up three defences, 
namely, (1) that the building belonged to 
his daughter's son and not to him; (2) 
that the varandah constituted no encroach- 


ment on the public road; and (3) that even, 


if there was an encroachment, such an 
encroachment, inasmuch as no danger, in- 
jury, annoyance or obstruction to the pub- 
lic was caused by it, did not constitute 
an offence under s. 230 of the Code. 

The learned Magistrate ‘rejected, and 
quite rightly as it appears, the first two 
defences, but has acquitted the respond- 
ent onthe ground that inasmuch as the 
width of the road in front of the respond- 
ent's building is still greater in spite of 
the eacroachnent thay ils-width as other 


. 


+ 
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points, it cannot be said that the encroach- i 


ment must necessarily cause obstruction. 


Froni .the acquittal this appeal has beén 


preferred’ by the Crown. e ` 


“The Magistrate supports his finding on ` 


the decision reported as Jugal Das Dalal 
v: Queen-Kmpre&s (1), where it was held 
that there must be some evidence that 
such encroachment causes one of the re- 
sults specified in `s. 268. With all respect 
I- venture to dissent from that view. Sec- 
tion 268 denes a public nuisance not 


merely as any act or illegal omission which. 


causes any common injury, etc., to the pub- 
lic but also an act or illegal omission which 


must necessarily cause injury, obstruetion, - 


ecic., to persons who may have occasion to 
use any public right. 
- It follows from this définition that if 
any portion, however small, of a public 
street is encroached upon, the inevitable 
result must be to cause obstruction to per- 
son who may have occasion to ‘use the 
highway, for the public is entitled to use 
every inch of'a road that has been dedicat- 
ed to the public. The encroachment, there- 
fore, upon any portion of a public highway 


must necessarily obstruct the public from. 


using the area encroached upon; and 
it seems to- me that in the Calcutta 
ruling the second part of the defintion of 
what. constitutes a pubilc nuisance has 
been overlooked. 

: [n my opinion the ruling published as 
Queen-Eimpress v. Virappa Chetti (2), and 
that published as In the matter of the peti- 
tion of Umesh Chandra Kar (8), lay: down 
the correct law on the subject and agree- 
ing with the views expressed in those de- 
cisions I hold that the offence under s 290, 
Indian Penal Code, has been established 
against the respondent. ; 

1 would’ accept the appeal, set aside the 
order of acquittal and convicting the res- 
pondent ander s. 290, Indian Penal Code, 
sentence him to pay a fine of Rs 100. In 
défault: he shall undergo one month's simple 
imprisonment, 

Fforde, J.—I agree: 


By the Court.—The appeal is accept- 


ed, and respondent is convicted and sent- 
enced as above set forth. - : 


Z. K. 
(1) 20 O. 663; 10 Ind, Dae. (w. 8.) 450. 


(2) 20 M. 433; 1 Weir 233; 7 Ind. Dec, (N. a.) 307, — 
(3) 14 C. 636; 7 Ind: Deg. (x. 5.) 435. 


Appeal accepted, 


| ALLU V. EMPEROR, _ 
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` LAHORE HIGH COURT. 
- CRIMINAL REVISION aoe No. 1667 oF , 


> . 


-€ .  Februasy3, 1925. . 
Present:—Justice Sir Henry Scott- 
. Smith, “Kr. " 
ALLU ant anotuer—Conyrors— 
` © PETITIONERS 
VETSUS. 


EMPEROR— RESPONDENT. 

“Penal Cede (Act XLV of 1860), ss. 862,-866, 511—~ 
Abduction, what amounts to—Woman lifted up fiom 
bed and dropped on to roof—-Offence. 

_ Accused came on to the reof of a house and awak- 
ing a woman who was sleeping, asked ker to accom- 
pany them. She refused and they lifted her up in 
order to carry her away, whereupon she raised an 
alarm, and the accused dropped her on the roof and 
made good their escape; - 

‘ Held, that having regard to the definition of abdue- 
tion contained in s. 362 of the Penal Code, the accused 
were not guilty of the offence of abduction, inasmuch 


-as the woman was not compelled to go from the place 


where she was, but was merely lifted upand was 
dropped down again, but that the action of the accused, 
amounted to an attempt to abduct and that they were, 
therefore, guilty of an offence under as. 366, 511 of the 
Penal Code. 


Petition, under -s, 439, Cr. P. ©, for 
revision of an order of the Sessions Judge, 
Lyallpur, dated the 27th. November 1924, 
affirming that of the Magistrate, First Class, 
Sheikhupura, dated the lst November 1924. 

Mr. J. L. Kapur, for the Petitioners. 

Mr. B. P. Khosla, for the Government; 
Advocate, for the Respondent. 

JUDGMENT,—Allu and Mabanda 
have been covicted by a First Class Magis- 
trate of the abduction--of Musummat Salih 
a married woman, under s 366, Indian 
Penal Code, and have been sentenced to 
two years’ rigorous imprisonment each, 


‘Their appeal having been dismissed by the 


Session Judge they have come up to this 
Court on the revision side. 

The evidence shows that onthe night of 
the occurrence Musammat Salih was sleep- 
ing with her husband on a cot on the roof 
of their house. The two petitioners armed 
with chhavi came on to theeroof and 
waking her up asked her to accompany 
them but she refused. They then lifted 
her uf in order to carry her away upon 
which she raised an dlarm and so they 
dropped her on the roof and made good 
their escape, The evidence in support of 
these facts has been believed by both the 
lower Courts and it is unnecessary, for, 
me, to repeat it. I directed that notice 
should issue for -consideration as tg 
whethe? the abduction was completed oy 


i i + 
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whethér only ån attempt to abduct had been 
committed. Section 362, Indian Penal 

ode, is {whoever by force compels, or by 
any deceitful means ipguces, any person to 
go from any place, is said to abduct that 
person.” The place Where Musammat Salih 
was sleeping at the time of the octurrence 
was the roof- of her house. She was not 
“compelled to go from that place hut was 
merely lifted up from her bed and dropped 
onthe roof. The attempt of the petitioners 
to remove her from the roof of her house 
failed. Ido not think the offence-of ab- 
duction was,completed in this case. There 
was, however, undoubtedly an attempt to 
abduct Musammat Salih and Mahandu had 
before her marriage with her present hus- 
band abducted her and kept her in his house 
for 7 or 8 days, and there can be no doubt 
that his intention was to force or seduce 
her to illicit intercourse within the mean- 
ing of s. 363. Lalter the conviction to dne 
under ss, 366/511, Indian Penal Code, but 
see no reason to interfere with the sen- 
i ee, . The application is, therefore, rejec- 
teda i 


Application rejected. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REFERENCE No. 3 or 1925. 
February 5, 1925. 

NG Present:—Mr. Daniels, J. C. 
* MUNNU LAL AND oTHERS—APPLICANTS 
versus 6 ` 
HIRDE RAM—RESPONDENT. 
` Criminal Procedure Code (Act V of 1898), s. 145— 
Breach of peace, Jikelihood of, absence of--Order, whe- 
ther can be maintained. , .. 
. An ordér unders. 145e0f the Cr. P. O. can only be 
passed when there is a present danger of a breach of 
tbe peace; in the absence of any finding that there is 
a likelihood ul the breach of peacean order under 
the section cannot be maintained. The mere fact that 
the parties are in a “contesting mood” does not amount 
toa finding that there is a likelihood of a breach of 
the peace. i Me ote: 3 
‘Case reported by the District Magistrate, 
Bara Banki, dated 18th December.1924, 


MUNNU LAL 9, BIRDE RAM. 


a EEGA 
Mr. S. M. Ahmad, for the Applicants. | 
Mr. L. S. Misra, for the Respondent. 


ORDER.—This* is a Referénee by’ the: 
learned District Magistrate of Bara Bank? 
asking this Court to set „aside an order 
passed by a Magistrate under 8.149, Or. P, 
O. The Reference is made on two grounds.- 
It appears from the judgment and record 
that the complainant Hirde Ram had pre- 
viously filed a criminalcomplaint against 
the accused before the same Magistrate 
which was dismissed. A complaint was then 
filed by Ghazafar Ali purporting to hold a 
lease from him. This complaint was also 
dismissed on 5th June 1924, it being held’ 
that the accused were in possession and ® 
that the complainant should seek ‘his remedy 
from a Civil Court. Only five days later 
Hirde Ram and Ghazafar Ali instituted: 
the present proceedings under s. 145, Or.: 
P. C.in regard to the same numbers. Hav- 
ing disposed of the matter only a few days: 
earlier the Magistrate would certainly have 
exercised a wise discertion in declining to 
entertain the complaint at all. As it is he has’ 
now passed an order in favour of the com- 
plainants contrary to his previous finding. 
There is, however, another defect in his order 
which is absolutely fatal.” An order under 
s. 145 can only be passed when there is a 
present danger of a breach of .the peace.) 
There is no finding in the Magistrate's: 
order at all thata breach of the peace is 
imminent. He merely says that the parties 
are “in acontesting mood,” whatever that: 
may mean. In theabsence of any finding: 
that- there is a licklihood of a breach of the- 


- peace the Magistrate's order must be set 


aside and I hereby set it aside. ; 


2. K. Order set aside, . `° 


[Bik 0. 1925) 


APPEAL FROM ORIGINAL DROREE,NO. 42°. 
oF 1923. i 
, January 16, 1925. -> 
o Present:—Justice Sir. Jwala Prasad,-KT., 
. and Mr. Justice Adami. 
RAM PRASHAD SAHU AND ANOTHER 
* -2 A PPLICANTS--ÅPPELLANTS . 
` , WETSUS : 
Musammat BASANTIA—Osszctor— 
. RESPONDENT. 
Construction gf document—Will—Sale-deed compris- 


ing ropat dealt with by Will—Cancellation of 
ul. ` b i 


. A testator by his. Will gave a life-interest in all -his 
properties to his widow after his death with.,re- 
mainder to her two brothers in equal shares. The 
Will directed that the testator’s ‘widow should continue 
to pay a certain ‘sum as maintenance to his step- 
mother. When the step-mother came to know of the 
terms of the Willshe started disputes and in order 
to satisfy her the testator executed a sale-deed of two 
of his. properties in her favour which contained the 
following clause :—"I having cancelled the said Will 
and rendered it null and void, have executed this 
deed of absolute sale in respect of the properties 
specified below and have made over to the said vendee 
the documents specified below relating to the said 
vended property :” 
' Held, (1) that the intention of the testator in exe- 
cuting the sale-deed was to satisfy his step-mother 
and to get rid of her claim. and that his intention 
was not to revoke the Will wholly, for, if the Will 
had . been wholly revoked, then on the death of the 
testator's widow the whole: property of the testator 
would devolve on his step-mother and there would be 
no necessity for the transfer of the properties to her 
by the deed of sale; [p. 1012, col. 1.] - 
(2) that, therefore, the words “I having canéelled 
- the said Will and rendered it null and void” in the 
sale-desd, did not amount to a revocation of the entire 
Will.of the testator, but only operated to revoke it in 
“respect of the properties conveyed by the deed. [1bid.] 


- In the interpretation of deeds and written instru~ 
ments the established rule of construction is to read ` 


the words in theif ordinary and grammatical sense 
and to give them effect unless such a construction 
would lead to some absurdity or inconvenience or 
would be plainly repugnant tothe intention of the 
parties to be collected from other parts of the deed. 
fp. 1010, col. 2.] 

Case-law referred to. 


. Appeal from a decision ofthe District 
Judge, Patna, dated the 10th March. 1923. 
Messrs. P. Deyal and Bindechal Prasad, 
for the Appellants. j 


Sir Ah Imam and Mr. T. N. Sahay, 
for the Respondent. . 
_ JUDGMENT. 


Adami, J.—The only question which. died on the 9th August 1922. 


arises in this appeal is whether a Will, 
executed by Hira Lal, was revoked by the 
terms ofa deed of sale executed by hima 
little more than a month after the execution 
githe Will, 


Booo o 


RAM PRASHAD BAHU v. BASANTIA, 
‘PATNA HIGH COURT. .. - - 


i 1009 
. Hira Lal married Musammat Basia in 
sagai form but had no issue by her; he 
“used to pay Rs. 2 a month to his step- 
mother, Musammat Basantia, 4s mainte- 
nance. The presenf appellants are brothers 
of Musammat Basia. The two ladies, Basantia 
and Bagia it appears were not on good 
terms. 

On the 7th August 1920 Hira Lal exe- e 
cuted a Will whereby he gave a life-interest 
-to Musammat Basia over all the properties, 
after hi$ death, with remainder to her two 
brothers, the appellants, in equal shares. 
The. Will directed that Musammat Basia 
“should continue to pay the maintenance of 
Rs. 2a month to Musammat Basantia, and 
that she should maintain one Antu Lal, 
whom the testator said he had maintained 
and brought up as his son. On Basia’s 


-~ death the appellants were directed to pay 


Rs. 5 amonth to the said Antu Lal during 
his life. The last puragraph of the Will 
reserved to the testator the right to cancel 
or amend the Will wholly or in part. 

It appears that, when she came to know 
of the terms of the Will, Musammar 
Basantia was displeased and there was u 
quarrel, On September 14th, 1920 Basantia 
filed a complaint to the effect that Hira 
Lal, Basia and Musammat Mirchaia, Basia's 
mother, had assaulted her beeause she 
complained to Hira that she was not being 
properly maintained while Mirchaia was 
being fed and kept by Hira Lal. The 
case never came on for trial for evidently, 
in order’ to avoid a scandal, Hira Lal came 

.to a settlement with Basantia, the result 
óf which was the execution by him of a 
deed of sale, (Ex. A) on the 17th of Sep- 
tember, 1920, whereby he transferred to 
his step-mother a house and the land 
appurtenant to it as also a gola for a 
consideration of Rs. 1,500, thg payment of 
which he remitted. In consequence of the 
execution of this deed Basantia withdrew 
her complaint on the 20th Septembtr 1920. ° 

Hira Lal dief on the 3rd December 1920. 
Basia after obtaining mutation of her name 
for that of her husband in the Municipal 
and the Land Registration Reéords, applied 
for Probate of her husband’s* Will on 15th 
‘July 1922, but, before Probate was granted, 

On: the 
14th. of Apgust- the appellants made an 
application for Probate or Letters of Admi- 
nistration with the Will annexed. a. 

Musammat Basantia objected to the grant 
on: the-ground:- that Basia and her brothers 


e. 
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and mother’ had acted in collusion and had 


exerted undue .influence over Hira Lal and- 


procured his execution of the Will. She 


denied that the Will was signed by Hira 


or that it was propeuly attested and fur- 
ther alleged thatthe Will had been revoked 
by the registered salé-deed, (Ex. A) of the 
17th September 1920. 

The learned District Judge has found 
that both the Will and the sale- deed were 
signed by Hira Lal in sound disposing 
mind and that they were duly attested 
according to law and were genuine. He has 


-held that the. entire Will was revoked. by 


the deed ofethe 17th September 1920, and 
has, therefore, rejected the appellants’ peti- 
tion for grant of Letters of Administration. 
There is no contest in this Court as to 
the genuineness of the Will propounded or 


` of the deed of sale; the sole question tobe - 


decided is whether certain words contain- 
ed in the deed of sale amount to a- revoca- 
tion of the Will, and-it is necessary. to con- 
sider this deed carefully. 

The’ deed of sale, after stating that the 
house land and gola are transferred to 
Musammat Basantia for a consideration 
which is remitted, and renouncing all claim 
to these properties, proceeds: 

“I? at any- time 1 the deelarant and my 
heirs and, representatives put forward any 
plea and, objection and contention of any 
kind in any form and with any statement 
in respect of these matters, then any such 
act done by’ me, the declarant and my. 


heirs and representatives shall be -deemed. 


to be null and void in face of this docu- 
ment and the same shall not be fit. to 
be entertained by a competent Court, and 
1 the declarant executed in favour of my 
wife Musammat Basia a deed of Will, dated 
the 7th August 1920, which was registered 


on the Sub-Registry ‘Office at Patna on the. 


10th August £920 and the properties enter- 
ed in this deed of absolutesale have been 
entered in the said deed of Will. I hav- 
ing cancelled the said Wilt and rendered 
it null and void, have executed this deed 
of absolute sale in respect of the properties 
specified below and have made overo the 
said vendee the dceuments specified below 
relating to the said vended property; and 
I have had the contents of this document 


read over to me word by word by the scribe . 


and have thoroughly understood them. They 


are true and correct and are accepted by 6 i 


kád 


me. 


The. respondent contends that the words 
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“having cancelled the said Will and render 
ed it null and void” amount to a revocation 
of the entire Will, especially as all the 
formalities required for the revocation of 
a Will by ss. 57 and 50 of the Indian Suc 
(X of 1865) were observed 
in the execution of the @ocument. . The 
appellants, on. the other hand,'urbe that 
these words revoke the Will only so far as 
it relates to the properties which are the 


subject of the deed: of sale, and that the . - 


words must be construed according to the 
context in which they are found. 


In theinterpretation of deeds and writ- 
ten instruments the established rule of 


. contruction is “to read thé words in their 
ordinary and grammatical sense, and.to give ` 


them effect ‘unless such a construction’ 
would lead to some absurdity or incon- 
venience, or would be plainly repugnant, 
to the intention of the parties to be collect- 
ed from other parts of the deed,” Bland v. 
Crowley (1) and as Bramwell, By has laid 
down in Mowell v. Tranter (2), “the golden, 
rule of construction is, that words are .to 
be construed according to their natural 


. 


meaning, unless such a ‘construction would ` 


either render them senseless, or would be 


' opposed to the general scope and intent of 


the instrument, or unless there be some. 
very cogent reason of convenience in favour 
of a different interpretation.” The Court 
will not ordinarily introduce into a deed 


words which are not to be found, there, - 
hor strike out of a deed words which are ~ 
there in order to make the sense dillerent, 


Whyte v. Burnby (3), words will be constru- 
ed according to their strict and primary 
acceptation, unless from the immediate 
context or from the intention of the parties 
apparent on the face of the instrument, 
the words: appear to have been used in a 
different sense, and they are incapable of 


‘being carried into effect, Mallan v. May (4).° 


The intention of the testator must be col- 


‘lected from the words employed by him- 


self in his Will and no surmise or con- 
jecture ‘of any object which the, testator- 
may be. supposed to have had in view 
can be allowed to have any weight in the’ 


~ () 0851) 6 Ex. pa a Bo 529; 6 Railw. Cas, 758; 20 


L. J. Ex. 218; 155 E , 
Mos (1864) 3 H. & K wig a 461; 34 L, J. Ex. 6; 
W. R. 145; 11 L. T. 817; 140 R. R. 555; 159 B. R 


2 (847) 26 L. J. Q. B. 156. 
5 (1844) 13 M. & 


JR, 218; 67 R. R. 707, 


K 51l; WL. J Ex. 48; 9 Jur..19; 


(86 Pa. 1908) | 


can be collected from the plain language 
of the Will itself. In thg Earl of Hard- 
wiake v. Douglas (5), Lord Cottenham laid 
it down that “if there be no ambiguity, 
however unfortunate it may be that the 
*intention ðf the testator shall fail, there 
is no right in any Court of Justice to 
say those words shall not have their plain 
and unambiguous meaning.” As in Wills 


so in deeds ofsrevocation. If words used: 


are unambiguous, they cannot be departed 
from merely because they lead to con- 
sequences which may be considered capri- 
cious or even harsh [Abbott v. Middleton (6)]. 

Now, in the present case, if the words 
S having cancelled the said Will and 
rendered it null -and void” had found 
place in a deed of which the primary and 
ostensible object was the alteration of a 
testamentary disposition, I do not think 
that there could be any doubt that even 
if extrinsic: evidence gave rise 
belief that the testator intended to revoke 
a part only of his Will, the words used 
would operate to revoke the entire Will, 
for the words are unambiguous and the 
meaning must be judged from the’ words 
employed in the deed. In Grover v. Bur- 
ningham (7), Rolfe, B., observed “we are to 
ascertain by construing the Will non quod 
voluit sed quod dixit, or rather, we are to 
ascertain quod voluit by. interpreting quod 
dixit.” 

But here -thèse words find place in a 
deed which on the face of itisa deed of 
sale of two properties of which the exe- 
cutant was in -present possession; the 
whole instrument relates to those two 
properties only and the general scope and 
intent of the instrument is a transfer 
of those two properties to Musammat 
Basantia. For the purpose of effecting the 
transfer and of giving a good title it was 
in fact not ‘necessary to make any men- 
tion of the previously executed Will or to 
revoke it in whole or in part for this 
Will could only have effect from the death 
of the testator and would cover only the 
properties which were in the testator’s pos- 
session at the time of his death. 

It is urged by:Sir Imam on behalf of 
the respondent that the fact that revoca- 


(5) (1840) 7 Ol. & F. 795 at p. 815; T E. R. 1271; 149 
| R. 652. 
(6) (1858) 7 H. L. C. 68 at p. 89; 28 L. J. Ch. 110; 


B Serine) IILE R B UIR R 
1) oe 5 Ex. 184 at p. 194; 155 E, R, 16. 


construction of his Will unless such ohiect i 


to the. 


“had. the animus revocandi 


M jozi 
ion is fa inentionéa where i ho- +évocation was 
necessary for the purposes of.a valid 
transfer, shows that the executatt had 
the intention not orfle to transfer the 
property but to revoke the entire Will, and 
the scope and object of the deed was not 
only sale of the property but also revocation 
of the Will. 

If the executant had stated in the docu- 
ment “I do hereby cancel the said Will 
and make *it null and void,’ and made 
it plain that the scope of the deed in 
that part was ‘to revoke ehe Will, I would 
have no doubt that the intentio& was-to 
revoke the entire Will, but the words 
used are “I having cancelled the said Will 
and rendered it null and void have exe- 
cuted this deed, us wasika wasiyatnama 
-mazkur ko talaf o batil o mansukh karke 
yah wasika bailakalami haza jaided muffa- 
sile zail ka tahrir o taslim kiya. The 
word “karke” leaves us uncertain whether 
the executant is not referring to some deed 
of revocation previously executed. No ` 
such deed has been produced. The words 
do nőt show clearly an intention that the 
deed of sale’ should itself operate as a 
deed of revocation. 

Considering that the words occur in a 
deed of sale of which the plain ebject 
is to transfér the two properties only, I 
do not think that either the general scope 
or intent of the instrument is to revoke the 
previous Will in its entirety or that the 
context justifies the interpretation that the 
entire Will-was revoked. 

Looking to the outside circumstances 
we know that Hira Lal had a desire to 
make a disposition of his properties on 

-his death and did makea Will; we know 
too that the respondent Musammat Bas- 
antia filed a complaint owing tọ her dis- 
satisfaction over the arrangements made for 
her maintenance and we know that the 
‘result was this deed of sale of two*pro- 
perties to her, whfch had clearly,as its 
object the provision of some maintenance 
for her. It is evident, then that Hira Lal 
in so far as 
Basantia was left insufficiently * provided 
for by his Will, but there is nothing to show 
an animus revocandi so far as Musammat 
Basia and thg appellants and Anantu Lal 
were concerned. It is true that in fhe 
Will Hira Lal declared his right to amend 
the Will, a declaration which was unneces- 
sary, and eit is true that Lalji Sahay 
(Objector's witness No. 1) the scribe of the 
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deed: of sald says that, -when-he-saw the 


— words;~us tbasika wasiyatnama, mazkur ko 


talaf o.batil,o mansukh karke he asked 
Hira Lal if he hagepower to revoke and 
he said he had, and thereupon the scribe 
added the word “fansukh” in the margin 
and Hira Lal signed to attest fhe altera- 
tion, but this does not help to show that 
revocation of the entire Will was intended. 
Ifthe Will had been wholly revoked, on 
Basia’s death, the property would devolve 
on Musammat Basantia and there would be 
no necessity for the transfer of properties 
to her by, the deed of sale. It is evident 
that the intention was to satisfy Musammat 
Basantia and get rid of her claim. . 

‘I would hold: that the words, us wasika 
wasiyatnama mazkur ko talaf o batil o 
mansukh karke in the deed of sale do not 
amount to a revocation of the entire Will 
of Hira Lal, but only revoke it in respect 
of the properties convey¢d by the deed. 
I would, therefore, allow thé appeal and 
direct that Letters of Administration with 
the Will annexed be granted to the appel- 
lants. 

Each party will pay its own costs. 

Jwala Prasad, J.—I entirely agree. 

°Z. K, Appeal allowed. 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL APEAL 
No. 2303 or 1924. . 
“January 30,. 1925. 
Present:—Mr. Justice Campbell. 
MUHANMAD HUSSAIN— JUDGMENT- 
4 DHBTOR-—APPELLANT 
| : versus 
RADHA KISHAN—Dscruz-HoLtper— 
. “RESPONDENT, oo 
Civil Procedure Code (Act V of 1908), O. XLI, r. 
o7~—-Additional evidence in appeal—Court, duty of. 
An Appellate Court is not legally entitled to decide 
an appeal onja surmise as to the probable effect on 
the Trial Court of the statements of witnesses who 
have not appeared. Once it holds that a party has 
been debarred from producing his witnesses in Court 
for no fault of his own, he ought to be given an 
opportunity of procuring the attendarce of such wit- 
nesses, and the case cannot be decided on the ground 
that the witnesses, if produced, would nof have 
supported the case of the party producing them. | 
Appeal from an order of the, District 


‘Judge, Karnal, dated the 26th June 1924, 


. 


MUHAMMAD HUSSAIN y. RADHA KiSHRN. 


° 


IBE T O. 2028) 


-affirming that of the Junior Subordinate 


Judge, Rohtak, dated the Ist March 1924. 
Mr. Shamair Chand, for the Appellant. 
Mr. Sagar Chañd, for the Respondent., 
JUDGMENT.—Muhammad Husgain,. 

a judgment-debtor, plegded in execution 

proceedings that he had made a certain 

payment out of Court to the decree-holder. 

The First Court gave him time to produce 

evidence and the Ist of March was fixed 

for that purpose. The juggment-debtor 
caused summonses to be issued to four 
witnesses for the lst of March. None of 
them appeared and the Subordinate Judge 
dismissed the judgment-debtor’s applica- 
tion. 

On appeal the learned District Judg& 
held that none of the four witnesses was 


. served with summonses and that judgment- 


debtor was not to blame for their non- 
attendance. The learned District Judge > 
then proceeded to hold that the four wit- 
nesses, since they did not appear to be 
men of any great status, would not have 
been able to convince the Court that the 
judgment-debtor had made the payment 
and that it was useless to give any more 
time to the latter to prove his case. The 
appeal, therefore, was dismissed. ; 
in treating the matter in this manner 
the learned District Judge acted contrary 
to law. He could not legally have decided 
the appeal by the result of a surmise as 
to the probable effect on the Court of the 
statements of witnesses who had never 
appeared. Itis quite, possible, as he says, 
that the object of the judgment-debtor 
was merely to delay the execution of the 


. decree but, having held that the judgment- 


debtor was not to blame for the non-attend- 
ance of the four witnesses summoned by 
him for the lst of March, he should have 
accepted the appeal. ‘ 

I accept the appeal and set aside the 
orders of the Courts below.* The First 
Court will pass a fresh order on the ap- 
pellant’s application after giving him a 
fresh opportunity to produce the four wit- 
nesses who, according to the learned Dis- 
trict Judge’s decision, failed to appear in 
Court through no fault of the appellant, 
The costs throughout will.abide the event, 

ZK, Appeal accepted. 


e t 
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SIND JUDICIAL COMMIS- 
- SIONER’S. COURT. 
ape Ee JuRIspiction No, 100 oF 1924, 
January 7, 1925. 
Present:—Mr. Raymond, A. J. C. 
. ADAMJIL JAPFERJI-anp Co.— 
RusPonDENTS No, 1—APPLICANTS 
versus: ? 
SHAMSUDIN IMAMDIN—RESPONDENTS 
0. 2—OPPONENTS, 
Civil Procedure ¢ Jode (Act V of 1908), O. XXI, r. 50 
. Arbitration Act (IX of 1899), s. 15—Award against . 
firm—Ezecution of award —Enquiry as to persons 
constituting firm—Procedure. 
The fact that an award made under the Arbitration 


„Act is enforceable as a decree would, attract to itself 


the applicability of the Ee cok T] regarding the 


execution of decrees. [p. 1014, col. 1 
: Where an award is made against a firm, the question 
as to who are the partners in the firm against whom 
the award can be enforced, can be gone into in execu- 
tid yo under O. XXI, r. 50 of the O.P. 0. 
ibid. 

. A Court to which an award against a firm; after - 
being a rule of Court, has been transmitted for exe- 
cution can make an enquiry into the question as to 
who are the partners constituting the firm. [ibid.] 

|" Case-law referred to. 


_ Application under O. XXI, r. 50, O. P. C. 

‘Mr, Fatehchand Assudamal, for the 
Applicants. . 

Messrs. Kimatrai Bhojraj and Kalumal 
Pahlumal, for the Opponents. 


ORDER.—This is an application under 
O. XXI, r. 50, C. P. O. By a reference dated 
8th December 1923 Adamji Jafferji & 
Oo., and Akbar Ali Abdul Hussein of the 
first part and. Shamsudin Imamdin of the 
‘second part referred their disputes arising 
‘out of certain sugar contracts to the arbitra- 
tion of Mr. J ehangir F. Punthakey. This re- 
ference was signed by Shamsudin Imamdin 
and by Adamji Jafferji'& Co., per Hssaji. 
On 24th March 1924 the arbitrator made 
his ‘award which “he describes as being by 
‘the consent of the parties. He directed that 
Messre, Adamji Jafferji & Co., and Akbar Ali 
Abdul Hussein (which he points out are 

. two names of the same firm) should pay to 
Messrs. Shamsudin Imamdin the- sum o 
Rs. 129,500" only in certain instalménts. © 
The award was filed in Court, ‘and no 
‘objections having been raised to it, it was 
made: a rule of the Court. Shamsudin 
Imanidin in whose favour the award stands 
now prays for leave to execute it against 
the two parties in the said firms, namely, 
Essaji Adamji Jafferji and Akbar Ali Abdul 
Hussein. The applicants’ case is that both 
these two persons were partners in the Firm 


ADAMJI JAFFORIT & Co. V. ‘SHAMSUDIN IMAMDIN, 
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< Akbar Ali- Abdul Hussein, in fact that tltese 
two ‘persons’ traded. under ‘two different 
names, < 


Mr. Kimara who apSears for the Firm of 
Adamji Jaifferji & Co. , contends that O. XXI, 
r.,50, C. P.@., is not applicable to this case. 
Mr. Kalumal for the Firm of Akbar Ali Abdul 
‘Hussein also adopts this contention and 
further adds that asa reference to arbitra- 
tion had been signed by Essaji Adamji 
alone, the “award-is not binding upon his 
client inasmuch as one, of the partners in 
the firm was not empowesed without express 
authority to sign a reference to afbitrabion 
on behalf of another, He further denies 
‘that the Firm of Akbar Ali Abdul Hussein 
which it is said did purely commission 
agency business had any concern. with the 
Firm of Adamji Jafferji & Co., which dealt in 
-gtain and sugar. Sub- section (2) of O. XXI, 
r. 50,.0. P. C; is as follows:— 

“Where the. decree-holder claims to be 
entitled to cause the decree to be executed 
against any person other than such a person 
as is referred to in sub-r. (1), els. (b) and (c), 
as being a partner in the firm, he may apply 
to the Court which passed the decree for 
leave,...such Court may grant such leave, oy, 
where such liability is disputed, may order 
that the liability of such person be tried 
and determined in any manner in which any 
issue in asuit may be tried and determined.” 

In my opinion the provisions of O. XXX, 
C. P. C., relating to suits by or against firms 
do hotin. any way militate against sub-r. 
(2) of O. Ki, r. 50, C. P. ©., if the latter is 
otherwise applicable. It has been argued 
that the latter rule refers to decree-holders, 
-and further that it vests the power of grant- 
ing leave to execute a decree i in “the Court 
which passed the decree,” -and that neither 
of these conditions prevails i in fhe present 
case. It is certainly true that under the 
Indian Arbitration Act an award isnot a 
decree, but at the same time it carMmot be 
overlooked that it*is enforceable as decree. 
un Gladstone Wyllie & Co. v. Joosub Peer 
“Mahomed & Co, (1), it was held “that when 
under tle provisions of the Indian Arbitra- 
tion Act,-s. 15, the Legislature ptovided that 
an award on being filed was enforceable as 
if it were a decree of the Court, it intended 
that all the provisions of the ©. P. C, 


o 


applicable to the proceedings in executjon of 


decrees should apply to any award so filed.” ° 


` (1) 77 Inde Cas, 868; 27 G. W, N. 666; (1924) A, LR, 


‘of Adarnji Jalan & Co,, and | that of (0) 117, 
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Tt appears-to me that the fact that an award Abdul Hussein, and that the application 
is enforceable as a decree Would attract to has been correctly made under the pro- 
itself the applicability of the provisions re- visions of sub-s. (2) of O, XXI, r. 50, C. 
garding the’execution of decrees. Theaward Pi, 8. A 
in the present casêhas been made against I now proceed to consider the mérits 
‘two firms and theguestion as to partnerscon- of the application as to whether the appli- 
stituting the firms would very erightly fall cant has proved that “Essaji 4damji and 
within the Province of the Executing Court. Akbar Ali Abdul Hussein were partners in 
Jt is this Court which made the award a rule the Firm of Adamji Jafierji & Co., and also 
of the Court, and consequently has the in the Firm of Akbar Ali Abdul Hussein. 
power of determining in execution the point The applicants’ contention, has been that 
‘as to who the partners were composing the these two persons traded unter two different 
two respective firms. In Pokardas Jashiomal names and entered into contracts with the 
v. Forbes Forbes Campbell & Co. (2),a applicant on some occasion in the one 
judgmerft of a Division Bench of this Court firm's name and on some in the other. Now, 
‘it was héld “when a party elects to proceed with regard to the constitution of the Firm 
against a firm, and obtains an award of Adamji Jafferji & Co., I have no hesitê- 
-against the firm, the question whether a tion in coming to the conclusion that both 
‘particular person is a partner of such firm Essaji Adamji and Akbar Ali Abdul 
‘cannot be considered in the proceedings Hussen were the two partners that constitut- 
‘to file the award,. as it does not come within ed it. It appears from the evidence of 
“the scope of ss. 13, 14 or 15 of the Indian Akbar Ali Abdul Hussein himself that his 
Arbitration Act. Such a question can only deceased father was a brother of Essaji 
be dealt with in execution proceedings or Adamji. The latter has not been examined 
‘in a separate suit.” In Purusottam Das in Court, but Akbar Ali Abdul Hussein has 
Narain Das v. Louis Dreyfus & Co. (3), it given evidence. He'has stated that he was 
was held that “the provisions which relate the manager of Adamji Jafierji & Co., and 
to theexecution of a decree against a firm worked in this capacity for a period of about 
‘apply in the case of an award which has been a year. -If he was merely a manager of a 
filed, the award having been made against firm he would certainly have received a 
the firm." In the body of the judgment Ran- fixed salary, but he himself states that no 
kin, J. observed that “under the Indian Arbi- salary had been fixed, but that he drew from 
tration Act the award is nota decree, but it the firm Rs. 100 every month for his 
is to be enforced. as though it were a decree. —house-hold expenses. The contention of the 
...Leetainly hold—and I haveheld in Cham- applicant was that in some suits filed by the 
-bers before to-day—that the provisionswhich Firm of Adamji Jafferji& Co., the plaints: 
relate to the execution of a decree against have been signed by Akbar Ali Abdul Hus- 
a firm apply in the case of an award which sein as the managing partner of the Firm 
‘has been filed, the award having been made of Adamji Jafferji& Co. Akbar Ali Abdul 
against the firm.” As to the words “the Hussein was questioned on this point, but 
Court which passed the decree” as used in pretended not to remember it though he did 
sub-s, (2) of O. XXI, r. 50, C. P. ©., it has not venture to deny that he did sign the 
been held in Sital Prasad v. Clements Robson plaints as the managing partner of the Firm 
& Co. (4) that even the Court to which an. of Adamji Jafferji & Co. 
award against a firm after being made Theapplicant has examined four witnesses, 
a rul of the Court has been transmitted for ‘two of them being the applicant himself and 
executien may inquire into the question as his Mehta, the remaining two have had 
to who the partners are constituting the dealings with the Firm of Adamji Jafferji 
‘firm. I hold in the present. case the Firm‘of & Co for a number of years and this has 
Shamsudin Imamdin who are in th8 position not been contrdicated. Both of them are 
‘of decree-holdefs are -entitled to ask this merchants dealing in sugar contracts and in 
Court which passed the decree to determine the course of their transactions with the 
tlie question as to the partners in the Firm Firm of Adamiji Jafferji & Co., would be ina 
of Adamji Jafferji & Co, aad Akbar Ali position to be acquainted ae the were of 
68 “197, | ‘ the partners composing the Firm o amji 
9 P ina Cas. ENTE a Jafferji & Co All these witnesses state that 
(4) 61 Ind. Oas, 401; 43 A. 394; 19A L J 187;3U. the pariners in the Firm of Adamji Jafferji 
PL R, (A) 36 > ji & Co., were Essaji Adamji and Akbar Ali 
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Abdul Hussein. ‘The applicant has stated in. 


his evidence that in the ‘suits pending in- 
Court instituted by.the Firm of Adamji Jaff- 
s erji & Co., sometimes Pesaji appeared tocon- 
duct them and sometimes Akbar Ali Abdul 
Hussein; likewise in the arbitration proceed- 
ings gn some occasions Essaji Adamji ap- 
peared ‘before the arbitrators and on others 
Akbar Ali Abdul- Hussein. There. appears 
to be no reasonable doubt that both Essaji 
Adamjiand Akbarali Abdul Hussein were 
| the two p&rtners in the Firany of Adamji 
.. dafferji & Co.,and I hold accordingly. 
_ Next, with regard to the partners constitut- 
ing the Firm of Akbar Ali Abdul Hussein 
it has been first urged that the reference to 
arbitration was ‘signed by Essaji Adamji 
alone and that he had no authority to bind 
his partner ona reference:to arbitration. 
‘As I have observed, the award was passed 
in March 1924 against the two firms of 
Adamji Jafferji & Co., and Akbar Ali Abdul 
Hussein and. this award was shortly after 
made arule of the Court. In his evidence- 
Akbar Ali Abdul Hussein states that it was 
during his absence in Bombay that the 
reference to arbitration was signed : by 
Essaji Adamji and that he had no knowledge 
of theaward or of the proceedings to file 
it in Court. Considering the relationship 
existing between Akbar Ali Abdul Hussein 
and Hssaji Adamji, 1am strongly inclined 
to doubt the accuracy of this statement.’ It 
appears to me that Akbar Ali Abdul 
Hussein must. have been aware of the pro- 
` ceedings before the arbitrators particularly 
as some of the disputes that were referred 
to arbitration arose out of the contracts 
made between the applicants’ firm and 
that-of Akbar Ali Abdul Hussein and it 
is too great a demand on one’s credulity to 
imagine that’ Akbar Ali Abdul Hussein 
was entirely ignorant either of the arbitra- 
tion proceedings, or of the award being 
madeea rule of: the Court. If Akbar Ali 
‘Abdul Hussein's contentions were correct, 
.the Firm of Akbar Ali Abdul Hussein had 
no connection with the Firm. of Adamji 


Jafferji & Co., or that Essaji Adamji was .- 


not a partner with him in the Firm of Akbar 
-Ali Abdul Hussein, he would certainly in 
-my opinion, make -some endeavour to 
‘challenge the award as to its binding effect 
upon him, but he has never attempted to do 
so till now, and this belated attempt on his 
part makes me, entertain grave doubts as 


' -tothe bona fides of his contention. Besides . 
jn his evidence. Akbar Ali has admitted 


+ 
6: 
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that he.kept account-books, arid these have 
been filed in Court. They were, however, 
not produced before me as would easily 
have been done if Akbar .Ali had so desir- 
ed. . If, therefore,s4kbar Ali's contentions 
were correct, it appears to me that these 
account-books would ‘have afforded material 
evidence.in proof of his assertion that the 
Firm of AdamjiJafferji & Co., was distinct 
from thatof Akbar Ali Abdul Hussein. It 
does appear from the evidence led by the 


applicant that some time prior to .1920 


Akbar Ali carried on business on separate 
premises on Marriot Road, but subsequently 
he. closed that business, and carried on 
new business on the identical premises that 
were utilized by the Firm of Adamji 
Jafferji & Co. It was said that the Firm of 
Akbar Ali Abdul Hussein confined its 
business to commission agency alone, where- 
as the Firm of Adamji Jafferji dealt in grain 
and, sugar. It seems rather extraordinary 
that two distinct businesses of this nature 
should be carried on, in the same premises, 
The evidence led by the applicant shows 
that Essaji Adamji himself stated that the 
Firm of Akbar Ali Abdul Hussein was 
identical with his firm, and that some of the 
contracts should be entered in the name of 
Akbar Ali Abdul Hussein. I can ‘see no 
reason to disbelieve this evidence. It strikes 
me very forcibly that these two individuals 
were not inspired by honest motives in 
Docu- 
mentary evidence which would have served 
a very useful purpose in establishing their: 
contentions if corréct has been withheld 
from mê, and I, therefore, presume against 
them that they have been deliberately so 


withheld. Both of them are now endeavour- 


ing to shirk legal responsibility by devices 
that are not commendable. I hold that 
Essaji Adamji and Akbar Ali Abdul Hussein 
were partners in the Firfo of Akbar Ali 
Abdul Hussein. I, therefore, allow the ap- 
plication under O. XXT, r. 50, Co P. C., with 
costs on thet Firm of Adamji Jafferji and 
Akbar Ali Abdul Hussein. 


applivation allowed, 


AK. 


Loe 


e+ "PATNA HIGH COURT. ` 
«- APPEAL FROM APPELLATE Deorex No; 831 
Eh, : 0F.1922. 
n A December 18, 1924, 
Present:—Mr. Justice Das. 
SARBAN LAL—AppELLANT 
. versus e 
BHUPLAL MISSIR AND OTHÉRS— 
SED a RESPONDENTS. > ae ; 
- Landlord and tenant—Rent-free homestead land— 
Falkar rent, suit to recover—Record .of Rights, entry 
“im, construction of. , 4 
Plaintiff: sued to recover falkar rent from the 
defendant who was.a. tenant of rent-free homestead 
lant. The entry in the Record of Rights with regard 
tothe trees standing on the land was as follows:— 
“Half share of thé tenant and half share of the malik:" 
Held, that the.entry in the Record of Rights merely 
meant that the landlord was entitled to half the share 
in the trees mentioned and that the tenant was 
entitled to the remaining half share in those trees, 
and that the entry “did not entitle the plaintiff to 
recover ‘falkar rent, NA 


Appeal from a decision of the District 
Judge, Bhagalpur, dated the 24th April 
1922, reversing that of the Munsif, Bhagal- 
pur, dated the 27th May 1921. i 
- Mr. L. N. Singh, for the Appellant. 

Mr. Hareswar Prasad for Mr. S. N. Sahay, 
for the Respondents. 

. SJUDGMENT.—The tenant is the 
appellant in a suit for falkar rent by the 
landlord. It is found by the lower Appel- 
late Court that the falkar rent is claimed 
in respect of rent free homestead land of 
, the defendants. The Courts below relying 
upon the entry in the Record of Rights 
have come to the conclusion that the tenant 
‘is liable to. pay falkar rent. ` 

The entry in the Record of Rights upon 
which reliance is placed shows that there 
area certain number of treesin the land 
in respect of which rent is claimed:—Three 
mango trees, one bel tree, 10 palm trees, one 
tar tree, one guava tree, one’ plum tree and 
one lemon tree, and then the entry records 
as follows: “half share of the tenant and 
half share of the malik.” In my opinion 
‘thé entry te which reference is made and 
upon which reliance has been “placed in the 
judgments of the Courts below does not 
‘support the case of the plaintiff. It merely 
records the fact “that the landlord is entitled 
eto half the share in tke trees mentioned and 


that the tenant is entitled to the remaining. 


half share in those trees. It does not pur- 
port to regulate the rights of the parties as 
to the fruits and it seems to me that it 
would be an extraordinary thing if the land- 
lord were entitled toclaim rent from the 
defendant's rent free land,. 2 
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amere spes successionis. 


[86 I.. O. 1925]. - 
The entry in the Record of Rights being 


-out of the way, the question arises whether. 


I should remand the case to enable -the 
Court to decide whether there is any evi- 


dence upon which the plaintifi’s right may š 


be found. Only one witness has been 
examined on behalf of the plaintif and in 
orderto save a remand I have read that 
evidence. His evidence does not establish 
that there is any right in the landlord to 
claim faikar rent from the tenant. It is 
quite truethat he says that thédefendant 
has paid falkar rent from 1324 to 1327 and 


‘that the danabandi papers were regularly 


prepared; but this portion of the evidenc 
has:‘been disbelieved by the Courts below 
and I must wholly ignore it from my con- 
sideration. There isnothing in his evidence 


to suggest that there was any agreement. 


between the parties by which falkar rent 
became payable by the tenant to the 
plaintiff. That being’ so, it is not necessary 


for me to remand the case to the Court 


i 


below. 
I would allow this appeal, set aside the 
judgments and decrees passed by the Courts 
below and dismiss’ the plaintiff's suit 
with costs in all the Courts. 
Z. K. Appeal allowed, 


. MADRAS HIGH COURT. 

Seconp CIVIL APPEAL No. 272 oF 1922. 
> October 30, 1924. 
Present:—Mr. Justice Venkatasubba 


Rao. 
VELLURI VENKATASUBBAYYA— 
PLaINTIFF—APPELLANT 


VETSUS z 
PAKATI SUBRAMANIAM AND 
OTHERS—DEFENDANTS Nos. 1 AND 3 To 8— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 125-— 
Hindu Law—Female in possession—Reversioner, inter- 
est of, nature of—Property held by daughters—Sale in 
favour of -one of themselves—Subsequent sale By vendee 
in favour of stranger—Suit by reversioner challenging 
later sale—Limitation. 

A Hindu reversioner has no right or interest in 
praesenti in the property which the female owner 
holds for her life. Until it vests in him on her death, 
should he survive her, he has nothing to assign or to 
relinquish or even to transmit to his heirs. His- right 
becomes concrete only on her demise; until then it is 
3 [p. 1017, col. 2.] 

Ananda Mohan Roy v. Gour Mohan Mullick, 74 Ind; 
Cas. 499; 50 I. A. 239; 21 A. L. J. 718; 4 P. L. T. 609; 


(1923) A. I. R. (P. O.). 189; (1923) M, W. N, 803; 45 M. L, 
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O R Do n Tn on 929; 28 ` ‘therefore, be” wid:.see Ananda Mohan Roy 
O. W. N. 713; < L.J: P. O.) and Amrit Narayan : ; ala {T : 4 
Singh v. Gaya Singh, 44 Ind. Oas. 408; 451. A. 35 at p.: -¥: GOUT singe ae D ae Hehe Nara 
19; 23 M. L. T. 142; 22 0. W. N. 409; 27 O. L J. 296: - yan Singh v. Gaya Singh (2). < Thisris what 
34 M. L. J. 298; 4 P. L. W. 221; 16 A. L. J. 265; (1918) their Lordships of the Judicial Committee 


M. W. N.. 306; 7 L. W. 581; 20 Bom.-L. R. 546; 45 0. 
590 (P. C), followed. G 4 es 
_ -Three Hindu gistéers, who had inherited the property ` 
“ of their fathér as daughters, sold the property to one 
of themselves on the footing, that what was conveyed 
to the vendes was the. absolute right of the vendors. 
The vendee subsequently sold the property to a strang- 
er. Plaintiff, who was a reversioner’of thé deceased 
‘male owner brougl@ a suit for a declaration that the. 
, last sale should not affect his reversionary.rights. The 
suit was brought more than twelve years from the date 
of the first sale: | <. are res 
Held, that the suit was barred by limitation under 
Art, 125,-Sch. J, to the Limitation Act. [p. 1017, éol. 1.] 


say in the second of the abovementioned 
casés: “A Hindu reversfoner has no right 
or interest in praesenti in-the property 
which the female owner holds for her life. 
“Until it- vests in him onherdeath should 
. he survive her, he has nothing to assign 
or to relixquish, or ‘even to transmit to 


his heirs... His right becomes concrete only 


‘on her demise’; ‘until, then it is mere 
spes successionis. His guardian, # he kap- 
pens to be a minor,. cannot bargain with 


a 


e Second appeal, against a decree of the it on his behalf or bind him by any con- 
Court of the Additional Subordinate Judge,- tractual engagement in respect thereto. 
Ellore, in A. S. No. 75 of 1921, (A. 8. But the transaction, in substance, is not 
No. 4 of 1921 on the file of the Sub-Court, a sale by the 7th defendant and the sons 
Ellore), preferred against that of the of the 6th defendant in favour of Sub- 
Court of the Principal District Munsif, bamma alias Chittamma. It is really a sale 


-Narasapur, in Original Suit No. 37 of 1915, 
; Mr. P,.Somasundaram, for the ‘Appel~ 
ant. ae ; . 
Mr. K. Venkatrama Raju, for the Respond-. 
ents. — ` 


J UDGMENT.—The plaintiff claim- 


"by all the three sisters in’ favour of one 
. of' them, nomely, Subbamma alias Chit- 
‘tamma, A reference to Ex. II will show 
what the. nature of the transaction is. 
Although the consideration in the sale- 
deed is mentioned as Rs. 380, in truth it 
was Rs. 570. The vendee paid off the amount 


ing to be the reversionary heir'to the due to a mortgagee, namely, Rs. 450 and 
estate of one Subbabattudu, has instituted there was a:balance of Rs, 120. Thissum of 
this suit for the purpose of obtaining a Rs. 120 belonged to the three daughters in 
declaration that a sale-deed executed by threeequal shares, The vendee paid Rs. 80 
i Subbamma alias Chittamma and her to the 6th and 7th defendants. The parties 
husband, the 2nd , defendant, is not hind- carried out their intention in a very clumsy 
ing upon him and the 8th defendant who manner and, unless both Exs. I and II are 
is his brother. The Subordinate Judge ` looked at, it will be extremely difficult to 
dismissed the suit holding that it was understand “what the real transaction was. 
barred under-Art. 125 of* the Limitation ‘In my opinion, the effect of Exs. I and II 
Act. I agree with his conclusion, though is, as I have said, that the property was 
not with ‘the reasoning -by which the sold by the three sisters to one of them, 
judgment is supported. Subbamma alias namely, Subbamma alias Chittamma. The 
Chittamma acquired title to the property sisters did not purport to convey only their 
by the sale-deed of 1893 marked Ex. I. It limited interest in the property. The sale 
purports. to -be.a sale of two-thirds share ` was made upon the footing that what was 
in the property, the 7th defendant one of conveyed to the vendee. was the absolute 


her sisters being treated as an owner of a. 
third share, the plaintiff and the 8th defend- 
. ant, the soas of the 6th defendant, another 
sister of hers being; assumed to be owners 
of the other share..  - ` f 

The assumption, of course, is entirely 
wrong, beċause àt the time the plaintiff 
and the 8th defendant had no more than 
a mere possibility, a hope: of succeeding 
„as reversionary heirs. The alienation of 
. the one-third share’.by Manikam the 6th 
defendant, if itis regarded as an-alienation 
on behalf. of “hèr ‘minor ghildren would, 


right of the vendors. In this view, the suit 
is clearly barred by limitation. 

The plaintiff was 36 years old, at the 
time of the institution of the stit, and, in 
my opinion; the presente suit’ is merely 

_speculative*instituted after the members of 

1).74 Ind. Cas. 499; 50 I A. 239; 21 A. L. J. 718: 4 
P. L. T. 609; (1933) A. I. R. (P. O0) 189; (1923) M. W.N. 
803; 45 M. L. J. 617:.25 Bom. L. R. 1269; 33 M. L. T. 

- 365: 50 0. 929; 28 O. W. N. 713; 40 ©. L. J. 10 (P. C). 

(2) 44 Ind. Cas. 408; 45 I: A. 35 at p. 39: 23 M. L. T, 

143: 22 0. W. N. 409; 27 C. L-J. 296; 34M. L. J. 298: 
-4 P. L. W. 221; 16 A. L. J. 265; (1918) M. W. N. 306; 7 
_L. W, 581; 20 Bom.-L;R. 546; 45.0. 590 (P. C), 
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his “family: parted with their interest in the 

e- property to strangers. This is an attempt 
.to wrest the property from, their hands. 

. Mr. Somasundagam; the learned Vakil 
for the appellant has argued, that the exist- 
ence of justifiable’ necessity, for dhe aliena- 
tion of 1893 has not been shown. The 
- question: does: ‘hot arise because the suit is 
dismissed in limine on the ground that it 
:is barred by limitation. .He also says that 
he will be able to prove-that Exs. I and IL - 


“do not represent a genuine: transaction ° ‘at. 


. all. These: are questions which may be. 
: - -decided 3 jn a suit properly framed when a 
:eausé of action, accrues’ to him. For the 
present I am not concerned. with these 
questions.: The. second appeal, Wei, 
' fails and i is dismissed with costs. - 


y. Appeal dnia 
Z. 


N. V. 
K, 


. CALCUTTA HIGH COURT. 
- - FULL BENCH.. `. 
CIVIL APPEAL No. 2 oF “1924, | 
January 18, 1925, 
Present:—Sir ' Lane ‘elot Sanderson, Kr., 


' Chief Justice; Mr. Justice Newbould and f 


Mr. ’ Justice Rankin. 
W.-H: THOMAS—APPELLANT | 
VETSUS 


Mrs. THOMAS AND ANOTHER— RESPONDENTS. 

Divorce Act (IV of 1869), s. 2—Judgment granting 
 divorce—Fingings, necessary—Damages, assessment. of 
_~Principles applicable, 

A judgment granting a divorce undér the provi- 
sions gf the Divorce Act, must ‘contain specific find- 
ings that the petitioner professes the Christian religion 
and resided in India at the time of presenting the 
-petition and that the marriage was solemnized in 


India, or that the adultery complained of was com- . 


mitted in India: [p. 1018, col: 2.] 
. Singrai Santhal v. Puraigi Santhalni, 57 ‘Ind. Cas. 
43; 310. L. 4. 840 followed: 
* The award. of damages’ to a petitioner ina divorce 
‘spit is not in the nature of a penalty against the co: 
- respondent. All.that the law permits in such a case 
ig the award of compensation for the loss which the 
-liisband has sustained. That is the only guide to the 
amount of damages to be given. If it is proved that 
-a man has Èd a-happy life with his wife, that- she 


- has taken care ofthis children, that she has- ‘assisted -i in, 


“his business, and then some.man‘appear’§ on the scene 
and seduces the- wife, from-her husband, these facts 


W.,H. THOMAS YV. MRS. THOMAS. = 


- ni 
[86-E. 0."2925] 
may be taken int consideration in awarding damages 
tothe husband. But the question is whether or not 
-these losses have been cast upon the petitioner by the 
action of the co-respgndent. If the co- -respondent did 
| not seduce the wife away from her husband that makes 
a very. material differences in considering the amount of 
damages to be given. In considering this question 
the conduct of the husband niist alsg } be looked into. . 
p: 1019, col. 1.]- | 
The means of the co- aga ek have mothing to do 
‘with the question. The only question is the damage ` 
‘the petitioner has sustained and the damage he has 
sustained is the same whether the fo respondent is a 
rich.man ór á poor man. ` [p. 1019, 2.] 
Keyse `v. Keyse and Maxwell, (188 > WP. D. 160: 55 - 
> L. J. P. 54; 34 W. R. 791, relied ony SE 


Ap from the, decree of the District 

Jud ge, Chinagons: dated “24th March 

` 1924. 2 
‘ . J UDGMENT. 

Sanderson, ©. J.—In this case we are 
of opinion that the matter must be remand- 
ed.to the learned District Judge on the 
-ground that in our opinion the judgment 
of the learned Judge is not sufficient. 

In the first place there is nothing in the 

learned Judge’s judgment to show that the 

case comes. within the provisions of .s. 2 of 

“the Indian Divorce Act, 1869. ‘That section 

‘provides that ` “Nothing hereinafter con- 

tained shall authorize any Court to grant 

any relief under this Act, except in cases 
where the petitioner professes the Christian 
religion and resides in India at the time 
` of presenting the petition.” There is no 
finding as tothe matters referred to. therein, 

The section further provides “orto make 

decrees of dissolution of marriage except in 

the following cases; (a) where the marriage 

shall have been solemnized in India; or (b) 

ee adultery complained of shail 
have been committed in’ India.” 

‘All that the learned Judge says in his 
judgment is as follows :—“I am satisfied 
of the factum of adultery, and that the peti-- 

* tioner has in no way. connived at or condon- 
_ed it. The marriage is, therefore, declared 
to be dissolved. ™ >: 

This -Court requires specific® findings in 
respect:of the material facts which it is 
necessary for the petitioner “to Eis in 
order to bring the case within - 8." 2 of the 
Divorce Act. 

We have referred to this malter on several 
- occasions; and; it- is sufficient for me 
-to refer to the case-of Singrai' Santhal v, 
Puraigi Santhalni (1). ; 

a) 57 Ind. ‘Cas. ås; al O, dagg 


«86-1. ©. 1995] 


. Inthe second place it is not clear to 
this Court whether the learned Judge has 
proceeded upon the correct principle in as- 
sessing the damage? at Rs. 20,000. The 
learned Judge said: “Apart from any 
question of sgntiment, the wrong. inflicted 
uponehim isone for which he deserves sub- 
stantial compensation, and moreover it is 
more than likely thathe will incur consi- 
derabla expense in the matter of the dis- 
posal of the two children of the marriage.” 

For thè purpose of stating the correct 
principle reference may be made -to the 
charge to the Jury of the learned President 
of the Probate Division in the case of 
. Keyse v. Keyse and Maxwell (2), which is as 
follows :— 2 ; 

“There is no doubt about the adultery, it 
has been proved and admitted; and the 
question, therefore, that remains for you to 
consider is what damages, if any, the co- 
respondent is to pay. NowI am obliged 
to explain the principle upon which dam- 
ages are to be given; and, first, you must 
remember that you are not here to punish 
at all. Any observations directed to that 
end are improperly addressed to you. All 
that the law permits a Jury to give is com- 
pensation for the loss which the hushand 
has sustained. That is the only guide to 
the amount of damages to be given.: But, 
undoubtedly, ifit is proved that a man 
has led a- happy life with his wife, that 
she has taken care of his children, that 
she has assisted in his business, and then 
some man appears upon the scene and 
seduces the wife away. from her husband, 
then the Jury willtake those facts into 
consideration. But the question in this 


case, as in so many others, is, whether or ` 


not these losses have been cast upon the 
petitioner by the action of the co-respond- 
ent. If hedid notseduce her away from 
her husband that makes a very material 
difference in considering the amount of 
damages to be given. In considering these 
questions undoubtedly the conduct of the 
husband must be looked to.- Here the hus- 
“band and wife had been leading an unhappy: 
| life before they parted, and he knew she 


had no means of living. It is for you tojudge . 


whether he had really made any effectual 
efforts to discover where she was—effectual, 
I mean, in the sense. of being such as a 
man would really take if he had his heart 


n the inquiry. If you come to the conclu- ` 


pe 1886) “11 P. D. 100; 55 L, J. P. 64; 34 W. R. 
J b Š $ . 
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sion that he did not make ‘any earnest in- 
quiry after her, that is a fact you copld 
consider when you are, considering the 


question of the damages he has sustain- 


ed by some man consorting with his wife 
afterwards. What cin any husband expect 


“who has separated from his wife, who, he 


knows has no means? What will follow? 
Why, that in the ordinary course of things 
she may yield to the temptation of secur- 
ing sypport from some other ‘man. Rhere- 
fore, take those matters all into your con- 


` sideration in determining whether or not 


the petitioner is entitled to damageg, and, if 
so, to what amount. 

“(In the course of the summing-up a Juror 
asked what were the means of the co-res- 
pondent). . 

“The President—I am not at all sur- 
prised at your asking the question; but that 
indicates the great misapprehension that 
exists on this subject. Itis not a single 
case, but it is very often asked. But do 
you not observe, on the principles that I 
have explained to you, the means of the 
co-respondent have nothing to do with the 
question? The only question is, what 
damage the petitioner has sustained and 
the damage he has sustained is the same 
whether the co-respondent is a rich man 
or a poor man.” 


The case must, therefore, be remanded to 


the learned Judge to be dealt with in ac- 


cordance withthe foregoing observations. 
It may be necessary forhim to take fur- 
ther evidence with regard to some of the 
abovementioned material facts. That is a 
matter for the:vlearned Judge. 


Newbould, J.—I agree. 
Buckland, J.—I agree. 


[Iù compliance with the above order the 
District Judge observed as follows:—] 

“My predecessor granted the petitioner 
a decree of dissolution of marriage but the 
case was remanded forz. finding whether 
the Court had jurisdiction and for re-con- 
sideration of the question,of damages. I 
havé further examined the ,petitioner. He 
isa Christian and wag resident in Chit- 
tagong at the time when he presented 
the petition. Themarriage was solémniz- 
ed in Semtland but the adultery complained 
of took place, in Calcutta. This Court, 
therefore, has jurisdiction t6 make a decree 
of dissolution of nrarriage, subject to cone 
firmation. by the-High Court, 


10200 > 


< TIt has alréady been found” by my pre- 
-decessor that the respondent committed 
adultery with the ‘co-respondent, Victor 
Massey. The damages., were assessed at 
‘Rs. 20,000 as claimed i in the petition. - The 
petitioner allowed’ his’ wife to stay jn Cal- 
cutta from February 1923 and to take up 
employment there. He explains his reas- 
‘ons for ‘agreéing to this, viz, the children 
were being sent 40 school in Darjeeling, his 
‘ocewpation involves much .absence® - from 
“home and he thought some occupation 
would be good for her health. He came 
“back te Chittagong: -about 'Ohristmas 1923 
‘and he expected that she would stay with 
him permanently but shortly’ afterwards 
discovered that she had- been’ unfaithful to 
him in Calcutta'and elsewhere with the 
co-respondent. 
given by. the petitioner but the fact remains 
that when adultery took, place, Mrs. Thomas 
was not living with her husband. The 
petitioner's children had already been 
sent to.school at Darjeeling and ; the 
petitioner will not have to maké new 
arrangements to’ look after them except 
during the holidays. Taking into consi- 
deration these facts, I ‘assess the damages 
at Rs. 3,000, The petitioner is entitled to 
-'his costs from the co- -respondent.” 





The -case coming on for hearing after 


remand the Court made by following 
- ORDER. 

Sanderson, C: J.—This case was re- 
manded to the District-Judge for certain 
findings. The learned Judge has now 
come to a conclusidii“in respect-of the mat- 


. ter about which this -Court desired “the. 


findings, and the result is that, 
opinion, the same should be confirmed. 


Newbould, J.—I agree. 
‘Rankin, I agree. 
Ee Be f ‘Decree confirmed. 
” . 
a : 


LAHORE HIGH COURT. 
: CIVIL Revision No. 644 or 1924: "e 
February 20, 1925. . 
- Present: -—Sir Shadi Lal, Kr,, Chief 
+ Justice. 
‘RADHA KISHAN Pranmgr— 
nn E f 


KA 


GANGA BISHAN,Duvmsoavr—,_ 


: Ras - 
` Contract Act ‘(IX of 18), = Tosa of ‘ie 5, 


.. i t 


4 


RADHA KISHAN V, GANGA BISHAN. 


‘Court to be stolen property and a 


I accept ‘the explanation - 


(86 L O. 1928} 
Warranty of title—Burden of proof—Goods held to be 
stolen property—Suit by purchaser to recover value of 
goods from EE eat of Criminal Court, .ad- 
missibility of. 
Plaintiff purchased certain ornaments from the 
defendant which were subsequently held by a Criminal 
a consequence the 


plaintiff was deprived of the ornaments, under ‘the 


` orders of the Criminal Court. Plaintif” thereupon ` ` 
brought a suit to recover the price of the ornaments. 
from the defendant: 


Held, (1) that the judgment of the Criminal Court - 


could not be admitted in evidence in order to prove 
that the ornaments were stolen properti; 


title under s. 109 of the Contract Act and that the 
burden was on the, defendant to | prove his title to the 
goods sold by him. 


» (2) that there was, however, an implied warranty of ; 


Revision against an order of the Bengi 


TA Judge, Rohtak; dàted the 18th August- - 
-1924, . : 


Mr. Shamair Chand, for the Appellant. ` 
.Mr. H. D. Bhalla, for the Respondents. 
J UDGMENT.—The plaintiff has been 


‘deprived of the ornaments purchased by 


him from the defendants in pursuance ‘of an 
order of a Criminal Court which held the 


ornaments to be stolen property. Now, it 


is true that the judgment of the Criminal 
Court cannot be admitted in evidence in 


order to prove that the ornaments were 


stolen property and there is no other evi- 
dence on the record to support 
allegation of the plaintiff. 

There is, however, an implied’ warranty 
of title in the case of the sale of goods, 
vide s. 109 of the Indian Contract Act, and 


to the goods sold by, him. The Senior 
Subordinate Judge has overlooked this 
provision. of the law, and his judgment 


must be set aside. 
in my ` 


Accordingly I accept the application for 
revision and setting aside the decree dis- 


that < 


- the onus is on the seller to prove-his title. _ 


missing the plaintiff's suit, remit the case ` 


to the Senior Subordinate Judge for deci- 
sion in accordance with law. The earned 
Judge should allow the seller an ‘oppor- 
tunity to produce evidence in support of 
his title. 


z, K. Application accepted. 


+ Costs in this Court shall abtde the - 
s event. 7 


t 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE Decre No. 826 
- oF 1922. 
December 19, 1924. 
Present :—Mr, Justice Das. 
Musamma, DOMNI—Derenpant— 


. APPELLANT - 
versus — 
_. MAHADEDO AND ANOTHER—PLAINTIFFS 
-- RESPONDENTS, 


Transfer of Property Act (IV of , 1882), s 54— 


. Registration Met (XVI of 1908), s. 17—Contract for 


sale of immoveable property, whether requires regis- 
tration. J Ka : i 

A contract for the sale of immoveable property 
does not of itself create any interest in or charge on 
such property, and does not operate as a sale of the 
property. Such a contract does not, therefore, require 
registration. a . 

Valaji Isaji v. Thomas,1 B. 190; 1 Ind. Dec. (N. 8.) 
126, distinguished. 

Appeal from a decision of the Subordinate 
Judge, Patna, dated the 8th July 1922, 
confirming that of the Munsif, Patna, dated 
the 26th September 1921. 


Mr. Muhammad Hasan Jan, for the Ap- 


n pollant. 


Mr. Siveswar Dyal, for the Respondents, 
JUDGMENT.—This is an appeal on 
behalf of the defendant second party in a 
suit for specific performance of a contract 


to sell a certain property instituted by the, 


plaintiff-respondent. 


Two questions fell to be considered in the, 


Court below: first, whether the plaintiff's con- 


tract was prior in-date to the conveyance in. 
favour ofthe defendant second party; and. 


secondly, whether the defendant second 
party wasa bona fide purchaser for value. 

The plaintiff's case is that the defendant 
firat party entered into a contract to sell the 
property to him on the 26th July 1920. 
The conveyance in favour of the defendant 
second party is dated the 17th August 1920, 
The Courts below have come to the con- 
clusion that the plaintiff's contract was in 
fact entered into on the 26th July 1920. 
This disposes of the first question raised 


. before me. : 


But jt was contended by Mr. Hasan Jan 
that the plaintiff's contract was not proper- 
ly proved in the case. He says that that 


| contract should have been registered in 
accordance with law and he relies upon the. 


oase of Valaji Isaji v. Thomas (1). The 
decision to which Mr. Hasan Jan refers was 
pronounced before the Transfer of Proper- 
ty Act came into operation. The basis of 
that decision is that a contract between 


(1) 1 B, 190; 1 Ind, Dee, (y. s.) 126; 
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the parties, presently operates asa” sale of 
the property. This no doubt is the law in 


- England; and before the Transfer cf Pto- 


perty. Act came into operation, the Courts 
in India very often followed the rules of 
English Law in decitling disputes between 
the patties. Buts. 54 of the Transfer of 
Property Act expressly provides that a con- 
tract for sale does not of itself create any 
interest in, or charge on, such property. 
That being so, it can no longer be contend- 
ed that a contract for sale operates as a sale 
of the property. 

In my opinion, there is no grqnnd for 
taking the view that the plaintiffs contract 
should have been registered in accordance 
with law. 

The next question is whether the defend- 
ant second party, the appellant in this 
Court, isa bona fide purchaser for value. 
The Courts below again have answered 
this question in favour of the plaintiff. 

It appears that one of the attesting wit- 
nesses to the conveyance executed in favour 
of the defendant second party gave evidence 
in the case and he stated that when he was 
asked to altest the document he informed 
the appellant that a contract had already 
been entered into between the plaintiff and 
defendant first party. In my opinion the 
Courts below were entitled to rely on this 
evidence and they did rely on it, and the 
finding appears to bea finding of fact. But 
it was contended before me that the Courts 
below had no business to refer to this evi- 
dence inasmuch as the plaintiff in his plaint 
gave all the facts in connection with his 
case that the defendant second party had 
notice of his previous contract. It is con- 
tended. that the plaintiff has stated in the 
plaint that actual notice was given to the 
appellant-defendant second party on -the 
17th August 1920 by a registered letter and 
that it was not open to the Courts below to 
ignore the positive case made imthe platnt 
and to go to the evidence of Gopi for de- 
ciding this point. In my opfnion this is 
nota correct way of stating what was in 
fact alleged in the plaint. Itds alleged in the 
sixth paragraph of the plaint that defendant 
knew fully that defendant No. 1 had entered 
into a contract with the plaintiff to sell the 
land to him. It is no doubt not alleged 
that Gopi informed the defendant about it: 
but then it is not necessary, to set out the 
evidence in the plaint. The paragraph pro- 
ceeds,to say as folfows :—“‘Accordingly be- 
fore. the execution of the sale-deed tha 


- 1032 $ 
plaintiff*sent a snotice -dated 17th, August 
1920 to Botal, son-in-law of defentant No. 2, 
an@ defendart No. lin registered cover. 
Botal lives along with defendant No, 2-and 
the plaintiff came to knw that the deed of 
sale was to be-executed-in his favour.” 

In my opinion, there.is no merit *what- 
ever in this case and I must dismiss it with 
eOsts in all the Courts. 

Z. K, Appeal dismissed. 


MADRAS HIGH COURT. 
Crvin REVISION: PETITION No, 174 or 1924. 
: October 17, 1924. : 
Presenit:—Mr. Justice Srinivasa 
Iyengar. 
Hajee Sahib HAMEED LABBAI— 
’  DgFENDANT—PETITIONER 
p versus 
S, MAHAMUD KHATHER PILLAI 
MARAKAYAR AND OTHERS—PLAINTIFES 
— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. I, r. 8, 
application of. ' 5 f 
In a representative suit, under O. I, r. 8, O. P. O., it 
is not necessary that all members of the body on 
whose behalf the suit is sought to be instituted must 
be of the same opinion. 
Petition, under s. 115 of Act V of 1908 
- ands. 107 of the Government of India Act, 


praying the High Court to revise an order . 


of the Court of the District Munsif, Para- 
makudi, dated the 24th September 1923, I. A. 
No. 604 of 1923, in O. S. No. 368 of 1923. 
Messrs. K. Bashyam ‘Iyangar and S. 
. Krishnaswamy -[yangar, for the Petitioner. 
Mr. K. Kesawa Iyangar, for the Res- 
pondents. e: i ae 
JUDGMENT.—This is a civil revi- 
siom petitign. by the defendant in a suit 
now pending before the District Munsif’s 


Court at Par@makudi to revise an order : 


made by the District Munsif allowing 
the plaintiffs toe sue under O. 1, r. 8, of 
the ©. P. C., ina representative capacity 
on behalf of all the worshippers.at a 
mosque, : 
The contention on behalf of the defend- 
ant is two-fold. It is stated that there is 
a large botly of worshippers who have not 
agreed with thé plaintiffs either in the 


institution of the suit or ih the proceedjngs - 


that led up to it and that, therefore, it 
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cannot be stated that all the worshippers 
at this mosque have ‘the same interest. Tt 


seems to. me that, if the construction of 


the terms of O. I, r. $ 0. P. C., should be 4 
that it is only where all the members of 
the body are of the same ,opinion with 
regard to the litigation as the plaimtifis 
that the rule should be applied then the 
provision contained in the rule would be 
practically useless. Most of-the cases that 
comé up before Courts in which, the pro- 
vision contained in this rule is invoked . 
are cases of temples or mosques in which 


“we know that there are always two factions 
-ne opposed to the other. 


If it should be . 
stated that this rule should be applied only 
in cases where the whole body is of the 
same opinion, then, if follows that the rule 


‘cannot be applied to such cases ab all. - 


Further, who is to ascertain and determine . 
in such cases that all the persons on whose 
behalf the suit is sought to be instituted ` 
are of the same opinion? and what is the 
strength of the minority which would or 
should be deemed sufficient by the Court 
for saying that in these circumstances, the 
suit should not be allowed to be instituted . 
as a representative suit? I believe the true — 
principle underlying this rule is that the 
suit should in form be constituted into a 
representative suit merely to prevent the 
defendant from being vexed and molested | 


‘as he may well be, by similar suits by 


other persons of the body. For the ap- | 
plication of this principle, it is really. un- 
necessary tO determine whether or not all _ 
the members of the body on whose behalf 
the suit is sought to be instituted are of the 
same opinion, The order only means this, - 
that all the members of the body on whose 
behalf the suit would, on the passing of the 
order, be constituted into a representative ` 
suit, would be prevented thereafter from 
instituting any proceedings on the cause ’ 
of action alleged in the plaint; and" such 


“body being an indefinite body and the 


order being given only to sue in respect of ` 
all persons having the same interest, the 
order would- have the effect only of pre- 
venting multiplicity of suits and would not 
be -calculated in any manner or to any 
extent to prejudice the rights of any of 
the worshippers or of the defendant. I 
have been referred to the decision in- 
Harkisondas Shivlal v. Chhaganlal Narsidas | 
(1) but reading the case I cannot say that. 


(1) 33 Ind.-Cas, 264; 40 Ę. 158; 18 Bom: LR. h 


[86 1,.0, 1928]: 


the learned Judges really based their deci- 
sion on the view they took of the.meaning 


of the rule in question. However, that may 


be,-so far as I am concerned, I feel bound 
to “follow the decision of Oldfield -and 


Sadasiva Iyer, JJ., in Katha Pillai v. Kana-: 


kasundaram Pilla? (2). I agree with the 
construction placed by these learned Judges 
on the rule. 


It, therefore, follows that the order of 


the District Munsif was right. But even 
if I thought th@ order was wrong, I should 


not have been disposed in the least to in-- 


terefere in such a case as this, because 
there is no reason why such wrong order 
should not in due course be set right in 
appeal and- no reason -whatever why this 
Court should interfere at this stage.. 


In the result, the civil revision petition . 


is dismissed with costs. 


VN. V.. Petition dismissed, 

S. D. : 

(2) 45 Ind. Cas, 423; (1918) M. W. N. 794; 24 M. L. 
T, 20; 8 L. W. 160. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decre No, 141 
or 1923. 

. August 13; 1923. . 
Present:—Mr. Justice Mookerjee and 

Mr. Justice.Chotzner. : 
Syed ABDUL ALIM ABED— 
APPELLANT 

versus ` 


BADARUDDIN AHMED AND orners— 
f . RESPONDENTS. 

Land Acquisition Act (I of 1894),s. 18—Succession 
Act (X of 1865), s. 187—-Civil Procedure Code (Act V 
of : 1908), ss. 10, 151—Land acquisition proceedings— 
Compensation, apportionment of-—Reference to Court— 
Title claimed under Will—Probate proceedings pend- 
ing—Stay of proceedings--Inherent power of Court— 
MuhammadanWill—Probate, whether necessary, 

Where a dispute as to the title to receive compen- 
sation awarded under the Land Acquisition Act is 
referred to the Court under s. 18 of the Act, a decree 
made in the proceedings renders the question of title 
res judicata in a subsequent suit between the parties 


8 T or those claiming under them. [p. 1025, 
col. 1. 


There is no provision of law.which renders it. 


obligatory in the case of a Muhammadan Will to take 
out Probate. On the other hand, there is nothing 
which prevents Probate being taken out of a Muham- 
madan Will. [p. 1025, col. 2:] < 

A Court has inherent power to pestpone the hear- 


ing of a suit pending the decision of a selected action . 


and to make an order for the stay of cross-suits on 
fhe ground of convenience. This‘ inherent power 
e 


ABDUL ALIM ABBED V. BADARUDDIN AHMED. 


. 1028 
should not be capriciously or arbitrarily’exercise® but 
must be exercised #o facilitate that real and substan- 
tial justice for the administration of which alone 
Courts exist. [p. 1026, col. 1.] . . 

A dispute as to the title,to receive compensation 
awarded under the Land Acqfisition Act was referred 
to the. Court under s. 18 of the Land Acquisition 
Act. The prqperty which had been acquired belonged 
originally toa person who was dead, and one of the 
claimants based his title on a deed of gift from the 
heir of the deceased and the other claimed under a 
Will executed by the deceased. The proceedings were 
adjourned on several occasions and on the date when 
they were taben up for hearing, the claimant at whose 
instance the reference had been made, and who 
claimed under the Will of the deceased, prayed that 
the proceedings inay be stayedetill the decision of his 
application for Probate of the Will of tte, deceased 
which was pending in the High Court. This prayer 
was rejected and the petitioner then prayed for time to 
enable him to produce the Will which had been lodged 
in the High Court. This prayer was also refused and 
the proceedings were dismissed with costs: __ 

Held, (1) that the dismissal of the proceedings was 
unjustified and should te set aside; [ibid.] 

(2) that it was desirable that a conflict between the 
decision of the Probate Court and the decision of the 
Improvement Tribunal should be avoided; [ibid.] 

(3) that of the two Courts the Probate Court was 
ina better position to pronounce upon the validity of 
the Will and that, therefore, the proceedings before 
the Improvement Tribunal should be stayed till the 
termination of the Probate proceedings in the Probate 
Court. [ibid.] 

(Case-law referred to.) 

Appeal against a decree of the Pre- 
sident of Calcutta Improvement Tribunal, 
Calcutta, dated the 26th of May 1923. f 

“Babu Dwarkanath Chakrabarti, Moulvi 


Nuruddin Ahmed, Babus Bepin Chandra 


` Mallik, Kushiprasun Chatterjee and Prama- 


thanath Banerjee, for the Appellant. 

Babus Mahendra Nath Ray, Baranashi- 
basi Mookerjee and Ramaprasad Mookerjee, 
for Respondent No. 1. | 

Babus Brajalal Chakrabarti, Hiralal. 
Chakrabarti and Pares Chandra Mitra, for 
Respondent No. 2, 


JUDGMENT. —This is an appeal 
under s. 3 of the Calcutta Improvement 
Appeals Act, 1911, from the decision of 
the President of the Tribunal pronounced 
under s. 77-(1), (6) of the Calcutta Improve- 
ment: Act, 1911. This section provides 
that for the purpose of determining the 
award tô be made by the Tribunal under 
the Land Acquisition Act? 1894, questions 
relating to the determination of the per-. 
sons to whom compensation is payable or 
the apportionment of compensation may 
be tried and decided, in the absenee of 
the Assessors, if the President of the 
Tribunal considers their presence unneces- 
sary, and When so tried and decided, the 


io s 
decision:of the President shall be deemed 
to be the decision of the Tribunal. 

- In the-case before us, a portion of pre- 


mises No. 13,*Panditia Road, was acquired ' 


by the Calcutta Intprovement Trust by 
a declaration issued on the 16th Novem- 
-ber 1920 under the Land Acquisition Act. 
A sum of Rs, 46,200-8-10 was awarded by 
the Collector on account of the land, struc- 
tures, statutory allowance, damages and 
capitalised value of the Government re- 


-venue. Thereupon three sets 6f persons 


appeared on- the scene as claimants, with 
a-view to participate in the sum awarded. 
The*first: df these was Badaruddin Ahmed 
who claimed to be the soleowner of the 
property. The second set consisted of 
Prafullanath. Tagore and Muktakeshi Debi 
who are mortgagees from Badaruddin 
Ahmed. The third claimant, called the 
counter claimant in these proceedings, was 
Abdul Alim “Abed, who claimed to be the 
owner. The Collector negatived the claim 
of the person last mentioned and awarded 
the compensation money to the first two 
claimants, mortgagor and. mortgagees. 
hereafter, on the 16th August 1922 a 
reference was made, under s.-18 of the Land 
Aequisition Act, at the instance of the 
counter claimant whose alleged title had 
not been recognizéd by the Collector. 
The reference was received in. the Court 
of the Calcutta Improvement Tribunal on 
the 18th August1922, when notices were 
directed to issue on the: parties concerned 
and the.case. was fixed for the 19th Sep- 


tember 1922 for appearance and for filing . 


of written statements. The case was ad- 


- journed: by’: the Court on ten occasions for 


want of time and it was finally takenup 


- on the 21st April 1923, when it wasadjourn- 


ed to the 12th May for peremptory hear- 
ing.. On that date, as ib.was laid down in 
the list, it was again adjourned to the 
6th. May. On that date, an application 
was made by the counter claimant for 
stay of the trial of the proceedings pending 
the disposal by the High Court of an 
application for the grant of “Letters . of Ad- 
ministration with copy annexed of the Will 
of one Omer Alt Sarkar. The President 


of the Tribunal refused the application for. 


stay and held that the question of the 
genuineness and. validity of fhe alleged 
Will should be tried by the Tribunal. The 
counter claimant thereupon prayed “that 
some time should be given to. him to 
enable him to produce the Will which 
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- prayer was 


> Ali Sarkar left a sister Abir Jan. 


Ni i 
[86 I. ©. 1925] 
had been lodged: in: the High Court. This 
refused and` the President 
stated that even if the document had been 
produced, it would not have been received. 
The result was that what was called the 
apportionment case was dismissed. with 
costs. The counter claimant has appealed 
to this Court and has contented that ‘the. 
order made by the President should be 
set aside, so that either the proceedings 
before the Tribunal may be stayed during: 
the pendency of the Probata proceedings 
in this Court or the question of the genuine- 
ness and validity of the Will may ‘be 
investigated before the compensation 
moneyis distributed. The records of the 
Probate proceedings have been placed before 
us. j 
It appears that the property acquired- 
by the Calcutta Improvement Trust ori- 
ginally : belonged to Omer Ali Sarkar who 
died on the 8th September 1911. The case 
for the appellant is that Omer Ali Sarkar 
had executed a Will on the 11th May 1911. 
This is denied by the respondent. Omer 
The first 
claimant Badaruddin Ahmed who is the 
respondent sets up title under a deed of 
gift said to have been executed in his 
favour on the 22nd June 1913 by Abir 
Jan, who,it isasserted, took the property 
by right ofinheritance from her brother, 
the original owner. The counter claimant 
—Abdul Alim Abed—a grandson of Omer 
Ali Sarkar by a daughter’ Ayesha who is. 
the appellant sets up title as legatee under 
the alleged Will of Omer Ali Sarkar. On 
the 27th April 1923, Abdul Alim Abed made 
an application to this Court in its testamen- 
tary jurisdiction for Letters of Administra- 
tion with copy of the Will annexed in 
respect of the estate of Omer Ali Sarkar. 
The estate was valued in accordance with 
statutory provisions, and an ad valorem fee 
of Rs. 2,007 was paid as prescribed in the 
Court Fees Act. In this application, it 
was stated that the person named as execu- 
tor in the Will, one Samiruddin, was of 
unsound mind, that the applitant was a 
legatee under the Will and that he had 
attained his” majority on the 30th May 
1918. He claimed, under’ the Will, the 
premises No. 13, Panditia Road, and some 
ornaments. On the 30th’ April 1923, Mr. 
Justice Greaves ordered citation’ to issue 
to the executor under.s. 16 and a special 
citation to Abir Jan unders. 69. On the 
14th May 1923, Abir Jan filéd caveat and - 


mr 6. ae 


“the case is still ‘under consideration: In 
these circumstances, the respondents. have 
argued that notwithstanding the pendency 
of the .testamentary proceeding in this 
Court, the Tribunal may And” should deter- 
mine the’ quéstion of genuineness and 
validity of the Will. But before we deal 
` with this mattér, we must first consider 
whether . the’ order.. of dismissal SDA 
stand. 

We are of opinion that the order of dis- 
missal of what is called the apportionment’ 
case should ‘te discharged.. The case had 
been’ adjourned repeatedly: as the Court 
` had no time to take it up. Till the matter 
was taken up`for. disposal; no application 
efor stay needor could have been made. 


As soon as the application was‘made, it was ` 


‚promptly rejected. In these circumstances 
Jan. opportunity might well have. been 
afforded to the counter claimant to secure 
the production of the.origing] Will which 
“had been: lodged in this Courtand was not 
in his custody.: A: considerable sum of 
money. was in controversy, and the proce- 
dure shonld have been so moulded as to en- 
able the parties to obtain an adjudication of 
. the points in dispute. . ' 

Such a course was rendered imperative 
` by reason of the possible far reaching effect 
of the decisions upon: questions of title by 
Land Acquisition -Tribunals. It was pointed 
out by the. Judicial Committee in Rama- 


chandra Rao v. Ramachandra Rao (1) that 


where a dispute as to the‘title to receive 


the compensation has ‘been referred ‘to the ` 


Court under the .Land Acquisition Act, a 
| decree therein renders ‘fhe question of title 
res judicata in a suit between the parties to 
the dispute or those 'claiming under. them. 
This negatived what. had been ‘regarded as- 


the accepted view in a long series of deci-~ 


‘sions in’ the Indian High Courts; such as 
- Balaram y. Sham Sunder (2) jand Tringant 
Dassi v. Krishna Lal Dey (3). A similar 
, tendency to extend the operative effect of 
` adj udications' by Courts of Special Jurisdic- 
tion, is exhibited by the decisions in Sheo- 
parsan Singh v. Ramnandan Prashad Nara-- 
yan Singh (4) and Badar Bee v „Habib 

(D: 67 Ind. Cas. 408; 49 I. A. 129; 45,M: 320; 26 0. 
W. N.-713; 30 M. L. T., 154; 35 6. L. J. 545; 1671. WwW. 
1; (1922) A M. W. N. 359: “(1992 A. I. R, (P. 0) 80: 20-A. 
L. J. 684; 43 M. L. J. 78; 24 Bom. L. 'R. 06307. C). 
= (2) 23 a. 526; 12 Ind. Dec. (x. s.) 359, 

(3) 6 Ind. Cas. 157; 17 O. W. N 935n. Ay st 

(4) 33 Ind, Cas. 914; 431. A. aL 43 0. 694; 20 C. 
WON. 738; 14A. Lr J. 466: i 18 Bom, L. R: 397; 330... 
L. J. 621; (1916) 1M. W. on 20M. LT 1; 3 
Ww W dt JIM. Ld, 17 nk Ji 


$ë ° 
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Merican Noor Din (5) though the contrary 
view might be supported by a sreferenes to 
a series óf d&cisions in the Indian High 
Courts, Lalit Mohan Das v: Radha Raman ° 
Saha (6). Caution was accordingly neces- 
sary .and we are not Prepared to uphold 
the order of.dismissal made by the Presi- 
dent. . ° 

' The question which next requires con- 
sideration is, whether, in the events that 
have happened, the Tribunal should pro- 
ceed toipvestigatethe question of genuine- 
ness of the alleged Will, while the matter 
is under examination by this Court in its 
testamentary jurisdiction. We have been 
reminded that there is no provi8ion ef the 
law which renders it obligatory in the case 
of a Muhammadan Will to take Probate, and 
that after. due proof, such Will is admis- 
sible in evidence, notwithstanding that 
the grant of Probate has not been obtained. 
The leading authority on: the point is ps 
judgment of Sir Charles Sargent, ©. J., 
Shaik' Moosa v. Shaik Essa (7) which hone 
strued s. 187 of the Indian Succession Act ; 
this was accepted as. good law in Sakina 
‘Bibee v. Mahomed Ishak -(8) and Mahomed 
Yusuf v. Hargovandas Joan (9). On the 
other hand, it has not: been denied that 
Probate may be obtained of a Muhammadan, 
Will. The effect of a Probate so obtain- 
ed was considered by the Judidial Come 
mittee in Kurrutulain Bahadur v. Nuze 
bat-ud-dowla Abbas Hossein Khan (10) 
where Sir Arthur Wilson considered 
the effect of ss. 4, 59 and 88 of the 
Probate and Administration Act, 1881 ; see 
also Krishna Kinkur Roy v. Panchuram 
Mundul (11). "Rhe, respondents have urged 


“that. in such circumstances, the proceedings 


should be carried on simultaneously ; in 
other words, there may bea race between 
the parties in the two Courts so as to 
‘render necessary a decision of the question 
involved in Chinnasami v. Hariharabadra 
(12), namely, whether the judgment of a 


(5) (1909) A. ©. 615 at p. 623; 78 L. dP. O. 161; 101 
T. 161 


„T. 161. 
` (6) 19 Ind. Cas. 434; 15 0. W. N. 4021; 130. L. J, 
54 


T. 
(7) 8B. 241; 8 Ind. Jur. 5719 4 Ind. Dec. (x. 3,5 534. 
(8) 8 Ind? Cas. 655; 37 O. 839; 15 ©. W. N. 185. 
. (9) 70 Ind. oe 268, 24 Bom. L. R. 753: (1922) A. I, 
R. (BJ) 392; 47 231. 
(10) 32 I. a. A a, 116; 9 ©. W. 938; 7 Bora, 
| 594; 15 M. L.J. 336, 2 A, L.J, 
758; 9 Sar. PO. J. 830° (P. 0). 
(11) 17 0. 272; 8 Ind.,Dec, (x. s) 20, 
(12) WN, 380; 5 Ind. Dee. (wS) The 
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Probate Court, granting or refusing Pro- Court: may, in the exercise of its discretion’ 
bate, is a judgment in rem -so that the unders. 69 of the Probate and Administra- . 
judgment of another Court in’a ‘proceeding ‘tion Act, issue citations calling: upon all: 
_einier partes cannot be pleaded in bar of an persons claiming to have any interest in the 
investigation in, the Piobate Court as to -estate of the dece&§sed to come and seet 
the factum of the Wil propounded in that, proceedings before the grant is ‘made: . It 
Court. We aie glearly of opinion that was ruled in In re Bhoposoonduri’ Dabee 
such contingency should be avoided by all (15), that persons having’ an einterest in `- 
-legilimate means. The right course to the immoveable property ” of ‘the deceased, ~’ 
< pursue is to stay the proceedings. before suchas a mortgagee of a person, who, if 
the Tribunal, till the Probate proceedings the testator had left no Will, would be 
have been terminated i in this Court. entitled tocreate the mortgage, would have 
' dt is beyond controversy that the Court’ such an interest in the property of the’ 
has an inherent power to postpone the testator as to entitle him to enter caveat 
» hearing of a suit, pending the decision of and oppose the grant of Probate. To the ° 
a selected ‘action, and to make an order for same effect is the decision in: Subromon-, 
the stay of cross-suits on the ground of con- gala Dassi -v. Shashibhooshun (16). Again 
venience, Hukumchand Boid v. Kamala- in: Sarojini Das v. Haridas Ghosh (17), a | 
nand Singh (13) and Nand. Kishore Singh purchaser from the heir-at-law was allowed - 
'v, Ram Golam Sahu (14). This inherent ‘to contest'the grant of Probate ofa Will . 
power is not to be capriciously or arbit- which, if genuine, disinherited him. A. 
rarily exercised ; it is to be exercised. to similar view of the position of the purchaser ` 
facilitate that real and substantial justice ‘from the heir had been previously taken 
for the administration of which alone Courts in Ramchandra v. Ramrao (18) and Digam-. " 
exist. If, from this stand point, the Court bar Keshav v. Narayan: Vithal (19)... This 
is called upon.to choose which. proceeding does not militate against the decision. in 
‘should be-stayed, there can be no serious Jones v. Jones (20), where, in an -action.as 
controversy that the proceedings before the to the validity of a Will, Sir James Hannen, - 
Tribunal should be stayed for more: than P., declined,. apparently i in the exercise of | 
ong substantial reason. In the ‘first place, his discretion, to order the assignee of the 
it is not the primary function of the Tri- .heir-at-law to be cited asa person having or 
bunal tọ investigate controverted ques-: pretending an interest in the real estate 
tions ‘of. title and adjudicate upon testa- affected by the Will. 
mentary disputes. If the parties to this On all ‘these grounds, we are of opinion 
litigation.had been Hindus governed by that this appeal must be-allowed, the decree’ 
8. 187 of the Indian ‘Succession Act, read of. dismissal made’ by. the President set 
with s. 2 of the Hindu Wills Act, the ques- aside, and all proceedings in his Court 
tion could have been tried only by a ‘stayed pendirg the ‘disposal of the proceed-- . 
Court of Probate. Itis only because the par- ings in this Court for Letters of Adminis-. 
ties‘are Muhammadans who are not effect- tration, with copy of Will annexed, to the 
‘ed bys. 187 ofthe Indian Succession Act, ‘estate of Omer Ali Sarkar. The sum cover- 
which is not incorporated in the Probate éd by the award will be retained. in Court 
and Administration Act, that the argument until further orders. ‘Hach party will bear 
has been poe ‘advanced that the Tri- his own costs up to this stage. 
bunal should be called upon’-to discharge 
‘the functions of a Court of Probate. In Z.K | | Appeat allowed. 
the sec@nd place, there is every likelihood | ~ 


of a morg comprehensive" and searching 09 WOR Jnd, Dec. (x 8) 29 
investigation of the matters in issue by this : (17) 66 Ind. Cas. 774; 490. 235; oe 6. WN. 113; 34 


Court. in its testamentary jurisdiction than: 0. L. J. 373; (1922) A. L R. (0.) 12: 

by the Tribunal. In the third place’ Abar (18). (1896) Bom. F Ta a 5 L. 3 Be oe 
* Jan, who is ‘a patty,to the testamentary Oe CBS) a Bee, SIL J? B. Si, a6 tP f o; 

prcceedings in this Court, is not ahd cannot - a9 W. R. 601; 46 J. P. 472. i 4 

be a party to the proceedings: before -the : 


Tribunal, On the .other hand, the Probate, - 


A na 33 0. 927 at p, 932; 30. L, J. 6 
; aa 18 Ind, Chs, 207; 40 O, 955 at bi Seo, 160, L ; 
t t e- Ta a pa 5 4 a ~ 
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ALLAHABAD HIGH COURT. 
FULL BEACH. 
MISCELLANEOUS OIvIL Case No. 442 or 1924. 
November 24, 1924. 
Present :—Mr. Justice Lindsay, 
Mr. Justice Sulaiman and 
» Me. Justice Kanhaiya Lal. 


‘In the matter of RAMESHWAR 
PRASAD or CAWNPORKE. 


` Stamp Act (IT of 1899) as amended by U.P. Stamp - 


(Amendment) Act (V of 1923), Sch. I, Art. 5 (¢)-- 
Mortgage—Agrgement by mortgagee to extend period 
for redemption in consideration of enhanced rate of 
interest, nature of —Duty payable. 

An agreement whereby, in consideration of the 
mortgagor promising to pay an enhanced rate of 
interest and agreeing to recegnise one of several 
mortgagees to whose share the mortgaged property 
has fallen on a partition between the mortgagees, as 
a sole mortgagee, the latter agrees to extend the 
„period of redemption, falls within the purview of 
Art. 5 (c) of Sch. 1 to the Stamp Act as amended by 
the U. P. Stamp (Amendment) Act of 1923 and re- 
quires a stamp of annas twelve only. [p. 1028, col. 1.] 

Reference from the Secretary, Board of 
Revenue, U. P. E ; 

REFERENCE.—I am directed to refer 
the following case under s. 57 (1) (b) of 
the Stamp Act for the decision of the 
Hon'ble the High Court. 

2. On 22nd March 1921 one Rameshwar 
Prasad executed a simple mortgage-deed 
in favour of three men- named Buddhu 
Lal, Chhannu Lal and Kashi Prasad for 
a sum of Rs, 30,000. The interest stipu- 
lated was at the rate of 12 per cent..per 


“ month and the mortgaged property was 


_'to be redeemed in a year. 


duly stamped and registered. __ 

3. The property was not rédeemed within 
the period stipulated in the deed. More- 
over a partition took place among the 
.three mortgagees whereby the mortgage- 
Sogn was assigned to Kashi Prasad’s share 
. only. . ; ‘ 

4. On 14th January 1924, that is, nearly 
two years after the date for the redemp- 
tion ofethe property had expired, Ramesh- 
war Prasad again executed another deed 
in favour of Kashi Prasad only on a 
‘stamp qf Re. 1. By this document Ramesh- 
war Prasad has acknowledged the loan of 
Rs. 30,000 and Kashi Prasad as the sole 
mortgagee. He has raised thé rate of 
interest’ from 12 to 13 per cent. and has 
got the period of payment of the: mort- 


gage-money due under the deed of 22nd ` 


March 1921 extended up to five years. 
Neither Kashi Prasad nor the other original 
mortgagees. have signed the document of 


-14th January 1924, The latter instrument 
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. thus makes a few changes in the conditions 


of the loan “and after giving references to 
the previous document stated that all the 


- other conditions in the previous*deed still 


hold good. The subsequent document does 
not mortgage the property afresh. 

5. The instrument of 14th January 1924 
having been written ona stamp of rupee 
one was impounded by the Sub Registrar 
and sent to Collector, Cawnpore, uncer 
s. 38 (2). of the Stamp Act. The Collector 
for thé reasons given in the preceding 
paragraph thought that it was an inde- 
pendent mortgage deed and that it was 
neither an agreement fallingundewArt. 5 
(c) of Sch. IA of the U. P. Stamp (Amend- 


- ment) Act, 1923 (V of 1923) nor a docu- 
-ment falling under s. 


4.of the Indian 
Stamp Act as amended by s. 5 of the 
U. P. Act V of 1923. He accordingly 
levied under Art. 40 (b) of Sch. [A of the 
latter Act a deficit duty of Rs. 194-1-0 to- 
gether with a penalty of Rs. 500 on 10th 
March 1924, The executant Rameshwar 
Prasad paid the amount Rs. 694-1-0 on 31st 
March 1924 but not being satisfied with 
the Collector's order applied on 9th April 
1924 to the Board under s. 45 of the 
Indian Stamp Act for a refund of, the 
extra duty and penalty realised from him. 
6. The executant relies on three authori- 


‘ties, viz In the matter of Shambhu Diyal 
B. B. 


(1), Dadoba v. Krishna (2) and 
Mitra’s Stamp Act, 1922 Edition, page 155. 
An extract of the relevant remarks from 
Mittra's Stamp Act as furnished by the 
Collector is herewith. enclosed. These 
remarks are based on a ruling of the 
Chief Commissioner of Central Provinces, 
dated 1879, and Central Provinces Com- 
missioner’s Circular Letter No. 1- dated 
1886 which are very old. The Bombay 
ruling is not strictly relgvant to the 
présent case inasmuch as in the Bombay 
case the two.documents were executed by 
two opposite parties, were intertlependeht 
and the second document was merely an 
explanation of the first,’ - 

7. The ruling in Allahabad Law Journal, 
page 96 [In the matter of Shambhu Diyal 
(1)] also does not stem to apply inas- 
much às the facts in that case were 
very different to those of the present case 
since thg agreement .was come to only 
about a month after the family arrange- 
ment and long before the gate fixeu {dr 

(1) 27 Ind. Cas. 731,43 A. L. J. 96; 37 A, 159, 

(2) 7°B. 34; 4 Ind. Dec. (N. €.) 22, 
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were contingent upon the coming to pass 
of other events which’ were at the time 
of execution events in thefuture. There 
is no such contingenty in the present 
case. In the opinign of the Board in the 
present case the new deed is ea fresh 
mortgage liable to a duty of Rs. 125-1-0 
~ since the term of the original mortgage 
had expired and it is practically afresh 
mortgage for a term of five years. Butas 
the matter is not free from doubt a 
reference is made under s. 57 of the Stamp 
Act. The- instrument of Mth January 
1924 das net been endorsed by the Ool- 
lector under s. 42 (1) of the Act. 
- 8. The document of 22nd March 1921 
and 14th January 1924 are herewith sub- 
mitted with their English translations and 
their return is requested. 


Mr. I. B. Banerji, for the Applicant. | 
' JUDGMENT.—We have read the 
Reference of the Board of Revenue in this 
ease. Our opinion is that the document 
which was executed on the l4th January 
192: by Rameshwar Prasad is sufficiently 
stamped. ` 

The document is an agreement upon 
whieh stamp duty is leviable under Sch. t 
Art. 5 of the Indian Stamp Act as amend- 
od tfe U. P. Stamp (Amenment) Act, 
=] © $ 

According to cl. (e) of Art 5 the duty on 
the document would, under this amended 
Schedule be 12 annas. We are told that 
the document was stamped with a one 
rupee stamp. It is clear, therefore, that 
the document was sufficiently stamped. 

We cannot accept the view that this 
document of the Ith January 1924 is a 
fresh mortgage. It is merely an agree- 
ment whereby, in consideration of. Ram- 
eshwar Prasat. the mortgagor's promising 
to pay an enhanced rate of interest, the 
mortgagee agrees to extend the period of 
. the mortgage, - 

Let this®answer be. ensue to 


the 
Reference. 


LK, n o Reference answered, 
e 


HAR PARSHAD V. EMPEROR. 
payment. Mareover in that case both deeds . 
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LAHORE HIGH COURT. 
Civit REFBKENCE No. 21 or 1924. 

December 15, 1924. 
Present:—Mr. Justice Abdul Raoof 
and Mr. Justice Jai Lal. 
HAR PARSHAD—RETITIONER 
versus 
EMPERO a Aa, 

Income Tax Act (XI of 1922), ss. 2 (1) (a), 4 (8) 
(viii)—Income drived from letting | land for stocking 
timber, whether “agricultural income." 

Income derived by letting out land {or purposes of 
stocking timber is not “agricultural anome” within 
the meaning of s. 2 (1) (a) of the Income Tax Act and 
does not, therefore, fall within the exemption con- 
tained in clause (viii) of sub-s. 3 of s. 4 of the Act. 


Reference under s. 66 (2) of the income e 
Tax Act. 

Mr. Shamair Chand, for the Petitioner. 

The Government Advocate, for the, Res- 
pondent. 


JUDGMENT.—This is a Reference 
under s, 66 of the Income Tax Act. .The 
facts giving rise to this Reference are as 
follows :— 

The land in question is situated in Abdul- 
lahpur on the bank of west Jamna Canal. 
It belongs to L. Har Parshad and is assess- 
ed to Jand revenue When income-tax was 
assessed upon the income received by L. 
Har Parshad -he claimed an exemption 
under’ s. 4, sub-s. (3), cl. (viii) of the 
Act. h : 


Sub-s. (3) provides that this Act shall: not 
apply to certain clauses of income. , Clause 
(viti) refers to “agricultural income," 

Agricultural income is defined: in cl. (a) 
of sub-s. (1), s. 2 as follows:— 


“Agricultural income means any rent or 
revenue derived from land which is used 
for agricultural purposes, and is either 
assessed to land revenue in British India 
or subject to a local rate assessed and 
ae by officers of Government as 
such. 


Now, it is admitted that the income in 
this case was derived by letting” out the 
land for purposes of stocking timber. Mr, 
Shamair Chand contends that this must 
be considered as sub-servant to agricul- 
ture and, therefore, exempt from payment 
of income-tax under the Act. We are not 
prepared to accept this contention. In 
our Opinion the income in this case was 
not ‘agricultural income.” We agree with 
the view taken by the learned Income. Tax 


[86'1. C. 1925] 


Commissioner and. answer the Reference 
in the negative. f 


L. Har Parshad must pay the costs `of 


“the Reference. ` 


Z. K. Referenæ answered in the negative, 
e 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 410 
` OF 1924. | 
November 27, 1924. 

_ Present:—Mr. Justice Suhrawardy and 
Mr. Justice Cuming. 


NISHI KANTA SARKAR-—PLAINTIFE— , 


APPELLANT 


“YETSUS -n 7 
. UMAR. LAL SARKAR—DeErenpant— 


RESPONDENT, 

Civil Procedure Code (Act V of 1998), 3. 105, 0. 
XXIII, r. 1—Withdrawal of suit—Appellate Court, 
whether can give permission—Appeal from final 
decree—Order refusing permission to withdraw, whe- 
ther can be challenged. f 


‘Where an Appellate Court discovers that a suit 


which has been decreed ought to failon the ground’ 


of some formal defect and by reason of such dis- 

covery it is of opinion, that the decree of the Trial 
` Court ought to be reversed,: it has power to give 

permission to the plaintiff to withdraw the suit with 
_ liberty to bring a fresh suit. [p. 1030, col. 1.] 

Where, however, the pliintiff being aware of the 
defects in his suit goes to trial and tights the case out 
with a view to persuade the Oourt'to hold that’ the 
defects which are: pointed- out do not exist and his 
suit is dismissed, it does not lie in his mouth, at the 
appellate stage, to say that the defects were really 
formal defects and because they’ were so the Appellate 
Chart should give permission to withdraw from -the 
suit. [ibid] Rae A = 

Balide Kamayya v. Pragada, Papayya, 37 Ind. Cas. 
414; 49 M 259: 21 M. L. T. 82; (1917) M. W. N. 217 
and 246; 5L. W. 558; 32 M. L. J: 477, referred to. 
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Appeal against a. decree of the Subs 


‘ordinate Judge, Additional Court, Howrah, 


dated the 13th .of July 1923, -affirming 


_that ofthe Munsif,e«Jhird Court, Howrah, 


dated the 29th of September If 21, 
- Sir Prpras Chandra Mitter, Mr. Harendra 
K. Sarvadhikary and Babu Amarendra Nath 


‘Bose, for the Appellant, 


Babus Farakeswar Pal Chowdhury and ° 


` Jnan Chandra. Ray. for the Respondent. | 


Pi 


=e JUDGMENT. a 
Suhrawardy, J.—This is an appeal 


_ by the plaintiff. The.only point taken is that 


the lower Appellate Court should have 
‘given him permission under O. XXIII, C. 
P. C., to withdraw the suit with liberty to 
bring afresh suit. The suit was brought 
by the plaintiff in the Court of the Munsif 
of Howrah in respect of a certain pathway 
of which he claimed to be the owner. He 
claimed in the alternative that he had a 
right of way over the disputed pathway 
and also that the pathway wasa public 
pathway.. At the trial before tha Munsif 
he gave up his claim with respect to his 
alleged title to the land and it was found 
that the plaintiff had failed to prove that 
he hada prescriptive right of way over 
the land or that the pathway was a pub- 
lic pathway. The defence raised various 
preliminary objections with regard to the 
maintainability of:the suit and the issues 


. framed thereupon were (1) “Whether the 


plaintiff's claim for a public pathway is 


‘maintainable, and (2) if the plaintiff's suit 


Interloctitory orders which can be challenged in an _ 


appeal against the final decree under the provisions 
of s. 103 of the O. P.C must be of such a nature as 
would; or might have, induced the Court to alter its 
dasision, for instance, an order refusing to admit a 
document which’ is in law admissible, or to examine 
a witness, or to issue a commission, or some such act 
which is calculated ultimately’ to influence the deci- 
‘pion of the Court on the merits. An order refusing 
leave to the plaintiffs to withdraw the suit with 
libarty to bring a fresh suit is not such an order as 
ean be attacked’ on appeal from the final 
passed by the Court. [p..1039, col. 2.] , 
Where a discretion vested in a lower Court is 
properly and not arbitrarily exercised the. High Court 
ought not to interfera with the exercise of ‘that qis- 
` ‘eretion. [p. 1031, col. 1] -` ` : . 
Case-law referred to, . 


deeree 


is bad for non-joinder of parties?” The 
last issue had reference to the Howrah 
Municipality, within whose jurisdiction the 
land in suit Jay, not being made a party 
to the suit. It was found by the learned 
Munsif on the merits that the plaintiff had 
failed to prove any of his alleged claims, 
With regard to the maintainability of the 
suit the learned Munsiffound that the suit 
in so far as it related to the declaration 
of the pathway being a public pathway was 
not maintainable under the provisions of 
s. 91, C. P.O. There was an appeal by the 
plaimtiff from the order of* dismissal of 
the suit and prayer was made before the 
lower Appellate Court by the plaintiff for 
permission to withdraw the suit with Hiherty 
to bring g fresh suit in respect of the same 
subject matter. By his order dated the 4th 
April 1923 the learned Subgrdinate Judge 


` rejected the plaintif’s prayer for withdrawal 


of the suit and proceeded to the trial of 


the suiton the merits and finally upheld 
t 6 e 


. 
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the appeal. 


ein this appeal we are asked ie hold that ` 


the order" passed by the lower Appellate 
Court refusing permis8ion to the plaintiff 
to withdraw the sui is bad in law and 
that the plaintiff ought to have beensallowed 
to withdraw the suit with liberty to bring 
ea fresh suit on the: ground that the suit 


was bound to fail by reason of certain . 


eee within the meaning of O. AKI, 
r. 

the first point that arises for consider- 
ation is whether this prayer was properly 
made in the lower -Appellate Court. The 


Bombay High Court has adopted the view’ 


that O. XXIL, r. 1, applies only when the case 
is before the Trial Court: but after it 
has been: perfected into a: decree . the 
` plaintif loses his right for applying for 
withdrawal of the suit. But' ‘this Court 
has also in appeals given such pérmission 


under O. XXIII, ©. P. C.; bat ‘generally 


in a case where,’ as has been pointed out 
by the Madras High Court in the case of 
Balide Kamayya:v. Pragada Papayya (1), 
the Appellate Court discovers that the 
suit ought to fail on the ground of some 
formgl defect and by reason of such dis- 
covery it is of opinian, that the decree of 
the Trial Gourt ought to be reversed. The 


defects which the learned ‘Advocate now - 
appearing for the appellant says’ are formal. 
and should form a ground for withdrawing ` 


of the suit are the. objections which were 
taken in the written statement and made 
the subject of issues in the First Court. 
The plaintiff being aware of.those defects 


went to trial and fought the case out with ` 


a view to persuade the Court to hold 


that. the defects which were pointed out’ 


Having failed there it does 
not" lie in hig mouth at the appellate 
stage to say that they were really formal 
defects and because they ` were 
lower Appellate Court should have given 
him permisşjon to withdraw from the suit. 


did not exist.’ 


We do not like to lend. support to the” 


course sought to be adopted by the plaintiff. 
“The next quéstion that presents itsélf in 
*this connection is whether the appellant 
can attack the order of the lower’ Appel- 
late Court refusing - permission under 
0. XXIII, r. 1, C. P. O., in appeal from -thé 
decree of, that ‘Court dismissing the plaint- 


(1) 37 Ind. Casml4;. 40 M. 259; 21 M. L. T, 82. 


` asi?) M. W. N. 217 and 246;.5 I. W. 558; 32° M.-L. 
J. 471. A 
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the decree of the lower Court and dismissed 


so the. 


'root of the case: 


86 X. ©. 1998} 


iff's appeal. The only provision in the 
‘Code which may apply to circumstances 
of the present case is contained in -s. 105, 
©. P. C. ‘Under thtat section when a decree, 
is. appealed from, any error, defect or irre- 
gularity in any order, affecting the decision 
of the case may be set forth awa ground 
of objection in the memorandum of appeal. 
That section empowers: the appellant to 


-assail all interlocutory orders passed in ` 


the progress of the litigation in the Courts 
below .provided such order Affected the 
decision of the casa in the lower Court. 
The different High Courts have taken 
different views with regard to the inter- 
pretation of the expression affecting the . 
decision of the case. Our Court, ‘however, 
has held that by that expression is meant 
affecting the decision of. the case on its: 
merits. See the cases of Chintamoney Dassi v- 
Raghoonath Sahoo (2) and Kariman v. Forbes 
(3) and this view has recently been adopt- 
ed by this Bench in Mohamed Nurul Amin 
v. Manohar Saran Deb Mohanta (4): ` It has 


, therefore, to be seen whether. the order 


passed by, the lower Appellate Court refus- 
ing permission to the plaintiff is.an order 
which affects its decision on the merits. 


‘In our judgment the order is such as does 


not fall within the provisions of s. 105, 
C. P. ©. The interlocutory orders which 


-can be challenged in an appeal against 


the final decree are of such a nature as 


-would or might have induced the Court to 
‘alter its decision for instance an order 


refusing. to admit a document’ which ‘is 
in law admissible, or to examine a witness 
or to issue a commission or some such 
act which is calculated ultimately to influ- 
ence that decision of the Court on the merits. 
The present order is not one.which could 
in any way interfere with the judgment of 
the lower Appellate Court on the merits 
of the case. I am accordingly of opinion 


that the order passed by. the Coutt below 


on the 4th July 1923 isnot such an order 
as canbe attacked on appeal from the decree 
passed by that Court. 

With regard to the merits of the plaint- 
iff's prayer I am at one with the lower 
Appellate Court that the defects which 
are complained of are net really formal 
defects but are defects which go to the 
One of the objections 
taken by, the defendant is that the suit is 

(2) 22 ©, r a ma Dec. (x. 3.) 651. 

3)8 C L. J.3 

(4) 85 Ind. Gas. ioo; 40 c. L. J. ae. 
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not maintainable in its present form as 
the plaintif cannot sue for declaration of 


a public right of. pathway without taking, 


recourse ‘to s 91, ©. P.°C, or O. I, vr. 8, 
0. P. C., and without proving special dama- 
ges.- Both the Gourts have found that the 
plaintill €aited to. prove that he personally 
sustained any damage . and, therefore, he 


is not’ entitled to bring a’suit. It cannot . 
be said that this is merely a formal de-, 


fect. „The plgintiff came to Court with his 
eyes’ open with the hope and did hope, 
that he would succeed in the case in 
spite of this objection. The other objec- 


tion taken by the defendant was that the. 


eHowrah Municipality ought to have been 
made a party.- The learned Subordinate 
Judge, rightly held that the Municipality, 
was not a. proper party since ‘if the plaint- 
iff succeeded in the suit for declaration 


that the pathway. is a public. pathway - 


it would be-to the advantage of the 
Municipality as it would. then be the 
owner of the soil. Accordingly I do not 
think that the defects were ‘such formal 
defects as would enable the Court to give 


the necessary permission to the plaintiff to- 


withdraw from the suit with liberty -to 
bring a fresh suit in respect of the same 
subject-matter. “In conclusion I should like 
to observe that where the discretion vest- 
ed in the Court below is properly exercised 
and not arbitrarily I think that this Court 
ought not to interfere with the exercise of 
-that discretion. , 
The appeal accordingly fails and is dis- 
missed with costs.. i S 
“Let the record be sent -down as early as 
possible. : k 
‘Cuming, J.—I agree that this appeal 
should be dismissed without deciding whe- 
ther the learned Subordinate Judge was 
. right or wrong in holding that there were 
- no formal defects. I am of opinion that 
eyen if he is wrong and there were formal’ 
defects the plaintiff could not be allowed 
in the present circumstances to withdraw 
with liberty to bring, a fresh suit. The 
plaintiff has had ample notice from the 
“written statements of the defendant that 
his suit was challenged on the ground 
that he did not make an application under 
O. I, r. 8 or obtained the sanction in writ- 
ing of the ‘Advocate-General under s. 91, 
0. P. ©. and also that the suit was bad 
for defect of parties. In spite of these 
objections hè. persisted with his eyes open 


in proceeding with the suit and now. he: 


V. A. Vo8, FIRM v. P, S.N. MURUGANATHAN CHETTY, 
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cannot argue that he should be allowed 
to withdraw°it on the grounds which 
were brought to his notice when in spite 
of that notice he still pro¢eeded wilh the 
suit without amentling his plaint. To 
allow the plaintiff to yithdraw the suit in ` 
such cir€umstances would be grave injus- 
tice to the respondent. The plaintiff most 
generously states that he is willing to 
„pay all costs to the defendant if he is al- 
lowed tg withdraw the suit. The Court 
has already ordered him to pay all costs 
-of the respondent whether he is or is not al- 
lowed to withdraw the suit with leave to 
bring a fresh suit. oe ae . 


AK. Appeal dismissed, 





MADRAS HIGH COURT. 
ORIGINAL Suit No. 60 oF 1924. 
` November 7, 1921. 
Present:—Sir Charles Gorden Spencer, KT., 
Officiating Chief Justice and 
Mr. Justice Srinivasa Aiyanger. 
V. A. V. S. FIRM— APPELLANTS eè 


re versus 
P. S. N. MURUGANATHAN 


CHETTY— RESPONDENT. : j 
-Presidency Towns Insolvency Act (III of 1909), 
ss. 8 (2) (b), 97—Insolvency proceedings against one 
partner in High Court—Insolvency .petition to Dis- 
trict Court against another partner—Application to 
High Court for transfer—Discretion—Order refusing 
transfer—Appeal, whether lies. 

Under s.97 of the Presidency Towns Insolvency Act, 
where insolvency proceedings are pending against one 
partner in a firm, any other insolvency petition against 
any other partner of the firm must be presented in or 
transferred’ to the Court in which the first mentioned 
petition is in course of prosecution. The words “any 


‘other insolvency petition,” in the section are not con- 


fined to insolvency petitions pres@nted under the 
Presidency Towns Insolvency Act. They are suffici- 
ently wide to cover petitions presented under the 
Provincial Insolvency Act to a Court sulgject to thé 
superintendence of the High Court. By the terms of 
the section, the passing of an order of anster is nol 
a matter of discretion but is obligatory on the Court. 
[p. 1032, col. 2.] ; 

‘In rê Williams, (1898) 5 Morrell 163, referred to 

Under s. 8 (2) (b) of the Psesidercy Towns Insol- 
vency Act,ean appzal lies against an order of a single 
Judgə of tha High Court in the ex2rcis2 of insolvensy 
jurisdiction refusing to transfer to the High Court en 
insolvency petition pending in the District Court to 
the High Court: [p. 1032, col. 1] . 

Appeal from the judgment gf Mr. Justice 
Wailer, dated 28th August 1944, and passed 
in the $xercise of the Original Insolvency 
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Jurisdiction of the High Court, refusing to 
transfer I. P. No. 105 of 1924 from the file 
of the District Court; Coimbatore, to that 
of the High Odurt and -to ‘consolidate the 
same with I. P; Nos.*83 and 68 of Iy21 on 
the file of the High Court. NB 

- Mr. V. Varadarja Mudaliar, for*the Ap- 


l pellants, 


Massrs. Grant and Greatorex, for the Re- 
spondents. a 4 

‘FJUDGMENT.—This.> is an, appeal 
against an order of Waller, J., sitting in 
the Insolvency Court in which he refused 
to transfer an insolvency petition presented 
to thesDistrfct Judge of Coimbatore to the 
file of this Court. 

There is a' preliminary objection that no 
appeal lies on the ground that the Judge's 
order is not a judgment. . But this can 
easily be disposed of by reference to s. 8, 
cl. 2 (b) of the Presidency Towns Insolvency 
Act, which provides for an appeal lying to 
this Court against any order made by a 
Judge in the exercise of jurisdiction con- 
ferred on him by this Act. .: 

The: question we have to deéide’ turns 
upon the interpretation-of s. 97 of the 
Presidency Towns Insolvency Act. This 
section runs thus :—“ Where an order of 
adjudication has been made on an insol- 
vency petition against or by one partner 
jn a firm, anyother insolvency petition 
against or by a partner in the same firm 
shall be presented in or transferred to the 
Court in-which the first mentioned petition 
is in course of prosecution ; and such Court 
may give such directions for consolidating 
the proceedings under the petitions as it 
thinks just.” Waller, J., declined to pass 
any orders on the application for transfer 
on the ground that it was ambiguous whe- 


ther the Court to which the insolvency ` 


petition was epresented or the Court in 
which the earlier procéedings against a 
partnert in the same firm was pending 
should tďke action. In the,firm to which 
the respondent belongs there are three 
partners and insolvency proceedings 
are still pending before 
Assignee against Ambalavana Chetty and 
Narayanaswami Aiyar who are the other 
two partners of the firm. Waller, J., was 
impressed by the decisjon of Justice 
Jave, In re Nicholson (1). -That.learned 
Judge rafused to make an.order for transfer 
of bankrupte;wproceedings pending before 


a County Court Judge on the ground that he 
(1) (1886).3 Morrell 46, a 


V. À. V, 8. FIRM V. P, S. N. MURUGANATHAN CHRTTY. , 


the Offcial 


r g 


thought that the application should be made. 
to the County Court Judge: At the. date- 


and was equally applicable to Bankruptcy 


in the County Court and inethe High Court; - 
ad been framed: providing : 
for making transfers under s. 112- which | 


and no rules 


corresponds to s. 97 of our Presidency 
Towns Insolvency. Act, After rules had 
been framed no difficulty wag found ‘in 


when that case was, decided, the Bankruptcy. , 
Act of 1833 was the Act in-force in England - 


(gt io. igaj l ; 


another case. in In re Williams (2) in making - 


an order under this section. . i -e 

Section 97 of ‘the Presidency Towns 
Insolvency Actis plain in its. terms and 
imperative. It provides that where insol- 
vency proceedings are pending against one 
partner in a firm, any other insolvency 
petition shall be presented in or transferred 
to the Court in‘ which the first mentioned 
petition is in course of prosecution. There 
is no limitation of the words “any other 
insolvency petition” to insolvency petitions 
presented under the Presidancy Towns 
Insolvency Act. It would, therefore, appear 
to be sufficiently ‘wide to cover insolvency 
petitions presented under the Provincial 
Insolvency Act to.a Court which is subject 
to the superintendence of this Court. There 
is no reason why the Legislature should have 
made a provision of this’ kind in order to 
provide for transfers of insolvency. proceed- 


ings only from one High Court to another, — 


if the policy underlying the section is of 
general application, The section does not 
declare by „whom the order of transfer 


should be made, but there can be no ambi- - 
, guity in India because the only Court 


exercising jurisdiction in insolvency under 
the Presidency Towns Insolvency Act for 
the Presidency of Madras is the High 
Court of Madras. Thisis declared by:s.'3 
of the Act, and unders.6 the Judge who 
is deputed to sit in the Court of Insolvency 
exercises all the powers conferred on the 
High Court under the section. Our atten- 
tion has been called to the decision in 


Srinivasa Iyengar v Official Assignee of’ 


Madras (3), in which it was held by a Bench’ 


of this Court that the Judge exercising’ 
insolvency jurisdiction in the High Court 
had no power. to transfer a case pending’ 


before him under the Presidency Towns 
Insolvency Act to the District Court of 
Tanjore. The ratio decidendi: of that case 


(2) (1888) 5 Morrell 103. . 
(3) .21 In 


d. Cas,-77; 38 M. 4729; 14 M. L; T, 184; (191 
- M, W, N. 1004; (1914) M, W, N. 45° U 


. <3 AI 
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appears. to bethat the’ Gourt to which the 
insolvency. . petition was-transferred was not 

eompetentto hear and: dispose of the same, 
because the jurisdictions under the Presi- 
‘dency Towns Insolvency Act and the Provin- 
’ eial*Insolvency Act were distinct, and, theré- 
fore;-thé District‘ Judge of Tanjore would 
have no -jurisdiction‘to proceed under the 
Presidency Towns Insolvency Act in the 
insolvency of a.debtor who-had presented a 
petition’ beore the: High Court of Madras, 
- Thié. decision was one given with special 
reference tos. 24 ‘of the O.` P.O. which is 
made applicably bys 90, cl. (i) of Act.IH, 
of 1909 to insolvency proceedings. No such 
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Coimbatore,eand that.as. he deelined to 

-maké that order, we must allow.the appeal 
and make the order ourselves, giving the 
appellant costs -of this appeal payable out 
of the estate of the insolvent by the Official 
Assignee. The -Court which deals with the 
petition may give such directions for con- 
solidating the proceedings with the other 
pending insolvency procéedings as jt thinks 
fit. Taxed costs on the Original Side scale 
here and before Waller,-J., to be paid out of 


' the insolvent’sestate. ‘The memorandum of 


cross-objections is dismissed. : 
VON... . Appel allowed. 


difficulties ‘confront us in ‘the present case . 


because the words of s. 97 confer power. 


“on ` the, Court to which. the case is to’ be 


- transferred: to deal, with the insolvency | 


| petition made against or by the same part- 


ner-in the same firm and permit the Court ` 


to consolidate the” proceedings. We have 
also been referred to a decision of Marten, J., 
‘in In re Maneckchand Virchand (4) in which 
he hetd that the Commissioner in insol- 
vencyshad no power to stay insolvency 
-proceedings in a District. Court under 8. 18 
of this-Act, the ground of his decision being 
that the District:Court -in its insolvency: 
‘jurisdiction ‘was -subject to the superin- 
tendence of the High Court on its Appel- 
late .Sidé and “not to the Commissioner in 
Insolvency by which term he designated 
` the Judge sitting in the Insolvency Court. 


: It is innecessary to convass the correctness 


of that decision, as the terms of's. 97 of 
the’ Act are quite independent of the -pro- 


visions of s. 18’and do not contain any’ 
reference to the powers of the High Oourt of 
superintendence over other Courts subject » 


to its Appellate Jurisdiction, which it has 


under ‘s. 107 -of the Government of India, 


Act. For the purposes of ‘the present case it 
“is unnecessary to invoke the powers conferr- 


ed on Courts of Insolvency in the Presi- - 
_ dency: Town and outside. Section126 of the 


Presidency Towns Insolvency Act ands. 77 
of the Provincial Insolvency Act (V of 1920) 
‘aid each other. As the terms ofs. 97 make 
it obligatory'on the Court exercising insol- 
vency powers to transfer any insolvency 


petition in ‘circumstances -existing in this . 


` case. we are of opinion, that Waller, J., had 


-nə discretion to refuse.to transfer the peti-* 
-tion presented to the District ‘Court of 


(4) 75 Ind. Cas. 61;-47 B, 275; “24 Bom. L, R; 872; 


(1922) A. I, R.(B) 390; 2 ug 


ALLAHABAD HIGH COURT. 
. LETTERS Parent APPEAL No. 179 or 1923. 
January 15, 1925. 
Present:—Sir Grimwood Mears, Krt., 
Chief Justice, and Mr, Justice Piggott. 
PARSIDDHAN RAI'ANE anoTHER— 
` OPPOSITE Party—APPELLANTS 


: versus ° 
DHANESHAR RAI—Appriicanr— 


RESPONDENT. . 

U. P. Land Revenue Act (III ‘of 1901), ss. 110, 111, 
1l4-—Partition—Objection by co-sharer that he holds 
under previous partition—Proprietary title, question 
of—Objection, whether can be entertained after expiry 
of period limited in proclamation. 

Where in a partition proceeding a co-sharer objects 
not merely that, he is holding a portion of the mahal in 
severalty for convenience of enjoyment but that he is by 
virtue of a private partition the owner of that portion 
in severalty and that another .co-sharer has no interest 

“whatsoever in that portion which is held by him under 
the private partition, the objection’raises a question 
of proprietary title within the meaning of s. 111 of 

‘the U. P. Land Revenue Act. [p. 1035, col. 1.] ` : 

Ram Narain v. Jagan Nath Pragad, 32 Ind. Cas. 
184; 38 A. 115; 14 A. L. J. 23, followed. $ 

An objection of this nature may be entertained by 

. the officer conducting the partition under s114 of the 
U. P. Land Revenue Act even although it is made 

-after the period limited by the proclgmation under 
s. 110 of the Act. 

‘ Letters Patent Appeal against a judg- 


`: ment ef Mr., Justice Stuart, dited the 26th 


“November 1923. a 
Mr. K. Verma, for the Appellants. 
Mr. P. L. Banerji, for the Respondent: 


JUDGMENT.—This appeal arises out 
of. certain proceedings for the partition of 
a malal. ‘he applicant for “partition was 
Dhaneshar Rai. There were two other co- 
sharers, Parsidhan Rai and a certain lady, 
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who held jointly. The two parties ‘were 
im a.sense proprietors of the mahal.in equal 
shares. . When the formal notice of the appli- 


` cation for partition was #sued, no objection . 


was taken by the opposite party ; but when: 
the Assistant Colléct®r sat down to prepare. 
the partition proceeding under s. 114 of the 
Land Revenue Act a very. definite and 
specific petition of objection was present- 
edto him. Parsidhan Rai on behalf of 
himself and his co-sharer took thi¢ point. 
He said that there had been by mutual con- 
sent an informal partition a great many. 
years ago of*a considerable portion of the 
lands of the mahal. He added that this 


` partition had since been recognized in the 


Revenue Records, where the lands of the 
mahal were now recorded as falling into three 
distinct patitis; of one patti Dhaneshar Rai 
was the owner! of the other he (Parsidhan ~ 
Rai) himself with: his. co-parcener . were 
owners, and the-third was the shamulat 
patti consisting of the joint lands which 
alone remained to be divided between the 
parties. He said that, when he received 
the notice of Dhaneshar, Rai's. application 
for partition, it never occurred to him that. 
it was anything but anapplication for the 
separation of the -shamilat patti. (or joint 
lands) into two equalshares that he now wish- 
ed to ask the Assistant.Collector so to 
draw up the partition proceeding as to safe-- 
guard the rights. to himself and his 
co-parcener under the > older partition 
by a mutual consent. Obviously what 
he wanted was: that two mahals might 
be formed as desired by Dhaneshar 
Rai, that thelands respectively held in 
severalty by the two parties should beas- 
signed to their respective mahals, and: 
that the remaining joint lands, that is to, 


say, those shawn in the Revenue Records - 


as belonging tothe patti shamilat should. 
be divided equally. To this Dhaneshar Rai’s 


objection® was that, while he had no objec- ° 


tion to the Jands enjoyed if severalty by 
the parties being assigned to their re- 
spective mahals he wanted an enquiry into 
the area and value of the lands so held in’ 
severalty, maintaining that there would be 
found to bea deficiency in his lot! and he. 


desired the shamilat patti to be divided, 


not into two equal shares, but, in such: 
a manner as to mak-up any “deficiency in 
value which mjght be found to exist between 


‘his patti and the-patti of his opponents. | 


The. Assistant Collector in the first imstance 
held that this was an objection which ought- 
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to have been presented under s. 110 of the~ 
Land Revenue Act; and he refused to enter- 
tain. it at the stagg which had been reach-: | 
ed, namely, iri connection with the pre-e. 
paration of the partition proceeding. Against: 
this order there was aneappeal to the 
Collector, and one of the points ‘witich has 
been strenuously argued before us to-day 
is that this appeal was, incompetent, The 
question .was not raised at the time; the 
point was argued out before thg Collector 
and his decision was taken. Weare quite 
satisfied that an appeal lay to the Collector | 


under s. 210 of the Land Revenue Act. 


Clause (2) of that section seems to us to set 
the matter beyond dispute. The Collector 
‘held. that the Assistant Collector had been - 
wrong in refusing to -entertain Parsidhan 
‘Rai’s objection, and sent it back- to him. . 
The Assistant Collector then, having taken ' 
cognizance of the matter, held that he had ` 
before him an. objection no matter’ how 
presented, which did raise a‘ question of.’ 
proprietary title. He- proceeded to con-- 
sider whether he was to refer the parties. 
to the Civil Court, or whether he would. 
‘decide . the question himself. . He expressly 
recorded his determination to proceed... 
under cl. (c) of sub-s, (l)ofs..11l of the 
Land Revenue Act and to enquire into the ‘v 
merits of the objection himself.. Having 
done so! he found clearly on the facts in ` 
favour of Parsidhan Rai, and he passed an 
order which gave effect to this finding. 
Against this Dhaneshar Rai appealed to 
the District Judge, The District Judge 
considered his’ appeal on the merits and 
affirmed the order of the “Assistant Col- . 
lector. There wasa second appeal to this 
Court, and there Dhaneshar Rai raised the 
point thatthe original order of the Assist- 
ant Collector, refusing to entertain Parsi- 
dhan Rai’s objection, was an order which 
should have been appealed from, not to the. - 
Collector, but to the. District Judge.. The 
learned Judge of this Court -held that no 
question of proprietary_title had been rais- . 
ed by! Parsidhan Rais objection. From. 
this he went on to hold that no appeal ought 
ever to have reached the Civil Courts 
at all. Qn‘ these findings he passed an 
order which purports to allow,Dhaneshar 
Rai’s appeal and which sends the record’. 
back to the Courtofthe Assistant Collector .. 
not with any imperative directions; for, 
according to the view taken by the learn- 
ed Judge of this Court; he. Was’ incompe- 
tent to issue-suqh directions, “but with- 
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certain ‘advice as to the course now to 


be followed. The view of the learned, 


single’ Judge of this Court .that no ques- 
tipn of proprietary title was raised by Parsi- 
dham Rai’s objection, contrary to a decision 
of two Judges inethe case of Ram Narain 
v. Jagan Nath (1). It seems to us that, 
when Parsidhan Rai said that he was him- 
self, not merely holding in severalty for 
convenience of enjoyment a portion of the 
lands appertgining to a certain mahal, but 


was by virtue of a private partition the. 


owner of the samein severalty, along with 
his co-pareener Musammat Sahodra Kunwar 
and that Dhaneshar Rai had no interest 
eWhatsoever .in the lands held by the other 
two under this private partition, he was 
raising a question of proprietary title. 
The appeal to the Court of the District 
Judge was, in our opinion, a competent 
appeal. The question. whether Parsidhan 
Rai should have been permitted to raise 
the point, when he allowed the period limit- 
ed by the proclamation unders. 110 of the 


Land Revenue Act to expire, was essential-. 


ly one for the Revenue Courts to decide. 
The Collector seems to us to have dealt 
‘with the matter very sensibly. He was 


clearly of opinion that the nature of Dha-' 
neshar Rai’s application for partition had not ' 


put his opponents on their guard as to the 
object which he was really pursuing in pre- 
senting that application, and that injustice 
would be done if Parsidhan Rai’s objection 
were not heard on the. merits. 
further of opinion, and we agree with 
him, that the wording of s. 114 of the 


Land Revenue Act was wide enough to’ 


admit of the Assistant Collector’s enter- 
taining the questions raised by Parsidhan 
Rai's petition and going into them. In our 
opinion the Collector, 
lector after the orderof remand, and the 
learned District Judge in first appeal handl- 
ed this måtter correctly, in the interests of 
justice and in accordance with the law on 
the subject, Weset aside the decree of 
the learned Judge of this Court and res- 
tore that of the lower Appellate Court. 
Parsidhan Rai and: Musammat Sahodra 
Kunwar, the appellants in the present ap- 


peal, are entitled to their costs of both 


hearings in this Court. 
ZK, Decree set aside. 
(1) 32 Ind. Cas. 184; 88 A, 115; 14 A, L, J, 23. 
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the Assistant Col- 
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- CALCUTTA HIGH COURT. 
APPEALS From APPELLATE Decuess Nos. 2022, 
- To 2032 or 1921. . 

July 4192. 

Present:—Mr. Justice Suhrawardy and 

Mr. Justice*Duval. 

Kumar JOGENDRA NARAIN SINGHA 
AND OTHERS—PLaiNTIFFs—APPELLANTS 
versus 
MOHAMED ISMAIL CHOUDHURY 
AND UTHERS— DEFENDANTS AND Pro forma, 

> DEFENDANTS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), ss. 105, 187, 

188—Civil Procedure Code (Act V of 1908), O. XNILI, 
r. 1—Settlement of fair and equitable ent, aBplica- 
tion for-—-Landlords, all, whether must join~ Waith- 
dtawal of one landlord after initiation of proceedings, 
effect of-—Withdrawal of plaintiff without consent oF 
co-plaintiffs, whether permissible. 
. Section 187 of the Bengal Tenancy Act governs all 
cases of applications by landlords whether as in- 
dividuals or asa joint body, and under that section 
an am mukhtar duly empowered can represent a 
landlord for’ the purposes of an application ora suit 
under s, 105 of the Act. [p. 1087, col. 1.) 

Where an application under s. 105 ofthe Bengal 
Tenancy Act is made by the entire body of landlords 
there is sufficient compliance with the provisions of 
s. 188 of the Act, and the subsequent withdrawal from 
the proceedings of one of the landlords does not render 
them invalid. |p. 1037, col. 2.] 

Hazari Lal Sahu v. Ambica Gir, 79 Ind. Cas. 5: 
(1923) Pat, 273; (1924) A. 1. R. (Pat.) 104; 3 Pat. 6%; 2 
Pat. L. R. 169; 5 P. L. T. 591, relied on. 

One of several plaintiffs ina suit under s. 105 of 
the Bengal Tenancy Act should not be permitted to 
withdraw from the proceedings without the consent 
of the other plaintiffs and where such permission is 
wrongly given it cannot prejudice the other plaint- 
iffs in the prosecution of the suit. [p. 1038, col. 2 | 

Jatindra Nath Choudhury v. Prasanna Kumar 
Banerji, 8 Ind. Cas. 842; 38 C. 270; 15 O. W. N. 74; 
9M. L. T. 1; 13 0. L. J. 51; 8 A. L. J. 1; 13 Bom. L. R. 
1; 21 M. L. J. 92; (1911) 2M. W. N. 149; 38 L A. 1 
(P. C.), followed. 

Appeals against the decrees of the Special 
Judge, Rajshahyi, dated the 30th of June, 
1921, affirming those of the Assistant Settle- 
ment Officer, Rajshahyi, at Nawabgunge, 
dated the 14th of October’ 1920. 

Sir Provash Chandra Mitter and Babu, 
Pyari Mohan Chatterjee, for the Apfellanis 

Dr. Dwarka "Nath Mitter and Babu 
Bankim Chandra Mukherji, for the Respond- 
ents. - f : 

A A 

J UDGMENT.—These eleven appeals 
arise out *of as many suits-under s. 105, 
Bengal Tenancy Act for settlement of -fair 
and equitable rent on the grounds of addi- 
tional area, the present rents being, lower 
than the prevailing rate and,rise in the 
price of staple food crops. 

The facts are that the appellants along 
with five others form the entire body of 


+ - 
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landlords and' the suits were purported to 
kave been brought by and on behalf of all 
‘these persons. ‘Kiran Bala Devi was plaint- 
iff No. 5 and the appellant Kali Charan 
Singha, plaintiff No.6. The suit proceeded 
to a hearing and alarge number of witnesses 
were examined and a large number of 
documents filed on behalf of the plaintiffs. 
While the defendant's case was in progress 
Kiran Bala Devi who was described as 
plaintiff No. 5 filed an application® on the 


`> Bth September 1920 to have her name 


‘struck out’ from theeategory of the plaint- 
iffs o the ground that the suits were not 
instituted with her knowledge and consent 
and that she did not want to prosecute 
the suits. This application in spite of the 
other plaintiffs’ objection was granted and 
Kiran Bala’s name was ordered to be remoy- 
ed from the category of the plaintiffs. The 
other plaintiffs then.applied to make plaint- 
iff No. 5 a pro forma defendant and this 
was allowed. They also wanted to prove 
séparate tenancy of the defendants under 
them but though opportunity was allowed 
them they did not attempt to prove it. In 
these circumstances the Assistant Settle- 
meat Officer dismissed the suits on the 
ground that the suits are not maintainable 
in the absence of one of the joint landlords 
under s. 188, Bengal Tenancy Act, and that 
the other’ landlords failed to prove a 
separate terancy. On appeal by the re- 
maining plaintiffs the learned Special 
Judge affirmed the order of the Court 
below. These second appeals from the 
decrees of the Special Judge .came on for 
hearing before Chatterjea and Chotz- 
ner, JJ., who directed the lower Court to 
enquire by taking fresh evidence as to whe- 
ther the person ‘who had signed Kiran 
Bala's-name in the plaints had the author- 
ity to do so, but retained the cases on the file 
of this Court. Thé records went back to 
the lower Court but as it was represented 
to it that he parties were “going to settle 
the matter amicably that Court did not 
proceed further.. An application was then 
made to this Court before the same Judges 
to call up fhe récords from the lower 
Court: for the purpose of recofding the 
compromise: The records came to this 
Court and a petition of compromise. between 
plainti#is Nos. Land 4and the tenant defend- 


ants was fileX The negotiations for a com-. 


promise with the present appellant Kali 

Charan Singha fell through and he'applied 

to the Court to proceed with the hearing of 
hd 


& 
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this appeal. The learned Judges there“ 
upon permitted the appellant tu examine 
in this Court a witgess to prove the author- 
ity of Kali Das Dutta, who had signed the 
name of Kiran Bala Devi on the plaints 
as her am mukhtear or. gemeral' agent and 
also to file certified copies of pfaifits. and 


' decrees in which it appeared that Kali Das 


had acted as the lady’s agent. The cases 
have come before us on transfer and we 
have examined a witness Ramegh Chandra 
Sanyal and received certified copies of a 
number of plaints and decrees filed by the 
appellant. | M 

We. understand that by the order of the 
learned Judges above referred to that we 
have to determine the question; though one 
of fact, as to whether or not. Kali Das 
Dutta had the authority to sign. Kiran 
Bala Devis name on .the plaint. The 
léarned Vakil for the. respondent objects 
that we are not entitled to ‘determine in 
second appeal a question of fact in view 
of the finding of the lower Appellate Court 
that the plaints wére filed without the 
knowledge and consent, of Kiran Bala Devi. 
We feel bound by the order to which 
reference has been made and “which is. in- 
tended to minimise cost and time of this 
protracted litigation. Besides, the point 
which we are called upon to determine 
was not directly raised or decided by either 
of the Courts below. The authority of Kali 
Das Dutta was not questioned in the Courts 
below and the absence of the knowledge or 
consent of Kiran Bala, which was the only 
point decided, is not, as is contended, 


enough to dispose of the point raised under | 


s. 188, Bengal Tenancy Act, if it is found 


that the plaints were signed on her behalf . 


by her am mukhtear by whose acts and 
deeds she is hound under the power-of-at- 
torney executed by her. 

We accordingly proceed to determine the 
question of the authority of Kali Das 
Dutta. The appellant had examined a 
witness Ramesh Chandra Sanyal who is one 
of the several am mukhtears of “the lady 
Kiran Bala Devi. He may be said at pre- 
sent to belong to the -opposite camp. «He 


admits that Kali Das Dutta holds a genéral , 


power-of-attorney fiom the lady and that 
He is a senior officer in her employ. He 
was asked in cross-examination by the 
respondent as to whether the writing on 
the plaints was in the handwriting of Kali 
Das. He said that he did not think that 
it was in Kali Das’ hand, It was not. the 


. 


‘upon the lady through this Court directing ` 
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respondent's case up till now that the 
plaints were not signed by Kali Das, the 
only yuestidh raised by them was that the 

laints were not filed with the knowledge or 

nsent of the lady. Besides, the enquiry 
before us is limited to the authority of 
Kali Dag and does not extend to the genuine- 
ness or otherwise of his signature. We 
are, moreover, not inclined to believe the 
witness on this point. A notice was served 


her to prodiffe the power-of-attorney execut- 
ed by, her: appointing Kali Das her am 
mukhtear and she has appeared before us 
by a Pleader and states not that there was 
no such power but. that the am mukhtear- 
namah has been lost. The appellant has 
filed a copy of the authentication by the 


_ Bub-Registrar of the general power-of-at- 


torney which authorizes the agents one of 
whom was Kali Das to act for her in all 
suits in all Courts, We accordingly hold 
that Kali Das Dutta was anam mukhtear 
of Kiran Bala Devi and had the authority 
to sign her name on the plaints. In fact, it 
is not now denied that Kali Das was am 


-mukhtear ‘and by the enquiry which we 


have held we have not decided any disputed 
question of fact. 
` The learned Vakil for the respondents 
argued, however, that in view of the word- 
ing of s. 1£8 each landlord must personally 
make the application under s. 105 or one 
common agent òf the entire ‘body of land- 
lords mugt. do so. We cannot accept this 
contention, Section 187 appears to us to 
govern all cases of application by landlords 
whether'as individuals or as a joint body 
and we hold that under s. 187 the am 
mukhtear duly empowered can represent 
a landlord for the purpose of the applica- 
tion, a view supported to by the rules pass- 
ed-by the Bengal Government for pro- 
‘cedure in suits under s. 105 of the Act. 
The result of the above view is that it 
must be held that the applications under 
s. 105, Bengal Tenancy Act, were made by 
the entire body of landlords including 
Kiran Bala Devi, This disposes of the ground 
on which the*judgnients of the Courts 
below are founded. This further leads ‘us to 
the consideration of the question of the’ effect 
of the subsequent withdrawal of one of the 


plaintiff, landlords from the suit. It is 


argued by the appellant that it will not 
invalidate proceedings validly started while 
the respondents .maintain that the inabi- 


lity imposed bys, 188, Bepgal Tenancy Act: 
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on fractional, landlords continues through- 
out the suit up to its final stage. In order 
to appreciate the point at igsue it may be 
profitable to examine the scheme of the 
Bengal Tenancy Act. The Act aims at 
codifying the law governing the relation 
between the landlord and tenant and their 
mutual rights and liabilities, With a view | 
to avoid multiplicity of suits and harass- 
ment to. the tenant it contemplates that 
acts dohe and rights exercised must be 
done and exercised in concert by the entire 
body of landlords if there are more than 
one. Section 188 is enacted to gecure that 
object.’ An application under s. 105 is one’ 
of the acts which a landlord is authorised 
to do under that Act. Section 188 read 
with s.'105 makes it obligatory that such 
application must be made by all the land- 
lords: jointly, if there are more landlords 
than one. Apparently if the application 
under 8,105 is made by all the landlords, 
the recuirement of tle law is satisfied. 
Should it be made infructuous by the sub- 
sequent act of one of the landlords? We 
have not been shown any provisions of 
the law or any authority which vitiates pro- 
ceedings legally started on ‘account of all 
the landlords not prosecuting the applica- 
tion subsequently. After the application is 
properly made under s. 105, its subsequent 
progress is regulated by the rules of pro- 
cedure provided by the C. P. C. (s. 107); the 
matter then passes from the control of the 
Bengal Tenancy Act to the domain of the 
C. P.O. It is not contended that the pre- 


‘sent frame of the suits if in any way de- 


fective according to the Code. In our 
judgment when an application under s, 105 
is made by the entire body of the landlords 
there is sufficient compliance with the pro- 
vision of s. 188, Bengal Tenancy Act, and 
the subsequent withdrawal frêm the pio- 
ceedings of one of the landlords does not 
render them invalid. There is ne prece-° 
dent of this Court but the view of the law 
we have adopted has heen ‘tak@n by the 
Patna High Court in the case of Hazari 
Lal Saku v. Ambica Gir (1), where the facts 
are similar to those of the, present case, 

The leayned Vakil for the respondents 
has referred us tos. 105 (5) and s. 109A, 
Bengal, Tenancy Act to show that it was 
the intentitn of the Legislature that the 
concert among the landlords should con-° 
tinue till the end of the litigation. Under 
-(1):70'Itd.~ Cag.:5; - (1923) Pat, 273;- (1924) AIR, 
(Pat) 104; 3 Pat, 07; 2. Pat L. R162; 5 P. L. T, a9 


bad 
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s. 103 (5) thé Revenue Officer may offer to 
-the landlord such rent as he considers fair. 
‘lt does not necessarily mean that the offer 
must be made to all the Jandlords and. can- 
not be made to some ®t them who may be 
present before the sReventie Officer; for if 


-the view urged is correct, the elftire pro-. 


ceeding should drop if one of the plaintiff 
landlords were absent at the time -of the 
offer, Section 109A allows an appeal in 
proceedings under s. 105. Itis ugged ‘that 
as the right of appeal is conferred by 
s. 1094 of the Bengal Tenancy Act, all the 


landlords eee join în the appeal by opera- 
tion of s. 183, and a fortiori all the landlords 


must jointly continue the suit tillits final 
decision, This argument is ingenious but 
overlooks the fact that an appeal is a stage 
in the suit and s. 109A expresses: the law 
that in proceedings under s. 105 an appeal 
will lie. The act authorised by the Tenancy 
Act is:the making of the application under 
s. 105-and s. 109A, does not authorise a new 
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act but merely provides that in a case under- 


s. 105 any party aggrieved by the ‘decision 
of the Revenue Officer will have right of 
appeal. None of these provisions, there- 
fore, helps the respondents. If the inten- 
tion of the law is what it is stated to be, it 
should have been stated in -clear language 
and not*veiled in am biguous sections of the 
‘Act. Reference is made in this connection 
to the decision of the Judicial Committee 
in Jatindra Nath Choudhury v., Prasanna 
Kumar Banerji (2). That case lays down 
what we have already stated, viz., all the 
landlords must join in bringing a suit for 
enhancement of rent as it is a right which 
is conferred by the Bengal Tenancy Act, 
unlike a suit for rent the right to bring 
which arises under the general law. The 
question now before us was not before their 
Lordships amd there is no observation there 


which supports the respondents’ contention. , 


The gppellant has raised two other points, 
(1) ‘that the Assistant Settlement Officer 
acted illegally under O. KAI, 1 (4) in 
allowing the plaintiff Kiran Bala to with- 
draw from the suit without the consent of 
her co- plaintiffs, (2) that the Courts below 
have erred in Te dat that separage tenancy 
under the appellant has not been proved. As 
to the allegation that there were separate 
tenancies their findings of fact *are against 


uD 3 mh Prit Si; 38 0. Ae 15 ©. W. N. 74; 9 

ee 54}. J. 4; 13-Bom. L. 

He I ae a Goins M W N. 14% 38 LA 1 
4 ) ; : 


-of 1921 at three gold .mohurs. 


(he will enforce or forego his right. 


[86 L ©. 1925) 


such a' ċontention, On the other point, 


‘however, ‘as we find that the O. P. C. applies 


to these cases, it appears to us that this 
objection is well founded and the Assistant 
Settlement Officer should not have pef- 
mitted plaintiff No. 5 to withdraw without 
the consent of the other co-plaingiffs, and 
his doing so, wrongly cannot prejudice the 
co- -plaintiffs in the prosecution of these 
cases. In fact the Assistant Settlement 
Officer struck off the name of the plaintiff 
No. 5 on the ground that she ®%was, made a 


plaintiff without her consent without en- 
‘quiring inte the authority of her agent. 
-hold that he should not have done so. 


We 


In the result the appeals are allowed. 
The decrees of the Courts below ‘are set® 
aside and the casés remitted to.the First 
Court for trial onthe merits. Costs will 
abide the result including the costs of the 
examination of the witness in this Court. - 

We assess the hearing feein S. A. No, 2029 
In all the 
other 10 appeals we assess the hearing fee 


-at one gold mohur each. 


Z. K. Appeals allowed: 


Cases remitted for re-tr ial, 





LAHORE HIGH COURT. 
© FULL BENCH. 


i SECOND Crvi APPEAL No. 1607 or 1921. 


> February 7, 10, 16, 1925. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, Mr. Justice Broadway, Mr. 

Justice Martineau, Mr. Justice 
| Harrison and Mr: J ustice Campbell. 
ARJMAND KHAN—DEFENDANT— 
. APPELLANT . 
VETSUS 
SHANKAR LAL— PLAINTIFF AND OTHERS— 


DEFENDANTS—RusPONDENTS. 

` Pre-emption—Waiver of right, effect of-—Subsequent 
revival. 

-In the domain of the Pre- -emption Law there is no 
such thing as a conditional waiver or waiver to enure 
ee ne benefit of a particular person only. [p. 1040, 
co. 

When a sale has actually taken place, a person who 
intends to pre-empt must decide once for all whether 
He cannot say 
“Lwill forego it as long as the Jand remains with 


“the first vendee, but should it pass to, or be claimed 


by, any one else, I will revive and @nforee my right.” 


Tt heo, affirms the sala he js outof the contest; and he 


sar 


[Bo ©. 1925}: 


cannot be permitted to come back and intervene 


simply because another person has entered the arena.. 


[p. 1040, col. 1.] > 
A person who has assented to asale in favour ‘ofa 
stranger cannot assert: his sight of pre-emption in 
eorder to defeat an action for pre-emption brought by 
another person. In other words, where A sells a plot 
of land to B and C gives his consent to the sale, and 
>D brings a guit fol pre-emption in respect of that 
-sale ; U, who has somehowor other obtained posses- 
sion. of the land, cannot resist the suit by pleading 
his own right of pre-emption and is precluded from 


` raising that plea by reason of his having consented to’ 


‘the sale. [p. 1039, col. 2.] 
` Second @ppeal from. a decree of the 
District J Judge, Hissar, dated the 17th June 
1921, reversing that of the: Senior Subor- 
dinate Judge, Hisar, dated the 5th October 
19 
ORDER OF REFERENCE. 

Harrison and Broadway, Jd.— 

‘(March 27, 1923).—The plaintiff in this case 


sued to pre-empt ' land sold: by defendant ` 


Ato defendant B. A third defendant C 
was joined because he also had instituted 
arival suit for pre-emption. -After all the 
evidence had. been heard and the case was 
adjourned for arguments the vendee B sold 
the land to defendant C. (There had been 
_an intermediate sale of a portion of the land 
to another rival pre- emptor but this does 
not affect the question now before us). A 
fresh issue was then framed as to whether 
the sales in favour of C were legal, bona 
- fide etc. The plaintiff contended that de- 
fendant C had waived all his rights by 
consenting to the original sale to B. It has 
- been held as a fact thathe did so consent 
‘and the plaintiff relying on Nabhi Bakhsh v. 
Kaka Singh (1) and.thelong series of rul- 
‘ings which have followed that decision and 
the principles there enunciated, contendsthat 
-the defendant having once waived his right 
to a sale.of land in favour of a stranger 
cannot assert that right as against a pre- 


emptor who seeks to be substituted for that’ 


. stranger; As against this ruling a Single 
-Judge in Bola v. Bhikha (2) has held that 
whether or not such a right can be asserted 

-bya plaintiff, it can .be pleaded by a- de- 

fendant in order to'defeat a pre-emption 

suit. This distinction between a plea-taken 

- by a plaintiff and the same when urged by 
<a defendant has not been recognized ih 

_ Nabi Baksh v. Fakir Muhammad (3) though 
“then the finding on the point was an obiter 


dictum, and we are of opinion that the plea ` 


must be either open to both parties or to 
(1) 42 P. R. 1878. 
(2) 49 Ind, Cas, 147; 8 P. R. 1919. 
(3) 25 P. R. 1903; 714p. L R. 1903, 


ee KRANI? SHANKAR LAL.” : 
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neither, Wehave serious doùbts'as tothe cor- 
rectness of fhe view taken in Nabhi Bakhsh 


-v. Kaka Singh (1) and we are inclined to 


agree ‘with. Rossignol, J., that thé defendant 
is not barred by a previous waiver in favour 


-of “the vendee from registing a pre-emptor’s 


claim, «We are also at present inclined to 


“think that the same principle should be 
-extended toa plaintiff on the ground that’ 


‘him from objecting*to the land 


. rent. 


‘ pre-emption:in respect of that sale. 
--who has some how or’ other, obtained pos- 


the waiver is a personal matter and ue 
fact that a person having a right of 
emption has no objection t toa sale i in favour 
of a-certain individual should not debar 
assing 
into the-hands of some body *wholly diffe- 
We, therefore, refer to a Full Bench 
the question of whether a waiver once given 
debars the..giver from all further acticn 
regarding the sale to which he has consented. 
na Sheo Narain, R. B., for the Appel- 


lan 
Tala Moti Sagar, R.B., Mr. Shame Chand 
and Dr. G. C. Narang, for the Respondents. 
JUROMEN T OE THE FULL 


CH. 

Shadi Lal, C. J.—(February 7, 1925.)— 
This Reference arises out ofa suit for pre- 
emption, and the question formulated for 
determination is whether a person, who has 
assented to asale in favour of a stranger, 
can assert his right of: pre-emption In order to 
defeat an action for pre-emption brought 
by another person, In other words, suppose 
A sells a plot of land to Band C gives his 
consent to. the sale. D bringsa suit for a 
Can C, 


session of the land, resist the suit by plead- 
ing his own right of pre-emption; or is he 
precluded from raising that plea by reason 
ofhis having consented to the sale? 


Now, there can be no doubt that, if C 


. comes into Court as plaintié and claims 


possession of the property by invoking his 
right of pre-emption, his suit is bound to 
be dismissed on the short ground that he 
has already waived his right byeconsenting 
to the sale and. is consequently debarred 
from now asserting it. He cannot get over 
the ptea.of waiver by saying that he had 
no objection to the sale’in favour of B, but 
as another person D has come forward to 
oust the vendee, he (C) himself would like to 
get the pwperty in preference to D. Itis 
clear: that he could derive his right of pres 
emption only from the sale, avid, as he has 
forfeited that right by his own conduct, he 


i cannot “be allowed to found his action open 


> 
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-that sulé simply because . another. person 
seeks to enforce his right-of pre-emption. 
He cannot. waive his right of pre-emption 
in favour of a’ particular person and're- 
serve itas against othtrs. As observed in 
Ashan Ullah v. Jowahir Lal (4), when a 
sale has actually taken place, a personsen- 
‘titled to pre-emption must decide once for 
“all whether he. will enforce or forego his 
right. .He cannot say “I will forego it as 
long as the. land. remains with the first 
vendee, but should it pass to, or be’claimed 
by, any one else, I will revive and enforce 
my right.” If he «affirms the sale, he 
is ou’ of the contest; andhe cannot be per- 
mitted to come back and intervene simply 
because another person has entered the 
arena.’ In the domain of the Pre-emption 
Law there is no such thing as a conditional 
waiver‘or. waiver to.enure for the benefit 
of a particular person only. 
< The .same observations apply to .C when, 
instead of bringing an action to enforce 
his: right. of pre-emption, he pleads that 
right asa defence to the action brought by 
-a person whose right is superior to that of 
the vendee. Itis indisputable thatC can 
‘not be allowed to retain the property unless 
he ‘satisfies the Court that. he has a right 
of p:e emption superior, or at least equal, to 
- thatof the plaintiff. But as pointed outabove, 
‘his right of pre-emption could arise only 
in respect of the sale in. favour of B, and 


_ by'assenting.to the transaction he has given 


rights. springing therefrom which he 
might have been otherwise competent to 
‘assert: The: rights having been once ex- 
- tinguished cannot now be revived. 


up all 


It will be observed that C has to refer to, 


‘the sale as tle only source of his right, 


. whether he desires to acquire the property ` 


as plaintiff or to retain it as defendant, It 
‘ig manifest “that he cannot get away from 
the sale. At the same time, itis clear that 
"he canrft be regarded as a person aggrieved 
, þy that transaction whem he has ‘himself 
affirmed if. He has surrendered the only 
` weapon which he could wield, and without 
“that weaport he can neither attack the pur- 
chaser nor protect himself from the attack 


of a person who is stronger than the pur- . 


| chaser. 


These. principles alone, apart from ány- 


‘sudicial decision, warrant the” conclusion. 


“that the consent given by a person toa . 


‘gale precludes him from taking any action 


(4) 87 P. R. 1906, 
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either to acquire or to retain: the property 
affected by the transaction, The matter is, 
however, by no means res integra.. A Di- 


vision Bench of the Punjab Chief Court: 


decided in Nabhi Bakhsh v. Kaka Singh (19 
that a pre-emptor, who has once waived his 
right to accept or insist woon an offer of 
sale, cannot afterwards come fofward and 
re-assert his right against another person 
who has claimed pre-emption with regard 
to the sale. This exposition of the law has 
been subsequently endorsed ingevéral judg- 
ments vide, inter alia, Abdul Rab v, Mu- 
hammad Ji (5). It has also been held that 


. the rule in Nabhi Bakhsh's casé (1) is equally ` 


applicable to a defendant who having 
waived his right of pre-emption seeks to 
exercise it as against a person -who by 


‘reason of his superior right to that ofthe. | 


vendee comes forward to take over the bar- 
gain vide Fatteh Chand -v. Nihal Singh (6) 
Nabi Bakhsh v. Fakir Muhammad (8) and 
Shib Dial v. Inder Singh (7). The only case 
in which this rule wasnot applied to a de- 
fendant is the judgment in. Bola v Bhika 
(2).. A perusal of that judgment, however, 
shows that the learned Judge who decided 
the case was referred only to the rulings 
in which the claim of the plaintiff-pre- 
emptor was disallowed on the ground of 
- waiver; and that his attention was not in- 
vited to the cases mentioned above in which 
. the same doctrine was held to be applicable 


to a defendant who puts forward his own — 


right of pre-emption in order to defeat the 
suit of another -pre-emptor. With all due 
deference to the learned Judge Iam unable 
to endorse the view that a person who has 
forfeited his right of preemption can 
revive it if he happens to bea defendant. 

My answer to the question, therefore, is 
that a person, who has once waived his 


right of pre-emption,-is debarred from asa’ 
serting it afterwards; and that it is imma: 


terial whether heoccupies the position of 
a' plaintiff or that of a defendant. 


Broadway, J.—(February 10, 1925.)— ° 


I concur, ; 

Martineau, J.—(February T6, 1925.)—~ 
I concure. 

Harrison, J.—(February 16, 1925)—I 
, COLCUI. . 

Campbell, J.—(February 6, 1925,)—1 
| also concur, 
Za K. 
(5) 8 P. R. 1882. 


(6) 106 P. R. 1880. mg 
(7) d6Ind. Cas. 694; 106 P.-R, 1916, 


Answered in the negative. 


- mortgaged ky 


performing services 


` [86° 1. c. 1925) 


: MADRAS HIGH COURT. 
Secon CIVIL APPEAL No. 474 oF 1922. 
November 6, 1924, 

Present: —Mr. J ustice Devadoss and ` 
Mr. Justice Madhavan Nair. 
KADIYALA BASWAYYA NAIDU— | 

DarENP HT No. 1—ApPELLANT i 
versus 
MUNISAMI REDDI AND OTAER 
‘PLAINTIFF AND DerenpanT Nos. 2, 3, 
AND 5 To 7--RESPONDENTS. 


Inam grant—Public services—Sale by inamdar, 
validity of. Ø 


ay 


burdened with. public services temporarily by way of 
lease for a period, he cannot effect a valid sale of the 
inam property. [p. 1041, col. 2.) 

Case-law referred to. ~ 


Appeal against_a decree of the Court of 
the Subordinate Judge, Chittoor, in A. S. 
No, 329 of 1921, preferred against that of the 
Court of the District Munsif, Chittoor, in 
O. 8. No. 39 of 1920. 

Mr. E. Krishnamurthi, for the Appellant. 
Mr. K. Rajah Iyar, for the Respondents. 
JUDGMENT. 

Madhavan Nair, J -—This second 
appeal arises out of a suit instituted by 


the plaintiff for redemption of the suit - 


lands held by the first defendant on a 


‘mortgage from defendants Nos. 2 to 4. 


The lands are held by defendants Nos. 2 
to 4 as temple service inam lands for 
as musicians in a 
These lands were usufructuarily 
them to the first defendant 


temple. 


‘ and afterwards:sold to the plaintiff. The 
"first defendant resisted the suit mainly on 


the ground that. the alienation in favour of 


` the plaintiff of inam lands granted for 
“ services in connection with the temple is in- 


valid; as such alienation is opposed to public 


“i policy. The District Munsif dismissed the 
On appeal the learned Sub-.. 


plaintiff's suit.- 
ordinate Judge reversed the decree for 
possession. Against this decree the first. 


“defendant has preferred this second appeal 


and his learned Vakil has again urged before 
us the plea that the alienation -of the suit 


, lands is, invalid as being opposed to public. 


policy. ° ‘ 
The question for decision i is whether the 


suit lands being temple service inam lands 


. could -be validly sold to the plaintiff by de- 


fendants Nos. 2 to 4; in other words, whether 
the alienation in question is invalid as con- 
trary to public policy. Thelands have been 
admitiedly granted for the purpose of a 
service of a-public patureand the aliena- 


66. 
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tion is not sought to be supported on the 
ground that it is justified by tustom.: ‘The 


main ‘contention of the respondent is that 
the inamdars can alienate the suit lands for 


‘their, lifetime ‘and during that period the 


validity of the alienafitn cannot be challeng- 
ed by the plaintif. è 

‘The’ observations of the learned Chief 
Justice in Neti Anjaneyalu v. Venu Gopal 
Rice Mill, Lid. (1) strongly support the con- 
tention put forward on behalf of the appel- 
lant. Igthat case it was held that lands 


7 as 
Though it is legal for an inamdar to alienate lands . held on swasthivachakam service tenùre 


are not subject to attachment in execution 
of adeécree, as the gale of such lands is 
opposed to public policy and the nafure of 
the interest ‘affected. It is true that the 
question whether an inamdar could alienate 


‘his land burdened with the service of a 


public nature during his lifetime, while 


‘\he rendered service did not directly arise 


for decision in that case but as it was argu- 
ed that the execution creditor would have 
a right if such land is alienable for such 
period to sell for that period, the learned 
Chief Justice after considering on the ques- 
tion expressed his opinion that aninamdaris 
not entitled to sell out and out for the period 
of the time during which he lives and 
renders services “because such alienation 
would be quite contrary to public policy.” 
The reasons are thus mentioned in‘an earlier 
part of the judgment: “The right to enjoy 
long as the inamdar 
renders services in the performance of which 
the public have an interest. If the inamdar 
sold the” property it is obvious that he 
would in all probability no longer perform 
the services; and further, it is quite oppos- 
ed to the nature of his interest and duty 
(namely, that he should enjoy the produce of 
the land as salary for the public services 
he has to render) that he should sell it or 
alienate it, leaving himself without the 
means of subsistance and without further 
interest in the place or in the performance 
of the. services”. This view has also 
been accepted by the other members of the 
Full Bench. According to this view, though 
it is legal forthe inamdar tq alienate lands 
burdéned with public services temporarily 
by way of lease for a period, he cannot 
effect a valid sale of the inam property. 

The important cases cited by the learned 
Vakil forethe respondent in support of the 


Q k Tud, Cas. 486; 45 M. 620; 15.L. W, 513; 2 E 
L. J. 477; 30 M. L. T. '255; (1822) W. W. N. 307; gga) 
AY ROD) 197 (F. BY," 


o 


0 


`. Subraya Kakramaya v. Subraya Padayya (4) 
itwasheld by Sankaran Nair, J., and Krishna- ` 


other duties of the office. 


ivè. eee 
‘argugnént “that 'a sale by an ‘imamdar . of 


lands burdened’ with puhlic service is valid 
e during his lifetime have all been consider- 


“ed in the Full-Bench case just now referred ` 


to. The decision in Pakkiam Pillay v.. See- 
tharama Vadhyar (2), which held that any 
“alienation of land Which is, held by a person 
_as emoluments attached to a spiritual office 
in.a village is void as against the rightful 
holder, does not deal: with the question 
, Taised in. this case and is not opposed to the 
view. that is now urged on behalf bf the ap- 
pellant. 


underam Pillai v..Chokalinga Royer (3). In 


swamy Aiyer, J., that the alienation of the 
hereditary office by -a mother-in-law in favour 
of her son-in-law conveyed the right as 
manager to the son-in-law during her life 
time. But it is to be observed that the 
learned Judges point out that she could not 
perform the ceremonies and carry out the 
The decision in 
Vusa Chandrakantam v. 
vayudu (5) has been distinguished by the 
learned Chief Justice on the ground that 


it means only, that the inamdar can letthe - 


' property during the time that heis render- 


v 


at 3 32 Ind. Gas, giz; 19 M. L. 


‘ing theeservices.: 
made about. the decision in Kupprazu 
Venkasasubbiah v. Murugula Shaik- Silar 
Sahib (6).see the remarks of Coutts-Trotter, 


J. The decision in Midnapore Zemindari ; 


Co. v: Malayandi Appayasami. Naicker (7) 
dealt .with a case of Military service inam. 
The.learned Vakil for the rsspondent...has 


. also referre to m observations of cies ; 


bahe 


oy 14 M. L. J. 134, r 
~ (3) -15 M; L. J» 10. . 
4), Ind. Cas. 715p (1910) M. W. N. 445; 8 M. L. T. 


25. 
5) 25 Ind. oas, pn 16-M. L. T. 
UJUD M, W. N. 
Telik; 3:LOW., 


) 47 Ind; Cas. s 133; 412 M. 749; 8 L. W., 382; 34 uw 


4 563; 24 MeL 
(8). 80 Ind, Cas, 962; 29°M. L. J. 558-at 


Ai 18M 
ye T. 402; 2 L W, 1005; (1915) M. wW. N 849 


_ . 
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Vusa Subba- ` 


The same remark may þe : 


- Court orin the Receiver. - 
< not a necessary party tò-a mortgage, suit instituted by 
“the creditor of an insolvent to enforce” the mortgage. 


AT, 1 L wW, 827; 
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considered i in any one of the cases brought 


“to our-notice’by the learned . Vakil fot the 


respondent. | 
For the reasonsmieritioned by the learned 


` Chief- Justice -in Neti Anjaneyalu v. -V era 


Gopal, Rice Mill Ltd. (1) with which wë res- 
pectfully agree, we hold that in this case the 
sale of the suit lands-by defendants Nos.’ 2 to`. 
4 in favour ofthe plaintiff is invalid and 
thatit is not valid. We, therefore, set aside 
the decree of the lower Court and dismiss 


“the plaintiff's suit with costs tyroughout. ; 
The same remark may be madé ` ` 
with regard to the decision in Minakshis- “ 


Bevadoss, d —I agree i 
VN yV. i . Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 132 
oF 1923. 

‘November 25, 1924. 4 
Present:—Justice Sir Hugh Walmsley, Kr. i 
and Mr. Justice B; B. Ghose. .°: 
JAGANATH MARWARI AND OTHERS 
— DEFENDANTS S i Pa 2—APPBLLANTS 


“ KALACHAND BAN ERJ EE, Raen 


_To THE ESTATE OF AMULYA KRISHNA, 


INSOLVENT— PLAINTIFF— RESPONDENT. | 
Provincial Insolvency Act (II of- 1907), s. 16— 
Insolvency—Secured creditor; position of—Mortgage ` 

suit—Receiver, whether necessary. party~—-Dectée, 
erroneous—Suit to set aside decree, whether lies. ~ © 

The effect of cl.-(5)ofs. 16'of the Provincial, In- 
solvency Act is that ‘a secured creditor isnot in any 
way affected by the other ` provisions of “that : section, 
and for the purpose of enforcing his security he ‘can 


proceed ‘ab if the title to the mortgaged property ` my 


remained with the-insolvent and did not vest in the 
The Receiver ‘is, therefore, 


[p. 1044, col. 1) -o 
Per Ghose, J—À decree cannot be challenged, on the . . 
ground 


‘Appeal against the decree of the Subordi- f 
nate Judge; Asansole, Burdwan, dated ’ the 
-5th February 1923. ji 


Sir Provash.Chunder Mitter and Babu 


‘Jyotish Chunder Sirkar, for the Appel- 


lants. 
_ Dx, Dwarkanath, Mitter, Babus Mohendr aa 
nath Ray and Hiralal Chuckes berty, for the 


Respondent. 
J UDGMENT. ee oe 
‘Walmsley, J «This “appeal is. pres 


ri 


; of its heing erroneous, | by a fresh suit...” 
` [p. 1045, col. 1.] 
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: ferred by: the defendants. The material . by. the Receiver were. dealt? with. By the 
- . facts of the case are these: In February . learned Judgé in his judgmént dated ‘the 
1913; one Tara Prosanna Bose and his wife 3lst August “1916 and were'rejegtéd and‘a 
` executed a mortgage for the sum of Rs.40,000 decree for foreclosure was made. Iu accord- 
.“in favour of the first defendant Jaganath ‘ance with that. detree, the mortgagees 
| Marwari. The -mortgage was. by wayof a obtained delivery ofe, possession.’ There 
- kat kobgla and*the mortgagee Jaganath _ were ceftain other proceedings one of them 
Marwah was acting for himself and for being that there was an appeal by the 
one Bepin Bihary Banerjee. the second Receiver to this Court: Finally, the pre-° 
~ defendant. The mortgage rélated to three ‘sent suit was instittited on the 10th March 
`, pieces of property. Two years later, these . 1919. Phe learned Subordinate Judge has 
_ IortgageeMnstituted a suitonthedocument decreed the suit. He has held that the 
adding one Kidar Nath Marwari asadefend decision of his- predecessor dated the 31st 
| ant because he had some interest in one of August 1916 granting a. foreclgsure clecree 
the properties. It is unnecessary, however, to the mortgagees is bad and, in accord- 
to refer again to Kedarnath's interest. ance with that view, he has given the 
“ Tara Prosanna Bose and his wife, after Receiver an opportunity of redeeming the 

making- two applications for time, put in ` mortgage. oa a 
on the 6th of March 1915 a petition of On behalf of the mortgagees who are 
compromise with the mortgagees -under- the appellants before us numerous points 
taking to pay the interest that might accrue have heen taken. Twoof them appear to 
. due on the principal amount within the me to stand out very prominently and, 
month of Chaitra'every year and securing with regard to these two, we asked the 
in return the advantage that time should learned Pleader for the respondent 
_ be extended up to the end of 1326B.8. whether hecouldsupport the learned Judge's 
for payment of the whole debt in the judgment. The two points are these: 
event of their fulfilling this promise to First, that the appellants being . secured 
pay the interest regularly. They agreed creditors are in-a privileged position under 
<: also that, if they failed to pay such interest the provisions of s. 16, cl. (5) of the Pro- 
. within the time stipulated, the mortgagees vincial Insolvency Act and, secondly, that 
- would -be entitled to foreclose. the mort- the. circumstances do not disclose any 
, gage. This petition was filed in March ‘ground for a Judge of concurrent juris- 
1915. The suit, however, was not disposed diction to reverse the decision of his 

+, of because of the contest with Kedarnath, predécessor. - 
.- Marwari. On.the 7th September 1915, I ,do not propose, however, to deal with 
: Tara Prosanna Bose died and be was: the,second ground because, to my mind, 
succeeded by his only son Amulya Krishna the-appellants are, entitled to succeed on 

- Bose. This Amulya Krishna Bose had - the first ground., | =H 
_ previously before the institution of the.. Now, the wording of s.16 cl. (5) of the 
- suit even, been ‘adjudicated an insolvent Provincial Insolvency Act is very, ;.clear. 
` in another Court at Bankura and a Receiver ` It runs :as follows: “ Nothing in, this 
- had been appointed with regard to section .shall affect the power of any 
< his property. This Amulya ratified the secured creditor to realize *or otherwise 
* deed of compromise executed by his parents deal with his’ security in the same manner 
-and a decree was passed thereon on the .as he would have been entitled to realize 
. 15th March’ 1916. In these proceedings or deal with it if this section had not 
- subsequent to the death of Tara.Prosanna, ‘been passed.” Now, there ig-no doubt 
the ‘Receiver appointed in Amulya’s insol- that the appellants are secured creditors, 
. vency case wasnot madea party.: Shortly. It follpws,’ therefore, that they are entitled 
- after the passing of the decree, the Receiver to deal with their security in the same 
entered appearance before the Judgeand put’ manner as they would have been entitled 
- in two applications asking thit he should to deal with it if the section referred: to 
be made a party to the suit, that the suit’ had not been passed. Then, in the earlier 
- photld be tried in his presence and so: part of thé section, provision is made fur 
forth. Meanwhile, Amulya and his mother." the vesting of the property in thé Courte 
failed to pay the interest as stipulated. or in_a Receiver. To me, if seems clear, 
and the Coun was. then asked to make a. therefoye, that.a secured creditor is entitled 
deres for foreclosure... The-petitions filed-sto deal with his security.as though there 


. . > 


‘ethe Receiver. 
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has been “no vesting in the Court or in 


how the fact that Amulya has been 
declared an insolvenfeanda Receiverof his 
property has been appointed can affect the 
present cabe. Amblya was theonly son 
of his father Tara Prosanna and the sub- 


` stitution of Amulya for Tara Prosanna was 


all that was necessary when Tara Prosanna 
died. Reference has been made in this 


~ cennectioh to certain English cases; but 


I am -not satisfied that “they are based 


_ upon the. same simple provision of.the law. 


In my opénion, the wording of cl. (5) of s. 
16 of the Provincial Insolvency Act admits 
of no obscurity and, so far as this ques- 


` tion is concerned, I feel satisfied that it 


` I agree entirely with the reasons given: 


was not necéssary for the Court toadd the 
Receiver as a party to the mortgage suit. 
On that ground alone, I think that this 
appeal ought to be allowed. 

The result, therefore, is that the decision 
of the lower Court is set aside and the 
plaintiff's ‘suit dismissed with costs. 

Ghose, J.—I am of the same opinion. 


by my learned brother for holding that a 


sepured creditor may enforce his security 


in the same manner as if s. 16 of the Pro- 


_ vincial.Insolvency Act had not at all been 


enacted and this isso even with regard to 
the question of parties to the suit. It is 
contended on behalf of the respondent that 
in a mortgage suit, all persons having an 
interest in “the equity of redemption must 


be made parties and, as the right of the. 
insolvent vested in the Receiver under. 
s. 16, he was a necessary party. I consider 
‘ the contention to be unsound, Under one: 


of the provisions of s.-16, the interest of 
the insolvent vests in the Court where no 


` Receiver is appointed. Oan it be said that 


the mortgagee was bound to sue the Court 
in order to enforce his mortgage? That 
would*be clearly absurd. The reasonable 
construction of s. 16 subs. (5) must, there- 
fore, be that a secured creditor is ‘not in 
any way affected by the other provisions 
of that settion, and for the puygpose of 
enforcing the mertgage, it should’ be held 
that the title to the properly remained 


_ with the mortgagor. 


With regard to, the aécond ong urged 
on. behalf of the appellants with which we 
were pressed, namely, that the-Subordi- 
nate Judgè exercised his jurisdiction pro- 
perly in deciding the -former suit on the 
gateni raised before him and his dg- 


.. 


‘JAGANATH V. KALAOHAND BANERJBH, 


If that is so, I fail to see. 
detail. 


[86 I. CO. 1925) 

cision cannot be reversed by a fresh suit, it 
is necessary to state the facts in some 
‘The preliminary decree for tore- 
closure was passed on the 15th March 1916 
after Amulya had been substituted in the 
place of his deceased father. Apparently, 
on the application of Amulya, am grder was 
passed in the insolvency proceedings by 
the District Judge of Bankura on the 25th 
March 1416 directing the Receiver to pay 
the interest accrued due to the appellants 
on the mortgage. The ReceiVer,- however, 
did not act according to the directions of 
the District Judge. On the other hand, 
in his application of the llth April 1916 
to the Subordinate Judge before whom, 
the mortgage suit was pending, he prayed 
that the preliminary decree which had 
been passed might be set aside and that he 
might be made a party in the said suit 
as Receiver and the suit tried in his pre- 
sence ; and he also prayed, in the alterna- 
tive, that the decree passed by the Court 
on the 15th March 1916 might not be en- 
forced against the property mortgaged. A 
prayer to the same effect was also made 
in a petition on the 28th April 1916. The 
Subordinate Judge decided the question 
against the Receiver and held that, so far 
as the mortgagees were concerned, the 
properties did not vest in the Receiver 
under s. 16 of the Act and, overruling his 
objections, made the final .decree for 
foreclosure on the 3lst August 1916. The 
Receiver preferred an appeal to this Court - 
against that judgment. But he seems to 
have urged his appeal only as if it was 
from an order of the lower Court refusing 
his prayer for extension of time to pay in 
the mortgage-money under O., XXXIV, r. 
3, sub-r. (2) of the 0O. P. ©. The learned 
Judges of the H.gh Court dismissed the 
appeal on the ground that no prayer for 
extension of time under the rule referred 
to had been made to the Cgurt below. 
The appellants entered into possession on 
the 19th September 1916 and have been in 
possession since then and theyemake this 
also a grievance, that they have been 
made liable to render accounts as mort- 
gagees in possession since that date by the 
decree appealed against. The Receiver 
brought this suit for redemption of the 
mortgage on the 10th March 19:9. No 
appeal was taken against the final decree 
for foreclosure- by the Receiver which was 
the proper method of challenging it. It 
was argued by the respondents that the 


> 
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was incompetent for him to lodge an 
appeal- I am unable to appreciate this 
argument. The Recejver derived his 
interest, if.any, during the pendency of the 
suit-and he would surely have been allowed 
to maintain an appeal on proper applica- 
tion to thé Appellate Court. : As a matter 
of fact, the Receiver did appeal to the 
High Court but upon a matter which was 
not before the Court below. His right to 
prefer the gppeal was never questioned. 
The decree of the Subordinate Judge of 
the 3ist Angust 1916 stands unreversed 
and is final. The Subordinate Judge held 
that the mortgagee was not bound to make 


e the Receiver a party to the mortgage suit. 


and the mortgagee was entitled to a decree 
for foreclosure. In the present case, the 
Court below is in error in holding that it 
can set aside the former decree on the 
ground that it was efroneous. It is now 
well settled that a decree cannot be chal- 
lenged on the ground of its being errone- 
ous bya fresh suit. In my opinion, the 
Receiver is bound by the judgment and 
decree of the Subordinate Judge of the 31st 
August 1916 and cannot maintain a fresh 
suit to redeem the mortgage, and the con- 
tention that-heis not bound by the former 


- decree, as he was not a party to it, although 


he was a necessary party, cannot now be 
entertained. The appeal must, therefore, 
be allowed, the judgment and decree, of 
the Court below set aside and the suit dis- 
missed with costs. 


Z. K. Appeal allowed. 


‘SIND JUDICIAL COMMIS- 
"SIONER'S COURT. 
MISCELLANEOUS APPEAL No. 20 or 1924. 
December 22, 1924. . 
Presemt:—Mr. Kennedy, J. C., and Mr. 
Rupchand Bilaram, A. J.C. - 
RUSTOMJI KURSETUJI AND ANOTHER—. 
APPELLANTS 4 


YETSUS 
PEROZSHAH D. MINWALLA— 
s RESPONDENT.. 

Civil Procedure Code (Act V of 1908), ss. 115, 151, * 
0. XXI, rr. 90, 92, O. XLITI, r. 1 (j)—Ezxecution of 
decree—Sale—Oyder setting aside sale suo motu, when 
can be made—Appéal—Revision. 


RUSTOMJI KURSETSI V. PEROZSHAH-D, MINWALLA, ° 
Receiver not having been made a: party it ` 


1045 


on A . 
“A Court should not, except in very exceptional 
circumstances and when it is necessary in the ehds of 
justice, or to’ prevent a gross abuse of the process of 
the Court, set aside an auction sale suo motu, withoute 
ret si substantial injury to any “party.” [p. 1046, 
col. 1] . e 

_An order setting aside an auction sale suo motu 
cannot be treated as an orde under O. XXI, r. 92 of 
the O. P: G@, and is not, therefore, appealable under 
O. XLIII, r. 1 (J) of the Code. Such an order must 
be treated as having been made under s. 151 of the C. | 
P. C, and is liable to be questioned in revision under 
s. 115 of the Code. [p. 1046, cols. 1 & 2.) 


Appea] against an order of Mr. Madgav- 
kar, Additional Judicial Commissiozfer, 
Sind, dated the 22nd December 1924, 

Mr. Rewachand Vastanmal, for the Ap- 
pellants. 4 ° 

-Mr. Jhamatmal Valiram, for the Res- 
pondent. , 

JUDGMENT.—This is an appeal 
against the order of the learned Additional 
Judicial Commissioner, Mr. Madgavkar, 
setting aside a Court sale suo motu on 
the ground of material irregularity in the 
conduct of the sale. 

It appears that the property sold formed 
the subject of two mortgages, the prior 
mortgage, in favour of one Rustomji and 
the latter in favour of Manilal. Rustomji 
obtained a mortgage decree without im- 
pleading Manilal Manilal in “his turn 
obtained an award which. was made a 
rule of the Court under the provisions 
of the Indian Arbitration Act, without im- 
pleading Rustomji. Both the ` mortgagees 
obtained order from the Court for sale of 
the property. Both the sales were ulti- 
mately fixed for the same date, At the 
time of the sale the nazir with the con- 
currence of the mortgagees and presum- 
ably of the judgment-debtor put up the 
property to sale in execution of both the 
decrees, at one and the same:time and 
sold it subject to both the mortgages. 
The two mortgagees joined etogether and 
purchased the property for Rs. 1,800-0-0 
subject to the payment of the amount dug 
under the two mortgages which amounted 
to about Rs. 35,000-0-0. One Jdehangir F. 
Panthakey who held a simple money decree 
against the same judgment-debtor applied 
to thé Court for setting, aside: the sale 
under O. XXI, r: 90, C. P. ©. The learned 
Judge following. the ruling of this Court 
in Sullemanjt Ibrahimjt v. Pragji, Kala (1) 
held that Jehangir was‘not entitled to move 
the Court for setting aside the sale, but in 
view of the report of the masir which had 


- (1) seng. Cas, 932; 10 S. I; R, 189, 


e LAH 


in--‘the cohduct* of. the. sale inasmuch as 
_ the nazir had not camfed. out the, orders 


of the Court. in putting the property to- 
sale. in execution of each decree.» While. 


‘dealing’ with the question whether. the 
_ action of .the nazir had resulted in. sub- 
‘stantial injury, the learned Judge observed 


that the ‘sale effected was, not the sale - 


ordered: and that itwas, therefore, nob neces- 
sary for him to. consider -the- question of 
substantialinjury, e 9 2.07 4: 2° 

It_is*sonéwhat difficult to follow this 


~ part of the learned Additional Judicial . 
The nazir was- 


Commissioner's judgment. 
empowered hy the Court. to sell the pre- 
Meity in each of the two execution pro- 
ceedings. He has sold the property. His 
act. in having a, simultaueous sale- falls 
‘within the purview of the wide expression 


“a material irregularity or fraud-in pub-. 


lishing” or conducting a sale” intentionally 


used by the Legislature in O. XXI, r. 90,. 


C. P. ©. Y / : 
; Without in any way limiting the inher- 
_ ent powers of the Court under s. 151 C, 


P. C» todo that.justice for the administra-- 


tion. of which a Court exists, we think that. 
the Court should not except in very excep- 
tional circumstances and when it is neces- 
gary in the ends of justice or to ‚prevent a 


gross abuse of the process of the Court set- ~- 


aside a .sale suo motu without proof of 
substantial injury to any party, especially 
when the Legislature , has made it incum- 
bent, on a party interested in setting aside 
a sale. to. prove that the irregularity or 
fraud complained of by. him was resulted 
in substantial injury. : ; 

, Ehere were no exceptional, circumstances 
in ihe preseng case and the ends of justice 
did not; require such. interference. From 
the, affidavit of. the judgment-debtor it is 
clear that, the price realised at.the sale.ia 
fair-and if the sale is not confirmed he 
will.be seriously prejudiced, Not only will 
he be made to pay interest accruing due 
from. the date of the last. sale, mee this 
interest is not incofisiderable, -but the prop- 
arly. if again put up to sale, is not likely 
to fetch the same price in this. declining 
land market. of Karachi... . e. 

. The judgment-creditor has treated the 
Order ‘of- the lower Court as. one . under 
O.. EXT. r. 92, „9. and as suc 
able ur.der Q} XLHI;r: 1 (7), 0. P.-C It is. 


e : ` . 


.« the statue was damaged during transit: - 


C. P_ O.» and as such appeal-- 


“as an application under s. 115, ©.. P.. 0,6. 


A; Similar order has héen passed by Aston, ‘- 
A-J. O., in the. award procédingg of Mani? - 
lal. ` Manilal’ is prepared to be shade a- 
party to these proceedings and to submit: 


_to an order confirming this sale, He is 


also-prepared if required, to.put in an appli- . 
cation unders, 115, ©. P. C., mgainst the 


_ order passed. in' “this, case. It would be- a 


more convenient. ifiwe make him a party - 
to this appication ‘anu ia the -exercise of `’ 
our powers under s. 115 vacate both the 


orders of Madgvakar, A. J. ©.-ana Aston, 6 


A.J. Q.-in the two proceedings. We set 

aside both the orders and confirm the sale . 

held by the nazir. ` < : 
There will be no order as to costs. 


Z. Ki’ ` Order set aside. 


CALCUTTA HIGH COURT. 
Civit Rute No, 691 oF 1924, 
_ +. November 19, 1924. 
Present:—Mr. Justice B. B. Ghose. 
Messrs. ADAM SAJAN & Ooi— 
PETITIONER : 
| versus 2 
ASUTOSH -‘BANDOPADHAYA— 
AND OTHERS—OPpposiTE PARTIRES. ` j 
Civil Procedure Code (Act V of 1908), s. 20 (c)— 
Provincial Small Cause Courts Act (IX of 1887), Sch. 
II, Art. 84—Suit to recover price paid for goods on™ 
breach of warranty—Price, part, paid at place of 
delivery—-Place of suing--Alternative claim for- 
damages for failure, to nsure sufe carriage against 
insurer—Suit, whether cognizatle by Small Cause 
Court. eit hoe os oye, fe 
Plaintiff purchased a statue from the defendant at 
Caleutta, which was to be’ despatched to the plaintiff 
at Dacca, at which place a part of thé price was to 
le “paid. The defendant gave a warranty to the 
plaintiff that the etatue was rot in any way broken 
or damaged. The statue was despatched a$ an insured 
parcel by. rail and steamer, but wken the parcel was 
opened by the plaintiff the statue was fonnd to kare 
been broken and damaged. Plaintiff instituted a suit _ 
at Dacca against the defendant for recovery of the . 
price of the statue, besing his claim,cn a breach of*, 
warranty, and he also impleadéd the Secretary of State | 
as.a defendant to the suit in case it was. found that 


Secretary of. 
State was a claim for damages in the alternative for- 
failure tò insure safe ‘carriage of tli@ article and did 
not, therefore, fall-within the purview ‘of Art. 34 of- 


` “Held, (1) that the claim against the 


e 
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andthe suit was, not excluded ‘from 

` ofa Small Cause Court; -. = 

, (2) that part of the prica of the statue having been” 

_ paid at Dacca the suié was cognizable by the Dacca 

“@ourts ‘under s: 20 (c) of the C. P. C. [p. 1046, col. 2.] 

Rule against an order of the Court of 

the Small Caus@¢ Court Judge, Dacca, -in 

B. Ò. O. Bult. Register No. 297 0f 1923,.dated 
the 23rd February 1924. h ; 


Sir Provush Chiiùder Mitter and- Babu 
Narain Chunder Kar, for the Petitioner. 

. Babu „Joæsh- Chunder Roy (with him 

# Babu Jotindra Nath Lahiri, Surendra Nath 

Guia and M. Nuruddin Ahmed), for the 
Opposite Parties, ee Š 4; 


the ‘cognizance 


e JUDGMENT.—This Rule was obtained 
by the defendant No. 1 against a decree of 
the Small Cause Court Judge at Dacca. 
The suit was brought by the plaintiff for 
recovery of the-price of a certain statue 
‘which he-purchased from the defendant 
No. 1 ‘and the ground on which he based 
his claim was that when he purchased the 
statue the defendant No. 1 gave a warrant 
that the said statue was perfect in every 
respect that- there was no joint or defect in 
it, nor. was it broken in any part thereof. 
The shop of defendant No. 1 is in Calcutta. 
‘A part of the pricé was paid in Calcutta, 
‘and the learned Judgeof the Court below 
finds that the property in the statue passed 
to the plaintiff at the time of the purchase. 
The defendant No. 1 was asked to send the 
‘statue to Dacca by rail and steamer and 
it was said_that the Railway receipt might 

“pe sent. by value payable post to the plaint- 
iff at Dacea who would pay the balance of 
the purchase money and the costs‘on receipt 
thereof. It-was alleged that the package 
which contained the statue was in good 
condition but on opening it, it was found 


that: portions of the statue were ‘damaged . 


“and ‘one part, a limb was joined to the body 
by a naib and‘ the joint was. covered over 
with plaster.. Upon that if seems that: cor- 
respondence took place between the defend- 
ant No.1; and the plaintiff after which the 
plaintiff brought this suit against the de- 
fendant No, 1—the petitioner before this 
Court. The Secretary of State for India in 
Council was also joined- asa defendant in 
the alternative on the supposition that the 
article might have been damaged during 
transit. 
not caused during transit and no question 
-before me turns upon that fact. The learned 

mall Cause Court J udge . found, that ‘the. 


. 


“|, ADAM BAJAN & CO. V,- ASUTOSH BANDOPADHAYA. | 
Sch. II to, the, Provincial Small Cause Courts Act, , 


It was found that the damage was ‘entertain it. 
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defendant No.1 gave the warranty as al~- 
leged by the*plaintiff and no question has 


‘been addressed tome on that point also? 


The finding of the learned Small Canse 
Court Judge in that fespect must, therefore, 
be accepted as correct. , The learned Judge 
also fourd thatthe damage to the statue 
sold was due to its-own inherent defect, 
in other words that it had been broken and 


‘repaired prior to the sale either by the 


makers or by the defendant firm. Upon 
that finding he made a decree in favéur 
ofthe plaintiff to the extent of Rs. 200. He 
also made an order in*the alternative that 
the defendant No..1, that is, tlfe petitioner 
before me, ‘if he so close, might take the 
statue’ from the plaintiff on payment of the 
full price. Nothing turns upon the alter- 
“native decree that the learned Judge made. 
‘The first ground on which the decree of 
the learned Judge is attacked isthe point 
of jurisdiction. Itis urged that the package 
in which the statue was sent by the peti- 
tioner’ to Dacca was insured and, as the suit 
against Secretary of State who was joined 
as defendant No. 2 was for insurance money 
under the provisions of Art. 34 of Sch. II 
of the Provincial Small Cause Courts Act, 
it was excluded from the cognizance ofthe 
Small Cause Court. With regard to this 
point, my opinion is that the argiment of 
the petitioner is not sustainable. It was 
nota suit ona policy of insurance, nor was 
it-a suit of any other nature contemplated 
by Art. 34 of Sch. Il of the Provincial 
Small Cause Court Act. Itwas really a suit 
for damages against the Secretary of State 
in the alternative for failure to insure safe 
carriage of the article. 
` The main.ground, however, is that the 
article was delivered and title to the statue 
assed in Calcutta and. as the warranty 
alleged by the plaintiff was given in Cal- 
cutta, a suit for damages or for recovery 
of the price of the article lies inga Courte 
having jurisdicfion-over Calcutta and that 
it does not come within cl. (e) ofe, 20, O. P. 
C. In my opinion that argument also is 
not sustainable’ THe suit was, for recovery 
of the price which the plaintiff paid the 
petitioner, for the article which. he had pur- 
chased. Part of the purchase-money was 
paid at “Dacca and, therefore, | the Small 
Cause Court at Dacca, Wad jurisdiction to 
f The questioh is not affected. 
by the fact within the jurisdiotion of which 
Court the property “passed, For example, 
to takea hypothetical case." If the plaintiff 


a A < tie 


è 
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had not paid any money at the time'of the 
purchase but the title to the. statue passed 
at the’ time of the purchase, and, if the 
plaintiff had said that? he would pay the 
money ‘at Dacca when the article would be 
delivered to him there and if the defendant, 
had delivered the article there and if, after 
*payment, it was found that the article was 
not as warranted, the plaintiff might refuse 
to accept the. article and say that he was 
entitled to recover the money which he had 
paid to the seller as the price thereof. In 
my judgment, it coutd hardly be said then 
the cduse df action did not arise in the 
place where the purchase-money was paid. 
The circumstances of this case are similar. 
A portion of the purchase-money was paid 
at Dacca and, after the payment, the pur- 
chaser discovered that the article was not 
such as warranted by ‘the seller and the 
claim, therefore, was. that the seller was 
bound to refund the purchase-money which 
was paid. In these circumstances,’in my 
opinion, the Small Cause Court at Dacca had 
jurisdiction to entertain the suit. 


` It was then argued that it was not à 
breach of warranty that .a portion of the 
limb, was fastened to the body of the statue 
by an iron rod or nail, as the plaintiff could 
not have expected .to purchase a marble 
statue made out of a solid block for Rs, 250. 
That appears to be so. But ifthe defend- 
ant No. -1 gave the plaintiff a warranty 
which the lower Court has found he did, 
che is bound to suffer for that. That ques- 
tion cannot be discussed in revision, 


There is one other point which was argued 
on behalf of the petitioner and it is this: 
The Small Cause Court Judge has made 
the defendant firm liable for the costs of 
the Secretary of State. It is argued that 
it was the plaintiff who made the Secretary 
of State a defendant and that he ought to 
have been made responsible for his costs. 
The learnetl Judge has not given his reason 
in detail why he has made the defendent 
firm liable for the costs of the Secretary 
of State. But it ig pointed out that” in the 
_ correspondence between the plajntiff and 
the defendant No.1 the latter stated that 
the article was in very good condition when 
it was sent and th&t the damage must have 

` ebeen caused during transit, The- plaintiff. 
hee obliged to make the Secretary of State 

a party defendant or account of that posi- 
tion taken by the petitioner and Î think, 
Weng kona, “that the learned J udge was right 


- RHEM SINGH Y. RAGHUBIR SINGH. 
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in making the petitioner liable for the costs 


` of the Secretary of State. 


In all these circupstances, the Rule is dis- 
charged wi:h costs. I assess the hearing 
fee at one gold mohur for each of the two 


sets of opposite parties. è - 
Z.-K, Rule ditcharged. - 


`~, 


ALLAHABAD HIGH COURT. . 
PTBOUENON First one ArpEaL N 9. 32 OF 
1923 


December 17, 1924, 
Present:—Mr. Justice Mukerji and 
Mr. Justice Daniels. 

KHEM SINGH AND O0OTHERS— OBJEGTORS 
peers 


RAGHUBIR SINGH. ne ees TA 
HOLDERS— RESPONDENTS. í 

Civil Procedure Code (Act V of 1908), s. 47, 0.` 
XXII, r. 5—Execution of decree—Death of judgment- 
debtor—Legal representatives, determination of, dis- 
pute as to—Appeal, whether lies—-Presumption—Rela-. 
tionship, proof of—Joint holding of property. 

It is for an appellant to show that the judgment of 
Hie TI below is erroneous. [p. 1049, col. 2; p. 1050, 
co 
Where during the course of execution proceedings 
a dispute arises between the decree-holder and cer- 
tain persons claiming to be the legal-representatives, 
of the deceased judgment- debtor, as to the right to 
representation of the estate of the deceased judgmente-, 
debtor, the matter falls under cl. (3) of s. 47 of the: 
C. P. ©. and an order passed by the Executing Court, 
in such a case is open to appeal. [p. 1049, col. 2.] 

In India neighbours often address one nother as 
if they were relatives and the mere fact thet a person. 
is described as an “uncle” by another in a document. 
is not by itself evidence of there having existed any’ 
relationship by blood between them. [p. 1050, cols. 1 Sa 

The holdin g of property jointly is not evidenee o; 
joint descent. [p. 1050 1 

Execution first appeal against a decrea 
of the First Additional Subordinate Judge, 
Aligarh, dated the 3rd of July 1922. 

Messrs. Iqbal Ahmad and H. S. M. Husain, 
for the Appellants. 

Mr. S. K. Dar, for the Respondents. 


JUDGMENT .—This appeal arises out 
of execution proceedings under the fellow- 
ing circumstances. One Khushal Singh 
obtained a mortgage from one Chattar Singh- 
and on foot of it sued his widow, Musummat 
Jai»Debi. Khushal Singh obtained a decree 
and put it under execution. Just before 
the property was sold Musammat Jai’ Debi 
died. Before the sale Khushal Singh had 
also died and the.names of his four song 
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Raghubir Singh, Sher Singb, Rajinder 


Singh and Karan Singh had been sub- 


stitated in his place as the decree-holders. 
@hesé decree-holders måde an application 
tothe Court stating that on the death of 
Musammat Jai Debi. they themselves. had 
succeedgd to the property of the judgment- 
debtor, viz, the property that had heen 
sold and that. it was not necessary to pro- 
ceed with theexecution anv further. The 


’ execution proceedings were being carried 


on before tife-Collector, the property being 
ancestral. Before the Collector there 
appeared two other sets of claimants. One 
Yograj Jang Bahadur claimed that he was 
the next reversioner to the estate of Chatter 
Singh. The appellants before this Court 


appeared before the Collector and stated. 


that they were the reversioners of Chattar 
Singh and they ought to be brought on the 
record. The Collector decided that he 
could not: go on with the proceedings 
without the Civil Court adjudicating as to 
the title of the several persons to represent 
the judgment-debtor’s estate. Accordingly 
_byorder dated the 26th of March 1919 he 
returned the papers to the Civil Court for 
determination of the question. 

While the several cases wére pending 
Yograj Jang Bahadur instituted a suit o 
his.own to obtain a declaration of his title. 


- That suit failed and Yograj Jang Bahadur's 


appeal to this Court also failed. There- 


“upon the’ contest remained between the 


remaining two parties, viz., the present 
appellants and the respondents. ‘I'he res- 
pondents admitted that there were’ five 


` other persons similarly descended as they 


themselves and that these five persons would 


“be equally entitled to Chatter Singh's prop- 
- erty with the decree-holders, 


was a contest between the appellants on one 
side and the respondents and five others on 
the other. The learned Subordinate Judge 
decided against the-appellants and hence 
the present appeal, ` aa is . 
A preliminary objection was taken by 
the learned Counsel for the respondents - to 
the effect that no appeal.Jay. We are of 
opinion that an appeal lies under s 47 of 
the O. P. C. The argument of the learned 
Counsel forthe respendents was sub- 
stantially this. If the question of title has 
been decided under O.: XXII, r. 5 of the 
C. P. C. there is no appeal. Again if thè 
‘question was decided under s. 50 of the C. 
P.-O., there*is again no appeal. - As regards 
the application under s, 47 of the O. P, C, 
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the learned Counsel argued that it was 
really the business of the decree-holder to 
bring’such people as he thinks fit on the 
record and if the decree‘holdef- is not 
inclined to bring anfody on the record or 
if he-is going to stop the execution 
altogeth@r it was no business of anybody to 
jump into the case. 


There can be no doubt that O. XXII,° 
r.5 ofthe C. P.C., has no application to 
the present case. The controversy has 
arisen. during the execution of a decree. 
Oridinarily, therefore, s.47 would he the only 
section which would apply to the case. As 
for the argument that it was only for the 
decree-holder himself to say who would be 
brought on the record as the legal represen- 
tative of the deceased judgment-debtor, it 
has to be pointed out that the legal represen- ` 
tative of the judgment-debtor is not entitled 
to bring a suit of his own to have any 
question that arises in the execution decided, : 
We asked the learned Counsel for the res- 
pondents if he was prepared to say that he 
was not going to proceed with the execution 
at all. That undertaking the learned 
Counsel could not give tous. It is common 
ground that Musemmat Jai Debi died before 
thesale was held. The question whéther 
the sale was a right one or not may have to 
be tried and the question would be who 
would be the party who should contest the 
sale The appellants say that if they are 
not allowed to be brought on the record 
they cannot impeach the validity of the 
sale. 

Further it appears to us that it isnot the 
respondents’ case that they are the only 
reversioners to the estate of Chattar Singh. 
As already stated they and five others called 
themselves the reversioners to the estate 
of Chattar Singh.’ In the circumstances 
there is really no merger of the two rights, 
viz., the right of the decree-holder to bring 
the property to sale and the Wghts ard 
liabilities of the judgment-debtor, Musmmat 
Jai Debi. i . 

We are decidedly of opinion that the case 
comes under cl. 3 ofs. 47 of the O. P.O. 
and that an appeal does lie. . 4 


Coming to the merits of the case, the 
question is whether the appellants or the 
respondents and the five others who are 
said to be similarly. descended are,the next 
reversioners to the estate of Musammat Jai 
Debi, The lower Court having decided 


_ against the appellants it would be for them 


. 
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to show. that the judgment of the Court 
-below's erroneous. <0 ), : 

' “We have been taken through the evi- 

-dence in great detail by the learned Coun- 

` gel for the appellants, and we are not 

satished that the appellants have been 
successful’ in establishing their case. 

‘ Briefly, the évidence is this.—Th® appel- 

| lants have attempted to show that they had 

“some dealings with Chattar Singh and 


have, therefore, askéd us to presume that, 


they were relations. ` It appears that Chat- 
tar Singh died on the 7th of October 1912. 
On his death Musammat Jai Debi made an 
application. pn.the 12th of December 1912 


to obtain a succession certificate to the 


estate of her late-husband. In that appli- 
eation she gave four names as those of her 
relations. Three of the names are Khushal 
Singh, Ratan Singh and Tej Singh. Khus- 
-hal Singh was the original decree-holder. 
Ratan Singh and Tej Singh are, according 
to the pedigree of the respondents, Khushal 
Singh's. paternal uncle’s grandsons. The 
respondents claim Chattar Singh's estate 
along with Tej Singh and Ratan Singh. 
The fourth man Madho Singh is apparently 
one of the present appellants. But. almost 
immediately after making her application 
Musdmmat Jai Debi applied to the Court 
on the 24th of January 1913 to have the 
name of Madho Singh removed from her 
application. In this application she stated 
that Madho Singh was in the habit of 
visiting her husband and that was the 
reason why she thought that Madho Singh 
also belonged to her family. It will be 
noticed that .f6r some reason or other 
Musammat Jai Debi had been induced to 
note the name of Madho Singh also as 
that of a relation. But she at once got her 
statement amended. The application of 
Musammat Jai Debi’ further shows that 
Khushal Singit, the late decree-holder and 
Ratan Singh and Tej Singh were declared 
by her as her relations. f 
> The next document relied upon by the 
learned Consel for the appellants is a 
` promissory-note executed by Chattar Singh 
in favour of Ram Sarup. Ram Sarup ac- 
e cording to the. pedigree of the appellants, 
. ds the son of Kalyan Singh and isehimself 
one of the appellants. This promissory- 
mote is printed at page 21 of the appel- 
- slants’ book, All that is relevan? in this 
“document is that Ram Sarup was called 
jby Chattar Singh an uncle. It is well- 
yenown that. in.. India ‘neighbours always 
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address one another as if they were- rela-. 
tions. The mere. fact that Ram Sarup was 
called an uncle would be no evidence 
whatsoever of there having existed any: 
relationship by blood between ‘Ram Sarupe 
and Chattar Singh. ` < pa ge 

The third document is aecounter-part of- 
a lease executed by one Bholu. ft ie dated’ 
the 10th of July 1884 and is: printed. at’ 


page 17 ofthe appellants’ book. By this” 


document Bholu agreed to. pay a certain: | 


rent for the permission to daw water 
from a well which was declared by”him to 
have jointly belonged to Phul Singh father: 
of ChattarSingh, and some of the appellants’ 
or their ancestors. From the fact that a 
particular well was owned by Phul Singh. 
and ancestors of the appellants and some 
of the appellants, the inference is sought: 
to be drawn that they were -relations and 
close relations too. It had to be admitted’ 
by one of the appellants in cross-examina-- 
tion that there ‘were even Muhammadan 
co-shares in the village. The holding of 
property jointly is not evidence of joint 
descent. 

The next document relied upon is a 
Khasra of 1294F printed at page 37 of the 
appellants’ book, This document at its 
best is ambiguous. It, however, shows 
that some property in the village of Kureh 
was recorded as owned partially by some 


of the ancestors of the appellants and Phul . 


Singh and his mother and his female rela- 
tion Musammat Kesar Kunwar. We have 
already stated that joint holding of pro- 
perty does not necessarily mean joint 
descent. ` ; 

The last document relied upon isa Will 
by Musammat Padam Kunwar which -is 
printed at page 27 of the appellants’ book. 
Musammat Padam Kunwar it, appears, exe- 
cuted not only a Will but-also a deed of 
gift in favour of some persons including 
Madho Singh, one of the appellants. Mu- 
sammat Padam Kunwar did not bring any 
suit, to set aside her Will for obvious 
reasons. But she did bring a suit to set 
aside the deed of gift executed By her. 
She said that the deed of gift had been 
obtained from her fraudulently and she 
never understood thenature of the transac- 
tion and by misrepresention, her thumb 
mark had been obtained. Her suit succeed- 


. 


ed and the deed of gift was set aside. - It. 


js noteworthy that Musammat Jai, -Debi 
herself ` brought a suit to have the same 
document seb aside and she also succeeded 


e 
i 
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im her laim. Tle Will, therefore, does 
: mot help-the appellants’ case.. On the 
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| There too she swore that: the appellants ` 


other, hand it goes to show that Madho ` 
. Singh was anxious to create evidence in.. 


his own favour of his title to succeed “to 


the property.of Chattar Singh on the death | 


` of Musammat Jais Debi. . 
‘There sis “some other documentary evi- 
dence which was relied upon by the learned 
-Counsel for the appellants, but we do not 
see that they are in-any way relevant or 
-if relevant have any real probative value. 
2 It appears that ‘one’ Bijoy Singh filed:a 


did not belong to her family. . 
The Court below was satisfied that the . 
oral evidence adduced on behalf of the° 
respondents was much more reliable than 
in the -case of the appellants." As in the 
ease of the appellants, we do not propose 


.to discus$ the oral evidence adduced by 


pedigree along with his grounds of appeal - 


in a cerlain suit. It was argued that 


Bijoy Singh was really a man descended -. 


efrom the same stock as the respondents, 
that the pedigree put forward by Bijoy 
Singh-was really a correct one anu nar, 
therefore, the pedigree propounded on 
behalf of the respondents was an incorrect 
one. At the outset it is to be noted 
that the pedigree propounded by Bijoy 
Singh was never'considered by the Court 
and Bijoy Singh’s appeal succeeded on a 
purely technical point. Two documents, 
viz., a wajib-ul-arz of an unknown date but 
probably prepared some time after 1863 
and a wrilten statement dated the 10th of 
February 1854, were also relied upon to 
prove portions of the pedigree’ of the res- 
pondents. We confess we really do not 
see any particular relevancy of these docu- 
ments in the case. ‘They do not establish 
that the pedigree propounded by the res- 
pondents is in any way incorrect or false. 
Coming to the oral evidence, we have 
heard every bit of it, the statements having: 
been fead out to us in’ extenso. The 
learned Subordinate Judge has dealt with 
the oral evidence and it will be sufficient 
for us to say. that we are not prepared to 
disagree with the estimate of the evidence 
emide by him? We do not propose to take 
the witnesses, one by one. 
': The respondents’ case is supported not 
only bythe oral evidence adduced by them 
but also the statement of the deceased 
Musammêt Jai Debi 


application for succession certificate. On 


the very first occasion that arose for her to: 
state who were herrelations she mentioned. 


“the late decree-holder Khushal Singh, Tej 
Singh and Ratan Singh. Musammat Jai 
Debi was later on examined in the course 
ofthe. trial of the suit she had brought for 
the setting aside of the deed of gift in 


as recorded in her- 


the respondents in detail, Suffice it to say 
that we have heard every portion of it and 
we arenot prepared to disagree with the 
Court below. 

-The result is that the appeal fails and itis 
hereby dismissed with costs including 
Counsel's fees on the higher scale. 

There is a cross-objection on’ behalf 
of the respondents. It appears that the 
learned Subordinate Judge omitted to say 
anything about costs or the proceedings 
before him. There is no reason why the 
successful respondents should not have 
their costs in the Court below. We accord- 
ingly-allow the cross-objection with costs 
including Counsel’s fees in this Court on 
the higher scale. The costs of this appeal 
will include printing and translation 
charges. 


Z K. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No, 322 oF 1928, 

- December 1, 1924. 
Present:—Mr. Justice Suhrawardy and 
Mr. Justice Cuming. 

JALIM CHAND Patwari AND ANOTHER—- 
. .  Decerss-HoLtpErs—APPELLANTS 
VETSUS . 
-YUSUFALI CHAUDHURI—JUDGMENT- 
` DEBTOR—RESPONDENT. 6 o 
Civil Pro.edure Cede (Act V of 1908), 0. XXI, r. 2 
—Limitation Act (IX of 1908), s, 20, Sc I, Arts. 151, 
182—-Execution of decree—Certification of payment 
Application, whether necessary —Limitation—Instal- 


ment degree— Waiver, effect of —Limiiution, commence- 


_favour--of the appellant ‘Madho. Singh, 


ment of. | è Fy 

In order tp certify a payment under O. ANI, r. 2 
of the C. P.C, it is enough that the decree-holder 
mentions the fact of such payment in the application 
for execution of the decree in respect of the balance. 
Tt is not inci*mbent upon the” decree-holder to certify 
the payment by making an application. efp. 1053, 
col. 1. 2 

Certification of a payment cannot, however, be 
postponed, indefinitely, for it must be made within 
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, limitation, to save limitation undér s. 20 of the Limi- the day the applications for execution was . 
tation Act or on the ground of a waiver. [p. 1054, fled as being beyond three years from the ` 
ols: the case of a decree which is made payable,by date of payment and, therefore, it must be 
instalments it is open tothe ‘tecres-holder to waive held that the whgle amount became pay- 
the default in payment of g particular instalment and abje.on the Ist Agrauhayan 1325 corresponde ` 
whare such waiver takes place, limitation for the ine to 16th: N ber 1918. th : ii $ 
execution of the decree, yuder cl. (7) of Art..182 of ng to ovemoer 4 j at 1s, the 
Sch. 1 to the Limitation Act, begins to rue from the | first day after the first instalment became - 
date of the default. [p. 1054, col. 2,] . due. The learned Judge has fifrtker held 
e - Case-law referred to, ` - that limitation was notsaved under s. 20, 
Limitation Act, as admittedly no entry 
of payments was made by. the person who 
had made them. 

With regard to the first ground oh which 4 
the Court below has held that the present 


Oye Mee ; | ; application for execution as time-barred 
4 r Indu Ppile: ia ies am 
Babus Girija Prasanna Sanyal and d the view of the law that an application | 


Prokash Chatterjee, for the Appellants. for Lier 5 
i ; it > certifying payments under O. XXI, 1, e 
Babu Bansar ilal Sarkar, for the Respond (2), C. P. ©., should bemade within three. 


ent. - l gi: i ; years is supported by the decision in the 
l * JUDGMENT. case of Bahy Md. Saha v. Aijanwai (1). 
Suhrawardy, J.—This appealis by There the learned Judge held that as 
the decree-holder „against an order of dis- there is no period of limitation fixed by 
missal of his application for -execution the Limitation Act for an appkication by 
made by the Court below on the-ground the decree-holder for certifying payments 
that it is barred by limitation. The decree made by the judgment debtor out of Court, 
was an instalment decree the amount of the residuary Art. -181 should apply. 
which was made.payable in six equal This point, however, did not directly arise 
“instalments distributed over the months in that case and their Lordships were not 
of Kartick and Chaitra of 1325, 1326 and called upon to decide it on the facts that 
1337. The first instalment was. to begin were before. them. In that case the final 
on the’ 80th Kartick 1325 corresponding decree in the mortgage suit was passed 
to. the -15th November 1918 and it was on the 16th January 1916. On the lith’ 
agreed that on default of payment of any August 1919 the decree-holder applied for 
instalment the whole decretal amount execution and alleged payment by the 
would become immediately payable. The judgment-debtor on the 25th October 1917, 
< decree-holder alleged that the judgment- ‘The payment, therefore. was within three 
debtor~paid the first wist, partly on the years before the application for execution 
“30th Kartick 1325 and partly on the lst was made and, therefore, it was not neces- 
-. Powis 1325, the second kist partly on. the sary to consider -whether’ there was any 
` 30th Chaitra 1325 and partly on the 30th period fixed by law within which the dec- 
Baisakh 1326 and the third kist. partly on ree-holder should apply for certifying pay- 
the 29th Kurtick 1326 ond partly on the 6th ments out of Court. Though the observa- 
Pous 1326 corgesponding to the 21st Decem- tions were clearly obiter dicta coming from 
ber 1919 which was the last payment the learned Judges who decided- that case. 
made by the judgment-debtor. The pre- they are entitled to great deference, but 
sent application for. execution was filed on I must respectfully decline to accede to 
the 20th January 1922statingthat Rs. 664-59 the proposition. My reason is, that Art. 
had been paid out of Court by the judg- 181 applies to an application for which no 
ment-debtor. In these circumstances the period of limitation is provided in the 
learned Distfict Judge in the Court of Schedule to the Indian’ Limitation’ Act. 
Appeal below has held that the application O. XXI, r. 2 (1), provides that where any 
“was time barred. The ground which the money payable under a decree ofany kind 
learrred Judge has given isthatthe pay- is paid out of Court or the decree is" 
mmt made on the Kartick and Pous of otherwise adjusted in whole or in part, 
1325 were not certified within three years | the decree-holder shall certify such pay- 
from the date of payment and aş such ment or adjustment to the Court whose 
- the Court cannot take cognizance of them. (1) 68 Ind. Cas. 780; 35 O. L. J. 71; 26 C. W. N. 529; 
The payments could not. be certifed on (1922) A.1.R.(0.)30, Pong oe ewe 


Appeal: against an order of the District 
Judge, Dinajpur,.dated the 25thof May 
1923, affirming that of. the Munsif, Second 
Court at that place, dated the 13th of July 


“1992. 
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duty itis to execute the decree and the 


- Court shall record the same accordingly. 


Under cl. (2),-the judgment-debtor also 
may inform the. Courtef such payment or 


adjustment and apply to the Court to issue 


a notice to the decree-holder.to show cause 
why such payment or adjustment should 
not be recorded as certified. The difference 
in the. language of these two clauses 
is apparent. In cl. (1) the decree-holder 


“isrequired only to certify such payment, 


whereas i@ cl. (2) the judgment-debtor is 
required to inform the Court of such pay- 
ment and also to apply to the Court to 
issue a notice to the decree-holder to 
show cause why such payment or adjust- 
ment should not be recorded as certified. 
The word. “certify” as used in the two 
clauses above quoted is not defined in 
the Code but has-received judicial inter- 


` pretation. It has, been held ina number 


of cases of this 'Court as well as in other. 


- Courts fhat in order to certify payment 
- it is enough that the decree-holder men- 
tions the fact of such payment in the 


application for execution of the decree in 
respect of the balance. MHusuffzeman 
Sarkar v. Sanchia Lal Nahata (2), Lakhi 


- Narayan Ganguli v. Felamani Dasi (3), 


as used in cl. (2) of that Order. 


Pandurang Balkrishna v. Jugya Bhan (4), 
Maslimant Mudaliar v. Sethni Swami Ayyar 
(5). ‘The same view has heen adopted by 
the Patna High Court in the case of Sheikh 
Elahi Bux v. Nawab Lall (6). Ifthe view 
firmly established by these cases and others 
that followed them is correct, the word 
“certify” as used in O. XXI, r., 2 (1) be- 
comes synony mous with the word “inform” 

Itis not, 
therefore, incumbent upon the decree- 
holder to certify payment by making an 
application, and if he is not. required to 
make an application, it is difficult to argue 
that Art. 181 applies. In the case of 
Bahy Md. Saha v. Aijanmai (1) the learned 
Judges conceded the correctness of the law 
as stated above. But they proceeded to con- 
sider ahat period of limitation would be 
applicable to an application by the decree- 
holder to record payment. 
word “application” in connection with this 


0 = aN Cas. 606; 43 C. 207; 20.0. W. N. 272; 23 


3 7 ind, Cas. 11; 20 C. L. J. 131 
(4) 59 Ind. Cas. 399; 22 Bom. L. R. 1120; 45 B. 91 
(5) 41 Ind. Cas. 701; 41 M. 951, (1917) M. W. N.-502; 
33 M. L. d. 219; 92M. L. T. 115. 
A 50 Ind*Cas, 364; 4P. L. J, 159; (1919) Pat. 
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“The use of the ` 


„a passing notice. 
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“matter might have misled ‘the jearned 


Judges. Tnere is no case directly on the point 
in this Court as against the view adopted in 
the case of Bahy Md. Saha v: Aijanmat 
(L) but the ‘questtan came up before the 


‘Bombay High Court in the case of Pandu- 


rang- Balkrishna v. Jagya Bhan (4) where a 
similar objection was taken and overruled. 
In that case a decree was passed in 1906 
making a certain quantity of paddy. or its 
equivalent sum of money payable by in- 
stalmefts commencing in 1907. It. ewas 
agreed that if two instalments were not 
paid the whole-decsee would be executed 
at once. The decree-holder filed am appli- 
cation for execution onthe 10th september 
1917 alleging that the first nine instal- 
ments from 1907 to 1915 had been paid 
to him regularly in January of each year 
as they fell due and as two instalments 
of 1916 and 1917 had not been paid he 
asked that the decree for the balance 
should be executed. The judgment-debtor 
denied having made any payment at all 
andas none of the alleged nine instalments 
had been certified and recorded by the 
Court, he contended that the Execution 
Court should not take cognizance of these 
payments and, therefore, the entire amount 
fell due on the date of the first default 
and the execution was barred by limitation. 
Tne learned Chief Justice considered the 
question of limitation and came to the con- 
clusion that there was no time required 
for the decree-holder certifying payments 

. ©. 


‘already made under O. XXI, r. 2, C. P 
. The view 
Narayan Ganguli v. Felanmani' Dasi (3) 


taken in the case of Lakhi 
points to the same conclusion. There is no 
doubt that in that case payments were 
made within three years of the date of the 
filing of the application for execution but 
the learned Judges obseryed that if there 
was no period fixed within which the 
decree-holder must certify, the decree-holder 
could certify part-payment af any time 
and if the payment was wjthin time so 


_as to prevent the decree being barred, the 


execution could not be said to have been 
barted. 


These is one other case which deserves 
In the case of Babu- 
bullar Roy v. Jogesh Chandra Banerjee 
(7) an*instalment decree was passed in 
1910, the condition being that in default 
of payment of one instalment the. entire 


(1) 50 Yad. Cai. 242; 23° 0. W, N3820. 


. 
e e 


' amount waseto become recoverable. -The - 
` decree was put to execution*in 1916 and. 
-ethe decrée-holder; to ‘avoid limitation, ` 
` alleged tincertified payments. The learned 


‘ any instalment ha 


<“ raised in this case really. turns on whether. 
the. decreé was saved from being barred. 


„it was,” 


Wa 


Judges remark thas is not proved that 


ther observe : e 
holder; states that he can certify the pay- 
ments made at any time. That is quite 
true, subject, 


must: take place within such ‘tine as is 


required to save the case from being. 
-barred by limitatione. He cannot postpone . 
` the @ertifiation for along period of years. 
` ‘and then say that he will save the decree. 
- from being barred by limitation by certify-. 


ing the payments then.. The point that is 


by reason of ‘these alleged uncertified 
payments. ) 

The last sentence is ambiguous 
but ifit is read with the previous finding 
of fact that it was not proved that any 


instalment had. been paid, the conclusion. 
: 4g perfectly correct : It is also right to say. 
‘that the certification cannot be postponed, 
indefinitely -for it must be made within, 


threa years. before execution is applied for, 


to. save “the decree from limitation. under.. 
`. the. last date payment (21st December 1919) 


-s 20, Indian Limitation Act-.or on the 
ground of waiver. The ‘decision is really 
in ‘support of the view I take of the law. 
Tt is ‘worthy of note that-one of the Judges. 


‘ (Pletcher, J.,) who decided: this case was a. 


‘partyoto the decision in -the case of: Lakhi 


Narayan Ganguli v: Felamani, (3). To- my. 


© miäd cl. (8) of O. XXI, r. 22 presents no, 
: ‘difficulty . as certification. of payments may- 


‘be made by the decree-holder by stating 
them in ‘his application for execution. 
.' We are; therefore, clearly of opinion 


‘- that “Art; 181 does not apply to the present 


fp ote mm 


gase ang that the decree-holder-is’ entitled 


“to prove the’ payments alleged by him. 


made in Kertick 1325 and *Pous 1326 and 


The next question that arises for consider- 
ation on the findings of the learned Jitdge is 
whether the application for execution is 


_ subsequent: payments, . i 


_ barred under s. 20 of the Limitation Act. The. 


last- payment alleged to haye been made 


1325 (corresponding to the 21st December 
1919) was clearly within three years: of the 


date of the application for execution. It: - 


is not the ‘deatee-holdér's:. cade that this 
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been paid. They fur-. 
“ The appellant, the decree-. 


of course, to the ordinary- 
rule of limitation that the certification. 


There is nothing to show that. 


AK 
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payment was entered ina way so as to 
bring it within s. 20 of the Indian Limita-: | 
tion Act. But his submission is that the . 
decree is an instalment decree. and that. - 
though it was provided therein that ih ` 
default of one instalment the whole decre- | 
tal amount would be reco¥erabl, the right 
which accrued to him from. time*to time - - 
from non-payment of any instalment was. 
waived by receipt of. default instalments 
which the judgment-debtor had-neglected 
to pay in time and hence Ws sight to 
execute the decree accrued from the date of 
the default of 1326 Chait. In support of 
this argument reliance has been placed 
upon the case of Surendra Nath v. Raja 
Rishikish Law (8). The principle of the 
Law of Limitation as laid in Art. 75, Limita- 
tion Act, has been applied to the case of 
instalment decrees and it must now be 
taken to be well-settled that waiver being 
allowed under cl. 7 of Art. 182, Limitation . 
Act time runs from the date ofthe actual 
default. See the case of Sital Chandra 
Nahar v. Hydar Molla (9). Ifthe plaintiff's 
allegations are correct he had received pay- 
ment of the kistsfor Kartick and Chaitra 1325 
and of the Kartick kist of 1326.- The next 
kist would be due in Chait 1326 (April 1920), 
Whether the period is counted from the 
end of Chaitra (15th April 1920) or from 


when the decree-holder exercised his right 


of waiver, the present application is clearly 


within time. We, therefore, -hold that 


-the view taken by the Courts, below that 


the decree-holder’s applications” is” barred 
by limitation is wrong and this appeal 
must be allowed. Got A Dy 
The result is that this appeal succeeds, 
the order: of the Court below dismissing 


‘the .decree-holder’s application for execu- 


tion must be set aside and the case must 
go back to the Court of first instance for” 
trial of the question’ of payment or stich | 
other questions that may arise in the case, 
Costs. will abide the result. ` 
We assess the hearing-fee 
at two gold mohurs. ..: 
Cuming, J.—I agree.. >- © 7 
f . - Appeal decreed, _ 


in ‘this Court 


` (8.79 Ind: Gas, 271; 27 O, W. N. 893; (1924) ALR," 
by -the judgment-debtor on the 6th Pous (0) 189 ANG ; 


(9) 940, 281; 1C. WYN. 289; 12 Ind. Dee, (ae) 
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ALLAHABAD HIGH COURT. . 
„First Cryin Appga No. 171 or 1922: 
January 14, 1925. 
Pr esent: MT. J ustige Lindsay . and 
- Mr: Justice Kanhaiya Lal. 
“Sheikh MUHAMMAD ABDUL MAJID 
z DerenpaNnT— APPELLANT 


Ta. _ versus 
Sheikh ALA BUK alias ALLAN— 
PLAINTIFE—RESPONDENT. 
Bengal N. W. P, and Assam Civil Courts Act {XII > 
of 1887), s. 21—Court Fees Act (VII of 1870), s. 7 (iv) 


. (£)--Suite V@uation Act (VII of 1887), s. 8—Accounts, 
_ Suit for—Appeal, forum of—Valuation of suit. 


In order to determine. the . proper Appellate Court 


‘what is to be looked is the value of the original suit, 


that is to say, the amount or value of the subject- 
matter of the suit, and the value must be taken to 
mean the value assigned by the plaintif in his plaint 
and notthe value as found by the Court, unless it 


` appears that either purposely or through gross negli- 


gence the true value has been altogether misrepre- 
sented by the plaintiff. fp. 1055, col. 2.] 
Madho Das v. Ramji Patak, 16 A 286; A. W. N. 


" (1894) 84; 8 Ind. . Dee, (N. s.) 196, followed. 


In a suit dor accounts the Court-fee has to be paid 
according to the amount at which the relief sought is 
valued in the plaint. The course of appeal iri such a 
suit is determined by the value of the suit and not by 


` the amount of the decree which may be passed by the 
_ Court. [p. 1056, col. 1.] 


` the pany Court passed a decree fora sum exceeding ; 


Case-law referred to. 
In a suit for account which-was valued at Rs. 2,500 


“Rs. 5,000 


Held, “that under s. 21 of the Bengal N. W.P. and 
Assam Civil Courts Act an appeal against the decree 
lay to the District Judge and not to the High Court. 
tp. 1056, col. 2.] 

First appeal from a decree of the 


, Subordinate Judge, Agra, dated the 18th 


of August. 1921. 
Mr. P-L. Banerji, for the Appellant, 
Dr. S. N. Sen and Mr. N. P. Asthana, for 


l the Respondent, 


e 


J UDGMENT.—A preliminary objec- 


. tion has been raised to the hearing of this 


appeal. Mr. Narain Prasad who appears for 
the plaintiff-respondent argues that the 
appeal does not lie to this . Court but to. the 


Court of the District Judge. 
The suit out of which the appeal has’ 


arisen wasa suit for accounts and in para, 8 
of the plaint the plaintiff stated that the 
valuation of the subject-matter of the suit 
for purposes of jurisdiction and payment of 
Court-fee. was Rs. 2,500. The suit was 
accordingly laid in the Court of the Sub- 
ordinate. Judge of Agra. The learned 
Subordinate Judge has given the plaintiff ae 


decree for Rs. 5,796-9-3. We have now this - 


appeal by the defendant -and the appeal is 


yalued in this Court at the amount which 


MUHAMMAD ABDUL MAJID Or ALA: BUX, 
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has: been awarded’ in- thee decreesof the 


’ Subordinate Judge. - 


Mr, Narain Prasad argues, and we thinks 


- correctly, that the appeal must’ lie to the 


Court of the Distsict Judge. If the 
valuation as set Out in the plaint is to 
determine the forum of appeal- then Mr, 
Narain Prasad’s contention is undoubtedly 


- correct. 


Mr, Peary Lal Banerji on the other hand 
has referred us to a Full Bench ruling of 
the C&lcutta High Court to be fount in 
Iijatulla Bhuyan v. Chandra Mohan 
Banerjee (1). He alse refers us toa Bench 
decision of'this Court to be ‘found*in Sri 
Raman Lalji v. Desraj (2). 

On the other hand, our attention has heen 
called to a ruling of this Court in Madho 
Das v. Ramji Patak (3) and also ~another 
ruling of a Bench of this Couft in Sudar- 
shan Das Shastri v. Ram Pershad (4). We 
arealso referred to a judgment of a Full 
Bench of the Madras High Owurt which is 
to be found in Putta Kannayya Chetti v. 
Rudrabhatta Venkata Narasayya (5). 

It appears to us after a perusal of these 
rulings and also of.the law on thé subject 
as contained ‘in s. 7 of the Court. Fees Act 
and in s. 8 of the Suits Valuation Aet of 
1887, that the preliminary objection must 
be upheld. 

In the case which was decided ` in this 
Court in Madho Das v. Ramji Patak (3) 
it was clearly ‘laid -down that in order to 


- determine the proper Appellate. Court what 
has. to be looked ‘at is ‘the value of the 


original suit, that ‘is to say,: the? amount or 
value of the ‘subject- matter of the” suit, and 
it was explained that the word “value” must 
be taken to be the value assigned by’ the 
plaintiff in his plaint and not the value as 
found by the Court unless it appears that, 
either purposely or throughs gross neglig- 
ence, the true value has “been altogether 
misrepresented by the plaintiff, J At 


` 289* of the report it is said that it” would be 


impossible to fold that the jusisdiction ‘of 
an Appellate Court should depend upon the 
amount of the tlecree of the Appellate Court. 
Itis the plaintiff's valuation, in his plaint 

(1) 34 G 954; 6 C. L. J. 255; 11 c. W. Me Pe 

(2) 5 Ind. Cas. 875; 32 À. 229; TA. LL.d 

YG A. 286; A. W. N. (1894) 81; 5 ind Deet (us) 


“GG ina. Cas. 385; 33 A. 97; 7A, L.J. 963 


Y) 39 Ind. Cas. 439; 40 M. 1; 32 M L. KAN ok, 
Ww. 580; {1917) M. W. N. 807; 


ee ee 
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|. which controls jurisdiction not only of the 
First Court but of the Appellate Court other- 
- wise there would beno certainty as to the 


Court in which a suit should be brought or 


“an appeal should be pPsought. 

‘This is a clear exposition of the law and 
one which we think*ought to be foJlowed in 
this case and was followed in the subse- 

e quent case reported as Sudarshan Das Shastri 
vy, Ram Pershad ($). N 

With regard to the case reported as 
Sri Raman Lalji v. Desraj (2) it professes to 


follow the Full Bench ruling of the Calcutta . 


` High Court reported, as Ijjatulla Bhuyan 
v. Chandre Mohan Banerjee (1). 
ruling in turn was based upon a previous 
ruling of the Calcutta Court which is to be 
found in Golap Sundari Debi v. Indra 
Kumar Hazra (6). In view of the interpreta- 


tion of theelaw which has been given forth - 


by the Benches of this-Court in the cases 


already cited we are unable to follow the .. 


Full Bench ruling of the Calcutta Court and 
are also unable to follow the Bench ruling 
of this Court reported as Sri Raman Lalji 
v. Desraj (2). z 
Tt seems to us that the law has been very 
clearly expounded in the Full Bench ruling 
‘of the Madras Court reported as Putta 
Kannayya Chetti v. Rudrabhatia Venkata 


Narasayya (5) and we arein agreement — 


with what has been said in that judgment. 
We think, it is sufficient for us to_refer to 
the provisions of s. 7 of the Court Fees Act 
“and s. 8of the Suits Valuation Act of 1887. 
The suit with which we are now con- 
cerned was a suit for accounts and, therefore, 
under the provisions of s. 7, para. 4, cl. (f) 
the Court-fee had to be paid according to 
the amount at which the relief sought was 
valued in the plaint. It is to be noted that 
in the case of suits which are referred to in 
8.7, para. 4 itis declared that in all such 
suits the plaintiff shall state the amount at 
| which he values the relief sought; and here 
“we maf also refer to the new provision 
which wag introduced into the C. P. O, 
: (6) 1 Ind. Cas. 86; 13 0, W. N. 493; 9 O. L. J. 367; 
5 M. L. T. 360. D 
e 
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That ` 


under O. VIH, r. 1 (7). It is now necessary 


[86 i. 0.1925] ` | 


for the plaint to contain a statement of the ` 


value of the subject-matter of the suit for 
purposes of jurisdiction and Court-fées so 
far as the case admits, and so when s. 8 af 
the Suits Valuation Act is considered it 
carries us back to the provisions of the 
Court Fees Act and obviously the yalue for 
purposes of jurisdiction is the value which 
the plaintiff sefs upon his claim in the 
plaint as directed in s. 7, para. 4 of the Court 
Fees Act asalso by O. VIL r. 1. 

We think with the learned J&dges of the 
Madras High Court that the confusion 
whichhas arisen inthe discussion -of this 
subject springs from the mistake which 
lies in supposing that the amount or value 
of the subject-matter of a suit is the real 
or market value. In our opinion it is not 
the real or market value which has to be 
taken into account for purposes of deter- 
mining Court-fee or jurisdiction. The 
value is the value which the plaintiff assigns 
to his claim in the plaint. In other words 
itis the “valuation” by the plaintiff as 
distinguished from the real or market 
value. : 

We are quite clear, therefore, that apply- 
ing the principles which have been laid 


down in Madho Das v. Ramji Patak (3) and: 


which we think ought to guide our decision,’ 


this appeal lies not to this Court but to the 
Court of the District Judge. The suit 
having been valued at Rs. 2,500 under s. 21 
of the Bengal, N. W. 
Courts Act XII of 1887 the appeal lies to 
the District Judge. i ‘ 


We have pointed out the difference of 


judicial opinion which exists with regard to 


the question now under consideration but ~ 


for the reasons given we follow the inter- 
pretation of the law which was laid down in 
Madho Das v. Ramp Patak (3). The 
consequence is that we direct that the 
Memorandum of Appeal be returned to the 


P. and Assam Civil - 


appellant for presentation to the’ Court of - 


the District Judge of Agra. The respondent 
is entitled to his costs in this Court in- 
cluding fees on the higher scale. « 

Z. K. Appeal dismissed, 


g END or VOLUME 86. 


., GENERAL INDEX. 


9 


VOLUME 86—1925. . = 


Accounts, settlement of—Balance, suit whether can be 
based_on-—~Suspicious entries, effect of. 


It is always open to’ a debtor or creditor to go 
through ac@ounts, whether mutual or one-sided only, 
to adjust’ those accounts and to agree that there is 

balance due from one tothe other, and that very 
agreement that.there is abalance due from one to 
the other, is in itself a perfectly good cause of action, 
and does away with the necessity of going into 
the antecedent accounts, and if the account stated 
is satisfactorily proved, judgment must be given in 
accordance With it notwithstanding that the party 
who has-signed the account as correct, wishes to 
re-open the account. The account may be re-opened 
on certain allegations such as fraud, but that does 
not alter the general rule that an account stated 
is itself an agreement which can be sued upon. 
. Where, however, the accountis sought to be prov- 
ed by the production of previous ‘entries which 
turn out to ba suspicious, ib. is open to the Court 
to investigate the correctness of the account stated 
and to come to a’decision with regard to it. A, RAM 
REKA v. RAM SUNDER Dupe, L. R. 6 A. 128 Civ. 


(1925) A. L R. (A) 295 834 
Acknowledgment, nature of. See LIMITATION Act, 


“1908, s. 19 228 


" Acts—General. 


Aet 1856--XV. See Hinnu Winow's RE-MARRIAGE 


Act. 
—— 1860—XLV. See Puna, Oone. - 
—— 1865—X. See Succession Act. 
—-— 1867-6-111. See PUBLIC GAMÉLING Act, 
——-— 1869—IV. See Divorog Act. 
—-— 1870—VIJ. See Court FEES AOT. 
—— 1871—I. See Oatriz Trespass AOT, 
—— 1872—I. See Evipenog Act. 
~— 1872--IX. See CONTRACT ACT. 
—— 1877—I. See'Spzcirto’ Rener Acrt. ` 
—— 1877--XV. See LIMITATION Act. 
—— 1878—VII. See Forest Act, 
—— 1878—XI. See Arms Acr. 
—— 1879—XVII. See LEGAL Practitioners Act. 


~ => 1881—V. See PROBATE AND ADMINISTRATION ACT, . 
meme -J88I1—RXVI, See NEGOTIABLE Instruments Act, ~ 
A E j. e - 


Acts—Genéral—concled 


Act 1882—II. See Trusts Act. 

-—- 1882—IV. See TRANSFER or Property Act. 
—— 1882—V. See Easements Act. 

—-"1887—VII. See Surts VALUATION ACT. 

—— 1887—IX. See Provincia, SMALL Causz Courts 


ACT. : 

— 1890— VIII. See GUARDIANS AND Warps Act. 
—- 1890—IX. See RAILWAYS Acr. 
—— 1894—I. See LAND Acquisition Act. 
—-- 1894—VIII. See TARIFF AOT, 
——~ 1897—VIII. See Rerormatory Scuoons Act. 
-— 1897—X. See GENERAL CLAUSES Act. 
-——- 1898—V. See CRIMINAL Procepurs*Cops 
—— 1899—IT. See Stamp Act. 
-—- 1899—IX. See ARBITRATION Act. 
— 1907—-111. _See-Provinoran INSOLVENCY Act. 
—— 1908—V. See Civin Procepure Cope. 
—— 1908—IX. See LIMITATION ACT. 
—— 1908—XVI._ See REGISTRATION AOT. 
—— 1909—ITT. See sf DENY Towns . INsoLyENcY 

“Act, 
—— 1911-—111. See CRIMINAL. TRIBES Aor. 
—— 1912—IT. See Co-operative SOCIETIES Act. 
—— 1913—VII. See Companies Act. 
—— 1920-—V. See PROVINOIAL INSOLVENCY Act. 
—— 1922—XI. See Income Tax Act. 


Acts—Bengal, © 
—— 1847—IX. See Benga, ALLUVION AND Dituvigy 
: _ ACT. > 
—— 1859 --V. See BENGAL QHATWALI ANDS ACT, 
1876 —VII.. See LAND, REGISTRATI®N Act. 
-1884—IH. See BENGAL MUNICIPAL AOT. 
1885—VIII. *See BENGAL TENANCY Aor. 
1887-—XII. See’ Benear, N.-W. P. AND ASBAM 
OiviL @ourte Act. 
1897-5V. See ESTATES PARTITION Act, 
1920—ILl. See CALOUTTA Rent ACT. ` 


ETE 


A `Acts—Bihar& Orissa. 





1876—VI. See Cuxora Nagpur ENOUMBERES 
STATES Aer, 
—— 1922 -VIL See yen AND Orissa MUNICIPAL 
ce - OTs eget IS ke 
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e -« vcts—Bombay, 
e 
Act 1866—VI. See Karacai Port Trust ACT, 





*— 1879-XVII. See DEKKHAN AGRICULTURISTS 
RELIEF ACT. j 
—— 1881—XXI. See Brosom®axp KAIRA INGUMBERED 
-  ESTÀTES Act. 
~— 1923— VI, See OANTONMENTS_ (Horsz-AccomMopa- 
TION) Act. 7 
. Acts—-Burma. 


— 1876—II. See Lower Burma LAND AND Revenue 
Act. 
——1899—I. See Burma GAMBLING Act. 
—— 1917—V. See Burma Excise Acr. ` 
—— 1922—IX. See Burma Pourts Acr. 
Acts—C. P. yy ee 


—— 1917—11. See O. P. Lanp Revenue ACT. | 
—— 1920—I. See O. P. TENANOY ACT. 


Acts—Madras, 


` =—- 18£4—V. See Mapras Looan Boaeps Act. 


— 1894—II, See MADRAS PROPRIETARY ESTATES 

5 VILLAGE SERVICE AOT. 

—— 1£95—JII, See MADRAS HEREDITARY 
OFFICES Act. 

— 1908—I. See Mapras Estates LAND Act. 

—— 192(—II See Mapras VILLAGE Courts ACT, 

—— 1920—XIV. See Mapras Loca Boarps Acr. 


Acts—Punjab. 


— 1913—I. See PUNJAB PRE-EMPTION Acr. l 
—— 1914—I., See PUNJAB Exorse Act. 


Acts—U. P. ` K 


—— 1873—XVIII. See N. W. P. Rent ACT, 
——— 1886—XXII. See Ovunh RENT ACT. 
—— 1901--1I. See AGRA TENANOY ACT, 
— 1901—111. See U. P, Lanp REVENUE AOT, 


—— 1903—II. See BUNDELKHAND LAND ALIENATION 


AoT, 
— 1910—l1V. See U, P. Excise Aor, 
— 1916— 11, See U. P, MUNICIPALITIES ACT. 


Regulations, 


—— 1814—XXIX. See BENGAL GHATWALI 
: b REGULATION, 
—- 1816—I. See Mapras REGULATION. 
a 1825—XI, See BENGAL ALLUVION AND DiLt- 
2 VION REGULATION. i 
~— 1827—V. See Bombay REGULATION. 
—— 1910—IV.® See BENGAL REGULATION. 


Lanps 


` — 1922—I. See MALABAR MARTIAL Law RRGULATION, 


Adverse possesšion. See O. P. O., 1908, O.°XXI, 
RR. 35, 36, 97, 98 * . A 439 
——— Hindu widow, death of}—Subsequentwossession 
by daughter-in-law—Suit by reversioner—Possession, 
whether adverse—Burden of proof—Prior suit—Plea 
of joint possession, effect of. e 
Where after the death of a Hindu widow, her 
daughter-in-law, the widow of her pre-deceased son, 
gets into and continues in possession of the properties 
which were in the possession of her mother-in-law 


for more thari 12 years, hey possession must be held . 


` INDIAN CASES, 


VILLAGE- 


[1928 
Adverse possesslon--concld, 


to be the possession of an ordinary trespasser, and 
the onus is upon the reversioner to show that ehe” pre- 
scribed for a title less than that ofa full owner. 
The fact that in a prior suit relating to some items of ® - 
property the daughter-in-law stated that she was. in 
joint possession with an alleged adopted son of her hus- 
band would not constitute a bar to her setting up the 
ples of adverse possession as against the reversioners in 
a later suit in regard to another item of property, 
especially when she did not set up in the prior suit 
title to any property as the widow of her deceased 
husband. M Koprarasu GuNICHANDILL SEKHARO Rao 
v. KOPPARAJU RAMARAJU & . 296 


Mortgagee, whether can deny mortgagor's 
title. See C. P. O., 1908, s. 11 849 


— of Hindu widow, who has remarried, of her 
first husband's estate, See HINDU Law 445 


— Possession under void mortgage—Subsequent 
void purchase, effect of—Animus possidendi. 

The quality and extent of the right acquired by 
adverse possession depends upon the claim accom- 
panying it and upon the nature of the animus possi- 
dendi, 

Defendant obtained a mortgage of certain properties 
belonging to a Muhammadan minor from the de facto 
guardian of theminorand obtained possession of the 
properties. He subsequently purchased the equity of 
redemption in the properties from the same guardian 
and continued to bein possession of the properties.. 
More than 12 yéars from. the date of the sale, the 
minor, after attaining majority, brought a suit to 
redeem the properties from the defendant: ` 

Held, (1) that both the mortgage and the sale were 
void transactions and that the possession of the defend- 
ant must, therefore, be regarded as that of a 
trespasser and was adverse tothe minor ; : 

(2) that from the date of the mortgage the defend- 
ant began to prescribe for a limited title as mortgagee,- 
but that from thedate of . the sale, he began to pre- 
acribe for an absolute title and that such absolute 
title having been perfected by the lapse of time before 
the suit for redemption was instituted, the suit was | 
liable to fail, M Aryisa Bivi AMMAL v. KALANDARSA - 
RowTHER ` 433 


, requisites of—Catching fish in tank, whether 
amounts to adverse possession. : ; 
To prove title by adverse possession it must be 

proved that the possession was adequate in continuity, 
publicity and extent. 3 
“ Evidence showing that fishermen caught fish in a 
certain. tank and gave a share of them to a certain 
person, does not amount to proof of adverse yessession 
by the latter over the tank. G BeJOY CHAND v. SARAT 
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Agra Tenancy Act (II of,1901), s. 82— Landlord 
and tenant—Sir land—Očcupancy rights, acquisition 
of —Trees planted by non-occupancy tenant—Holding, 
whether converted into grove. : o. 
Occupancy rights cannot be acquired in sir lend.. 
A non-occupancy tenant is not entitled to plant 

trees on his holding without the zemindars written 

consent. 

Guava trees planted by a non-occupancy tenant on . 
Bis holding without the written permission of the. 
zemindar, and which are scattered over a large area 
and do not in any way interfere with the agricultural 
nature of the land, do not convert the holding inta. 











d 


L. W. 227; 


* Court for 
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Agra Tenancy Act-coneld, 


-a grove, arid do not confer upon the tenant the status `` 


of a grove-holder. R.5 A, 
290 Rev. | 329 


s. 83—Landlord and tenant—Surrender 
without consent ef landlord, validity of—Liability 
of tenani i i wth 

- A tenfint may surrender his holding without the 

consent ofthe landlord by actually giving up the 

lands.. His only liability in such a case is to pay 
the rent for the first year of his non-occupation ; it 
does not extend any further. A KHARBAR v. ABDUL 

Raoor, L. 1gp A. 117 Rev. 872 


§.165—Suit for profits—Person allowed to 
- make collections, saver Ni can be impleaded as defend- 
ren who has been allowed by the lambardar 

to make collections, cannot be impleaded as a defend- 
ant to a suit for profits under s. 165 of the Agra Tenan- 
ey Act, as he is neither a co-sharer nora legal repre- 
“sentative or assignee of a co-sharer. A PURAN v. 
Kuua Ram, L. R. 5 A, 284 Rev. 400 


Civil)\—Question of fact—Procedure. 

gt ete ae of fact relating to ‘the founda- 
tion of the plaintiff's title is allowed to be raised 
for the first time «in the Appellate Court, the 
uestion: ought to be enquired into by the Court of 
first instance.. Ọ Morates Kuan v. IDRIS Kuan , 750 
,second—Alternative case not allowed to be 

set up by Trial Court—Case, whether can be set up in 
i eal. 4 
; sani eG alternative case is sought to be set up 
in the Trial Court but the Trial Court refuses per- 
mission for such a case to be set up and no objection 
to this refusal is taken in first appeal, the alternative 
case cannot be set up m second appeal. O SHEO 
MANGAL Sinan a JAGMOHAN Sinan, 12 O. L. J. 30; ga 
ALR (0) 329 indin of Peni based on entire 

sdence on record, whether binding. 

A ‘dading of fact arrived at bya lower Appellate 
Gourt is binding in second appeal where it is based 
on a proper consideration of all the evidence avail- 
able. The omission to consider material evidence on 
the record, however, vitiates a finding of fact. M 
SEORETARY OF STATE EOR INDIA v. Nanpyappa SHETTY, 21 
(1925) A. I. R. M.) 447 > 919 


- ma Finding of fact based on weak 
i hether binding. f 
E of fact, cannot be interfered with on 
second appeal on the ground of the weakness or 
meagrengss of the evidence on which it is based. N 
Raxneo v. GANOBA, 8 N. L. J. 29; (1925) A. I. R. a 


m Finding of Tiot buien partly on in- 
issį vidence—Remand—Procedure. 

La aeng ding of fact arrived at by the lower 
Appellate Court is based partly on inadmissible evi- 

. dence the finding is” not binding in second appeal and 
the case must be remanded to the lower Appellate 
a finding based on evidence which is admis- 
Cyoont Lat KHEMANI v. Nip MADHAB BARIK, 


A Hazari v, Ram Durar, L. 
e 














ible. G 
41 C. L. J. 814 


’g statement—Corroboration—Spots of 
ARU clothes—Motive. See PENAL CODE, 1307 
- B. 


302 at 
bitration Act (IX of 1899), 8,15, See C. P. C, 
? "808, 0. XXL 1.5 = 1013 
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“the Arms Act. 
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Sikh wearing sword, whether guilty of ojfence— 

“Kirpan”, meaning of. k 

By virtue of Sch. IT, 3 (6) to the. Arma Act a 
Sikh possessing or wearing one sword cannot be held 
guilty of an offence und8ws. 19 (f) of the Act. 


The meaning of the word “kirpan” discussed. L 
Hari Siyan v. Extperor, 6 B. L. J. 265; 5 L. 308; (1924) 
A. I. R. (L.) 600; 1 L. C. 54;-26 Or. L. J. 661 37 


——— 88.19 (f), 20—Arms, illegal possession of ~ 
Concealment—-Conviction under s. 20, when justified 
— Possession. ; 

Section 20 of the Arms Act applies only to cases 
where tle import or exportof arms is attempted and 
not to every case of possession or concealment of arms. 
When a man is in illegal possession of arms he does 
not usually carry them apenly but takes some steps 
to conceal them from the public. Ineorder, éherefore, 
to briwg a case within -the meaning of s. 20 of the 
Act, something more than a mere ordinary conceal- 
ment should be established. 

-Accused was sitting on a charpoi upon which also 
lay a gun covered with a dotahi: 

Held, that the accused was not guilty of an offence 
under s. 20, but only of an offence under s. 19 (f) of 
L CHANNAN SINGH v. Emperor, 26 P. 
L. R. 49; 26 Cr. L. J. 733; (1925) A. I. R. (la) 395; 6 L. 
151 221 
Bahi account—-Alteration in balance—Plea of pay- 

ment—Burden of proof—Civil Procedure Code (Act 

V of 1908), s. 115—Revision—Finding of fact based 

onno evidence, whether binding. 

A finding of fact which is not based upon any evi- 
dence is not a good finding in Jaw and can be interfer- 
ed with on the Revision Side by the High Court. 

+ ‘Where ina suit to recover money on the Balance 

of a bahi account it appears that the balance has been” 

altered, it is for the defendant to prove that the 
alteration had been made after the balance had been 
struck or that it had been made without his knowledge 

‘or consent, and jn the absence of such evidence the suit 

is not liable to be dismissed on account of the altera- 

tion, . f an 2 

Where in answer to such a suit the defendant ad- 


mits the striking of the balance and pleads payment 


the onus of proving payment lies upon him. L Inpras 
MAL-JUGAL KISHORE v, Liss Ram, 6 L. L. J. 593; (1925) 
A. I. R. (L.) 278 . 383 
Bonami transactlon—Proof—Principles applic-, 
able. 
- Among Indians there is a common and inveterate 
habit of entering into benami transactions. z: 
Where a question of benami arises and by reason 
of the antiquity ofthe transactions it is not possible 
to prove who actually paid the consideration money, 


_the Court must be guided by the reagonable pxo- 


babilities, legal inferences, surrounding circumstances 
of the time, and the relations between actual pur- 


- chaser and the alleged benamidar and the subsequent 


dealings of the parties with the property. © ZAITOON 
Bust v. ABID, 12 O. L. J. 142; (1925) A. I; R. (0.) 366 
s i é ; 874 

——_—— Source of purchase*money~-Custody of docu- 

ments—Tests, whether conclusive. ° 

In considering’ whether a purchase is benami, the ` 
source of the purchase-money though an important 
criterion isqot a conclusive one. -Noris custody of 
documents wholly decisive. M In re Yaurswarapu 
GaNGAMMA : 


á 272 
` Bengal Alluvion and Diluvion Act (IX of 1847), 


See RENGAL ALLUVION AND DILUVION REGULATION XI; 
oF 1825, s. 4 gé i 9 


' A 
` Br a D < 
. A "r Kak 


ad 
‘ wer, 


ADEI o ‘ 


1640 
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1925. 


Bengal Ailuvion ‘and Diluvion-Regulation XI of” Bengal, N.-W. P. and’ Assam GIVII Courts -Act 


1825, 8. 4—Land covered by water af time of Per-. 


_manent Settlement—Re-appearance—Liability to 
” assessment—-Bengal Allusion and Diluvion Act (IX 
of 1847). , bone ae é 
. Land coveredby water ab the time of the Perma- 
nent Settlement is liable tp additional assessment if 
itre-appears and comes into existence as land stibse- 
quent to the Settlement. G SEORETARY or STATE FOR 
NDIA v. SARAT SUNDARI Dest, 29 O, W. N., 195; (1925) 
-LR (C)447 . ; 110 
Bengal Ghatwall Lands Act (V of 1859), pre- 
` ambio. See BENGAL GHATWALI Lanns REGULATION 
(XXIX or 1814), 8.1 | * 163 
‘Bengal Ghatwall Lands Regulation (XXIX of 
_ 7814), 8. 1—Bengal Ghatwali Lands Act (V of 1859), 
Preamble—Bengal Regulation (IV of 1910), se. 2, 4— 
Birbhitm ghatwalis, whether alienable—Ghatwali, 
whether can be sold in execution of decreé obtained 
‘against ghatwal—Life-interest of ghatwal, whether 
canbe sold. | 
The provisions of a. 4 of Bengal Regulation IV of 1910 
donot necessitate the appointmentofa ghatwalas sardar. 
** Bengal Regutationw IV: of 1910 is a permanent en- 
actment, and the’ fact that under s. 2 of the‘Regulation 
the power to ‘exténd or withdraw its provisions has 
been entrusted:..to the Local Government does not 
affect its permanent character. 
It is only'thé duty of supporting: the Police imposed 
by s. 1“ of the Bengal Ghatwali Lands Regulation 
“XIX -of 1814 which distinguishes the position of the 
Birbhum ghatwals from that of ordinary zemindars, 
and it is this duty of supporting the Police which 
is expressly dealt with in Bengal Regulation IV of 
1910. Where this duty has been commuted for.a 
.money*payment there is no duty left on the ghatwals 
beyond the-duties of ordinary zemindars. | 
: Tn Ganea where ‘the performance of such services as 


rendered the Birbhum ghaiwalis inalienable has been’ 


released in -consideration of money payment, the 
ghatwalis have ceased to be inalienable and are liable 
to attachment and ‘sale in execution of decrees 
obtained ahainst the.ghatwals. >. 

- No inférence can be drawn from the preamble to 


Bengal Ghatwali Lands Act V of 1859 to the effect that - 


the lifé-interest of a ghatwal can be sold in execution of 
a decree obtained- against the ghatwal. Pat BANSI- 
. DHAR'V. AsHUTOSH Dro, 6.P. L. T. 106; (1925) Pat. 22; 
- (1925). A. I. R. (Pat) 346; 4 Pat 272 163 
Bengal Munlcipal. Act (III af 1884), s. 245— 
“ Bustee containing huts and also pucca buildings—, 
Action under section, whether can be taken—Costs— 
‘Appellate Courte power of, to modify order of 

" Trial Court—Cross-objections, absence of. 
. A` Municipality is competent to deal with a collec- 


tion or blockgof huts in a bustee under s. 245 of the . 


Bengal Municipal ‘Act, even though within the area 
which is locally known as the bustee, there may’ be 
~pucca buildings. is : 

“The ordinary rule of law is that aosts follow the 
event. Where a Trial Court taking a certain vigw of 
the facts of the cage makes an order directing the 


parties to bear their own césts, but the Appellate Court 


, while confirming the decree of the Trial Court differs 
from fi as to the view of the facts on which the 
„order as to costs was based, it is justified in making 
an order that the costs 8hould be accor@ing to the 
otdinary rule, even though there is no cross-objection 

_.. before it with regard to the.order of the Trial Court 


* ditecting the parties to bear their own costs. CG NAYAN” 


`- Mongani Dass v. OHAIRMAN oF THE Commissioners OF 
THe Hownan MuNiGIPALITY, 29 ©. W, N. 445;' (1025) A. 
LR. (0) 678° 52 7 618 


“DEARISH 


XII of 1887), 8.13. SeeC.P..0., 1908, ss. 2 (2), 
775 


( 
38, 47 Ce A 
——— 8. 21— Court Fegs Act (VII of 1870), s. ? tix 
“(f)—Suits Valuation da ‘Ort ki PA s. g9 

enni, suit for—Appeal, forum of-~Valuation 

OF Suti. f 

order to determine the propef Appela 

what is-to be looked is the mie D the: ener pe 
that is to say, the amount or value of the subject= 
matter of the suit, and the value must be taken‘to 
mean the value assigned by the plaintiff in his plaint 
and not-the value as found by the Court, ubless it 
appears that either purposely or through gross negli- 
gence the true valuehas been altogether misrepre- 
sented by'the plaintiff. 

In asuit for accounts the Court-fee has to be paid 
according to the amount at which the relief sought is 
valued in the plaint. The course of appeal in such a 
suit is determined by the value of'the suit and not by 
we amount of the decree which may be passed by the 

our. ; 

In a suit for account which was valued at Rs. 2.500 
the First Court passed:a decree fora sg eedi 
Rs. 5000: P l um exceeding - 
. Held, that under s, 21 of the Bengal N, W.P. i 
Assam Civil Courts Act an appeal ainia ee 
lay to the District Judge and not to the High Court 
A MuHAMmMAD ABDUL MAJID v. Ara Box, 23 A. L. J. 
216; (1925) A. I. R. (A) 378 1055 
Bengal Regulation (IV of 1910), ss. 2,4. See 
| es Punu Lanns ReauraTion (XXIX or 

, 8 ` 2 63° 
Bengal Tenancy Act (VIII of 1885), s5. 30 Ka. 
. 31 (b)—Enhancement of rent, suit. for—Revenue 

Oficer, repart of, insuficient—-Particulars—Proce- 

UTE. ` i 

Where in a suit for enhancement of ren 
s. 30 (a} of the Bengal Tenancy Act, the Oourt ae 
satisfied with the report of the Revenue Officer under 
8. 31 (b), it should direct a further enquiry setting 
out what.further materials are wanted. to come to a 
proper decision. O PRANESH CHANDRA SEN v, BANWARI- 
LAL SHAH P : a 533. 

= ~ $. 50 (2)—Fizity of rent—Presuniption— 
enmar change in Re effect of. 

norder to rebut the presumption arisin. 

s. 50 (2) of the Bengal Tenancy ‘Ket it is ae ee 





_ sary that the change in the rate of rent should have’ 


been substantial. Where a landlord does not want to 
alter the rent to. any substantial extent but wants. 
evidence for rebutting the presumption which the law: 
raises in favour of the tenants and fon that purpose 
makes a nominal alteration in the rent and the posi~ 
tion is accepted by the tenants themselves, it amounts 
to a change -in the rate. of rent which. destroys the: 
presumption of the fixity of rent from the time `of the 
ermanent Settlement. C` Dwispas CHAKRAVARTY Ve 
——— 8. 50 (2)—Landlord and iain Naito 
‘ payment of rent—Presumption—Slight variation in 
rent, effect of~-Question of fact—*Appeal, second 
The question as to whether a tenant has held ‘the 
land of his tenancy for more than twenty years at a 
uniform rent so as to give rise to the presumption 
contained ins. 50 (2) of the Bengal Tenancy Act, isa 
question of fact and the decision of the lower Appel- 
late Court thereon is not liable to be challenged in 
second apil. : i : 
A slight variation in the rent, even thou, ; 
kn an ke not gorre 8 TU of the eae of 
ə presumption contained in s, 50 (2) of the Bi ' 
ETE neg (2) of the Bengal | 
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Per Cuming, J—-A fact has often to be proved‘or . Agricultural Yease—Hvidence Act (I of 1872), a 


not, preved by inferences drawn from the-facts’ that 
are proved: Such inferences are inferences of fact and 
. ģ finding based on them calinot be challenged in 

secdad appeal. C ALIMUDDIN MOLLAH v. K.S. BANER- 
JER, 41 O. L. J. 135; 29°C. W. N. 500; (1925), A.-I. R, (0:) 
632 e 316 





a 50 (2)—Quinquannial Register, taluq not 
entered in—Presumption, whether rebutted—Hagqiyat 

“papers, whether admissible against tenant. 

The mere fact thata talug is not entered-in the 
Quinquennial Registêr is ‘not-sufficient to rebut the 
presuniption, gising under s. 50 of the Bengal Ten- 
ancy Act.°. S 

Hagiyat “papers being papers submitted by the 
zemindar have no value as evidence against the 
tenant, © Heu Osanpra Roy Onoupnury v. Benayak-~. 
pas AcBARJT CHOUDHURY j 538 
~——— 88, 50, 115—-Reċord of Rights, final publi- 

“cation of-—-Presumption of fixity of rent, whether- 

can be claimed—-Circumstances, other, whether can 
“be ernsidered. | z 
` The word “thereafter” in s. 115 of the Bengal 
Tenancy Act means “after the particulars have been, 
finally recorded after’ raconraa to all the provisions 
contained in Chap X ofthe Act for the attainment of, 
finality in ttfs-respect " 

After a Record of Rights’ becomes final a tenant is 
debarred by the provisions of s. 115 of the Bengal’ 
Tenancy Act from claiming the presumption under 
s. 50 of that Act.. : 
~ But the other circumstances of the case must be 
considered by the Court in order to enable it to come, 
to a.conclusion whether the rent payable by the tenant: 
is enhancible or not. O-Sarat CHANDEA PAL v. MAHAN- 
MAD AKBAR s . : 753 
~——— s. 60—Land Registration. Act (VII B. C. 
. of 1876), 8.- 78—Registered owner--Suit for rent—. 

“Tenant, liability of. - 

Where a person hag been registeréd as owner of 
certain land under the Bengal Land Registration Act, 
the tenant holding the land is precluded, under.the 
_ provisions -ofs. 60 of the Bengal Tenancy Act, from 

pleading inasuit forthe recovery of rant by the 
registered owner that the latter is not the true owner 
of the land. f i 
: Under s..78 of the Bengal- Land Registration Act a- 
tenant is not bound to pay rent to a person whose 
nam> has not beea registered under that Act. 

. Section 6) -of the Bengal Tenancy Act, and s. 78 of 
the Bengal Land Registration Act are complementary 


to each other and must be read together. C DEBENDRA . 


Lat Panga v. NILMONEY PRODHAN 865 
“—+—<— ss. 61, 62—-Deposit under s. 61—Receipt 
- granted*-Presumption—Failure of Court to fix seal, 

` effect of. - 
Where a receipt in respect of a deposit has been 
given under s. 62 of the Bengal Tenancy Act, it must 
be presunfed that the Court was satisfied at the 
tims the receipt was given that the applicant was 
entitled undér s. Gleof the Act to: deposit the rent, 
end the mere fact that the Court failed to affix its 
ssal to the receipt would not operate “to deprivé . 
the defendant making ‘the deposit of his’ just’ rights.’ 
Pat Tora Lat Das v- TN. ParTrRIDGE, (1925) Pat. 41; 
(1925) A. I. R. (Pat.) 387; 4° Pat. 285; 6 P. L.T. ae 
` e 

- S$. 74—Lease—Stivulation to pay abwabs, 
whether can be enforċed-—Transfer of Property Act 


à 





“(IV of 1882) s. +117 —Construction of document - 


Tai 


_ &- proper manner. 
ing boundaries, embankments and water-courses and 


92—Written contract~Circumstances under which 

contract entered into, evidence of: admissibility of. 

A stipulation in -æ lẹase whereby the thikadar 
covenants to pay cértain items named in the lease 
which are in the nature of gbwabs in addition to the 
rent but which are included in the total jama payable 
under the lease, is yoid under s. 74 of the Bengal 
Tenancy Act and cannot be enforced against the , 
thikadar. ; 

Embankment cess, costs of acquittance, dasahra, 
and chait nawmi farmaish, tika bheti, guru bheti, 
baicha pi®jangla isimnavisi, kathiari, diwani dastur 
and mahal uprohiti are all in the nature of abwabs, 
or illegal exactions, within the meaning of s. 74 of 
the Bengal Tenancy Act®and a stipulation in a 
kabuliyat to pay any of these items fo addition to 
the rent payable under the kabuliyat is void and un- 
enforcible. 

In deciding the question whether certain items 
mentioned in a lease are, or are not, in the nature of 
abwabs within the meaning of s.74o0f the Bengal 
Tenancy Act, the terms of the particutar lease must 
be considered and the construction of one document 
is not necessarily of much assistance in considering 
another. . 
` A lease of certain villages contained the following 
clause:—"In case Survey is made of the aforesaid villages 
either privately or by the Government under any law 
in force for the time being the said thikadar shall 
make honest and proper pairwi and bear the costs of 
the same :” - 

Held, that the costs which the thikadar undertook 
to bear under this clause were the costsof making 
proper pairwi and did not include the landiord's 
portion of the Government's expenses of conducting 
the survey. e 

Under the terms of a thika lease of certain villages 


/ the lessee was to have a considerable area of the 


villages under his own cultivation. He was also to 
pay a produce rent in addition to the cash rent and 
in case of dispossession he was to get half the crop 
grown on the zeriat lands, the other half going to 
the landlord. Lands left vacant or abandoned were 
to be brought by the lessee into direct cultivation or 
settled with other tenants, and he had also certain 
obligations to see that the lands were cultivated in 
He wasto take care of the exist- 


was not to allow the water to be taken into other 
elakas- 

Held, that the lease was one, for agricultural 
purposes within the meaning of s. 117 of the Transfer 
of Property Act, and was, therefore, governed by 
the provisions of the Bengal Tenancy Agt and net 
by. the provisions of the Transfer of Property Act. 

Per Dawson Miller, C. J.—Evidegce of circum- 
stances „under „which a contract was. entered into 
cannot alter the plain meaning of the written contract 
but may be admissible to explain any latent ambigu- 
ty, if “such exists, in the document. Pat W, W, 
Brovcxe v. Cunatar Kumakt Dev, (1925) A. L R. 


(Pat) 4219(1925) Pat. 89;6 P. L.T. 331; 4 Pat, 406 


e “597 

£.93—Common manager, appointment of, 

applicatien for—Appointment, when to be made— 

Co-sharer, “not party to dispute, effecte on—Civil 

- Procedure Code (Act V of 19081, s. 115—Revision?— 
Discretion, exercise of, interferetice with. 

‘The igh Court is reluctant in the exercise of itg 


. 


. 5 6 
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+ yevisional jurisdiction to interfere with an order of 
the lower Court in the exercise of its discretion, 


* The District Judge has power under s. 93 of the: 


Bengal Tenancy Act to appoint ‘a common manager 
in case there is a disputeeas to the management 
between the co-sharers, if such mis-management is 
likely to cause. injury tẹ the private rights of the 
eo-sharers. Where, however, the appainthient of a 
common manager is likely to. affect a co-sharer who 
e has opened a separate account and is in peaceful pos- 


session of his estate and is entirely unconnected with . 


the quarrel between the other co-sharers, who own 
only a small share in the estate, the appointment 
shoeld ordinarily be refused. 

Where a dispute between ‘co-sharers is likely to 
cause injury only to themselves it may well be avoided 
by a partition, suit and by the appointment of a 
Receiver in the course of that suit. A Receiver ap- 
pointed by a Civil Court in the course of a partition 
suit does not usually involve the consequences which 
the appointment of a common manager under s. 93 of 
the Bengal Tenancy Act does, and if the co-sharers 
can easily avoid the necessity of an application under 
s. 93 by bringihg a partition suit the Court should 
not ordinarily give relief on an application under 


this section. © Promotrua Natu MITTER v. MANMATBA- 


Natu Mrrrer, (1925) A. L R. (0) 686; 52 O. 231 610 


—~—— sS. 95—Common manager, position of— 
Execution of decree against common manager— 
Sanction of District Judge, whether necessary— 

_ Civil Procedure Code (Act V of 1908), s. 47, O. IX, 
r. 8—Execution of decree—Objection, dismissal of, 
in default Appeal, whether lies, 

The position of ‘a common manager appointed under 

s. 95 of the Bengal Tenancy Act is analogous to that 

of a Receiver appointed by the Court. s 
Before asdecree for rent can be executed 

against a common manager appointed under s. 95 of 

the Bengal Tenancy Act, the sanction ofthe District 

Judge who appointed him must be obtained by the 

decree-holder. : 4 
No appeal lies against an order dismissing an 

objection to an execution for default of appearance 

of the objector. Pat Durea Prasap v. Forzes, 6 P. L, 

T. 127; (1925) Pat. 109; (1925) A. I. R. (Pat.) 374° 787 


ge s. gana pe dipan, determination of; 
in absence of some owners—Record of Rights, 
ANG aka he oh correciness, ne ai! 
n Executive cer acting under the provisions 
of s. 103 of the Bengal Tenancy Act as it stood in 1896 
has no power to determine the boundaries between’ 
conterminous estates as to which a bona fide con- 
troversy exists between the owners of such’ estates - 
and an entry made in the Record of Rights in pursuance 
to'any orde» passed concerning such dispute in the 
absence of some of the owners ofsuch estates will 
not carry witle it the presumption of correctness, 
C Brsor ene v. SARAT Kumar Roy ` 767 
~ S8: 105,187, 188—Civil *Procedure Code 
~ (Act V of 1908), ©. XXIII, r. 1—Settlement of fair 
e and equitable rent, application for—Landlords. all 
whether must join— Withdrawal of one e landlord 
after Hiei : 3 proceedings, efect of—With- 
raweal of plaintiff without consent -plainti 
betta permissible. š ied sa plaines, 
ection 187 of the Bengal Tenancy Act governs all 
cases of applications by landlords whether as a 
dividuals or asa jqjnt body, and under that section 
an am mukhtar duly empowered can represent a 
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landlord for the purposes of an application ora suit 
under s. 105 of the Act. - Š ne 
Where an application under s. 105 ofthe Bengal 
Tenancy Act is made By the entire body of landlordg. 
there is sufficient compliance with the provisions of 
8. 188 of the Act, and the subsequent withdrawal from 
the proceedings of one of the landwrds does not render 
them invalid. ; re : 
One of several plaintiffs ina suit under s. 105 of 
the Bengal Tenancy Act: should not be permitted’ to 
withdraw from the proceedings without the consent 
of the other plaintiffs and where such permission is 
wrongly given it cannot prejudice the other plaint- 
iffs in the prosecution of the suit. C Jo@@xpra Narain 
SINGH v. Monamep ISMAIL Cuoupnury, (1925) A. L R. 
(C.) 637; 52 C. 139 “1035 


$.148A—Suit for rent—Co-sharer landlord 
impleaded as defendant—Plaintiff's share of rent 
= beac eae whether can question plaintiff's 
title, 


In a suit framed according to the provisions of 
s. 148A of the Bengal Tenancy Act, where the tenant. 
defendants do not allege that any co-sharer landlord 
has been left out from the suit, or that they have paid 
rent to. the co-sharer in excess of the share alleged by 
the plaintiffs to be held by such co-sharer, it is not 
open to the tenant-defendants to question the share 
of the rent payable to the plaintifis-landlords. the 
- In an ordinary suit for rent not framed according 
to the provisions of s. 148A of the ponpa Tenancy Act 
where some of the co-sharer landlords bring a suit 
for their share ofthe rent and the other co-sharer 
landlords are not impleaded as parties to the suit, it 
would be open to the- tenant-defendants to call upon 
the plaintiff to prove that he is entitled to realize the 
share of the rent as claimed by him. But, where 
the plaintiffs have made their co-sharer a defendant 
in the suit and have alleged that the entire sixteen 
annas of the rent is payable to them and the co- 
sharer defendant, and the tenant-defendants do not. 
allege to have paid any rent to the co-sharer defend- 
ant in excess of the share alleged to belong to him, it 
is not open tothe tenant-defendants to question the 
share of the plaintiffs. Pat Brat Sareuav. HULAS 
MAHTON 559. 

s, 150—Civil Procedure Code (Act V of 


1908), s. 99—Landlord and tenant—Suit for rent ~ 
Plea that amount claimed is excessive, whether can be- 


entertained—Payment of amount admitted, whether - 


condition precedent—Failure to make payment, 


effect of. . 


Under s. 150 of the Bengal Tenancy Act, where a 
defendant in a rent suit admits that monéy is due 
from him to the plaintiff on account of rent, his plea 
that the amount claimed is in excess of the amount 
due Gannot be taken cognizance of by the Court unless- 
he pays into Court the amount so admitted to be due; 
irrespective of the fact whether the burden of prov- 
ing the plea lies on him or on the plaintiff. | 

,_. Where a rent suit is decided on the merits over- 
looking the provisions of s: 150 of the Bengal Tenancy 
Act, the defect in the procedure cannot be said to 
affect the decision of the case on the merits or the 
jurisdiction of the Court, and such defect does not,. 
per by virtue of the provisions of s. 99 of the 

. P. O., make it compulsory for an Appellate Court 
to reverse the decision ofthe Court below. In such 
a case the defect can be cured bye directing the 


nos * i 


e 
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defendant to pay into Court the money admitted by: 
him to be due to the plaintiff. . 3 


Per Mullick, J—Section 150 of the Bengal Tenancy 


Act is not designed ‘to relieve éhe landlord of the, 


burtlen which lies upon him of proving his claim but 
to give both parties a chance of avoiding further 
litigation. In many gases a landlord will give 
up a substantiad part of his claim if the tenant makes 
a fair offer Accompanied with costs. The section is 
not really penal, for the dishonest tenant may always 
evade it by pleading an absurdly low amount: it is 
intended to benefit the honest tenant and the honest 
landlord. Pat Kesno PRASAD SINGH v, TRILOKE Natu, 
oe” A.J, R. (Pøt.) 489; 4 Pat. 304 - 841 


ss. 159, 158B. See O. P, C., 1908, O. XXI, 
j 575 





R. 90 


~~ S. 174—Civil Procedure Code (Act V of 


1908), s. 115—-Application to set aside sale, dismissal 
o of, for default—Appeal, whether lies—Revision. 

No appeal lies against an order dismissing an 
application, under s. 174 of the Bengal Tenancy Act 
to set aside a sale, for default of the petitioner, but, in 
a proper case, the order can be dealt with in revision. 
G.DEBRANI DEBYA v. SARAT Kumar Roy, 390, L. J. 522; 
(1924) A. I. R. (C) 791 L 264 


Bihar and Oyssa -Municipal Act (VII of 1922), 
8S, 259, 263, 373—Dangerous or offensive trade 


— License, refusal ` to grant—Reasons, omission to: 


state—Refusal, whether illegal—License, whether 
can be refused onreligious or sentimental grounds 
—Municipal limits under s. 259, what may be— 
Sanction to prosecute, form of. 


Under s. 259 of the Bihar and Orissa Municipal 
Act, a ‘Municipality is entitled to declare the local 
limits contemplated in the section to be the whole 
area of the Municipality. 

Sub-section (2) of- s. 259 of the Bihar and Orissa 
Municipal Act is not included within the purview of 
.5. 373 of the Act, and the provisions of the latter 
section are not, therefore, applicable to-a case where 
a Municipality refuses a license for the catrying on 
of a particular trade within Municipal limits. 

A license cannot be refused under s. 259 of the 
Bihar and Orissa Municipal Act on merely religious 
or sentimental grounds. The provisions of sub-s. (2) 
‘of s. 259 supply. the only reason for which a license 
can be refused. Where it does not appear that the 
Municipality has refused a license on any ground 
other than that mentioned in sub-s. (2) of the section 
the mere omission to mention the reason specified in 


the sub-section cannot be regarded as rendering the - 


. refusal illegal. 

A report was submitted tothe Vice-Chairman of a 
-Municipality for sanction to prosecute the accused 
under s. 263 of the Bihar and’ Orissa Municipal Act, 
and the whole circumstances of the case were set out 
jo detail in the report. The Vice-Chairman sanc- 
tioned the pfosecution but his order did not definitely 
state the offences of which the accused was alleged to 
be guilty: a) : 

Held, that the report must be read along with the 
order of the Vice-Chairman and that there was no 
irregularity in the form of the sanction. Pat Maparan 


“KASSAB v. EMPEROR, 4 Pat. 311; 26 Or. L. J. 900; 6 P. ` 


L. T. 528;3 Pat. L. R. 150 Cr.; (1925) A.I. R. (Pat.) 540 
96 


See INTER- 


Bombay Regulation v of 1827). 
S _ 757 
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Bond—Instrument containing promise to re-pay loan 


‘of grain with interest in kind, whether bood Be 


LIMITATION Act, 1908, s. 2 (3) 


Breach of- contract—-Wrongful dismissal—- 


Damages, suit for--School master—Management of. ° 
school, change of—Assignment of cbntract,” absence ~ 


of, effect of—Notice, whether necessary. 

Municipal Council took over the management of 
a School from a society. Before taking over. the 
management, the Council gave an intimation to the 
staff of the school, including the plaintiff, that the 
services of the staff would not be required after the ` 
closing of the school for midsummer holidays. The 
plaintiff continued as teacher for some days after the 
change in nganaken and his services were then 
dispensed with, without any fresh notice. In a suig 
for damages for wrongful dismissal without proper 
notice, against the Municipal Council : 

Held,-(1) that the mere fact that the management 
of the school was taken over by the Municipal Cofincil 
did not necessarily imply that all the liabilities and 
outstandings and contracts of the society were taken 
over; that the plaintiff's contract was not with the 
school, for the school being an unregistered body had 
no existence as such, but with the society, and that so 
long as the society did not assign the cofftract to tha 
Municipal Council, the plaintiff could not hold the 

«Municipal Council responsible ; 

(2) that in the absence of a definite appointment of 
the plaintiff to the staff of the school, the plaintiff 
could not be held to be a servant of the Municipal 
Council by reason merely of the fact that he had 
continued to work on the staff, and that the services of 
the plaintiff were, therefore, liable to be terminated 
without notice. M CHAIRMAN OF Municrpan Oouncit, 
CALICUT v. VATTONI Kesava Menon 509 
Broach:and Kaira Incumbered Estates Act 

(XXI of 1881), s. 28 —Estate restored to successor 

of Thakor—Successor, whether competent to mortgage 

estate beyond his lifetime. E 

Where an estate is taken under management under 
the provisions of the Broach and Kaira Incumbered 
Estates Act during the lifetime of one Thakor and is 
subsequently restored to his successor, such successor 
isa Thakor within the meaning ofs. 28 of the Act 
and is prevented from mortgaging the estate beyond 
his own lifetime except with the sanction of the 
Commissioner. :B GAVRISHANKAR BHAISHANKAR THAKOR 
v. MADHAVSANGJI JESANGSI, 27 Bom. L. R. 88; (1925) A. 
I. R. (B.) 175 28 
Buddhist Law, Burmese—Inheritance—Properiy 

acquired during second marriage—Shares of child 

of first marriage, second husband and child of 

second marriage. 
- Where a Burmese Buddhist lady dies leaving her 
surviving a son from her first marriage, her second 
husband and a daughter from the latter, the share of 
the son in property acquired during the cortinuance ° 
of the second marsiage is one-half, the other half 
being inherited by the second husland of the 
deceased. The child of the second marriage is, in such 
a case, excluded by ¢ts father and gets no share at all. 
R Maung Paw Tarr v. Ma E Yin, 3 Bur L. J. 225; 2R. 
521; (1925) A. I. R. (R) 120, eM, 496 
Bundhelkhand Land Allenation Act (il of 

1903), $. 9—Mortgage suit—-Reference to Collector 

—Revision—Brahmin becoming Bairagi, whether 

loses caste. A 

Where in 8 suit on foot ofa mortgage the Trial 

Court comes to the conclusion that the mortgagor is 
a member of an agricultural tribe as defined in the” 
Bundhelkhand Land Alienation Act, and acting unday . 

4 e y . 5. a £ 


e 


o 


- conferred, on the Collector by :sub-ss. (1) and . (2) of 
‘s: 9,a revision would lie against the order of the- 


1064 
"Bundhelkhand Land.Allêhatlon Act." congld. 


Naga 62" a : io 
o1.-(3) of s. 9 of the Act; it refers the case to the 
Collector with. a -view to the ‘exercise of the powers 


Trial Court in so far: fat the High Court would 
consider whether the Trial : Court had exercised its 
jurisdiction correctly fn refusing to pasg a decree in 
ae of the plaintiff and referring the case.to the 
ollector. — 


"The mere fact that a Brahmin. becomes’ a Bairagi- 
does not by itself connote renunciation by him of 


the world involving loss of his caste asa Brahmin. 
There may be Bairagis of various statusain life, some 
o may have renounced all -civil status and some 
who. have not. A Jaswant Rao v. KASHINATH Rao, l, 
R.6 A. 14 Oiv.; (1925): IL R. (A) 253 y 
Burdérof proof. See TRANSFER OF PROPERTY AOT, 
1882, s. 40 ; ; 19 

- Evidence of both parties. considered and 

_ decision given—Question of burden of proof 
. whether arises. i 
The. question of the burden of proof, asa question 
of law, doesnot arise in a case in which both parties: 
Have given evidence and the decision of the Court 
is given after a consideration of that evidence. L 


RAGHU Nanpan v. Bunau Mar, (1923) A. I. R. -(L.) 346° 
` 23 


; : : “ 0 
Burma Courts Act (IX of 1922), ss. 2 (f), 7 (b), 
“9 (1) (b)—Suits Valuation Act (VII of 1887), s. 8 

—Accounts, suit for, value of—Jurisdiction. of ‘Sub- 
-Divisional Cowrt—Decree in’ suit for accounts— 
Appeal, claim in, beyond jurisdiction of Sub-Divi- 
' sional Court—Forum of appeal. ` 
~ Ina suit for an account it is open to the plaintiff 
to evalue his suit for purposes: of Court-fee at any 
figure he chooses, and, having done so, the value for 
‘ purposes eof’ jurisdiction is automatically fixed: by 


reason of the provisions of s. 8 of the Suits Valuation . 


Act. “is ' 
“The value fixed by the plaintiff, is, however, approxi- 
mate and tentative only. If-it is fixed at a- sum 
within the jurisdiction of a particular class of Court 
it gives that Court jurisdiction to take up the case 
but it does not give it jurisdiction to pass a decree 
exceeding: the limits of its jurisdiction. 

If after- enquiry it is found that the tentative value 
is not correct and that the real value of the subject- 
“matter of the suit is beyond the jurisdiction of the 
Gourt trying the suit, the proper course is for such 
Court to return the plaint for presentation to the pro- 
per Court. g 

Where a Sub-Divisional Court passes a decree in a 
suit for accourfts for a sum within the limits of its 
ordinary pecuniary jurisdiction an appeal from such 
decree lies under s. 9 (1) (b) of the Burma Courts 
Act. to the District Court. The mere fact that the 
pant in appeal chooses to *increase his claim 
beyond the @alue originally placed by him upon’ the 
suit and also beyond the limits of the pecuniary juris- 
diction.of the Sub-Divisional Cfurts, does not alter 
-the course of the appeal. . i 
“The intention of the Legislature in enacting the 
second }roviso to sub-cl. (6) of cl. 1 of es. 9 of the 
Burma Courts Act was to make a provision for ap- 


peals from a‘ decree of a Sub-Divisional (Court, the - 
jurisdiction of which had been extendeg by the Local j 


Government by.notification to more than Rs, 5,000 


ein exerdise of the powers conferred. by a. 7 (b) of the 


Act. R Harparat v. Ram Doo, 3 Bur. L, J. ; 2. R, 
408; (1924) A, I R. (R.) 3540 L. J bali 2 R, 
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Burma Exolse Aot.(V-0f-1917), 8. 60. ' See Or: P,- 
_C., 1893, s. 103 > - 478 
Burma Gambling Act (1 of 1899), ss. 11, T2— 
“Gonnyin", whether game of chance. a 
The, game of “gonnyin” is: a: game of pure skill, 
The mere fact that 4t is played on. sloping ground 
- does not alter.the nature of the geme and convert? it 
into a game of chance. R Ma. Paw v. EMPEROR, 3 Bur. 
I. J. 166; (1924) A. L R. (R.) 37% 26 Cr. L. 1,897 961 
Calcutta Rent Act (lll of 1920), 8.°% (4) Previsot ° 
_— Proceeding pending on 8lst March 1924—A ppeal, 
whether lies—Interpretation of Statutes—Témporary 
Act coming to end—Pending, proceedings, effect om. 
“A temporary Act comes to an end for all purposes 
at the end of the period for which it is enacted, and 
after-such an Act has expired-no’ pr&eedings can bey 
taken under it and it ceases to have any further force, 
The Calcutta Rent Act was a temporary Act, en- 
acted originally for three years which period was 
extended for a further year by the amending Act of 
1923. There was no repeal of the original Act by,- 
the Act of 1924 but the original Act was only extended 
for a further period of three years as regards premises 
of a’ less value than Rs. 250 a month and Rs: 3,0008 
year on the Ist November 1918, and the original Act, 
ceased- to operate on the 3lst March 1924 as regards 
‘premises above this value, there being no provision 
to the contrary which would save pending proéeed- 
ings. e - - 
. The President. of the Calcutta Improvement Tribu- . 
“nal has, therefore, no power to entertain an ayyeal. 
from a decision of the Rent Collector in a care in 
which the proceedings before him had not termirated 
on the 3lst March 1924, if such proceedings related 
to premises the rent of which exceeded Rs. 250 a 
month or Rs. 3,000 a year on the Ist NGvember 1918, 
C KUuNDAMUL DALIMIA v. Dyer, 29 0. W. N. 281; Er 
A. I. R. (0.) 571; 520. 551 £ 13 
—-— 8, 4 (3)—Ciril Procedure Code (Act V of 
1908}, s. 115—Lease for three years with option of 
renewal---Lease, whether for five years— Petition for 
standardization of rent—Dismissal of petition on 
erroneous ground—Revision. ‘ i 
A lease for a period of three yei with an. option 
for renewal for a further period of three years after 
the expiry of the firet three years, cannot be regeided 
as a lease for five years and upwards, within the 
meaning of s. 4, sub-s.- (3) of the Calcutta Kent Act. ` 
Where the Rent Controller dismisses an application 
for standardization of rent by a lessee ‘for thiee jears 
with an option for renewalcn the erroneous evy}csi- 
tion that the petitioner is holding under a lease icr a 
period. of five years and upwards, his action an.ounts 
- toa refusal to exercise jurisdiction conferred upon him 
by the Calcutta Rent Act, and his ofder is liable to be ` 
set aside by the High Court under 8.115 of the C. P. ” 
O. C Basantr CHARAN SINHA v. RAJANI Mowan CHATIER- 





Jer, 26 ©. W.N 711; (1922) A. I. R. (C.) 514,49 O. 028; 
390.L J. 85 | - 227 
(House-Accomnicdatlon) Act 


Cantonments i : 
- (VI of 1923), 88. 7, 10 (c), 30, 3%—Nolice “to: 
vacate house— Claim of occupation as owner-—hemedy 
—Injunction, suit for, resiraining Cantonment 
Authorities, whether maintainable—‘He who seeks 
equity must do equity,” applicability of. 
Section 30 of the Cantonments (House-Accommodae 
tion) Act applies to legal as well as illegal notices. 
Where a nctice is issued under s. 7 of the Canton- 
ments (House-Accommodation) Act requiring a person 
to vacate a house and to execute & lease in favour of 
the Military Authorities,- and the person so required to 
vacate claims to bein occupation of she house as owner — 


Vol. 86] 


Cantonments’: (House-Accommodation) Act— 
-coneld. í ~ 

‘within the meaning of s. 10 (c) of the Act; his ramedy 
is to appeal to the Officer Commanding the District- 
under s. 30 of the Act. He tannot maintain a suit in 
the Oivil Courts for an injunction restraining the. 
Cantonment Authorities from evicting- him. _. 

“ Section 32 of the Cantonments (House-Ace:»mmoda- 
tion) Act “contemplates a final decision in all cases 


. under s.7 of the Act whether the notice was a legal 


notice -or an illegal notice, except in the one case 
where the allegation is that the house is situated in 


` « Oantonment or a part of a Cantonment where the 


Act is not operative at all. 

Where th@ Legislature provides a particular remedy 
for a particular -act an aggrieved person mnst first 
follow that remedy before he tases other proceed- 
ings. This is-specially so where particular powers 
or a particular special jurisdiction is conferred or 


* established under a Statute. 


The Court will not grant any injunction to assist a 
man in breaking his own undertaking.. To such cases 
the maxim “He who seeks equity must do equity," 
applies. B Nur MAHOMED v. MONTEATH, 27 Bom. L. R. 
56; (1925) A. L R.(B.) 162: 49 B. 152 4 81 
Carriage of goods-—Charter party-~Nearest route 

from port to port—Implied condition- Deviation—- 

Damages, whether can be recovered. 

Ifa Charter party says nothing more than that the- 
cargo should be carried. from one port to another, 
it is an implied condition of the contract that the 
ship must go according to the nearest route between 
the ports. Any usage permitting deviation may, how- 
ever, be proved. ; 

Where there is an unjustified deviation from the 
nearest route the owner of the vessel is bound to pay 
all damages caused by the deviation. M Arab FARAI 2, 
Jaraa Meens, 21 L. W.249 ` 751 
Railway Company—Risk-Note Form “B"— 
Loss, proof of—Burden of proof. 

a suit to recover damages from a Railway 





“Company in respect of a loss of goods consigned to the 


Company for carriage where the Railway Company 
pleads that it is exempt, under the terms of a con- 


tract entered into by the consignor at the time of. ` 


the consignment in Risk-Note Form B, from lability 
in respect of the logs, it is on the Railway Company, 
in the first instance, to prove the loss of the goods, 


. and where it fails to prove such loss it cannot claim 


“abadi site. 


rotection under the terms of the Risk-Note. A Bast 
NDIAN Ry. Co v. Tora RAM-PIRBHU Dayat, 23. A. L. J. 
91; L. R. 6 A. 280 Civ.: (1925) A. 1. R. (A) 384 162 
Cattle Trespass Act (| of 1871), ss. 10, 24. See 
. Pena Copr? 1860, ss. 97, 323, 325 988 
C. P. Land: Revenue Act (if of 1917), s. 203— 
` Abad®—Morigage of house—Abandonment—For- 
feiture — License — Heritability — Presumption — 

Wjectment— Burden of proof. 

Amera execution of a mortgage and delivery of 
pos3essien of ahouse onthe abadi site in a village 
do not work a forfeiture. The landlord is, however, 
‘entitled to re-enter when there is besides this an 
abandonment of all connection with the property 
and there is nothing to show that the mortgagor or 
his heirs intend to keep their connection with it. 
_ The mere faob that the equity of redemption has 
not yet been foreclosed does not necessarily indicate 
that the-ueirs have maintained their hold on the 


A licens, ‘granted to á non-agriculturist labourer 


“to occupy the abadi site is heritable ‘but if. the heir 
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‘debtor in Court when called upon to 


C. P, Land Revenue Act—concld. e 


2 s | 
has never signified his intention to take it up, the 
malguzar cannot be presumed to have knowingly 
extended the license to him. . A 

A landlord has a right to demand back posses- 
sion of abadi site frofi®a stranger in possessicn of 
the house on itand the burden of the proof | es on 
the lutipr to establish that his transferor hed a 


. transfarable interest in the abadi and not merely a 


license, to occupy or that the terms of the license wero 
such as disentitled the proprietor from re-enterirfy 
on the site. N BHAGWAN v. RAGHUBAR DAYAL 763 


C. P. Tenancy Act (I of 1920), s.45—Sale of village 
-—Agreement to surrender—-Legality—Test. 9 

If a covenant'to relinquish the sir lands is part of 
the transaction of sale, the agreement to suriender 
will be void and unenforceable, no matter what ingeni- 
ous devices may be employed to give colour to it 
and howsoever long is the period that intervense 
between the sale and the surrender. N BHAGWAT 2, 
ANANDRAO 515 


Chota Nagpur Encumbered Estates Act (VI of 
1876), $. 12A—Mortgage executed within eight 
days of release of property, validity of 
A mortgage, executed within eight days of the re- 

lease: of the mortgaged property from management 

under the Chota Nagpur Encumbered Estates Act, is 
void: under the provisions of cl. (b) of sub-s (1) read 
with sub-s: (3) of s. 12A of the Act. Pat Lapu 

NARAIN SINGH v. GOBERDHAN Das, (1925) Pat 104, (1925) 

A. I. R. (Pat) 470; 6 P. L. T. 497; 4 Pat. 478 721 


Civi! Procedure Code (Act V of 1908), ss. 2, 47, 
55—Execution of decree—Security bond—Surety 
when can be discharged—Order discharging, surety, 

-~ whether apnealable. 

A surety who undertakes to produce fhe judgment- 
o so ean be 
discharged from his liability under the bond only 
when the Court is satisfied that thereby the decree- 
holder will not in any way be prejudiced. 

When, therefore, execution proceedings are stayed 
by order of Oourt, and during the pendency of the 
stay order the surety produces the judgment-debtor 
in Court on his own initiation, the surety cannot be 
discharged, as it is impossible for the deercee-holder to 
take any steps to have the judgment-debtor taken into 
custody. 

An order discharging the surety from his liability 
under the security bond is one passed in execution 
proceedings, and must be deemed to be a decree 
within the meaning of s. 2 of the C. P. C. and, there- 
fore, onen to appeal. A Ratnr Bar® Guast RAM-NATHU 
Raw, 23 A. L. J. 59; L. R. 6 A. 171 Civ.; (1925) A. L R. 
(A) 314 105 


—— ss. 2 (2), 38, 47—Bengal, N-W. P. and 
Assam Civil Courts Act (XII of (887), s. 13-- Exe- 


. cution of decree—-Apnlication made to Court which 


passed decree-~-Jurisdiction to execute decree by sale 

und attachment of immoveable prenerty situate within 

jutisdiction—Assignment of civil business, effect of, 
—Order refusing to entePtain application~ Aj peal, 

anhethêr lies— Revision 

Where a Corrt which hes prsced a decree has 


„jurisdiction under s. 13 (1) cf the Bengal, N-W.P, 


cand Assam Civil Courts Act over a certain area, an 


-application to execute the decree by attgchment and 


sale of immoveable property situate within that area 
must be made to that Court wnder s. 38 cf the 
C. P.C., and the mere fact that under s. 13 (3} 


`a . 
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A 
. 


. 


„of the “Act tho jurisdiction - of “that “Court 
hag been limited” to civil business arising out 


of an arsa which does not comprise within its 
limits the immoveable property sought to be attached 
and sold, does not deprive tfe Court of its jurisdic- - 


tion to execute a decree pagsed by it by attachment 
and sale of immoveable property situate wighin the 
area over which it has been given jurisdiction by the 
Local Government. co i 
Where a Court declines to entertain an applica- 
tion for execution on the ground that it has no juris- 
diction, its order does not amount toa decree and is 
not appéalable but it is open to revision *by the 
High Court. © Asrruppin Monpor v, Ram SAKHI Desya, 
ALG. L. J. 166; (1925) A. I. R. (C.) 679 775 
——~—— 8S. 2 (11), 115,0. XXII, r. 5—Legal repre- 
sentative of dec8ased ‘party—Several claimants—Pro- 
cedure—Intermeddler, brought on record, legality 
of — Material. irregularity — Revision — Suit by 
‘manager of joint Hindu famtly—Legal representa- 
tive, who is. ‘ N ae 
It ig only where there are no persons entitled to 
represent the esfate of a deceased party to a suit that 
an intermeddler can be brought on the record as the 
legal representative of the deceased, so as to make him 
liable for the decree on the ground of his intermedd]- 


Ing. $ 
n Where, however, there are persons claiming to'be 
the legal representatives of the deceased, the matter 
has to be decided under O. XXII, r.5, C. P. O., on 
the rights of the parties. j ! 

A Court which treats an intermeddler as the legal 
representative of a deceased party in such a case, 


acts wjth material irregularity in the exercise of its ° 


jurisdiction and its order is ‘liable’ to be set aside in 
revision under s. 115, O. P. C 7, > aa l 
A suit by the managing member of a joint Hindu 
| family relating to the joint family estate is a suit in 
a representative character on , behalf of all the mem- 
bers of the family, and on the death of the plaintiff the 
next managing member is the person on whom would 
devolve the representative character, and he is entitled 
to come inas the, legal representative of the deceased 
under s. 2 (11) of the O., P. CO. M Baacappa 





anager 
Napar v. KARUPPIAH NADAR, 21 L. W. 21; (1925) A. er 
.) 456 : aha uF 
sa i ss. 10, 151. See LAND ACQUISITION Act, - 
1894, s. 18 1023 


s. 11—Res judicatà between co-defendants— 
Finding on question cf title—Finding - neither 
necessary nor embodied in decree, bod 
A finding againet a co-defendant on a question of 

title does not operate as res judicata if it -was not 

necessary for the disposal of the suit, was not-embodied 
in “the decseé and no decree was passed against 
the co-defendant against whom it was given. 

PALAKONDA (jaka SoryanarayAn Deo v. Manpina 

“APPAYY © - f 7, 884 

= s.11—Res judicata—Matter, decided in suit 

tried along with» another suit. . , 

Section 11 of the Ø. P. Q. or at any rate the pfinci- 

ple on which that section is based, prevents an Appel- 

late Court from trying a case involving ® matter 
decided finally by a suit heard along with the suit from 

which the appeal is pending. O Panowam SINGH v. 

THAKUR SINGH ` a 380 
s s.11—Res judicata—Suit dismisséd as pre- 
‘mature—Finding on which dismissal bused, whether 

.. -operates as res judicata—Adverse possession—Mort- 

` “gagee, whether can deny mortgagor's title. vee: 








e 
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Civil Procedure Code—1908—tontd, .. 


Plaintiff who was the reversioner of one R. brought. - 
-8 suit for certain property on the allegation that the 
property belonged to R., and that the defendants, who ` 
claimed to hold it as mortgagees from Musammat B., the 
alleged mother of R.,were not entitled to keep possession 
of the property inasmuch as B. was only a ‘mistress of 
the father of R. and not his wife ang was not, there= 
fore, an heirof R. The suit was dismissed as pres ' 
mature on the finding that R. was the son of 4 and.. 
-that the latter was the married wife of R.'s father, ` 
After B.'s death plaintiff brought a suit for redemp- 
` tion of the mortgage which was resisted by the 
defendants on the ground that B. was the step-mothey 
of R, and was.not his heir under the Hing: Law and 
that, therefore, the mortgage executed by her must be 
treated as.amortgage bya trespasser which the | 
plaintiff had no right to redeem and that plaintiff had 
no right to succeed to the estate after the death of B::' 
Held, that the finding in the previous suit that B, 
“was R.'s mother in consequence of which that suit was 
dismissed as premature operated as. res judicata 
between the parties and it was not.open to any party 
to go behind it. : 
A mortgagee cannot deny the title of the mortgagoy -~ 
or plead adverse possession as against the mortgagor, 
A Ram Prasad SINGH v. Basu LAL, L. R. 6 A. 182 Civ. 
(1925) A. I.R. (A) 417 | . e 849 
——— S. 11—Res judicata—Suit for partition, dis- 
missal of, on question of title—Subsequent suit by 
defendant in previous suit to recover possession — 
Adverse possesssion, plea of—Question of possés- 
sion, whether rés judicata. . - 


A suit for partition brought by one Hindu brother 
against another was dismissed by the Trial Court on' 
. the groùnd that the plaintiff had separated from his 
father in his lifetime and that though the defendant 
_ had also separated from him he had subsequently. 
re-united with him before his death, The Trial Court ' 
-also found that the plaintiff was not in possession of 
, the property in dispute. The decree of the Trial 
Court was, however, confirmed by the Appellate Court 
on the ground of want of title only and the Appellate 
Court gave no finding on the question of possession. . 
In a subsequent suit by the defendant in the previous 
suit to recover possession from the. plaintiff in the 
previous suit of. certain property which had formed 
part of the subject-matter of the previous- suit, the ` 
plea of adverse possession was raised in defence: 
Held, that as the dismissal of the previous suit 
was maintained.by the Appellate Court on the ques- 
tion of title only, the question of possession was not 
res judicata by reason of the decision ia the previous 
suit. A GuLAB RAI v. SUNDAR Lat, L. R. 5 A.528 Civ.; 
(1925) A. I. R. (A) 243 © .. e 295 
———— 8, 11—Transfer of Property Act (IV of 
. 1882), ss 8—Muhammadan Law— Dower—Widow 
in possession of husband's estate—Possession, nature 
of—Suit to recover property from widow—Deecree for . 
possession on payment of balance of dower-debt— 
Default in payment—Subsequent suit for possession, 
whether barred— Res judicata—Limitation—Transfer 
of possession by widow, effect of. 
' The right of a Muhammadan widow who has ob- 
tained peaceful possession of her husband's estate and 
‘claims to hold it till her dower-debt is satisfied is 
-gonferred upon her by the Muhammadan Law and 
“Kae is no real or true analogy between this right of 
Muhammadan widow and the position and rights of a 


_ - mortgagee, usufructuary or other, to whom an owner 


wees = 
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Pledges his property to secure the re-payment of a 
ebt. . 


The right to get immediate possession of property 
af the date when a suit to recovér itis, in fact, insti- 
tuted is a wholly different thing from the right to re- 
cover it at some future time and possibly under whol- 
ly altered cirqumstares. 

` Plaintiffs who were the heirs of a deceased Muham- 
madan brought a suit to recover their shares in the 
estate of the deceased from his widow on the allega- 
tion that the latter was in possession of the estate for 
the purpose of recovering her dower-debt out of the 
estate. The widow claimed that the property in 
) dispute had b@n gifted to her by her husband in lieu 
of her dower during his lifetime. It was found. that 
no such gift had been made but that the widow was 
in possession of the property in the capacity of a 
Muhammadan widow claiming to hold the property 
» till her dower-debt was satisfied. There was a further 
finding that 4 certain amount was still due to the 
widow ‘as her dower-debt. A decree was passed 
directing that.if the plaintiffs paid that amount 
within six months from the date of the decree they 
would be entitled to recover possession of the property 
in dispute, but that if they made default in payment 
their suit would be,dismissed. Plaintiffs failed to 
make the pafment within the time limited in the 
decrees Sometime afterwards the widow sold the 
property to the defendant on the allegation that the 
plaintiffs having failed to make the payment as 
required by the decrée, she had become absolute 
owner of the property. Within 12 years of the, date 
of :the decree the plaintiffs brought another suit to 
recover possession of the property from the defendant: 
Held,'(1) that the previous decree was no bar to 
the maintainability of the suit inasmuch as the only 
result of the failure to fulfil the terms of that decree 


was that the plaintiffs’ right to recover immediate | 


possession of the property had become barred and that 
they were still entitled, notwithstanding that decree, 
to maintain a subsequent suit for recovery of posses- 
sion of the property on the allegation that the dower- 
debt had been satisfied or that the widow was no 
longer entitled to keep , possession of the property for 
the. purpose of satisfying her dower-debt ; 

(2) that the widow having purported to convey an 
absolute estate to the defendant in the property in 
dispute, which she was not competent to do, the con- 
veyance could not be construed as transferring the. 
widow's right to hold possession -of the propriety till 
her dower-debt was satisfied, even if such a right was 
capable of transfer ; ` 
e (3) that the widow having voluntarily parted with 
possesion of the property in dispute in favour of the 

efendant, the plaintiffs were entitled to recover pos- 
sassion of the property, irrespective of the fact whe- 
thar anything was still due to the widow in respect of 
har dower-debt ; i 

(1) that the suit having been brought within 12 
years of the date of the previous decree was not barred 
by time. 
J. 115; (1925: A. I. R. (P. O.) 63; 2 O. W. N. 180; L. R. 
6 A. (P. O.) 25; 48 M. L. J. 667; 27 Bom L. R. 796; 47 
A. 250 (P. O.) 579 
———— 85, 11,47. See TRAN8FER OF PROPERTY AOT, 

_ 1882, ss. 60, 89 527 
——— 3.11, Expls. IV, V—-Res judicata—Specijie 
performance, suit for—Possession, prayer for, ignored 

Pr TAB suit for possession, whether maintain- 

able, . i 


|| 
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: Though a claith for possession might be made in 
@ suit for specific performance of a contract for theo 
sale of immoveable property it is net’ obligatory upon 
the plaintiff to make such a claim in such a suit 
Under s. 54 of the Traifsfer of Property Act an 
agreement for the sale of imgnoveable property does 
not of itsel create any interest or charge upon the 
~immoveable property: and until a claim for specifie 
-performance of the contract is decreed in favour of 
the plaintiff, it cannot be said that he is entitled to 
possession, although for the sake of convenience and 
to avoid multiplicity of suits it might be open to the 
Plan toemake aclaim for possession in the same 
suit. ` 
Where in a suit for specific performance of a con- 
tract for the sale of immovæble property the plaintiff 
makes a prayer for possession in his pħint but there 
is no reference to it in the judgment or the decree 
the prayer must be deemed to have been refused 
but it cannot be said to have been heard and final 
- ly decided in that suit so as to bar a subsequent 
suit for possession. B KRISHNAJI Basasr HAVAL v 
SANGAPPA MURIGAPPA Wanar, 27 Bom. L.R. 49: (1925) 
A. L R. (B.) 181 ' "137 


———— s. 11,0. Il, r. 2—Subsequent suit for 
relief based on different cause of ten Bian 
barred. i 
Where the causes of action in a previous and sub- 

sequent suit are different, the mere fact that the same 

relief is claimed in both, will not bar the subsequent 
sult. 

Plaintiff brought a suit claiming possession of A 
certain property on the basis of a marupath of the 
year 1902. The suit was dismissed. Then a subse- 
quent suit was brought for the same relief on an earller 
marupath of the year 1876 : m 

Held, that the cause of action in the subsequent 
suit being different from the cause of action of the 
earlier suit the subsequent suit was not barred M 
KARIPPAYI KATHIRI V, KARUTIPRATH KANNAN 949 


s. 11, O. 1l, r. 2—Suit for possession, dismi 
of Redemption, suit for—Res fadicata Ds 
‘The causes of action in a suit for possessi 
suit for redemption are different, : pees 
Plaintiff brought a suit to recover possession of 
certain property which had been mortgaged by one 
O., on the allegation that plaintiff and 0. were memberg 
of a joint -Hindu family and that O. alone had no 
right to transfer the property for purposes not bene- 
ficial to the joint family. The suit was dismissed on 
the findings that the plaintiff had fajled to prove his 
relationship with O. and that plaintif and O. were not 
joint. Subsequently plaintif brought a suit to re- 
deem the mortgage on the allegation that be was the 
heir of O. : i 
Held, (1) that th® finding in previoug suit that the 
plaintiff and O. weré not joint was sufficient for the 
-disposal of that guit andthat the further finding 
that plaintiff had failed to prove his relationship 
with Of was unnecessary and did not, therefore 
operate as res judicata in the sui? for redemption. 
(2) that éhe causes of action for the two suits wers 
different and that the second suit was not baryed by 
virtue of the previous suit. O RAM BALI v., RAM Asrn 
12 O. L. J. 195; (1925) A. I. Re (0) 386 686 
———~ 8. 11, O. II, r. 2, O. XXXIV, r. I; Scb. 1, Ap- 
pendix D, Form No. 4&—Mortgage-suit—Plaintizf 
whether bound to disclose subsequent mortgage— 
Suit op subsequent mortgage, whether maintainable,- 


0 
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A mortgages. ‘suing on the basis ‘of & prior mortgage- 
js not bound to .disclose.any- subsequent mortgages 
that he holds on the.property. The holder of a- second 
mortgage who is.suing on a, first mortgage is not ‘in 
the precise position of a se@ond mortgageé, and a suit 
on the.second mortgage ja not barred by reason. of the 
fact that the mortgagee has already broughy a suit and 
obtained a decree on his first mortgage in which he 
did not disclose the -existence of his second mortgage. 
° Neither s. 11, nor O. II, r_2-of the O. P. C., bars the 
maintainability of such a suit. 
| Form No. 4 given in Appendix D -of the First 
“Schedule to the O. P. O. is notiapplicablee ina case 
where there is a second mortgage which the mortgagee 
held at the time-of the desree covering property other 
than that included in the frst mortgage. O BANSIDHAR ` 
v, Jaamonan Das, 12 O.L. J. 137; ~(1925)-A. I. ee 
879 ` 


ss. 13, 21, 44—Foreign judqment—Execution 

- in British Indian Court—Notice to judgment-debtor 

~~ Objections to decree—Ss. 21, 44, scope of—Mode of 
exécution—Discretion. 

When foreign decrees are sought to be- executed in 
. British Indian Courts, as an invariable rule, notice 
ought to be issued by the Executing Court: to- the 
judgment-debt.r to appear and state his objections 

. if any, and execution should be ordered, if deemed 
proper, only thereafter. 

, Section 21, ©. P. O., carinot be-construed as either , 
le islating ‘for foreign tribunals or codifying any 

es of international law. < 

The expression “may be executed in British India 
as if they. had been pies by the Courts of British 
India” in s. 44, ©. P.O., has reference only to the 
mode of execution. - 

The expyession “may be executed” in s. 44, C. P. 
.O., gives a discretion to the Court to which applica- 
tion is made for executing 8 decree of a foreign 
Court to refuse to execute it. 

“While both ss. 13 and 44, O. P. C., should be read 
together, s. 13 merely lays down a rule of res judicata 

and“ has nothing to do whatever with the manner in 
which that rule of res judicata should be enforced. 
' Section 13, O. P. O., codifiés the rules of-inter- 
national law with regard to foreign judgments. Unless, 
therefore, under its ‘provisions a decree that is pro- 
duced for execution is conclusive as to the matter 
directly thereby adjudicated, it cannot and ought not 
to be executed. The judgment-debtor, therefore, in 
such cases is entitled under the provisions of s. 13.to 
show how or: why it is not conclusive by showing 
that the case dalls under one of the - exceptions 
‘enumerated. M’ KrisanaswaMI CHETTI v.. MADHAPPA 
OneTrir, 211. W. 330 - 492 


$s. 20 (b), 115—Suit against two defendants 
—Defendang, one, outside jurisdtction—Leave to sue. 
; Evidence, absence of— R Wk rence by 
High Court. ` 
The High Coyrt will, in the exercise ‘of its revi- 
sional powers, interfere in exceptional casts with 





interlocutory. orders or? the question of the place of“ 


trial. where in its opinion a failure to @ 50 would 
resalt in irremediable damage. 

- A suit to recover damagés for- infringement of 
copyright was instituted at Lahoreeagåinst two 
defendants, the -principal defendant -being a resident ẹ 
ef Madras and-the second defendant, who was describ- © 
ted asthe agent Sf the principal defendant, being a 
_Tesident of Lahore. . Leave tò sue the principal defend- 


` 
. 
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ant at Lahore was granted under s. 20 (b) of the.-0, 
P. O. onthe ground that the second defendant was 
the agent of the “first defendant. -Defendants . were 
not, however, given afly opportunity to adduce evis 
dence'to: show that the relationship of -principal an 
agent did not subsist between them, On revision: 

Held, (1) that -the lower Cotrt had: acted - with 
material irregularity in the exercise of ifs jyrisdiction 
in basing its order on a question of fact with regard’ to 
which the parties were not allowed to give ‘any evi- 
dence ; 

| (2) that if the order were allowed to stand, irrepar- 
able damage would ‘be done to the defendants, and 
that, therefore, the order must be s® aside -under 
s. 115 of ths C- P. C. L NARAYANSAWANI IYER v: S. D. 
Cuowpuort, (1925) A. L R. (L.) 72 395 


sn —s. 20 (c)—Provincial:Small. Cause Courts 

Act (IX of 1887), Sch. IT, Art. 84—Suit' to recover 
, price paid for goods on breach of warranty— ° 

Price, part, paid at place of delivery—Place of 

suing-~Alternative claim for damages for failure 
ito unsure sufe carriage against insurer—Suit, whe- 

ther cognizable by Small ‘Cause Court. 

Plaintiff purchased’ a statue’ from the defendant at 
Oaleutta, which was to be despatched to the plaintiff 
at Dacca, at which place a part of the grice was to 
be paid, The defendant gave a warranty to the 
plaintiff that the statue was not in any way. broken 
or damiagéd. The statue was despatched as an insured 
paresl by rail and steamer. but -when the parcel was 
-opened by the plaintiff the statue was fonnd to have 
been broken and damaged. Plaintiff instituted a suit 
at Dacca against the defendant for recovery of the 
price of the statue, basing his claim on a breach of 
warranty, and he also impleaded the Secretary of State 
as a defendant’ to the suit in case it was found that 
the statue was damaged during transit: 

Held. (1) that the claim againgt the Secretary of 
State was a claim for damages in the alternative for 
failure to insure safe carriage of the article and, did 
not, therefore, fall within the purview of Art. 34 of 
Sch. II to the Provincial Small Cause Courts Act, 
and: the suit was not excluded from the cognizance 
of à Small Cause Court; 

(2) that part of the price of the statue havi ing béen. 
paid at Dacca the suit was cognizable by the Dacca 
Courts under 8. 20 (c) of the ©. P. O. C ADAM SAJAN 
& Co. v. ASUTOSH BANDOPADHAYA 1046 
ss. 22, 23—Transfer of suit—Balance of — 
convenience. : 

Where a suit may be instituted in any, one of two 
or more Courts, and is instituted in one of such 





- Courts, the defendant can have the case transferred to’ . 


any other of those Courts if he can show a ‘clear. 
balance of advantage in the way of convenience and 
expense. O N. K..Dutrv, SHEO BALAK PANDEY, 10 O. 
& A. L. R. 108; 11 O. L. J. 377; (1924) A. I. R. (Ò) 410 

5 ' 495 


-—— 58, 33, 142, 0. XX, rr. 5, 3-—Judgment, deli- 
- very of. mode of —Notice ta parties, absence of, 
effect of—Pre-emption decree directing payment of 
money within certain period—Notice to plaintiff: 
after delivery of judgment—Computation. of period. ° 
Where a judgment is signed. and- dated in the 
absence of the parties without any notice naving been 
Previously given to them of the date on which judg- 
ment was to be delivered, such delivery does not 
‘amount in Jaw to pronouncement within the meaning 


.of the. provisions of 0. XX, r. lof the C, P. ©, 


|| 
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* The date of the delivery of a judgment is the date 
on which the judgment is pronounced in open Court 
in the presence of the parties or after previous notice> 
to them. e o E 

In a .pfe-emption suit the judgment was signed, 
dated, and delivered in the absence of the parties and 
th-ir- Pieaders, and without previous notice to them. 
The judgment was dated the lth of February and 


directed the plaintiff to deposit the pre-emption money . 


within three wonths of that date. The plaintiff was 
not served with notice of delivery of the judgment 
till the 25th of February: 

Held, that although the pronouncement of judgment 
was irregular, as the decree explicitly required the 
payment of the money within three months from the 
14th of Fepruary and plaiatiff had’ notice: of it the 
time of, payment. must bẹ computed from the 14th of 
February ‘as directed by the. decree and not from the 
25th of Mebruary on which date plaintif had notice 
of the judgment. A KHARAK SINGH V. lACCHAM SINGH, 
23 A, L. J. 145; L. R. 6 A. 131 Civ,; (1925) A. I. R. (AJ) 
293; 47 A. 332 . i 869 
———— 8, 35—Ex parte proceedings--Costs, whèther 

can be awarded—Conduct of parties—Discretion of 

Court. 

“There is no rule of law that because a suit or 
appeal is heard ex parte, the successful plaintiff or 
appsliant is not entitled to costs against the absent 
defendant or respondent. E 

Thə question of costs is the most general question 


_ to bẹ determined ina suit and itis a question on 


which the Court can exercise the largesi discretion. 


` This, discretion, however, is to be exercised with. 


special reference to all the circumstances of the case 
including the conduct of the parties. , i 

In awarding costs the Courtis not confined to the 
consideration of the defendant's conduct in the actual 
litigation itself but may also take into consideration 
matters which led up.to and were the occasion of 
that litigation; in other words to look at the 
antecedent conduct of the defendant which led to 
the apparent necessity for the plaintif instituting the 
suit. G Upenpra Narain, Koy ~v.‘ BISWESWAR hoy 
Cuownuory, 29 O. W-N, 297; (1925) A. I R. (C.) a09 

va 

——--— 5, 47--Contract Act (IX of: 1872), s. 168— 

Pledge of shares in Company—Uayitalization of 

projis—Issue of new shares to holders of old shares 

suit to redeom shares —Execution of decree— 
° Accession of new shares to old shares, question 
« of, determination of—Pledgor, whether entitled to 

new shares. 2 

The predecessor-in-title of the plaintiff pledged, 
certain shares in a Company with the predecessor-in- 
title. of the, defendants. During the period of the 
pledge the profits of the Company were capitalized 
and certain new shares were allotted to the holders of 
the old shares as par? of the capital. The, plaintiff - 
brought a suit to redéem the pledged shares together 
with the accretions thereto, and. the suit was decreed. 
In’ execution of the decree: 

~ Held, (1) that tha question whether the new shares 
which wera issued by the Company formed an ac- 
cession to the old shares, was one relating to the 
execution, discharge, or satisfaction of the decree, 
withia tha meaning of s. 47 of the O, P. C., and 
should ba determined under that section and not by 
a sa arate suit; : si 2% | st 

(2) that the new shares issued by the Company 
wore an accession to the shares'pledged and,that the 

. . 
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plaintiff was entitled to “cover those shares under 
s. 163 of the Contract Act. CG MoTILAL HIRABHAI v 
Bar Mani,e1925) A. 1 R. (P. O.) 86; 27 Bom. L. R. 455; 
48M. L. J. 648; 49 B. 233 (P. C.) - 368 
5. 47— Decree in accordance with award— , 

Wailure to execute decree - Separate suit for same 

relief, whether maintainable. 

Where ina dispute about the -possession of certain 
properties% decree was passed in accordance with 
an award which was annexed with the decree and 
the plaintiff not having been able to get possession 
brought a fresh suit for khas possession . 

Held, that an appropriate warrant cotld hate becn 
got from the Court in execution of the decree 
and the fresh suit was, therefore, barred. P C basi 
SEKHARESHWAR Ray v. Larit Monan Marrra, (1925) A. 
I. R.P. C.) 34; 48 M. L. J. 20; L. R. 6 A. (P. O j 28; 27 
Bom. L. R. 166; 21 L. W. 286; 29 ©. W. N. 633; 52 0. 
314; 23 A. L. J. 717 (P. C.) -. 245 
S. 47--Execution of decree — Fraudulent 

delivery of property—Aggrieved party, remedy of. 

Though a person who was once a party might be 
exonerated in the, course of the suit and though no 
decree is passed against him ‘and no relief is given 
against him, yet if any question by virtue of the 
execution of that decree between the parties arises, 
such question must be determined according to the 
provisions of s. 47, CO. P., C., that is tosay, in execution; 
no separate suit will lie for the purpose of agitating 
any question which arises by reason of the execution 
ofthe decree, provided the party which raises “the 
question was a party to the suit in which the decree 
was passed. Therefore, if in execution of % decree a 
person, who wasa purty to the suit, is deprived 
fraudulently of his property his remedy is by pro- 
per application and not by suit. M VALLABHA VALIA 
Raga v. Manakata KOVILAKATH 947 
$.47— Execution of decree—Sale—Suit to 

recover possession of property not included in sale, 

whether maintainable — Limitation. 

Where in execution of a decree a property isin fact 
attached and sold, the only remedy of the judgment- 
debtor as a party to the’suit for recovery of the pro- 
perty on the allegation that it could not be sold, is 
under s. 47 of the C. P. Cand not bya separate suit, 

Where, however, it in fact turus out that a certain 
property was not included either in the sale procla> 
mation or in the sale certificate and ẹwas not, in fact, 
purchased at the auction sale but was wrongly taken 
possession of by the auction-puréhaser under colour 
of a title which he did not possess, no questgon arises® 
within s. 47 of he ©. P. O., and the period for a suit 
by the judgment-debtor to recover posagssion of pro- 
perly taken under such circumstances is twelve 
years from the dateof his dispossession. Pat Lacumt 
Narain Sincu.v, REBATI DEBYA, (1925) «Pat. 37; (1925) 
A. L R. @at ) 376; 6 P, L. T. 473 . 648 
£ —— 5, 47—sale in executfon—Decree-holder pug- 

chaser, position of—Suit to recover possession, whe- 

ther maintainable. .* 

An auction-purchaser, who is himself a decree 
holder, can swe to recover poSsession of the property 

urchased by him at the Court sale. Sectien 47, C. 

. O., is nò bar to such a suit. B LAKSHMAN Sapasuiv? 

v. GOVIND GANESH, 26 Bom. L. R. 843° (1924) A. 1. R. 














(B.) 527 4 503 
——— 8. 47, O, IX, r. 8. See BENGAL TENANCY ACT, 
1885, s. 95 ks 787 





-— 8.47, O,-XXI, r. 16—Decree, assignment’ of 
—Title, when passeg~-Intention of parties—Assignee, 
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- when can execute decre-—Judgment-debtor, whether 
can raise question of (ile. k 
The question . whether the execution amd registra- 
«tion ofa deed of sale pass title to the transferee is ohe 
of intention and has to be decided on the evidence in 
‘each. case. ; 5 | 
Therefore, in case of an assignment ofa decree if 
sit was intended that title should pass on execution 
and, registration of the deed even if a poftion of the 
consideration had not.been paid, then. no doubt the 
assignee is entitled to execute the decree; but, on the 
other hand, if the intention ofthe parties was that 
the titte shou% pass only after payment of the full 
amount of the consideration money, then the assignee 
is not entitled to execute the decree so long as the 
balance of the consideration money is not paid. 
Inasmuch as the assignee is a representative of the 
decree-holder, it is open to the judgment-debtor to 
raise the objection in execution proceedings that no 
title has passed under the assignment. Pat Suro 
Prasan SINGH v. P, Lan, (1925) A.I. R. Pat.) 449; 4 
Pat. 120 564 
‘wan §, 47,0, XXI, rr. 58, 63—Hzxecution of 
decree—Attachment-~ Objection allowed—Title .suit, 
maintainability of. | : 
|. Inexecution ofa decree obtained by him the plaint- 
iff attached certain property as belonging to his judg- 


ment-debtor. Defendant putin an objection to the . 


attachment on the ground that he had purchased 
the, property from the judgment-debtor prior to the 
attachment and was holding under an independent 
title. Thijs contention was upheld by the Executing 
Court and the objection wasalldwed. Plaintiff there- 
upon brought a suit for a declaration that the sale- 
` ‘deed executed by the judgment-debtor in “favour of 
the respondent was null and void as against the plaint- 
iff, and that the property was liable to sale in exe- 
‘cution of the plaintiff's decree against thé judgment- 
debtor. The suit was dismissed on the ground that 
according to the allegations in the plaint defendant's 
‘purchase was made after the attachment in execution 
ofthe plaintiff's decree and. thats the defendant was, 
therefore, the representative of the judgment-debtor 
“ and the’ suit was barred by the provisions of s. 47 of 
the C. P. C.: 5 ~~ i 
Held, that the defendant's objection Having been 
allowed on the ground that he had made his purchase 
prior to the at®fachment, the plaintiff was bound to 
file the present suit. to set. aside the order passed by 
the Executing Court and that the suit was, therefore, 
‘maintainflble and not barred by the provisions ‘of s. 
47 of the C. P. C. A Marmura Das v. Ramras SINGH, 
L. R. 5A. 756 Civ.; (1925) A. I. R. (A) 240° 323 


+8, 47,0. XXII, r. 5—-Execution of decree— 
Death, of judgment-debtor—Legal representatives, 
-determination of, dispute as to—Appeah whether 
. ,ties—Presumption —* Relationship, proof of—Joint 
` “holding of property. os 
ït. is for an appellant to show that the judgment of 
` the Court below is erroneous. 





Where during the course of executien proceedings. 
' a dispute arises between. the decree-holder and cer, . 


*+tain persons claiming to be the legal representatives 
of the deceased “judgment-debtor, as to the right to 
© representation of the estaté of the deceased judgment- 
debtor, the matter falls under cl. (3) of s. 47 of the 
© O.P. C. and an order passed by the Executing Court 
jn’ sygh a case is open to appeal. | 
_ Jn India neighbours often. addresg one another as 
` > E à - 


INDIAN GASERS, 


.appeal. 


i 


a ` 7 = “ 


- . "riggs. - 
Civil Procedure Code--1908—contd.* os 


if they were relatives and the mere fact that a person 
is described as an “uncle” by another in a -document 
is not by itself evidence of the® having existed any 
relationship by blood betweén them, š 6 

The holding, of property jointly is not evidence of 
joint descent. A KHEM SINGH v. RAGHUBIR SINGH, 47 
A. 365° g 1048 
———-. s8. 47, 144, 0. IX, r. 13—Restitution pro- 

ceedings, order in—Appeal, second, whether lies—~ 


“Ex parte decree—Sale in‘ execuMton--Decree set AN 
< ` 


aside—Sale, whether affected. 

An order passed under s. 144 of the O. P. ©. isa 
decree under s. 47 of the Code and is subject to second 
C Benart LAL Aawan v. Susara Dast | 376 
8. 55 (4)—Execution of .decree—Arrest of ¢ 

judgment-debtor—-Release on security—Application 

for adjudication, failure to make—Surety, liability 

of—Death of judgment-debtor, effect of. * 

When a judgment-debtor is brought ‘before the. 
Court on arrest, he may express his intention to apply 
to be declared an insolvent, and, if he does so, he is 
asked tofurnish security to the satisfaction of the 
Court, first, that he will, within one month, apply to 
be declared an insolvent; secondly, that he will 
appear when called upon in any proceeding upon the 
application, that is to say, the application for in- 
solvency; and thirdly, that he will appear when 


‘called upon in the decree, in execution of which he ' 


is arfested. If he furnishes security, the Court shall 
then release him from arrest. If he fails to apply to 
-bedeclared an insolvent or fails at any time to appear 
either on the application for insolvency, or upon any - 


- decree in execution the Court may direct the secur- 


ity to be realised or may commit the judgment-debtor 
‘to the civil prison in execution of the decree. This 
does not, however, ‘mean that the Court may proceed 
both against the surety and also against the debtor. 
If the surety is proceeded against and the amount is 
recovered from him-under the conditions of the bond, 
then the judgment-debtor cannot be committed to 
jail in execution, and if the judgment-debtor is com- 
mitted to the civil prison, the position is the same as 
if the surety had never come forward so that the 
‘Couit cannot.concurrently proceed against the surety, 
It is only, however, when the judgment-debtor has 
been brought back tothe Trial Court so that the 
-Court can.commit him tothe civil prison that the 
surety is released, But ifthe arrest cannot be effecte 
“ed then as the Court has not succeeded in‘ the firgt 
alternative open to it, it is*still competent to the 
Court to resort to the second alternativetand proceetl 


against the surety. The fact that the judgment-debtor ~ 


has died in the meanwhile would protect the surety 
against any failure with regard to that condition in 
the bond which made him liable for the appearance 
of the debtor in the Court or any proceedings in 
insolvency. But the judgmeyt-debtor’s death’ after 
the first condition has failed, namely, the undertaking 
to apply tothe Court to be declared an insolvent. 
cannot possibly affect the surety's liability with regard ` 
to that condition. B MAKANJI MAWI v. BRUKHANDAS 
- NAGARDAS, 26 Bom. L. R. 415; 48 B. 500; (1924) A. I, 
R. (B.) 428 . 257. 
— S. 55 (4)—Surety —Nature of undertaking— 
Judgment-debtor, failure of, to file. insolvency petia 
tion within prescribed time—Surety, liability of— 
Deloy in filing petition—Power `of Court to excuse 
elay. > à © o 4 i 
Under s. 55 64), ©. P. O., the surety for a judgments 


debtor undertakes. not merely that the judgments , 
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- debtor will appear when called upon but also that he 
will apply to-be declared an insolvent- within the 
period of one mênth, 

Failyre to make an application on the part of the 
judgment-debtor within the period prescribed rénders 
the surety liable in execution. 


The Oourt has no power to excuse the delay in 


filing the petition. 
The surety is liable even after the dismissal of 
“execution hroceedings against the judgment-debtor. 
M Mouruyana VENKOBANNA v. Firm or Myacnanp-VENT- 


- OHAND É ~ 304 
` S. 60. See TRANSFER of Property Acr, 1882, 
s. 10 -443 

~ $8. 60, 115—Attachment—Decree assigned 





by judgment-debtor, whether can be, attached—Revi- 

sion when lies—Remedy, other, open, effect of. 

Where a judgment-debtor has parted with his in- 
‘terest in a decree by assigning it the decree cannot 
be attached in execution of a decree obtained against 
the judgment-debtor. 

Before the High Court exercises its powers of 
revision uader s. 115 of the C. P. O. it must be satisfi- 
ed that the lower Court has either usurped a juris- 
diction which.did not belong to it or has declined a 
jurisdiction which it should have exercised or that 
in exercising its jurisdiction it has acted illegally and 
with materialirregularity. Where a question is for 
a Court to decide and it decides it, the mere fact, 
that its decision is erroneous on a point of law will 
‘not entitle the High Court to interfere with it in 

-revision. The High Court will not interfere in revi- 
sion at the in&tance ofa-party who has his remedy 
at law open to him. Pat RAGHUNANDAN PERSHAD 
Sine v, RHAGWAT Saway, (1925) Pat. 43; 3 Pat. L. R. 
18; (1925) A.-I. R. (Pat.) 372; 6 P. L. T. 504 626 
—— S, 92—Scheme suit--No misconduct proved 
against trustee—Removal of trustee, if proper. 

In a suit fora scheme, where itis not proved that 
the defendants (trustees). have misappropriated any 
of the temple income and where it is found that they 
are as much interested as any one else in maintain- 
ing the temple -worship and have hitherto displayed 

‘an interest in the maintenance and worship of the 
temple, it is not for the benefit of the trust to 
-remove them from office and put strangers, who have 
no such interest, in their place. M RAMASWAMI CHET- 
“TIAR v. MUTHUKURUPPAN OHETTIAR 371 


S. 92—Temple, income of-—Suit for declara- 


tion of right and accounts of income. E 


A suit*for a declaration that the plaintiffs are along ` 
< “with the defendants hakdars -in the income of a 


temple and for an account of the income received by 
the defendants is one falling within the scope of s. 92 
of the @ P.O. B Narayana BHIKAJI KHANODKAR v. 
VABUDEO Vinayak Prasyu, 26 Bom. L. R. 950; (1924) 
A. I R. (B.) 518 e 490 


&. 92—Trustee, appointment of, challenged 


—Suit, whether maintainable, ; 
. A suit under s. 92 of the ©. P. C. is maintainable 
against a defendant who claims under a trust even 
‘though the plaintifis challenge the appointment of 
the defendant as a trustee. C ABDUS SHAKOOR V.. ABDI. 
: RAHIM : 799 
»— $8. 96, 98—Leiters Patent (Madras), ss. 15, 
16, 86-—Appeal to High Court—-Ditference of opinion 
—Procedure. ` ' 
Appeals under s. 15 of the Letters-Patent (Madras) 
-Are outside the ambit ofs. 96 of the C. P. C. The 
pcope ofs. 98 of the Code is determined by the scope 
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-of s. 96 and is, therefdte, limited to appeals under 


s. 16 of the Letters Patgnt only. In the casa of a 


-differenge of opinion between the Judges constituting 


a Division Bench hearing such an appeal; thé judg- 
ment of the Judge confirming the decree of the 
lower Court must prevail under s. 96 of the Code. 
To this extent the ©. P. O. has varied s. 36 of the 
Letters Patent. M VENKATASUBIAH v VENKATASUR- 
BAMMA, @1 L. W. 721 e 857 
————— S. 99, See Bencan Tenancy Acr, 1885, oy 


——— S. 105—Madrat Proprietary Estates Village 
Service Act (II of 1894), ss. 27 (L? and 88—Farmer 
of melwaram-—Undertaking to pay village officers" 
—Abolition of disbursement—Peishcush, enhance- 
ment of—Remedy of landlord—Remand, order of-~ 
Appeal, failure to prefer, effect of. 

Under the terms of a lease of melwaram the 
lessee undertook to pay the village officers in the 
estate but Government subsequently took over the 
liability and increased the peishcush payable by the 
landlord. A suit bythe landlord in the Civil ‘Court 
to recover a proportionate amount of the enhanced 
peishcush was dismissed on the ground that s. 27 (4) 
of the Madras Proprietary Estates Village Service Act 
was a bar to sucha suit. On appeal, the lower Appel- 
late Court held that the suit was maintuinable, and 
remanded it to the Trial Court for disposal according to 
law. The defendant did not appeal against the order. 
Afterremand the plaintiff's suit was decreed. On 
second appeal : R 

Held, (1) that the proper remedy of the landlord was 
to apply to the Collector for an increasg of rent under 


`s. 27, cl. (4) of the Madras Proprietary Estates Village 


Service Act, and that the suit in the Civil Court 
was incompetent; 

(2) that, however, it was not open to the defendant, 
in second appeal, on a decision after remand, to contend 


‘that the ‘plaintiff's-remedy was only by way of appli- 


cation to the Collector for increase of rent and not 
by a suit. M DORASWAMI Iver v. THIRUVAGADA Mupa- 
LIAR , 608 
- s. 105, O. XXIII, r. 1—Withdrawal of suit— 
Appellate Court, whether can give permission—Ap-« 
peal from final decree—Order refusing permission 
to withdraw, whether can be challenged. 
Where an Appellate Court discovers that a suit 
which has been decreed ought togfail on the ground 





‘of some formal defect and by reason of such diss 


covery it is of opinion that the decree of the Trial 
Court ought to be reversed, it has paver ta give 
permission to the plaintiff to withdraw the suit with 
liberty to bring a fresh suit. ə 
» Where, however, the plaintiff being aware of the 
defects in his sujf goes to trial and tights the case out 
with a view to persuade the Court to hold that the 
defects which, are pointed out dọ not exist and his 
suit is dismissed, it does nôt lie in his mouth, ag the 
appellaté stage, to say that the defects were really 
formal defects and because they were so the Appellate 
Court should give permission to withdraw from the 
suit; 6 

Interlocutory orders which can be challenged in an 
appeal against the final decree under the -provisidns 
of s. 105 of the G. P. C, must be Sf such a nature aa 
wouldeor might have induced the Court to alter its 
decision, for instance, an order refusing to admit a 
document which isin law admissible, or to examine 
a witness, or tg issue a commission, or somegsuth act 


‘which is calculated ultimately to influence the decis 


on the ground of adoption, the Court 
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e? 
sion ‘of the Court on the merits. An order refusing 


. leave to the plaintifis tog withdraw the suit with 


liberty to’ bring a fresh suit is not such an ‘order as 
can be attacked’ on appeal from the final decree 
passed by the Court. 

Where .a discretion vested in:a” lower Court is 
properly and not arbitrarily exercised the High Court 
ought not to interfere with the exercise of that dis- 
cretion. G NISHI KANTA SARKAR v. UMAR Lan °Sarkar,. 
410. L. J. 186; (1925) A. I. R. (C.) 711 - 1029 


————- 88. 109, 110—Appgal to Privy Council, right 
of-—Mogificatien of decree by High Court-—Special 
leave to appeal, when can be granted. 

While decreeing a suit for possession of, property., 
ordered that 
the plaintiff should provide maintenance for the 


~ widow of the deczased who was one of the defendants, 
and that the mgintenance should be a charge upon the ` 


estate. On appeal the High Court, moditied the decree 
by increasing the amount of mainteriance but 
affirmed the decree in all other respects. The 
defendants thereupon applied for: leave to appeal to 
the Privy Council, but the application having been 
‘dismissed they applied for special leave to appeal : 

Held, that the petitioners had a right of appeal 
under ss. 109 and 110 of the O.P; C., and that special 
eave should ‘be granted but should be limited to the - 
“question of ‘maintenance. P C ANNaPURANABAI v. RUP- 


- Bao, 51 O, 969; 51 L A. 319; (1925) A. 1. R. (P. 0) 60 
04 





- s. 109, O. XXII, r. 9, O.KLIN, r. 1 raged 
‘Abatement eapplication to set aside, dismissal of— 
Appeal—Order directing lower Court to re-hear ap- 
plication, whether “final order"—Appeal to His 
Majesty in Council. 

An order passed on an appeal under O. XLII, 
r. 1(k)of the C, P. O. againstan order of a lower 
Court rejecting an application to set aside an abate- 
ment under O XXII, r. 9 of the C. P.O, directing 
the lower Court to re-hear the application is not a 
“final order” within the meaning of s. 109 of the C. 
-P:Q.. and cannot form the subject of an appeal to 
“His Majesty in-‘Council. A MUKARRAM, ALI KHAN v. 
_ Sxinver, 23 A. L. J. 12; L. R. BA. 175 Ow; Jawan) Ay . 
L R. (A) 263; 4TA. 335 
——-— s.115.° See BAHI account 3. 

s. 115. See BENGAL TENANCY Act, 1885; ce - 


8.115. See Catcutra RENT ACT, D 8. 4 (3) 
nean 8.115. See PARTITION SUIT , 227 
——— s. 115. See Succession Act, 1865, x Sho 92 
s. 115- Revision—Discretton, exercise of, 
interference With. See BENGAL TENANOY ACT, » 1885, 
B. 3 61 

— s., 115— —Revision—Error, “whether ground 
for revision. 

An erroneous dtcisiom whether ona point of fact 





e 








“on oh a point of law, is-not a sufficient ground for 


revision under s. 115.of the C. P. O. Under that 
section’ it is necessary at least to show that some 


jurisdiction has been ae: exercised, O Bavkey 
LAL v. Raw Lat, 12 O. L. J J. 142; (925) ELR 0) 
343 . : 918 


S. 115—Revision filed after three years. 

A revision filed after an unexplained long delay of - 
more than 3 years cannot be entertained. ..O MAHADEO . 
PRasan v. Gantsu1, 1 O. W. N. 799 ` 329 
e ss. 115, 151, O. XXI, rr. 90, 92, QO. KLIH, 
“Til (Execution of decree—Sale—0rder setting 
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aside sale ‘suo motu, when can be made—Appeal-- s: 

Revision. 

A Court should not, except ine very exceptional 
- circumstances and when it is necessary in‘%heends of 
` justice, or to prevent a gross abuse of the process of 
the Court, set aside an auction sale suo motu, without 
proof of substantial injury to any party. 

An order setting aside an auction sale suo motu 
cannot be treated as an order under O. XXI, r.92 of 
the CO. P. C.,and isnot, therefore, appeÑable ‘under 
O. XLIII, r. 1 (J) of the Code. Such an order must 
be treated as having been made under s. 151 of the O. 
P. C., and is liable to be questioned in revision under 
s. 115 of the Code. 8 Rustomsr KURSETJI v. PEROZSHAH 
D. Minwatua, lo S. L. R. 130° 1045 

ss. 115, 152—Amendment of deecrees~Pro- 
cedure, error ‘in-—Kevision. 

A suit was instituted in the Court of the Subordi- 
nate Judge ‘but was transferred for hearing to the 
Additional District Judge by. whom it was decreed 
on compromise against some of the defendants who 
were parties to the compromise, and was dismissed 


-as against those defendants who had notesigned the. 


-petition of compromise. The decreas, however, as 
drawn up, purported to be a decree against -all "the 
defendants. The Additional District Judge having 
left the district and no successor to him having-been 
appointed, an application was made to the District 
Judge for amendment of the decree soas to bring it 
-in accord with the judgment. The District Judge 
directed that inasmuch asthe suit had been original- 
ly instituted in the Court of the Subordinate Judge, 
the application for amendment should be made to 
that Court. The application was accordingly made to 
the Subordinate Judge and the latter amended -the 
decres and brought ibin accord with the judgment, 
“On an application for revision : 

Held, that substantial justice having been done the 
High Court would not interfere in the exercise of ita 
revisional jurisdiction even if-it was of opinion that 
the procedure, adopted was wrong. G BEAGABAN 
UHANDRA Koy CHOWDHURY. V. AMIN ALI 756 
- 8. 115, O.VII, r. 1 -Specific Relief Act (I of 





"A 1877), S. 44— ‘Suit for declaration —Order holding. 


that. plaintiff is bound to sue for-consequential res ` 
lief and directing amendment of plaint—kevision, 

whether lies. 

Upon a preliminary objection taken to the main- 


~tainability of a suit for declaration, fhe Court held 


that the plaintiff was bound to sue for the consequen- 
tial relief of possession and gave time to the plaint- 
iff to amend the plaint: Plaintiff applied for revision 
of the order: 

Held, (1) that if the plaintiff failed to comply with 
the order of the Trial Court to amend the plaint the 
Court would have no alternative but to complete 
its order and to reject the plaint under O. VII, r. il 
of the C. P. O.; which order would’ be open to. appeal; 

(2) but: that at present there wag no complete order 
against which the plaintiff could move the High Court 
in revision. R Ma E v. Ma E, 4 Bur, L. J. 1; nu 
I. R. (R.) 199 509 
5.115, O. IX, r. 13—Suit decreed ex parte- 

—Application for rehearing—RKes judicata, bar of, 

whether can be urged—Partition’ suit—Jurisdiction 

-of Court to construe its own order. e i 

Where a suit is decreed ex parte it isnot open to 
the defendant,- in an application for .re-hearing of 
the suit, to object that the matter in dispute was ree 
judicata by virtue of a previous decision, . 


x 
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In the course of partition proceedings it is open to 
ghe Court to construe ifs. owA order directing parti- 
tion and to determine its. scope. Pat Tunaman BAID 
v, PRYAG Sanu, (1925) A. I. R. (Pat.) 318; (1925) Pat 4:3 
Pat. L. R. 109; 6 PL. T. 481 107 


_—— — $, 115, O. KKN II jr. 5 (d)—Application for 
leave to sue in forma pauperis—Rejection on ground 
that defendant has good defence to suit, legality of— 

+ Revision. ; 


* Under cl. (d) ofr. 5 of O.. XXXIII of the C. P. ©. a 
Court has jufisdiction to reject an application for 
leave to'sue as a pauper on the ground that the plaint 
does not disclose a cause of action. This does not, how- 
ever, authorise the Court to reject the application on the 
ground that the defendant has a good defence to the 
suit. Where the Court rejects the application on such 
a ground it exercises a jurisdiction not vested in it by 
law and its order is open to revision. A LACHEMI v. 





Ram BAHADUR, 23 A. L. J. 200; (1925) A. I. R. (AJ oa 
z . 81 
———— 8. 115, O. XLI, r. 10--Appeal—Security for 


costs—-Security bond—Misdescription of property by 
_ mistake, 

peal—Revtsion. TT 

Appellant was reguirêd to give security for the 
costs of the appeal as well as of the original suit 


under O. XLI, r. 10-(1) of the O. P. C. Appellant ` 
_-of Sch. II to the C P. C., and that the plaintiff 


filed a security bond which was in due course re- 
ferred to the Tahsildar of the place within whose 
jurisdiction the property, which was the -subject- 
‘matter of the bond, was situated. The Tahsildar 
made -a report that the appellant owned a certain 
area of land in a certain. makal which was more than 
enough to satisfy the claim for costs in respect of 
which it was made security. When the appeal came 
on for hearing the appellant made an application 
that the property hypothecated by the security bond 
had been misdescribed owing to a clerical error and 
that whereas in the bond it was described as being 
situated in mahal B, it was really situated in mahal 
D. On this application the Appellate Oourt held 


that the appellant had been guilty of fraud in hypo-. 


thecating property which‘did not belong to him and 
consequently rejected the appellant's appeal. On revi- 


sion : - 

` Held, (1) that the order’ of the lower Appellate 
-Court could only be referred to sub-r. (2) ofr. 10 of 
O0. XLI of the C. P. C., but that jurisdiction as to 
the passing of țheorder of rejection under that sub- 
erule arose only in the event of no security being filed 
within the time fixed by the Court ; 
°° (2) that fb could not be said that if the error pointed 
out by the appellant to the lower Appellate Court 
in the security bond were corrected, there would 
atill be no security at all and that consequently the 
order of thé lower Appellaté Court could not be up- 


- held; 


(3) that there was no trace of any fraud in the 
action of the appellant and that the lower Appellate 
Court should have disposed of his application on the 

“merits ; oe 
| (4) that the order of the ‘lower ‘Appellate Court 
‘rejecting the appellant’s appeal amounted to the 


exercise of a jurisdiction which the Court did not e 


possess and that, therefore, it” must be set aside in 
revision.. O Jatpat SINGH v. BALDEO SINGH, 12 O. L. J. 
183; (1925) A. I. Re (O.) 402." . 752- 


ea 8.115, OXL, TG); O. XLVII 7 
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Civil Procedure Code~-1908—contd; =- -°= -3 
~ Review, order granting—A ppeal, grounds: -of “Rei 
sion. > 
An appeal againèt an “Sider granting a féview of 
judgment is strictly limited to the grounds ‘set out 
in O. XLVII, r. 7 of the O. P. O. Where an 
‘Appellate Court allows an appeal against éuch 
Jan order on any ground not specified in r.7 of 
O. XLVII, it exceeds its jurisdiction and its order is 
liable to be set aside in revision. A Gupri SINGH v. 
Parsotam Das, L. R. 6 A. 157 Civ.; (1925) A. L R. (A) 
395 : > 817 


s.115, Sch. ll, para. 5—Arbitration—Death 
of arbitrator—Procedure—Appointment of fresh 
arbitrator—Revision. 
The word “appoint” in para. 5 (1) D of Sch. II to 
the C. P. C., means “concur in appointing.” 
` Where during the pendency ofa reference to arbi- 
tration through Court one of the two arbitrators died 
and the other arbitrator brought this fact to the 
notice of the Court by means.of an application, and 
on the date of the hearing of the application the 
defendant proposed the appointment of the surviv- 
ing arbitrator as sole arbitrator but the plaintiff pro- 
tested and the Court on a subsequent date appointed 
another arbitrator : 

Held, that the application of the defendant to 
appoint the.surviving arbitrator as sole arbitrator 
amounted to the notice required under para. 5 (1) (b) 


’ having failed to concur in the appointment there was 
no discretion left to the Court “but to appoint an 
arbitrator or to supersede the arbitration and thgt the 
Court having preferred to adopt the first alternative 
it ‘could not be said that it had exercised a jurisdiction 
which was not vested in it. O Hasan Bano Becaw v. 
Wasi ALI Kuan, 2 O. W. N. 64; 12 O. L. J. 174; (1925) 
A. I. R. (O.) 361 613 


s. 115, Sch. II, para. 16—Arbitration— 
Award—Objections, disposal of—Decree in accordance 
with award—Revision, whether lies. 

The subject-matter of a suit was referred to 
arbitration and after the award was made certain 
objections to its validity were put in. The Court 
heard and determined those objections and overruling 
them passed a decree in terms of the award under 
para. 16 of Seb. II to the C. P. C.: > 

Held, that no revision lay against the decree. A 
JAIMANGAL : OHAND v. Ganpat OHAND, L. R. 6 A. 156 
Civ. 942 


2 

s.148. See PROVINCIAL Insotvency Act, 1920, 

s. 27 (2) 15 
-— s. 148, O, XXI, rr. 11 fo 14—Limifation Act 

(IX of 1908), Sch. I, Art. 182-——Execution of decree, 

gpplication -for—Amendment+ of application— 

Extension of ay Siesta 

‘An application for execution of a, decree was filed 
‘on a d&te within three years of the next previous 
‘application. The requirements of ‘rr. 11 to 14 of 
O. XXI of she C. P. C., had, however, not been cdm- 
plied with and the Court allowed the defect. to be 
remedied under r. 17, within a certain date fixed by 
it. The defegt was remediede within the time allowed 
and the application was re-filed ona date which was 
‘more than three years after the date of the next 
previous application, but the Courtestarted execution 











= 'proceedipgs on the application : ` 


Held, that the Court must be, presumed to have 
“extended time under: s, 148 of.the O. R. O, and the 
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application must be deemed to have been filed within - 
time. . e 

“No general principle can*be laid down as to what 
applications returned fox amendment would be legal 
oreg ard what would be illegal ones by reason of the 
defects. * An execution application may be so defective 
eas vot to he an application according to law at all, 
but in each case the question is one of fact as to what 
would constitute such defect. Therefore, one case 
cannot be a guide in another case. O Durea PRASAD 
SINGH v. Joxnoo Ram, 20. W. -N, 70; 12 0.6. J. 109; 
(1925) A. I. R. (0.) 399 591 


———__s, 150, O, XXXIX,r. 2 (3)—Injunction— 
Couirtegranting injunction, transfer of business of, to 
another Court—Jurisdiction to punish violation of 
injunction. 

Where the business of a Court, which has granted 
an injunetion, is transferred to another Court the 
latter’ Court has jurisdiction to exercise the power 
conferred by 0. XXXIX, r. 2 (3) of the © P. C., by 
virtue of the provisions of s.150 of the Code. M 
Mouna Gurusamy NAICKER v. MUHAMMADHU ROWTHER, 
16 L.W. 748; (1922) M. W.N. 743; 43 M. L. J. 713; 
(1923) A. I. R.(M.) 92; 46 M. 83 650 


— $.151. See TRANSFER or Property Act, 1882, 
. 8,78 882 

na S. 151, O. IX, rr. 8, 9—Limitation Act (IX 

of 1908), Sch. 1, Art. 168—Dismissal of suit for 
. default--Application for restoration not made. 

- within limitation—Inherent power of Court to 
restore suit. 

Section 151 of the C. P. C. cannot be invoked to 
help a' party who has a remedy provided by law and 
fails ‘to tae advantage of that remedy within the 
period of limitation prescribed. f 

Where a suit is dismissed for default and the 
plaintiff fails to make an application for restoration 
within 30 days from the date oft dismissal, the Court 
has no power to set aside the diemiss4] in the exercise 
of its-inherent powers. L Firm DUNI CHAND-GOKAL 
Cuanp v, Pritam Das, 7 L. L. J. 13; (1925) A. I. R. (L.) 
321 | 256 
-—— $. 151,0. XVII, r. T—Adjournment granted 

subject to payment of costs—Costs not paid— 

Defence struck off—Procedure, legality of. ? 
. An adjournment of a case was granted at the 
request of the defendant but the Court imposed upon 
him the condition that he must pay the costs of the 
adjournment ang, that ifthe costs were not paid his 
evidence would not be taken. Defendant failed to 
pay the costs of the adjournment and at the date of 
the heariag the Court struck off his defence and pro~- 
ceeded ex parte: 

Held, that ghe Court was justified in making the 
order and adopting the procedure which it did, under 
O. XVII, r-lof the O, P. 0O., orgt any rate under 
8. 151 of the Cede. A East INDIAN RAILWAY Co. 2, 
Jit Mar-Kanioo Mat, (1925) A. I. R. (A) 280; 23 A. L. 
3.0212; L. R. 6 A. 212 Oty 862 
“———-O, 1, r. 8, application of. . 

Tha representative suit, under O. I, r. 8,0. P. C., it 
is not necessary that all members of the body on 
whose behalf the suit i$ sought to be instituted must 
be of the same opinion, M HAMEED LABBAI We 
*Manamup KHATHER PILLAI : 1022 
———— 0.1, r. 8,0. XXII, r. 4—Death of some of 

several. respondents—Permission to defeyd appeal 

in representative capacity—-Legal representatives not 








~ “made parties-Appeal, whether abates, 
e e 
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Where certain respondents who were parties to 
the suit and to the aj%peal in the lower Appellate 
Court have died, an order passed under O. |, r. 8 of® 
the C. P.-C., allowing some of the respondents to 
defend the appeal on behalf of others will not relieve 
the appellants from the necessity of imiplegding all 
those who had obtained. a decree in their favour and 
the representatives of any of them who have died, 
and the appeal will abate in toto if no steps are 
taken by the appellants‘to bring the legal representa- 
tives of the latter on the. record within the time pre- 
scribed by law. L WALI MUHAMMAD v. Wannu, 6 L. l. 
J. 360; 5 L. 429; (1925) A. 1. R. (L.) 124;1 L. C. 482 


592 
——— 0. tl, r. 2. See C. P. C., 1908, s. 11 686’ 
O. ||, r, 2. See MORTGAGE 481: 


O. H, r. 2—Arbitration proceedings, whether 
suit—One submission and more references to 
arbitration, validity of. ` ` 
An award though enforceable as a decree under 

the Arbitration Act is not a decree and the pro- 
ceedings to file an award or to enforce it are not 
a suit and asthe provisions of O. II, r. 2, ©. P.O., 
apply to suit only, there cari be as many, references to 
arbitration under one and the same submgssion clause 
as there are disputes: S FIRM or BRIJLAL-JAGANNATH 
v. FIRM oF ALLAH DITTA-MAHBOOB ILLAHI . 393 


. ——— O, VI, r, 3— Pleading, contents of—Hvidence 


_ not mentioned in pleading, valuation of. 

It is not only unnecessary to enter evidence in the 
pleading but it is altogether contrary to the express 
provisions of O. VI, r. 3, of the C. P, C., which pro- 
vides what a pleading shall contain. i 

The fact that some of the evidence upon which a 
party relies did not find a place in his pleading is 
nota reason for disbelieving that evidence entirely. 
Pat THAKUR Prasan Sanu v. MOHAMMAD Musa, 3 Pat. 
L. R. 36; (1925) A. I. R. (Pat) 410 . 629 
—— Q.VI, r. 4—Pleadings—Suit on bond-- 

Defence of absence of consideration—Illegality of 

consideration, whether can be urged. 

In answer to a suit on a bond the defendant pleaded 
that there was no consideration for the bond. No 
plea of illegality of the cénsideration was taken but 
evidence bearing on the question was led. Plaintiff 
proved consideration but his suit was dismissed cn the 
ground that the consideration was illegal. On appeal: 

Held, that the case was covered by the provisions 
of O. VI,r. 4 of the C. P. C. and that the illegality- of 
the consideration not having been expressly pleaded 
by the defendant and the existencesof consideration 
which was denied having been proved by the plaintiff,” 
the plaintiff was entitled to: a decree, andeit was note 
open to the defendant to urge the illegality of the con- 
sideration asa ground for‘dismissing the plaintiff's 
suit. L Nor ILAHI v. Mawaz Kuan, 26 P. L. R. 76; 
(1925) A. I. R. (la) 345 A 683 
O. VI, r. 17—Amendment of plami, when to 
be allowed. 4 ga i 

Plaintiffs sued for a declaration of their title in 
respect of a portion of a khal. Subsequently they 
applied for permission to amend the plaint by includ-, 
ing the whole of the chal ag the subject-matter of 
the suit on the allegation that an order made by a ‘ 
Magistrate in a proceeding under. s. 133 of the Cr. P. 
©. had cast a cloud on their title to the whole of the 
khal: is ye FE 
Held, that in the ends of justice and for the pur-_ 
gcse of avoiding multiplicity of suits-as also to avoid 
-any objection that might be taken with reference to 





s 
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a separhte suit if brought by the-plaintiffs in-relation 
to another portion of the khal, fhe amendment ought 
tebe allowed. G Hew OHANDRA Sen v. SRIMANTA 
OHATTOPADHYA $ . 615 
— O; VII, r. Ji. See Court Frees Acr, 1870, 
8.7 (iv) o ; 853 
————— OF VII, r. 11 (6) —Dismissal of suit on merits 
—Order directing plaintiff to makeup Court-fees, 
whether can be made. è 
Where a snit is dismissad on the merits, the Court 
isnot. the gi to direct that the plaintiff should 





} make up the deficiency in Court-fees on the plaint, 
and that if he fails todo so, the plaint would stand 
yejected. Such an order is illegal and may be dis- 
regarded. L IsMAIL Sean v. SALEH MUHAMMAD SAAH, 
7 L, Lid. 18; (1925) ATI. R. (L.) 326 266 


0. IX, rr. 8, 9, O. XLVII, r. 1—Dismissal of 

suit for default--Application for restoration, 

- dismissal of—Review, application for, whether 
- maintainable. ` 

When a suit is dismissed for default there are two 

courses open to the plaintif :—He can either make 

an application for restoratign under O. 1X, r. 9, of 

the C. P. C., or he can make an application for review 

under O. XIWTII, r. 1 of the Code. The application 


for restoration must be made within 30 days from. 


the order of dismissal, but.if such an application has 
been made and dismissed on the ground that it is barred 
by limitation, the rule of limitation cannot be evaded 
by making another application by way of review. 
L ABDUL RAZAK v. MUHAMMAD SHARIF 616 


-——— 0. IX, r. 13- -Ex parte decree, application 
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“where thé decree-holder has parted with his interest? 


to set aside, dismissal. of —Suit toset aside decree, . 


` whether maintainable—Plea of fraudulent nature 
of claim in previous suit, whether can be taken— 
Service of summonses—Finding in proceedings to 
set aside ex parte decree, whether res judicata. i 
hereit has been decreed ex parte and it is establish- 
ed that summonses were served on the defendant, 
it is not open to the defendant to bring a suit to 


set aside the decree passed against him on the’ 


ground that the claim 
fraudulent, 

Where a suit has-been decreed ex parte -and an 
application to set aside the ex parte decree on the 
ground that summonses were notserved on-the de- 
fendant, is rejected on- the finding that service of 
summonses had been effected, a subsequent suit to 
set aside the degree on the ground of non-service 
*of summonses and other matters which could not 
shave been, raiged on the, application under O. TX, 
“r.13 of of the C. P. O.-is maintainable and the find- 
‘ing in the proceeding: under O. IX, r. 13, that 

< service had been effected’ on the defendant does not 
‘operate as res judicata. in the suit. C NauINIKANTA 
MuKHERJI $. HARI Nikam, 29 C. W. N. 325; 41 OL. J. 
281; (1925) A. I. R. (C.)-663 $ 779 
`. O. IX, r. 432-Ex parte decree—Sale in 
execution— Decree set-tside—Sale, whether affected. 
< Where a decree-holdeér is himself the purchaser in 
execution of his ex parte deeresa and tha ex parte 
‘decree is subsequently.‘ sat’ aside, tha sale stands 
cancelled and any interest which has accrued to the 
decree-holder or any one claiming through him must 
also fail. - But where the right of an innocent third 
party is injuriously affected by the conduct of the 


in the previous suit was 





-parties to the suit the sale will not be cancelled along’ 


with the setting aside of the- decree. For instance, 


Whera a suit his been decreed after contest or 


in the property, or in the greater portion of it, and 
thereafter he enters into #gompromise with the judg- 
ment-debtor, behind the back of the transferze who 
has come on the property in good faith, and gets the 
decree set a8ide, the right of thé transferee will notebe 
affected. CG Kerart Lan Aawan v. BUBALA Dasi 376 
— O, XVII, rr-2, 3—Suit decided under r. S— 

. Rule 2 mentioned by mistake—Re-hearing. 
When a suit is decided under O. XVII, r. 3, CO, P. O., 
but in the judgment r. 2 is mentioned by mistake, the 


remedy is an appeal and not a re-hearing. O Manaver 
v. TIRBENI : 356 
——— 0. XVII, r- 3—Plaint, rejection of, for 


. non-compliance with order to file aħhended® plaint 
—Fresh suit, whether barred. g 
Where a- plaint is rejected for non-compliance with 

an order to file an amended plaint, there is no dis- 
osal on the merits so as to preclude the plaintiff from 

bringing a fresh suiton the same causa of action. 


‘C Order XVII, r. 3 of the O. P. C., appłies only after 


à suit has. been instituted and only after it has been 
adjourned for the purpose of giving evidence. M 
SANKARANARAYANA IYER V. VENKATARAMA IYER 491 


i———- 0. XX, rn. 11 (2), O. XXI, r. 2— Mor'gage- 
decree—Agreement Rh enhanced interest on time 

. being granted, validity of -——Estoppel. 

‘ An agreement was arrived at between a mortgagee- 

decree-holder and the mortgagor-judgment-debtor by 

which the latter undertook to pay an enhanced rate 


‘of intereston the decretal amount in consideration of 


the decree-holder granting him an extension of time 
for payment of the decretal amount. The agreement 
was arrived at more than six months after the date 
òf the decree and was recorded by the Court on an ap- 
plication being made to if under O. XXI, r.2 of the 
0. P 


Held, (1) that the agreement ‘did not amount to ah 
adjustment of the decree within the meaning of O. XX1, 
r. 2 of the CO. P OO; i 

(2) that having been arrived at more than six months 


“after the date of the decres the agreement could not 


be regarded as one under O. XX, r. 11 (2) of the 


„0. P. U.: 


(3) that nevertheless the judgment-debtor was es- 
topped from questioning the validity of the agreement 
and was bound by it, the question whether the agrec- 
ment did or did not violate the rule that the Court 
cannot add to its decree being, under the circumstances 
one which the Court would not entesinto. M Scsra- 


< MANIA PILLarv. Oorera, (1925) M. W. N. 86; 48 A. L. 


J. 121; (1925) A. I. R. (M) 457 723 
—_—_——— Q. XX, r. 14—Pre-emption decree, censtructio® 
of—Payment directed within two months of decree 

-becoming final, effect of. Te 

The decree in a pre-emption suit directed that the 
purchase-money mest’ be paid within two months of 
the deejsion of the Court becoming final : 

-Held, that thé decision of the Court would become 
final only after the expiry of the period of limitatéon 
prescribed for an appeal therefrom, irrespectivg of 
the fact whether an appeal was or was not filed, and 
that the decre2-holder had a period of two moaths 
after the expiry of the period of limitation for ‘an 
appeal within which to pay the purchase-money. | 
Fazau Husain v. FAZALUDDIN, 23 Agl- J. 215; nga 
A. 1. R. (A) 291 . 957 
——-—°0. XX, r. 1801) (2), O. XXXIX, r. 1~- 
- Partition suit—Preliminary decree—Deeree declaring 

. . 


w 
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° shares -of -parties, whether final as to agricultural 
land—Injunction restraining party from interfering 
with possession of Receig@r, whether canbe granted: 
Where ia a snit for partition a decree is passed 

declaring tha: shares of the parties in the property 

and divesting the partition of the propert¥ other than 
agricultural land and the taking of accounts, the 
e decree: is a preliminary decree with regard to the 
property other than agricultural land.and the suit 
with regard to that ‘property still continues but with 
regard to the agricultural land; the decrge is a final 
deéreeand the Court becomes functus officto so far as 
the agricultural land is concerned, and the proceed- 
ings .in the suit with regard to such land come to 

‘an eng. The,Court has no further power after the 

decree to issue an - ad interim injunction forbidding 

any of the parties from interfering with the posses- 
* pion of the Receiver over the agricultural land. L 
Besart Lat v, Moor Crann, 7 L. L. J. 4; (1925) A.I 

- R. (L): 357 24 


———— O, XXI, .r. 2—Adjustment of decree, what 
‘amounts .to—Mortgage-decree—Time granted in 
consideration of. enhancement of interest, whether 
' . adjustment. . ae a * 
_ The non-enactment in the ©. P. C. of 1908 of a 
‘provision corresponding to that'containéd in s..257A 
“of the Coda of 188% has given greatest freedom to 
the parties in the matter of adjustment of decrees. 
. While ‘the Code of 1882 was in operation the Court 
was required to seé whether the consideration for 
‘an adjustment was reasonable under the circum- 
stances: of the case or not. No such duty is now cast 
‘on the Court. If the adjustment is made and certified 
‘to the Court the provision’ of the law will be fully 
‘satisfied nd the deécrea will be capable of execu- 
tion. + er 
' In execution of a mortgage-decree the parties filed 
an aplication praying that the execution might be 
“postponed for six months and that from the date of 
'the application the rate of interest might be enhanced. 
The application was accepted and time was granted : 
Held, that time having been given to the judgment- 
‘debtor for payment which was not agreed upon 
- under 'the decree, the raising of the rate of interest 
taken with the grant of time amounted to an adjust- 
ment of the decree and did not operate as a novation 
` which required to be enforced by-a new suit. O Rag 
“Kunwar v. OHHANNOON Lat, 12 O. L. J. 156; (1925) A. 
LR. (O.) 364 907 


. ——— 0. XX9, r: 2—Limitation Act (IX of 1908), s. 

- 20, Sch. I, Arts. 181; 182—-Execution of decree— 

: Certification of ayment—A pplication, whether 

'?  necessa®y —Limitation—Instalment decree—Waiver, 
effect of-—Limitation, commencement of. _- 

In order to®certify a payment under .O. XXI, r. 2 

. “of the C. P. O., it is enough that the decree-hotder 

__- mentions the fact of such paymen® in the application 

* for execution of the decree in respect of theebalance., 

“Ib is not incumbent upen the decree-holder to certify 

tife payment by making an applicatiqn. : 

< Certification of a payment cannot, however, be 

postponed indefinitely, for it must be made within 

imitation, to save limitation under s. 20 of the Limi- 
‘tation “Act or on the ground of a wafver. ' 


'% In the cas2 of a decree which is made payable. by® 


instalments it is@pen tothe ‘lecres-holder to waive 
“the default in payment of a particular instalment and 
-where such waiver .takes place, limitation? for the 
_tyecution of the decree, under el, (7)-of Art. 182. of 


. 


s . 
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Sch: 1 to the Limitation Act, begins ‘to run ftom the 
date of the default.¢C JALIM CHAND, v. 
CHOUDHURY ` eae 1051 


~O, XXI, r. 11 (2)—Limitation Act (IX of 

1908), s. 14 -Execution of deci®e—Digappearance of 
`” decree-holder—Procedure—Decree condgtional on 

payment by decree-holder—Appeal, dismissal of— 

Limitation, commencement of—Bona fide proceedings, 

prosecution of, time spent in. 

‘Where oùe of the parties to a proceeding suddenly 
disappears and nothing definite is known about*his 
being still in existence or having difMi ohe of two 
alternative courses might be adopted. If the circum- 
stances attending the disappearance are such as might 
justify à prudent person in coming to the conclusion 
that death is extremely probable, an application might 
be made to the propèr Court upon affidavit showing 

-~ the circumstances and asking leave to presume the 
death; or, if the Court does not think thatthe évi- 
dence produced before it is sufficient upon which 
death can be presumed, then the Court may be asked 
to appoint some person tolook after the affairs of the 
individual who has disappeared until his return or 
until his death can properly be presumed. F 

A plaintiff obtained a decree entitlinghim to obtain 

-8 conveyance of certain. property from the defendant 
on payment of a certain sum of money . within two 
months from the date of the decree. 

. High Court against the decree was dismissed, and an 
appeal under the Letters Patent was also dismissed. 
After the dismissal of this appeal the decree-holder 
suddenly disappeared. Within two months. of the 
dismissal of the Letters Patent Appeal his son deposit- 
ed the money in Court and made, an application for 
leave to continue the execution proceedings. His 
application was dismissed on the ground ‘that the 
death of the decree-holder could not be presumed, and 
an appeal and a second appeal against the order of 

- dismissal were also unsuccessful. Within two months 
of the dismissal of the second appeal, the Pleader of 
the decree-holder,deposited the money in „Court and 

- made an application for execution of the decree : 


An appeal to the: 


YUSUFALI ` 


be 


Held, (1) that_as the_decree-holder could not. be - 


‘presumed to have died hé was‘still civilly alive and 
the Pleader was entitled to make an application under 
“O. XXI, r. 11 (2) of the C. P. C.; ; afc 
__ (2) that the. decree-holder was entitled under. the 
‘decree to deposit the money in Court within” two 
‘months of the dismissal of the Letters Patent Appeal ; 
(3) that the son of the decree-holder having made 
diligent efforts to comply with the t8rms of the decreg 
and the original payment by him having been made 
within two months of the dismissal of*the Lettéré 
“Patent Appeal, andthe payment by the Pleader on 
behalf of the decree-holder having been made within 
two months of the dismissal of the appeal by the 
` decree-holder's son, the provisions of s. 14 of the 
Limitation Act were applicable tothe case by analogy 
and the application must be treated as being within 
‘limitation. Pat GoBIND PRASAD v. JAGDIP SAHAY, (1925) 
Pat. 57; 3 Pat. L. R. 43; (1925) A. I. R. (Pat) 369; 4 
Pat. 378; 6 P. L. T. 547 358 


—————- O. XXI, rr. 22, 9O—Limitation Act (IX of 
1908), 3. 18~-Hxecution.‘of decree—Sale—Death of 
one judgment-debtor—Legal representatives already 


on record—Notice, separate, whether necessary-—. 


Application to: set aside sale—Fraud—Limitation, 
extension of. - . - 
Where one of several judgment-debtors dies after 


K ated 
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the passing of the decree and execution proceedings 
are instituted after his death without substituting 
Kis legal representatives'in his place, but, as a matter 
af fact, his legal representatives, or some of them, 
are ‘already on the record, the service of a separate 
notice’ on them, under O. XXI,7r-'22 of the C. P. C. 
is not necessagy. Ewn if some of the legal representa- 
tives of the deceased ` are not-on the record the 


. service of a notice upon them is not absolutely essantial 


= 


and the omission of their nanrés does not amount to 
anything more than-irrégularity which would not viti- 
ate the proceedings. 

A judgment-débtor is not entitled to the benefit of 
the provision# of s. 18ofthe Limitation Act for the 
purpose of making an application to set aside an 
execution sale if the'decree-holder was no party to 
the fraud alleged. COC Azizannessa v. DWARIKA PROSAD 
BoraL 745 


li 


decree—Decree-holder's right to actual- possession— 
Delivery only symbolical—Judgment-debtor's posses- 
sion, whether adverse—Limitation Act (IX of 1908), 


Sch. I, Arts. 187, 188. P k 

Where a decree-holder is entitled to actual pos- 
session under the law, he is not entitled to get 
what is calæd symbolical possession. Symbolical 
possession is. given: in, cases . where 
entitled to actual-possession at the date when pro- 
perty is, delivered ‘to- him in execution of a decree 


_either by reason of the property being in the posses- 


sion ọf tenants or mortgagees or other persons who 
are entitled to be in- possession as against -the 
judgment-debtor. The-right to actual possession of 
the decree-holder in such a case arises only when he, 
the judgment-debtor, -would be -entitled to posses- 
sion and Arts. 137-and 138 of Sch. 1, Limitation Act, 
would apply in such cases. But where a judgment- 
debtor is actually -in- possession and the decree- 
holder is entitled to actual possession he cannot get 
anything less than that,-and if he does not get actual 
possession he cannot rely upon symbolic possession 
for the law does not allow a person who is entitled to 
actual possession to get only symbolic possession. M 
DHARMALA Kamayya v. BHIMARASETTEI PARIDESI 439 


-——— O., KAI, r. 50—Arbitration Act (IX of 
1899), s. ‘15--Award against firm-- Execution of 
award—Enquiry as to persons constituting firm— 
Procedure. 

The fact that an award made under the Arbitration 
Act is enforceable as a decree would attract to itself 
the’ applicability.of ‘the provisions regarding the 
@xecution of decrees. r 


e Where angward is made against 4 firm, the question | 
as to who are the partners in the tirm against whom- 


the award can be-enforced, can be gone into in execu; 


tion proceedings under O. XXI, r. 50 of the ‚C.P. 0. 


‘A Court tp which'an` award against a firm, after 
being a rule of Court, has been, trdnsmitted for ère- 
cution can make an enquiry fato the question as to 
‘who are the partners constituting the firm. 9 ADAMJI 
JAFFERJI & Oo. v. SHAMBUDDIN Imampin ` 1013 





some partners mentioned specifically—Liability of 
other partners, whether excluded, - 


A consent decree provided that it was to be execut- 


. ed against the-firm of Mayadas and “against defend- 


. served.” On exeeution being:sought. against defend- 


-ants Nos. 1,3,4 and 5 personally who have been 


GENERAL INDEX. ; 


——_—_ 0. XXI, rr. 35, 36, 97, 98—Ezecution of - 


he “is not. 


O. XXI, r. 50 (2)—Decree’ against firm and- 
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ant No. 6 personally under O. XXI, r. 50 (2), C. P. O., 
it was contended for him. that he was not personallye 
liable as a partner of the firm of Midyadas as his name 
‘was not included in the degree: 

Held, that the addition of the words “and against 
defendants Nos. 1, 3, 4 and 5 personally who have been 
served" did*not exclude execution against defendant 
No. 6 personally. The words only meant that‘on ‘the 
decree itself action could be taken against defendants o 
Nos. 1, 3,4and 5 whereas inthe casé of the other 
defendanis it was necessary to take action under 
O. KAI, r.50, ©. P. O., because they had not been 
served. S MANGALSEN LALLA RAMDITTAMAL v. DAKI- 
ORHAND GHANDOMAL, 18S. L. R. 146 435 


———— O XXI, r. 86—Exgcution of decree—Sale— 
Purchaser, failure of, io pay balances of purchase- 
money—Re-sale—Deficiency—Application by decree- 
holder for attachment of deposit made by first pur- 
chaser, maintainability of. 

Certain property was put up to sale in execution 
of a decree and was purchased by the appellant who 
forthwith made the required deposit, but failed to 
pay ‘the balance of the purchase-money within the 
prescribed period. The property was thereupon re- 
sold and there was a deficiency on the re-sale. The 
respondent, who was the decree-holder, made an 
application to the Executing Court that the deposit 
made by the appellant should be attached and that 
the amount due to the respondent, after taking into 

“account the price’ realised at the subsequent sale, 

should be paid to him: The Court had previously 


` ordered that the deposit made by the appellant should 


not be forfeited to Government: 

Held, that the application made by the respondent 
was maintainable and should be disposed of on the 
merits. PO RAMAGIRJI NEELAKANTAGIJI v,e ANNAVAJI- 
BALA VENKATAONALLAM, (1925) A, LR. (P. C.) 61; “48 M, 
L. J. 335; 20. W. N. 308; 27 Bom. L. R. 806; 22 L. W. 
1 (P. C.) 373 


——— O. XXI, r. 89—Execution of decree—Sale 
—Mortgage by judgment-debtor—Deposit of pur- 
chase-money—Application to set aside sale—Judg- 
ment-debtor, whether entitled to maintain application. 
Certain property was-sold in execution of a decree 

and after the sale the judgment-debtor transferred 

the property by way of mortgage to a third person 
and the mortgage money was deposited by him in 

Court with an application under O. XXI,r. 89 of the 

O. P. C. praying that the sale may be set aside. The 

suction-purchaser opposed the application on the 

ground that the mortgage effected by the judgment- 
debtor practically amounted to a sale and that the 
judgment-debtor- was not, therefore, a person “owning 

such property“ at the date of his application within ° 

the meaning of O. XXL r. 89: 

Held, that the mere fact that there were grounda 
for suspecting the bona fides of the transaction and 


. that the judgment-dgbtor-may never be ableto redeem 


the mortgage were conjectures whollye immaterial for 
the decigion of the application and that inasmuch as 
the transaction on the-faceof i was a mortgage, the 
judgnient-debtor was the owner of the equity of re- 
demption and was entitled to maintain the applica- 
tion. O DALOHAND v. BANK or Upper INDIA, 12 O. L. 
J. 101; (1925) A: L'R. (0.) 349° - 732 
e—-— 0. XXI; rr. 89, 92 (2)—Sale, oral applica. 
tion to set aside—Court’s duty. : a 

_ A Court is bound to set aside a Zale even where 
an oral application for thet purpose is made in time 


v 
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A . 
with the deposit, and if it confirms it inspite of Such 
“an applicetion, the order of confirmation is a nullity. 
‘M MURUGAPPA Asari v. SHANMUGA MUDALIAR 498 


e 
man O XXI, r. 90 —Lzecution of decree—Sale of 
« occupancy holding—gllorigagee-purchaser, whether 

can apply to set aside sue. . 

The effect of a transfer of a non-transferable 
-eccupancy holding, is good so far as the tenant” is 
-concerned and would be good against the landlord 
-unless he declines to, recognize the transfer. : 

< A mortgagee of a non-transferable occupancy hold- 
‘ing acquires a good interest by purchaSe at a sale 
‘held in execution of his own mortgage-decree and is 
entitled to apply under O. AAI, 1. 90, C. P. O., to 
“have a sale in execution®* of a rent-decree set aside. 
"GO Tain Prosap Roy v. DAYA Prasanna ere 
mie = 61 
“i O. XXI, r. 90— Transfer of holding—Heir 


presumptive of transferee; position of—Sale in exe-* 


- . cution—Heir presumptive, whether can apply to 


t 


158-B., : 
- The fact that a person -isan heir presumptive of 
-~ the transferee of a holding does not give him any 
‘interest in the property. He cannot, therefore, make 
an application under O. XXI, r. $0 of the C. P. C., to 

set aside a sale in execution. =z 

`- A protected interest is not affected by a sale held 
‘under the Bengal Tenancy Act for arrears of rent. 
“Pat HANKAR SONAR v. BASUDEO SINGH 575. 
d O. XXI, rr. 91, 92, 93—Transferof Properiy 

Act (IV of 1882), s. 55 (2)--Execution of decree— 
' §Sale~-Covenant for title—Suit to recover purchase- 
“money on ground, of absence of saleable interest, 

whethe? maintaingble. : i 

While in a private sale there is, in the absence of a” 
- contract to the contrary, an implied covenant for 
‘title by the vendor, thereʻig no such covenant either 
by the decree-holder or by the Court in the case of a 
. gale held in execution of a decree, The Court does 
. not’ profess to sell anything-more than the right, title 
„and interest of the judgment-debtor, and itis the duty 
‘of the purchaser to. satisfy himself as to the nature 
andthe extent'of the interest possessed by the judg- 
‘ment-debtor “in the property. proposed to bs sold. The 
, doctrine of caveat emptor applies to a purchaser at 
¿a Court sale who buys the property .with all risks and 
‚all defects in the judgment-debtor's title. ` : 
_- Apart from the statutory - provision contained in r. 
91 of O. XXI ef the O.P. C., thereisno principle of 
law or equity which entitles an auction-purchaser to 





< „recover the purchase-money in.the-event: of his dis-- 


* covering after the sale that the judgment-debtor had , 


no saleable interest in the properfy. A suit, therefore, 


“by an auctign-purchaser for a refund of his purchase- | 


„money on the ground that the judgment-debtor had no 


‘saleable interest in the propertygsold is not maintain- .- 








able. L HABIS-UD-DIN v, Harim Mirza, 1 L. O. 552; 6 ~ 

L. 283. og i Ss 622 

se w O, XXI, r.97:. See PeNAL Cons, 1860, 5. 186 

ae A sek. T : 286 . 
- O. KAI, r. 4—-Suit to recover property from 


widow and transferses from-her-—Degth of one trans- 
fereg—Failure to bring. legal representatives ‘on 


e” vecord-—Abatement, extent of. 


. 


Plaintiff, włHosclaimed;to be the adopted. son of the 
‘last male holder of the property in dispyte, sued to 
“igecover the property from the widow of the deceased 


N oo 
. 


. A y e . 


r% 


“INDIAN CASES; 


` sujt. 


‘consideration. During 
‘ofthe transferees died and his legal wepresentatives 


set aside sale—Protected interést, whether affected ` 
- by sale—Bengal Tenancy Act (VIII of 1885), ss. 159, - 
j B VRAE 


: passed in the different suits. 
- suit preferred separate appeals againstthe decrees. 


oa 
S 
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and also impleaded certain donees from the widow 
and transferees from the donees as defendants’ to the 
The transfer by the donees specified the shares: 
of each transferee in‘ the property transferred Wut 
there was no specification of shares as regards the ° 
the perglency of the suit one ` 


were not brought ‘on the record within“the period 


~ prescribed : 


Held, that each of the traisferees had- a separate 
right to his share of the property transferred to him’ 


-and that, therefore, the suit abated with- regard ‘to 
nd, could oe: 


the share of the deceaséd’ transferee 4 
ceed as against the remaining defendants. L RAGH- 
BIR SARAN v. SOHAN Devt, 26 P. L. R. 100; (1925) A. I. R. 
(L.) 381; 6 L. 233 = = 1 


———— Q. XXII, rr. 4, 9, 11, O. XLI, rr. 4, 33— | 
Several suits, by same plaintiff against differente 
defendants—-Evidence recorded in one ~ suit—. 
Separate’ decrees—Appeals—Death of appellants in ` 
some cases: during pendency of appeals—Appeals 
accepted in ign@rance—Abatement— Procedure. 

: Plaintiff filed several suits against different tenants 

for ejectment, which were decreed. The evidence 

recorded in one of the suit was considered as evi- 

dence in all the-.suits Lut séparate® decrees were . 

The defendants in each 


During the pendency of these appeals some ‘of the 


‘sole.appellants died but the appeals were heard and 


decided in ignorance of their deaths and the judg- 
ment of the lower Court was reversed and the suits 
were dismissed. On -second appeal “in those cases in 
which the appellants in the lower Appellate Court 
had died during the pendency of the appeals: 

Heid, (1) that in the absence of an order by the 


-Trial Court consolidating tle suits the provisions of 


rr.4 and 33 of O. XLI.of the O.P. C. were not 

applicable to the suits ; : 

. (2) that, therefore, the appeals in those cases in 

which the sole appellants had died during the pen- 

dency of the appeals in the lower Court had abated; 
(3) that the proper-Court to deal.with any applica- 


-tion to excuse’ the delay in substituting the legal 


representatives. of the deceased appellants and to set 
aside the abatement .under O. XXII, rr. 9 and 1] and 
to add’ the legal representatives of the deceased appel- 


“lants under rr:.4’and 11 of that Order was the lower 
_Appellate Court and that any such application must 


be made to that Court. B AMARSANGJI INDRASANGJI V. 
Desai Unen, 27, Bom, L.R. 91; (1925) A. I. R. (BJ) fy ; 


—— O, XXII; rr. 4,12, O. XXXIV, r. §—-Construe- 
tion of decree—Decretal amount chê@rged on pro~ 
perties mentioned’ in ‘décree—Properties, whether 
can be sold-Lxecution of decree—Appeal—Death 
of one of “several respondents, pending appeal-— 
Abatement.” - b : 


In a mortgage suit a decree, was passed in terms 


of a compromise arrived betyreen the parties. The 
decree directed thatthe defendant should pay a cer- 
tain sum téxthevplaintiff and that the decretal sum 


would be a charge‘on certain properties mentioned in 


- the decree : . 


Held, that.although the ‘wording-of the decree was 


- ambiguous, it‘could:.be reasonably construed to mean . 
.that the amount:declared asa charge‘on the 
.tics mentioned in. the decree was recoverable by 
- execution ofthe-decree, that is.to-say, by gale of. the 


roper- 


properties charged. 5 
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An appeal against an order in an executioa case 
does not abate by reason of the legal repres2ntatives 
of one of the deceased’ decree-holders-respondents not 
e being brought on the recoed within the prescribed 
time, as by virtue ofr. 12 of O. XXII of the O. P.C. 
the provisions ofthat Order “are not applicable to- an 
execution’ case. ` W Sarsapat v. DHANRAT, 8 N. L. J. 9; 
(1928); A. 1. R. (N.) 239 À ; 11 
“= O, XXII, r. 9. See Lusrration Act, 1908, 8. 5 
é een FE T 905 
————— 0. XXII, r. 9, O; XLIII, r.-1 (K)—Death of 
_ defendant—Abatement—Application “ to set aside 
abatement, dismissal of—Order’ declaring abatement 
in toto, whether decree—A ppeal—Court-fee payable. 
During the pendency of a suit one of the defend- 
ants died and his legal representatives were not 
brought on the record within the prescribed period, 
and the Court made an order declaring that the suit 
had abated as against the decedsed defendant. There- 
upon plaintiff made an application under O. XXII, 
r. 9of the O. P.C. for an ordar to set aside the 


abatement: The Oourt held on this application that - 


the plaintiff had failed to establish any sufficient 
cause preventing him from making an application for 
substitution within the prescribed period of limitation 
and that his application must, therefore, be dismissed 
and, sesomily, that the partial abatement caused by 
tha plaintiff's failure to implead the legal represen- 
tatives of the deceased defendant had, in the special 
circumstances of the case, resylted in the abatement of 
the suit in toto.” On appeal’: : i 

Held, (1) that the lower Court's orderin so faras 
it dismissed ths ‘application “for setting aside the 
abatemant was appealable as an order under O. XLIII, 
r. 1 (k) of the O.” P. O. and could not be treated asa 
decree ; $ E 

“(2) that the order of thè lower Court in so far as it 
declared that the suit had abated in toto amounted to 
a decree and the plaintiff -could impugn that order 
only upon an appeal from a decree on--paymont of ad 
valorem Oourt fees. l KAGHBIR Saran vV. SOHAN DEVI, 
26 P. L. R. 32; (1925) A. I. R. (L.) 456 104 
———— O, XXII, r. 10—Person.not party, to siit, 

assignment by, effect of. ‘ i 

A suit can only relate to the property which is in the 

- possession of, or is claimad tobe the property of, the 
defendant. It cannot pessibly cover or relata to 
property which -on thé date ‘of the plaint did not 
belong to the defendants on the record. 

Order XXII, r: 10 of the C. P. O., can only apply 
to the assignment of interest in property by-a defend- 
ant on the record and doas not apply to the assign- 
‘ment of an ‘interest by a person who is not a party 
to the suit at the date of the assignment. M AMMAYA - 
“PILLAP?, Narayana Cxetry, 21-L. W. 125; (1925) A. I. 
R. (M.) 487 < AE 187 
nnn ——— O, XXIII, r. 1. See-BeneaL Tenancy ACT, 

1885, ss. 105, 187;,188 --_- 1035 





record compromise, validity of. 

Order XXUE r. 3 of the-O. P. C. provides that 
a Court shall order a compromise to be -recorded 
only where’ a suit has been adjusted by a lawful 
agreement and compromise and not otherwise. Where 
a compromise is‘fiot assented to by all the necessary 

ities, it cannot be regarded as a lawful compromise 
and‘ the Court is. fully. justified in refusing tô en- 
force it. .L Vin SINGH iv. KHARAK Singa, 6 Leb. J. 
604; (1925}eA- I.-R, (Li) 280 : Le? SGT 
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_ valid. 


O. XXII, r. 3—Cortpromise’ not assented. to” 
by‘all parties, whether lawful—-Order refusing to~ 
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-——— 0. KAIN, r. 3, Sch. H, pafa. 1->“Partio 
interested,” msaning.of—Party interested not join- 
ing reference, effect of—Avard, void—Jubdszquent 
consent, effect of —Jurisliction*of Court—Subszquent 
suit on same relief, whether barred. 

. Paragraph 1 of 52h. IL to the O. P. ©. requiras 
that all ths parties intanest2d should agree vefora 
the Couft can mase a valid refersnce to arbitgation, 
A referance without a party interested in? the suit, 
wasther ex parte or otherwise, joining in it, is ngt 


The expression “parties interested in the suit" in 


“para. laf Sch. II, O. P. C., should not ba restricted 
. only to those persons against whom relief is claimed. 


A person against whom no ralief is claimed may be 
interested- in the result of ths suit, inasmuch as his 
liability to the plaintiff may ultimately arise by 
reason of any decision that may be givên in that 
suit, and whers such a party fails to join the refer- 
ence, the award is bad. 

What gives the Court jurisdiction to refer the 
matter to arbitration is the consant of all parties. 
Consent subsequently given cannot give jurisdiction 
to the Court which it did not postess at the time 
when it referted the matter to arbitration. A person, 
therefore, who was nota party to the reference cannot 
by subsequently appearing bafore the arbitrator and 


giving his consent to the arbitration proczeliags 


render them valid. In such a case there ia nob 
merely an irregularity but the foundation of ths 
Court's jurisdiction is taken away and the award is 
absolutely void. g 

An award which is void as having been made on & 
reference which was made without jurisdiction, need 
not be set aside, before a party can claima relief. 

Where an award is madeon an-iavalid réference, 
but the Court allows the plaintiff to withdraw tha 
suit, a subsequent’ suit for the samé relief is not 
barred. M Sussa Rao v, Appapurat IYER, (1925) M. 
W. N. 97; 48 M. L. J. 142; 21 L. W. 498; (1925) A. I. R. 
(ML) 621 : 839 
——_— 0, XXVI, r.2-—Commission, application for 
issue of-—-Gosha lady, examination of. 
An application by a plaintiff for the issue of a 


-vommission to examine herself ought to be granted 


where it is based on the ground that the petitioner 
is a gosha lady who do2s not appear in Court or other 
public places accordiag to the custom of her commu- 
nity. M VELLAI Naona v. A. K. R. M. M. MEIYAPPA 
CHETTY A 4 513 
———— O, XXXII, r. 3—Minor defendant—Guardian 

ad litem, appointment of, irregularity in, effect 

‘of—Decree passed against miner—Guardian, farlure 

of, to appeal—Negligence—Decree, whether can be 

set aside, 

The absence of a formal order appowmting a guard- 
jan-ad litem for a minor defendant is not su.ticient 
to render subsequent proceedings@oid in the absence 
of any prejudice being found to have resulted to tha 
defendant mior. : 

Where a decree is made against a defendant minor 
and the guardian ad litem fails to prefer an appepl 
‘againgt the decree in consaquence of legal adyica that 
the appeal would not bs successful, no negligence can 
be attributed to the guardian, and it is not dompetent 
to the minor to have, the decree set aside on the 
ground of the negligence of the guardian. A 
“Kuper Upapa v, RAMAKAR Dat UPADAL, 23 A. LJ. 

44; L-R. 6 A. 178,Civ.; (1925, A. I R. (A) 355 47 A. 
357 . = 86 
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~——£ 0. XXXII, r. 7 (2)—-Guardign ad _litem— 

Compromise—Sanction of Court— Compromise, whl- 
*ther void oy voidable. ' 

A guardian ad litem can deal with the property 

in suit or enter into a compgemise with the sanction 

of the Court. Without such sanction the compromise 
is voidable but not voide N SURYABHAN PIRTHAMJI V. 

. Panup, 21N. L. R. 43 . : ° - 375 


mn O. XXXIV, r. 3—Mortgage—Foreclosure suit: 
° Preliminary decree—Extension of time. 

A preliminary decree was passed in a foreclosure 
suit and a certaity period was allowed to the defend- 
ant, to pay up the decretal amount. Bight @ays after 
the’expiry of this period the mortgagee-decree-holder 
made an application for a final decree, being aware 
of the fact that tlie mortgagor had made arrangement 





which would erable him to pay off the decretal , 


amount in a short time. On notice of the application 
being served on the mortgagor he applied for an 
extension of time within which to pay up the decretal 
amount: : 

Held, that, under the circumstances of the case, the 
time allowed gor redemption in the preliminary 
decree ought to be extended provided the mortgagee 
was not caused any undue loss. N Aman SINGH v. 
Kuys BEHARI Lat, 8 N. L. J. 6; (1925) A. I. R. (N.) ae 

= : . 3 


mn 0. XXXIV, r. 5. See C.P. C., 1908, O. XXII, 
RA | 11 


O. XXXIV, r. 14—Separate mortgages—Decree 
on one mortgage—Property comprised in other 
mortgage, whether can be sold. i i 
Where there are different but simultaneous mort- 

gages ‘of different items of the mortgagor's property 

in favour of the same mortgagee which can reasonably 
be treated as constituting one transaction, the Court 

would be slow to allow the mortgagee to resort to a 

device which would enable‘ him to do something 

which it is the object of r. 14 of O. XXXIV of the 

C. P. O. to prevent. In the casa, however, of different 

and independent mortgages of different items of pro- 

perty belonging*.to the same mortgagor in favour of 
the same mortgagee, there is nothing in law to- 
prevent the mortgagee to sell property which is the 

subject-matter of one mortgage In execution of a 

decree obtained on another mortgage which does not 

comprise the property proposed to be sold. B 

Nurjan BEGAM v., HANSRAJ JETHUMAL & Co., 27 Bom. L, 

R. 202; (1925) A. I. R. (B.) 239; 49 B. 208 870 


———- O. XL, rr. 1, 4—Receiver, appointment of, 
by Appellate Ceurt~Application for removal of 
Receiver—Forum, proper—Receiver disobeying orders 
of Court, whether ground for removal. $ 
Where a Receiveris appointed by an Appellate 

Court, an application for removal of such Receiver 
can be‘entertained by that Court. 

A ‘Receiver who entirely disregards the orders of 
the Court which appointed him oughe not to be allow- 
ed to continue in “his office as Receiver.. L RIHARI 

e Lanyv, SHANKAR Das, 7 lr. da. J. 6; (1925) A. L R. (L) 

309 o EENS < 246 
gan O. XLI, T. 1- Presentation of appeal by Plea- 
der daly authorised, validity of. 

Where the power-of-attonnéy 'held - by a Pleader ex- 
pressly authorises him to present an a peal, the 

resentatioh of a appeal by him is perfectiy valid. L 
Kura v, Ubm, TL., $a d 29; (1925) A.I R. te) Bt 
$ e 
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———— 0. XLI, rr. 4, 33. See C. P. C., 1908, O. XXII, 
R. 4 f 31 


~~~ OL XLI, r. 22—A ppeal— Additional evidence, 

admission of—Procediure-- Opposite party, whether e 

entitled to adduce evidence in rebuttal. 

In adinitting additional evidence tendered before it 
an Appellate-Court is bound torec®rd itareasons for 
the admission of such evidence, and mustegive an 
opportunity to the opposite party to adduce any 
further evidence in rebuttal of the additional evidence 
admitted in appeal. C “AHAMÊD ALI v. MADHAB RAM 
Namasupra, 4t C. L. J. 194; (1925) A. LR. oO) u 
———_ 0. XLI, r. 23-—Preliminary poi®—Order of 

renang on point of res judicata—Appeal, whether 

tes. oe 

Where on a question whether the trial of a suit is 
barred by the events in an earlier suit, the Appellate 
Court differing from the Trial Court reverses its 
decree and remands the suit for trial, the order of 
remand is on a preliminary point within the meaning 
of O. XLI, r. 23 of the ©. P. C., and. is appealable. M 
Ramaswami PILLAI ù. NARAYANASWAMI PILLAI, (1925) M. 
W. N. 82; 48 M. L. J. 100; 21 L. W. 318; (1925) A. L. R. 
(M.) 483 548 


— O. XLI, r. 27—Additional evidegce in ap- 
peal—Court, duty-of. ` 

An Appellate Court is not legally entitled to decide 
an appeal on a surmise as to the probable effect on 
the Trial Court of the statements of witnesses who 
have not appeared. Once it holds that a party has 
been debarred from producing his witnesses in Court 
for rio fault of his own, he- ought to be given an 
opportunity of procuring the attendance of such wit- 
nesses, and the case cannot’ be decided on the ground 
‘that the witnesses, if produced, would not have 
supported the case of the party producing them. L 
MUHAMMAD Hussaty, 0. RADHA: KISHEN 1012 
———— O, XLI, t 27--Appeal—Additional evidence, 

when can be admitted. 

The rule for the admission of additional evidence 
in appeal does ngbipermit an appellant to ask for an 
opportunity of adducing additional evidence on the 
ground that he or his Vakil was careless in the-lower 
Court. M VEERASAMI NAIDU v. SivaGURUNATHA PILLAI 
21 L. W. 114 eke : 234 
O, XLI -Ë 27—Appeal—Discovery of fresh 
evidence—Procedure—Refusal of Appellate Court 
i admit fresh evidence—Appeal, second, whether 
ies. S i : 3 
To admit or to_refuse to. admit fresh evidence in 








appeal is a matter primarily in the discretion of the Ap- 
pellate Court. Where the appellant was not aware of 
the existence of_some piece of evidence, at the time 
when the case was disposéd of by the First Court and 
has discovered it-subsequently and has preferred an 
appeal, the proper course open to him is to apply to the 
Appellate Court; which: is in pogsession of the case, to 
admit the additional evidence either under the general 
principles of law or under the specific provisions of O. 
XLI, r. 27 of tha: C. P.O. Ifthe Appellate’ Court be- 
fore whom such an-‘application is made exercises its 
discretion and refuses to admit ‘fresh evidence the pro~ 
priety of that order isnot a good ground for entertain- 
ing a second appeal. If, however, the lower Appellate 
Court does not apply.its mind to the question properly 
d all and feels that it is unable to admit-fresh evi- 
dence, becauséief some supposed insuperable difficulty 
dn its way, which infact doesnot exist, then it cannot 


a 


t 
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be said that the Court.in. the erercise of its discretion - the order directigg the-issue of the certificate, 


has refysed to admit fresh evidence and the order of 
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the, Court may be questioned in second appeal, A- 


Bapri Das v. Hostitar SINGH, L.R. BA. 85 Civ; 23 A. 
19. J. 193; (1925) A. I. R. (A) 288; 47 A. 412 761 


————— O. XLIII, r. 1 (w), O. XLVII, rr. 1, 7—Review 
— For anyeother suficient reason,” meaning of— 
Order granting review—Appeal,' scope of. i 
The words “for any other sufficient reason” in 

O. XLVII, r. 1 of the C. P. C., are not only very 

wide in themselves but were intentionally so made 

by the Legislature because of the possibility of 
exceptional cages arising in which obvious injustice 
would be worked by strict adherence to the’ terms 

of the decree as originally passed. i 


~ 
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ARUNACHALA NAIDU v. BALAKRISHNA & Co., 21 L. W. 147; 
48 M. L: J. 184; (1925) A. I: R. (M:) 449 201° 


-—— O. XLVII, r. 1. Sy O. P. C., 1908, O. IX, R8 
6 


—— 0. XLVII, r, 1—“Any other sufficient reason”, 
meaning 9f—Error apparent on face of record, what 
~ amounts to. . < s 
The words “any other sufficient reason” in r. 1 of 
O. XLVU of the O. P. O. mean sufficient reason of a 


- kind analogous to thosespscified immediately before, 


Under O. XLII, r. 1 (w), C. P. O., an appeal is ; 


_ allowetl against an order granting an application for 
review of judgment, but the rule is controlled by the 
provisions of O. XLVII, r.7 of the Code. Taken 
together the effect of the two rules is that though an 
appeal against such an order lies it must be support- 
ed on one brother of the grounds set forth in T. 7. of 
O. XLVII and must fail unless it can be brought within 
the scope of the grounds set forth in thatrule. |. 
A decree was passed in favour of the plaintiffs for 

a certain sum, of money.with costs against the defend- 
ant, provided the plaintiffs fulfilled a ‘certain antece- 
dent condition within a certain time. Ifthe plaintiffs 
failed to comply. with the condition they were to have 
a decree only for asmaller sum. with proportionate 
costs. Before the expiry of the time limited in the 
_ decree the plaintiffs applied to the Court to extend 
-the time under s. 148 of the C. P, ©. -This applica- 
` tion was rejected. Thereupon the plaintiffs presented 
an alternative application’ asking the Court to review 
its judgment and: to give them more time within 

_ which to comply with the condition specified in the 
decree. The Court after making an enquiry came to 
the conclusion that the plaintiffs had been prevented 
Tm gon Ing with the terms of the decree bya 
eause outside their control, and it granted a review of 


` 


The mere fact- that on a consideration of certain 
decisions the Coùrt might have arrived at a different 
conclusion from that at which it did arrive does not 


indicate an error apparent on the face of the record 


within the meaning of r. 1 bf O. XLVII of the C. P 
C. so as to justify a review. Pat Aspun Gani v. 
Sito Sinau, 6 P. L. T. 40; (1925) A. I. R. (Pat) 368 

: 43 





— O. XLVH, r. 1---Review—Suit for possession 
decreed on ground of want of title of defendani— 
Error apparent on face of record. 

Where a suit for possession is de@reed on the 


‘ground that the defendant has no title to the pro- 


perty in dispute and the Court fails to consider 
whether the plaintiff has: proved any title to the 
property, the error amounts to an error on the face of 
the record within the meaning of r.1 of O. XLVII 
of the C. P. C. and the judgment is liable to be re- 


` considered on review. O Suro MANGAL SINGH v. Jac- 


judgment by which the original decree was modified - 


and time was extended. ~ On -appeal by the defend-. 


Bat: .- - - MA $s 
Held, (1) that the Court had power under O. XLVII, 


oircumstances disclosed ; . : : 
(2)-that-asthe defendants’ appeal could not be 
brought within the scope -of r.7 of O. XLVII of the 
QO. P. O., it was not competent, A Narain Das v. FIRM 
OrIBANII Lat, 23 A. L.J 56; L. R. 6A, 159 Civ.; (1925) 
AGL R. (A) 364; 47 A: 361- 168 
rr O, XLV, r. 7—Leave to appeal to Privy 
° Council—eSectrity for costs—Application for order 
` giving permission for different kind -of security, 
“when to be made. , > 


- Where ap appellant to whom leave to appeal to the 
rivy Council has been granted is deSirous of furnish- 


T. 1. of the O. P. O., fo grant a review “under the- 


“MOHAN Sincu,-12 O. L. J. 30; (1925) A- 1 R. oe 


——— 0, XLVII, fr. 1, 7. See O. P. O., 1908, 
O. XLUL r. 1 (w) 468 


—— Sch. li, para.’ 3 (2)—Referencg by Court 
—Order of reference, whether can be cancelled— 
Court, inherent power of; 

Although there is no specific provision in the 
Second’ Schedule tothe C. P. O., authorizing a Court 
to cancel an‘order made by it under para. 3 of the 
Schedule, yet* in a proper case and for good cause 
the Court has inherent power to cancel that order. Pat 
Lacuman Macuaua v. Moear Mian; 6 P. L. T. 488 

, > 540 

——— Sch. Il, rr. 14, 15—Arbitration—Failure to 
consider plea of payment—Award, whether can be 
set aside—Procedure. 

The groundson which an award canbe set aside 
are given in para. 15 of Schedule Il to the C.P. O. 
The failure of the arbitrator to consider a plea of pay- 
ment is not one of these grounds and, therefore, an 
award cannot be set aside on account of such failure. 
Such . failure is, however, a ground for remitting 
the award for re-consideration under para. 14 of the 


- Schedule. A Haxfu ULLAH v. Karim Box, L.R.6 A. 


‘ing security of a kind different from that provided": 


` forin r. 7 of O. XLY of the C. P. O., he must make 


“an application for a special order to that effect .and 
„Obtain such order 


simultaneously, with the order ° 


granting thecertificate. The Court has-no jurisdiction ` 


‘cat any time after the order-granting‘the certificate to 
change the form of security to be given. 


_ . The expression “granting the certificate” in proviso | 
1 to r.7-of O. XLV. of the -C. P. O. means -not the `- 


vactual issue and delivery- of-the formal certificate but 


~ allows him ~- 
- misconduct. 


158 Civ.; (1925) A. I. R. (AJ) 393 788 


++ Sch. Il, para. 15—-Arbitration—Arbitrator 
_consudting outsider—Confidential tngquiry—Miscon- 
duct. e . 3 

It is no misconduct inan arbitratorto consult van 
outsider on a question of law or as to the style, syntax 
or grammar of his award; but if the arbitrator arrives 
on a finding of fact ‘by congulting an outsider and 
i to -affect his decision, it amounts to 


. ` P 2 r y 2 
Aw arbitrator “who makes an enguiry or “receives 


„confidential ‘information behind the back of the par- 


- (Ly) 489; 26 Or. Lid. 799 


- considering 


4 
vate 
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mporn 


“ties is guilty of misconduct. Pat’AspuL Haria v. 
eIsmaIL Momin, 2 Pat. L. R. 59; (1925) A.L R. (Pat) 
465; 6 P. Le T. 544 773 
—— Sch. IIl, paras. J, 2, 8—Taluqdari pro- 
perty—Mortgage decre? —- Execution of decree— 
Mortgage to satisfy gecree — Taluqdari Settlement 
Officer, power of. e 
Where a mortgage decree obtained against a talug- 
dar's estate is sant to the Talugdari Settlement 
Officer for execution, but the property cannot be sold, 
owing to the refusal of Government to sanction its 
sale, the Taluqdari Settlement Officer has power to 
efigct a mortgage of a part of the proper®y in order 
to. satisfy the decree, B Brouarsana BHUPATSANG V. 
Narain Morr Maansr, 27 Bom. L. R. 217; (1925) A. L 
R. (B.) 277 I. 846 
Gompanles'Act (VII of 1913), S. 3—“High Court”, 
whether means Original or Appellate Side—Appli- 
cation relating to Company doing business in mutias- 
sti—Forum, proper. E 
- -The expression “High Court” as used in s. 3 of the 
Companies Act, is the High Oourt as a whole, in- 
-eluding the “Appellate and Original Sides. 


` = Y Applications-under the Companies Act relating to 


' Cóinpanies doing business in the muffassil-should be 
on the Original Side of the High Court. C JAGADISHPORE 
Tra Co. LTD. v;-Morzop & Go. 29°C. W. N. 404; (192 


5 
AJI R. (U.) 606 910 


ss, 3 (1), 12—“High Court,” meaning of — 
7 ig erga relating to Company in mofassil— Juris- 
*sdaction. - 

Whe expression “High Court” ‘in s. 3(1) of the 
Companies Act means “the High Court as a whole 
andthe particular department of ‘the’ Court which 
deals with matters under the Companies Act is the 
Original Side of the High Court. 

Applications under the Companies Act relating to 
Companies carrying on business in the mofassil must 
be made on the Original Side and not on the Appellate 
Side of the High Court. C-Tnz MOHINI MILLS LTD. 
v. SUSAMA Devi, 29 C. W. N. 403; 41 O. L. J. 197; (1925) 
A. I. R. (C.) 620; 52 C. 586 833 
—— §, 134—Fine imposed on Company, whether 

can be recovered from Directors. 


‘Where a tine is imposed upona Company under. 


s. 134 of the Companies Act, the fine must pe recovered 
from the property of the Company and cannot be 
recovered from the Directors individually. L 
Dwarka Das v. Emperor, 6 L, l. J. 160; (1924) A. L R. 
431 
S. 162—Winding up—‘Just and equitable”, 
meaning of—Lack of confidence, whether ground 
for winding up—Dividends, failure to pay. 
Unde% s. 162 (6) of the Companies Act, on an 
application for winding up, the reasons for a Court 
jt to be just and equitable that a Com- 


’ pany ‘should be wound up are not necessarily ejusdem 


generis with the reasons given gn cis. 1 to5 of the 


_ séction. . 


Where there is _ a lack of confidenĉe in the 
gonduct and management of a Company's affairs based 
on a lack of probity onthe part of the Managing 
Directors; not in respect of their private life or affairs, 
but in regard’ to the Company's business, then it would 


“be just and equitable that the Company should ‘be ` 
“-woundeup. ~~ nee ee pe ` 


Ina well-regulated Company. dividends are paid 


4 regularly and Bunecbually, and it is almost unheard 


of that share-holders should be driven toebring suits 


“INDIAN ASH,” 
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against the Company before they can get payment ‘of 
their dividends. M SABAPATHY Rao v. SABHAPATHY 
Press Co., Lp., 48 M. L. J. 118; 21 L. W. 359; (1925) A. 
I. R. (AL) 489 bo 135 


s. 162 (6)— Company—Management in 
hands of one family for its dgnefii—Lack of con- 
fidence—W inding-up. . 

The majority of the shares of a Compahy were in 
the hands of one family and ‘its affairs were carried 
on in such a way that the-members of that family 
were able to exercise a predominating influence over 
the management of the Company and to secure certain 
benefits for themselves. ‘lhe minority were unable 
to protest effectually against the action of the Direc- 
tors and the Directors held over the share-holders 
the fear of having to pay up the unpaid portion of 
their shares, thereby causing a lack of conidénce in 
the management of the Directors which there was no 
hope of improving so long as the existing Directorate ® 
continued and the funds were in the hands of 
the existing Treasurers who also belonged to the 
family : ’ 

Held, that under the circumstances the only course 
the Court could take to secure tha just rights of the 
share-holders was to direct the ’winding-up of the 
Company under s. 162 (6) of the Campanies Act, 
although there was no suggestion of the Oompany 
being insolvent. M Gopat Cartry v. Ripon Press & 
Sucar Mitts Co., Ltp., BELLARY, 48 M. L, J. 232; 21 
L. W. 367; (1925) A. I. R. (M.) 633 "914 


Ss. 202, 247—Application to remove Com- 
pany from register—Registrar, whether bound to 
remove Company on proof of valid ground—Ap- 
plication made in order to avoid liability in pending 
suit—Order refusing to restore Company to register— 
< Appeal—Revision. < 

An order passéd under cl. (6) of s. 247 of the Com- 
panies Act, refusing to restore a Company on to the 
register, cannot be construed as an order made or 
given in the matter of the winding up of the Company 
by the Court and is not, therefore, open to appeal. 
Where, however, such an order is based on an erro- 
neous view of the law, it is open to revision by the 
High Court, ae A 

The Registrar_is not bound to remove a Company 
from the register on discovering that it is not fune- 
tioning or that its members have been reduced to 
less than seven. Wven though an application is made 
for the removal of the Company from the register on 
requisite grounds, the Registrar may refuse to remove 
the Company from the register. The. mere fact that 
the share-holders of a Company dre reduced to less 
than seven, does not ipso facto render a Company des 
funct. $ AS $ 

Where the“ object of an application under s, 247 of 
the Companies-Act asking for the removal of the Com- 
pany from the register is to avoid liability in a suit 
pending against the Company, the appħcation should 
be rejected. ` Where the Registrar in ignorance of the 
real motive’ with which such application is made 
passes an order removing the Company from the re- 
gister, his order is liable to be set aside by the Court. 
L SURJAN Das v. COHABBA COTTON Company, 26 P. L. ‘R. 
63: (1925) A. L R. (L.) 4438 — ` 652 
Confession, what.is. = 


Every statement made by an accused person to a 
Police Officer is not a confession and is not ipso facto 
excluded from being received in dvidence. 


1985 * 
ae 


\ 


Nol, 86} 


) 


\ 


e 
< Construction of decres—-Compromise decree—Pro- 
bate proceedings—“Estate," meaning of—Expenses - 


` Construction of document- Authorit 


Confession——coneld. P 

Statements made byan accused person ‘which are 
relied upon es being false, and not as confessions, are 
admissible. S Apuo v. EMPẸROR 


incurred gn resp&t of funeral and Probate proceedings, 

whether can be deducted, . +- 

On the death of a.widow, defendants, who were 
some of the collaterals of her husband, prayed for 
-and obtained Letters of Administration in respect of a 
Will executed by her. Plaintiffs, who were other 
` collaterals, contested the Will but were unsuccessful. 
They then*brought a suit for a declaration regarding 
A portion of the property which was eventually com- 
promised and the compromise decree concluded with 
the following clause :—‘Defendants are entitled to 
Rs, 500 out of the estate and the rest of the 
‘estate be divided equally, ti. e., the plaintiffs get half 
and the defendants get half. Parties bear their own 


costs.” Ina subsequent suit by the plaintiffs for rendi- - 


tion of accounts: : t 

Held, that the compromise decree could only be read 
as meaning that the net estate, after legitimate deduc- 
tions had been made, was to be divided between the 


parties and that there was nothing in the wording ' 


of the d@cree to show that any expenses incurred by 
“the defendants were taken into account in calculating. 
the sum of Rs. 500 awarded to them by the decree 
and that, therefore, the defendants were entitled, in 
addition to the sum of Rs. 500, to a half share of the 


expenses incurred by them in’ connéction with the’ 


- funeral of the testator and in connection with obtain- 
ing the Probate and realising the assets. L Jrya Lat v. 
Suu@anw Cuanp, 26 P. L. R. 71 A : 673 

y to discount 

- bills—Revolving credit, meaning of. eat 

Defendants were a firm in Bombay importing goods 

- froma firm in Japan, who in turn drew bills on the 
former. The bills were discounted by the plaintiff 
Bank in Japan and were presented in Bombay by the 
Bank to the defendants for acceptance and payment. 


The defendants had written a letter to the plaintiff ' 


Bank informing them that they had instructed the 
exporting tirm-in Japan to draw certain bills upon 
them and that they agreed to accept on presentation 
all the bills drawn pursuant to that authority. The 
bills were described ‘as “bills to the extent of fifty 
` thousand. yens revolving at 30 days’ sight:” - 
. Held, that the meaning of the letter was that bills 
not exceeding fifty thousand yens, could be discounted + 
' in Japan without any reference to the actual payment 
in Bombay by the defendants so long as the limit 


was not exceeded during the time when the bills " 


- would “become due, and that the revolving would 
commence after due date of a particular bill, subject 
to the condition that within any given period the limit 


of fifty thousand yens was not exceeded. B BURJORJI ` 


& Co. D, INTERNATIONAL BANKING Corporation, 27 Bom. 
L. R. 27; (1925) A. I. R. (B.) 160 “108 
a agaman blommon words of siyle; interpretation of— 
Deed of Putni settlement—Grant of mineral rights. 
Common’ words of’ style used in conveyances of any 
sort may be, and often are, words of surplusage, but 
when they are not words of surplusage, they must be 
given thé proper effect of their own meaning. 


, , A deed of putni, settlement, of a village, wRich : 
,, provides that “you ‘(the lessee) will hold possession 


of all the lands appertaining thereto. from a very long 
time, such as mal, khamar, hasil, patit, bil, jhil, khal, 
ag m a s 
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“andar, pahar and parbat, jalkar, falker, the fruit- 
bearing and non-fruit-bearing trees and the Jungles 


1. and all rights and interests, appertaining to all such 
- things, lying within 


four boundaries and above 
and below the surfaces. You will not be ousted from 
the zemindari,” includes œ grant of mineral rights as 
well, P G Satya NIRANJAN CHAKRAVARTY v. Rag Lat, 
(1925) A. I. R. (P. C.) 42: 6 P. L. 7.942521 Le 
W. 289; 48 M. L. J. 328; 29 0. W. N. 725; 27 Bom. 
L. R. 753; 23 A. L. J. 712; 4 Pat. 244 (P. C., 289 


——— Gift or Will—Intention of parties—Conduct 

—Préncipiecs applicable—Precedents, value of. 

In order to decide whether a document is*a Will 
or a deed of gift the whole of the document must be 
taken into consideration, and stray words here and 
there should not ‘be so construed gs to oyerride the 
main intention of the document. 

One of the tests to be applied for the purpose of 
seeing whether a document is a Will or not is whether 
it is revocable. If the document is revocable it must 
be construed as a Will. 

In construing a document of thiskind the conduct 
of the parties prior to the execution of the document 
or at the time of the execution of the document may 
be of some assistance. But their conduct subsequent 
to the date of the document should not be taken into 
consideration. Their understanding of the document 
should not ordinarily influence the Court one way or 
the other, unless it gives a clue to the meaning of any 
expression which is not clear. ` 

Where itis found thatthe executant intended a 
certain -document to bea Will, the mere fact that 
there are expressionshere and there which might 
savour of a different intention cannot be taken into 
consideration as negativing the main intention of the 
document. - Ae e 

Itis not proper that the- Court should interpret 
one document in the light ofthe recitals of another 
document. But if the decisions have laid down certain 
principles of construction, such principles should be 
considered in interpreting a document. M SENGA- 
MATAN, v. LEGAMBAL, 21 L. W. 45; (1925) A.I. R. (MJ) 

471 ` 8 
~—_——— Lease or license. See Sramp Acr, 1899, s. 57, 

Sou. I-A, ART. 4 (e) : 688 


——— Wili—Sale-deed comprising properties dealt 
with by Will—Cancellation of Will. 

A testator by his Will gave a life-interest in all his 
properties to his widow after his death with re- 
mainder to her two brothers in equal shares, The 
Will directed that the testator’s widow should continue 
to pay a certain sum as maintenance to his step- 
mother. When the step-mother came to know of the 
terms of the Willshe started disputes and in order 
to satisfy her fhe testator executed a sale-deed of two 
of his properties: in her. favour which contained the 
following clause :—“I having cancelled the said Will 


-and;rendered eit null and void, have executed this 


degd.of absolute sale in respect of the properties 
specified below and have made aver to the said vendge 
the a sr specified below relating to the said 
` property :” : É 

Held, (1) that the ‘intention of the testato? in exe- 
cuting the sale-deed was to satisfy his step-mother 
and to et rid of her claim and that his intention 
was not to revoke the Will wholly, for, if the Will 


| had been wholly revoked, then on the death “of the 
- testator's widow the whole property of the testator 


wotld devolve on his step-mother-and there would ‘be 


. e 
2] 


, ` 
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LA 
mo necessity for the transfer of the properties to her 
by the deed of sale; ~ i 

(2) that, therefore, the words “I having cancelled 
the said Will and rendered it null and void” in the 
sale-deed, did not amount tos? revocation of the entire 
Will of the testator, but only operated to revoke it in 
respect of the properties c@nveyed by the deeg. | 

Inethe,interpretation of deeds and written instru- 
ments the established rule of construction is to read 
the words in their ordinary and grammatical sense 
and to give them effect unless such a construction 
would lead to some absurdity or inconvenience or 
would be plainly repugnant to the intention of the 

arti8s to be collected from other parts of the deed. 
Pat Ram Prasan Sanu v. Basantia, 6P. L. T H 

4 s 
Contragt Act {IX of 1872), S. 23. See TRANSFER 

or Property AOT, 1882, s..53 741 

1 ss, 23, 24, 25—“Voluntarily,” effect of— 

Agreement, when enforceable—Consideration and ob- 

ject, legality of—Past cohabitation, whether lawful 

consideration—Post-obit bond, what is. 

Plaintiff sued ths executors of the last Will of one 
J claiming two s3parate sums of Rs. 10,000 with 
interest at six per cent. per annum from the date of 
J’s’d2ath, under -a document alleged to have heen 
executed by J, purporting to give to the plaintiff 
Rs.. 10,000 as nursing fees and another Rs. 10,000 as a 
presant “to be paid after my death out of my estate.” 
Plaintiff also alleged that J made an oral Will in 
her favour. The defendants pleaded that plaintiff 
had attended on the deceased as a nurse only once for 
which she was fully paid, that. the relations between 
the.plaintifi and the deceased were of an immoral 





‘character, that the document sued on was not execut- | 


ed by the deceased, that no oral Will was made by 
him in plaingiff's favour, that the alleged settle- 
ment was void for want of consideration and that 
in any event it was of a testamentary character and 
was revoked by the -last Will and testament of the 
ed : 
baa (1) that: the document sued on could not be 
“construzd as a post-obit bond, asit did not bind J to 

ay any ascertaified sum to the plaintiff ; , 

(2) that the consideration for the document being 
past cohabitation, it was void and unenforceable. 

Per Macleod, C. J.—The word “voluntarily” ing. 25 
127 of the Contract Act’ must necessarily exclude any 
thing done at the request of the promisor. _ 

The consideration for an agreement is quite separate 
from! the object and both must be lawful to make the 
agreement enforceable at law. | , 

The first requisite of a bond is that the obligor 
must be bound in a certain sum of money. But if 
the, payment depends on a contingency as in the event 
of the obligo® surviving a relative from whom he has 
expectations, or ifthe payment is eertain but the 
terms’ of. paymen® uncertain, as in. the case of a bond 


conditioned for payment of a certain sum on the” 


death:of£ the obligor, the bond is called a post-obit 
pond.” B Hossrrnpat Casast Mowamaap v: DINBAB 25 
Bom. L. R. 252; (19%) A. IeR. (B.) 135 240 
a eS. 24-—One transaction—Illegal aed legal 

portions not separable—Whole contract, whether 





Wes the legal and illegal objects or the Jegal and 
illegal transactions cannot’ be separated the whole 
transactionis void under s. 24 ofthe Contract Act but 
it is otherwise when he portions can be separated. 
N BHAGWAT v, ANANDRAO . 515 
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—— S. 25—Limitation Act (IX of 1908), Sch. I, 
Art. 64—Oral settlement of barred debt, suit on, 
maintainability of. f 
An oral settlement off an account, which is not ae 

mutual open and current account, made after the 

amount due under. the account has become barred 
by time, does not furnish the profMisee with a fresh 
cause of action so asto enable him to Pring a suit 

on the basis of the settlement..M ASIRVADA NADAN V. 

VEDAMUTHU NADAN : 942 


———'s, 30 — Wagering transactions — Collateral 
liabilities, whether affected—Principal and agent, 
relationship of. © 
Plaintif sued defendant on a balance of account of 

a series of transactions of sale and purchase alleged 

to have been effected by the defendant through, the 

plaintiff. The suit was dismissed on the ground that 
the transactions in dispute were wagering transactions, 

In revision it was urged that although the trans- 

actions were wagering transactions the plaintiff was 

an agent for the defendant in carrying out those 
transactions and was, therefore, entitled to recover: 
Held, that in the absence of evidence that any party 
other than the defendant had dealings of any kind in 
regard to the transactions in dispute it could not’ bé 
held that the plaintiff acted merely as angagent and 
that his suit had, therefore, been rightly dismissed. 
A Hira Lat-Umrao SINGH v. SRI Ram-BRIJ MOHAN Lat, 
L. R. 5 A. 642 Civ.; (1925) A. I. R. (A.) 102 656 


——- ss, 30, 51—Sale of goods—-Delivery -and 
payment of price—Concurrent conditions—Buyer's 
, omission to tender price—Seller not ready to deliver 

—Suit for damages. . 

Ina contract for the sale of goods, unless otherwise 
agreed, delivery of the goods and payment of the’ 
price are concurrent conditions, and neither party 
can maintain an action for breach of contract with- 
out averring that he performed or offered to perform 
what he himself was bound to do. 

Therefore, where the contract relates to sale of 
goods the'plaintiff, if a buyer, must allege and prove 
that he was ready and willing to pay for the goods, 
and lixewise, if a seller, that he was ready and willing 


‘to deliver the goods. 


In a suit for damages bya.buyer for breach ofa 
contract to ‘deliver goods and receive cash, -it was 
found that the plaintiff had not tendered the price of 
the goods and the defendant was not ready to deliver 
the goods : < ; : 

Held, that the action must failas the plaintiff had 
failed to prove that he had been ready and willing to 
pay for the goods. M CUHENGRAVELU Cherry & Sons 
V. AKARAPU Venxanna & Sons 299 

54—Reciprocal promises—Mutital Peadiness 

to perform., : z 

In the case of reciprocal promises, each party has 
always the option to perform his part ofthe contract 
but one party cannot insist on the other performing 
his promise without himself performing what he has 
undertaken todo. M VAIRAYAN CHĘTTIAR 2, Kanuri 
s. 56—Impossibility of performance. . 

When only a portion of a contract is incapable of 
performance, the contract does not become void or 
unenforceable. . 2 

In order.to make out-a case of impossibility -of 
performance it must be showri that the contract could 
not be performed by reason of something which. the 
promisorcould not prevent. ~ ° KB 


sa 


j 


_ 9. Govind, 8 N: L. J. 1; (1925) A. I. R. (N.) 243 
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“A ebntract? givén by a District Board to the buyer 
of-the right to collect tolls aj-the gates of a bridge 


edées not become impossible of performance, - if 
Government, acting in the interests of the public, 


. prohibits hy an orginance, the’traffic of food grains. 


aver the bridge and the buyer of the right to collect 
tolls suffers loss in consequence. M PRESIDENT oF 
District Boarp, Sourn Kanara v. SANTHAPPA Natick 

i kes 362 

— &.62-—-Novati8n—Balance of account, when 

. recoverable. ? 

The balance of an account is not recoverable unless 
it is within [imitation or the promise to pay gives 
rise to a fresh and independent cause of action. O 
Mexr Lax v. Ram Cuanper, 1 O. W. N. 797 330 


aae, 65—Bond, material alteration in, effect of 
“—Contract, whether becomes void—Consideration, re- 
fund of. 


The quéstion whether an alteration in a document is 
material or not is always dependent upon the nature 


_ of each transaction and must be judged in the light 


of. the circumstances of each case. It also depends 
upon the nature of the alteration and its juxtaposi- 
tion in the particular part of the document where it 
is interpolased and the new complexion. the instru- 
ment is made to bear by reason of the alteration. 
The materiality or otherwise of an alteration must be 
determined with reference to the effect thereof on 
the transaction as it.stands and how it reads after 
“the. alteration. < 

_A bond executed by a Hindu ‘minor's mother was 
subsequently altered so as to make it a document 
executed by the mother for the minor as well as for 
herself, whereas its origifial complexion showed 
that it was executed by the mother in her own in- 
dividual character: | 


`- Held, (1) that the bond was materially altered so 


- ás to render the contract evidenced by it void and 
of no effect and also to exonerate the executant from . 


her contractual obligation as set forth in the bond; 
* (2) that the contract evidenced by the bond had 
become void or impossible of performance within the 
meaning of s. 65 of the Contract Act and that the 
éxecutant: was liable to refund the consideration 
which she had received under the bond. N HEMCHAND 
185 


S.73—Breach of contract—Deposit—Forfei- 
. ture, relief against. 
: Where a party to `a contract lawfully puts an end 
to the contract, on account of the default of the other 
party, the Court has power to relieve. the party in 
default against a forfeiture of the déposit made 


towards’ fhe contract, by allowing reasonable compen- . 


saction to the former: for the latter's breach. M Sec- 
RETARY OF STATE FOR INDIA v. Nanpyapra SHETTY, 21.L. 
W. 227; (1925) A. E. R. (M.) 447 `^ 919 
——— 88. 73,107—Sale of goods—Breach of , con- 


. 1 tract by buyer—fight of re-sale—Seller, duiy of— 


. Damages—Measuge' of assessment. hi i 

If the seller elects to re-sell the goods, he -must do 
so within’a reasonable time from the date on which 
the contract was finally repudiated by th2 buyer, and 
should not allow the value of the goods to depreciate 
by making undue delay in re-selling them. 
. In assessing damages for? breach of -coatract thg 
fondamenital basis is compensation for pecuniary loss 
naturally flowing from the Lresch, but this is_qualifi- 
ed by the platntifi's .duty to mitigate ih» loss con- 
@equent on the breach, and he cannot claim any 

e 


e 
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part of the damage which is due to his neglect to 
take such steps. is A J 
Where the seller hasẹmade'unnecessary delay in 
re-selling the goods on the breach of contract by the 
buyer, he can only claim damages om the ordinary 
basis of he difference between the contract „rate 
and the market rate at the date of breach. °B Hari- 
CHAND & Co. v. Gosuo KABUSHIKI Kaisma, Lro., 26 Bome 
L. R. 921; (1925) A. 1. R. (B.) 28; 49 B. 25 521 
—— SS. 74,75. See Forrsr Act, 1878, s. 84 87 


——— 68. 83, 84, 95—Sale of goods— Payment of 
price before delivery—Appropriation, when compleie 
—Purchaser, failure of, to take delivery—Price of 
goods, suit to recover, whether maintainable—Rate of 
exchange, determination of. . . 

Where one person contracts to sell the goods to 
another which he has himself agreed to purchase 
from a third person and one of the terms of the 
contract is that the price of the goods is to be paid 

_ before delivery of the goods, there can be no abso- 
lute appropriation of the goods sogas to transfer 
property in the goods to the purchaser till the price 
is paid. Any appropriation of the goods to the con- 
tract before the price is paid will only be a condi- 
tional appropriation. As soon, however, as the price 
is paid the conditional appropriation becomes final, 
and if it is assented to by the purchaser the sale to 
him becomes complete and the property in the goods 
passes to him and if he fails to take delivery of 
the goods in accordance with the terms of the con- 
tract he becomes liable for the price of the goods and 
not merely for. damages. 

` In such a cass if the seller is compelled t pay 

the price of the goods owing to the refusal of the 

“defendant to accept the goods and to pay for them, 
the goods become fully appropriated on payment of 
the price by the seller, and as the date of the payment 
is determined by the conduct of the purchaser he is 
liable to pay for the goods at the rate of exchange 
prevailing on the date on which the price was paid by 
the seller. L RAGHUNATH DAS-RAM Sarup v. GHAMANDI 

LAL-NARAIN Das 794 


8.107—Sale of goods—C. I. F, contract— 

Documents not tendered—Refusal of purchaser to take 
' delivery—Re-sale~Suit to recover difference between 

contract price and price realised on re-sale, main- 
“ tainability of—Identity of goods, proof of., 

Defendants agreed to purchase certain goods from 
the plaintiffs under a contract in the 0.1. F. form, 
under which plaintifis were entitled to draw on the 
defendants for, the price of the goods at 30 days’ sight 
with all relative shipping documents attached. On 
the arrival of the goods plaintifis gave argival notices 
to: the defendants, but the latter refused to take ' 
delivery, whereufion the plaintiffs re-sold the goods 
and sued the defendants for the dMerence between 
the contract pyjce and the price realised at the 
re-sale: s 

Hefd, (1) that the contract between the parties 
being in writing it could oly be Varied as proyided 
by law #nd that no variation having been proved the 
rights and tbe liabilities of the parties must heeter- 
mined accoraing to the true construction to be placed 
on the conéract: ji g 

(2) that as- ths contract provided that payment was 
to be made against tender of documents and art 
against delivery of gods and a8 no documents had 
been tendered the plaiftifis’ suit must fail; 
. (3) that even if it were assumed that payment was 
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to pe made against erate! of goods, as the plaintiffs - 


had failed to ‘prove that the goods that they purport- 
ed to tender to the defenda 
anawered to the description $ 
for, their suit was liable 
ground also. 
Das-Ham Gorar, (1925) A. L R. (L.) 74 


s.108,.Excep. |—Hirer, whether can pass 
- good title to property hired—Execution of decree— 
Sale of property hired by judgment-debtor—Pur- 
chaser, whether gets good title. i 6- 5 

A purchaser at a Oourt-sale gets no more than 

| the right, title and interest of the judgment-debtor. : 
Where hired property ig attached and sold in 
execution of a dgcree against the hirer, a suit by the 
owner: against the purchaser at the-.Court sale lies 
to recover the auctioned property or its value as 
Excep. I tos. 108 of the Contract Act does not enable 
the hirer to pass a good title to the property hired 
to a purchaser. R Manomep Kaka v. RANGOON 
Exerorric Tramway & SurPLY Co., Lro., 3 Bur. L. J. 
164; (1924) A. I. R. (R.) 379 908 


= S. 109-—Sale of goods—Warranty of title—Bur- 
- den of proof-—-Goods held to be stolen property—Suit 
by purchaser to recover value of goods from seller 
-—Judgment of Criminal Court, admissibility of. 
Plaintiff purchased certain ornaments from the 
defendant which were subsequently held by a Criminal 
Court to be stolen property and asa consequence the 
plaintiff was deprived of the ornaments under the 
orders of the Criminal Court. Plaintiff thereupon 


s: and later to re-sell 
the goods contracted 
o be dismissed on this 








© brought a suit to recover the price of the ornaments: 


from tke defendant : y 

Held, (1) that the judgment of the Criminal Court 
could not be admitted in evidence in order to prove 
that the ornaments were stolen property ; i 

(2) that there was, however, an implied warranty of 
title under s, 109 of the Contract Act and that the 
burden was on the defendant to prove his title to the 
goods sold by him. L RADHA KISHAN v. Ganca Bisuan, 
(1925) A. I. E. (L.) 366 - z; 1020 
-—— S. 145— Principal surety, liabilities of, whe- 

ther inter-dependent—Liability kept alive by surety- 

—Claim barred against principal debtur—Decree 

against surety, satisfaction of—Surety, whether 

entitled to recover amount paid from principal 
{ debtor. ri 

The liabilities of the principal debtor and the surety 


to the creditor ara not absolutely inter-dependent - 


and though the remedy as against the one may be 
barred, it does not follow that it is necessarily barred 
as against the-other. wi 
The pringjpal debtor and the surety can each keep 
- his liability alive by acknowledgment or part pay- 
ment though the remedy of the treditor may be 
barred as again: the other on account of limitation, 
The liability of the principal debjor to indemnify 
the surety is provjded for by s. 119 of the Contract 
Act andis in no way dependent upon the exiStence 
è of his original liability të the craditor. ia 
Where a~surety keeps his liability to the creditor 
alive by bona fide payments of interest, and after,such 
creditor's claim has become barred. by limitation 
against the principal debtor ha obtainse’a decree 
against tha surety and the surety paya the amount 
due under the decreas, the paynrent must be treated 
asa sum rightfully paid under the guarantee within 
the meaning of s. 145 of-the* Contract Act-and the 
surety iş entitled to recover the sum from the prin- 
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. follow that’ all his co-parceners are his pattiers in 
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cipal debtor. B- RAGHAVENDRA GURURAO'NAIK v. MAng- 

PAT Krreuna, 27 Bom. L. R. 178; (1925). A. L R. (B.J) 
244; 49 B. 202 ; 883 e 
s.16.3. See C. P. C., 1908, s. 47 


—- §.211—Principal and ageet—Agent instruct- -= 
ed to purchase goods—Despatch of goods by agent ` 
contrary to instructions of principal—Agent, whe- 
ther entitled to recover freight. 

Defendants instructed the plaintiffs to purchase a 
certain amount of wheat for them at a-certain rate.” 





- Plaintiffs purchased the wheat and informed defend- 


ants of the fact; the latter accepted thapwheat and . 
asked for the railway receipt. Before, however, the 
wheat was despatched the defendants sent a telegram 


‘to the plaintiffs telling them not to send-the wheat. - 


In spite of this telegram the plaintiffs. loaded the- 
wheat and despatched it to the defendants. The 
latter refused to ‘take delivery, whereupon the wheat 
was re-sold and the plaintifis sued the defendants to 
recover the difference: = r 
Held, that the plaintifis having despatched the, 
wheat contrary to the instructions of the defendants. ` 
were not ‘entitled to recover the amount of railway- 
freight incurred by them. L Matura DAS-MUTSADDI 
Larv. Krisuen Cainn-Ramur Das, 26 P. el. R. 108; 
(1925) A. 1. R. (L.) 332 . ; - 567. 


—— 58, 239, 247, 248—Partnership—Minor, 
whether can become partner—Rights' of minor— 
Accounts, suit for, maintainability of. oe 
A person under the age of majority cannot hecome’ 

a partner by contract and, therefore, he cannot be one, 

of that group of persons called a firm. He can only‘ 

acquire a right to participate in the property of the 
firm after its obligations have been satisfied. kiki 
When a minor has acquired a right to participate 


“in the profits of a partnership, even though it may be’ 


by virtue of an agreament made between the partners, 
and a third person acting for the benefit of the’minor,’ 
he can mgintain an action to enforce such right. 

The proper frame of a suit brought by a minor in 
such a case would be one for accounts of such profits. - 
simplicitor and not for dissolution of partnership and. 
accounts. S TuLSIDAS v, Ganaaram GHANSHAM Das, 18° 
5. L. R. 93 i . 944 
——— 8. 253—Partnership -Hindu Law—Joint, 
family—Manager entering into partnership with 


- - stranger—Co-parceners, whether partners—Death of. 


partner—Dissolution of - partnership—Partnership, - 
proof of—Son helping father in business, whether 
partner. i í ; 3 
Though a person carrying on business may. bea 
co-parcener in a joint family it does not necessarily. 


that business, entitled withhim to hisrights and 
liable like him -for his liabilities. If it. is alleged 
that the other co-pafceners are partners in the busi- 
ness, the fact must be proved by evidence?- - -- 
Where the manager of a joint Hipdu family enters 
into a partnership witha stranger, such a contract 
does not-make every member of the family a partner 
in the business.. The manager is accountable to the 
family, but ths partnership is exclusively ons between * 
him and tha stranger, and is governed .by the pro- 
visioas of the Contract Act, with the result that if. 


he manager dies, the partnership would be dissolved 


on his death. The surviving members of the family. 


-annot claim to continue as partners .with the 


stranger, nor can they institute any suét in respect of 
the partnership, for instance, a suit for dissolution of: 
À a) 7 2.. ` 


| 
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-that in the case. of 
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partnership, nor can the stranger partner sue the - 


surviving members of the family as partners. 
-*Section 253, of the Contract Act dctermines the 
relations of partners in a partnership in. India, and 
there is no provisiqn in the’ section laying down 
partnership entered into fora 
single advénture or undertaking, the partnership is 
not dissolved by the death of a partner. 

The fact of partnership must be proved by evidence 
showing that the person’ alleged to be partners have 


“agreed to contribute their property, labour, or skill 


towards the Qusiness and to share the profits and 
losses thereof. The mere fact of a son helping his 
father in the latter's business ahd the business 
being carried on in their joint names is not sufficient 
to esfablish a partnership between them; $ Hemraz 
KANJI v. TOPAN VISHINII 950 


Contribution, suit for—Tort-feasors—Joint decree. 
A joint decresis sufficient to support a suit for 
contribution by a defendant who has paid more than 
his share, unless the persons" sued can show some 
equity rendering it unjust that contribution should be 
-allowed against them. F 
The broad proposition that there is no contribution 
between tort@feasors is not founded on any principle 
of justice, equity or good conscience and cannot be 
extended to India. O KARYA SINGH v. Suiva Ratan 
Sineu, 2 O. W. N. 196; 12 O. L. J. 243; (1925) A. I. R. 
(O.) 408 913 


Co-operative Societies Act (J! of 1912), s$. 43— 
Rules framed by U. P. Local Government— Dispute 
relating to election of Officers of Society—Reference 
to arbitration—Jurisdiction of Civil Court to’ enter- 
tain suit with regard to such dispute. - 

The election of officers isa ‘part of the “business” 
of a Co operative Society within the meaning of that 
expression as used in cl. (2) of s. 430f the Co-opera- 
tive Societies Act and any dispute relating to the 
election of officers must be referred for the decision 
of the Registrar or the arbitrators appointed ‘by him 


- in accordance with the rules framed by the U. P. 


Local Government under s, 43 anda Civil Court has 
no jurisdiction to entertain a suit with respect to such 
a matter. - 

In a reference to arbitration under the C. P.-O.,-an 
arbitrator has full discretion either to act or to decline 
to act, whereas when a dispute is referred to the 
‘Registrar under the rules framed under s. 43 of the 
Co-operative Societies Act he is legally bound either 
to decide the matter himself or to refer’ it for decision 
in accordance with the rules. A Gorr Natu v. RAM 
Nata, 23.4. L. J. 129; L. R. 6 A. 208 Civ.; (1925) A. L R. 
(A.) 356; 47 A. 374 585 


- Co-sharers—Adverse possession. i 


Mere possession will not give prescriptive title to 
one co-shawer as against another.. To establish such 
a title there must be clear evidence of ouster. O 
JAGDAMBA SINGH v.“AzMaT ULLAH KHAN 2 


Court Fees Act (VI. of 1870), s. 7 (IV). (b)—Hindu 
Law—Joint family—Partition, suit for—Court- 
fee payable, a 

< Every Hindu co-parcener is in law in physical posses- 

sion of any and every portion of the joint family pro- 


< perty which is in the physical possession of any other 


eo-parcener. | He is in constructive possession of such 
property although he is not in physical possession of 
it.- One who È admitted to bea co-parcener cannot 
þe out of joint possession, and the other co-parceners 
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e 
who admit his membership cannét deny his possession; 
because their possession is his possession. Unless° 
there is a definite ouster it is a contradiction in terms 
for a co-parcener to say that any other co-parcener is 
out of possession. : x 
A suit foy partition where®he plaintiff is still in 
joint possession and is not ousted from possessjun,ebe 
it physical or constructive, that is from any participa- 


° 


tion in the joint family property, falls within the e 


purview of s. 7 (iv) (b) of the Court Fees Act. M Rama- 
KRISHNA IYER v. MurHuswamr JyER, 21 L. W. 207; (1925) 
A. I.R. (Mg 468 - " 62 


——— 8. 7 (Iv), (6), (d)—Civil Procedure Code (Act 
V of 1908), O. VII, r. 1J]—Valuation of relief by 
plaintiff -- Court, power of, to revise vgjuation—-Revi- 
sion: 

- Although s. 7 (tv) of the Court Fees Act leaves it 

bsolutely to thediscretion of the plaintiff to value 
his relief under sub-cls. (c) and id of the clause, the 

Court is empowered under the law to revise the 

valuation put by the plaintiff, and if on such revision 

it is of opinion that the valuation is ifsufficient, ‘or 
arbitrarily low, it has jurisdiction to fix the proper 
value. Whether, however, the Court determines the 
valuation according to its judgment or holds that the 
valuation put by the plaintiff on the relief is correct, 
its order is not open to revision under s. 115 of the 

C. P. C. C OFFICIAL ASSIGNER, Hieu Court, CALCULTA 

v, MAHAMMAD SYED ALI, 29 O. W. N. 627; (1925) A. I. R. 

853 


———— 8. 7 (iv) (c), Sch. I, Art. 17—Suit for 
declaration that decree is void and to re-start 
previous suit, nature of—Declaration with ° con- 
sequential relief— Court-fee payable. 

Defendant sued the plaintiff, a minor, through his 
mother as guardian ad litem, torecover a certain 
amount on-a mortgage-deed executed by the minor's 
father. The minor's guardian confessed judgment and 
a decree was passed against the minor for the sum 
claimed recoverable from the mortgaged property. The 
minor then brought a suit-for declaration that the 
decree passed in the mortgage suit did not bind him, 
having been obtained by fraud, and prayed that the 
former suit be re-started from the point at which his 
mother had confessed judgment: h 

Held, that the suit wasone for declaration with con‘! 
sequential relief and fell within the purview of s, 7 (in) 
(c) of the Court Fees Act and that the plaint must 
bear an ad valorem stamp calculated upon the amount 
of the decree in regard to which 2 aa was 


sought. L HARNAM SINGH v. HAYAT, 26 P. L. R. 73; 7L. 
L. J. 15; (1925) A. IR. (L.) 346 680 
———— 8. 7 (IV) (f). See Bena, N. W.-P®anp Assam 
<. CIVIL Courts AST, 1887, 8. 21 : 1055 


“. è 
Sch. l, Art. 5—Review, application for— 
Court-fee payalse. ` : 
‘A dacree was passed in a suit forspossession of land 
and mesne protits. The whgle degree was appealed 
against kut thé decree as to possession was snot 
seriously challenged in appeal, the question of mesne 
profits being argued. On an application for .réview 
of the judgment of the Appellate Court: _ 

Held, tha® under Art. 5of Sch. Ito the Court Fees 
Act the Court-fee payable on’ the petition dor review 
was one-half the fee leviable onthe memorandum tf 
appeal. Pat. ABDUL Gani v. Sito Bixa, 6 P. L. T. 40; 
11925) 4. I. R. (Pat) 368 143 


o 
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< Criminal Procedure Code (Act. V of 1898), 
-85.1 (2),-164, 297. See Evipenoz Act, - 1872, 
oe. a8. 24,80 ° .. i 414 
“p= 88. 3, 522, See. LIMITATION Aor, 1877, 
_. Sou. IT, ART. 47 .. 744 
———. $8. 35, 64—Statement by en-accused, whether 
admissible against other accused—Separate trials— 
Gerignces, whether can run concurrently. 
A sfatement “by one of several accused persons 
e Which is not in the nature of a confession and is. not 
recorded with the formalities prescribed in s. 164 of 
the Cr. P. C. is not admissible in evidence as against 
the other accused in the case. 7 e 5 
Sentences passed in separate trials:cannot be direct- 
ed to run concurrently. L BATAN: SINGH v. EMPEROR; 
7 L. L. J. 39; 26 Cr. L. 731; (1925) A. I. R. (L.) 334 219 
= 8. 56 (1)—Chaĝkidar's duty to show order 
to afcused. ° 
Section 56 (1), Or. P. C. does not require a chauki- 
dar on his own initiative to show to the accused an 


` 


order given to him by the officer in charge of the ` 


_ Police Station, O Umrao v. Emprror, 26 Or. L. J. 795 
. S ` 427 
———— s. 69. See Prenar Cope, 1860, s. 173 973 


—- $. 77 (1). See PexaL Cons, 1860, s. 186 "669 
——— 5, 99D—Application to set. aside order of 
forfeiture—High Court, power of—Penal Code (Act 
XLV of 1860), e. 124A—Seditious .document—Cumu- 
.. lative effect. i ` 





‘Under s. 99D of the Cr. P. C. the High Court is - 


precluded from considering any other point than the 
question whether in fact the matters contained in the 
document that has been prescribed were seditious 
or not. . - - 

The onus is onthe Government to prove that the 
publfcation ofa document is seditious. 

Where the cumulative effect of the statements.made 
in a book i$ to bring intohatred and contempt the 
Government established by law in British India, the 
Government is justified in prescribing the book even 
though the statements standing alone would not jus- 
tify the step. A Bary Nara KEDIA v. EMPEROR, 23 A: L. 
J. 1; (1925) A. I. R. (A.) 195; L. R. 6 A. 65 Or.; 26 Cr. L. 
J. 679; 47 A. 298 : 55 
—-——-S. 103—Burma Excise Act (V of 1917), 

s. 60-—-Search of premises—Witnesses not belonging 

. to immediate vicinity—Search, legality of. -$ 

The provision contained in s. 103 of the Or. P. C., 
that the witnesses to a search should be inhabitants 
of the locality is intended to opérate in favour of the 
accused, and, in a densely populated town like 
‘Rangoon,.means persons in the immediate vicinity 
and not persons who live a couple of miles away and 
are friends of the officer making the search. 

- The house of the accused-was raided by the 
Fnspector gnd Sub-Inspector of Excise along with 
certain other persons and accused was’ alleged to 
have been foung in possession of opium. The Inspec- 
tor of Excise was not called as a witness and ‘it 
transpired that the two respectableeinhabitants of the 
locality who had.sbeen called in to witness the search 
lived a couple.of miles away from the house of the 
accysed and were Triends’of the Sub-Inspector ; 

eld, that the search .contravened the “provisions 
of s.1Q3 of the-Cr. P. C., and that for these feasons 
. and also because the Inspector of -Excise was not 
called as a witness, the cdnviction of the®accused for 


illegal possession of opium could’ not be maintained.. 


Fe Ma Hrway v. Emperor, 4 Bur.'L. J. 2; 26 Cr. L.J. 
827; (1925) A. I. R. {R.) 205 , < 475 
———— 8.109, applicability of—“Give a Satisfac- 


~ tory account of himself,” meaning. of*~Previous eon- - 
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viet attempting to conceal hiniself on approach of 


1 
` 


| constable, whether ean be required to give security. . 


Old convicts, whether they are lawfully engaged or 
otherwise, naturally shun the Police, and the mere fact 
that a person of this class tries¢o0 conceal himself on 
the- approach ofa Police constable does fot jtself show 
that-he was, where he. was found, for some unlawful 
purpose.. The mere fact that a person has a previous 
conviction isnot itself a sufficient reason for calling 
upon him to give security under è. 109 of the Or. P. O. 
Even old convicts must be given a chance. 

Per Cuming, J.—There is a large floateng population, 
mostly of the coolie class, in Calcutta. These people 
have no place of abode. They spend the night in 
verandahs arid doorways and eat where they can. 


During the day they work as coolies. For such péople , 


to prove to the satisfaction of the Court that they 
have work is well nigh impossible.. The ‘only people 


-who could give any evidence on the point are pro- , 


bably not known to the persons proceeded against, for 
they are possibly employed by several persons in one 
day as casual labourers whose name and residence is 
unknown to them and who certainly would not re- 


member they had employed them. They may be' 


working quite honestly but it is very dificult, if not 
impossible, to prove it. To call on such persons to 
give security is to perpetrate a farce. 

. Per Mukerji, J —Clause (a) of s. 109 of the Cr. P. O. 
refers to acontinuous act and does notapply to a 


case where there is a momentary effort at concealment . 


to avoid detection or arrest. Passing under a false 
name or taking precautions to conceal one’s presence 
or identity at a place amounting to a ‘continuous course 
of conduct is what is’meant by thé clause and such 
precautions for the purpose of concealment must be 
taken witha view to commit an offence.- 

_ The whole object of the latter 
8. 109 of the Cr. P. C. is to enable Magistrates to take 
action against suspicious strangers lurking within 
their jurisdiction, for the greatest criminal in the 
world is not liable to be questioned as to his presence 
in his own home unless there is some specific charge 
against him. The expression “give a satisfactory: ac- 
count of himself” does not mean that the person 
should satisfy the Magistrate’ how he spends his time 


~ but that hé has to satisfactorily’account for his presence 


within the limits of the Magistrate's jurisdiction. It 
means that ifa person is present within such limits or 
is present at a place within such limits to which placé 
he -does not belong and 
justifying a suspicion that he is there not for an 


art of cl. (b) -of 


there are circumstances: 


innocent purpose, he'has got to explain his presence. ° 


The fact that a mandoes not woik or that he was 
convicted previously for 


bad livelihood, does not” 


justify a Magistrate without being satisfied from the . 


evidence that since his releasé he has no ostensible 
means of livelihood, to order him to furnigh security 
for good behaviour. C Surixa Prru v. EMPEROR, 41 
C. L. J. 142; (1925) A. I. R. (C.) 6169 26 Cr. L. ey 
8.110—First order to coincide.with informa- 
tion—Finding to coincide with first order—Non com- 

- , pliance— Irregularity. | 
~ The first order calling upon a person under s. 110, 
‘Cr. P. O., to furnish security ‘should contain the sub- 


*stance of the information, ne less and ‘no more, and - 


the finding on enquiry should coincide with the order 
as should the order with the information: 

`` If this procedure is not followed, the person charged 
is likely-to be ‘gravely prejudiced, by-t 6 irregularity 
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and the order of the Magistrate binding him over to” 


furnish security is liable to be set aside. $S SULTAN 


Kuan v. Emperor, 26 Cr. L. J. 767; (1925) A. I R. (S) 
35 


236 - poe Ss 1 
e mm S. 110, scope of—Belongiig to gang of 
dacoits—-Accused, whether can be bound. - |” 


. Section 410 of the Or. P. O. does not provide for 


any person þpeing “called upon to furnish security on. ` 


the ground that he is by habit a dacoit and belongs 
to a gang of dacoits. 
A. L.. J. 18; L. R. 6A. 45 Or.; 1925) A. I. R. (A) 250; 
26 Or. L. J. 746.. ° aie ot 282 
: ss. 110, 112—Preliminary notice, contents 
of-—Vagueness of notice, whether can be cured— 
4 Proceedings, whether can. be. taken jointly against 
several persons. . = 
A notice under s. 112 of the Or. P. C. must contain, 
som@thing more than a reproduction of the clauses of 
_ the section. “There should be sufficient indication of 


A Ram PRASAD v, EMPEROR, 23° 
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the,time and place of the acts charged and sufficient ` 


‘details must be given which would enable the accused 
to know what facts he has to meet, though it is not 
necessary-to give in the notice a list of the witnesses. 
The accused is entitled to be told the nature and the 
extent of the information on which the Magistrate 
intends tò base the action against him. It is that 
communication that is expected to enable the accused 
to summon? witnesses on his sitle. Therefore, if the 
substance of the report made to the , Magistrate is 
not clearly disclosed, and the accused is not informed 
of the charges and ofthe nature of the evidence that 
ee = to rebut, the proceedings ‘cannot be regarded as 
egal. i ; - 

The issue of a notice under s: 112 of the Cr. P. C. 


is not a formal matter, it is a judicial act to bə' 


exercised, after due consideration of the. materials . 


placed before him, by the Magistrate. ‘he object of 
the notice is to enable the accused to prepare his 


- defence and to summon witnesses on his side before 


the actual trial commences, -and this being so, an 
explanation of the prosecution case by the Prosecut- 
ing Inspector at the: commencement of the trial will 
not be sufficient to make up for the vagueness of the 
notice and will not amount to a compliance with the 
strict provisions of law contained .in s. 112 of the 
Or P. O., : : 
Proceedings under s. 110 of the Cr. P. C. should be 
confined to the case of one accused alone unless the 
case of the prosecution is that he has a confederate 
or a partner to whom all the evidence is equally 
- applicable. ae ‘ 
n no case can proceedings under s. 110 (f) of the 
Or: P. O. be- taken jointly against several persons. 
M Kort: Gounpan, In re, 47 M. la. J. 689; (1925) M. 
W.N, 57; (1925) A.I. R. (M.) 189; 26 Cr. L. J. 673 
7 - 49 


.8. 110, cls. (a), (d), (f)—Charge, how can be 
proved—Evidence vague, hearsay and inadmissible -- 
Conviction, whether can be sustitined—Police Officer 
—Refusal to refer to diary—Inference. 

Where there is po independent evidence to prove 

a charge against the accused- under s. 110, cls. (a), 





(d) and (f) of the Cr. P. O., and the evidence given is _ 


vague, general and of hearsay character and not 

legally admissible for the purpose of proving the 

charge, the conviction:of the accused under the section 

js bad and cannot. bé upheld. n 

It may be within the right of ths Polic Officers not 

to refer toa diary, but the accused is entitled to the 
.: 
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benefit of their refusal to refer to thé diar? and to 


-@isclose the -s$ures qf their jnformation. Pat Deo- 


DHARY PANDEY v. Euprror, (1925) Pat. 6; (1925) A. IR. 
(Pat) 131; 26 Cr. L. J. 738 . s 274 


S. 133 ~ Obstrumgion, removal of, order direct- 
ing—Particulars—Initial order, whether may be 
modified. . 

_ An order under s. 133 of the Or. P. ©. direeting 
the demolition of a portion of a structure must defi- 
nitely point out and mark off -how much of the 
structure should be removed. 

Section 133 of the Cr. P. ©. contemplates that in 
suitable gases the order initially made may be modi- 
fied and the modified order may be allowed to Stand. 
A EMPEROR v. JHAU Lat, 23 A. L. J. 43; L. R. 6 A. 86 
Gr.; 28 Or. L. J. 731; (1925) A. I. R. (A) 310 219 


———- 88. 133, 137, 139-A—Nuisance—Denial of 

public right—Procedure. . 

‘Where in a proceeding under s. 133 of the Cr. P. O. in 
respect of a drain the accused denies that the drain 
isa public one, the Magistrate must proceed under 
s. 139-A of the Cr. P. O. the provisions of which 
are imperative, and until the provisious of that section 
have been complied with the Magistrate has no juris- 
diction to take evidence under s. 137 of the Code from 
the complainant. A Racuunata UPADHIA v. EMPEROR, 
23 A. L. J; 187; (1925) A. I. R. (AJ) 311; 26 Or. L. J. 
873 ` 809 


- : ss. 133,137, 242, 243, 244—-Encroach- 
-ment——Proceedings under s: 188—Notice to show: 
cause—Procedure—Absence of evidence on eithe 
side—Order, whether can be made absolute. ` 
Where a parson against whom notice under s. 133 

of the Cr. P. C. has been issued appears and, shows 

causa, the Magistrate must hear the evidence in 
support of the preliminary order befoxe calling on 
the person against whom notice has been issued for 
his defence. Ifno evidence is produced in support 





‘ofthe preliminary order ths order cannot be made 


absolute merely because the person against whom 


proceedings ‘have been taken also fails to produce his 
evidence. A Broman Text v. Eupzror, L, R. 6 A. 80 
Cr.; 47 A. 341; 26 Or. L. J. 905 969 


—-— —- 8. 144—Order, duration of—Subsequent order 
in similar terms, validity of—Order against public 
in general, when can be made. : 
The period during which an order under s. 144 of 

the Cr. P. O. remains in force is two months only 

and it cannot be extended beyond that period by the 

Magistrate. To draw up an order practically in the 

terms in which a previous order has- been passed 

merely adding to the number of the parties affected 
amounts to an attempt to evade the provisions of 

cl (6) of s. 144, and cannot be regarded as, a 

separate order which can remain in forcefora further 

period of two menths from its date. 

. Under cl. (3) of s. 144 of the CP. O. an order 

can be issued to the public generally only when 

frequenting or vfsiting a particular place. An order 
unde? this class in so far as it “directs the public 

in general to, abstain from attending a particular ° 

place is bad since itis not until the public tend 

that place that the urder ean be binding on ethem, 

They cannot be forbidden by the order to do an act 

when the prder cannot ba addressed: to. them until 

after they have done that act. G Asnutose Roy v 

Harsa UHANDRA Cuatropapyya, 29 O. W, N, 411: 

(1925) A.I R. (0) 625; 26 Cri L. d. 874 810 
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<—_____°Ch. XII, ss. 356, 360—"Accrsed,”- meaning 
of—Proceedings under -Ch. XII—Deposition of 
aviinesses, whether must be read over. 
The “accused” in sub-s. (1) of s. 360 of the Or. P. 
C. means a person over .wham a Criminal Court. is 
exercising jurisdiction. : 


Section 360 of the Or. Py C., is, by virtue of the | 


provigions of s. 356 of the Code, appli#able to 
enquiries*held under Ch. XII of the Code and where 
the provisions of s. 360 are not complied with the 
enquiry is vitiated. C Aswint Kumar Durr v. Putt, 
29 C. W. N. 474; (1925) AI. R. (0.) 678; 52 0. 437; 26 
Or. L. J. 914 i 978 
——e—s. 145—Breach of peace, likeliffood of, 
absence of—Order, whether can be maintained, g 
. An order under s. 145 of the Cr. P. ©. can only bè 
passed'when there is a pres@nt danger of a breach of 
the peace? in thé absence of any finding ‘that there is 
a likelihood of the breach of peacean order under 
the'section cannot be maintained. The mere fact that 
the parties are in.a “contesting mood" does not amount 
to a finding that there is a likelihood of a breach of 


the peace. O Monnu Lat v. Hiroe Ram, 12 O. L, J. 
256; 20. W. N. 220; (1925) A. I. R. (O.) 416; 26 wae 


- J. 944 


s. 145, proceeding under—Decision of: Ori- 
minal Court, effect'of—Proteedings, whether can be, 
.. ¢ stopped. > £ i 


. The object of s. 145 of the Or. P. O. is to finally 
terminate the dispute between the parties so far as 
the Criminal Court is concerned so as to effectively-put 
a:stop to any breach of the peace. It is with thie 
object that the décision of the Magistrate under s 145 
«a is declared to be final and conclusive until it is set 
| aside by a competent Civil Court and the rights of 
the parties are determined’ by a competent Court. 
The existencé of a decision incidentally arrived at by 
a Criminal Court with regard tò the possession of any 
party does not per se causea cessation of the dispute 
etween the parties as to posséssion so as to justify a 
Magistrate before. whom a proceeding. under s. 145 
is pending to put ‘an end to the proceeding. Pat 
ABDUL SAKUR v. ABU,SaYEED, 26 Cr. L. J. 870 806 


——- sS. 145, 147—Dispute regarding immove- 


able property—Magistrate, power of, to grant right” 


of way. , ` 


` In a procéeding under s. 145 of the Or. P. O., the’ 


Magistrate has power to elect to proceed under s. 147 
òf the Code where it appears that the provisions of 
that section are more appropriate than” that of the 
former. He may also, ina proceeding under s. 145, 
give to one of the parties the right to pass over a 
plot.of land ‘in the possession of the other party in 
order to ge to their own land. B In re AMARSANG 
BHIVASANGI, 26 Boni. L, R. 486; 48 B. 522; (1924) A. L 
R» (B.) 452; 26 Cè L. J. 772 ' 404 
——— ss. 1458, 147—Proceeding under s. 145; 
- nature of—Magistrate, power of,%o select, persons 
to represent community—Well, dispute with regard 

© to—Procedure. -* eo, on a 
Anorder under Gh. XII of the Cr. P. C° is more 
or less*an executive order ‘arid it is designed to avoid 


A breach of the peace. 3 


Where there is & dispute’ between two ‘communities - 
and proceedingssare taken under s, 145 of the Cr. . 


P..©., the Magidtrate is justified in selecting persons 
who should represéht--each gommunity and after 
z R ake ot . 
4 3 i bee 
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hearing whom he should cither permit a community 
to do a certain thing or to prevent it from doing it 
-till a Civil Court bas decided upon the rights of the 
parties. š 

A well is not such 
in thé exclusive possession of any one particular per- 
gon so long as the 
access to it. 


e 
Wheie it. is admitted that a particular conemunity 


has-been using a well, and the -question for decision ' 


before a Magistrate is whether anothér community 
has also a right to use the &me, the préceedings 
should be under s. 147.and not under s. 145 of the 
Cr. P.O. A Nanne Mat v. JAMIL-UB-RAHMAN, 23 A. 
L. J. 41; 26 Cr. L. J. 683; L. R.6 A. 94 Or® (7925) A 
I. R. (A) 316 ` ý ee i 59 
——— $8. 145, 356, 360, 429—“Accused,” mean- 

ing ` of-—Proceedings under s. 145—Deposition of 

witnesses, whether must be read over—-Reasons for 


decision, whether necessary—Reference to Third - 


Judge-—-Third Judge, 
` Full Bench, i 


` Per Buckland and Cuming, JJ.—Parties to pro- 


whether can make reference to 


ceedings under Ch. XII of the Cr. P. U. are not per-- 


sons referred to by the word “the accused“ in s. 360 
(1) of the Code. Wi, ING GP 
- Section 360 of the Cr.P. O. has no appfication to 
proceedings under Ch, XII of the Code, and in such 
proceedings it is not obligatory on the. Court to read- 
over the: deposilionsg to the witnesses’ i 
Per Suhrawardy, J. -The term “accused” ‘in s. 360 
(1) of the Cr. P. C., means any person over whom a 


Criminal Court exercises jurisdiction, andthe section _ 


a Property as can.be said to be- 


public or a part of it js allowed 


is, tharefore, applicable to enquiries under Oh. XII’ of *-- 


the Or. P. ©. 


Per Buckland and Suhrawardy, JJ.—In a proceed- , 


ing under s. 145 of the Or. P, C. the Magistrate must 
give a” statement -of the reasons for his decision’ 
: sufficient to enable the - High Court to determine 
whether he has or has not complied ‘with-sub-s. (4) of 
s. 145 and directed his mind-to ‘the consideration of 
the: effect of the evidénco adduced ` before him. Pro- 
vided,-however, that he complies with what is neces- 
sary for the purpose: of enabling the High Court to 
appreciate and deal with the casein revision,.a dégreé’ 
. of. brevity which weuld be out of place in a judgment 
to which s. 367 of thé Code applies would not neces- 
sarily be open to objection. 
_. Per Cuming, J.--The law does not require that the 
Magistrate should..give reasons for his decision ina 
proceeding under Oh. All of the Cr.P:C. °° ° 
Per Buckland, J—A Third Judge tg whom a case 
is referred under.s: 429 of the Cr. P. O., is not com- 
etent to make-a. reference to a Full Bench. C 
SHAN CHANDRA SAMANTA Ww. HRIDOY KRISHNA Bose, 29 
O W.N. 475; 26 Or, L. J. 915; 410. L. J. 357 979 
m S8, 145743 9—Prřoceedings under Ch. XII 
` —Revision—Costs; whether can be awarded., 


The High Court has no power to awérd costs - 


incurred beforezit on’ the hearing of a criminal 
revision petition;-.against an order passed under 
Chap. XII of the Or. P.C. M P. VEERAPPA NAIDU v. 
26 Ör. L. J. 707; 21 L. W. 688. 
: ss. 161; 162—“Any - person,’ whether in- 
: eludes, “accused person.” f ` a 
eThe words “statement of any person” in 


+ AVUDAYAMMAL, 48 M. L. J. 106; (1925) A. L R. M.) ape 
m 7 ae s 47 a 





N 


8. 162, š 
Or. P. O., refer 0 the statement of any. witnéss in- 
the course ofa Police investigation, and - not’ to the: 
a : ce : 


| 
` 


a 
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statement of an accused 
such investigation is held. a. 
“Any person” in s. 161, Cr. P. Ẹ., refers to a witness 
did not to the person who is accused of the offence. 
Any incriminating statement made by an accused 
person ab an inquiry held under s. 161, Or. P. C., 
would be excluded at the trial under s. 25 of thé Evi- 
dence Act, es having been made toa ‘Police Officer, 
and as such of no material ussat the trial. 8 UMER 
Duraz Muxsur v. Emperor, 26 Cr. L. J. 778; (1225) A. 
IR «S,) 237 è ze 410 


~a 8.162. See Hvyrpence Aor, 1872, ss. 8°24, 27 





>. | | 664 .- 





— S. 162, application of— Such statement,” 
meaning of-—Oral statements, admission of. `. 
The ‘phrase “such ‘statement’ in s. 162, Cr, P. O: 
means “statement if reduced to writing.” 


® The application of s. 162, Cr. P. O., as amended 


in 1923, is confined, as that of the old one was, to 
written statements. The new section was designed 
to confer on an‘accused person a legal right, which 
the old section did not give, of having a copy of 
the written statement of a witness before the Police 
for the purpose of using it to contradict the witness. 
As regards groof and use of: oral statements, the 


law is unaltered and is as it was before. All oral 


statements which were previously admissible under 
the Evidence Act, and the use of which was wot 
- prohibited by the Cr. P. C., are still admissible in 
évidence. 


J. 721; (1925) A. I. R. (M.) 579 209 


8. 162—-Hvidence Act (I of 1872), ss. 25, 145° 


“ —Statement madè by accused person during course of 
Police investigation, admissibility of. - 


“ “The statement of: any person” in s. 162 of the Cr. 

` P. Cy refers to the statement of any person examined as 

a witness in the course of a Police investigation and 

. hot to the statement of an accused person in respect 

of whom such investigation is held. It prohibits the 

use of the statement of a witness at the trial held 

in respect of the same offence which was then under 

investigation, except for the purpose of contradicting 

such witness in the manner provided by s. 145 of the 

‘ Evidence Act. S Anno v. Eapegor, 26 Cr. L. J., 897 

961 

S. 164-—Statement made by accused not 
-amounting to confession, admissibility‘of. - 


What statementg or confessiovis made under a. 164 


. af the Or. P. C. are admissible at a trial must depend. 


upon the Law. of Evidence. A statement or con- 
ssion mad under s. 164 is not, simply because 
it is made under the.provisions-of that section, ad- 
missible at a trial for any or-every purpose. 
` A statement made before a Magistrate under the 
provisions of*s. 164 of the Cr. P. C. by a person in 
custody who is an acgused person, such statement not 
being a confession bit merely an-admission of a 
relevant fact.from which intrinsically no inference of 
guilt against the accused can ‘be drawn, can be 
Utilized by the prosecution in evidence to prove that 


relevant fact; and if that relevant fact can be coupled - 


with the other evidence for the prosecution it can be 
_ used as against the accused person who made the 
statement. Pat GuuLam MUHAMMAD Kuan V. EMPEROR, 
. 4 Pat. 327; 26 Cr. L. J, 878; 6 P. L, T. 508; (1925) A. 1. 
R. (Pat.) 538 $ : 814 


GENERAL INDEX. : 


person in respect of whom , 


M In re, GRANDHE VENKATASUBBIAH, (1925) 
- M. W. N. 68; 21 L. W. 190; 48 M. L. J. 195; 26 Or. L.. 
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—_*—— ss. 177, 179, 181—Pénal Code (Act XLV 
of 1860), s. 405—Criminal breach of trust—Agrec- ° 
ment to render accounts at particular place—Offence, 
whether can be tried at het place. 


Criminal breach of trust ig, not an offence which 
counts as ome of its factors, the loss which is the 
consequence of the act. It is the act itself whfeh in 
law amounts to the offence. 

ection 179 of the Cr. P. ©. has no application to 
a cass of criminal breach of trust. The rule appli- 
cable to such a case is to be found ins. 177 of the 
Code which® lays down the general law and whieh 
again has been repeated in and madea part of the 


` special provisions contained in s. 181, sub-s, (2), of the 
4, e 


Code. 

Tn a case of criminal breach of tru if thè pro- 
perty which forms the subject-matter of the offence 
or any part of it was received by the accused at a 
particular place, the Court having local jurisdiction 
over the places will have jurisdiction to deal with the 
offence; so also as to the place where the property 
or any part of it was retained by the aecused. The 
Gourt within the local limits of whose jurisdiction 
the offence was committed will also have jurisdiction 
to try it. i 

The offence of criminal breach of trust is complete 


‘when there is dishonest misappropriation or conver- 


sion to one’s own use or when there is dishonest 
usa or disposal in violation ‘of any direction of law 
prescribing the mode in which the trust is to be 
discharged or of any local contract, express or implied, 
which the accused‘has made touching the discharge 
of the trust, or when the accused wilfully suffers 
another person to do so. . 

* The place where the offence of criminal breach of 
trust is committed is where there has be&n misap- 
propriation or conversion or user or disposal of tie 
property or where the accused wilfully suffers any 
other person to use or dispose of the property. 


If there isa contract that the accused is to render 


“the accounts ata particular place and fails to do so 


as a result of his criminal act in respect of tho 
money, he can be said to have dishonestly used the 
money at that placa as well in violation of tho 


` express contract which he had made touching the 


discharge of the trust by which he came by the money 
and so commits an offence of criminal breach of trust 


‘at that place also anda Court within the local limits 


of whose jurisdiction that place is situated may en- 
quire into and try the offence under the provisions of 
s. 181, sub-s. (2) of the Cr. P. O. CG GUKANANDA DHONE 
v. SANTI PRAKASH Nanpy, 41 ©. L.J. 80; 29 C. W.N. 
432; 26 Or. L. J. 725; (1925) A. I. R. (O0) 613 213 


——. 38. 190, 195, 476—Penal Code (det XLV 
of 1860), s. 211—Prosecution for false charge, order 
for—Opportunity to accused to substantiate charge— 
Procedure. -a ° 


. Semble—In a case where a Magistrate is consider- 
ing whether he shall orderan jndividual to be pro- 
secuted upon a charge of bringing a false charge hê 
should definitely offer to the accused person an 
opportunity of saying whether he abandons his chérge 
or whether he wishes to support it, and if he wishes 
to support it® the Magistrate’ must give him an 
epportunity of putting forward what he wishes to 


_ say in support of his charge, prior toprderiag him to 


ba prosesuted for havingsbrought a false charg, 
PatJavu Daanux:v. Emperor, 26 Or, L. 3.893 829 
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———~ 8,195. See-PrxaL Cope, 1860, ss. 360,093, 


+”, 463, 466, 467, 474 671 


8. 195—“Produced or given in evidence,” 
whéther refers to or iginal“or copy. ` 
The words “produced or given in evidence” in s. 195 
of the Cr. P. C. refers tf the production of ghe original. 
arf net. to the production of a copy. O GIRDHARI LAL 
v. EMPEROR, 2 O. W. N. 174; 12 0. L. J. 194; (1925) AS 
LR. (0.) 413; 26 Or. L. J. 929 `- 993 


as amended by Act (XVIII of 1923), 
s. 195—Sanction granted under old Act—Complaint 
not filed—Amendment of Code, effect of —Complaint, 
by Court, absence of, effect of. 


The Cr. P. C., 1898, ag amended by Act XVIII, 
of 1923, has not only done away with the 
rule of granting permission to private persons- 
.to prosecute, but has also stopped the application. 


` of the old procedure to cases, in: which sanction had- 


already been granted before the coming into force 
of the amended Code but in which no complaint had 
actually beenefiled. : 
Under the amended Or. P. 6. want of a regular. 
complaint by a public servant ora Court in respect 
of an offence referred to under s. 195 of. the Code: 
is fatal to a prosecution. A AMERAJ SINGH V. EMPEROR, 
23 A. L. J. 35; L. R.6 A. 70 Cr. 26 Or. L. J. 751; (1925) -- 
ALL RB. (A) 306 . 287- 


ss. 195, 439. Sè PENAL Copz,-1860, ss. 209, = 
499 10 05. 


man $8, 195, 476—Penal: Code (Act XLV of 
~ 1860), $. 21 1—Information to Police—Complaint in 
` CBurt—Prosecution for false charge—Complaint by 
"Court, whether necessary—Order summoning accused: > 
, whether * complaint, 


Where an information given to the Police is fol-. 
lowed by a complaint made in Court, a prosecution 
under s: 211 of the Penal Code in respect of the 
information or complaint can only be instituted on 
a, complaint being nade by the Court to whom the’, 

original complaint was made. 

‘Where in sùch a case proceedings are instituted on 
the complaint of the Volice Officer to whom the 
information was given and thereupon the Court 
makes an order summoning the accused person on: 
a charge under s. 211 of the Penal Code, the order. 





summoning the accused does not amount to a com- ° 


` plaint by the Court within the meaning of s. 195 of 
the Cr. P.O. Pat MUHAMMAD Yassin v. EMPEROR, 6. 
P. L. T. 457; 4 Rat, 323; 26 Cr. L. J. 889; (1925) A. I. R.» 
(Pat.) 483 825. 


on §8. 195 (3), A76-A and 476-B— Order 
-under s. 195- -Appeal--Transfer by High Court— 
. Powers -of Court to which transjer is made—P' orgery 
~ "_Bvidence®of expert—Prosecution, whether shquld 
be ordered—Consider ations , Megessary for ordering 
prosecution. 
“Bection 526 of the Cr. P. a, which clothes ike’. 
igh Court with poyer to transfer, any cage from any 
HE to any other file, controls Sr 195 (3) and Es. 476A | 
and 476B of the Code. i 
‘The Court to which -an appeal against- an order 
refusing or granting aesanction for prosecution -is , 
transferged is invested with all the powers of the | 
ordinary ‘Court of ‘appeal: ox, revisicn for hearing thé 9 


3 


, 


e 


particular appeal eor jevision against the order under : 


È A95 4 of the Code; and is enfitled to grant ose refuse : 


want 
. 
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the sanction, or to institute criminal proceedings under 
s. 476 of the Code. 

It is not safe to order prosecutions for "forgery 
where there is no otMer testimony than’ that of gn, 
expert to support it. 

The same reasons apply to the case of. a Court con- 
sidering the advisability of lodging a®*complaint as - 
justify the grant or refusal of sanction tq prosecute. 
N Bupuazar-v. ALIBAT, 26 Or. Lu J. 796 428. ` 


=~ 88, 202, 203—Cgmplaint, dismissal of—In- 
"vestigation or enquiry, whether necessary. . 
~ Section 203 `of the CrP. O. isnot in any way- 
dependent upon the provisions ofs. 02,.and an in- € 


` vestigation or enquiry under s. 202 is not a condition 


precedent, to the dismissal of a complaint under s. 203. 
Pat Doramas Raut v. JAMUNA KUER, 26: Cr. C, ez 
85 
OEA 203, 436— Dismissal of complaint—Fur- . 
_ ther enquiry. when to be'directed. . 
An Appellate Courb should not lightly. sét aside. 
the order of a Magistrate dismissing a complaint, 
but should only’do so when it is-clear that there 
has been a miscarriage of.justice. Pat JANGAL SINGH: 
v. RADHA -Kisuun, 3 Pat. L. R. 33 Cr; 26 Cr: L. J. 866; | 
(1925) A. 1. R. (Pat.) 447 _ 802. . 
—— 8. 205—Accused absent from tial, conviction: 
, of, legality of. j 
The conviction of an accused person who has not 
appeared at the trial and whose. presence has not. 
been dispensed with under s. 205 of the Cr. P. O., is, 
Hledal, R Ma Kin v. Emperor, 3 Bur. 1.. J. 182; (1924). 
1. R. (R.) 383; 26 Or. L.J. 845 669 


-- $8. 223, 225—Penal Code (Act XLV Hs 
1660), $ s. 420—- Cheating—Chai ‘ge, contents oie nna 
ing, whether, amounts to cheating. . 


An accused person “is entitled to loke with cer- 
tainty and accuracy the exact value of the- accusation- 
brought against him. = 

In a case of cheating the ‘charge must set out the’ 
manner in which the offence. was committed. 

Whether the’ words of the charge are- reasonably 
sufficient to give the accused notice of the accusation 
which he has got to meet depends upon the circum-- 
stances cf cach particular case, The cmissior to set, 
out the manner of the cheating is regarded as material : 
or-hot according as the accused has or has not-in fact, 
been misled by the omission and the omission has or. 
' has not occasioned a failure of justice. ` 

In a case under s. 420 of the Penal Code the manner 
of the cheatitig was set out in the charge as follows :— 
“By deceiving with false: representations and promises: 
as well as by conduct :’ 

Held, that the expressions used in the tharge were 
too’ vague and indeimite .to give the accused proper: 
notice of the manner of the deception and were--s0: 
dangerously. wide as to include almost anything, and 
that a conviction .based on such a charge could not: 
be sustáined, 

-Swindling. does not necessarily amount to- the’ 
offence of cheating within the mèaning of s. 420 of the - 
-Penal Code. C Kepir NATH CHAKRAVARTI V. EMPEROR,- 
29 0. W. N. 408; 41 C. L. J. 172; (1925) A. I.R. (0) 603%- 
26 Or. L. J. 849 5 05- 
aan $.236—Penal Code “(Act XLV of o. s. 

201, -802—Joinder of . charges—Suspicion ` of MUTT, 

der— Gt ircumatantial evidence—Disposing murder: 
“ed | man gara jalanan of acguittal— mnocence,. 
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A person may be charged withthe offence’ of 
Pen# Code, and in the. 


edna under s. 302, 
ternative with the offence of causing disappearance 
of the evidence. of murder under s. 201, Penal 
Code. ois, ee 

” However, strong the suspicion may be that a person 
has committed murder, yetif it is not established on 
evidence that he is the murderer, his conviction under 
s. 201, Penal Code, is notdllegal. 

“A judgment of acquittal is conclusive and fully 
establishes the innocence of the person to whoin it re- 
lates. . 0 ; 

That a person has disposed of the corpse of amur- 
dered man is strong circumstantial evidence that the 
persone disposing ofthe corpse is the murderer. 

A murderer cannot be charged under s. 201, inas- 
much as,a person cannot be convicted both as a 
principal and as an accessory after thefact. S ANDAL 
Suan v, Emperor, 26 Or. L. J, 909 973 


= $8, 236, II, (A), 403 (1) —Penal Code (Act 
XLV of 1860), ss. 109, 882, 411—Charge of abetment 
of theft—Receiving stolen property, conviction for, 
legality of—Subsequent trial for receiving stolen 
property, whether barred. 


Accused was charged with an offence under s. 382 
read with s. 109 of the Penal Code. The Court held 
that he was not guilty of the offence with which he 
was charged but was guilty of an offence under s, 411. 
of the Code. He was not, however, convicted of the 
latter offence, as the Court imagined that it had.no 
power to convict him of-that offence on the charge 
asit stood. He was. subsequently prosecuted” fór an 
offence under s. 411 of the Code: : 
. Held, (1) that having regard to the provisions of 
8. 236 of the Cr. P. G, Ul (a), the ‘accused 
could have been charged in the previous trial with an 
offence under s.411 of the Penal Code; : 

(2) that, consequently, the provisions of s. 403 (1) 
of the-Cr. P..C. applied to the case and the accused 
could not be tried a second time on a charge under 
8. 411 of the Penal Code? B In re PUNDALIK SHANKAR 
Gusar, 26 Bom. L. R. 440; (1924) A. I. R. (B.) 448; 
Cr. L., J. 831 ane 479 


` S. 239—Sudden fight—Absence of commow 
object—Joint trial, whether legal. |: < 
If, in the course of some:‘quarrel, arising accident- 
ally, among persons, who have collected to witness a 
festival, “there happens tobe a fight, and if, some 
people inflict injury on-others, without any common: 
e object, they would be committing different offences of 
ehurt. But if they do notact with any common. in~ 
tention, it ‘cannot be said that they have caused hurt 


- 





in the course-of the ‘same transaction’, although all , 


the persons committing the offences are there at 
the one and-same place and at the same time. A 
joint trial 6£ such persons is, therefore, contrary- to, 
8. 239, Or. P. O. ATuram AHMAD v. EMPEROR, 23 A. 
L. J. 5; L. R. 6 A. 53 Or; 26 Cr. L. J. 734; (1925) A. I.. 
R. (A) 391 . ; 222 


emim S 250—Order directing payment cf com- 
pensation to several accused separately—Imprison~ 
ment in default, whether can be awarded separately 
Imprisonment, postponement of. 3 


25. 
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The term of 30 days specified in s. 250 (8) of the * 


Gr. P.C. can-be imposed in respect of the default 
made in paymept of compensation to each of the 
accused in whose favour such payment has been: 
ordered. ° 9 ; 
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The imprisonment which may he awarded under? 
s. 250 (3), Cr. P. C., cannot be directed to begin at the 
expiry of a term`of detentfan in the Civil Jail, which 
the complainant has been ordered to undergo by a 
Civil Courtjunder the C. P. @ R Empsror v, Ma Kis 
Gyr, 4 Bur. L; J. 9; (1925) A. I. R. (R.) 202; 26 Gr. Le J. 
821; 3 R. 93 469 
-~——$8. 253,437—Discharge of accused—Com- ¢ 

mittal to Sessions, order directing—Sessions Judge, 

duty of.. 

In considering whether an accused person who 
has been discharged by a Magistrate under s. 254 
of the Cr. P. O., should be directed to be committed 
to the Court of Session, the Seséions Judge must 
consider whether it wasopen tothe Magistyte to 
come to the conclusion to which he did come on the 
materials before him. That adifferent view can he 
taken on the evidence would not justify the Sessions 
Judge todirect acommittal; he must come to the 
conclusion that the finding of the Magistrate is not 
only wrong but perverse. Pat RITBHANJAN Ral v. Ese 
PEROR, 26 Or. L. J. 836; 6 P. L. T. 570 ; 822 
—— 8. 253 (1)—Further enquiry, when can be 
~ ordered. : 
_ An order for further enquiry is justified where the 
Sessions Judge or any other Revisional Court finds 
that on the facts before the Magistrate there was 
enough material to warrant a conviction of the accused 
person and enough to call upon the accused to enter 
on his defence. A DAYA Nanp v. EMPEROR, 23 A. L. J. 
20; L. R. 6 A. 55 Cr.;.26 Cr. L. J. 746; (1925) A.I. R: 
(A.)-298 224 
——- ss. 256, 342—EHzamination of accused, 

when to be made—Failure to examine accused, 

effect of. . 

„The word “examined“ in s. 342 of the Cr. P. C. 
includes the cross-examination and re-examination of 
the prosecution witnesses and cannot be taken as 
including only those answers which the witnesses 
give to questions put to them in the first instance by 
the prosecuting Counsel or Pleader. The stage in the 
trial prescribed by s. 342 when the accused has to he 
questioned generally on the case for the prosecution 
is after the prosecution evidence is complete and 
before heis called upon to enter upon his defence, 
The Code intends that the accused shall be given an 
opportunity of explaining any circumstances appear- 
ing in the evidence against him, that must mean the 
whole of the evidence against him‘and any examina- 
tion of ‘the accused under s. 342 before that evidence 
is closed cannot possibly fulfil the c®nditions of the 
section. 4 

The obligation imposed by s. 256 of the Or. P. O, 
on a Magistrate to ask the accused whetherfe wishes 
to cross-examine the prosecution witnesses is quite 
distinct from the obligation imposedeby s. 342 toe 
quéstion the accused generally for the purposes men- 
tioned therein. 6 S 

The amission to examine an accusdd person under 
s. 342 of the Cr. P. C. vitiateseths triel and the same 
result follows if the accused bas been examined before 
the’ stage- in the trial prescribed by the section „has 
been reached.and there is no examination of the 
accused at that stage. B JyPEROR v. NATHU Kastur- 
GRAND MarwADI, 27 Bom. L.R. 105; (1925) A. L R. (B.) 
170; 26 Cr. L. R, 690 $ 66 
—— ss, 256, 342, 360—Egamination of ac- 

cused, mode of—Writtea statement filed by accused— 

Prejudice to accused, absence of—Omission to read 

over deposition to witness, effect of, 


e 
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e Ib is mot necessary, under s. 342 of the Cr. P. O., 
that the purport of the evidence of each prosecution 
witness should be explaingd to the accused, ifhe is 
himself present at the trill and has heard what the 
witnesses have said. hat is necessary is, that he 
should be given an opportunity before .emering upon 
hi8 defence to state generally what are the real facts 
in reference to. the complaint. If he is defended or if 
he files a written statement, judicial questioning will 
generally add but little to the Court's knowledge, 
nor will a violation’ of any rule as to the stage at 
which heis to be examined make much difference. 
Jf he has not been prejudiced the error ought not to 
vitiate the trial. Principle requires that an accused 
person. shall. not be con¥icted without being given 
ap-oppertunity of explaining the allegations against 
him ; experience shows that judicial questioning must 
not become inquisitorial. -If these essentials are 
secured the trial cannot be impeached. 

Section 256 of the Cr. P. C. directs ‘the Court to 
accept a written statement and it is intended that 
the Court sheuld read it. If, therefore, an accused 

` person when examined under s. 342 of the Code states 

that he will file a written statement, that statement 
must be accepted in.lieu of his oral statement. 

‘In every case the test is whether there has been 
prejudice to the accused by reason of the absence of 
judicial questioning and whether the defect is cured 

y 8. 537 of the Code. . 

The provisions of s. 342-0f the Cr. P. C. do not 
apply to a case where evidence is taken on remand 
made by an Appellate’ Court. 


The question whether the violation of the provisions 


of # 360 ofthe Cr. P. C. vitiates atrial depends upon 
whether the accused has been prejudiced. 
accused has not been prejudiced nothing short of an 
illegal or irregular exercise of jurisdiction should 
vitiate the trial. 

` Per Bucknill, J.—If at the close of the prosecution 
case an accused person states that he is going to file 
a written statement and does so, he need not be asked 
anything further by the Magistrate. 

There may be cases in which, when fresh evidénce 
istaken on remand, the accused ought to be given an 
opportunity of makinga statement, that is, in effect 
of being examined by the Magistrate; but provided 
the. accused has in fact had a reasonable and sub- 
stantial opportunity of exercising the privilege accord- 
ed tohim by the provisions of s. 342 of the Cr. P. O., 
that is, of either orally or in writing saying what he 
wishes to sayin explanation of what. has been 
alleged against him, a technical failure or omission in 
the procedure ought not to be regarded as -rendering 

. @ trial wholly nugatory. Pat MUHIUDDIN v. EMPEROR, 


6 P. L. T. 154; (1925) Pat. 112; (1925) A. I. R. (Pat) . 


. 414; 3 Pat. L. guo Cr.; 26 Cr. L9J.811; 4 Pat. 488 
° - 45 


a~m SS, 260, 530—Haxcise Am (IV of 1910), s. 60 
` Offence not triable summarily, tried summarily— 

Proceedings, whether goid.’ 

an offence under s. 60 of the ‘Excise, Act, being 
punishable with imprisonment for one year, cannot 
be tried summarily, and if it isso tried the proceedings 
are void. O BHIKHA v. EMPEROR, 10 O. & A. L. R. 1196; 
26 Cr. L. J. 800; 28 O. ©. 123 ? 432 


wp 58: 276, 279—-Jurors, selection of— Defi- 

` ciency, how to be made up—Objection to Jurors—-De- 
cision of Sessions Judge, thether final. `e . 
There is nothing in s, 276 of the Qr. P. C., which 


e 2 
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requires that inecase of a deficiency in the number of 
persons summoned tgserve as Jurors, the’ deficient 
Jurors should be chosen by lot or from among pe?- 

sons who are on the Jury liat.. | i 
In the matter of disposing ofppbjections to Jurors 
the Judge has a wide discretion and Ms decision is 
final. C GOovERNAMENT. or BENGAL v, Mucnð Kuan, 29 
O. W. N: 652; 26 Cr. L. J. 819; (1925) A. L R. (0) 798 
- 7 


S. 284—Sessions *wial with aid of three 
` Assessors, legality of. 
~ Under s. 284 of the Cr. P. C. it is negesaary that, if 
practicable, four Assessors should be.chosen to aid at 
a Sessions trial and where four Assessors are not 
chosen it is proper that the Court should give reasons 
in the order-sheet to explain the impracticability of 
choosing four. A trial, however, with the aid of three 
Assessors and without recording reasons for not choos- 
ing four, isnot irrégular but is still according to law 
and does not offend against the provisions of s. 284, 
Pat JAMAL Momim v. Emperor, (1925) Pat. 29; (1925) A. 
I. R. (Pat) 381; 26 Or. L. J. 713 | ` - 453 


8. 288--Statement of witnesses before Com-- 
mitting -Magistrate—Třunsfer to Sessions Record— 
Substantive evidence. >e = 
Where the statement of a witness made before a 

Committing Magistrate is brought on to the record of 
a Sessions case, under s. 288 of the Cr. P, C. the 
Judge must scrutinize the statement in the same way 
as any other evidence which is tendered, he must 


-strike out what on one ground or another is.inadmis- 
‘sible according to the Law of Evidence, and consider 


\ 


Teasons, © 


whethèt that part which is admissible can be be- 
lieved or not, always having regard to the fact that 
the witness before him has contradicted the statement. 
Subject to this; however, the statement can be treated 
as substantive evidence in the case “for all purposes” 
and is, therefore, evidence for the purpose of deter- 
mining the guilt or innocence of the accused. 

Per Crump, J.—Suclh evidence must be accepted 
with more caution than the evidence of a witness 
who 'adheres in the Sessions Court to what le deposed 
before the Committing Magistrate. B BASAPPA 
RUDRAPPA, DHAMANGI v. EMPEROR, 27 Bom. L., R. 113; 
26 Cr. L. J. 705; (1925) A. I. R. (B.) 266. - 145 


———-s.°300—Trial by Jury—Jury allowed ‘to 
disperse after charge—Illegality. 

Section 300 of the Cr. P.C. contemplates that 
after the Judge has delivered his charge the Jury 
must forthwith retire to the Jury room and then 
and there consider its verdict. The Jury must have'” 
no chance óf communicating with any outgide person e 
while they are in fact considering their- verdict. 

Where, after the Judge's charge to the Jury the 
jatter were allowed to disperse for several hours and 
then returned to the Court and considered and deliver- 
ed their verdict: g 

Held, that the provisions ofe s. 300 of the Or. 
P. O. had been disregarded and that the trial-was 
vitiated. Pat Sarma Aum v. BMPEROR, 26 Or. L. J, 
861; 6 P. L. T. 552 4 eo, ‘717. 
— s. 307-- Disagreement between Judge and 

Jury — Judge, whether cniitled to ask Jury for their 

reasons—Reference to High Court—Verdict of Jury, 

interference with. | S z E 

Where a Sessiors Judge dicagrces with the verdict 
of the dmy, it isnot ccmpetent tohim, if the'verdics 
returned by the Jury is clear, to ask the Jury for thei, 
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Where the verdict of the Jury turns merely upon 
the appreciation of oral efidence capable of being 
viewed either way, butas to which the High Court is 
inclined to take a different view from that of the Jury, 
the High ‘Gout will not interfere with the verdict in 
a reference under s. 307 of the Cr. P. O. Where, how- 
ever, the verdict of the Jury is one which no reason- 
able man could have given-and which is not warranted 
in any view of the @idence, the High Court will 
reverse the ‘verdict. Pat Espsror v. ALI Hyper, 26 
Cr. L. J. 856; 4 P.L. T- 425; (1923) A. I. R. (Paa 
~ $, 307—Reference—High Court, duty of— 

Reasons of Jury for their verdict, how. ascertained 

«Failure to prove notice. E 
“In dealing with a reference under s. 307 of the 
Or. P: C., the High Court has got to give due weight 


- to the verdict of the Jury and also to the opinion of 


the Judge. 

If the Judge wishes to ascertain from the Jury 
their reasons for their verdict_-he should put them 
specific questions with regard to the issues of fact aris- 
ing ‘in the case and also &s to the evidence of particu- 
lar witnesses. ; . 
_ It is n®t necessary for the prosecution to prove 
the motive for the crime. It is enough if it is es- 
tablished that the crime was committed. When, 
however, the prosecution .puts forward a substantive 
case as to the motive for the crime, the evidence 
regarding the motive has got to be considered in 
order to judge ofthe probabilities. Failure to prove, 


_ -Motive, however, cannot outweigh the positive. evi- 


dence as to the crime, C EMPEROR v. NISHI KANTA 
PANE TA 410. L J. 35; (1925) A. I. R. (C.) 525; 26 Cr. 


453 


————— 8, 307—Sessions trial—Difference between 
Judge and Jury—Reference to High Court~Oral 
evidence, appreciation of-——Procedure. 

Where a case rests entirely on oral evidence, the 

Jury who saw the witnesses’ and heard them, are the 

most competent to judge as tothe value of such evi- 


. . dence, and effect should be given to their verdict in a 


reference under s. 307 of the Or. P. C. G EMPEROR 2. 
FARATULLA MONDAL, 40 CaL. J. 592; (1925) A. L R. (C) 
394; 26 Cr. L. J. 677 7 53 


ma 8: 337—Penal Code (Act XLV of 1860), s. 
394-—-Approver—Pardon, conditional, grant of— 
Commitment to Sessions —Procedure. A 
Where a conditional pardon is granted to an approver 

under s. 337 of the Cr. P. C* in a ease under s. 394 


` of the Pena] Code, and, the-Magistrate is satisfied 


that there isa prima facie case against the accused, 
he is bound under the provisions, of s. 337 (2) (a) of 
the Oode, to commit the case to the Court of Session 
for trial and has no jurisdiction tœ try the ease him- 
self. R‘Nca Kın v. Emperor, 4 Bur. L. J. 11; (1925) 
A. I. R. (R.) 2075626 Or. L. J. 829 à 477 


e . = 
S. 342, compliance with—Procedure—Duty 
of Court—Omission to comply with provisions of 
section, effect of—Illegality. 
The object of s. 342 of the Or. P.O, is to enable 
the accused to know what, in the opinion of the 
Court, are the circumstances which from the evidenge 


~ appear to be againsti him. The section makes it 


obligatory forthe Court to tell the accused as to what 
are the circumstances which he has to explain. The 
time and the stage ofthe trial at which the Court is 
required to put the questiomto the accused is also of 


` - e 


GENERAL INDEX. a . 


1095 


friminal Procedure Coda—contd. - 


9 
importance; it is after the close of the prosecution 
ease and before the gccused is called on for his 
defence. At this stag@ of the trial it is necessary 
that the Court should make up its mind as to whether 
there awe circumstances appearing from the prosecu- 
tion evidence against the accused, ande if*it is 
of opinion that there are such circumstances the ac- 
cused must. be apprised of the circumstances so that 
he may, if he can, explain hem to the satisfaction of 
the Court. The mere question as to whether the 
accuse@ has anything to say after hearing the, cross- 
examination of the prosecution witnesses is not a 
sufficient compliance with the provisions of the law. 

Non-compliance with ¢he provisions of s. 342 of the 
Cr. P. O. amounts to an illegality which vétiates the 
trial altogether, irrespective of whether the accused 
has or has not been prejudiced by the non-compliance. 
“Before the cross-examination of the prosecution 
- Witnesses the accused were asked as to what was 
their defence, and subsequently, after the cross-exami- 
nation of the prosecution witnesses and before the 
accused were called upon to enter on their defence, 
they. were asked whether they had anything further 
to say after hearing the cross-examination. The 
accused replied they did not wish to say anything 
further: 

Held, that the provisions of s. 342 of the Cr. P. C. 
had not been complied with and that the trial was 
thereby vitiated. Pat Durca RAM v. EMPEROR, 6 P. 
L, L 33; (1925) A. IR. (Pat) 342; 26 Cr. L.J. 716 

‘ ‘ 156 


8. 342—Examination of accused, mode of 
—Substantial compliance with section, whether 
sufficient. TT. 

In a case under s. 426 of the Penal Code, after the 
examination of the prosecution witnesses, each of the 
accused was asked whether he had been guilty of 
the act described by the prosecution witnesses, and the 
answer of each accused was a statement of his defence 
ease. When the accused were about to be culled on 
for their defence after the charge had been framed, 
they were asked whether they had any statement to 
make and they replied in the negative: 

Heid, that the purpose of s. 342 of the Or. P. ©. to 
enable the accused to explain any circumstances 
appearing in the evidence against them had been 
fulfilled and the provisions of the section had been 
substantially complied with. Pat BANAMALI KUMAR 
v. EMPEROR, 6 P.L, T. 39; 3 Pat. L. R. 25 Cr.;, 
(1925) A. I. R. (Pat) 389; 26 Cr. L.@. 682 58 


ss. 342, 360—-Exramination of accused 

absence of, effect of—Deposition regd by witness 
himself; whether compliance with law. 

The second p&rt of s. 342 of the Or. P. C., is im- 

eperative. It castsa duty upon theCourt to question 

the accused gengrally on the case affer the witnesses 

for the prosecution have been gxamined, that is, 


whet the whole case against the accused has beeng 


disclosed. The object of tRe examination is to gnable 

the accused to explain any circumstances appearing in 

the evidence against him. The omission tg tom ply 

with the provisiohs of this section vitiates the 
e 


‘trial. e 


There is nothing in s. 360 of the Cr. P. O, to indicate 
that a Magistrate must record that a deposition was 
read over in the presence of the accused, though it 
will pe much better that he should do so in order 
that there might be no complaint as to his not having 
complied with the provisions of the section, : 


4- i e 
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* Section 360 of the Cr. P. C. requires that the 
deposition of a witness shoujd be read over in the 
presence of the accused sê that an opportunity be 
- given. to him to challenge the correctness of the 
record. The mere reading of the depositien by the 
witrftss himself is not a sufficient compliance with 
the provisions of the section. -Pat RAMESHAR SINGH 
ù., Emperor, 6 P. L. T. 493; 4 Pat. 438; 26 Cr. L. J. 927 
i 3 991 


OA 342, 360, 439—Examination of . 


acgused—-Written statement filed by accuse&, whether 

substitute for examination—Deposition of witness 

not read over, effect of—Memorandum, absence 

of, effect 

Court einterference by. : 

The provisions of s. 360 of the Cr. P. ©. are. 
mandatory and their intention is to protect the wit- 


nesses as also to help the accused. Failure to com- . 


ply with the provisions of the section vitiates the 
trial. 

. The. absenceeof-a memorandum at the foot of a 
deposition that it has been read out to the witnesses 
does not by itself prove that the provisions of s. 360 
. of the Or. P. ©. have not been observed. f 

In revision the High Court will not look into a 
question of fact which has not been put forward in the 
lower Courts. ih MPG 

The filing of a written statement cannot take the 
place ‘of the examination of an accused as required by 
a. 342 of the.Cr. P, C. ee - 

h Under s. 342 ofthe Cr. P. C. it isthe duty of the 

. Magistrate to question'the accused generally on the 
case after the close of the prosecution, but when the 
accused refuses to answer a question the Magistrate 
is not bount to go on asking questions especially 
where a written statement is put in meeting the 
points’ put forward by the prosecution. 

After the prosecution case was closed the accused 
were asked whether they would make a statement, 
having heard the case which had been brought against 
them by the prosecution. They replied in the nega- 
tive and added that they would filea written state- 


’ ment and thereupon they filed a written statement . 


meeting the points put forward by the prosecution : 
Held, that the provisions of s. 342 had been sub- 
‘stantially complied with. Pat Buaewat SINGH v. 
}iwperor, 6 P. L. T. 73; (1925) A. I'R, (Pat.) 378; 4 
Pat. 231; 26 Cr. L. J. 932 ` < 996 


man SS, 342, 364—Examination of accused, 
„mode of—Examination not recorded, effect of— 
Illegality. ` 


| The: proyjsions of s. 342 of the Cr. P. C. are man- 
datory and the object with which the accused is 
examined unday at section is tò enable him to 
explain any circumstances appearing against him ip 
the evidence. ° 

Under s. 364 of the Or. P. C. When an accused 
person is examined by the Court the whole of such 
examination including evéry question put to him and 
every answer given by him must be recorded in full 
in the Janguage in which he is „exańnined, -or if that 
“ jg not practicable, in the language of the Court, or 
in English, and such record must be shogn or read 
to the acgused, or if he does not understand the 
Jamguage in which it is written, must. be interpreted 
to him in a langu@ge which he understands, and‘he 
js at liberty to explain or add®to his answers. ẹ ` 

By not conforming to the provisions of ss. 342 and 
"364 of the CreP. C,-a Court deprives the accused 
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person of a valuable right and also deprives itself 


and the Jury of the ofportunity of drawing such, 


inferences from his refusal or answers as-they think 
just, which they are entitled to do under sub-s. (2) 
of s. 342. a A . ə 

At the close of the prosecution evidence in a. Ses- 
sions case the accused were asked by the Judge as 
to whether they would make any statement or not 
and they replied in the negative. No record, how- 
ever, was made of this examination and the only 
indication of it was to be found in the order-sheet 
where the following remark appeared:—*Thé accused 
declined. to make any ‘statement in this Court and on 


being asked whether they would adduce any evidence. 


they replied in the negative: ; ° 

. Held, that the provisions of s.°342 and s. 364 `of 
the Cr. P. C. had not been complied with and the 
trial was, therefore, vitiated. © EMPEROR v. Nant 
Mannar, 41 C. L. J. 50; (1925) A. I. R. (CO) 575; 26 Or. 
L. 3.761; 52 0. 403 345 


~ 88. 345, 439—Penal Code (Act XLV. of 

-1860), ss. 147, 825—Rioting and grievous hurt—Com- 

promise sanctioned by Court with regard to charge 

‘of grievous hurt—Charge of rioting, wether fails 

--.Procedure—Acquittal—Revision, — . 

The High Court,as a general rule, will refuse to 
interfere in revision, with an order of acquittal 
when no appeal has been preferred by the Local 
Government. 


Where, in a case under ss. 147, 325 of the Penal re 


Code, the Court gives sanction to the compromise af 
the charge under s. 325, this has not the effect of ipso 


` facto operating as an acquittal of the accused with 
. respect to fhe charge under s. 147. The proper pro- 


cedure in such a case, if the circumstances justify 
it, is for the Magistrate to acquit fhe accused with 


_ regard tothe charge under s. 325 and to discharge 


them in respect of the accusation under s. 147. L 
ENPEROR V. JARNALI, 26 Or. L. J. 686; 26 P. L. R. 35; 


(1925) A. L R. (L.) 464 62` 
8. 360—Evidence Act (I of 1872), ss. , 





80—Provisions of s. 860, whether mandatory—Non- 
~ compliance, effect of—Document, whether excluded: 

_ The provisions of s. 360 of the Cr. P. C. are no 
doubt mandatory, but non-compliance with them 
does not legally result in rendering the whole record 
“of the deposition inadmissible, and in the absence of 
any definite provision of law entailing inadmissibility, 
each case of non-compliance must be considered by the 
Courton its own merits, and the document which 
purports to be the record can be admitted, byt without 
the presumption laid down ins. 80 of the Evidence 
Act, and, therefore, open to question by the defence 
and appraisal by the Court. 5 Ki 

The law itself does not expressly lay down. that 
the least failure to .comply with the, provisions of 
s. 360, Cr. P. O., renders’ the whole document inad- 
missible ;- where, therefore, there Mas been an attempt 
by the presiding officer to comply with its provisions 
and to secure the accuragy of the reccrd of evidence, 
the provisions of s. £0, ividence-Act, do not lead to 
complete exclusion of the document, and the Court ia 
bound to admit it under s, 5 of the Act, but it is open 
to cach side to adduce evidence as to its faithfulness 
or otherwise and as to the degree of presumption under 

s. £0 and tle weight to be attached toit. S Prrooman 
v. Emperor, 16 8. L. Ki. 255; 26 Cr. L. J? 657 33 


-55. 363, , 52Ge—Magistrate, . power -of, to 





oe 


: Magistrate. 


“Or, P. 
. taken in the petition of appeal are open for consider- 
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record note concerning demeandur -of witness~ 
e Witness disbelieved—Transftr of case. _ 

Section 363 of the Cr. P. CO. empowers a Magistrate 
to record such remarks, ifany, as he thinks material 
respecting the denfanour of a witness whilst under 
examination. 

During the examination of a witness the Magistrate 
recorded -the following remark with regard to his 
demeanour :—“The witmess falters and from his 
demeanour it appears that he has not told the truth.” 
On an application for transfer : are 

Held, that the Magistrate having signified that he 
altogether dishelieved the witness it was desirable 
that the case should be transferred to. some other 
O Gotam Barr Gazi v. Yar ALI Kuan, 
29 O,.W.N. 316; (1925) A. I. R. (0.) 480; 26 Cr. L.J. 


852- : 708' 
——— 5, 371, application for copies—Duty of 
Presiding Officer. See Cr. P. C., 1898, 5.526 709 


—— ss, 407, 408—Trial held by Second Class 
Magistrate—First Class powers conferred before 
. hearing arguments—Appeal, forum of. 
Where the trial of acase was held by a Second Class 


` Magistrate hut before hearing arguments -he was in- 


vested with First Class powers: : : 

Held, that an appeal from the judgment of the 
Magistrate ‘lay to the Sessions Judge and not to the 
District Magistrate. Pat -SHEOBHANJAN SINGH v. 
EMPEROR, (1925) Pat. 120; (1925) A. I. R. (Pat) 472; 3 
“Pat. L. R. 100 Cr.; 26 Cr. L. J 914; 6 P. L. T. 554 978 


——- 88. 421, 422—Appeal, whether can be 
admitted on limited grounds—Procedure. 

An ar yea! which is to be heard under s. 422 of the 

. is the whole appeal and all the grounds 


ation at the final hearing. The appellant cannot be 
restricted to certain selected grounds out of those 
specified in his petition. A restricted order for ad- 


mission is not contemplated by s. 422 and must be ° 


deemed ultra vires. It is not, therefore, proper to re- 


- strict a criminal appeal on the question of sentence 


only. Pat Gaya Since v. Empzror, 6 P. L T. 38]; 

ee) A. I. R. (Pat.) 453; 3 Pat. L. R. 80 Cr.; 4 Pat. 254; 

6 Cr. L. J. 862 r 718 

S$. 422—Criminal appeal—Notice not sent 

to District Magistrate—Irregularity—-Revision— 
High Court, whether will interfere. 


The Trying Magistrate convicted the accused and 


sentenced him to a fine. On appeal the Sub-Divi- 
sional Magistrate reversed the- conviction and acquit- 
ted the accused without sending any notice to the 


District Magistrate. The conplainant applied to the. 


High Court in revision: 

Held, that the omission to send the notice to the 
District Magistrate, was no doubt anirregularity but 
as no objection had been raised by him fo the pro- 
ceedings in ‘the Appellate Court, the High Court 
would not interfefe, B DEVENDRA Marrapra JINGowDA 
v. Snerrappa HOOLEPPA VENTAGATTI, 25 Bom. L. R. 251; 
(1923) A. I. R. (B.) 264; 26 Cr. L J. 751 287 
—— S, 438 — Penal Code (Act XLV of 1860), s. 

225-B--Reference to High Court, when to be made 
. ~—Civil Court, power of, to commit judgment-debter to 

custody of peon—Custody, whether lawful—Escapg 

from custody—Prosecution—Procedure. : 
A Sessions Judge should not make a reference to 
the High Court merely jn oraer to obtain a ruling 
ona question of law where he does not really dissent 


_ drom the actual decision aryived at. 


s 
N 1 
è 7 a 
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‘Where a Civil Court is desirous of prosecuting a 
person who has escaped from the lawful custody of 
a servant of the Court théslatter must file a complaint 
in the ordinary way. x, 

A CivilCourt is not empõwered to leave the judg- 
ment-debtor in the custody of a peon afte» giting 
him time to pay the decretal amount. 

Where, however, this is done, the detention of the? 
judgment-debtor does not amount to lawful custodi 
within the meaning of s. 225-B of the Penal Code 
A Eurer v. MaADHO Sincu, 23 A. L. J. 189; (1925) A. 
I. R. (A.) 318; 26 Cr. L. J. 865; 47 A. 409 801 


8.439—Appeal, right of, failure to exercise 
—Revision, whether lies? : 

Ordinarily the High Court will not hermit % crimi- 
nal revision petition to be heard when the petitioner 
has had an-opportunity of appealing and has not exer- 
cised it. But where the effect of non-interference 
in revision would be to sustain a heavy sentence of 
imprisonment which cannot stand in law, the High 
Court will hear the case under the general powers 
of revision and if necessary interfere. M In re Pa va- 
NUR ATHAMU, 20 L. W.-914; (1925) A. I. R. (M.) 239; 26 
Cr. L. J. 747 : . 283 


8. 439—Enhancement of punishment—In- 
adequacy of sentence—Duty of High Court—Offences 
by a against public servants—Punishment—Adequacy 
—TLest. 

The duty of the High Court, when a case comes up 
for enhancement of sentence, is to see whether there 
is matter on the record of case showing that the 
sentence passed is clearly inadsquate’ to the offence. 

The punishment in the case of offences by or relat- 
ing to the public servants and particularly those of 
obtaining or giving bribes by or to the public 
servants ought to be deterrent as their object is to 
check. repetition of the offences not only by the actual 
culprits but also by the other public servants. 

A lenient . punishment of a mere fine for such 
offences can hardly act as a corrective or deter others 
from committing similar offences. N EMPEROR v, Mana- 
DEO GANESH MULHERKAR, 4 Bur. L, J. 9; (1925) A. L R. 
(R.) 202; 26 Cr. L. J. 821; 3 R. 93 i 469 
S. 439—Penal Code (Act XLV of 1860), ss. 

828, 826—Conviction under s. 326—Appeal—Convic- 

tion altered to one ynder s. 828, effect of-—Revision 

—High Court, power of, to convert conviction intu 

one under s. 826. - 

Accused were convicted of an offence under s. 32 
of the Penal Code but on appeal the conviction was 
altered to one under s. 323 of the Code and the 
sentence was reduced, On au application for revisign 
by the Government under a. 439 of the CP P.O.: 

Held, that the *order of the lower Appellate Court 
amounted to an acquittal of the accufed of the offente 
under s. 326 of the Penal Code and that the High 
Court had, ther®fore, no power under s. 439 of the 
Codesto convert a finding of acquitfal into one of cun- 
viction. B EMPEROR v. Sureapotesya Durpunpaya, 26 
Bom. L. R. 433; 48 B. 510; (1924) A. I. R. (B.) 1n, 26 
0478 
——— 5, 439—Pénal Code (Act XLV of 1860), 

s. 447—Agquittal based on finding of fact--Hevision. 

Where an accused person is acquitted of a charge 
under s. 447 of the Penal Code on the ground thatat 
the time when he took possessiom of the property in 
disput the property “was not in the possession nf 








- anybody, the High Court will not interfere with the 


acquittal . in’ revision, inasmuch as „the acquittal is 


2 


- all that follows is that the Court which has power to . 
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“based on æ finding of fact. L-Empsror v. 'HARPHUL, 
26 P. L. R. 38; 7 L. L. J. 42; 26 Cr. L. J, 689; (1925) A. 
I. R. (L.) 336 . | i 65 
———— $8. 443, 449—Trial under s. 448, order for 

—Appeal against confiction—Order, whgther can be 
guesigoned, ` _ -> 
An order passed by a Magistrate that an aceused 


. should be tried under s. 443, Cr. P. O., cannot, when no 


*steps have been taken to have,it set aside or corrected, 
be disputed by the Crown at the appellate stage: C 
SINGLETON». EMPEROR, 29 O. W. N. 260; 4100. L. J. 87; 
(1925) A. L. R. 10.) 501; 26 Cr. L. J. 662 ` 38 


—— Ch. XXXIII, s. 449 (1) (C)—Leave to appeal, 
when to be granted—ApPlication for leave to appeal 
—Férum prbper. 


The Court to whom an application for’ leave to - 


appeal under s. 449 (1) (c\ of the Cr. P. O. is made 
has only to decide whether the case would, if it had 
been tried outside the Presidency town, have been 
triable under the provisions of Uh. XXXIII of the 
Cr. P. ©. Ifthis condition is, established, the appli- 
cant would have an absolute right of appeal. 

The power to grant leave to appeal -also indicates 
he power to refuse leave -to appeal; but where the power 
to grant leave to appeal is limited to asingle ground, 


grant leave to appeal on that ground, can refuse léave 
to -appeal when that ground’ is not established. 
An application for leave to appeal .under s. 449 (1) 


(c) of the Gr. P.-C. should be heard by a Division - 


Bench and not by the Judge who tried the case. 
C TURNER v. Harprror, 29°C. W.N. 358; 41 C. L. J. 325; 
(1923; A. I. R. (C.) 673; 26 Cr. L. J. 835; 52 C. 636 


659 
$9476. See PENAL Cops, 1860, 5. 186 286 


$. 476— Chief Judge, Presidency Small 
‘Cause Court—Order directing complaint to be fited 
before Presidency Town Magistrate—Appeal, to what 
Court lies—Duty of Court sending complaint. 

_An appeal against-an order of the Chief Judge of 
the Presidency Oourt of Small Gauses, under s. 476, 
Cr. P. O., directing that a complaint under ss. 193 and 
196 of -the Penal Code be filed, lies only to-the High 
Court in its appellate jurisdiction. Be 

It is for the Court, which sends, under s. 476, Cr. 
P. C., a complaint for prosecution to the Magistrate, 








to, decide upon and ‘name the witnesses to be ex-.. 


amined by the Magistrate. If no such names are 
given, the complaint is liable to be dismissed'on the 
ground that thee are not witnesses to prove the 
prosecution case : 

A complaint for an offence under s. 193, Penal Code, 


must stat® what exactly the false evidence was that | 


was given by the accused.” M Kaayansl v. RAM DEEN 
LaLa, 48 M. L.@. 290; (1925) A. I. R. iM.) 609; 21 L. W 
661; 26 Cr. Led. 801 449 
——— SS. 476, 476A—Penal @de (Act XLV of 
1860), s. 211—Trying Magistrate, failure 0f, 40 make 
complaint—Appellate eCourt, power of, to make com-. 
mamit, extent of. : e, DA 

A Deputy Magistrate dismissed a complainf under 
s. 203 of the Cr. P. C.,on thee gtound-that it was 
false but made no order against the complaina: nt. On 
the case being brought to the notice of the District 
Megistratt the latter sent instructions to the ‘Deputy 
Magistrate that a prosecution under s. 211 of the Penal 


- Code should be instituted against the complainant. 


The Deputy Magistrate thereupon passed ah order 
under. 3. 476 of the Or. P. O., directing the prosecution 


! 
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of the complainant for an offence under s. 211: of the 
Penal Code. On an afipeal to the Sessions Judge, the 
latter held that the order for prosecution was really . 
passed by the District Magistrate, who had no juris- 
diction to pass it; but being of @pinion, that the com- 
plainant ought to be prosecuted, the Sessions Judge 
himself mads a complaint under the powers conferred 
on him bys. 476A of the Cr. P. C.: > ny. 

Held, (1) that if the comp@aint made by the Deputy 
Magistrate was a valid complaint in law, it should 
have been and would have been upheld by the learned g 
Sessions Judge and the order of the Idrnéd Sessions 
Judge was, therefore, substantially correct ; : 

(2) that if the complaint made by the Deputy Magis- 
trate was invalid and ultra vires, as the SessionseJudge 
found, then there was no complaint recognizable by 
law, and that as the matter had come before. the e 
Sessions ‘Judge in appeal it was 'within his jurisdic- 
tion to. make a complaint himself under 8, 476A of the 
Cr. P. C.; 

(3) that, in either view of the case, the order passed 
by the Sessions Judge was a perfectly legal order. 
A Quran v. Emperor, L. R. 6 A. 79 Or.; 26 Cr. LJ. 
923 - -  * 987 


-+-——- §,488—Husband paying maintenance to 
wife and child—Order, whether can be made. 

. An order under s. 488 ofthe Cr. P. O. directing 
payment of compensation to the wife and child-of the 
accused cannot bet made where it appears that he has 
not neglected or refused to maintain his wife and 
child and has been regularly paying them an allowance 
for their maintenance. R E. A. Grawam 9. B. H. 
Grauam, £ Bur. L. J. 11; (1925) A. I. R. (R.) 205; 26 Cr. , 
L. J. 831 "+479" 


S. 488—Maintenance proceedings—Insinity 
of respondent—Procedure—Guardian ad litem, ap- 
-` pointment of, legality of. eS 
Proceedings under s. 488, Cr. P. O.. although quasi 
civil, are also criminal and ‘are wholly governed.by 
the provisions of the Cr. P. C. alone. A Magistrate 
had no power under the Cr. P. O, to appoint a 
guardian ad litem for a lunatic. , 
Where in proceedings for maintenance under s. 488, 
CrP. C., a question -arises as to the sanity of the 
respondent, -it is the -Magistrate's duty to hold a 
judicial enquiry into the matter and to put the respond- 
ent, if necessary, under medical observation. If as 
the result of such enquiry the Magistrate finds that 
the respondent is inane and incapable of understand- 
ing questions put to him and of* giving rational 
answers, hemust postpone further proceedings until 
satisfied that the respondent is capable of under- 
standing them. M PONGIAMMAL v. KUTTIYAMMAL, (1925) 
M.W. N. 65; 21 L. W. 180; 48 M. L. J. 187; (1925) A. 
I. R. (M.) 440; 26 Cr, L. J. 701 s © .77 
————— 8S. 488, 489— Maintenance order in favour 
of illegitimate daughter—Marriage of daughter, 
effect of —“Alteration”’ in s. 489, whether includes 
cancellation. n pu 
Where an order is made against a person under 
s. 483 of. the Cr. P. ©., for the maintenance of'his 
illegitimate daughter, the question whether on her 
marriage, the daughter becomes disentitled to main- 
tenance would depend on the answer to the question 
whether the husband is able to maintain the girl ‘and 
she has, therefore, ceased to be “unable to maintain” . 
herself. If in spite of her, marriage, the girl still 
remains unable to maintain herself either because 
her husband is too poog to maintain her or for any 
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other good ‘reason, the father's li&bility to maintain - 


the child would still exist uader s. 488. 


Under s. 489, Cr. P. C., the Magistrate on proof of 


altered circumstances is competent not only to alter 
~ or modify an order of maintenance, but can altogether 
cancelit. The word “alter” in the section includes 
also a Cancellation. M MEENATCHI AMMAL v. KARUP- 
PANA PirLaL, (1925) M. W. N. 67; 21 L. W. 142; 48 M. 
L. J. 183; (1925) A. L R. (M.J 491; 26 Or. L. aoe 


S. 514—Bail—Failure to produce accused 
person oing to his arrest on criminal charge— 
Forfeiture of batl-bond, whether can be directed. 
Where a surety is unable to produce the person for 

wher he has given bail owing to some circumstance 
Which is not under the surety's control, for instance, 


where the accused person is arrested on a criminal - 


charge, he is not liable to forfeit. his bail, Pat 
ALAUDDIN v. Esperor, (1925) Pat. 46; (1925) A. I. R. 
(Pat.) $89;.26 Or. L. J. 833; 6 P. L. T. 397; 4 Pat. 259; 
3 Pat. L. R. 123 Or. 657 


—— ss, 517, 520—Property produced by accused 
during Police investigation—Acquittal of accused— 
` Pindingthat property produced did not form part of 
stolen property—Order directing return’ of property 
to complainant, validity of—Statements made by 

‘accused to Police, whether admissible. 

‘During the courses of the investigation into a case 
of dacoity the petitioners produced certain articles 
consisting of cash and jewellsry before the Police and 

“made certain statements concerning the discovery and 
production of the articles. They were subsequently 
charged with and convicted of the offence of dacoity 
but their convictions were upset on appeal, the 
Oourt holding thet the articles produced by the 
accused had not been identified as the property of the 
complainant and were not proved to have formed part 
of the stolen property. Subsequently, -under s. 517, 
of the Or. P. C., the Trial Court made an order direct- 
ing that the articles produced by the petitioners during 
the investigation should be returned to the complain- 
ant; and in making the order it relied upon the 
statements of the petitioners made to the Police dur- 
ing the investigation: ` . 

Held, (l) that the statements made by petitioners to 
the Police were admissible forthe purpose of the 
proceedings under s. 517 of the Or. P. C., but could 
not be relied upon unless they were proved; - 

(2) that the Court having held that the cash and 


jewellery in dispute did not belong to the complainant - 


and did not form part of the stolen property, the order 
directing its return to the complainant could not be 
. upheld, and that the articles should be returned to the 
petitioners, the complainant being left, to his remedy 
in the Oivil Court. L SULEMAN v. EMPEROR, 6 L. L. J 
2138; (1924) A. I. R. (L.) 588; 26 Cr. L. J. 737 273 
———-~ S. 526—Magistrate trying for compromise— 
* Transfer of ase 

Where a Magigtrate has interested himself.in a 
ease pending before him in the way of trying to 
obtain a settlement by the parties itis to the interest 
of both the parties and. but fair to the Magistrate 


himself that he should not hear the case. A MUZAFFAR. 


HUSAIN v. MUHAMMAD Yaqus, 23 A. L. J. 191; (1925) A. 

I. R. (A) 289; 25 Or. L. J. 869; 47 A. 411 |, 805 

——__-— $. 526—Transfer of case—Principles ap- 
plicable—Application for copies—Duty of Magis- 
trate. 5 

- In an application for the transfer of a criminal 
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case it is not sufficient for the applicant merely to 
allege that he would not get°an impartial trial in 
‘the Court in which they case is pending, but he must 
place before the Court the facts which give rise to 
this apprehension in his mind, and the Court should 
not male an order for transfer unless it js sagisfied 
that on the facts disclosed in the application and 
affidavit there arises a reasonable apprehension thet 
the applicant may not have a fair and impartial 
trial. At the same time if dealing with an applica- 
tion fog transfer what the Court has to consider is 
not merely the question whether there has been any 
real bias in the mind of the Presiding Judge against 
the applicant, but. also a further question whether 
incidents may not have happened which though 
they may be susceptible of explanation and may 
have happened without there being a real bias in 
the mind of the Judge are nevertheless such as are 
calculated to create in the mind of the applicant a 
justifiable apprehension that he would not have an 
impartial trial, The law hasregard not so much to 
the motives which might be suppésed to bias the 
Judge as to the susceptibilities of the litigant parties. 
One important object is to clear away everything 
which might engender suspicion and distrust of the. 
tribunal and. so to promote the feeling of confidence 
in the administration of justice which is essential to 
social order and security. 

Complainant was a lawyer who had been retained 
for the defence in a criminal case. Accused was a. 
prosecution witness and during his cross-oxamination 
by the complainant, was alleged to have abused, in- 
sulted and assaulted the complainant. The com- 
plainant thereupon filed a complaint against the 
accused under ss. 352, 500 and 504 of the Penal 
Code. On the complaint coming up before the Dis- 
trict Magistrate the latter remarked that he knew too 
much about various facts connected with the case to 
be able to deal with the case in an unprejudiced 
manner and that he did not wish to transfer it to 
another Court subordinate to him and that the com- 
plainant could, if he wished, apply to the High 
Court for transfer. The following day the District 
Magistrate re-considered his previous orderand prac- 
tically cancelled it and three days later he passed an- 
otber order indicating that the allegations in the com- 
plaint did not amount toan offence under s. 352 or 
s. 504 of the Penal Code but that there might be 
grounds for a case under s. 500 of the Code and 
made over the case for disposal to the Additional 
District Magistrate. The second end the third order 
were passed in the absence of the complainant. On 
application by the complainant to the High Court 
for transfer of the case to some other JAistrict: ° 

Held, (1) hah the District Magistrate was entirely 
wrong in deciding contrary to hig first order that 
*the case should be heard by a Mggistrate in his 
District, nor.wes he justified in pronouncing an ad- 
versg opinion on the merits ofthe complaint and 
without affording the complainayt an opportunity ofe 
being heard in support of his complaint; ° 

(2) that in view of the first order of the District 
Magistrate himself. and of, the subsequent” orders 
made by him it was desirable that the case should 
be heard 4nd decided by some other Magistrate in 
some other District. . 

Tt is for a‘ litigant who makes an applicatior? for 
a copy of a certain qrder and fot for the Magistrate 
to ‘d@&ide what copies he should have in order to 
move a superior Court. An order of a Magistrate 
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wich thrusts upon an applicant copies which he 
does not want and makes him pay for them ig 
without any justification and? must be deprecated. 

No judicial officer should allow any extraneous con- 
sideration to influence hin? in the performance of his 
judicial fanctions, L Amar SINGH v. SADHU SINGH, 2 
L. 0. 28; (1925) A. I. R. (L.) 361; 26 Cr. L. J. 853 709 

A i 


S, 537—0mission to sign judgment—Irregu- 
larity, whether curable. ° $ 
The failure of the Magistrate to sign a judgment 

whichehe has written with his own hand iga mere 

irregularity curable by s. 537 of the Or. P. ©. A Ram 


SUKH v. Emperor, 23 A. L. J. 8; L. R, 6 SA. 41 ieee 
64° 


Cr. L. J. 688; (1925) A. I. R. (A) 299; 47 A. 284 


: $s. 539, 561—Framing of charge—Revision 

High Court, powers of. A 

The High Court has ample jurisdiction to interfere 
in revision at any stage of the case, provided the 
case be a suitable one for interference. te 

If a charge has been framed by a Magistrate when 
no charge should have been framed the High Court can 
“interfere under s. 561-A ‘of the Cr. P. C, A GokuL 
Prasan v. Dest Prasav, 23 A. L. J. 21; L. R. 6 A. 60 
Cr,; 26 Or. L. J. 748 - 284 


m S$, 562—Accused sentenced by Trial Court 
—Order by Appellate Court releasing accused on pro- 
bation of good conduct—Failure to furnish security 
—Procedure. l 





Where on an appeal from a conviction the Appellate _ 


Court makes an order under s. 562 of the Cr. P. O. 
but the accused fails to furnish security as directed 
by the order, the original sentence passed on the 
accused- is not revived. The -effect of the order 

` passed by the Appellate Court is to set aside the 
‘geritence passed on the accused by the Trial Court, 
and the case must be dealt with as if the accused 
had been released on probation of good conduct by 
the Trial Court itself, that is to say, the accused 
should be produced before the Appellate Court for 
the purpose of suitable punishment being awarded. M 
BADSHA v. Emperor, 21 L. W.40; (1925) A. I R.. (M) 
496; 26 Cr. L. J. 683 59 
——— s, 562, applicability of—Penal Code (Act 
XLV of 1860), s. 881—Offence punishable with 
imprisonment—Release‘on probation of good-conduct, 
whether permissible. 5 . - 
Provided the other provisions of s. 562 of the Cr. 

P. O. are applicable to a case, a first offender is en- 
titled to the benef? of the section even when in the 
absence.of such provisions the Magistrate would. be 
objiged to pass a sentence of imprisonment. B En- 
PEROR v. JIN@A Gamasl, 27 Bom. L. R. 111; (1925) A. I. 
R. (B.) 192; 26 Cr. L. J 694 è 70 
Criminal trial-eArguments—Accused, right of, to be 
heard——Procedure—Practice. i 2:3 
The Or. P. O. does not provide fo the right of an 

` accused person t@ be heard in argument. ate the 
conclusion of thee cases but it is the invariable 
practtce of all Magistrates’ Courts to hear thg accused 
-at theeend of the case and this practice ought to be 
followed. A MALIK v. Euperor,leR.6 A. 21 Gr.; 26 

< Or. L. J. 810; (1925) A. L Re (A.) 282 458 
` a Evidence, admissibility of, decifton as to— 
uty of Yudge—Benefit of doubt. . i 

: atters tendered gn evidenca: by the prosecution 
affecting’a cas3 must be deal» with summarily and 

: ‘instantly by the Judge at the trial when théy are 


- tendered. It is yery dangerous to discuss at elaborate. - 87; (1925) A. I. R. (C)-5045 26 Cr. LJ. 662. 
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- MUHAMMAD KHAN v. liuprror, 4 Pat. 327; 26, Cr. L. 


l (1995 


Criminal trial—copeld. to $ 


length not merely “the nature of proof of documents 
but also their contents from the point of view of 
the use which is being made of them by the ‘person 
who tenders them in evidence, viz., the prosecution, 
and at- the same time to say that they cann®t be used . 
as evidence. ah Beil ` 
The benefit of a reasonable doubt ought to be given 
to the accused even with regard to admission of 
evidence, particularly documemtary evidence, during 
the trial and where the Judge is unable to make up 
his mind about admissibility the proper course for 
him is either to direct the prosecution te keep back 
the documents until he has an opportunity of looking 
into the law or to reject them altogether. No Judge 
ina doubtful case of admissibility ought to allow,the 


evidence first to be given and then in his judgment 


give a decision about its admissibility. 
Doubtful or inadmissible documents ought not to be 
admitted in criminal trials at all. 
: While on the’ one hand the High Court has, in a 
criminal appeal, the-advantage of knowing-the reasons 
of the Sessions Judge for his ultimate conclusion, on 
the other hand it is apt sometimes to attach weight 
to the opinion of the assessors, and although their 
opinion does not have any legal effect, ehe Judge 
ought to guard very carefully against allowing a dis- 
cussion in Court or the reading of a document in 
Court, in the presenca of the assessors, injurious to 
-the a@eused when it is by law inadmissible. A Lai- 
JAM SINGH v. EMPEROR, L. R.6 A. 73 Cr.; 26.0r. L. J. 
881; (1925) A. I. R. (A.) 405 817 


Identification by one witness—Gonviction, 

whether justified. , i mS 
It is not safe to convict a person upon his identifi- 
cation by one individual under circumstances of strain 
and terror accompanying violent crime? Pat GHULAM 


J. 
“878; 6 P. L. T. 598; (1925) A. IL R. (Pat) 536 814 


Motive, absence of—Evidence, clear, effect of. 

When there is clear evidence that a person has 
committed an offence it is unnecessary to -prove -@ 
motive. L. Monsa v. JIMPEROR, 7 L. L. J. 59; 26 Cr. D. 
J. 774, (1925) A. I. R. (L.) 328 ae 406 
——— Repugnancy in record—Conspiracy, trial for 
—-Two conspirators—Separate trials—Acquittal of 
one—Conviction of other, whether sustainable— 
English principle, application of. : i 
“In the absence of any provision in the Indian Statute 
Law the.Courts are not bound to follow the rule of 


| English Law that repugnancy or contradiction on tho 


face of the record isa ground for quashing the -con- 
viction. i . è . 
Repugnancy in the verdict of the Jury in India.is 
not by itself a-sufficient ground for quashing a convic- 
tion, and there is no provision in the Cr. P. C. justify- 
‘ing interference with a conviction on, the ground. of 
repugnancy in the-record. ; ANE, 5 
In India, the acquittal of one of *two alleged cont 
spirators ina subsequent trial foes not form the 
ground of reversal of the conviction of the other, tried 
before. « - SE 
However, if on the merits it is established on appeal 
by the other conspirator, that the evidence against 
him is weak or there are inherent improbabilities or 
thfirmities in the case against him, then perhaps the 
-fact that the same witnesses were disbelieved in a 
-subsequent trial.may be taken into considerations 
C BINGLETON v. Emperor, 29 Ô. W. N. 260; 41 O.L. J. . 
- 38 
e 
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Criminal Tribes Act (IH of 1911), s.°23—Convic-. 
tions before Act—Second conviction, meaning of. 

. By virtue of the proviso to s. 23 of the Criminal 
Tribes Act all convictions recorded against an accused 
person befcre the coming into force of the Act, must 
count as one conviction and mot more than one. ; 

For the purposes of s. 23 of the Criminal Tribes: 
Act the accused at the time of his second conviction” 
must be a, member of a criminal tribe, that is to 
say, the second conviction must be after registration ` 
of the accused as a member of a criminal tribe 
M In re Samanatau Kusunueanu, 21 L, W. 37; (1925) 
A-I. R. (MJ) 466; 26 Cw L. J. 859 > 715° 
Custom—Pre-emption—Wajib-ul-arz, entry in, con- 

struction of—Preferential right of pre-emption. 

In consid€ring the scope of the right of pre-emp-- 
tion created by the ferms of a wajib-ul-arz, the 
language of one document cannot be interpreted by 
the*language of another document.- 

- The clause dealing with the right of pre-emption 
in’ a wajib-ul-arz was contained in the Chapter which 
dealt with the rights of co-sharers inter se and stated - 
that where the share of a co-sharer, was transferred 
by a sale or mortgage, first a co-sharer who was a 
sharik and then co-sharers of the mahal could claim 
pre-emption, provided they gave the real value of 
the property such as might be offered by a stranger: 

- »Heid, that there was a preferential right of pre-emp- . 
_ tion betwefn the co-sharers inter se and that in the case 
of a sale or a mortgage in favour of a co-sharer of a 
mahal,’a co-sharer who wasa sharik was entitled to 
pre-emption. A Narain SINGH v. Gasras, L. R. 6 A. 115 
Civ.; 23 A. L. J. 242; (1925) A. I.-R. (A) 345 723° 

n Pre-emption—W ajib-ul-ariaz, material vari- 

ations between, effect of. p 

-A wajib-ul-arz prepared in 1863 contained a 
clause to the effect that inthe case of a sale or 
mortgage by a co-sharer the pre-emptive right would 

- belong first to an own brother then to the uncle and 
near brothers, and in case of their refusal, to the 
other co-sharers in the patii and the village. A 
subsequent wajib-ul-arz-purforted to record a cus-: 
tom of pre-emption but it gave the right of pre- 
emption first to near relations, then to co-sharers in the 
patti and khewatand in case oftheir refusal, to co- 
sharers of the other pattis: | 

Held; thabin view of the . material variations be- 
tween the earlier and the subsequent wajib-ul-araiz it- 
could not beheld that an ancient and invariable 
custom of pre-emption had been proved to have existed 
in the village. A MUKHA v. MITTER Sen, L.R.6 A. 191 
Giv.; (1925) A. I. R. (A.) 336 786 

- , proof of—Length of period for which proof - 

necessary. | 

‘It is dangerous and improper to lay down any- 
fixed“time for which it is necessary to adduce evi-: 
dence to*show that- a certain custom exists. . Pat 

RAMESHWAR SINGH v. Waizun Hag, (1925) A. I. R. (Pat) 

$56; 3 Pat. L. R: 1; 6 P. L. T. 611 ii 948° 


Damages caused by overflow of an irrigation canal, 
whether can be recovered. See NEGLIGENCE 928- 


is a ` iS > ka = 
Decree, executiom of. See Execution or DECREE 141 


Deed,. ‘construction. of—Balance of partnership: 
“accouni—Promise to pay wakte zarurat, whether. 
pro-note—Suit “to recover amount—Smail- Cause 
“Court, jurisdiction of. . - 


: A -document narrating - 





that partnership accounjp. 


_ were settled and a certain sum was found due-and. became payable after the date of con 
_ containing’ a promise’ to 


pay. that sum’ wakte zarurat: 


jë a pro-note.e 
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Deed—conceld. 


: 4 A S 
e Where a p&rtnership accéynt is settled and the 
document executed is merely a pro-note for the amoynt 
found due, the document has nething to do with the 
partnership account and a suit for recovery of that 
amount is not outside the jurisdiction of the Court of 
Small Canses, OMata PRasAD v. Narain Prasap 482. 


DefamAatlon—Abuse, when amounts to defymasion~- 
Suit for damages, whether lies. 


The rule of English Law which prohibits, except in 
certain cases, an action for damages for oral defama- 
tion, unless special damage is urged, is not applica- 
ble in Beitish India. In British India where apusive 
defamatory expressions are used under such circum- 
stances as to.cause the plaintiff to have a reasonable 


‘apprehension that his reputation has been injured or, 


to inflict upon him pain in consequence of such 
belief, he would be entitled to recover damages . 
without actual proof of the loss sustained, For the 
purpose of enforcing civil liability the use of abusive 
or vulgar language addressed merely to cause mental 
pain to the person addressed may not afford any 
ground for a claim for damages unless its effect is to 
hurt the reputation of the person addressed or to 
expose him, to hatred, contempt, ridicule, obloquy or 
to make him shunned or avoided by those who 
would otherwise have associated with him. 
Defamatory language is such language as injures 
or tends to injure a man’s reputation and to cause him 
to be regarded with feelings of hatred, contempt, 
ridicule, fear, dislike or disesteem and the true test 
of the defamatory nature of any given language is its 
tendency to excite against the plaintiff any of these 
adverse opinions or feelings. Iven where there is 
no suggestion of misconduct or of moral turpitude 
the language will still be defamatory if it tends to. 
bring the plaintiff into ridicule or contempt. Any 
language of this nature, however published, will fur- 
nish'a cause of action for a suit for defamation.’ 
Apart from the context or the occasion on which 
abusive words such as bhanchod, harami or sala may 
be used, they need not always literally imply that 
the person so described has committed incest with 
his sister or is a bastard or is a person to whose 
sister the person usingthe words is married. Such 
words are often used where two parties quarrel not to 
express what they would literally imply but to express 
anger.or reproach. Where, however, the words are 
intended to harm the reputation of the person address- 
ed or to bring him into disesteem, for instance, 
where they are used with respect to a candidate at 
an election with the object of causing persons not to 
vote for him, the words would amount to defamation, 
A HARAKH UHAND v. Ganca Prasap Rar, 23 A. L. J. 151; 
47 A. 391; (1925) A. I. R. (A) 371° y 922 


Dekkhan Agriculturiste’ Rellef Act (XVII of 

1879), s. 15 B—Limiiation Act (IX of 1908), Schl, 
. Art. 182 (2)—Instalment decree—Appeal, confirma- 

tion in—Dateswof payment, computation of~-Applica- 

tiop for sale—Limitation, commencement of. 

An instalment decree passed under the Dekkhan® 
Agricultyrists’- Relief Act was appealed agains? and 
“was confirmed on appeal. On an applications under 
s. 15B, el. (2) of the *Act: $ 

Held, (14, that the effect eof the confirmation of the 
decree by the Appellate Court was that the, instalments 
nation; e 
(2). that under Art. 182 (2) of @ch. I to the Limita- 


< tion Act, limitation fo? an application under 6, 15B 


1102: 


Dekkhan Agricuitu rists’: Relief Act—concld. ` 


“of the Dekkhan Agriculttirists Relief Act, began to, 


run, from the date on which the last instalment was 
dud as computed from the date of the confirmation 
of the decree in appeal. B DARUBHAI MITHABHAI v 


‘Becuar Desar, 27 Bom. L R. 168; (1925) A. L.R. KP 
. 276; 49 B. 305 4 


< Divorge Apt (IV of 1869), S. 2 —Judgment Pes 


mi 


-divorce--Findings, necessary—Damages, assessment 

of—Principles applicable. 

-A judgment granting a divorce under the provi- 
sions of the Divorce Act, nust contain specific find- 
ingb that the petitioner professes the Ohristian geligion 


, INDIAN CASES. 


and resided in India at the time of presenting the . 


etition, and that the marriage was solemnized in “ 
Fadia or that the adultery complained of was com- 
mitted in India. 

~ The award of damages to a petitioner ina divorce 
‘suit'is not in the nature of a penalty against the co- 


É respondent. All that the law permits in such a case 


is the award of compensation for the loss which the 
husband has sustained. That is.the only guide to the. 
amount of damages to be given. If it is proved that 
a man has led a°happy life with his wife, that she’ 
has'faken care of his children, that she has assistéd in 
his Business, and then some man appears or the scene 
and seduces’ the wife from her husband, these facts 
may be.taken into‘consideration in awarding damages 
tothe husband. But the question is whether.or not 
these losses have been cast upon the petitioner by the 
action of the co-respondent. 
not seduce the wife away from her husband that makes“ 
a vety material difference in considering the amount of 
damages to be -given. In considering. this question 


È 


If the co-respondent did * 


the conduct of the husband must,also be looked into... 


The 
with; the questjon. The only question is the damage 
the -petitioner has sustained and the damage he has 
sustained is the same whether the co-respondent is a` 
rich man or a poor man. C W. H. Tuosias w. Mrs.” 
TEE 29 ©. W. N. 350; (1925) A.‘I. R. (C.) 585; P : 
379 = 8 


Easements Act (V of 1882), S. 15. See INTERPRE-" 
TATION OF STATUTES : ‘757 


` Ejéctment—Plea of tenancy, failure of—Adverse 


+ session must be found. 


posséssion—Burden of proof. 

Where in answer to a suit for ejectment the de- 
fendant sets up a tenancy by contract and fails to 
‘prove it, the burden is upon to show some title 


If the defendant fails to do 
so the plaintiff is emtitled to a decree. If the defend- 
ant pleads adverse possession the onus is upon him 
to show what was tha date from. which such posses- 
siot began te run. The plaintiff's suit cannot be 
dismitésed till tlie precise title acquiyed by the de- 
fendant by adverg possession has been determined. 

A limited interest can ‘be acquired by. adverse 
possession, but the facts necessary- to rove such pos- 
Pat. RAMESHWAR SINGH v. 
RiT LaL SINGH, 3 Pat. L. R50; 6 P. L. T. 514 #71 


Estates Partition Act y B. C. of 1897),ess. 81, 
119, scope of—Order splitting jama and apportioning ` 
< rent—Suit for sent—Tenant, whether can tages . 
order by way of defence. ‘* 

_ An order passed under s. 81 of the: Hstates Partition 
Acteis not a, nullity even though it is’ unfounded on 
facts.and cannot be igmored or set aside as againat a 

. andlord in answer to a suit for Tent, te 


means of the co-respondent have nothing to do ` 


‘which will either extinguish or diminish the extent. - 
. of the plaintiff's title. 


ra 


[1925 


Gg 


Estates Partition Act—concid. 


Per Rankin, J—Sgection 119 of the Estates Parti- 
tion Act does ‘not t ipport that nobody can challénge 
an order under of the Act except by bringing a 
suit. If a person ‘has the fight to bring a suit, or to 
challenge the order by any other means, s. 119 Jeaves 
him that right. 

A suit does lie to set aside an or@er mgfe under 
s. 81, Estates: Partition Act, if it fanaa” ouw that 
by that order a tenure or holding has not been s m 
up but an amalgamation of tenures and holdings 
been divided contrary to the m@aning of the section. 
C SATISH CHANDRA CHATTERJEE -v. KALI OHARAN CHOU- 
DHURY, 29 C. W. N. 221; (1925) A. I. R. (0.) 437, 14 


— 8. 99, principles underlying— “Portion” of 

estate, meaning, o, 

-The principle enunciated in s. 99. of the Estates 
Partition “Act, merely follows the well-recognided 
principle,. namely, that an encumbrance of an un- 
divided shareof an estate is transferred to the lands 





‘allotted to the share of the person who creatéd the 


encumbrance on a partition with his co-sharers. 
- The: “portion” of the estate in the section is 
wide enough to includea case wherea co-sharer's 


share in any definite plots of land included ina joint ‘>` 


estate is let out. C Dina Natu Sana Roy v. JADU 
Natu Biswas, 29 C. W. N. 202; (1925) A.I R 0 (0), ae 


Evidence Act (| of 1872), ss.5, 80. See Or. A 6; 


1898, s. 0 
——— ss. 8, 24, 27+-Criminal Procedure one - 

(Act V OF 1898), s. 162—-Accused pointing out place . 

where :weapon concealed—Agitated state of mind— ' 

Inference—Statement indicating place of conceal- 

ment, admissibility of. 

. The fact that’ a person accused of murder pointed ` 
out the place, where the weapon with which the 
murder was ċomńitted is found, as being the place 
at which. it was concealed and "the fact that shortly 
after the crime he was ina very agitated state and ` 
made a statement which led to his being asked to. 
show the spot where the weapon used in the commis- 
sion of the murder was concealed are evidence of | 
conduct under s. 8 of the Evidence Act which, coupled 
with the other evidence in the case, may indicate that 
the accused was:the murderer. : 

A statement by an accused persón, while he is in 
the custody of the Police, that the weapon with 
-which the crime was committed is- concealed in a 
particular place is admissible under s. 27 of the Evi- 
dence Act, but where it appears that at the time of 
making the statement the accused was under the - 
influence of the promise of a person in? authority to 
save -him from punishment, the statement must 
be excluded under s. 24 of the Evidence Act. e : 

Section 162 of the Cr. P. O. is aimed against the 
admission, at the‘instance of the prosecution, of Police 
diaries and other records prepared or copied from the 
diaries of the Investigating Officers. It is noteintend- 
ed to exclude from evidence records of searches or 
arecord of a statement made by thè accused point-* 
ing out the place where a weapon is concealed? The 
section does not in any way supersede the proyabiona 
of s. 27 of the Eviderice Act. i 

“The provisions of the Evidence Act are ‘quite 
independent of the sections in the Or, P. C. and 

ot be treated as impliedly repealed in consèquence- 
ofthe amendment of the Or. P. O. M In re SEMALAI 
Gounpan, 21 L. W. 199; ( pie ALR. W9 574; 26 Cr. 
L. J: 840., . TES - 664 
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—--—_88.11, 13, 21, 32—Recital of boundaries in ` 
lease, whether admissible to prove title of lessor to 
another plot—‘Claim”, meaning of. e 
In a suit by a lessee of a plgt of land to recover 

possession of the plot from a third person, the plaintiff 
sought to rely upon a recital ina deed of lease relating 
to an adjoinjng plog of land granted by his lessor 
before the date of the plaintiff's own lease and at a time 
when ther@ was no-dispute about the land in suit, 
stating that the land in suit belonged to the lessor: 

. Held, that the recital was only an admission made by . 
the plaintiff's ‘lessor in higown favour and was conse- 
quently not admissible in evidence under any ofthe 
provisions contained in ss. 11, 13, 210132 of the 
Evidence Act. Be bg : 

. The word ‘claim’ in s. 13 of the Evidence Act denotes 
a demand or assertion in relation toa thing or attribute 
as agatnst or from some person showing the existence 

„ofa right to it in the claimant. i y 

“A bare statement may or may not be a claim accord- 
ing to the attending circumstances in whichit is made. 
It may amount to a claim or be.a mere statement of 
claim, >. i 

There is a distinction between statement of a claim 


’-“and a claim, though in some circumstances a state- 


I. R. (C.) 684 


ment may amount to a claim; the latter is made with 
reference to aright ina thing which was at that time 
being dealt With directly or in contemplation, the 
former may bé casual or made with reference to some 
other right or thing. É Ss . 
The word ‘assertion’ indicates some act or deed which 
may or may not follow a statement. G RADHA KISHAN 
MARWARI v. SARBESWAR Nac, 29°C. W. N. 469; Se 


ss. 11, 13, 32—Question of title—Recitals in - 


wW document between third parties, whether admissible 


— Objection, failure to-take, effect of. é 
A document between strangers to the suit in which 


_ mention: is made of one of the parties or their pre- 


decessors as holding the land in dispute lying on the 


- boundaries of lands belonging to the executants of 


the document, is hot admissible in evidence to prove 
title to the land in dispute. `. 

-The ómission to take objection to the admissibility, 
ofa document becomés fatal only in cases where, if 
the objection. is taken. in time, any defect in its ad- 


-missibility can be cured and the document can be 


made admissible. Where a document is altogether 


inadmissible in evidence omission to take objection 


: toits admissibility in time does not render it admissi- 


_ ble. G Cyoont Lan Karması v. NIL MADHAB BARIK, 41° © 
C. L, J, 374” 


734 


——— $8. 14, 15—Penal Code (Act XLV of 1860), 
e s: 420—Cheating—Liidence of previous fraud, whe- 
. ther admissible. ` | 

In a case under s. 420 of the Penal Code, the ques- 
tion of the guilt or innocence of the accused depends 
upon proof ef actual facts and not upon the state of 


` the accused's mind. Therefore, evidence as to any 


previous'act of fraud® committed by.the accused is not - 
admissible against him under any provision of the ~ 
law. .C.Goxun KHATIK v. EMPEROR, 29 O. W. N. 483; 

€1925) AL I. R. (O.) 674; 26 Cr. L. J. 906 970° 


8. 24—Confession, voluntary nature of— 
. Determination of question—Judge, duty of-—Induce- 
“ment by person Vi-authority—Continuing offer. 
‘Section 24 of the Evidence -Act provides that a con- 

fession of an accused person is irrelevant in a criminal 
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Evidence Act—contd. . 

. . . 
proceeding if thæmaking of the” confession appears to 
the*Court to have been caused” by any inducement, 
having reference to the charge against the accused’? 
person, proceeding from a person in authority. 

- Judges trying sessions @ges must try the matter of 
the admissibility of a confession with care, and where 
there is any evidence of indwcement if is no answer 
to say thatthe confession is voluntary, becmuse°it 
must be voluntary if the person confessing is acting 
under the inducement. Section 24 of the Evidence 
Act requires the Judge to decide whether it appears 
to him that‘there was any inducement. 

Where the admissibility ofa confession depends 
upon a conclusion as to the truth about conflicting 
evidence antecedent to the making of the confession 
and tending to show that it js liable to rejection under 
s. 21 of the Evidence Act, the Trial Judge mus make 
‘up his mind upon this issue and decide the question 
of admissibility before relying upon the contents of 
the confession. ; 

Ifa manis told bya person in authority that if 
he gives a true. account .of the matter he will be 
pardoned, that is a continuing offer, the thread of 
which continues unbroken until it is accepted by the 
confession which completes the bargain, unless there 
is some. circumstance which breaks it so as to show 
that the inducement no longer operates and that the 
person confessing has no longer any hope of gaining 
‘anything from the authorities by making a confes- 
sion. A- FATEH CHAND v. EMPEROR, L. R. 6 A, 89 Cr.: 
26 Or. L. J. 937 | 1001 


—— s$, 24, 80—Criminal Procedure Code (Act 
V of 1898), ss. 1 (2), 164, 297—Tvrial with Jury— 
Admissibility of evidence—Duty of Judge—Confes- 
sion, record of—Duty of Magistrate recording Šon- 
fession—Admissibility of confession—Voluntary 
‘nature of confession, proof of—Illegal custody, effect 
_of—Confession recorded by Presidency Magistrate 
in Calcutta—Formalities to be observed—Presump- 
tron. 


One of the duties of a Judge in a trial held with 
the aid ofa Jury is to prevent the production of 
inadmissible evidence whether it is or is not objected 
to by ‘the parties. The fact that -the accused puts 
forward some particular ground for holding that 
certain evidence is not admissible does not relieve the 
Judge_of his duty to look into all the circumstances in 
order to judge whether the evidence is admissible or 
not, - 

In dealing with the question of the admissibility of 
a confession the Judge is not concerned with the truth 
or falsity of the confession; that is a matter entirely 
forthe Jury. The Judge is only concerned with the 
question as /to. whether the confession. is admissible in 
‘evidence. If the confession is voluntary its admis- ° 
sible.” If prima facie it is false, inconsistent, improper 
or absurd that might suggest that it is @ot voluntary. 

‘Even if the Judge is satisfied as to the truth of a 
confession but doubts its voluntary character, he is 
bound tg, exclude it under the law. * 

. Section 24 of the Evidencesict does not require 
positive progf of improper inducement to justify tlte 
rejection of a confession, the word “appears”: indicat- 
ing & lesser degree ofe probability, than would be 

et had been required. Anything 
ranging betwetn the barest suspicion on the one hand 
sand absolute certainty on the other may be sufffeient. to , 
satisfy the requirements of the sectiogfor the réjectiog 
ofa confession. . 


x 
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. Je | j 
A confession duly recorded by a Magistrate under 
s. 164 of the Cr. P. ©., with the -proper certific&te 


Sppended to it will, be admitted in evidence subject to ` 
the provisions and restrictions contained in s. 24 of _ 


the Evidence Act. Under §Be latter section a well- 


grounded-conjecture reasonably based upon circum- ` 


Stances disclosed in the confession, is sufficient to 
exchudes the confession because it is idle tofexpect the 
aceused to prove the inducement, threat, or promise, 
*for in most cases such proof cannot be available. 

, Section 164 of the Or. P. O. is, however, inapplic- 


able to the Police in tle town of Calcutta and a‘con-: 


fedsion recorded by a Presidency Magistrate in the 


towfi of Calcutta need not conform to the provisions 


of that section. 
‘Section 80 of the Evidenge Act speaking as it does 
of ‘confgssions,“taken in accordance with the law” 


does not apply to a confession - which is not recorded ` 


in‘conformity with the provisions ofs. 164 of the Cr. 
P. C. -Such a confession comes before the Court 
without any presumptive force of its own and its 


admissibility must be judged as that of any other” 


piece of evidence adduced in -the case. 
-In order to ensure the voluntariness of a confession 


the questioning of the accused before he makes the: 
conféssion forms a very important factor? The Magis- 
trate must question the accused with a view to dis-” 


covering whether he confesses voluntarily and this 
questioning must be in pursuance of a real endeavour 
to find out the.object of the confession, the require- 


ment not being satisfied by putting a few formal: 


questions. - | 


A direction by the Magistrate to the accused to 


make the statement voluntarily is quite a different 
think from questioning him to find out whether he 
ia making the statement voluntarily. 

The questions put to the accused must be directed 
to eliciting facts which will enable the Magistrate to 
judge ofthe character of the confession ‘that the 
accused is about to make, and not merely repeat some 
set formule which the accused can scarcely appreciate 
and merely ask him -whether his confession is volun- 
tary, a question which he will answer in the affirmative 
the more readily the greater the influence, ifariy, that 
he may be labouring under. ; 


‘Punctiliousness and care in the recording of a 


econféssion are of the utmost importance and_it is 
essential that the Magistrate should satisfy himself in 


every reasonable way before recording a confession - 


that the confession is made voluntarily. 


Non-compliance, however, with. an-order of Govern- , 


ment as to the fermality to be observed in recording 


confessions does not render a confession inadmissible - 


in evidence if the ¿Court is satisfied that the confession 
was voluntary: : . 
-Illegal or improper detention by the Police vitiates 


“a confession amd might lead toa presumption that. 


there was illstreatment. h . 

, The Police have nothing to dwwith the question 
whetiir a statement by an accused person is gatisfac- 
tory or. inconsistent, ang if a prisoner wishes to make 
a voluntary statement the Police must 

~ before a Magistrate and let him do it whatever might 
be it8 character. Delay in preducing prisoners who 
are willing to have theip confessions recorded affects 
the value of the confession. i ` 


. Oncé $ prisoner has begun to confess he'places him » 
Self in & positiongffom which it is difficult for him to’ 


_ extract. himself and thereafter the slightest hint from 
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roduce him - 


Se 4 


his prosecutor is sufficient to induce him to say- any-- 
thing and everytlifing that may suit the prosecution. 


In a case of deubt on the question of admissibility ` 


of evidence when it is,of such vital importance to the 
prisoner as his own confession, the Court sheuld nob 
hold it as admissible unless it is affirmatively satisfied . 


as to-its relevancy and voluntaringss. C,—impsror 2. - 
PANCHKARI Dutt, 29 C. W. N.-300;°(1925) a. I. R, (CO): 
ae | 414: 


587; 26 Cr. L. J. 782; 52 O. 67 


ss. 25, 27—Incriminating statements, ad 


z eA of—Confessionel statement—Question. of , 
act. 7 s TAi te 
‘Such parts of a confessional ` statement as lead to’ 
discovery of incriminating facts as “aleo statements: 
made to the. Police by an accused person which are” 
not ofan incriminating nature, are admissible under. 
5. 27,. Evidence Act. . 

The question whether a particular statement, ` 
whether it be-positive or negative, verbal or expressed ' 
by conduct, is or is nota confession, must be decided 
on the facts of each case.‘ S Umer Duraz MUNSHI v. 
EMPEROR, 26 Cr. L, J. 778; (1925) A. L R. (8.) 237 410. 


—— = ss. 25, 145. See Or. P. C., 1898, 8. 162 961. 


'S, 32—Statement of person far away from 
` place of trial, admissibility of. i 
The mere fact that a person is living fer away from: 
the place of trial is nota ground for admission in 
evidence under s. 32 of the Evidence Act, of: a 
previous statement made by him, on the ground that’ 
his evidence cannot be procured without unreasonable 
delay or expense. M A. L.S. Kavapra Cuetrriv. RJ 
S. S. T. TIRUPATI CHETTI, 21 L. W. 210; (1925) A. I. R.: 
(M.) 444 -- 4 -576 


~$. 32 (6)—Family ` pedigree, what is—. 
Pedigree table received by witness from his father, 
whether admissible in evidence. F 
In order to bring a pedigree within the purview 





[1925 « 


` 


of sub-s. (6) of s. 32 of the Evidence Act, it is not: | 


necessary that it should be an ancient family record. 
handed down from generation to generation and added 
to as a member ofa family dies or is born. 


` A pedigree table was produced in evidence by a `` 


witness who was himself a member of the family and 
who stated that he had received the pedigree : from 
his deceased father with whom he had seen it twenty 
years ago: joo: 


‘Held, that the pedigree table was admissible in’ | 
evidence as the declaration of the witness’s-deceased * 


father who must be taken to have adopted it. , N 
Nampzo v. GANOBA, 8 N. L. J. 29; (1925) A. L R. ae | 
H 


271 
s. 35—Book compiled by" Public Oficer—, 
' Entry with regard to custom, admissibility of. 


An entry with regard to a custom prevailing in a” - 


certain locality contained ina book compiled by an 
officer under the orders of the Government-is admis- 
sible in evidence under s. 35 of the Evidence Act and 
is prima facie evidence'of the existence of*the custom 
related therein. r ras 
Per Daniels, J.—The burden of proving a custom at 
variance with the Hindu Law lies inthe first place on 
the person who sets it up. The burden of proof is, - 
however, liable to be shifted by the evidence adduced” 
by that party. : so fs ae By he 
-Where evidence is admissible the weight to beat. 
tached-to that evidence is a matter for-the Court 
which : is to decide on the facts. A Tura Ramu». 
Suya Lan, L. BR. 6 A. 186 Civ. - 


. 
` 
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——- $. 35—Minority, question. %f—Eztract from 


register of minors “and lunatics, admissibility of. . * 
e An extract from the regist®r of applications, in 


.Yespect of minorsand lunatics, is not admissible in _ 


evidence forthe purpose of proving the,date of birth 


+ ofa minor jin resect of whom. an application ‘for 


guatdianship waa made, after the application has itself 


“ been destroyed. Pat GoxHoLANAND v. BALDEV NARAIN 


Srvc, 5 P. L. T. 403; (1924) A. I. R. (Pat.)796 681 


e : 
= S. 35—Pedigree case—Statement contained 
in public document, admissibility of—-Mohals, whe- 
ther Rajpugs=-Tatlors, whether tribe. . 


“Mohal is the-name of a sub-division of the tribe 
of ‘Rajputs and there is no other tribe in the Punjab 
which has a got of the nams of Mohal., There are 
no persons inthe Punjab who Have any real right to 
be described as Mohals except Rajputs and some J dts 
who, rightly or wrongly, claim that they are really of 


- Rajput origin, ` 


Khayyats (i.e., tailors) do not make a tribal “lan by 


, themselves ; men of all castes follow the tradé. 


In, apedigree case statements, contained in public.” 
docutients:are réceivable. to prove the facts stated 


authorised @ents‘of the public in the course of offi- 
cial ‘duty and raspecting facts which wére of public 


-interests or required to be recorded for the benefit of 


the community, In most cases after a lapse of 
‘years'it would be*impossible -to give evidence that 


. . the statements contained in such document were in 
` -fect true; and it is for this reason that such an excep*. 


oé n 


tion sis made to thé. yule of hearsay evidence. .P.G 
Gavia RASUL KHAN V SECRETARY or STATE FOR INDIA, 


A A. I R. (P.O) 170; 6 L. 269; 23 A. L. J. 639; 2 


. W. N. 646 (P. 0.) -< 654 


——— 8. 65 (C)—Negotiable Instruments Act 

. (XXVI of 1881), s.. 87—-Suit on —pro-note—Original 
pro-note filed along with plaint; loss of, from 
custody of Court—Burden of proof—Secondary evi~ 
dence, admissibility of—Pro-note providing for in- 
terest-Addition ‘of “with interest. whether mate- 
vial alteration, 72 
In a suit on a promissory-note it was stated: in 

the plaint-and in the list of documents accompany- 


-. ing the-plaint that the original promissory-note was 


filed along-with the.plaint. It was subsequently dis- 


covered that the original note had. been abstracted | 
from the file and: another’ one substituted in-its place. 
The plaintiff's Pleader gave evidence that he Was, . 


positive that he had-filed the original note with. 


“the ‘plaint and there was no evidence to the contrary.‘ 


The Trial Court ‘accépted the statement of the 
plaintiff's Pleader and allowed secondary evidence of 
the contents. of thé note to’ be given. On appeal, 
ths.High Court rejected the evidence of the plaintiff's 


| Pleader and held-that the loss of the note was not proved 


and.that consequently secondary evidence of its contents ` 


_ was.not admissibleeand, therefore, dismissad the suit : 


. Held, (1) that thers was no reason to reject the un- 
contradicted evidence of the plaintiff's Pleader that he. 
had filed the original nots along with the plaint, 
especially as this evidence was accepted . by the Trial 
Court who had the advantage of seeing the witness 
and noting his demeanour; - s i 

_(2) that the original note having been placed in the* 
custody of the law the plaintiff was not reguired to. 
show how it was afterwards made away with or to, 
satisfy the Colirt that, ts defendant was more likely 


sits -e -_@. 


© itd, soak, 


on the general ground that they were made by. thé. (P. 0.) 57-(P.e0.) ina : 


a 
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-to#have: been “guilty than himself; his denial” of 
-any participation in the act, if believed, was enoughs 


-(3) that under the circumstances, the plaintiff was 
entitled to ‘lead secondaig evidence of the contents of 
the note. PC Tors: RAM Ram SARAN Das, 23 A L. 
J. 109; (1925) A. L R. (P. C.) 80; L. R. 6 A. (P. C.) 70; 2 
O.. W. N. 256; 27 Bom. L. R. 777; 49 M. L. J. 132; 22 L. 
W. 86; 29 C. W. N, 965 (P. 0.) e" 259 
———— 5, 92, See Benca Tenancy Act, 1885, a Jo 


s. 92, scope of—Transaction, true meaning 
of —Surgounding circumstances, whether can be 
taken tinio consideration. 3 
Under s. 92 of the Evidence Act, as between the 

parties to an instrument, oral evidence of intention is 

not-admissible for the pufpose either of construing 
the deed or of proving the intention “of the *parties. 

Section 92, however, merely prescribes a rule of evi- 

dence; it does not fetter the Court's power to arrive 

at the true meaning and effect of a transaction in the 

light of all the surrounding circumstances. P G 

Barats SINGH v. VALLY Manomep HAJEE Appa, (1925) 

A: LR. (P. C.) 75; 48 M. L. J. 339; 2 Of W. N. 279; 27 

Bom. L. R. 787; 3 R. 106; 3 Pat. L. R. 227; L. R. cas 


—~—-— §.,92, proviso (2)—Coniract for sale of 
; goods—Varthamanam—Oral evidence as to terma 
~ of contract, admissibility ‘of. 

-In a.contract. for sale of goods, the vendor in 
acknowledging the receipt of an advance of money 
towards the contract executed a ‘varthamanam ex- 
pressing only the varying terms of the contract, such 
as, the number of-bags, the’ amount of. money and the 
time Within which the ‘goods were to be delivered. 





, The vendee did not sign it nor were the corresponding 


obligations on ‘his part expressed. In aesuit by the 
vendee for damages for breach of contract on account 
of non-delivery, the defendant pleaded an agreement 


“py which.he was to supply goods only after the whole 


price was paid: . ` : 
. Held, (1) that the document was only a voucher or 
acknowledgment of money and nota detailed record 
of the contract ; H g 

(2) that oral evidence of the"agreement sot up by 
the defendant was admissible under s. 92, proviso (2) 


of thé Evidence Act. M VAIRAVAN CHETTIAR v. . Kane 
NAPPA MUDALIAB 4 436 


mn $3. 114, 133 —Dacoity—Approver's statement 

—Corrodoration—Recovery of stolen property— Aga 

-sociation of accused persons—Identification by 

witnesses who had. given nu previous description of 

accused, value of. - 

In a case of dacoity the recovery of a portion of the 
stolen property from the possession of pn accused 
person is a sufficient corroboration of the approver's 
statement so as to*justify a conviction, of such accused 


n. Koa 3 
ONS reliance cangbe placed on the identification of 


‘an accused person by a witness who had previously 


to-the “identification given no description of the person 
whom he identifies. s > 
-Byidend that cértdin persons accused -of having 
committed the offenca of dacoity were ssen together 
at a place other than that at which the dacoity was 
committed di the day previvus tothe dacvity is no 
auch corroboration of the statement of an approver as 
to justify the. conviction of such persons. .L MAUA 
Dap v. lupexor, 26 PL, R 40, 26 Cr. L. dJ. 693; 


(1925) ÆI. R. (L.) 428 A 


x 
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Di 88, 114, Ill. (b), 133---Aceomplice, evidertee 


. of—Corroboration, what amounts to. : 
In dealing with the evidence of an accomplice the 


Judge is not bound to relyen such statements only | 


as are corroborated by reliable evidence. Once a 
foundation is established for a belief that such a 
Witg2ss is speaking the truth, because his statement 
is corroborated by true evidence on material points, 
athe Judge is at liberty to come to a conclusion as to 
the truth or falsity of other statements not corro- 
borated. B Burwrao NARSIMHA HUBLIKAR v. EMPEROR, 
le L. R. 120; (1925) A. I. R. (B.) 261; 2§ Cr. L. J. 

6 72 





ss, 114, IIi. (b), 133—Accomplice, statement 
of—Corroboration. . 
_ A statement ef an accomplice cannot be accepted as 
proof against an accused person without corroboration 
in material particulars. In dealing with the evidence 
_ ofan accomplice it must be remembered that it is 
. easy for a single handed murderer or suspect to make 
upa pene story implicating another person along 
with 
when that other person is not present when the story 
is first told. ; 5 r 
_ Before-the story of an accomplice in a murder case 
tan be safely accepted, his statement with regard to 
the date and occasion of the ‘death of the deceased 
- must be corroborated. L Feroze Kuan v. IDMPEROR, 6 
L. L J. 608; (1925) A. I. R. (L.) 268; 26 Cr, L. J. 769 


a : 401 
——- 9,115, See TRANSTER or Property Act, 1882, 
» S. St : 205 


mm $, 115 ~-Transfer of Property Act (IV of 
. 1888), s. 43—Sale by person who has already parted 
| With title in property—Compromise, subsequent, effect 

of--Transferee; whether can recover property— 
` Estoppel. 


< Where one person sells property to another to 
which he has no title but subsequently recovers 
the property and gets it into his own hands, he is 
estopped from claiming to set aside the sale which 
he has already effected. In such a case it is open to 
the vendee to call upon the vendor to hand over the 
. property to him under s. 43 of the Transfer of Pro- 
perty. Act. <= oe 
The equity of redemption of certain mortgaged pro- 
perty was sold to. one A, who subsequently purchased 
the mortgagee rights in the property also at an 
auction-sale held in execution of a decree against the 
mortgagee, The griginal owner,,who had already 
parted with his title to the property, purported in 
- the meantime to sell the property to the predecessor- 
ingtitle of the plaifttiff. Subsequently the original 
owner of the property made an application to set 
aside the .auction-sale and during tho proceedings a 
cémpromise was“arrived at under which the property 
was sold to ofe N, and out of tha, sale-proceeds a 
certain sum was pgid to A,in full satisfaction of his 
claim. Plaintiff then brought a suit to recovér the 


o 


® property from N: 


into ehe hands of the original oyner from whom the 
plaintif derived title, the plaintiff cõuld not take 
advantage of the provisiong of either s.115%f the Evi- 
- dence Act gr s. 43 of the Transfer of Property Act. 


B RAMKRISHNA v.. ÅNUSUYABAT, 26 Bom. L. R. 173; . 


1924) A. I. R. (B) 380 x 265 
pm 88) 155, 187—Previons statement of ditness, 


. 
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imself im the commission of a crime, especially _ 


. s 2 ; a 
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when can be admitted to corroborate or contradict 


his subsequent changed -statement. 
A previous depositiog made by a witness might be 


-admitted under s. 157 of the Evidence Act “to corro® 
- borate a subsequent statement made by- the witness 


but it cannot be used under that g¢ction te contradict 
the witness. The section under which sfich evidence 
may be admitted for the purpose of contra%liction is 
“5. 155 of the Act. 

` Where witnesses have, chagged their statements it 
is difficult fora Court :to put full reliance on them, 
even though the previous depositiors may be brought 
forward to: show that their present denials sare false. 
Pat JAMAL MoMIM v. Emperor, 26 Cr. L. J. 713; (1925) 
Pat. 29; (1925) A. I. R. (Pat) 381 - 153 


Execution of decree—Attachment of moveable? pro- 
perty—Sapurd dar, failure of, to produce property 
—Power of Court to recover value of property from 
sapurd dar. - = 


Where moveable property attached in execution of 
a decree is made over to a sapurd dar, on his giving 
an undertaking that he would produce the same when 
required to do so by the Executing Court, or would 


~, pay the value thereof, and the sapurd dar fails to 


produce the property when required by the Court; 
the Court has power to direct the recovery of the 
value of the property-from the sapurd dar by 
attachment and sale of his property. L Nazir AHMAD 
v, Baxsi Raw, 26 P. L. R. 26; (1925) A. I. R. (L.) se 





- - Death of judgment-debtor pending execution 
Legal representatives not brought on record, effect 
of—Sale, whether nullity. ` i 4 
Where after a decree has been passed and in, exe- 

cution of it the property of the judgment-debtor has 


, been attached, the judgment-debtor dies and his legal 
“ representatives are not brought on the record in his 


place, the sale of the property is not null and void, ~ 
he failure to bring thélégal representatives of the 
deceased judgment-debtbr;on the record amounts 
merely to an irregularity which would entitle the 
legal representatives .to hawa the sale set aside by 
taking proper steps within” the period of limitation 
prescribed by Statute, but the sale is not a nullity 
and it is not open to the legal representatives to 
question the title of the auction-purchaser in any 
other suit or proceeding. Pat BARHAMDEO Narain 
PANDE v, SALiGRAM Samay PANDE, 6 P. L.T. 67; (1925) 
Pat, 53; (1925) A. I. R. (Pat. 38t < - 141 


Famlly settlament—Subszquently Born members, 
whether bound—Agreement to refer future disputes to 

- arbitration, effect of—Partition suit, whethtr main» 
tainable—Specifie Relief Act (I of 1877), s. 21. 


A document, which settles a dispute between all the 
members ofa Hindu family in existence, rscognises . 
an antecedent title and prescribes the manner in which 
the future management of the famely property, is to 
be carried on, must be regarded #& conclusive on the 


Héld, that as the property had never *got back * rights of the parties and oparates as a family arrange- 


ment-or final settlement of the matter in controversy 
which is as, binding upon the then members of the 
family as on those who ara born subsequently. 

An agrasmeat to refer futura disputes to arbitration 
dosa not preclude a party to the agrzement from 
bringing a suit to enforces his rights as a-co-sharer in 
the family property. A Bupu SAGAR v. BISHUN Sanat, 
23 A. L. J. 141; (1925) A, IR. (A) 868; 41 A. 327 554 

e e 


°. 5 
* Wel. 86) 
Forests Act (VII of. 1878), 8..84, applicability of 
. Soupa Act (IX ôf 1872), ss. 74,°75—Construction 
“of document—Contract to cutand remove timber, 
` breach of —Penalty-—-Damagey «assessment of —Prin- 


“ ciples dpplicable. `. : 


Section 84 of the Forests Act does not apply gener- 
ally to the determination of compensation to be 


awarded to @ party rightly rescinding, the contract, 
as. damages for non-fulfilment of the contract. “It 


| applies only toa particular penalty provided in the ` 
contract ; it cannot be applied generally to.all the ` 


consequences of rescission of tha contract under the 
terms of the contract. : 4 
. + Plaintiff. entered into a contract with Government 
for the removal of timber, firewood, ete, from a 
-portion of a reserved forest: under which he was at 


| liberty to cut certain trees and to remove them except 
~ tress which were; described as “reserved trees." He 


deposited a-certain sum as security ‘forthe due per- 


. formance of the contract and agtéed to pay a further 


gum in four instalments on different specified dates. 


.°, In easa.of-a breach of the conditions of the contract 


_* he agreed to pay a sum of Rs. 100 and also-authoris- 


` gad the second instalment had 


- ed the Forest Officers to put an end to the contract and 


` to forfeit all such timber as may then- be in stock in 


the portion leased out to the plaintiff, and in addi- - - Where a-right has once been acquired by virtue 


tion to forfgit any sum of money that might have 


< been paid-to the Government by the plaintiff, After - 


„the first instalment had been pele by the plaintiff 
scome due, he was 

discoverad to have cut some of the “reserved trees” 

` and thus committed a -breach of the conditions of the 


- eontract. His contract’ was thereupon cancelled and 


the amount of the deposit already paid by him was 
forfeited and in addition a sum equivalent to the 
amount of the second instalment plus a sum of Rs. 100 
was recovered from him and the stock ‘of timber was 


‘ alaoforfeited: - - 


Held, (1) that a. 84 of the Forests Act was not 


_~ applicable to the case , éxcept in so far asthe sum of 


i fe 100 mentioned as penalty in the.contract fora 

reach_of its‘conditions was- concerned, and Govern- 
ment were, therefore, entitled to*recover 

. plaintiffthe sum of Rs. 100 under ‘s. “84; 

. (2) that Government were entitled” under the direc- 

tions of the contract to rescind the contract ; ` 

. (3) that damages for breach`of the’ contract by the 

“plaintiff must be assessed under ss. 74 and 75 of the 


+ Oontrdct Act; > 


(4) that under all the circumstances of the case the 
Goveramient: were entitled to retain the amount of the 
deposit and of the ‘first instalment which had 


| already been. paid by the plaintiff and also to forfeit - 
* the stock ‘of timber,: but were liable, to return the 
*amount of,theesecond instalment recovered by them 
< from the plaintiff who was also entitled to retain any 
~ timbar already removed by. him.” B BHAGWANDAS 
BANGILDAS Wi SECRBTARY or STATR ror INDIA, 27 Bom.. 


. L-R. 66; (1925) A. I. R. (B.) 227; 49 B; 194: 87 


 Fraud—Suit to sq aside decree—Claim, false. 


p A suit does riot li% to set aside a decree passed ‘in 


& previous suit either on the ground that it was ob-` 


< tainéd by false evidence or that the claim was false 
tò the knowledge of the plaintiff. ‘ 
To sət aside a decree on the ground of fraud, the 
fraud proved must be extrinsic to-the “proceedings 
before the Judge. It must b2in the conduct of the 


Buit, by keeping the aggrieved party out of Court,” 
him, or by not serving a” 


by_ practising a,fraud on 
notice’ upon hioi, or by a false declaration inducing 
tha Gourt to believe that motiga bas been served and 
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from the: 


` of proceədings pending before the Court. 
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to procéed ‘with the suit ex parte, or by some other, 
act by which the defendant-is prevented ffom placing 
his case before the Court,as fully as he would have 


- dons but for the act of th® plaintiff. M Mapa Peppa 


SUBBANNA v. Kornam Kaanva BAYAMMA 498 
: “Quit to set aside ex parte decree-—Grounds 
o 


` for setting aside decree. 


`- A suit will not lie to set aside a decree on the ground , 


that it was obtained by fraud unless that fraud is 
extraneous to the ‘suit and alle matters and questions 
which havg already been adjudicated upon at the trial 
of that suit; the question ‘for determination being 
whether the fraud complained of was included in 
what has already been adjudicated upon or not. If it 
was, then the suit will noflie, if it was not, it will. 

-A suit will lie to set aside an eg parte® decree 
impeached on the ground of fraud, although no 
application was made to have the decree set aside, 
R ABDULLA RAHMAN Hapy v. ALABI, 4 Bur, L. J. 18; 3 R. 
65; (1925) A. L R. (R.) 200 537 


General Clauses Act (X of 1297), 5. 6—Interpre- 
tation of Statutes—-Repeal of Statute, whether takes 
away righig acquired under Statute. 


òf some Statute it will not be taken away by the 


“repeal of the Statute under which it was acquired, 


Pat BANISDHAR v. AsHUTOSH Deo, 6 P.L. T. 106; (1925 
Pat. 22; (1925) A. I R. (Pat) 346; 4 Pat, 272 16 


Gift or Wiil—Construction of document. See Cox- 
STRUCTION OF. DOCUMENT - - 8 
Guardians and Wards Act (VIII of 1890), s. 12 
—Injunction restraining marriage of minor, ° 
The powers of’the Court in the matter of protec- 
tion of the person and property of minor& under the 
Guardians.and Wards Act embrace a wide field, and 


- ths Court has jurisdiction to pass all such orders as 


it considers necessary and proper in the interests of 
the minor. It has, therefore, power to issue an 
injunction restraining or staying the marriage of a 
ininor for a particular period or till the disposal 
L MURARI 
LAL v, SARASWATI, 7 L. L. J. 30; (1925) A. L R. Sag ii 


—-$, 19—Husband or father, whether can be 

declared guardian. : 
- The- prohibition contained in s. 19 of the Guardians 
and Wards Act to the appointment of the guardian 
of ths person’ of a minor, is: applicable even to 
ases where the applicantis himself the husband 
or father. M Laxsama REDDI v. Virsa REDDI 957 
"$8.19, 25— Lather, whether can be appointed 
| guardian—Minor not in actual custody af father— 
“Removal from qistody, what amounts to. 

A ward who was never in the actgal custody og 
clfarge of his father may be deemed tp bə removed 
from his custody within the meaning of s. 25 of the 





` Guardjans and Wards Act when thee person in actual 


possession of tha ward rapydiates, to ths father'a 
knowlsdga, ths right of the father to the actual 
custody of the minor. 

“Per Venkatasubba Reto, J.—Saction 19 of the Gfiard- 
ians and Wards Act recognizes the’ preferential right 
of the fath8r and provides’ for the safeguarding of 
such right. It is not-intended to impose a dis- 
ability upon the father but on the conbrary tite 
plain intention of the section isthat no one other 
than thô father shall -bə appointed the guardian of a 
minor child unless the father is unfit to be its 


e Pi [a] 
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guardian. The section only means that if-a third 
party applies, he shall not be appointed or declared 
a guardian of the person of a minor whose father 
is living and is not unfit. If the father. himself is 
the applicant the sectiop has no application. : 

er Jackson J.—Under s. 19 of the Guardians 
and W&rds Act the Court is not authorized to declare 


e anybody, not even the father, as guardian of the person - - 


of a minor whose father: is living and in the opinion 
ofthe Court is not umfit. M IKUPPACHI Racaviya vV. 
MACHAVOLU LAKSHMIAH, 21 L. W. 244; 48 M, L. J. 179; 
(1925) A. I. R. (M.) 398 e 640 


Highway—Religious procession in public street— 
Rival sects, rights of—~aclusive use of highway, 
whether perwissible. , . i 

. Persons of every sect are entitled to conduct- re- 

ligious processions with its appropriate observances 

along a highway provided they do not interfere 
with the ordinary use of the street by the public, but 
no séct can claim the exclusive use of the highway for 
their worship, P'O Manzur Hassan v. MUHAMMAD 

ZAMAN, (1925) ALR. (P. C.) 36; 48 M. L. J. 23;.21 L. 

W. 239; 6 P, L. T. 115; 23 A. L. J. 179; 27 Bom. L. R. 

170; 2 O. W. N. 53; L R. 6 A. (P. C.) 34;29 C. W. N. 

486; 47 A, 151 (P. 0.) . 236 


Hindu Law— Acknowledgment of liability by widow, 
. Whether operative against reversioner. ‘ 

“An acknowledgment of liability made by a Hindu 
widow ' js not operative against the reversioners. © 
Moutwt Mottan Misra v. SARAT SUNDARI DEBI 353 


= Allenatlon. by widow—Necessity, proof of 
~seQnall portion of consideration not taken for 
hecessity—Sale, whether must be set aside. 

Where a sale by a Hindu widow is found to have 
been only in part for légal necessity the criterion for 
deciding whether the sale should be upheld or 
set aside is whether the portion of the consideration 
which was not taken for legal necessity was such a 
small portion of. the whole: consideration that it 
might reasonably ‘be left out of account. 

-Jf the amount which the widow was entitled to 
taise for neceesary purposes could not, have been 

. raised without the sale of the entire property in dis- 
uts the fact that she was able to obtain a price slight- 

y in excess of the amount which she required for 
necessary purposes would not justify thé sale being 
set aside. A DAULAT v., SANKATHA PRASAD, 23 A. L. J. 55; 
(1925) A. I. R.A.) 324; L. R. 6 A. 162 Civ.; 47 A. 355 91 


- Co-wldQws—Tranefer, powers of—Devise in 
favour of widow—Powers of alienation, when can 
be exercised—Sale for paying husband's ‘debts—Legal 

necessity. e hi 

“On the principle of joint tenancy with survivor- 
ship, no alienation by one widow, evtn though she is 
. the Manager at the time, can have any validity against 
the rights of the others without thgir consent or an 
established necessity arising in circumstances which’ 

e Yendered it impossible to seek for consent. A 

. Tye view that under thb Hindu Law, in the case of 
immioveable property given or devised by & husband 
to hi¢ wife, the wife has no power to alienate unless 
the power of alienation .is conterred upon her in 
express terms isnot sounf. If words ar@used con- 
ferring absoluts ownership upoi the wifs, the wife 
enjoys the.rights of ownership without their being 
conferred by expres% and addifional terms; unless the 
circumstances or the context are. su ficient te show 
that such absalute ownership was not intended, 

e . 
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e 
A sale bya Hindu widow of property bequeathed 
to her by her husband,.made to satisfy the husband's 
debts and in order toe able to perform the necesg 
sary funeral rites and ceremonies, is valid as being for 
legal necessity. B BarSuras v. Jisrpar, (1925) A. I. R. - 
(B.) 38 . Pe 196 


———— Custom—Adoption of daughter$ “son or 
sister's son, validity of—Sarin Khatris settled in 
United Provinces. é 
Sarin Khatris settled in the United Provinces came 

originally from the Punjab. 

In the Punjab among Khatris'of allysub-divisions l 
the rules of the Hindu Law relating to adoptión are 
not strictly observed. : 

A custom exists among Khatris in the Punjab by: 
which the adoption of a daughter's son or sister's 
son is recognised, and the same custom is observed by 
Sarin Khatris who have settled in the United Tro- 
vinces. A MAKKHAN LAL v. KANHAIYA Lat’ 305 
en Burden of proof—Migration, effect 





of. MG 

Under the Hindu Law custom stands supreme to 
the written laws, and clear proof of usage will out- 
weigh the written texts of the law. 

When a Hindu migrates he is entitled,to carry his 
own Jaw, that is to say, the personal Jaw, from his heme 
of origin to the new place. He may continue to cbserve 
those rules or laws or may abandon them; but where 
the law to be pleaded is different from the law pre- 
vailing in the locality, it is on the party who pleads 
thatlaw tosayso. A Tura RAM, v. Suvam Laz, L. R. 
6. A. 186 Civ. ; 729 

Dancing girl- Co-parcenary—Joint pras 
perty—Alienation by manager, whether binding on 
other members—-Property in name of one co-parcener 

—Representation—-Enquiry—LHstoppel—Transfer of 

Property Act (IV of 1882), 8. 41, applicability of. . 

Under the Hindu Law, there can be a co-parcenary 
of devadasis or dancing gitls with rights of survivor- 
ship. a ee 
Where a mother, daughter and grand-daughter be- 


‘longing to the dancing girkeclass are living together 


as members of 8 joint, family, putting their earn- 
ings in a common fund and meeting the expenses 
out of it and acquiring property therefrom, property 
so acquired must be held to be joint family property 
and an alienation of such property by the manager 
is binding on the other members only to the extent to 
which there was family necessity. The ordinary 
principles of Hindu Law that the mere fact that 
property stands in the name of the*eldest member , 
does not by itself create any title in him to the ex- 
clusion of the others and that persons Who are dealing ° 
with such family have to make enquiries and satisfy | 
themselves that the person who deals with the property 
has absolute power to doso applies to aco-parcenary 
of devadasis. > s 

Where a transferee from a member of'such a cg- 
parcenary makes no enquiries concerning the mem- * - 
bers of the family and there is nothing to suggest. 
that a representation was made to him that no other 
member was in existence, s. 41 of the Transfer of * 
Property Act would not apply so as to deprive'a 
co-parcener of her rights to the property. 
e Quære.—Whether daughters of dancing girls acquire 
by birth an interest in the co-parcenary property, M 
KOKILAMBAL v SUDARAMMAL, 21 L. W. 239 63 
£ Debts incurred by yrandfather—-Liability of 





prandson to pay deht, extent of. 
a . 


Ver a6) : 
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| The texts of Vishnu and Yajnavalkya do not restrict 
the liability of a Hindu grandapn to pay the debts of 
Wis grandfather tothe payment of the principal only, 
but treat the liability of the son and the grandson to 
discharge the debtspt their ancestors as co-extensive. 
Thegsxt of Btihaspati which places this restriction on 
the liability of the grandson has not been adopted by. 
the Courts in Le ets Pat Latu NARAIN SINGH 
ý. GOBARDHAN Das. (1925) Pat: 104; (1925) A. I. R. (Pat. 
470; 6 P; L. T. 497; reel i On 


Female in possession—Reversioner, interest 
of, natue of, Z ; 
A Hindu reversioner has no right or interest in 
pors in the property which the female owner 
oldseor her life. Until it vests in him on her death, 
should he survive her, he has nothing to assign or to 
relinquish or even to transmit to his heirs, His right 
becomes concrete only on her damise; until then it is 


@ mera spes successionis. M VENKATASUBBAYÀ v., SUB- 
RAMANIAM ” 








~ Inheritence—Step-mother, whether heir. 
Under the Mitakashara School of Hindu Law a step- 
mother not being one of the females expressly named 
in the Mitakgshara and not being included-under the 
term “mother” cannot’ inherit from her deceased son. 
A Ram Prasad Sinau v. BABU LAL, L. R. 6 A. 182 Qiv.; 
(1995) A. I. R. (A) 417 J > 849 
` mamang ~ Jolnt family—Alienation by widow—Son- 
| inlaw ‘joining in sale, effect of—Necessity — 
; Burden of proof—Alienee, whether entitled to value 
“of improvements—Transfer of Property Act (IV of 
7882), 8. 51. ae 


r m“ 


Iu the oase of á purchase from a limited owner it 





is for the alienes to make out that the sale is good or - 


to show circumstances which would give the limited 
gwar the right to ‘convey full title to the property 
Gold,“ Y o * | gan 
Where a Hindu widow alienates property which 
, formed pt of her husband’s estate, Garing ihe sal 
sence “of a-daughter anda daughter's son, the mere 
fact that the husband ‘of the daughter joins in the 
sale.deed’ does not relieve the, alienee from proving 
neécissity for the transfer. a> E 
“A Hindu widow caniiot ordinarily convey a good 
title to the property of her husband; she can convey 
a good title only under certain’ circumstances, and 
the, existence of those circumstances has to be proved’ 
by the vendee. If the vendès is‘ not. able to prove 
‘those circumstances he cannot be regarded as a bona 
Ae purchaser.within thé meaning of s. 51 of the 
Transfer of Property Act, and is not entitléd tó the 
e value of gnysimprovements which hê might have 
made on the property. M SULEMAN, SAHEB V. PERI- 
GA VENKATARAJU, 21 L. W. 115; (1925) A. L R. (MJ) 
} : ANG 195 





g————~ Binding nature of acknowledginent 
ae -by father. See Limrratton Act, 1908, A 19, 
+ Expt. 2 . 








ee — Business carried on by father—Son, 
‘whether partner. See PARTNERSHIP ~- 934 
Debt incurred by father --Liability 
of sons—~Burden of proof—Suit against father and 
aaa against father—A ppeal—Court-fee pay- 
able. ‘ S 
Where the managing member of a Joint Hindt 
family is the father and the other members are his 
sons, ha my, by incurring a debt, as long as itis nòt 
for àn immoral purpose, lay the estate open to be 
f jaken in exécutiqn proceedings upon a decree for 
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a Hindu father, who was the executant of tife 


1016 © 


. satisfy 


:Krsugre, 23 A. L.J. 196; (1925) AI. R. 


Hindu Law—cqntd, °? à . . 
k : : 


payment ofthat debt. Ina suit to enforce such 8, 
debt the burden lies on the sons to prové that the 
debt was immoral, if’ they desire to save the joint 
ae property from sale or the realization of the 
ebt. - ‘ 

Jn a suit %o enforce payment ofa pro-note against 
pto- 
note, and his sons, the First Court passed a decree 
against all the defendants, but it was set aside on 
appeal, so far as the sons “were concerned. The 
creditor pgeferred a second appeal to the High Court 
in order to make the sons liable for the debt: m 

Held, that the sons having escaped liability for the 
entire amount of the pro-note and this freedom from 
liability being attacked in Second app2al in respect of 
the whole debt, the memorandum of appeal mist bear 
a Coùrt-fee on the value of the entire amount. O 
Kisuen Das v, KANHAYA Lan, 12 O. L. J..232;2 O W. 
N. 206 877 


Jolnt family estate—Alienation by manager, 
not for necessity, but beneficial to estgte—Sale avoid- 
ed—Minor, whether can retain benefits. 

The fact thgt certain villages are at considerable dis- 
tance from the place wherea Hindu joint family resides 
or the climate thereof is malarious cannot be regarded 
as a justification for the manager to sell them. 

In order to justifya sale of the joint family pro- 
perty it isnot necessary that there should be a danger 
to the estate to be averted but the transaction will 
be upheld if it is for the benefit of the estate. 

- Ifa minor is actually reaping the benefits ofa sale 

by the manager of the joint family it will be inequit- 


: 


able to allow him to avoid thesale and at thessame 





“time to retain the benefit of the transaction. 


Every case of a transaction by the manager has to 
be judged on its own facts and it is impossible to lay 
down a hard and fast rule as to whether a transaction 
of a particular character should be upheld or not. 
BHAGWAT v. ANAND Rao, (1924) A. I. R. (N.) 302 515 


—— Family property sold in execution 
of: decree, against father—Sons, whether bound— 
Pious obligation,of sonas to pay father's debts, 
whether applicable in father's lifetime. - i 
Where joint ancestral property of a Hindu family 

governed by the Mitakshara Law is attached in 

execution of a personal decree obtained against the 
father of the family, his sons can only secure the 
éxemption oftheir interest in the said property from 


„attachment or sale by satisfying the Court that the 


debt in respect of wHich'the decre® was obtained waa 
tainted with immorality ‘or was otherwise such a 
debt as it could not be the pious duty of the sons to 
satisfy. geo , 
The doctrine gf the pious duty of 
the debts incurred by their 
With illegality or immorality is applic 
lifetime of the eather. A ABDUL 


e o 
Hindu sons to 
ther not tainted 
ble during the 
RIM v, Ram 

(A) 327; 47 
A. 421 837 





z — Manager entering into partnership 
with stranger-—Co-parcener, whether partners. See 
Contract Act, 187% s. 253 2° 950 

- ending income on Improv- 
‘urvivors, whether entitled 





Manager s 
ing h sf of mistress— 
to recover possession. ote : 
The fact that the manager of g joint Hindu famély 

spends the income of éhe family property upon his 

mistrefs in making improvements on her property 
doesnot entitle the survivors of the joint family to 





a, "o 
. 9 


no oo., 
. Hinde Law—contd , 
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follow thess monies into the property, still less to 
sus for pogsession- of the property. P G Desr Rar v. 

- Panzan Das, (1925) A. I. R. (P: O.) 38; 21 L.-W. 183: L. 
R.6A.(P C)92(P.0.) 8% £ 251 
Joint family-eManager, whether entitled to 
wll fgmily property in order to pre-emgt other pro- 
perty—Pre-emption decree, whether antecedent debt. 
“ <A Hindu father is not entitled to encumber joint 
ancestral property in order to acquiré the necessary 
funds to pre-empt other “property. A 
A pre-emption decree merely gives the pre-emptor 





the “option of acquiring certain property at a cer-. 


tain price. He is laid under no obligation to acquire 


the property unlesshe chgoses, The money required 


to satisfy a preemption decree cannot, therefore, be 
regarded as an antecedent debt due from the pre- 
emptor so as to justify an alienation of family propert 

i A SHANKAR Sant Vv. Baronu Ram, 23 A. L.J. 


by him. 
204; L. R. 6 A. 214 Civ.; (1995) A. I, R. (A.) 338: 47 
A, 381 : | 769 





e Mortgage by father—Sons, whether 
bound. A 
If the managing mémber of a joint undivided estate 
purports to burden the estate with a mortgage, and 
he happens to be the father, his sons are bound by 
the mortgage, if the mortgage ‘is effected to discharge 
an antecedent debt. This is of course subject to the 


ordinary rule that the sons can escape liability by’ 


showing that the antecedent debt ‘was incurred for 
immoral or illegal purposes. A KANHAIYA Lat v. 
Nrrangan Lat, 23°A. L.J. 52; L. R. 6 A. 247 Oiv.: 


(1925) A. I. R. (A) 367; 47 A. 351 98 
an Mortgage by manager—Suit to enforce 





morigage—Burden-of proof—Recitals in deed, value’ 
of—Appeat, second— Weight of evidence, whether 


can be gone into. 

In a suit by a mortgagee of joint.family property 
to enforce the mortgage, the initial onus of satisfy- 
ing the Court that the nature of'the debt was such as 
hi binding on the family property, lies on the cre- 

itor. , j 

Whether the statements contained in a mortgage- 
deed executed by the manager of a joint Hindu family 
are treated as recitals or as admissions, it is always a 
question of weight and sufficiency to be attached to 
them as pieces of evidence with regard to the ques- 
tion whether the mortgage was or was not justified 
by family necessity, The High Court in second ap- 
peal is not a Court possessed of the jurisdiction - of 
considering the weight and sufficiency of evidence: 
that function is entirely in the hands of the Court of. 
First Appeal. Where that Court after considering the 
evidence aleng with the recitals in the deeds has 

„arrived ata finding as to the existence or absence of 
family necessity,the finding is binding in second ap- 
eal. 

(1925) A. I. R. %0,) 367 . 743 

mn aaa Partition—Debt discharged by one 

member—Contribytion. - È 

Co,parceners in a joint Hindu family are not liable 

in respect of debts incurred by the managing member 

of the family after the family hag become divided in 
status. Where, however, a member of a joint family 


discharges debts which are binding on the family after- 


the family ehas become divided in status, he is, on 
partition, entitled to contribution in respect of such 
payments from the ®ther members of the family. M 

ISVASANKARANARAYANA IYER 2, Bas Tver, 21 L. W. 25: 
(1925) A. I. R. (M.) 453 225 


. 


+ 
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-fresh cause of action or a new starting 


O AMARPAL SINGH v. CHANDRANI, 12 O. L. J. 1349 _ 


with which the purchase was made. 


(J 
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Joint famlly--Partition--Re-union, proof. of 
-Joint business—Presumption. ; 
When once it is Wroved that 
Mitakshara family had separated, an agreement to re- 
unite must be proved like any other fact, and if such 
an agreement is not proved it@nust Pb held that 
they remained separate. : ee Wa 
Joint payment pf Government revenue, taxes, in~, 
come.tax, ete., does not by itself indicate that the 
parties making such payme®ts are joint or separates, 
it is possible that parties making such payments are 
carrying on business as partners and not as Hindu 
co-parceners. Similarly the fact that mêne$ bas been 
lent on mortgage or has been applied on purchase of 
property does not by itself indicate that the money’ 
was or wag not separate money of Hindu co-parceners,” 
nor does the fact that two or more Hindus have 4 
Banking account by itself prove that the money: 
received by the Bank is the money of a Hindu 
joint family or of Hindus who are partners in farming’ 
or other business. P © Jaa Prasan Rat v. SINGARI, 23° 





co-parceners in 


` A.L. J. 97; (1925) A. I. R. (P. ©.) 93; 20. W.N. 229; 


L. R. 6 A. (P. C.) 111; 27 Bom. I. R. 760; 49M. L.J. 
162; 29 O. W, N. 941 (P,,C.) 122. 
— Partition, suit for—Coprt-fee py 

able. See Court F res Act, 1870, s. 7 Got 67 
property—Alienation by co-parcener 





—-Suit contesting alienation—Cause of action, when . 


arises—Subsequerit birth of co-parcener, whether 

creates fresh cause of action—Extension of 

limitation—Limitation Act (IX -of 1908), ss. 6,7, 8. 

The cause of action for:a suit to contest an-aliena- 
tion of ancestral property belonging to a joint Hindu 
family arises on the date when the alienation is made, 
and it is from that date that the period of limitation 
is to be reckoned. - 

Subseqtient birth of a co-parcener does not create a 

point from 
which limitation should be reckoned. . - 

The extended period’ of limitation allowed by ss. 6 
to 8 of the Limitation Act can only be claimed by 
a person entitled to institute the suit at the time from, 
which the period of limitation is to be reckcned, 
P C Ranopip Sincu v. PARMESHWAR PERSHAD, (1925) A, 
I. R. (P. C.) 83; 48 M. L. J. 29; 21 L. W. .236; 2 0. W, 
N. 1; 23 A. L. J. 176; 27 Bom. L. R. 175; 12 O. L. J. 
74; 26 P. L. R. 113: L, R. 6 A. (P, C.)-47; (1925) M. W. 
N. 262; 27 O. O. 343; 29 C. W. N. 666; 47 A. 165 aa 

- Purchase made in son's name— 

Presumption. - ; 

Where property is purchased by a Hindu son in. 
his own name during his father's lifetime,*the pre- 
sumption is that the son p»rchased the property 
himself and that it was not family property, especiaily 
where, at the time of the purchase, the son wasin 


a position to make the purchase out of the separate in- _ 


come. 


standing in the name of a junior member of a 
Hindu family is his self-acquired property the criterion 
is to consider from what. source the money came 
C Cuyoonr Lat 
Kuemani v. Nip MADHAB BARIK, 410. L. J. 374 734 
-e——— Purchase by one of two brothers—Jointness 

— Purchase by one, whether for benefit of joint family 

~~Presumption. : oa 

There is no presumptionsthat if there are two 
brothers, they should be considered as members of a 

s: e 2 


Where there is a dispute as- tq ‘whether property d 


. j i 
ł Vot, 86] a 
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joint Hindu family. Nor is theraa presumption, even 
if they are members of a joint family, that a purchase 
@f property made by one of them is for the benefit 
of the family. The onus is upon the person who 
sats up the eontentign to prove it, M VENKATARAMA 
CregrTian v. MAROTHAPPA PILLAI 21L. W. 226; (1925) 
A. T, R. (M) 448 ene 886 


Religious endowment—Head of mutt— 

Debt incurred for purch®se of house—N ecéssity —‘Per- 
` sonal assets” of muttedhipathi, what are. 

The head of a mutt is not entitled to incur a debt 
for the pirp@se of buying a house for being used 
asa granary ina village where all the*lands in the 
village belonging to the mutt ate in the hands of 
lessees and there is no pressing necessity for a 
< granary. : 

) Ina suit to recover “a debt so 





1 incurred against a 
Successor in the headship of the mutt, no decree can- 
be given against the properties of the mutt. à 

Nor can a decree be given against the personal 
assets of the late head of the mutt in the hands of 
his successor, where there is no allegation or evidence 
that the late head had, out of the,savings, kept some-__ 
thing for himself which could be ‘called “personal 
assets.” M SuNparapprer V. CHOKKALINGA THAMBIRAN | 
AVERGAL : r3 : z 291 


~— Surety for guardian, liability of, nature 
of-—-Liability, whether can be enforced against heir, 

A guardian appointed under the ‘Guardians and 

. Wards Act is required to give security to ensure the 
‘due accounting for what he may recaive in respect 
of the property of the ward. ‘A surety who under- 
takes to make good any default by the guardian in 
tha payment of the income of the properties of the 
ward received by him, merely undertakes to make 
good a sum of money and cannot be said to stand 
surety for the honesty of the guardian. If the 
guardian fails. to pay any portion: of the amount 
. received by him: as. the income of the minor's 





properties and the surety is made liable for such . 


amount, the liability .can, under the Hindu Law, 
be enforced against any property bslonging to: the 
Surety-in the hands of his heirs.” Pat BRIJ Nata 
Passuan v. Binpesawart Prasad SiNGE, 6 PL. T. 560. 


a “ee 791 
- Widow—Adoption—Corisent of 
reversioners, ye ; 
Au adoption effected by a Hindu widow with the 
consent of some only of the nearest reversioners of her. 
husband is invalid. M SUBBAMMA V? ADIMOORTHEPPA; 
o W. 85; (1925) M. W.’ N. 107; (1925) A. I. -R. M.Y 
e635 : 269 


. e a - p 
Alienation—Necessity; proof of— 











Bona fide - 
Ancient transaction—Strict proof, whether necessary. 
Ordinarily, recitals in deeds’are evidence only as 
batween parties to the conveyance. Buf in cases of 
Aliénations by limited owners ‘evidenced by ancient 
dseds which are ch&llenged by reversioners, where 
. the recitals are consistent “with probabilities, they 
may bs acted upon. Full and detailed evidence, 
regarding ths existence of necessity which is ordinarily 
raquired, is insuch casas dispensed with and pre- 
sumptions are made to fill in gaps, 
Where an alienee in such 
alienation o2 the „ground ‘of bona fide inquiry, a. 
_ Fecital of necessijy may be held as evidence of the fact 
of represontafioa and detailed evidence of the enquiry 
ought not to be insigted Upone If the circumstdnces 
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inquiry, proof of—Hepresentation—. . 


a case seeks to justify an À 
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sre suchas to justify sn'inference that an enguiryo 
would have confirmed the truth of the representation, 
Courts will hold withous rigid proof that such an 
enquiry was actually madeand thatthe alienation was 
justitied, M ANAPINDI Somagya V. AYYALA SOMAYJULA 
TRENKATAYYË, 48 M. L. J. 224; 22 L. W, 81; (1925) A.LR, 
(M) 673 483 
——— Widow, re-marriage of-—Adverse possession o 
of first husband's estate—Death of widow—Property 
acquired by adverse possession, devolution of. 
` Where agllindu widow remains in possession of the 
estate of her deceased husband after her re-marriage, 
her possession of such estate must he regarded as 
adverse to the reversioners, of her first husband, but 
it does not necessarily follow that she prescribes for 
an independent tifle in herself and nofas the widow 
of her first husband. Where there is no indication 
whether she knew or did not know that on her re» 
marriage she had: forfeited her right to the estate of 


“ber first husband and there is no indication that she 


ever declared that she was holding the property in 
her own right and not as the widow of” her tirat hus- 
band, a presumption may arisé that she continued to 
hold the prdperty in the same right in which she 
came into possession of it. In sucha case after her 
death the property would go to the heirs of her first 
husband and not to the heirs of the widow. A 
Umrao SINGH v. PIRTHI, L. R. 6A. 117 Civ.; (1925) A, 
I. R. (A) 369 ee 445 
—— Surrender—Arrangement amongst 
reversioners, effect of—Hstoppel, | 
The conditions of a valid surrender by a Hindu 
widow are the complete self-effacement of the widow 
and the absence of a device by the widow to divide 
the estate with the reversioners. Where ,these con- 
ditions are present the surrender will be valid and 
will not be invalidated by the fact that the rever- 
sioners are to divide the property in shares different 
from what they “would get as reversioners. Such an 





` arrangement would be valid asa family arrangement 


arrived at by means of the surrender and a person, 
who isa party to such an arrangement, is estopped 
from putting forward a claim inconsistent with it. M 
Sampastva SASTRIAL V: Ramasamy Sastriat, 48 M. L. J, 
853 - . : 772 
eea 5 Surrender, what amounts to-— 
Alienation by widow—Reversioner party to alienation 
—Consent of reversioner— Objection to alienation— 

. Estoppel—Pleadings—Appeal, second—Point not 

raised in lower Courts, whether canbe taken. 


-` Where the parties go to trial on®the footing that 


he alienation which:is the subject of dispute was an 
Sanii of the proparty itself'and not that of the 
life-interest of the alienor, they cannot, ®n second 
appeal, be allowedsto urge that the alienation was only 
of the alienor’s life-interest. a 8 
order that the: act of a’ Hindu widow might 
amount to a surréader of her life-estate she must 
thoroughly efface herself, and the ‘surrender cannot 
be] valid unless it comprises the whele of her interest 
i state. o 
d aa ae A who takes a sale-deed from a widow 
doesnot give such consent to the alienation “as to 
make the salg valid. In order that his -consent may 
be of any value he should not, either directly or 
indirectly, be himself the vendee. Where thê vendees 
are some of the reversioners, it cagnot be said that 
they givg their consent tosthe sale by taking a sale- 
deed from the widow. | | 
- A reversioner cannot he allowed to impeach 4 trange 


e o 


Q 


° 


“yi. 


Hindu Law—concld, = * A 
7 . s 
action under which he himself has obtained a 
“benefit. M KUDAPPA SOTHARAMAYYA v, RONGALA 
‘SamupRoupv, 21 L, W. 69; (1925) A. I. R. M.) 38t 4 
~ Will, constructio? of—Estate *conferred on 
devisee, f : 
_A Hindu testator, who described himself as the 
mêlik end gabiz of his property, devised the property 
to his wife declaring that she shall be malik and 
gabiz of the property and would be competent to enjoy 
the’ property in every. way, and that on her death 
the property would revert to the collaterals of the 
testator: rs 
Held, that the widow of the testator obtained an 
absolute title to the property under the Will. L RIDHU 
Ls v. Tesu Mat, 6 L. L. «J. 600; (1925) A. I. R. a 
281 . . e- 


Hindu Widows’ Re-Marrlage Act (XV of 1856), 
ss. 2, 5—Custom—Re-marriage of widow, effect of 
—Estate of first husband, forfeiture of—Succession 
to second husband. 

Where among a tribe re-marriage.of widows is per- 
mitted by custom, such re-marriage is not invalid and 
it is not necessary to invoke the aid of the Hindu 
Widows’ Re-Marriage Act to validate suéh a marriage, 
The Act would, in fact, be inapplicable to that extent 
to the case of*such a marriage, and in such a case the 
widow would not on her re-marriage forfeit her 
rights in the estate of her former husband. She would 
also be entitled to inherit the estate of her second 
husband under s. 5 ofthe Act. The succession to 
the estates of both her husbands would, in such a 
case, open on the death of the widow. & NAGAR v, 
Kaagz, L. R. 6 A. 267 Civ.; (1925) A. I. R. (A) 440 

; : 893 

Inam .grgnt—Public services—Sale by inamdar, 
validity of. ` 
Though it is legal for an inamdar to alienate lands 

burdened with public services temporarily by way of 

lease for a period, he cannot effect a valid sale of the 

inam property. M KADIYALA Baswayya NAIDU v. 

MUNISAMI REDDI’ 1041 


Income Tax Act (XI of 1922), ss. 2 (1) (a); 4 (3) 
(VIH) —Income derived from letting land for stocking 
timber, whether “agricultural income.” 

‘ Income derived by letting out land for purposes of 

stocking timber is not “agricultural income” within 

the meaning of s. 2 (1) (a) of the Income Tax Act and 
does not, therefore, fall within the exemption con- 

tained in clause (viii) of sub-s. 3 of s. 4 of the Act. L 

Har PRASHAD V. EMPEROR, ` 1028 


ss, 2 (4), 4 (3) (vI])—Commission on solitary ` 


transaction of sale, whether assessable—“ Business," 
e meaning, of—Transaction of. non-recurring nature, 

what is, 7. £ 

A successful negotiation ‘of the fale of a large mill 
Which results fia substantial commission being paid 
to the assesse$ isan “adventure” yithin the meaning 
of sub-s. (4) of g.'2 of the Income Tax Act and the 
commission must be regarded as income arisinh from 
“business.” TAN caste AM : 

Section 4 (3) ki? of the Income Tax Act exempts 
receipts only of a casual and non-recurring nature 


which’ are not receipts from business or the exercise. 


of a profession, vocation or occupation by$an assessee 
A receip{ arising from business or the exercise of a 
profession, vocation or occupation does not come 
within the exemptéon. 

<" Tha adventure of a business man who. is. enabled 
through his business associations, to negotiate a large 


INDIAN CASES. 


Income Tax Act—1922—contd. 
s 


‘transaction and thereby to earna -heavy cominissioh 
may be in fact nonrecurring in the sense that so 
sucesssful an adventure would not be-likely to 
occur again. Buton the other hand itis a class of 
transaction which might occur jo any business man 
once only or half a dozen times agaim during. the 
course of the year and cannot, therefore, W regarded 
Jas a transaction of a non-recurring nature within 
the meaning of 8.4 (3) (vit) of the Income Tax Act. 
A Inthe matter of Caunnt LA-Katyan Nas, 23 A. L. J, 
65; L.R. 6 A. 198 Civ.; 47 A. 368; (1925) A. I. Mea 


469 r 
= 88. 2 (14), 22 (2), (3)—Income Tax Rules, 
1922, r. 2—Application for registration of firm, 
when to be made—Return accepted under subs. (8) 
of 3.22, whether enlarges time for making application. 
An application under r. 2 of the Income Tax Rules, 
1922, for registering a firm, must be made on or before 
the date on which a réturn is due under sub-s. (2) 
of s. 22 of the Income Tax Act. An application made 
after such date cannot be regarded.as being within 
time merely because a return is accepted under 
sub-s. (3) of s. 22, though made after the due date 
under sub-s. (2) of the section. B PursHotam BHANJI 
& Co, In re, 27 Bom, L. R. 223; (1925) A I. R. eet 


- ss. 10, 30, 31—- Loss ocrasioned ' 
embezzlement—Boarding expenses of servants—Pay- 
ments made to servants as travelling expenses— 
Deductions—Assistant Commissioner hearing appeal, 
whether can assess new source of income. ` 
A loss occasioned by embezzlement by a servant 

during the-course of a business is nota lossin the 

nature of a capital expenditure but is a loss in- 
cidental to the conduct of the business and allow- 
ance must be made in respect thereof in assess- 
ing income tax on the profits of the business. 
Boarding expenses of servants and expenses paid’ 
to the servants to proceed to their homes from the 
place of employment and to return to it are incurred 
in order to retain the services of the servants for 
the benefit of the business and to increase their 








efficiency and such payments must, therefore, be re-- 


garded as incurred solely for the purpose of earning 
the profits or gains ofthe business and allowance 
must be made in respect thereof in assessing such 
profits to income-tax. 

The Assistant Commissioner of Income-tax when 
hearing an appeal under ss. 30 and 31 of the Inccme 
Tax Act cannot assess a source of income which 
was. not assessed at all by the Incomé Tax 
Officer. Pat JAGARNATH THERANI v. COMMISSIONER OF 
INGOME Tax, BEHARB AND Ortaga,6 P. Ls T.166; (1925) 
A. I. R. (Pat.) 408: 4 Pat. 385 777 
———— 8. 10 (2) (HD, (iIx)—Share of profits paid in 

lieu of interest on capital, whether exempt from 

assessment e. ` 7 

Where a firm borrows. capital under an arrange- 


by * 


ATA H 


ment whereby the lenders are emtitled to a certain, 


specified share in the profits of the firm, but are not 
liable for losses, -the share of the profits paid to such 
lenders is not exempt from assessment to income-tax 
either under cl. (tii) or under cl. (ix) of sub-s. (2) of 
s. 10 of the Income Tax Act, inasmuch as the amount 
payable to the lenders is dependent upon the earning 
eof profits and cannot be regarded as expenditure 
incurred solely for the purpose of earning such 
profits or gains. B COMMISSIONER ‘op INCOME-TAX v. 
JAMAL Nur MAHOMED & Oo; 27 Bom. L: R. 219; (1925) 
A. I. R. (B.) 251; 49 B. 362 848. 


“` Giv.; (1925) A. I. R. (AJ) 287; 47 A. 372 


Ful. 88} * 
Income Tax Act—1922-loontd, 


á e. . 
$9 35, 66—Reference to High Court—~Order, 
whether can be questioned by Bench hearing reference 
e, —Mistake apparent on face%f record, what amounts 
to, : - 


” Where the Highs Court has once directed the Com- 
mission Income-tax to state a case, it is not 
competent to the Bench hearing the reference to 
question the-validity of the order directing the refer- 
ence. to be made, ° . - h 
Certain collieries were separately assessed to Incoms 
Tax for several years, including the year 1922-23. 
The returnasin respect of these collieries. were made 
in the name of certain persons who represented them- 
selveg. to be the owners of the collieries. After the 
assessment for the year 1922-23 had been made, it 
was represented to the Income Tax Officer that the 
collieries were the.property of a firm who also carried 
on business in Bombay. The Income Tax Officer 
thereupon called upon the firm to show cause why it 
should’ not be assessed at a higher rate based on the 
total income of the five collieries. The firm thereupon 





~ filed .a petition asking fora rectification of the ori- 


ginal assessment on the ground that their Bombay 
- business had shown a considerable -loss in the pre- 
vious yeare the amount of such loss exceeding: the. 
profits made by the collieries. 
disallowed. On. a reference to the High Court: 
` Held, that there. was no mistake apparent on the 
record of the assessment within the meaning of s. 35 
of the Income Tax Act, and that the assessee ‘was not, 
therefore, entitled to any deduction or refund. Pat 


TRIKAMJER JIWAN Das v. COMMISSIONER OF Income TAN, 
(1925) Pat. 17; (1925) A. I. R. (Pat.) 352;4 Pat: 224, 


170 


S. 66—Appeal, right of—Assessee when can 
raise point of law, i < 7 
‘. + Section 66 of the Income Tax Act does not give a 
right of appeal. 
Where the Commissioner holds that there is no point 





- of law the assess2e has to satisfy the High Court that’ 


a distinct point of law was raised before the Com- 
missioner aud treated by him asa mere question of 


iacet, 
The High Court will not entertain points which, 


were not tirst taken in the original proceedings before 
the Income-Tax Officer, and also submitted clearl 
and definitely to the Commissioner by way of appeal: 
so as, to enable him to pass a decision upon them, 
and to set out the facts in stating the case, which 
raise the law point A MAKHAN Lat-Ram Sarup, In re, 
ae L. J. 40; L. R.6 A. 174 Civ; (1925) A. I. R. (AJ 
<3 . ©. 9f 
sg, 66-——-Wagering contracts, income arising 
Jrom—Tax, whether can be levied. i 
The profits or losses arising from wagering con- 
tracts should be taken into account in an assessment 
- for income-tax purposes. A In the matter of Mrssrs. 
*OUUNNILAL-KaLyan Das, 23 A. L. J. 63; L. R. 6 A. 204 
95 
Sea Insurance, oral, 
See Stamp Act, 1899, 
545 





Insurance—Contract for 
sadi of—Suit for damages. 
BTS 

interest—Debt—-High interest—-Rate, proper. 

, Plaintiff sued to recover Rs. 528 principal and 

Rs. 825 interest charged at the rate of 25 per cent, 

compound : interest with half yearly rests. | There 

had been somé agreement, express or implied, to 
pay interest but the rate agreed upon between the 
parties was not proved. ‘The Court allowed interest 


GENERALINDEX, = 


Their petition was, . 


-e wa 


1118 


Interest—coneld, . i 6 . ə 


. 


e . 

at 6 per cent. simple. interest, It was found that the 
debt itself was made up to an appreciable extent bE 
previous interest charged at 25 per cent. : 


-~ Held, that, under thes circumstances, the rate af 


which interest waa allowed by the Court was not 
too low. eL KEWAL Ram v.* RAHMAT Kuan, 26 P. L. R. 
29; (1925) A. I. R. (1..) 450 e 2176 
Decree against major and minor defendants 
—Interest, whether can be allowed—Future interest 
—Discretion of Court—Appellate Court, interference 


Where®a money decree is passed against several 
defendants, some of whom are minors and the éthers 
are majors, the mere fact that the extent of the 
liability of the minor defendants-is not co-extensive | 
with that of the major defendants,ewoulde not dis~ 
entitle the plaintiff from recovering interest on the 
amount of the decree from the major defendants, if 
he is otherwise entitled to interest, 

A claim for future interest is a matter within the 
discretion of the Trial Court, and where -it is not 
shown that the discretion has been improperly exer- 
cised the Appellate Gourt will not interfere with the 
exercise of guch discretion. L BENARSI Das v. Hira 
Lau, 7 L. D. J. 1; 11925) A. I R. (L.) 308 240 
International Law—Submission to, foreign Court 

Jurisdiction. 

Under the rules of international Jaw personal sub- 
mission to the jurisdiction of a foreign Court gives 
that Court jurisdiction. M. KRISHNA SWAMI CHETTI v. 
MADHAPPA CHETTIER, 21 L. W, 330 `’ 492 


Interpretation of Statutes. See CALOUTTA RENT 
Act, 1920, 8,1. - : . 13 
— Bombay Regulation (V of 1827)—Limitation 
Act (XV of 1877), s. -26—Easemenjs Act (V of 
1882), s.15—-Law of Limitation, application of— 
Crown, whether excluded from operation of Statute 

—Common Law of England, applicability of. 
The Law-of Limitation which prevails when a suit 
is brought applies to that suit, unless it be shown that 
one cr other of the parties has acquired vested rights 
under some earlier Statute of Limitation. 

Unless the Crown is specifically mentioned in a 
Statute (e.g. 8. 26 of the Limitation Act XV of 
1877) itis excluded from its operation and this rule 
applies not only to the Statutes passed by the Britich 
Parliament but also to the Acts of the Indian Legis- 
lature: 

The Common Law of England on the subject of 
acquisition of prescriptive rights against the Crown 
is inapplicable in India but if ‘@ be applied, there 
would be no prescription against the Crown. $ 
GANGARAM V. SECRETARY OF STATE FOR INDIA 757 


| durisdictlon—Civil cases in Benares” Courts—A p- 


, plication to 
e whether can give decision. 

The High Cougt has no power to give decisions in 
applications submitted to His Highness the Maharaja 
of Bénares, in civil cases, from the Benares State 
Courts, and referred by the Maharaja to it for its® 


Maharaja of Benares—High Court, 


` opinion.® A SHEOBODH -Ram TELI v. Suva Prasan, 23 A. 


L. J. 34; (1925) A. | R. ʻA.) 293; 47 A. 322 „e 23 
Karachi Port Trust Act (VI of 1866), s. 15 (2) 
(e)-—"Tterest”, meaniny of—Port-Trustee— Person 
having interest in Joint Stock Company, whether 
disqualified. - . 4 o 
The word “interest” in s. 1B of the Karachi Pert 
Trust Act means a material or pecuniary interest and 
not a mere remote. or speculative advantage, 


» KARAOHI 


oe 


ilii |, INDIAN 
Karachi Port Trust Agt—cdneld, í 


¿A paid manager ora salaried servant of a Company 
cannot be said to have an “interest” in the business 
of the Company as contemplated by this section, buta 
person who is entitled in ad@ition to his salary to re- 
ceive a commission or bonys on the total profits of the. 
business done by the Company, must be @eemed to 
havan “interest” in such business. 

Under the proviso to s. 15 of the Karachi Port 

‘rust Act, however, a person cannot be deemed to 
have an “interest” or share by reason only of his 
having an interest onshare in any Joint Stgck Com- 
pany, which shall contract with the Karachi Port 
Trust, soas to be disqualified from acting as a Port 
Trustee. $ PEARSON v. TrusTEES oF Tus Port or 

4 ‘ 939 


. ® e 
Land-Acquisition Act (| of 1894), ss. 3 (f), 6 
(3), whether ultra vires—Public purpose, what is-- 
Acquisition of land to provide house sites for poor 
people, whether public purpose—Declaration, whe- 
ther can be questioned by Civil Courts—Village site, 
what 18, . 


There is nothing in the Government of India Act’ 
or in any other Act of Parliament which in any way 
limits the power of the Indian Legislature to frame 
laws for the acquisition of land. The Land Acquisi- 
tion Act, therefore, is not ultra vires of the Indian 
Legislature. ; 

‘sue inalan Legislature has power.to frame laws 
for the acquisition of private lands and has power to 
frame provisions in the Act for the purpose of carry- 
ing out the object of the enactment. One of such 
provisions is that contained in el. (f) of s.3 of the 
Land A’cquisition Act which declares the doing of a. 
certain act to bea public purpose.. It is not open to 
a Court to go’ behind the act and say that it is not a 
public purpose. - f 

Clause (3) ofs. 6 of the Land Acquisition Act - 
which enacts that a declaration that an acquisition 
ip intended for public purposes is to be conclusive of 
that fact, does not-+ake away the right of suit of the 
person whose property is being acquired and is not, 
therefore, ultra vires: - - 

The Government is the proper authority for decid- 
ing what a public purpose is. When Government 
declares that a certain purpose is a public purpose it 
must be presumed that the Government is in posses- 
sion of facts which induce it to declare that the pur- 
pose isa public purpose. 

Where the primary object is personal gain whether 
that be of a privates individual or of a Company the 
public benefit resulting from the action of the person- 
or Oompany is too remote and the purpose cannot be 
said to be a public purpose. 

It isnot possible to define what a public purpose 
is, but there can ge no doubt that the provision of 
house sites for ppor people is a public purpose for it ° 
benefits a large class of people andenot one or two 
individuals. .`> é 
e Where an acquisition of, land is declared by the 
Goverament as being made fora purpose which the’ 
Legislature has declared to be a public purpose, it is 

“mot opefi to the Court to go into the question whether 
the purpose is a public purpose or not. > 

Where the Legislature has acted within itd powers, 
it is notopea toa Municipal Court to question the 
legatity of the provisipns of the enactment passed by 
the Legislature. If an enactment or any provisions 
thereof is ultra vires of the Legislature, it would be 
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Land Acquisition Act—contd. 
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open to the Court*to question the legality of the enact> 
ment or the provision’ e H ` i 

“A village siteis not land reserved in a village ® 
for communal purposes but land which is reserved 
for being parcelled out as house ¢ites aml also all 
the. lands on which houses have been” byilt. «M 
VEERARAGHAVACHARIAR V. SECRETARY OF STATE FOR INDIA, 
48 M. L. J. 204 : 4 


——_—— $.18—Suecession Act(X of 1865), s. 187— 
Civil Procedure Code (Act V of 1908), ss. 10, 151 
—Land acquisition proceedings -~ Compensation, 
apportionment of —Reference to Court—Title claimed 
under Will—Probate proceedings pending—Stay of 
proceedings—Inherent power ‘of Court—Muham- 
madan Will—Probate. whether necessary. 7 
Where a dispute as to the titlé.to receive compen- 

sation awarded under the Land ‘Acquisition Act is 
referred tothe Court under s. 18 of the Act, a decree 
made in the proceedings renders the question of title 
res judicata in a subsequent suit between the parties 
to the dispute or those claiming under them. 

There is no provision of law which renders it 
obligatory in the case of a Muhammadan Will to take 
out Probate. On the other hand, there js nothing 
which prevents Probate being taken out of a Muham- 
madan Will. i ; 

A Court has inherent power to-postpone the hear- 
ing of a suit pending the decision of a selected action 


- and to make anorder for the stay of cross-suits on 


the ground of convenience. This inherent power’ 
should not be capriciously or arbitrarily.exercised but 
must be exercised to facilitate that real and substan- 
tial justice for the administration of which alone 
Courts exist. 

A dispute as to the title to receive compensation 
awarded under the Land Acquisition Act was referred 
to the Court under s. 18 of the. Land Acquisition 
Act, The property which had been acquired belonged 
originally toa person who was dead, and one of the 
claimants based his title on a deed of gift from the: 
heir of the deceased and the other claimed under a 
Will executed by the deceased. Tho proceedings were 
adjourned on several occasions and on the date when. 


they were taken up for hearing, the claimant at whose `’ 


instance the reference had been made, and who 
claimed under the Will of the deceased, prayed that 
the proceedings may be stayed till the decision of his 
application for Probate of the WH] of the deceased 
which was pending in the High Court. This prayer 
was rejected and the petitioner then prayed for time to 
enable him to produce the Will which had heen lodged 
in the High Court. This prayer was also ,refysed and 
the proceedings were dismissed with costs: 

Held. (1) that the dismissal of the, proceedings wgs 
unjustified and should be set aside; 

(2) that it was desirable that a conflict between the 
decision of the Probate Court and the decision of the 
Improvement Tribunal should be avoided; ° 

(3) that of the two Courts the Peobate Court was 
in a better position to pronounce upon the validity of 
the Will and that, therefore, the proceedings before 
the Improvement Tribunal should be stayed till: the 
termination of the- Probate proceedings in the Probate 
Court. G ABDUL ALIM ABED v. BADARUDDIN AHMED, ` 
28C. W. N. 295; (1924) A. I. R. (C.) 757- - 1023 


$8.18, 30—Party failing to appear before 

. Collector—Reference to Court—-Claim referred to in 
reference---Locus standi of claimant to be heard, 

. . | 


‘ 
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Land 'Aoqilisition Act—contd, 


Petitioner was the mortgagee of certain property 


which Gras being acquired under th8 provisions of the 
Land Acquisition Act.” He didfot appear before’ the 

and Aquisition Collector as he had no notice served 
on him of the proceedings. The Collector, however, 
made a tef@rence te Court under s. 18 of the Act and 
therein, refefred to the claim of the petitioner to a 
share of the compensation awarded in respect of the 
land. The Court served notice on the petitioner 


under s. 20 of the Acs, calling on him -to submit . 


statements of his claim, but subsequently refused to 
entertain his claim on the ground that no award had 


been made im his favour and that he had failed to . 


obtain a reférence under s. 30 ofthe Act: On revision: 
Held; (1) that the reference to the petitioner's claim 
in the reference made by the Collector under s. 18 óf 


- the Act amounted to a reference under s. 30 of the 


- W. N. 340; (1925) A. I. R. (CO) 630 


Act; 

(2) that in any case in view of the reference to the 
petitioner's claim made by the Collector in his refer- 
ence the petitioner was entitled to be present on the 
hearing of the reference under s.18 of the Act and 
that the Court was bound to adjudicate on his’ claim. 
C SURENDRA Natu TAGORE w. K. B. BONNERJEE, 





~$3@ 23, 26 (2)—Land acquisition case— 


29 C. ; 
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Appeal to ‘Privy Council, whether lies—Market . 
value, determination of, principles governing—Privy ` 


Council,- interference by. 

The principle upon which valuation of property 
compulsorily ‘acquired should be measured is to 
calculate the value to the seller of the property in 
its actudl- condition at the time of expropriation 


with all:its existing advantages and with all its. 


possibilities, excluding any advantage due to the 


. earrvivg. out of the scheme for the purpose of which 


the property is compulsorily- acquired. 

` .Wuere tue question of compensation for property 
compulsorily acquired is referred to the District 
Judge and there is an appeal to the High Court 
from thé decision of the District Judge, the judg- 
ment of the High Court is open to appeal:to tha 
Privy Council in the same manner as if it were a 


judgment in an ordinary suit, by virtue of sub-s, (2) 


of s. 26 of the Land Acquisition Act. 
The Privy Council will ` not 


interfere with 
jedamcnts of the 


Courts in India as” to matters 


nvolving valuation of property and similar ques- ; 


tions ; where knowledge of the circumstances’ and 
of the District may „have an important bearing ‘on 
the conclusion reached and unless thére is something 
to show, not merely that. on the balance of evi- 
dense, it would be possible to reach a different 
eonclusiog; bit that the judgment cannot be’ sup- 
ported as it stands, either by reason of wrong appli- 
cation of principles or becauss some important points 
of the evidence have been overlooked or misapplied. 
P C NARANGA Das v. Secretary or Stars ror INDIA, 23 
A. L. J. 113; 20. W. N. 137; 48-M. L. J. 386; (1925) 
A.I. R. (P.C) 91° R 6 A. (P.C) 64; 27 Bom. L. 
R.-783; 6 L. 69; 29 C. W.N. 822 (P. C.) ~ 556 
Land acquisition .proceedings—Landlord and 

tenant-—Building and agricultural purposes—Appor- 

tionment of compensation. 

In proceedings under the Land Acquisition Act, 


whether the land acquired is agricultural land 0g . 


land fit for building purposes, the value-that has to 
be ascartained is its market-value. 
the market-valwe, the. fact that the land may possibly 
be used for building purposes has fo be considered, 
atone e « - =- of E 


In ascertaining’ 


NG 


Land acqulsition proceedings—toneld. . 
n . 4 -* 

“Where land, which was:never put to agricultural 
uses, is to be valued on account, of its possible ‘us& 
for building purposes, the extra value, which it 
: receives, should be pr@gortionately distributed be- 

tween the tenant and the zemindar in proportion to 

their interests. se 

Where, “however, there is no extra value tẹ be 
given to the land if used for building purposes, the 
proportion between the zemindar’s and the tenant's 
interest remains as if the vajuation is made on the 
footing that it is agricultural lend. M Rasa of 

Prrrapur 6. RRVENDE DIVISIONAL OFFICER, Cocanapa, 21 

L. W. 88 238 


Landiord and tenant. See TRANSFER OF PROPERTY 
Act, 1882, 8. 111 (g) N 


Arrears of rent, suit to recorer—“Ragam 
sawai”, claim for, whether recoverablo—Jurisdiction 
of Civiland Revenue Courts—Objection to jurisdic- 
tion not taken in Trial Court—Appeal to District 
Judge—Objection, whether can be taken in second 
appeal, e 

_ Where a certain amount described as “ragam sawai" 
is recorded „in the settlement papers as payable by 
the tenant to the landlord, the amount may be recovers 
ed by the landlord in a suit for arrears,of rent. 

Ina suit for arrears of rent a certain amount was 
claimed as “ragam sawai“ in addition to the arrears. 
The suit was filed in the Revenue Court and the 
-defendant did not object to the jurisdiction of the 
Court to decide the suit. The Court of first instance 
dismissed the suit with respect tothe “ragam sawai" 
but the District Judge, on: appeal,’ decreed this por- 
tion of the claim also. In second appeal an objtction 
was taken that the claim for recovery ofthe “raqam 
sawai" could not be maintained in the Revenue Court: 

Held, that the question of jurisdiction not having 
been raised in the Court of first instance and an 
appeal against the decree of the Trial Court having 
been taken to the Court of the District Judge, who 
was the Appellate Court for both Cjvil and Revenue 
Courts, the question of jurisdiction could not be 
raised in’ second appeal. ‘A Nema SINGH v, KULSUM- 
un-nissa, L. R. 5:4. 209 Rev. 392 
——— Construction of document—Rent-note making 

no provision for payment of assessment—Enhance- 

ment of assessment, liability for—Intention of par- 
ties—Equity. 

Plaintiff obtained a lease of a plot of land from the 
defendant and executed a rent note in respect thereof 
in the following terms :—"This rgnt-note is passed 
in respect of the whole land as such. The rent in 
respect ofthe land as is included within the bound- 
aries -ag mentioned above shall fe paid eby us from 
this day every year annually at the rate of Rs. 19 per 
year immediatel¥ on the completion of the respective 
Year and’in case there happens to- Ve any default in 
payment as above, then we shall be paytng interest on 
the overdue-sum of rent, at the rate of .two-per cent. 

er month. In case we happen to sell to any one the 

uildings standing on that‘and or if they are given 
away by «vay of gift to any one, then you should 
recover the rent as mentioned above from such ferson 
(transferee); you shall not have the right to recover 
more rent-@nd you should not take it. We shall go on 
paying rent as mentioned above as long as we and 
our heirs make use of the said land abiding hy the 
erms of this karar ; we shall enj@y the bnildings and 
he: Agar and the Gardéhs, etc., in this land in any 
way we like and if any one sets up hisclaims agains; 


o 
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this land, it is you who are to ward off the same and 
we shall nof be caused any trouble in that behalf.” 
‘The assessment on the land which was nearly Re. 1 was 
paid by the landlord for sevèra} years anf then it was 
raised to nearly Rs. 60 a year, whereupon -defendant 
claimed that the increased assessment must be paid 
by Che plaintif. Ina suit by the plaintiff for a decla- 
gration that he was not liable to pay the increased 
agsassment : > - 
: Held, (1) that the conduct of the parties showed 
that the assessment was-intended to be paid by the 
Jandjord, and that the parties at the time of the execu- 
tion of the rent-note did not anticipate and did not 
provide for such an increase in the assessment as was 
subsequently made ; . 

(2) that having regard to the terms of the document 
i was equitable that so long as the assessment did not 
exceed Rs. 19 the landlord must bear the burden of 
that increase in the assessment, but that when the 
assessment was increased to such an extent that it 


exceeded Rs. 19 it was not equitable that the landlord i 


should pay the enhanced assessment for.the benefit 
of the tenant and that, therefore, so far as the enhanced 
assessment was in excess of Rs. 19 the burden must 
ultimately fall on the actual occupant, that is, the 
tenant. B LADHURAM MANORMAL MARWADI ~v. BALE 
Moniman TLLIYAs Memon, 27 Bom. L. R. 95; (1925) A. 
I R. (B.)168 : 96 


, 


nate tenancy—Invalid notice acted upon by landlord, 
effect of—Provincial Small Cause Courts Act (IX of 
1887), s. 25—Revision, delay in filing, effect of— 
Diligence, proof of, 


An invalid notice to terminate a tenancy given by a 
tenant is ingperative unless it is accepted and the 
defect is waived by the landlord. 

One of two joint tenants who.had rented the pre- 
mises on a monthly tenancy gave notice to the land- 
lord on the sixth day ofa particular month, that he 
intended to vacate the house. Thereafter, the rent 


- pills were made but by the landlord's clerk in the 


name of the other tenant alone and the name of the 
tenant who had given notice was added subsequently 
to the rent bills: ; SA 
Held, that the notice given by the tenant to termi- 
nate the tenancy was invalid, but, having been acted 
upon by the landlord, the tenant ceased to be liable 
for the rent after the ‘landlord had begun to act upon 
the notice. -~ < 
—Délay in filing a revision petition is not a sufficient 


~ reagon for throwir®§ out the petition where the cir- 


cumstances of the ease show that the petitioner has 
been diligent. R Morcan v. AnMED Moora Dawoop 
Yacoos Anfen, 4 Bur. L. J. 5; (1925) A. 1. R. (R.) 206 
i . 512 
Karumkozhu tenure in Malabar—Mortgage 
‘by tenant—Rorfeiture-—Waiver—Receipt of rent. 
Land held on karamkozhu tenure *in Malabar is not 
liable to forfeiture? on an alienation by the tenant. 
Receipt of rent*by thee landlord after a forfeiture 





has been incurred, operates asa waiver of éhe forfei- . 


ture. e M Banatoor KRISHNAN v. KUNKAN NARI 


294 
Payment in respect of jutce-yigiding palm 





trees. 


In a suit for rent the landlord alleged that there - 


was acustom of the village whereby ‘the tenant in 
addition to the rent® for the land was also liable to 
pay to the landlord a cartain sum by way of safrat in 
respect of palm trees when they became juice-yield- 


oo a INDIAN OASES, 


Joint tenants—Notice by one tenant to termi-. 


_ Landlord and tenant—contd. 
: 


ing. The evidence relating to the existence of the 
custom éxtended to mos of twenty years before 
suit and it was found that the raiyats had been pay-* 
ing sairat without question to the landlord: | 
Held, that the evidence adducegl was sufficient to 
prove the alleged custom. Pat Ramesnw@r SINGH v. 
Wazoo Hag, (1925) A. I, R. (Pat) 356; 3 Pat? È. R. 1; 
6 P.L. T 611 ; 948 
Rent-free homestead land—Falkar rent, suit 
to recover—Record of Rights, entry in, construction 


of. : 

Plaintiff sued to recover falkar rept from the 
defendant who- was a tenant of rent-free homestead 
lane. The entry in the Record of Rights with regard 
to the trees standing on the land. was as folloys:— 
“Half share of the tenant and half share of the malik:" 

Held, that the entry in the Record of Rights merely 
meant that the landlord was entitled to half the share 
in the trees mentioned and that the tenant was 
entitled to the remaining half share in those trees, 
and that the estry did not entitle the plaintiff to 
recover falkar rent. Pat Sarsan Lat v. BHUPLAL 
MISBIR ie ` 1016 
Rent-free title, claim of—Non-payment of 
rent for long period, effect of—Presunption—Bat- 
wara papers, admission in, whether admissible. 


OD a 


An open and adverse assertion by .a tenant that , 


the land which he has held. is rent free, may, 
after the lapse of the period of limitation, create a 
presumption that the tenure has been held without 
payment ofrent even as against the landlord. 

Where lands are within the zemindari of the 
landlord, it is for the tenant who sets up a right to 
hold the land rent free to prove the source of the 
acquisition of his right. eau 

Where in proceedings under the Estates 
Partition Act between landlords, to which the ten- 
ants are not parties, itis conceded by the. landlords 
that certain lands are held rent free by the tenanta, 
the admission may subsequently, be availed of ky the 
tenants in order to show that the lands ara held by 
them rent free. CG Cuarrra Naru v. BABAR Att, 29 O. 
W. N. 333; (1925) A. I. R. (0.) 635 - 835 
——— —Tanjore Palace Estaie—Kaval fee, whether 

leviable—Madras Regulation I of 1816, effect of. 
. On the, death of the Rajah of Tanjore, the villages 
comprised in the Tanjore Palace Estate were an- 
nexed by, the East India Company in exercise of its 
soverign powers. In 1862, Government granted these’ 
villages to the heirs ‘of the late Raja with the liabil- 
ity to pay the jodi or kaval fee. The kawal fee 
was collected from the tenants’ for along time, Ina 
suit by the landlord for rent including sthee kaval fee 
from the tenants it was pleaded that the Madras Re- 
gulation Iof 1816 was inapplicable and that theim- 
position was illegal: : 

Held, (1) that Madras Regulation I of 1816 regulat- 
ed and put upon a statutory basis the collections that 
used to be made for the purpose of maintaining tlfe 
Police force and the kaval fee b&came a legitimate 
demand at least from 1856 to 1862; 

(2) that the Regulation hecame applicable to these 
villages on their annexation and when the grant was 
made in 1862, Government simply handed over the 
villages with the burden for the maintenance of the 
Police which the Government was then maintaining 
and that, therefore, the ‘kaval’ was not an illegal 
cess or exaction by the landļord. 6 

The mere fact that a certain cess or fee is paid 
by the tenant for a number of yegrs is not by itself 
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A 


a sufficient ground for holding that it must have had” 


a legitimate origin. But in considtring whether the 


cess is legal or illegal; the ‘eifcumstance that it has. 


been paid fora number of years may be taken into 
consideration. M Wenxararama IYER v.’ R. NARAYANA- 
SWAMI IYER, e> - 4 958 


Land Registration Act (VIIB. C. of 1876), s 78., 


See BENGAL Tenancy Act, 1885, s. 60 ` 


Legal Practitioners act (XVIII of 1879), s. 13— 
‘Legal practitioner employed by complainant in cri- 
minal matter, duty of. DN 


A legal yftactitioner assumes a serious resporisibil-, 


ity in invoking the criminal law on behalf of a client. 
His function is not merely that’of a machine and he 
must not transmit to the Court any’ half-truths and 
insinuations which his clients desire him to récord. 


. He is‘bound before presenting a complaint to make 
; duó enquiries of his clients and to act with such‘care , 


and prudence that his good faith cannot successfully 
be questioned. A Fn the matter of KisHori Lat, 23 


_ ALL, J; 125; (1925) A I R. (A) 247; L. R. 6 As. 244° 
“Or. 26 Or. L. J. 776; 47 A. 377 408° 
` ` Letters Patent (Bomi), cl. 15—Summary suit— ` 
-Order allgwing apiéndment of title of. suit, whether , 


appealable. S É ere n 
When a plaint has to be re-declared. owing to 
leave to amend being, granted the amendment is 


© treated as if it had .originally. stood in the plaint. | 
- The declaration of’a-plaint has,, however,’ reference 


.to the paragraphs.’of the plaint. The title of a 
- summary -suit can be amended by deleting the word 
“summary” without'theré being any necessity to_re- 
declare the plaint. , The only result of such an amend- 
mënt ‘is to deprive the plaintiff of the advantages 
which would'accrue to him from ‘the suit being 


- entered as a sumfpary, suit., Such an amendment 
does not convert the, suit into another suit ‘of a ` 


' different character. - An order allowing such ameni- 
ment is” merely an order regulating the proceduře 


‘according. to which the suit is to be tried. It does... 
not -in any” way. affect the merits of the question in, 


issue between tHéparties by determining some right 
or -liability „and “Is not appealable under cl. 15 of 
the. Letters Patent of the Bombay High Court. B 


| MANILAL OHUNILAL CHOKSI v. MANILAL DAMODARDAS 


e 


Mopy, 27 Bom. L. R. 99; (1925) A. IL R. (B.) 159 100 


Letters Patent (Mad), cis. 15, 16, 36. See C. P. 
_C., 1908, s: 96 : - 857 
——— ol. 1§—Partiti 

maintenance— Judgment —A ppeal. b . 

An order of'a Judge on the Original Side of the 
High Cort directing c 
plaintiff in the course of the trial of a suit for partie 
tioh isa “judgmeént” within the meaning of cl. 15 of 
the Letters Patent of the Madras High Court and as 

„Such is afpealable. : . 
+ In cases where jhe plaintif is not clearly entitled 


* tosome relief in the suit, Courts should refuse to 


make interim orders for advancement of income. M 
Yousor Sanes v. SUBBHAN Brat, (1925) .M. W. N. 109; 21 


L. W. 308; 48°M. Li. J. 395; (1925) A.I R. (M) 443: 
: a 9 


09 


Limitation—Application for leave to sue as pauper— 
Order directing payment of Court-fees~Limitation, 
commencement of, P ik 
Where a plaintiff asks;for leave to sue in forma 

pauperis the period! of limitation ceases to run’ from 
`% . $- go R = Eis 


. ? 


ckstkat isbick, 


ee 
sa 


Limitation-—concld. + e. 


‘obtain a relief of an interlocutory “nature 
‘motion,.and necessarily the first step which h as to be 


(1924) A. L R. (B.Y 26 


on suit—Interim order of 


maintenance to be paid to the ~ 


e e 
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. 
the date of the presentation’of the application for 
leave. Though it is called an application it is prab- 
tically a plaint, and limitation can cnly be com uted 
till the datesof the preseféation of the plaint. li eub- 
sequently, owing to the finding of the Court that the 
plaintiff js not a pauper om by reascn of his inhcrit- 
ing some property or of some legacy being lat to 
him, it is proved that he is not a pauper, and the Ccurt 
directs him to pay the Court-fee on the plaint, it wculé 
not enable the defendant tp the suit to say ibat 
the suit is out of time, if on the date on wlich 
the Courtfee is paid the limitaticn for the cuit 
has expired, unless it is found that the appliteticn 
was purposely made to‘ avoid paying the Court-fee. 


' M VEERASAMI NAIDU v. Sryacuru NATHA PILLA 21 L. 


.W.lll . s o o e 234 
——-, commencement of. See LIMITATION Act, 
1908, Scs. I; Arr. 20 a 117 


Date of application—Notice of motion, uhe- 
ther application. : 
The usual procedure, where a party wishes to, 
is by 


taken ‘is to efile a notice of: motion in Court. 
Therefore, for the purposes of limitatio when an 
application of this nature is to be made. to the Ccurt, 


- iff commences to be made when a notice of metion 


- B VEN- 
L. R. 484; 47 B. 764; 
ae 4 440 
E law of—Crown; whether excluded frem 
operation of Statute. See INTERPRETATION dy STATUTES 


. 757 


Limitation Act (KV of 1877), 8 26. See INTERPRE- 
; TATION OF STATUTES ° 757 


——— Sch. Il, Art..47—Criminal Procedure Code 
“(Act Vof 1898), ss. 8, 522—Order directing restoras 


is first filed‘in the- proper office of the Court, 
KAPAIYA V. NAZERALLY, 25 Bom. 


’ “tion of property—Suit for possession—Limitation— 


Persons not parties to order, position of. 

The combined effect of the Limit&tion Act of 1877, ` 
and s. 3of the Cr. P. C. is that Art. 47 of Sch, 
II to the Limitation Act of 1877 is not confined to 
orders under Chapter XI of the Cr. P. O. but applies 
also to an order under s. 522 of the Code. 

‘Ar order restoring possession under s. 522 of the 


“Or. P. C. is an order-respecting possession of property 


within the meaning of Art. 47 of Sch: II to the Limita- 
tion Act of 1877. ` 

` Anorder under s. 522 of the Cr. P.O. can cnly`be 
binding between the parties to Re order, and can 
have no finality in favour of one who is not a party 


. and does not claim under a party.e M PAKKI Apinara- 


YANA v. NAMBURA SURAMMA, 48 M. L. J. 372° 744 


Limitation Acttix of 1908), consgruction of~-Suae 
# pension of time. R 

“Subject to the exemptions, exclusions, mode of come 
putation, and the excusing of delay, etc, which are 
provided in the Limitation Act, the language of the 
third column of the First Schedule should be so iatere 
preted as*to carry out the true intention of the Legis- 
lature, that is to say, sby dating the cause ofe ction 
froma datg when the remedy is available to the 
party. Thi is a rule of construction and not a rule of 
law. C Dina Natu SAHA Roy v. JADU Naty Biswas, 29 
GO. W. N. 202; (1925) A. I. R..(0.) 456 . oe 180 


z 8-2 (3) —Stantp Act (IT of 1899", 8. 2 (5) (On 
Instrument _ containing promise to re-pay loan of 


ki 





. 
s . 


. e 58; 12 O. L. J. 94; 41925) a. I. R. (0.) 371 - 


e e 


2. INDIAN bastu, 
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e 
grain with interest in kind, whether bond—Inter- 
“pretation of Statutes. ` f ' 

The language of every enactment must be construed 
as far as possible in accordance with the terms of 
avery other Statute which it does not in express terms 
modify or repeal. © 


$ J 

A document containing a stipulation for the re-pay- 
ment-of a loan of grain with interest in kind is a 
Wond as defined in s.2, cl. (5), (c) ofthe Stamp Act 
and must also be regarded asa bond within the 


meaning of s, 2, cl. (3) of the Limitation Act. L 
Wapuawa Mat v. Karim Bux, 1 L. C. 497: L. 276; 
- (1925PA. L R. (L) 415 844 


8. 5—Appeal filed beyond limitation—Mis- 
. take of Vakil—Sufficient cause. 

° .Whereean appeal is filed after the expity of the’ 
period -of limitation owing to the mistake of the 
appellant's Vakil in calculating the period, the delay 
in filing the appeal may be excused under 8.5 of thé 
Limitation Act. M KANDASAMI MUDALIAR v. ARUN- 
CHALA OnETTr, 21 L. W. 24; (1925) A.LR. (M.) 462 114 
~——-~ $. 5—Givil Procedure Code (Act V of 1908), 

s. 115, 0. XXII, r.9—Application to excuse delay in 
setting aside abatement of suit-- Explanation for 
delay-—Revision. ` ; $ 
On an application under s. 5, Limitation ‘Act, to 
excuse delay in making an application to set aside 

, an abatement of a suit, if there is no evidence at 
all before the Court explaining or accounting for the 
delay in making the.application, any order that may 
be purported to be made under the section excusing 
the delay is an. order made without jurisdiction or 
is the result of material irregularity in the exercise 
-of jurisdiction so as to be liable to be set aside in 
‘revision under s. 115, O. P. 0, . 

n an apptication under s. 5 of the Limitation Act,- 

. what the Court, has to see is, whether the petitioner 
has satisfactorily accounted for the delay of every 
day that has occurred between the expiry of the 
period `of -limitation prescribed and the actual date 
on which the application comes to be made. It 
ig only in cases: where such an explanation is fur- 
nished and. accepted by the Court that it is really 
empowered under the terms of the section to excuse’ 
the delay. .M SUBBARAYA PILLAI v, Govinpasamy, 21 L. 
W. 220; (1925) A. I. R. (M.) 494 905 


-——— $. 5, Sch. l-Art. 173—Application for re- 
Diei =Lamitation, extension of—Long unexplained 
delay. | 
In exercising: discretion in favour of an applicant 

under s, 5 of the imitation Act; a Court. must be 

satisfied that.the applicant has not been guilty of 

-unnecessary laches. e > 
The perio® of limitation prescribed for an applica- 

tion for review is 90 days from the dete of the decree 

following the judgment under Art. 173 of Sch. I to thg 

Limitation Act gnd an unexplained delay of 74 months 

cannot be excused under s. 5 of the®Limitation Act. 

O MUHAMMAD MUMTAZ ALI v. UGRAJ Sinau, 20. W, N. 

270 

-—— man 89. 6,7,8. See HINDU Law ° 249 
=e S. 10, Sch. |, Art. 180—Trusts Act (II 
of 1882}, s. 7, Ch. IX—Minor, whether can create 
trust--Constructive trust, what is~-Perlon taking - 
charge of minor's property, whether trustee—Suit 
ig recover money recewed on behalf of minor— 
~ Limitation, e K 
eg s, 7 of the Trusts Act a minor cannot cfeate a 
4. USS.» . 


° i e 


"£1935 
“Limitation Act—1908—contd. 


The word “vest'® in s. 10 of the Limitation Act im- 

lies that the property becomes in law the property of 

the trustee. In all-trusts the trustee is the legal-owner 
of the property. . , 

_ The Trusts Act in Ch.-IX tgeats constructive 
trusts not as trusts but as “obligations in the najureeof 
trusts”. = 

- Plaintiff, while a minor, inherited certain property 
from her maternal grandfatherg Defendant, who was 
the father of. the plaintiff, took charge of the property 
and managed it for the plaintiff. After. attaining 
majority plaintiff brought a suit to recowr from the 
defendant moneys which she alleged that the defend- 
ant had received on her account and for which he had 

not accounted to her: ~ g 

Held, that the defendant was not a trustee óf the 
property buthad byhis acts incurred obligations 
similar to those of a trustee and that consequently the 
suit was not governed by s.10 but by Art. 120 of 

Sch. I to the Limitation Act. R Ma Taer May v, U Po. 
Kin, 3 R. 206 i 297 
—— s, 





8, 14—Suit filed in wrong Court—Limi- 
tation. See Mapras Estarzs Lanp Act, 1998, 8. L 


———— 8.18, See O. P. C., 1908, O. XXI, RR. tie 
— 93. 19—Acknowledgment, nature of—Partial 
acknowledgment, effect of. z 
Under s. 19 of the Limitation Act, the acknowledg- 
ment may be of a very limited type and an acknow- 
ledgment of a kind on which it would have been im- 
possible to found a fresh action for breach of the 
undertaking to pay, still the acknowledgment must 
be an acknowledgment of liability and not a repudia- 
tion of liability, 4 





An acknowledgment of a part of the plaintiffs - 


claim cannot be taken as an acknowledgment of a 
iability to pay the full claim and cannot, therefore, 
save limitation for the whole iclaim: § SECRETARY OF 
STATE FOR INDIA v. KOTUMAL MANGHANMAL, (1925) A. 1. 
R.{8.)8 : -122g 


8. 19—-Acknowledgment, what amounts to— 
. Plan filed with plaint, unsigned, whether acknow- 
~ ledgment. | h 4 
Section 19 of the Limitation Act must -be construed 
literally. An acknowledgment which would be re- 
cognized under s. 19 as starting a fresh period of 
limitation must be made in writing signed by the 
party against whom theclaim is made.* PA ; 
An admission made in a plan filed with a plaint 
but which is not signed by the plaintiff cannot be 
regarded as an acknowledgment within thé meaning 
of s. 19 ofthe Limitation Act. Such a plan might be 
regarded as a partof the plaint, but if it is not signed 
by the plaintiff any descriptive ‘words written on it 
cannot be regarded as a writing signed by the 


“ 


14, See O. P. O., 1908, O. XXI, r. 11 858. 


plaintiff and would not, therefore, &mouit to an ac”. 


knowledgment. L CHIMAN Lat v. Pam Riku 859 
ss. 19, 20—Mortgage—Sale of equity of 
redemption in portion of mortgaged property—Sub- 
sequent renewal of mortgage by mortgagor, effect of 


~-Acknowledgment or part payment—Limitation, ` 


commencement of. , : 
A person who is a party toa mortgage contract cam 
make an acknowledgment even after his interest in 
the properties has ceased hut the acknowledgment 
binds only him or persons claiming through him, ZA 
assignees from him after the acknowledgment, 


j Yá. 86] | 


Limitation Aot—1908—contd. s> E 
But, where subsequent to the sal@ of the equity of 
redemption in one of the items of the -mortgaged 
property a mortgagor executes.gfresh deed in renewal 
©f the original mortgage, there is. a new promise to 
pay by thé mortgagor and there is no question whe- 
ther it opewates as gn acknowledgment soas to save 
the,bar of 4imitation as ‘against the intermediate 
alienes.” There being a new covenant substituted for 
the old one, the periód of limitation even as against 
the alienee, has to bg calculated from the. date. 
mentioned in the later mortgage and not from that 
in the original one. The effect of such a new covenant 
is more analogous to a part payment under s. 20, Limi- 
tation Act, and not. merely to that of an acknowledg- 
ment. M Oapapatt YaGNANARAYANA V. VENKATA 
KRISUNA Rao 434 


-—— sS. 19, Expl. 2—Hindu Law—Joint family— 
Acknowledgment of debt by father, whether binding 
on family. > : ` 2 
` Where there isa debt binding on the family pro- 
' -perty belonging to a joint Hindu family an acknow- 
éedgment of it by the father would be covered by 
Expl. 2 to s. 19 of the Limitation Act, inasmuch 
as the father must be regarded as an agent duly 


authorised by the family on their behalf to make the. 


‘acknowledgment. -Ö Srrra Bux SUKLA V. JAGATPAL 
Stnex, 12 Ô. E. J. 114: (1925) A. L R. (0.) 3924 693 
——-—8,19, Sch. I, Art. 148—Transfer of Property 
© . Act (IV of 1882), 8." 62--Construction of document— 
Mortgage—Redemption, suit for—Limitation, com- 
mencement of. 


A ‘mortgage-deed! provided that the mort ragor - 


` would be entitled to redeem after the expiry of ten 
years and would obtain a re-conveyance on payment 
of the principal and interest. The possession of the 
“mortgaged property was delivered to the mortgagee 
and there was a further stipulation that the profits 
remaining at the end of every yéar after deducting 
the'revenue and collection charges, etc., should be 
paid to the mortgagor by the mortgagee with interest 


` 


at a certain rate, whenever the mortgagor would pay 


- up the principal aniount with interest in full. 


“Held, that the’miortgagor was entitled to redeem 


the mortgage at the expiry of ten years from the date 
of the transaction, and that a suit brought more than 
“sixty years after the expiry of the period fixed in the 
deed of mortgage for redemption was barred under 
the: provisions of Art. 148 of Sch. Ito the Limitation 
Act. + 


‘The rules laid down in s, 62 of the Transfer of ` 


Property Act areapplicable to the case of a mortgage 
“by way of conditional sale executed before the pass- 
eing of the Act.e C Monrni Monan Misra v. SARAT SUN- 

DARI DEBI ` ` ` 353 


=~——-;— S. 22—Application to add party to a suit—`. 


“Limitation, whether ceases to run from date of ap- 
‘plication, ; 


- In the case of a plaint the period of limitation - 


ceases to run on the date on which the plaint is filed, 
it is immaterial when? the defendant is served. The 
defendant may evade service,for a long time, or the 
.Odurt or the office might cause delay in service of 
summons on the defendant, but this will not affect the 
question of limitation. In the case, however, of a 
person newly added as a party to a pending suit the 


suit as regards him is deemed to have besn instituted. 


only when he is so added. A mera application to 
add a party vould not satisfy the requirements of s. 22 
{9 of the Limitation Act, It is necessary in ofder to 


“GENERAL INDEX. Ks 
© n. Limitation Act—1908-conid: = ©, 


| “his 


> . 
pitrent limitation from running against a new party 
that he should be actually added asa party. Till he 
becomes a party toa suit by an" order of Court. it 
cannot be sajd that he iseg party in the suit so as to 
cause limitation to cease from running with respect 
to him. M Amaya PILLAI te NARAYANA CRETTI, 2) D. 
W. 125; (1925) A. I. R. (M.) 487 e 287 


vendor after sale, effect of—Easement, acquisition 

of. : $ 

Defendant was the owner of two adjoining houses, 
and sold ofe of them to the plaintiff. The sale in fayour 
of the plaintiff included the wall intervening between 
the two houses. More than twenty years after the sale 
plaintiff wanted to pull dewn the’ intervening wall 
and to ré-kuild it. Defendant opposed thiseon the 
ground that he had acquired a right of easement in 
respect of certain niches and pegs in the wall and of 
some rafters which were supported by: the wall. 
Plaintiff thereupon brought a suit for an injunction 
restraining the defendant from preventing him from 
demolishing and rebuilding the-wall: e 

Held, that the presumption was that user of the 
wall by tha defendant was of. right and that as 


- -more than’ twenty years had passed after the sale the 


defendant had acquired a right of easpment in the 
wall and that the plaintiff was not entitled to pull it 
down. L Isnag Lari v. PUJARI Lat, 26 P. L. R. 110; 
(1925) A-I. R. (Li) 344 . 595 


——— Sch. |, Art. 10--Sale-deed, registration of, 
in one district—Information sent to another district 
—Pre-emption suit—Limitation, commencement of. 
Only a very small portion of the property comprised 

‘in a sale-deed was situated in the district in which 
it was registered. The rest of the property wag 
situated in another district and the registration office 
of that district was informed of the registration of 

the sale-deed and an entry to that effect was made b 

the Sub-Registrar in his registers more than a mont 

after the registration of the sale-deed. In a suit ‘for 
pre-emption: © - $ 

Held, that the limitation for the suit commenced to 
run from the date of the registration of the sale-deed 
and not from the date on which the entry in the regis- 
ter was. made by the Sub-Registrar of the district in 

which the bulk of the property was situated. A 

SAKOPUJAN Misra v. Mauneu Rar, 23 A. L. J. 101; L R. 

6-A. 264 Civ.; (1925) A. I. R. (A) 324 i 130 

m= Art 16--Water-cess—Illegal levy—Suit 
for refund—Limitation. X 
The peMod-of limitation for a suif®for refund from 

Government of water-cess illegally levied on a ryot is 

one year and not six months. M YALAMANOHILI v. SEC- 

RETARY OF ÑTATE For INDIA, 21 L. W. 155; (1925) A. I. R. 

(M) 474 è - . 267 

e an Art. 20—Entry in.Revenue Records—° 

eclaration, suit for—Limitation, commencement of. 
Plaintiffs and defendants were entitled to half and 
half of gertain property in the posses$ion of a widow, 

On the death of the widow mutatio was effected in 

favour of the plaintiffs with respect to one-fourth an@in 

favour of ths defendants with respect to the remaiping 
three-fourths. The property was, at the time, in pdsses- 
sion of the gorteageee. The parties subsequently 
brought a sult for redemption of tha property and 
the. suit resulted in a compromise, but before’a decre 

was passed plaintiffs’ Pleader made agstatement’ that the 
plaintiffs were entitled tos one-half share in the pro- 
perty anti net to one-fourth, as entered in tha revranug 





e e 


S. 26—Easement—Sale of house—User by, 


o 


o 


Hid 
Limitation Act+1908= conti. 


oo hue? = : 
papers, More than six years after the date of tf 


9 
a 
. 


` nfutation, bué within six years from the date on 


which the plaintiffs” Pleader made the statement in- 
Court, the plaintiffs brough,® suit for a,declaration 


-that they were the proprietors of one-half share of the 


property instead. of one-feurth. They alleged. that 
theiwPlegder's assertion inthe redemption Suit must 
have been the result of some denial of their right by 
the opposite party, and that their cause of action arose 
atthattime: | Ove i 
Held; that limitation for the suit began to run from 
the date of mutation and that the Pleader's6tatement 
in tlt redemption suit did not furnish the plaintiffs 
with a fresh cause of action and that the suit was, 
therefore, barred by time. bh SOHAWA SINGH v. ASA 
Singa, Tal. L. 4 35; (1925) A.1. R. (L) 417,- 117 


— Sch. |, Art. 31, applicability of—Suit against 


. ~carrier to recover damages for late delivery—Limi- 


- tation, : : 

A suit by a-consignor against a Railway’ Company 
to `-recoyer damages for late delivery of goods is 
governed by Ast. 31 of Sch. I to.the Limitation Act, 
which applies to’ all such.cases whether the. claim 


- arises ex contractu.or ex delicto, and gvhether the. 
- suit is by the consignor or by .the consignee: C Ourr- 


ANJILAL Ramuas v. B. N. Ry. Co, Lp., 29 0. W. N. 277; . 
(1925) A. I. R. (C.) 559; 520. 372 `. . 127 


1 Art 44—Minér—Alienation .by. guar- 
dian—-Transfer by. minor after attdiniiig majority— 
Suit by minor and transferee to set aside alienation 
“by guardian, maintainability of. ` e -07 Ls 
The càuse of action for setting -aside an improper 
alienation by the guardian’ of a minor arises -from the 
date’ of the alienation’ But the remedy contemplated. 
by Art. 44 of Sch. IF to the Limitation Act is open to a 
ward for three -years from the’ date of his attaining 
majority, and that remedy-is not lost by the mere fact 
‘that the-ward purports ‘to‘tranafer his interest in the 
property, such as'it is at the date of the transfer, to a 
third party: K OE EE a soe Na 
There is: no ĝbjection, to the; ward joining his 
transferee in a suit to:set aside the alienation, though 
as a result of sétting aside the alienation the property 
would goto the tránsfereo. B HANMANT GURUNATH- 
KULKARNI v. RAMAPPA LAGAMAPPA ILAGER, 27 Bom. L. R.. 
211; (1925) A. I. R. (B.) 292; 49°B. 309 2. 879, 
———-Arts. 44, 126—-Alienation by man- 
ager of joint family—Suit to challenge alienation— 
-Alienor, deséribed.as guardian— Limitation. 
A-member of g joint Hindu family has got a 
‘period of twelve fears for challenging any alienation 
made by the managing member of the family. The 
mere fact that the.@lienor is described as guardian of 
the plaintiff-in the deed.of-transfer-and the deed. 
purports to have been executed on behalf of the 
Plaintiff as wel as the alienor does not -make the 
alienor a guardian within the meaning of Art. 44 êf 
Sch. Ito the Limitation Act. M Weerasami NAIDU v. 
SIVAGURU Narea. PiLLår, 21 L. W. Hl- ° e234 
> > Art& 629 97—Madras. Hereditary 
Village Offices Act (III of 1895), s.5—Segvice inam 
land, sale of—Purchaser, eviction of, by lawful 
‘office-holder—Suit to récove® purchase-money on 
failure of consideration—LimiationgRenis and 
-profits, lability to account for. ` A r 
Under g. 5 of the Madras Hereditary Village 
Offices Act a village service inam land cannot be 








- trarisferred ‘either by act of p&rties or through, Court. 
„Byt the section doeg not disentitle the office-holder 


cana, 


Limitatiof Act—1908-=conta,- 


11998 


from either ‘leasin§ the property or transferring’ it 
-for consideration #during-- his lifetime,.though the 
purchaser cannot assert ẹ title as against the Govern- 
ment or the sticcessor-in-office of his transferot Such 6 
a transfer is not void ab initio. - MA i 
Where a purchaser of a service gnam land from .a 
person claiming to be the office-holder is subsequent-° 
ly evicted by a decree of Court obtained by..th® ‘lawful 
holder of the office, a suit by the purchaser for re- 
covery of the purchase-money paid by him for failure 
-of consideration is governed by Art. 97 of Sch. I to the 
Limitation Act, ina case where he was put into posses- 
sion on the date of sale. Thestarting pgint of ‘limi- 
.tation for such a suit isthe date of dispossession and. 
mot the date of sale. ete Sey A i ni 
The purchaser is, in such a case, entitled to, get 
back the purchase-money paid by him. . He is not_ 
in the position of a mortgagee or a trespasser and 
is not liable to account for tlie rents and profits 
received by him. M VANGALI VeNKATANNA v. POLA- 
MANASETTI CHINA APPALASWAMI, (1925) M. W. N. 101; 48 
M. L. J.-217; 22 L. W. 126; (1925) A.LR. (M.) 749 755 
——— Sch. |, Art. 64. See Conrracr Act, 1872, 
"9,25. -5 | > woe ot: E 942 
————-—— Art. 75—Instalment bondeD 
Waiver, absence of—Limitation- G 5 
, Article 75 of Sch. I to the Limitation Act con- 
‘templates that in the absence of waiver, an instal<- 


i 


efault— | 


ment bond is to be treated asa bond-not permitting ©“: 


instalments forthe purposes of-limitation. O BANKEY 
ve v..Ram Lat, 12 0. L 
73. i 





-ment ` for—Dismissal of petition to ‘record, satis- , 

faction—-Payment by judgment-debtor—Suit on “fail 

ure of consideration—Limitation, commencement -of 

—Artiele applicable. , ye a ies 

The eldest of three brothers ferming a-joint Hindu 
-family obtained a decree on a mortgage executed. in 
his favour, On_a representation -béing ‘made by, the- 
twò junior brothers that in a subsequent partition , 
the mortgage-decree had fallen to their shate, thé 
judgment-debtor paid them a sum of money in full 
discharge of the decree:and filed. a petition to enter 
satisfaction of the decree. The petition was, however, 
opposed by the decree-holdér -and was dismissed. 
An appeal agdinst the order. was also dismissed. 
Subsequently the properties were brought io sale 
“in execution of the mortgage-decree but the sale was 
set aside on payment ofthe decree amoynt by the judg- 
ment-debtor. 


recovery of the money paid to them by the judgment-. 
debtor as on mistake and failure of consideration, .. 
‘more than'3‘years from ‘the date of the dismissal of 
the petition to record satisfaction but. legs than 3 
years from the date of payment to the decree- 
holder : h 

. Held, (1) that the suit was 
Sch I to the Limitation Act ; . 
-. (2) that. the order dismissing the application for . 
recording satisfaction constituted a sufficient challenge 
or negation of the plaintiff's title and the cause of 
action for the plaintiff to institute the suit arose when 
the application for recording satisfaction was dismiss- 
ed by ‘the Court.and time began to run irom that 
date.and the suit was accordingly barred by time. M 


Hartz GRALLAPPA V. JAYANTHI Czennayva BAB 


. J. 112; (1925) A. I'R. (0) 
ee Ce BTS a! 
Art. 97-—-Satisfaction of decree, agree- ` 


On a suit being brgught by the e% 
judgment-debtor against the two juniog brgthers for , 


Ie AH 
governed by Art. 97 of ` 


' 


e 

Limitation Act—contd; “ni T 
— Sch. |, Art. 109—Mortgate-decree—Sale of 
mortgaged property—Leasedy purchaser—Receipt of 
_ rent--Subsequent sale . of property in execution ' of 
prior mortgage-decree—Purchaser at subsequent sale, 
suit byt -to-reapver rent received by. purchaser at 

prior gal€—Limitation, commencement of. 
Defendant purchased certain land at an auction- 
sale in. execution of a mortgage-decree and leased it 
„out to certain personsgt a certain rent, part of which 
was received by. him. Subsequently - the. pro- 





perty was sold in execution of a prior mortgage-decree - 


‘and was*puschased ‘by the plaintiff who recovered the 
balance of the rent from the lessees. He then brought 
a suit to recover from the defendant the amount paid 


_ “to the latter by the lessees : 


, Art. 125, Sch.d, to: the Limitation 


Held, “that. the suit was .governed.by Art. 109 of 
‘Sch. I to the Limitation Act and that the limitation 
began to run from the date when the rent was received 
by the defendant, . A MUHAMMAD ABBAS ALI Kuan v. 
oon Cuanp, L. R. 5 A. 688 Civ,; (1925) A: I.-R. cae 

2 D : : 9 





— Art. 120—Erroneous Record of Rights 
-Suit for declaration—Limitation, commencement 


of. 4 
The cnufe of action for a suit for a declaration that 
the status ofthe defendants in respect of ,certain 
_ ténures is not that which is. recorded in-the.Record.of 
Rights, arises on the-date on which the Record of Rights 
is ‘published and not on the date on which the ‘certifi: 
cate of -final publication is. signed; and limitation, 
therefore, for such a buit begins to run from the 
former and not from the latter date. C Propyor Kumar 


Tacorz v. BAL GOBINDA Diron, 41 .C. L. J. 31; (3088) 


A. L R. (O0) 518 








Art. 125—Property held by Hindu 
daughters—Sale in favour of one-of themselves— 
Subsequent sale by vendee in favour of stranger—Suit 
“by reversioner challenging later sale—-Limitation. . 
Three Hindu sisters, who had inherited the property 

of their father as daughters, sold the property to’ one 
of themselves on the footing ‘that what was conveyed 
to ths vendee was the absolute right ofthe vendors. 
The, vendee subsequently sold the property to a strang- 
er. Plaintiff} who was a reversioner of the deceased 
male owner brought a suit for a declaration that, the 
‘last sale should not affect his reversionary rights. The 
_ suit was brought more than twelve years from the date 
of the first sale: . 
Held, that.the suit was barred by limitation under 

: Act. M VENKATA- 

BUBBAYYA v. SUBRAMANIAM 45 ` ` 1016 

Art, 134— Temple property—-Sale by 
trustee—Suit by successor for possession—Limitation. 

eA suit by a pujarz or trustee of a temple to-recover 

Property WIETE to the temple and improperly sold 

-by his ` predecessor is not governed by Art, 134- of- 

Sch. I to the -Limitation Act. M Ranca Dasan v. 

*Latonuma Dasa 21 L. W. 13; 48 M. L. J.114 .231 





~-~- -Arts 134, 144, See TRANSFER OF 
; ; 387 ` 


| Property Aor,.1882, s. 116 


maan Arts. 137, 138. See C. P. C., 1908, 
- O, XXI, re: 35; 36, 97, 98 . -' 439 
+++ Arts. 139, .144—Tenaney,. terming- 
, tion of —Suit for ‘possession agdinst representative Sf 
tenant—Limitation, ie ae 


A suit ‘agginst. ‘the yepresentatives of a tenant, - 


-after the determination .of..the. tenancy, to recover.the 


property leased ds governed. by Art. 189. and not-by 


a, e 


<. set aside the sale. 


:` 0. XXI, rR. 11 to 14 


Limitation Ąct—eoneld:-; - °... o to 
. 5 . 
Art. 144 of Sch. I to the Limitation Act. M -Supargr- 
„Morau | TEARYAN v. Sarrant’ THevay, 48 M.L. J, 185; 
(1925) A. IR. (MJ) 4466 933 
— Sèh. l, Arts. 141,144—-Gift by Hindu—Pos- 
session of donee—Death(pf donor—Widow's tenure 
—Suit*by reversioners after death of widow tg re- 
cover possession of property gifted—Lirfitation. 
The intention of the Law of Limitation is notto giye 
aright where there is not one, but to impose a kar, 
after a certein period, toa guit to enforce an existing 
right. = : - 
Article 141 of Sch. I to’ the Limitation Act gannot 





. be deemed to give a reversioner any advantage in the 


matter of limitation, which he would not have possess- 
d if the estate.had com into his hands directly-aftere 
the deatlf of the last male-holder, Wifhout*the inter- 
-vention of the tenure of a female. 

= A Hindu madea gift of certain property in favour 
of the defendant and put- him in possession of the 
‘property.. After the death of the donor his widow 
‘got into possession of his estate and after the death 
-ofthe widow the next reversioner® sued to recover 
possession of the property gifted to the defendant 
from him.® It was found that the period during which 
the defendant had been in possession of the property 
gifted to him during the lifetime ofethe donor when, 
added to the’ period which had elapsed since the death 
of the.widow and before the suit was instituted, 
exceeded twelve years: i 

- Held, that, irrespective of the true operation of Art, 
141 of Sch. I to the Limitation Act, the plaintiff's suit 
was barred by time. O Ram Narayan v, Barcanpr, 12 
O.L. J. 77; (1925) A-I. R. (O) 400 725 


— Att, 144—Alienation by Hindu 





` fathér—Suit by sons to set aside alienation—Limita- 


- tion—Sons born after date of alienation, position of, 

‘More than twelve. years after the date of a sale 
effected by a Hindu father his sons brought a suit to 
It was found that the eldest’ 
-plaintiff was over twenty-one years of age at the 
time of the: institution of the suit, and that the other 
. plaintiffs, who were minors at. the time of the institu 
tion of the suit, had not been born on the date when 
“the sale was effected : ae ree 

Held, that the-suit was barred by .time. A Raxt 
Kisuen v. BALDEO KOERI, (1925) A. 1. R. (A.) 247; L. R 
6 A. 302 Civ. N 704 
ee Art. 163, See O. P. C., 1998, Ea 


a 56 
Arts. 181, 182 (7)—Instalment- 
decres—Waiver, effect of—Limitation, commeace- 
ment of. See C. P. O., 1908, O; XXI, r. 2 1051 
> Art, 182, See C.D. O 1908, s. 148, 

591 








gg a maas 


s. Art, 182 (2). See DEKKHAN AGRI- 
e oOULTURISTS' RELIEF Act, 1879? s. 18 B 894 


à e 

Lower BurmæLand Revenue Act (II of 1876), 
s3. 56, 90—Rules framed by Isocal Government, rr. 
51, G2— Land belonging do Government—Dispute ase 
to pogessory title—-Order of Collector uwerding 
possession—Jurisdiction of Civil Courts. 


-., In a suit -betwem private individuals for °posees- 


‘sion, of Ignd in respect gf which there is no grantee, 
vlessee or’ person having the status of landlord, the 
jurisdiction cf a Civil Court is not ousted by s 86 
“af the Lower Burma Land and, Revenue Act, when 
the plaintiff, bases his claim, upon a title to posses- 
. sion -by -virtue of his having paid land tevenue td 
Government under the rules made under sı JO ofthe , 


Aad 


1192" 


“Lower Burma Cand Reven us Act-gconcld. 


š . 


Act, and also, upon the fact that he was in possession 
and was ‘dispossessed by the defendant within twelve 

ears before the institutioge of the suit: Where, 

owever, a- tenant has once acquiesced in the orders 
of the Collector to givé ap peaceful possession, he. 
has go longer any right to the land to enforce against 
any other peron in possession with the consent of 
the Collector, and the Civil Court would have no 
-jurisdiction in such a case to consider.the propriety 
of-the orders of the Céllector. R Maune Po Cao v. 
~ Maune San Bwin, Bur. L. J. 15; (1023) A. A R. gay 
203; SR. 171 


Madras Estates Land Act (| of 1908), ss. 3, a 


» Landlord and tenant-—Eyectment suit—Occupancy 
rights-*Burdeft of proof—“Hstate,” what 8. ` 
Where in answer to a suit by a landlord for eject- 


‘ment of a tenant the latter seta up a defence that he - 


-has a permanent right of occupancy in the lands, the 
onus of proving that he has such a right is upon the 
tenant. There isno presumption that a tenant has 
occupancy -righfS. Jf tle property in dispute is. an 
“gstate” then under s. 6. of the Madras Estates Land 
Act the tenant gets an occupancy. right, “But if the 
property is not an estate the onus is upon the tenant 
to prove that he has occupancy rights. : è 

‘The use’ of the word “jagir” in a grant does not 
of itself signify that the incidents of an estate would 
attach to the property comprised in the grant. 

‘Where a grant comprises a large area of waste lands 
in addition to the other land granted, it cannot, be said 
that the grant is of the land revenue only, 

The mere fact that Government waa, before thè 
grant of a property, able to get an income out of it, 
does not show that there were tenants.on the land © 
avith rights of .occupancy as in the case of ryotwari 
lands. M-Tiruparut Gounpay V. SHAMMANNA GOUNDAN, 
all. w, 118;48 M. L. J. 654; (1925). A. I. R- (M) PA 

2 


ga a 3 "(8)-rGrante of darmilla jia; status ` 


In case of a darmilla ` inam; whether ‘the grant is ` 


‘of both. the. warams, melwaram and kudiwaram, 
or melwaram only, if onthe grant :the grantee be- 
comes entitled to collect rents of the land, he isa land- 
holder within. the meaning of s. 3 (5) of ‘the Madras 
‘Estates-Land Act. M GUNTREDDI Marre ' NAYUDU 2. 
GUNTREDDI CHINNA-GAYURU NAIDU 855 


= 88. 3 (5). (2), 6 ()—shand-holder,* mean- 
ing ja AA *ippointed by Temple Committee, 

whether land-holder—Ryot léti in by trustee, whether 

m acquire occupancy rights. 

ihe word “land-holder" in s. 6 (1).of the Madras 
< Estates Land, Act is not used in the restricted sense of 
‘Jand-owner.” Tie same meaning isto be attached, 
to the word “land-bolder™ ins. 6 (a as is attached to - 
dt ins. 3, (5) (2) of'the Act. 





A trustee of temple land appointed by the Temple ` 


e Committee and recognize@as land-holder by the Land -- 
Revenue Authorities must be regarded us. “land- 
holder? within the meaning of s. 6 (1)-of the Madras. 
Estates ‘Land Act, and a ryot I® into possession by’ 

. such a trustee acquires occupancy rights ynder that 
section, as the trustee has implied authority to let tke | 
Jand to tendénts for the purpose of cultivating it. M 

BAN DEVASTHÓNAM V. ANTHONI Mocran, 48 N. 

..147; (1825) ‘A. I. R. (M.) -45 * æ 191 
tenner S, 12—Landlord and enika to trees 
mẹta eleto Fare and trees, enjeymint lih as 


6 < 6 a A 7 


inbiat TES 


cm 
| Madras Eetates and Aot—contd. ` 


separate holdings, effect o Purchase o, holdin w 
landlord, effect of. ae f x 


Ordinarily unless es be a custom or contract ta” 24 
cntitled to , 


the contrary; an occupancy raiyat would E 
the trees on his holding. But Where a eustom by 
which the trees on “the land could be held apart from 


' the land itself is “proved, the. provisions of s. 12 of | 


the Madras Nétates.Land Act do not apply. 

In such. a case where‘ the *andlord lets the raiyat 
into possession of the land and reserves to himself 
the right ot holding. the frees, the raiyat cannot claim 
the trees as a part of the‘holding. 

A holding to which~-the incident of ae right of 
occupancy-is attached does not become a -home-farm . 


Jand merely by the fact’ that the landlord ‘buys iata . 


Court auction..or ata private sale. If it is raiyati land, 


it.can never become home-fatm by the landlord, buy- R 


ing it in Court'auction.or otherwice. M SCUNDARAJA 
MUDALIAR v. P. VENCOBA Rao, 21 L. W, 184; WO, A. 
1. i at) 490 206 


——— 8. 77, SOKA, Art. 8-—Limitaiion Act (IX of. 
4 7008), sg. 1p—Landlord-and tenunt—Suit for rent— 
Determination of rate“of rent—Procedut ré—-Limita- * 
tion—Suit, filed in wrong. Court—Deducigon of time 
apent in prosecuting previos suit. 

A suit by a landlord to’ recover rent: from an ocet 
Yancy tenant falls within the purview of s. 77 of tha.. 
Madras’ Estates Land Act and it "cannot be said that — 


A 


‘such a suit is not maintainable’ simply by reason of - 


the fact that the rent has not-been specifically deter- 
mined. When-the landlord, brings a “suit for rent 
before the Collector undér"s, 77 of the.Act, if tke 
. tenant disputes the amount claimed, the Gollector. can 
determina. what the proper’ rent is. It is not necese 
sary that the landlord should first bring a- suit for 
determining what the amount is which the ryot ia 
bound to py and. then bring another suit for the 
recovery of rent. 

Where a plaintiff proseciites a suit bona fide in’ a 
wrong Court for a number of years and by reason of | 
the defect of the jurisdiction .okthat Court he is led -’ 
to file another suit in another*Court -which has juries 


-diction,: limitation cannot, be said to run against him, 
‘Section 14 of the Limitation Act is applicable to such 


‘case and enables: the plaintiff to deduct the. time 
during which- he was prosecuting a suit in another, 
Court when he brings..his suit ‘for the same relief | 
before the’ proper Court... 

Where a landlord bona.fide claims rent against bis. 
tenants 
Court which owing to defect of jurisdiotion is unable 


to entertain the claim and he thereupon-inagitutes-a ` 
‘suit in the proper. Court for -recovery of rent, he is ` 


entitled to- the benefit of the provisions of s. 14 of the 
LimitationAct. M VABALAREDDI MALLAYYA Vi NARAYANA 


SONE PAN, 21 L: Ww. 42; (1925) A. 1. Pampi 


8, 112—Notice, service og Return, ie 
‘ment on, whether can be considered-—Sale for arrears 
of-rent—Suit to set aside sale, whether lies—Jurisdics 
tion of. Civil Cow ts. 


Section 112 of the Madras Estates Land: ‘Act dees ` 


not. require any statement in the endorsement of 
rgturn of service of notice that there was no, adult 


male member of the family.” ‘But in deciding whether _-- 


ornot there was a sufficient and pioper notice unde? 


- the ection, the Court is entitled to’* consider all 


questions arising frcm the way in which the returů 
was made, “The “burdens of Proet? that: notico wag 
e, e- oe 


under the Madras Estates Lend Act in a” 


E 
-A 


' 


ca 


en 


; ant W. N. 80; 48 M. L. J. 111; (1925) A. I. R. (MJ) 
` 462 ‘ 7 


Het: 86] 


Madras Estates Land Act- contd, eee : 


6 e a 
‘not properly served ison the person questioning the 
e sufficiency of the notice. : 
. A suit by a ryot who alleges that his property has 
been unlawfully sqjd can be investigated and tried by 
a Civil Court. M CurpamBara VELAN V. SANGILI SERVAT,” 


E Kh x 27 

— 8S. :112—Notiçe to ryot—Answer - petition, 
whether can be treated: as plaint—Limitation—Ez- 
cessive claim—Notice, whether good as to legitimate 
demand- pale, validity of: 

Under s: 112 of the Madras Estates Land Act a ryot 
has either to pay the rent.due to the landlord or to 
file A suit within 30 days from the date of the service 
of notice. Where, however, a .ryot files what he 
-wrongly calls a petition in answer to such a notice and 





` on its being returned he presents a plaint, but after — 
the expiry of the time prescribed for such a suit, the ` 


Court would exercise its discretion properly in treat- 
ing the answer petition as a’ plaint and holding the 
uit to be within time, espscially where itis found 
that plaintiff was misled by the proceedings taken by 
‘the defendant. , mot pe 

Where ugder s. 112 of the Acta landlord brings the 


holding of a ryoé to sale, and it is found that a portion ` 


of ths rent claimed is improper, there is no proper 
notice at all under the section and no sale whatever 
eaa bs held even to the extent tha claim is hald to be 
good. M Rasa or VENKATAGIRI v. Kora Scsparya 382 


— 88. 146, 147—Transfer of halding—Arrears- 
of rent, proceeding to recover—Tranzferee, whethér 
entitled to oe impleaded—-wNotice to landlord. 

Tne effect .of s. 147 of the Madras Kstates Land: Act is 
that where there has been a transfer of a holding, whe- 
thor before the commencement of the Act, or after it, thé 
transferee will be entiuled to be impleaded in proceed- 
ings for rezovery of arrears of rentif he gives the 
notice prescribed by s. 146; but that until ha does so 
the axisting pattadar will still be the person with 
waon the landlord hasto deal. M PRAYAG DOSSJEE v, 

| SARANGAPANI UneErTy, (1923) M: W. N; 194; 17 L. W. 
301; 32 at. L. T. 23L; (1923) AMER. (ML) 433 
———— 3. 212 (b)—Produce,” meaning of ~Forcible 

rescue of distrained cattle—Offence—Remedy. . ` 

Tne word “produce” in s. 212 (b) of the Madras 
Estates -Land Act means “produce of the Jand or. 
tress in the defaulter's holding” dealt with in s. 77 
(it) of tha Act. A person, therefor2, who forcibly 





`~ rəscuəs distrained cattle doas not commit aa offence 


. under s. 212 (6) of tha Act. The remedy of the dis- 
traiaor ia such a case is to apply before the Collector 
to gat bck tna distrained property or its -value. M 
PaNDALAPALLI NARAYANA REDDI’ V. DYVADBENAOHARI, 43 
Meu. J. 210; 21 L, W. 530; (1925) A. L R. (ML) 578; 26 
Or. L. J. 877 ' F -81 


Madras Hereditary Village Offices Act (III of 
“ 1335), S. 5,eSee LIMITATION’ ACT, 1908, Son. I, 
ARTS; 62, 97 . : 755 


Madras Local Boards Act (V of 1884), 3. 156. 
See. PROVINOIAL SMALL Causgz Courts Act, 1887, Sox, 
Il, ART. 43-A | ‘328 


Madras Local Boards Act (XIV of 1920), 8. 55° 
(4)—Madras Village Courts Act (II of 1920), 3. 76 
. —Member of village panchayat, whether “Magistrate.” 
A member ofa village panchayat exorcising crimi- 
nal jurisdiction under s. 76 of the Madras Village 
Courts Att is note Magistrate within the meaning of 


- pl (4) of s, 55 of the Madras Local Boards Act, and is. 


“@iinpkai inet = 


647 © 


1198 


E s "r 4 e a 
Madras Locdl Boards Aét--1920—concld. 

not, therefore; disqualified to be nontinated as ‘a 
candidate for election ty a Union Board under the 
provisions Òf that sectio , 

A member of a village panchayat derives his juris- 
diction im criminal cases not from the Cr. P. C. but 
from the Village Courts Act. 2° 2 

The object with which under the Local Boardg 
Act an Honorary Magistrate is disqualificd to be 
-appointed as a member of -the Taluk Board or the 
Union -Board is that there may frequently be cases 
in which the Board ‘is progecuting and that it would 
be opposed to all principle that a person who is 
really in the position of a presecutor should also be a 
Judge. M Mava Krisuna Kone v. KULASEKARA MUDA- 
LIAR, 21 Ie, W. 144; (1925) M. W. N. 73 48 M.. J. 116; 
(1925)-A, I R. (M) 465 ‘ 120 
———— 88, 166-(1), 212 (4) (11)—Prosecution for 

plying motor car without.license—License, improper 

“refusal of, whether constitutes good defence. 

In a prosecution under s. 166 (1) of the Madras 
Local Boards Act for plying a motorcar for hiro 
without a license, the accused must show that he had 
"a license frem the President of the District Board, or 

that he comes under cel.’ (11) of s. 212 of the Act by 

which he. will be deemed t> have deen allowed a 
license for one year where no order has been passed 
and communicated to him within 3) days on his 
are Bee for license. 
he fact that the person authorised to grant or 
refuse the license did not exercise his discretion 
reasonably in refusing to grant the license would not 
afford an answer to sucha prosecution and does not 
| bring the case within s. 212, cl. (11) of the Act. M 

Krtsunaswamt PILLAT, In re, (1025) M. W. N 47; 211, 
- W. 254; 48 M, L, J. 132; (1988) A.J. R. (ML) 476; 26 Cr, 

L. J. 681 . 57 


Madras Proprietary Estates Village Service 
Act (Il of 1894), S8. 24, 33, See C. P., C., 1908, 
. 8. 105 . 608 


‘Madras Regulation (I 671816). See LANDLORD 
AND TENANT : 958 


Madras Village Courts Agt (Il of 1920), 3. 76, 
< See Mapras Locat Boarps Act, 1920, s. 55 (4) 120 


Malabar LaW-~Tarwad—Division and sub-division 
into units—E xtinction of one unit—Succession. 
Where a Malabar tarwad divides itself into separate 

entities and the members of one such branch in’ their 

turn partition the property and kecome several sub- 
branches, on the extinction of one such sub-branch, 
the properties devolve on the branch from’ which the 
extinct sub-branch last-separated. M Gowata Narr°», 
RaGuawan Nain, 21 L. W. 215; (1925) A. L R. (M.) 400 


o 


620 


aan Tarwad—Maintenance*Préperty allotted tur 
maintenance ef tavazhi—Subsequent acjuisition 
by A tarwad—Suit by some members of tavazhi for 
‘ maintenance out of subsequently acgwired property 
whether maintainable. et 
In a Malabar tarwad a member is entiiled to be 
maintained out of the income of the tarwa ut l:e 
„is not ened to a specific.share of the inco:me. The 
karnavan $ entitled to uée the income in any way 
he likes and no member is entitled to ask fo: an 
account provided the kernavan dees not impupa iy 
use the income or refuge fo maiftain any member of 
the family. | ; 
Where under an arrangement certain properties arg 
-allotted to a tavazhi for maiatengice’a suit by some 
rr w e 7 . 


. 


“Malabar Law—conctd, . 


‘Malicious prosec utloh—Suit for damages—-Reason- 


~- -Question of fact—A 


1184 


° . 
‘of the memb i 
of'certain additional’property acquired by the tarwad 


. after the arrangement was entered into is not main- 
tainable. M KANDIKKALLRePURAYIL PANNAN MAYANKUTTI | 


v. Kevragar, 21 L. W. 224; (1925) A. I. R. LPL 747 


Malabar Martial Law Regulation (1 of 1922), 
. & 7:(C). See PENiL Cong, 1860, ss. 40,149 -283 


of proof 


-able and probable cause, absence 0f— Buri 
ppeal, -second—Finding, -whe-.. 


ther can be-challenged. ` 
. In a suit to recover damages for malicious prosecu- 


„tion the question whèther the .prosecwtion was 
-instituted -against , the plaintiff without any reasonable 


- gone into in second appeal. 


or` probable cause is a question of fact and, cannot be. 


y 
y 


‘Where in a suit to recover damages for malicious 
prosecution, thé finding is that the defendant who 
made a complaint that he had’ been beaten by the 


‘plaintiff was not actually beaten, the presumption, 


. or Probable cause to prosecute the plaintiff. 


unless rebutted, would arise that he had np reasonable 


Where such laint mindo R 


@ Suit arises out of a comp 


‘by the defendant on the basis of information received 
„from others, all that the plaintiff can do is to prove 


that the complaint -was false. When he'has done this 
the burden is shifted on to the defendant to prove-that 


even though the complaint be false he had resonable, . 
‘and.probable cause for prosecuting the plaintiff. It ` 
< is not enough for-him to examine himself as a wit- - 
- ness ,@ad to state the source of his information. He 


- , 2-0. W. N. 62; 12 D. L. J. 88; (1925) A. I. R. er ; 


“Master and servant—Misconduci of -servant— 


must produce-as witnesses, personi. from whom he .ob- 
tained the ifformation:so “that the -plaintiff can have 
an opportunity of cross-examining those persons in 
‘order to show that the, defendant: acted on his own 
initiative and his story‘of‘receiving information from - 
others was false. O MAHADEO PRASHAD Vv, OHUNNI LAL, 


6 
a 
. Waiver, effect of Servant, when justified in leaving 
employment—Construction of document—Agreement . 


ers of that tavazhi for maintetance out . 


CASES. 


Master and serfant—concld: `- ` 
A o 


fee 


ment new conditions eipvolving obligations,- dangers 
or inconveniences which were not incident te it-and® 
were not within thé contemplation -of..the eniployee 
when he was.engaged. Any redugtion of ¢he-rank or, 
a matérial change in the duty ‘o 


by the master. x i Bee a 

An obligation on the part of a master, to provide 
employment may be good:.-consideration gfor his- ser- 
vant's promise of service. 


individual case before ‘the -Court; but: it. m 
implied, for instance, where the opportunity of acting 
in the. capacity indicated in the contract of service. 
is of primary‘ importance'to the person employed. 

Where the refusal by’ the master to find work for. 


-the servant indicates.reduction of rank or a niaterial” 
change of-duties, the employee.is entitled to treat this ` 


1685 


an employees is, ` -- 
from this point of view, regarded as a ‘viclatfoh. of the |. 
contract of employment and the servant may there-~ ‘ 
`. upon consider the contract 9g having been- violated. 


Whether ʻor Dot- such. an’ ~ 
` obligation. exists depends on ‘the circumstances of ve 
e 


as -a violation of the contract of employment which | 


would justify his abandonment -of the employment. 

Plaintiff was employed as manager of-a tea estate 
of which the defendant -was' the proprietor, | One, of 
the terms of the contract was that the plaintiff was 
to be paid commission -at a certain rate to-be calcu- 
lated on the net profits derived fromthe estate in 


. respect:òf every year - ending on the 31st “day -of: 


December: me ui 
Held, that for the purpose of calculating the net 
profits of the estate in respect of any particular year 
the entire, sale-proceeds of the ‘tea grown in that. 
year must be taken into account, although a portion” 
of the sale-proceeds may have been received in ‘the 
early part of the subsequent ‘year. CG MIDDLETON v,. 
Marry PLAYFAIR, (1925) A. I. R. (0:) 87 : 310 


Minor—Decree passed tagdinst minor. “defendant. 
‘treating him as major, Validity of—Declaration that 
decree is nullity, suit for—Procedire. 


te, 


Where a minor defendantiis treated as: a major -a- 


brought by the minor- for- à declaration -that the 
decree is a nullity, the Court is-bound to declare the 
decree to be ‘such, and the Court has no power, in’ 


“to pay commission on income of particular year-— 
Income received after-expiry of year, whether-‘can -be 
taken into account. ak = 3 
lf a master on discovering that “his servant has 
been guilty of misconduct.’which would -justify «a 


` dismissal yet -elem$ to continue him in his service, 


he cannot.at any subsequent time dismiss him on-the 
ground of that whigh he-has waived ‘or condoned, 


" .”"°The-relat#on-of master and: servant while it implies 


.. vbbedience, submission and -respect op the part -of the 
` latter, implies og’ the part of the former the duty of 


‘protection andgof -gentleness.and moderation in hi$ 
bearing towards the servant. = 6 aa 
. A‘ servant is mot -justified .in abandoning -his 


; ‘contract before.the expirgtion of the-term unless good 


andqust causes exist therefor. Any breach,-however, 
of‘ thg express or implied provisions of the contract of 
employment by the master or amy-act or neglect on 
-his part which is prejudicial to the safety, health, 
-comfort, ‘morals or-reputation of the serv 
deemed _a*sufficient: ground for abandonment. The 


_ ditties which an-employer owes to his employee depend 


a 


-apon*the-character of-the employment. ]t-is one of 


the implied stipulations of a contract of servite. that 


the employer. will not, by ‘any act of commisson’ or 


~. omisaion!-add ‘or aufler-to bo added to the employ- 
A) gs Se ees eS ie CES, a eee 


t; willbe. 


` decree passed against him is a:nullity,.and; oma suit." = 


‘such. a, suit, to enquire into the fact ‘whether the . 


minor has: or has not any interest in the property, 


with regard to which the ‘decree was passed, -Pat 
ALI Hassan v. FAGUNI Rar, (1925) A. I. R. (Pat) 3 
Pat.-L. Ry 16 < T 856 


Mortgage—Joint debt due by ‘mortgagor ànd mort’ 


gagee—Partition—-Liability undertakeniby giortgagor 
—Mortgage to satisfy debt—Débt not paid—Suit on 
mortgage, maintainability of. ve a 
-Appellant and respondent were 


` in a firm. Appellant executed a mortgage- of somé 
of his own ‘properties in -favour of a -creditor of-tls 


67;'3 . 


‘two of the partners’ 


- firm, part of. the. consideration -for.which ‘was thé - 


debt owed by the~firm to the é¢reditor. The firm 
was subsequently dissolved and the debt due to the 
creditor in whose favour the appellant had’ ‘executed 


the mortgage- was allotted to the respondent and the . 


latter accepted the liability 

ent subsequently executed a mortgage .and-a pro» 

flote in favour of the appellant for an -amount equal 
~ tothe amount -of the.debt due to the creditor, the 

` agreement’-between the parties being that, the-amount 

“ofthe mortgage and of the pro-note should’be -paid to 


to:pay it.” The responds 


the creditor and the liability of the, appellant to the. 
: ereditor should thus be.put ah end..to, substituting ip 


"Vol, 86] 
Mortgage—contd, 


lts place thea liability-of the respondent to the appel» 
lant, Nothing was, however, paid py. the appellant 
ia “respect of the mortgage or the pro-note. In a suit 
%2 enforce thé mortgage : . 

Held, (1) that the appellant being- entitled to re- 
dguirê'that the respondent should procure his release 
from his’:jomt liability in respect of the debt by 

, making” fmmediate payment to the creditor, there 


"GENERAL INDEX, ` = 


was consideration for the mortgage executed by the 


respondent in favour of the appellant ; 
, (2) that the mortgage, however, was only a secur- 
ity for such sums ‘as ths appellant should pay 


towards the gischarge of the firm's debt, which had . 


been’ taken over by the respondent, and that no such 
payment having been made at the time when the suit 


was ,instituted, the. suit was liable to fail. P ©- 


VEERAPPA OHETTY V. ARUNACHELDAM Ouertt, (1924) A. I. 


R. (P. 0) 192; 26 Bom. L. R., 661; 47 M. L. J. 168; . 


N. 438 


(1924) M. W. N. 559; 20 L. W. 368; 29 0. W. 
z 259 





bond—-Martgage ineffective ds such—Personal cove- 
nant, enforcement of—Mortgagee holding separate 
money-bond—Mortgage suit--Omission to refer to, 
money claim—Hffect—Civil Procedure Code (Act V 
of 1908), ©. II, r. 2. ANG * 
The question whether a mortgagor binds himself 
personally to re-pay the loan or not must depend upon 
ths construction of the mortgage-bond in each 
case and the intention of the parties as evidenced by. 
the circumstances, ~ 
~ A personal covenant to pay can be enforced even if 
„it is embodied in a'bond purporting to be a mortgage 
which fails to operate as such. 
Where a mortgage-bond contains an express and 
unqualified recital for payment of the debt and 


-Personal covenant to pay—Construction of 


1198 


at . 


Mortgage—contd, 


party, gave due credit for arcertain sum. by*reason.’« 
of his purchase and asked to récover- the balance by” 
sale of the property not purchased by him. The Cour$. 
found that credit was given in réspect of a proper. 


“value for the itemg: purchased and a decree for sale’ 


was accordingly made; In a suit by the second 
mortgagea: . 

‘Teld, that the first mortgagee was entitled, to 
retain the property purchased by him free of 
encumbrances and the second mortgagee’s only righte 
was against any surplus after the sale of the other | 
property; the second mortgagee had no rights available 
as agains® the properties purchased by the first mort- 
gagee, and that, therefore, a suit by the second mort- 
gagee to redeem the first mortgage or sell the pro- 
perties subject to the firgt mortgage was not main- 
tainable. .M Ramaswamr PILLAT v, NARAYANASWAMI - @ 
Prunar, (1925) M. W, N. 82; 48 M. L, J.100; 2? L. W.: 
318; (1925). A. I. R. (M.) 483 548 


=~ Subsequent mortgage including portion of. 
property previously mortgaged—Prior mortgagee pur, 

chasing equity of redemption—Subsequent mortgagee, . 

whether can redeem—Transfer of Broperty Act (IV 

of 1882), ss. 60, 74. 

On 28th Bebruary 1912, defendant No. 2 mortgaged : 
33 bighas of land to. defendant No. 1 and on 23rd. 
March 1915 he execùted a mortgage in favour of the. 
plaintiff for -12 bighas of land which included 8 bighas 
out of.the land mortgaged to defendant No.1. Sub-. 





` sequently defendant No. 1 obtained a decree on foot 


of his mortgage and in execution thereof purchased : 
the property himself in December 1917. The plaintiff `: 
who was not a party to the suit then brought a suit on ` 


. his mortgage and obtained a decree for sale against - 


redemption of the bond and the transaction is refer-, 


red to as a loan, there .is a personal covenant to 


ay. : I Ra zi 

A mortgagee holding a separate money-bond against 
a mortgagor is not under any obligation to enforce 
the money bond along with the mortgage, or even to 
refer'to its existence in his plaint seeking to enforce 
the mortgage. M RAJAGOPALACHARIAR v, THIATARYA.. 
. MUDAM - i 


-gagee impleaded as party—Subsequent suit by second 

mortgagee—Rights of parties. 

To a suit by a first mortgagee making the second 
mortgagee a party, the latter has the right to redeem 
the first mortgagee. Where he fails to exercise his 
right of redemption, he can have no rights against 


| ; 481- 
= Prior ‘martgagee, suit’ by—Subsequent mort- © 


such properties which pass away to the purchaser in . 
exeeution.of the decree, free of both -the mortgages... 


After such a suit, all rights ofthe second mortgagee 
over tlie properties common to hoth mortgages, unless 


they have been expressly preserved, are extinguished, — 


and he is debarred from pursuing any remedy against 


the properties mortgaged in both the mortgages, ~ 


equally whether tle second suit is one for sale or one 
for rademption. He can, therefore, maintain a suit 
on his’mortgage only in respect of items which are 
not.comprised in the first mortgage and for personal 
reliefagainst the mortgagor. 


defendant No, 2, and on defendant No. 1 resisténg the. 
execution “of the decree, plaintiff brought another 
suit to redeem the entire 33 bighas of lad mortgaged ` 
to defendant No. 1 : , ‘ 
Held, (1) that although defendant No. 1 became the 
owner of the equity of redemption by virtue of the’ 
purchase in execution of the decree against defend- , 
ant No. 2, the plaintiff, not being a,party to thit suit, , 
was not affected thereby and had the right to redeem . 
the mortgage in favour of deferidant No. 1; 4 
(2) that he could redeem only the.8 bighas which » 
were included in the’ pliintiff's mortgage as well as 
the mortgage of the defendant No. 1, on payment of a, 


’ proportionate share of the money due to the defend- 
` ant No. 1 on his mortgage. 


t C MADHURAM HAZARIKA v. 
Buotone OnuTIYA, (1925) A. I. R. (C.) 59 193 


~——— Suit for possession by mortgagee on allegation 
of non-payment.of munafa--Tei@ler, proof of —Pay-: 
ment into . Court, whether’ necessary—Appeal, - 
second—Finding of fact. ° á 
Plaintiff, who was mortgagee of certafh land sifed - 
the mortgagor dor possession of the mortgaged land : 
on the allegation that the latter hasl failed to pay a 
certain sum which was payable as mwnafa under the ` 
mortgage-deed. “The defendant pleaded that he had ` 
tendered payment which the plmintiff had refused 
and it was found that the money shad been tendered å 
as alleged by the defendant: < 


Held, (1) that the finding as to tender wag one of 


. fact and could not *be questioned in second appeal; 


-Two out of three items of properties, the subject of ` 


two -niortgages, were purchased by the first mont- 


judgment-dshtor, and the first mortgagee -in a mort- 


gage suit impleading the second mortgagee also as - 


s. : e 
x 
. 
x 


gagsein execution of a money decree against the : money into Qourt; : 


` (2) thatgafter the. refusal -of the tender by the ` 
plaintiff -the defendant was not bound to pay the” 
: f ; , 

(3) that the plaintif having based histšuit on*the 
allegatida that-there Was a default by the defendang - 


.* . 
a o 
. "e 


e 


a : c. 
4138 ` 
Mortgåge—caneld, i 


«and auch default not having been proved his suit 
was liable to be dismissed, L Darr SINGA v, ISHAR? 
W. L. J. 11; (1925) A. 1. R. (L) 353 250 


Muhammadan Law—Dower—Widow in possession 
of husband's estate, See Oi. P, C., 1908°s. 11 579 


-Legitimacy—Ackgowledgment, effect of—Pre- 
sugiption—Burden of proof—‘Zouja Beruti,” mean- 
ing of—Appeal, second—F'inding of fact—Failure to 

e consider evidence. - 

Where a question of legitimacy arises under the 
Muhammadan Law a detlaration as to the legitimacy 
ofthe person, whose legitimacy isin dispute, by the 
allegad father raises a presumption of marriage be- 
tween the mother of the claimant and the person 
making the declaration. The presumption, however, 

eis only one of fact and is, like every other presump- 

tion of ffot, capable of being set aside by contrary 
ps A person who has in his favour a good ac- 
owledgment of legitimacy is in the position that 
the marriage of his mother with his alleged father 
will be hald proved and his legitimacy established 
unless the marriage is disapproved. Until the claim- 
ant establishes ùn acknowledgment the onus is on 
him to prove the marriage; once he establishes the 
acknowledgment the onus is on those wh8 deny the 
marriage to negative it in fact, for instance by proving 
the impossibility of the marriage. 
` It often happens that when a Muhammadan ‘takes a 
fancy to a Hindu woman and she agrees to marry 
him she is converted to the Muhammadan religion, so 
that the miere fact that she continues to bear a Hindu 





_ INDIAN OASES: 


name would not be sufficient to negative the marriage. _ 


Among Muhammadans the marriages of cousins and 
near relations outside the prohibited degrees are com- 
mended and a wife belonging to another family is 
looked upon with disapproval.. 

The expression “zouja Beruni” means wife from 
Suinae -the brotherhood and does not signify a mis- 

Tess. s ` 


“Where in deciding a question of legitimacy a Court ' 


of first appeal fails: to take into consideration a 
declaration made by the alleged’ father acknowledging 
the legitimacy of the claimant, its finding is not 
binding in second appeal. O ZAHID ALI v. SHAHR BANU 
20. W. N, 10; 12 O. L. J. 130; (1925) A. I R. (0.) 384 
h 101 
Marriage—Consideration, illegal, effect of— 

Offer and acceptance by bride, form of—Authoriza- 

tion of waris, mode of—Kazi, power of, to annul 

marriage, extent of, 

Assuming that British Courts possess the power to 
rescind a marriagee’given to the Kazi under the 
Muhammadan Law, the power can only be exercised 
upon a proper application and ib cannot be exercised 

- in @case in which the Kazi could not have exercised 
it under the Muhammadan Law.. è 
Under the Mubgmmadan Law the Kazi has only 
“the power to separate persons who cannot contract 
a legal marriage and yet have so marriêd, or to-declare 
invaild a marriage * which is patently a nuility,eor. 
n certain cases, to interfey-in order to protect, the 
ife of fhe woman. - “e 

Under the Muhammadan Law the corsideration for 
a marrifige contract on each sideeis the promise to 
fulfil the conjugal relations, -As long as thg persons 
who enter into such a contract are competent to contract 
and as long as {heir consent is not extorted, by force-or 
by some material fraud as to Sdentity, the contract 
isa gocd contract whatever secondary or extrangous 


competent parties.. If the girl is a minor 


- (1995 
Muhammadan Law- contd. NK 


reasons the partigs may have had for entering inte 


the contract.! The mere fact that the parties: to a 


marriage enter into the contract asa part of a con- 


spiracy to frustrate the®course of justice, for ipstance,»e 


by one of the partics agreeing to commit perjury in 


a casein which the relative of the other party is an, 


accused person, the marriage w®uld npt on thet 
account alone be capable of being disallowed e * 


- Apart from the question: of evidence-all that is ~ 


required by the-Muhammadan Law in the case of a 
marriage, as in the case of @ther contracts, is that 
there should be a mutual offer and acceptance by 
girl, the 
offer or acceptance: at the time of the céfemony may 
be made by her guardian. If she is a girl who has 


reached the age of puberty, her acceptance may be- 


either given by herself or it may be given by her wé77a. 
In the case of a girl who has never been married her 


acceptance need not be in actual words. It is suffi- , 


cient that her conduct on bearing of the proposal is 
such as, in the case of a modest girl, to indicate that 
she in her own mind had accepted the proposal. It 
is necessary, however; that her assent should be 
given in respect of a particular person, and where 
the assent is gixen through the waris, the waris must 
be authorized to contract a marriage on her behalf 
with a particular person. In a case Where the 
marriage is preceded by a betrothal and there can be 
no possible doubt as to the identity of the bride- 
groom there. need not be a specification of the neme 


of the future husband by the bride when she appoints ` 


a waris, but’ where the marriage is decided upon 


suddenly there must be preof that the girl was’ 


aware of the identity of the bridegroom and autho- 
rized the waris to enter into a contract of marriage 
on her behalf with a specified person. S Harrzan v. 
Sarprno,-(1925) A. I. R. (S ) 22 -301 
Pre-emption suit— Court, whether can take 
cognizance of facts happening during pendency of 
proceedings—Pre-emptor having equal right with 

vendee—Procedure. f 

The defendant {in a pre-emption suit claimed to 
have equal rights of. pre-emption with the plaintiff 
by virtue of a transfer in his favour which, however, 
was the subject of challenge in another suit. The 
latter suit was withdrawn during the pendency of an 
appeal in the pre-emption suit: k 

Held, that the-Appellate Court was entitled to take 
cognizance of- the fact that by the withdrawal of 
the suit challenging the transfer in favour of the 
defendant, the defendant's right of pre-emption ‘had 
become equal to that of the plaintiff. . 

Under the Muhammadan Law where itds found that 
the right of a pre-emptor is equal to that,of the 
vendee the pre-emptor is entitled to a decree for 
pre-emption of-half the property transferred. A 
NADIR Husain v SADIG HUSAIN, L. R.6 A. 19 Civ; 23 
A. L. J. 138; (1925) A. I. R. (AJ) 361; 47 A. 324 . 589 

Pre-emption—Talab-i-mowasjbat, delay in 
performance of, effect of— Delay, when may be er- 
cused, : 

The Muhammadan Law of pre-emption requires 
that on the receipt of an information as to asale an 


intending pre-emptor must perform the ceremony. 


talab-i-mowasibat immediately without any ‘loss of 
time. Delay in the performance of this ceremony is 
fatal toa claim for pre-emptioh. i , A 
Where, however, a pre-emptor receives information 
as to the sale which he doubts er has reasen to doubt, 


°° vol. a6}, 


| e Mun wman Saga, 29 O. W. N, 400; (1925) A. I, R. (C.) 
055 : i 638. 


w, 


\ 


- Muhammadan Law—oonold,.. - o% 


any delay that takes place ‘before he gots authentic 
information would be no delay Within the meaning 
of the above rule. C Lan MUHAMMAW SARKAR v. HUSAIN 


m- Waqt- Provision for payment of annuity, 
i ents BP ian nan, charged on dedicated proper- 
Pies, degality of. : 





In a waqf executed by a Muhammadan in 1911 | 


there was a provision setting-apart a certain “sum. 
` out of the annual ineome of the properties dedi- 


cated for the benefit of the plaintiffand his descend- 
ants in perpetuity. The payment of this allowance 
was charkedeon the dedicated properties : 


Held, (1) that the provision with regard to the. 


annudl payment to the plaintiff and his descendants 
waseinvalid under the Muhammadan Law of wagf, 
‘as there was no charitable or religious object with 
regard to the application of the sum mentioned at the 
_incaption of the wagfand there was none pointed out 
in the document at the end when the descendants of 
the plaintif might fail to exist at any future period of 
time; ‘ egies ome 
(2) that the provision charging the dedicated pro- 


arties with the payment of the allowance was. also — 


invalid under the Muhammadan Taw, for, as soon as 
the winf was made, the property came to be vested 
in the Almighty and it could not be burdened with 
any charge which might eventually end in the sale of 
ths property. O Iqpstur RAHMAN v, ILTAFUR RAHMAN, 
12 0. L. J. 103; (1925, A. I. R. (O.) 409 ‘703 


Widow in possession of husband's assets—Suit 


` for recovery of dower-debt, when may be treated as 
administration suit. : 

Where a Mussalman widow isin possession of her 
husband's asssts, her suit for recovery of dower-debt 
may be trsated as an administration suit. Where, 
however, the claim is not only for the dower-debt but 
-also for a debt alleged to be due to the plaintiff on her 


husband's pro-note, the suit cannot be allowed, in. 


‘second appeal, to be converted into an administra- 
tion action, even if the plaintiff is willing to give up 
her ‘claim for debt on pro-note. M DAVUTHAMMAL v. 

„PASARI AMMAL 367 


Nadgl tenure, conditions of—Neglect of tenant— 
‘orjeiture of tenancy. : 


A nadgi tenure is a permanent tenancy but with a 


condition attached toit. The condition is that the 


tenant shall water and manure the trees, repair the 
fénce,or wall ‘round the garden and plant new trees 
from time to time so that the garden shall always 
have about af many trees as it can contain with 
profit to thos who enjoy its produce. 

“A nad§i tehant who does not reside on or near the 
land, fails to rebuild a huton the land which had 
ben provided by the landlord for his residence and 
which has fallen down, allows the materials thereof to 


be stoler?and generally neglects the land and allows - 


it to 'go waste, is liable to be evicted from the land on 


. the ground of férfeiture of his tenancy rights. B’ 


MAHABLESHWAR DHVERSHETTI v. Bapku VENKA NAIK, 27 
Bom. L. R. 82; (1925) A. L R. (BJ) 178 24 


Negligence—Irrigation canal—Damage caused by 


overjiow, whether can be recovered, 

Government by constructing an irrigation canal 
undertakes a duty to protect other parties against 
damage arising. from-the “water of the canal and if it 
does not take, adequate precautions tò deal with the 
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overflow of water front- the canal, fors instance, by, 
means of an outlet atthe tail-end of the canal, it is 
liable to compensate those to whom damage may be 
caused by such overflow. Pate SECRETARY or Statk 
For INDIA v. RAMTHAL Ray 928 


e 

Negotiable tnstruments Act (XXVI of 1881), 

88.-13,,50 ~Biill of Exchange payable to bearer--l n- 

dorgement in favour of particular person, effect af. 

Section 50 of the Negotiable Instruments Act applies 
to all negotiable instruments whether payable in the 
first instance to order or to bearer. f 

An indorsement made on an instrument payable to 
bearer c#i have a restrictive effect upon ita negoti- 
ability, f . 

Where a Bill of Exchange payable to the payee or 
bearer is indorsed in full to another, it ceases to he 
payabl: te bearer and ‘is payable only,to the person in 
whose favour it has been indorsed or his order. B 
FORBES CAMPBELL & Co. v OFFICIAL ASSIGNEE, BOMBAY, 
27 Bom. L. R34; (1925) A. I. R. (B.) 173 118 


- ss, 35, 91—Hundi—-Liability of drawer—— 
Conditions—Dishonour by drawee—Non-acceptance 
on _ presentation, effect of. . 

Dishonour by the drawee of a Bill of Exchange or 
hurdi is a*condition precedent-under s 35 of the 
Negotiable Instruments Act for the coming into 
existence of the liability of the endorser and there is 





„no dishonour. of a bill or kundi, unless the drawee 


makes default in acceptanca upon being duly asked 
to accept. - 

Where there is no proof of such presentment for 
payment, neither the drawee not the endorser is 
liable. M A. L. S. Kapappa OHETTI?. R, 8. S. TIRUPATI 
Oet, 21 L. W. 210; (1925) A. I. R. (M.) 444 576 
———3. 76 (d)—Non-presentation, when caħnot be 

pleaded, 3 

Where the drawer of a`Bill of Exchange dishonestly 
denies payment of consideration and the plaintiff, 
holder in due course, fails to prove presentation to 


-the drawee, he can rely on s. 76 (d) of the Negoti- 


"BHAWANJI NARSI v. Assan PITAMBERDAS 


pa 


able Instruments Act without proving that the drawer 
had suffered no damage from Soe Diente 5 5 
—— S. 87—Pro-note providing for interest—Addi- 

tion of “with interest," whether material alteration. 
-Where a pro-note contains a provision with regard 
to payment of interest’ and the rate of interest is 
also mentioned in the note but the words “with in- 
terast" are subsequently interpolated without the 
knowledge-or consent of the executant, the interpo- 
lation does not amount to a material alteration within 
the meaning of s 87 of the Negotidble Instruments Act 
so as torender the note void. PC Tursi RAM, Rax 
Saran Das, 23 A. L. J. 109; (1925) A. I. R. (P. ©.) 80: L. 
R. 6 A. (P. O.) 70; 2 O. W. N, 256; 27 Bom. L. R. 777; 

49 M. L. J. 132; 22 L, W. 86; 29 C. W. N. 965 (P. O) 
§2 


: - @ 5 
*—— s. 118 (9)—Pleadings—Prgof—Pro-note— 

Custody—Prestmption about ownership—Hindu Law 

—Jdoint family property—-Presumption, when weak- 

ens—Properly in name of ene co-parcener—Presump- 

tion—Sgcond appeal—Findings of fact—-Miscoxcep- 
tion of question to be tried. 

„The custody of aepro-note raises an initin? pre- 
sumption ¢ ownership in favour of the person from 
whose, custody it is produced. 

Prima facie all custody must be presumed to be 
lawful in the absence of circumsjances showing {Pat 
it-wag obtained illegaħy or by iraud or otherwise 


c 
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, Itis not always necessary for the prestrvation of the 
joint. nature of: Hindu family property that members 
ofthe family should live ‘in, commensality; they may 
dwell and mess apart and yetyremain joint -in property. 
Where the family consist of father and sors the pre- 
suinption:-of their being members of a joint family is 
very strong. It'is only “when you go farther and 
farth@r away from the founder of the family that the 
presumption becomes weaker and wedker. * f 
Every Hindu family is presumed to be joint in 
food, worship and estate, and the property is’ pre~ 
sumed to be joint and undivided. | 
The use of the name of one co-parcener iwa docu- 
ment does not by itself show that the transaction waa ` 
separate or there had been separation between him and’ 
. the rest of the ‘family. . Sime a 
The prestiimption with. regard to’ property in the 
. name of a co-parcener is a presumption as to the-con- 
tinuance of a juridical relationship combined with a 
presumption as to the ordinary practice of Hindu 
families and it applies’ as much-‘in the case of father_ 
and son governed by Mitakshara Law as to the case 
of properties of other ee It takes the place of 
evidence and may be. displaced by evidence of a state 
of things inconsistent with such presumpfien. es 
-Itis open-to the second Appellate Court to scan. 
-the evidence and come to a. different and independent. 
finding, if in its, opinion the lower Courts havé entirely 
misconceived the real questions they had to try. 
N Gancanakas v. Narayan, (1925) A. I. R. (N.) 284 505 


N. W, P. Rent Act (XVIII of 1873), 8. 7—Oceupancy 
right, accrual of, conditions of—Physical posses- 
sion of proprietor, whether necessary. _ i eid os 
For’ the accrual of the right of. occupancy under 

s. 7 of the N. W. P. Rent Act of .1873:all that is 

necebsary, is that the land should be held as.sir and 

that the proprietary rights should be lost after the 
passing of the Act.. It is not necessary that the land 
to which the right would attach itself should be in 
the immediate possegsion of the proprietor losing his 
interest; itis enough if he is in constructive possession, 
for instance, through his mortgagee.’ A Rau Briony 
SINGH v. OHHAKAURI SINGH 929 


Oudh .Rent Act (XXII Of 1886), s. 1O7H—U. P. 
Land Revenue Act (III of 1901), s.79—Land held 
rent free under written instrument—Assessment of 
rent by Revenue Court—Declaration that’ order of 
assessment is ultra: vires, whether can be granted— 
Jurisdiction of Civil and Revenue Courts. | | 
Where a question of proprietary ‘or under-proprie- 

tary right is involged the Civil Courts have full 

jurisdiction to determine it and to grant such & 
realiaf as may be pd ae! to the case. But the 

Civil Courts dp not exist for the purpose of review- 

ing the decisions of the Revenue Courts or deciding 

on their validity. ‘hé two classes bf Courts are 
. Coutts of co-ordinate jutisdiction and the Civil Courts 


have no power t control or superyigethe decisions | 


of the Revenue Oourjs except in so far as such power 
„is giverfto them by Jaw. | .. 


INDIAN OASES, 


® Where under the term of a deed a person ` 


acquirés a right to ‘hold certain land. rent-free in 
consideratjon of the surrender of the proprietary rights 
which le previously held therein, the case -fall 
within s. 107 H of the Oddh Rent Act and tke Reve- 

nue Courts are entitled to declare the land to be ' 


8.. 


held ,in wiider-proprictary right and to ‘assess rent - 
upon it and their jusisdiction js riot.ousted by the . 


provisions of 8. 79°of the U.P: -Dand Reverlué aet, 
14 è x s e 


` ` Court, whether competent to 


J4; 12 0. L. J. 86; L. R; 6 A: (O.) 51; (1925) A. I 
; bos 4 
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, Semble:~The Civil -Courts have no jurisdiction. 
to’ grant a ‘declaration; apart from” any’ questién’ of | 
proprietary or ‘under-pgoprietary right, that an’ order” 
ofa Revenue’ Court ass&ssing reht on a certain aréa © 
held: by the plaintiff is ultra vires and iaoperative 


against him. OUma Naru BAKHSH SINGH v. JANKI . 


BAKHSH Sivan, L R.6 A (O.) 49; 12 1925) 
A. I. R. (O.) 410; 2 O. W. N. 199 , 864 
———- sS. 127, whether applicable to ejeétment pro-. 
`; ceedinigs—Notice of ejectment, cancellation of—-Civil 
Gntertain suit for pos- 
session—Decision of Revenue Court, whether binding , 
on Civil Court. . , so pas 
When a suit for recovery of rent is brought against 
a trespasser undér s, 127 of the Oudh Rent Act, the. - 
Court, “after a' decree for rent is, passed, -is bound to. 
pass a decree for ejectment also on application made , 
by the plaintiff.. But this provision is not made 
applicable in the Act to proceedings in ejectment. 
Where a Revenue Court cancels’ a notice of eject- 
ment, holding the déferidant to be a tréspasser'and not 
a'tenant, thé :plaintif, a lessee’ of the landlord; is 
entitled to oust the trespasser ina Civil Court. 
Where a Revenue Court makes no mention of the | 
provisions of s. 127 of the Oudh Rent_Act and it- 
doés not gaga that it applied its mind’ to the proe ` 
visions of that section, its decision is not Dinding ori 
the Civil “Court so as‘to cust the latter's jurisdiction 


| L. 50236; ( 
e* 


“to entertain a suit for possession against the tres- | 


passer.  O'Kuaxr SINGH v. BISHUNATH Lat,.2 O. W, N 


JR, 
(0.) 388 | A7.: 
Pardanashin lady, deed executed by—Free- execu- 
_tion—Burden of proof-—Muhammadan’ Law--Marz- 
ul-maiut, meaning of. , i a ; 
` Where's pardanashin lady is concerned thè burden 
of proof réstson the person’ who séeks to take ad- 
vantage of a docùment executed by her. Jt is for 
such a person to show that the lady compréhended + 


- thoroughly and deliberately and of her own free-will 


carried out the transaction alleged. But this rile’ 
must be followed intelligently.. The Court. will gauge 
the burden of proof which the plaintiff has to dis- 
charge in sucha case on careful consideration whé- = 
ther the document’ by which he seeks:to profit was, 
or was, not injurious to the pardanashin lady. who 
executed it. i a OMe 
-Where it is alleged that’ a deed executéd by a. 
Muhammadan is invalid owing to its having been 
executed during marz-ul-maut, the burden is on the 
person who sets up the invalidity of the deed to 
establish that it was executed during marz-ul-maut. 
In order to constitute marz-ul-maut there must be 


In‘stich’a suit each party stave in-the position of à” 
a 7 7 > 7 z "te 


. 


~ 
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plaintiff- with reference to another*and .that of the 
defengant with reference.to some. othér. - + i 

Unless there’ is a special reagon it is not possible to, 
fleny to à co-partner the right of partition either at- 
hisown instance or ‘gt the instance of any one else.’ 

The deferdants ima partition suit contended that a 
partition ghofild not be decreed but prayed in the 
alternative that should a partition take place their 
shares should besepartely allotted to them: h 

Held, that the Courtehad no reason to refuse the 
prayer of the defendants for partition of their shares 
inter se after the plaintiff's right to claim _partition 
had-been estaglished. os i : 

Where in a partition suit the Court refuses to direct 
partition of the shares of the defendants inter se, it 
fails-to exercise a jurisdiction which is vested in it” 
and its order is liable to be set aside in revision. 
C Loge Nara Sawa v, Ranna GOBINDA SAHA 765- 


— Preliminary decree—-Nature ‘of property. in. 
dispute, decisión as to—Dismissal of suit for default . 
after: preliminary decree, validity of—Procedure 
—Appeal, whether lies—Revision. . 
In a partition suit as regards certain propery, one of 

the defendants claimed some of-the plots as his raiyati 
lands. - The plaintiffs did not claim in the plaint that 


“the lands wee their bakasht nor was any issué framed 
- on the point or any evidence taken. The Trial Court, 


however, made a direction in the decree that in mak- 
ing.the partition the plots may be allotted to the patti . 
of the defendant who claimed them as his raiyati: 


lands: 

Held, (1) that there was no necessity for the 
plaintiffs fo claim the lands as bakasht lands in the 
plaint; all that they were required to do was to plead ` 
their title toa possession of a share in the 
that was to be partitioned; 

(2) that the question asto the nature of the plots 
in dispute would arise for decision when the final 
d:cre3 was tobe madeand should be considered b 
the Gommissioner at the time of making the raibandi 
and decided by the Court in passing the final decres, 

Aiter a preliminary decree has been made in a par-- 
tition suit the suit cannot be dismissed unless the ` 
decree is reversed on appeal. If after the preliminary 
dscree the plaintiff fails to appear and take further 
steps, the Court can properly adjourn the proceedings 
sine die with liberty to.the plaintiff to restore the 
suit to the file on payment of costs. . 

Anorder dismissing a partition suit after a pre- 
liminary decree’has been passed isnot a decree and 
is not, therefore, appealable but it is liable to be set ` 
aside in revision. Pat Laonmr Narayan TIWARI v. RAM- 
SARAN TIWARI, & P. L. T. 152; (1925) A. I. R. Pe 


Partnership, dissolution of—Writing, whether neces- 
sary~—Release of share in partnership assets con- 
sisting af immoveable property Rs. 100 and upwards 
in value—Registration—Registration Act (XVI of 
°1998), ss. 17, 49.9 ; 
It is not- necessar$ to have a written document to 


evidence dissolution of partnership. Therefore, if . 


òns partner retires from a partnership after being . 
paid his: share of the partnership assets, the rest of 
ths assets, whether they consist of moveable or 
immoveable property, become the property of the ` 
remaining partners. But if instead of being paid his” 
share ofthe assets the out-going partner releases or 
relinquishes hjs rights jn the 
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property 4 


partnership assets | 
consisting of immoveable property -of the value of - 
8, ` . 
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: og 
RE 100 or upwards, the document is inadmissible in 
evidence, if unregistered, and parol evidence canno? 
be admitted to prove the release or ‘relinquishment. 


M SRiRAMSUBBA Rao v. @gitrorr VENKAT. 2 
L. W. 109 J ar Ty. 


: Hindu Law—Joint ¥amily—Business carried 
on by father—Son, whether partner, ` ° 6 
The mere use of the name of a person cannote 


“make him a partner in a firm unless there is a von- 


sentient act on his part indicating that he isa mem- 
ber of the. firm. 
` The mete fact. of a son helping his father in a 
busiziess and the business being carried on in their. 
Joint names is not sufficient to establish a partner- 
ship between them. . i 

The facteof a son being joint with fis fater dees 
not ipso facto give the former any right in-his father's 
business unlessit be a joint family business. S 
TULSIDAS AMANMaL v. Lyon Lorn & Coy., 18S, L, R. 
117; (1925) A. I. R. (S.) 225 934 


Pedigree tables, value of —Discrepaacies—Pedigree 
supported by oral evidence. 
‘It must always be a matter of great difficulty to 
prepare pedigrees in a country like India where there 
isno official register of births and deaths, where 


_ records of a family may be few and where it is 


essential to depend for information upon the uncer- 
tain testimony of family traditions; men’s lives are 
swiftly forgotten and the memories of survivors often 
fail. It is, therefore, not a matter of surprise to find 
that pedigrees prepared in India -and which may be 
accepted as honestly prepared, are, nonetheless, not in 
actual agreement’ in every detail. . 

A pedigree ‘which has bean subjected to investiga- 
tion many years prior to the institution of*the litiga- 
tion in which it is questioned and which has previously 
been relied upon by competent authorities and is sup- 
ported by verbal evidence may safely be accepted as 
correct. P © Doppawa v. Bennercowna, (1925) A. I. R 
(P. 0.) 199 Ra 326 


Penal. Code (Act XLV of 1860), ss. 34, 149, 
304—S. 84, applicability of—Section, whether ap- 
plicable to offence under s. 804, (11). 


Section 34of the Penal Code refers to cases i 
which several persons both do an. act and intend. io do 
that act; it does not refer to cases where several per- 
sons intend to doan act and someone or more of 
them do an entirely different act. 
of cases s. 149 of the Code may be applicable but s. 34 
is.nọt, . 

Section 34 of the Penal Code, which is based on 
common intention, cannot possibl¥ be used with the 
second part of s. 304 of the Code which expressly 
excludes ‘intentio. G ANIRUDDHA Mang v. EMPEROR 25 
Cr. L. J. 827 R 475 


t e. 

———— 88. 34, 302, 323—Attack with object of 
givigg : thrashing—Usé of spear by one of aceused 
—Death caused by spear ghrust—-Offence, 

The party of the accused, who were three in ùm- 
ber, attacked the party of the complainants with the 
object of giving the latter a thrashing. During the 
course of thg attack one of the accused used a spear 
with the restlt that one member of the complainants’ 
party was killed as a result ofa spear thfust. The 
other members’ of the ee party” only re- 
ceived simple hurts.. Itewas found that the other two 
accuse? did not anticipate that the third accused 

s hi s i 


In the latter class ` 
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* Penal Code- contd, a 


m . . . 
would make use of thé point of his weapon in the 


attack. 
* Held; (1) that the accused who used the spear was 
guilty of an offence under s. 302 of the Penal Code; 
(2) that the two other aefused were guilty of an 
offence under s. 323 of the Penal Code. O Ramzan 
ALI v. Euerkor, 12:0, L. P. 54; 26 Or. L. J. 910; (1925) 
A. ISR. #0.) 322 aS o = 450. 
z $s. 40, 149—“Offence” in 8. 149;- meaning- 
of—Kailways Act IX of 1890), s. 126, offence 
under, whether included—Malabar Martial Law Re- 
gulation (I of 1922), 3.7 (c), offence under, whether 
included. 4 é 
A Criminal Statyte has to be rigidly interpreted. 
Section 40, Penal Code, in terms implies that iù 
ma 8. 149 the word “offence” only covers offences punish- 
able under thee Penal Code. Therefore, an offence 
under s. 126, Railways Act, or s. 7 (e) of the Malabar 
Martial Law Regulation is notan ‘offence’ within tne - 
meaning of s.149, Penal Code. M In re Pavancr 
AtHAMU; 20 L. W. 914; (1925) A. I. R. (MJ) 239; 26 Cr. 
L, J. -283 
~ 88, 7h 160; 323—Conviction for affray, 
_ whether bars trial for hurt. i ” 
` -The conviction of an accused pérson unger s. 160 of 
the Penal Code is- no bar to his trial and conviction 
_ again under s. 823 of the Code.” aie 
-Section 71 of the Penal Code has no application to 
acise where the offences charged are distinct. A 
RAM SUKH v. Empzror, 23 A; L. J. 8; L. R. 6A. 41 On; ° 
26 Cr. L. J, 683; (1925) A. I R. (A.) 299; 47 A. eS 


“8. 75—Enhanced punishment—Discretion of 
Court--Commitment to Sessions, when to-be-made— ` 
Sent®nce. . x . Be 
The powers given toa Court by's. 75 of the Penal 

Code must Be exercised with ‘a certain amount of 
discretion, The Court should take care to make the ` 
penalty fit the crime and the practice of committing 
etty offenders to the Sessions Court after three or’ 
our convictions should cease. Even if such persons 
are committed there is no necessity for the Sessions 
Judge to inflict a vindictive sentence B Gana MANA 
v: EMPEROR, 26 Bom. L. R. 434; (1924) A. IR. (B.) 453; 
26 Or. L. J. 759 5! ; ; 343 


——— $8.97, 100—Right of private defence of 
body, extent of—Attack by astick—Death caused by 
‘lathi blow in defenée—~Offence. ` 6; 
In the heat of the moment. and while defending one- 

s3lf from a man armed with a stick, it is practically 

impossible to calculgte with‘accuracy the exact force 
which one is entitfed to employ in self-defence. 
Accused insulted the deceased and the deceased 
stguck him with as stick.. Accused retaliated by 
striking decéased on thé head with a lathi,.fractured 

his skull and killed-him:: - .« e ` a . 
Held, that the®%accused had acted in the exercise — 

of the right of private defence and could not be held 

. to have exceedéd that right. L Ima DIN v. EMPEROR, 
.26 P. b. R. 14; 26 Cr. L. J. 730 0218 
® ____.. 8. 97, 323, 328-—Cattle Trespass Act.({I 
of 1871), ss. 10, 24—Accused taking cattledo pound 
—Attempt, to rescue catile—Right of private defence 
—Hurt ‘and grievous hurt. ` ° : ` 
‘Cattle belonging to the complainant tregpassed on | 
to the land of the accused. The latter seized the 
cattle and were, driving them to the pound. when the 
“complainant's pariy drived and attempted to rescue 
the cattle from the, accused, In doing so thecom- 








e`’ e 


“dang and 
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plainant's party ysed violence and succeeded in 
rescuing some of the cattle. The accused resisted the 
action ofthe complaigant’s party and in attempting ' 
to defend, themselves gainst the violence yscd b 
the complainant's party, causéd injuries to several” 
members of that party some of: which amounted to- 
grievous hurt: . 52 

`- Held, that the accused were legally entitladdéo take ` 
the cattle to the pound and thatthe action of the ` 


; conplainant’s party in attempting to rescue cattle was ` 


unlawful and that the accused ind, therefore, the right, 
of private defence against the acts of the complainant's 
party and it could not be said- under the circumstances 


that the accused had exceeded that right and that - 


they were not, therefore, guilty of any offence. Pat 
UDIT SINGH v. EMPEROR, 26 Cr. L. J. 924 | 988 © 


mn §, 99—Right of private defence of Body, 

extent of—Person in imminent danger of attack , 

from loaded weapon, position of. . 

Persons who have reason to’ fear that a mam is 
going to attack them with a loaded weapon are' 
entitled to attack him first and to use force in order 
to ‘destroy his power of*attack or ‘take the weapon 
from him, i Ka ESSN 


Persons who go out on a perfectly peaceful and lawe > 
ful mission with the -fear . and certainty, of being y 


interfered with bya person with a loaded weapon, 


with, imminent risk to themselves, and wHo arm ' 


themselves in order to, defend themselves in case of 
attack, cannot be regarded as rioters at all, and if-they 


-are actually put in danger of being ‘attacked: and use’ ' 


their weapons to forestall the attack and to defend 


themselves, they cannot be held to be guilty of any | 


offence, 


N . - 
The mentality of a man who is confronted with | 


imminent danger of an attack from a loaded weapon 


: cannot be weighed with -golden scales. In such a - 


situation he is entitled to defend himself by the 
reudiest means which suggests, itself at the moment 
and is not bound to considér with expert nicesy what 
he ought to doin order to avoid the attack s0 as to 
cause the least possible injury:tohis assailant, A 
Ramzan v, EMPEROR, 23 A. L. J. 62; 26 Gr L, J- 669; 
L. R 6A. 97 Or; (1925).A. I. R. (A) 319 45 


[1928 °° 


mn ss, 105, 114, 304 Il,’ 325, 442, 457— _ 


—Courtyard, whether building—Attack by persons 
armed. with dangerous weapons—Death caused by- 
one blow—Offence—Attack to rescue stolen property 
—Right of private defence, whether arises. 
Accused, who were five in number, at night made a 
hole in the wall of a courtyard attached to a house and 
entering. the courtyard attempted to temove a cow 


which - was kept there. The inmates.ef the house, | 


who were sleeping in the courtyard, wokeeup and 
followed the accused. One of them struck one of tha 
accused with a dang whereupon the latter fell upen 
the former and caused severe injuries to him, .one of 
which proved fatal. The accused were charged and 
convicted -of offences under ss; 304 11 and 457 of the, 
Penal Code: : Bee a 

Held, (1) that the courtyard #romwhioh the accused 
attempted to remove the cow was a “building” within 
the meaning ofs. 442 of the Penal Code, and that 


the accused were, therefore, rightly convicted of an 


offence under s. 457 of the Penal Code ; 

e(2) that under s. 105 of the Penal Code the deceased 
was justified:in striking ore of the ‘accused with a- 
defence ; ` . - . 
= 7 ~. 


the aécused had, therefore, no right of self. - 
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(3) that the death of the deceased having, however, 


been vaused bya single blow given by one of the 
accugéd who had not been spegifically identified and 
ethere*being no charge under $ 149 of the Penal Code, 
the accused.could not be convicted of an offence under 
g. 304 IL of the Penak Code : Hi 
(4) that fhe 
datigerows weapons must have known that in case of 
opposition the weapons would be used and in all 


probability grievous hurt at. least would be caused: 


and that, therefore, th® accused were guilty ofan 


offence under és. 323/114 of the Penal Code. L. 


117; 26 Cr. B.J. 753 
ss. 109, 366—Abduction, whether continit- 
ing offence—Fresh removal, whether abduction. 

ABduction is a continuing offence and is not 
completed when the person abducted is removed from 
his or her home. Every fresh removal of such person 

' constitutes the offence of abduction. 

- ‘Certain persons conspired together to induce by 

. deceitful means a girl of eighteen to leave her home 
and* accompany them to another place with the in- 
tention of making her over to S for the purpose of 
being married to his brother. When the girl was 
made over to S she refused to accompany him and 
the latter c#ught hold of her hand and dragged her: 

Held,-that S was not guilty of abetment of the 
original offence of abduction, but was himself guilty 
of the offence of abduction. O Sunpar SINGH v. Es- 
peror, 12-0. L J. 27; 20. W. N. 17; 26 Cr. L. J. 695; 
(1925) A. IR. (0.) 328 ee A | 

ss.109, 382, 411, See Cr. P: C., 1898, ss. 

236, Ii. (a), 403 (1) 47 


-$:124A, See Cr. P. O.. 1898, s. 9D 85 


——-— 88.147, 224, 225—Police oficer wishing 
to make arrest—Crowd assembling with lathis— 
Offence. . 

“A Sub-Inspector` of Police came to a village to 
arrest a certain person and effected his arrest. The 
person arrested, however, struggled, got free and ran 
away. While the Sub-Inspector was thinking of re- 
arresting him a crowd carrying lathia .began to 
assemble and the .Sub-Inspector considered their 
appearance so formidable that he desisted from his 
intention of re-arresting the escaped person : 

Held, (1) that the conduct of the members of the 
crowd did not amount to illegal obstruction within 
the meaning of s. 224 or 225 of the Penal Code; | 
- (2) that as no force was used, the members of the 
crowd were not, guilty of the offence of.rioting. A 
Laws v. EMPEROR, 23 A. L. J. 32; 26 Or, L.J. 766; L. 
R.°6 A. 95 Org (1925) A. L R. (A) 303 350 


———— 83, 147, 325. . See- Or, P. O., 1898, 5. 345 


——— 88. 149, 302— Murder — Expedition ‘to 
abduct *woman—Members of gang armed with shoot- 


Niamar v, Emperor, 6 L. L. J. 335; (1925) A. I. R. (D) 
5 3 














. ing weapons—Death caused in-effecting abduction— . 


Offence—Person’ grrested in district where offence 

committed—Inference. ` 

The fact that a man is arrested ina district where 
an offence has been- committed, many months after 
its commission, doss not in any way lead to any 
iaference against him. 

When a number of persons -set out to abduct a 
woman and some of them*-are armed with shooting 
weapons, the inference to be drawn is that the weapons 


GENERAL INDEX, | T. 


acerSed having armed theniselves with - 


“for by that litigant, and it was found that the 


were infendedeto be usod, if necessary, to overcome. 


|] | . g 
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à eet de 
apy resistance “that might be offered. The members 
of the gang must in such a case be presumed tp 
know that murder was very likely to Be committed 
and if in carrying out the object of the gang a per- 
son is killed the member of the gang are guilty of 
murder. L MANSHA SINGA v. EMPEROR, 26 Cr, L. J. 763; 
7 L. L. Jadi; (1925) A. I. R. tL ) 371 347 
~- 88, 149, 304, 325—Charge of *eulpadle 

‘homicide of one person—Grievous hurt caused te 

other persons—Conviction in respect of grievous-hurt 

whether can be maintained. i 

_ Accused were charged with an offence under s. 304 
(ii) read “with s. 149 of the Penal Code, and the charge 
stated that they had in prosecution of the common 
object of the unlawful assembly caused grievous hurt 
to M and others, but theeothers were not named and 
the liability of the accused was confifed to the caus- 
ing of the death of M. It was held that the accused 
had not taken part in the assault on M: 

Held, that the accused .could not be convicted in 
respect of an assault on other persons, who were 
mentioned generally in the charge, with which they 
had not been specifically charged. L Moneta v, Em- 
PRROR, 26 Or. L. J. 820; 6 L. L. J. 630; (1925) A. I. R. 
(L.) 286 ? h 468 
— 8. 161—Bribery—Present accepted by Judge 
from litigant—O ffence. e 

-Accused, who was a Subordinate Judge, went in 
company with a litigant in his Court to a cloth-shop 
and accepted a present of cloth which was to be paid 
r liti- 
gant consented to be responsible for ths payment 
or the cloth to gain favour with the accused in his 





9 - suit: 


Held, that „the accused was guilty of an Sffence 
under s, 161 of the Penal Code, and that it was not 
necessary to prove that.favour was actually shown to 
the litigant as the result of the present, if was suffi- 


. cient if the litigant was led to believe that the case 


would go against him if he failed to give the 
accused a present, B Buiatrao: NARSIMHA HUBLIKAR 
v. ExreRror, 27 Bom, L, R. 120; 26 Oa L, J. 698; (1925) 
A. L R. (B.) 261 * 72 


————— 8.173—Criminal Procedure Code (Act V 
of 1898), s. 69—Service of summons, prevention of— 
Kefusal to accept summons—Offence. 

A Police constable took a summons to the accused 
for the purpose of serving it on him. Accused refused 
to take the summons and sign an acknowledgment: 

’.Held, that the act of the accused did not amount 

to an offence under s. 173 of the Penal Code, inasmuch 

as the summons had been sufficie&tly served within 
the meaning of s. 690f the Or. P. O., and the conduct 
of the accused did not amoung to prevention af 
service of summons. A DEBIGIR Tarpsart™, EMPEROR, 

23 A. L. J. 148; (1925),A.L R. (A) 322; 26 Or. L. J. 

909 . 0 973 

A ; 

——— 8. 186-,Civil Procedure Code (Act V of 

1908), O. XXI, r. 97—Execution of an ay 

waPfrant for delivery of pogsessions—Obstruction, whe- 

ther offence—Order directing prosecution, legality 

oriri Procedure Code (Act V of 1898), 3. 


Where obstruction’ is offered by a third person to 
delivery ofẹ possessicn by fhe amin in execution of a 
deeree; the proper course is for the decreeholder to 
apply under ©. XXI, r; 97,0. P, C, for an order*to 
remove the obstruction, and to déliver possession of 
the preperty. Where, however, instead of doing that 


. 
. 
. a 
* e = 
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th decree-holder assailed for. a second bane for’ 


delivery of actual pessession and later his Pleader 
asks only for symbolical delivery, but an order to the: 


amin for actual delivery is *erroneonsly_ rawn up, : 


the warrant for delivery of actual pete anust tbe, 
held to be illégal. ° Bot. 

In Buclfa case, it is open to the third 06 erson im 
possession. of the property and not. bound by “the 
decres, to obstruct the amin and such an obstructidn 
cannot be treated as an wnlawful obstruction to the 
exércise of lawful authority by a public servant, Within 
the-mepning of s. 186 of the Penal Oode. 

An order, therefote, under s. 476, Or. P. O., direct- 
ing’ the prosecution of the third person for an alleged 

®.offence under 8, 186, Penal*Oode, under the ‘above - 
circumstafices mêst be quashed. M MURUGARPA Natc-" 
ker v. Rex, 21L W. 82; 48 M. L. J. 97; 26 Or. L.J. 
750; ( 1925) A. I. R, (M.) 613 286 

| 186—Criminal Procedure Code (Act V’ 

of 7808), s. 77  (1)--Obstruction to public servant 

` —Warrant, legality of, objection as to, taken in 

- pevision. 

: Public arena when acting in ‘good faith 
are entitled to protection, and Courts sheild not go 
out of their way to find technical excuses for persons 
who have used criminal force towards a public 
servant acting honestly ‘ within the scope of his 
authority. - 

A search-warrant was addressed. to a Police Station 
and was endorsed by ‘the officer in charge of the 
Police Station to a constable who, when executing the. 
warrant,.was obstructed by the accused. The latter 
were tried for .an offence under s. 186 of the Penal 
Code; ahd weré convicted. -Neither-at the time of the 
search nor dyring their trial did they take any. ob- 

- jection to the legality of the warrant. In revision it 
was: urged that the warrant was illegal inasumch as 
it was addressed to a Police Station and not to any 
Police Officer by name or by description: 

‘Held, that no objection to the legality Lot! the: 
warrant, having been taken at the time of the search 


or at the trial, the conviction could not be set, aside - 


on - that ground, which was merely an ex post facto.. 

. attempt s at“justificdtion. . R MA Krn v. Emperor, 3 Bur. 
L. J. 182; (1924) A. L R- ey 383; 26 Or. L.. J. 845 
669 


S. 201—Helping in removing corpse—Fear 
aF instant death—Accused, whether guilty. 

Where an accused helps in removing the dead body 
ofa murdered perggn under compulsion of threats 
which reasonably fause him apprehension of instant ' 
death, he is not guilty of, an‘offencé under s. 201 of 
the Penal Ogge, A EMPEROR v. AUuTAR, 23 A. L. J. 25; 
47 A: 306; L. R. BA. 68 Or; 26 Cr. L. J. 676; (1925) A. 
I. R. (AJ 315 . e . 52 


——-——- 88. 201, "208—-Screening offender—Orfence, . 

ingredients of. ` 

One of the ingredients of an oeie under s. 201 of 
-ethe Penal Code is the’ inteation to screen a specified 
offender; and in order to justify a convictign under 
that segtion itis necessary that an offence for. which 
some person- has been convicted or is triminally: 
yesporisible should have peen committed, S Apno 

v. EMPEROR, 26 Or. L. J. 897- . 


-=> 38.201, 302. See On. P, O., ‘1898, | z. 236 
973 

„8S. 209, 499- Criminal * ‘Procedures Code. 

wae of 1890), 88, 196, 439-—False suit~ Remedy 


: z . 
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-of defendant—Defamation, complaint of, whetlier : 

sustainable. ` 

As a general rule if-eis undesirable that people ` 
should be hampered i in their accegs_to the Courts and . 
getting justice by the fear that if they are UNSUCCEEB | 
ful they. may be prosecuted for defamation.* 

` The. ordinary remedy of a person who “hag hadra- 
false s suit brought against him is to apply to the Court ` 
A aaa the plaintiff , under. s. 209. of the „Penal 

ode 
~ Courts should be careful whan a+ complaint for 
defamation is filed in respect of proceedings in a Civil - 
Court to see whether the provisions of s209 of the ` 
Penal Code and the provisions of the Cr. P., .0,: 
generally have not been evaded. 

The High Court is extremely reluctant to quash 
proceedings in limine but will doso in a proper case, . 
S GANGUMAL v. Empznor, 18 8. L, R: 83; = Cr. L. J. 


941 1005" 
————- 85, 211. See Or. P.O, 1898, 88, 190, 195; A 

9 , 
—— s. 211.. See Cr, T. ©., 1898, s. 195 825. ` 
— 8. 211. See Or. P. C., 1898, ss. 476, 476A ' 


987 
8, 218— Preparation of false record tò screen. - 
offender—Guilt of offender, whether material. - 

For the purposes of acharge under s. 218 of the’ 
Penal Code the actual -guilt or otherwise of the | 
alleged offender is immaterial. Where it is proved © 
that the commission of a cognizable offence’ was. 
brought. to the notice of an officer-in-charge of a! 
Police Station officially and that in order to screen . 
the offender he prepared the record in a manner which 
he knew to be incorrect, he is guilty of an offence. 
under s.` 218, irrespective of the fact whether- the - 
alleged offenders were or. were not guilty. Where, 
however, it is found thatthe acctsed S ečorded what 
Was stated before him and that he recorded what he 
- actually witnessed, the mere fact that he may have had 
a motive for recording the statements made before , 
him knowing them to be false is no ground for cons ` 
viction under s. 218. L Morr Raw v. Empzron, 26 Or. - 


L. J. 837; (1925) A. I. R. (Li) 461 661° 
=e 225-B. See Or. P. O., 1898, 8. 438 801 
- -290—Public nuisance—Obstruction to ` 


" pighway-Bneroachment—0 ffence. 


If any portion, however small, of a public street is f 


encroached upon, the “inevitable result is that obstruc- ' 
tion is caused to persons who “may have occasion to : 
use the highway, for the “public is entitled to use 


every inch ofa road that has been dedicated to the - - 


public. An encroachment,.therefore, upqn any portion 
of a public highway, must’ necessarily obstruct the. 
public from using the area encroachéd upon and 
amounts to an offence within the meaning of s. 290 ptf © 
the Penal Code. || EMPEROR v. Nisar MUHAMMAD KHAN, _ 
26 Cr. LJ. 942; 26 P. L. R. 127; 6 L. 203; (1925) A. 
I. R. ot) 454 1006 


ss. 300,. 302, $04—Peath ‘caused `. by 
severe beating with -lathis--Offence — Conviction 
under s. 804 (1), when possible—Eaception,-proof of 
—Dying declaration, conviction whether can. be ~ 
based~ on—Corroboration—Sessions: Judge : rejecting - 
evidence of witnesses—-High Court, . -whether can : 
ere-consider evidence... ~ 
It isnot safe to base a dnviction onthe. uncorro~ 7 
borated dying declaration of a deceased person, for.” 
it ‘is well-known. that the. imhabitants. «f the Punjab ` 


ee 


will. often | in a dying- dodana pot - P accuse ` 


+ 


o : Mol. 86) 
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~lathis “but 


Peon Bie 


‘yh 


; a .. ia Oe 
the actual offenders but will also include the names 
eof other enemiés. `; `. , wa 
- Where a Sessions Judge, in a trial held before 
chim, ‘rejects the eyidence of certain witnesses ‘for 


inap ficient reasons, the High Court, on appeal, can ` 
‘go inté the matter and form its own estimate’ of. 


.the value of such evidences. . 
< A conviction can bg recorded under s. 304 (1) .of:the- 
Penal Code only:whew% one 
8.300 of the Code’has been proved.- _.” ve ag. 
Wheto dept was caused by extensive beating with 
} the injuries ‘inflicted upon the deceased 
were all simple except one which.fractured a finger 
-bone,. death being.due to shock: r : 
Held, (1) that it would not 
the’ assailants of. the 


, the’ ordinary course’ of nature to cause death; ri 
-1 (2) but that having ‘regard to the number of the 


‘Injuries and: the merciless character of the beating 


it must be presumed that the accused knew--that , 


“they were likely to.cause death and that they were, 


* + therefore, guilty of an offence under s. 304 (II) of 


the Penal Code. 

On Leg. 8M. Fe n 826 

~+ $, 302—Murder— Approver's statement—Cor- 

. ‘roboration—Spots of blood on clothes—Motive. v 
The-discovery «of minute spots «of blood on :an 





‘Indian's shirt. cannot. be regarded as any material 


corroboration of the,story of an -approver -that the 
“person on whose shift spots of blood have been:found 
“took part ina murder: - eu i - 
The:mere fact that there was:motive for the ac- 
cused to do.away.with thé deceased does not amount 


-- to. sufficient corroboration of :an approver’s statement 


_ s0:a8 to justify a conviction. L Jit 
“26 Or, Led. 875;-26 P. LR. 124 , 


T 302—Murder—Circumstantial evidence, 


-conviction on—-Motive—Fabrication of false evi-.. 


dence, of alibi,“effect of.. 


: 


‘In-order to: sustain a,éonviction on purely cir- - 


~cumstantial evidence such evidence must not be com- 


| patible with any hypothesis other than that of the 


“guilt of the accused.- ‘The mere fact that the accused’ 
had a motive for doing away with the deceased 


would not make the case any stronger against him, - 


where it‘is shown that there were other persons who 


` had an equal motive to kill the deceased. 


2 (1025) A. IR. (L,) 323. 


“An attempt to fabricate false evidence of alibi may 


"be a-strong piece of evidence‘against an accused per-,~ 


son if hig connection with such attempt is established. 


. L Masur v: EMPEROR, 26 Or, L, J. 760; 7 °L, L. J. 48; 


; 344. 
——— $8.:304, -325—Cuilpable ‘homicide—Attack: 


.. by two men—Death caused by blow on head—Offence 

Te Sentence, engancement of — Procedure — Single 
` Judge, powers ofe |. i S 

~ Qn an appeal from a conviction under s. 304 II 





ofthe Penal Code by.a Magistrate of the-First Class ` 
exercising powers under s. 30 of*the Or. P. C, a. 


Judge sitting alone in Chambers, if he-is of opinion 
‘that the appellants should have been convicted: of .an 
offence under s. 302, can get aside the trial and order 
the acctsed persons to be 
the Court of Session, © 0 e oOo oeo, : f 

Where in atase under*s. 304 II of the Penal Code, 
-a Magistwite of the Firat Class exercising powers under. 
p 30 of the Cr. P.O. passds the maximum sentence 

š = = 4 š -« rig 
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“ which he is empowered to pass, she 


of the exceptions -to- 


besafe to hold that.. 
deceased intended to cause - 
death ‘or’ such bodily” injury as -was sufficient‘in 


L BAKHSHIŞH, SINGH v. EMPEROR, 26 `- 


» as 
. where she was, but was merely lifted upand was 


' P. L. R. 119 


SINGH v. EMPEROR,‘ 
R 811 


- acted und& 


committed -and tried “by - 


"20: W, N. 202; 12 O. L.J..159; 26 Cr, 
(1925) A. I. R. (0) 464 : 


PS ae a URE 208 . 
Dh KE ae t 


1198 


14 


18 i sentence cannot 
be‘enhanced by the High Court. i 

The accusèd, two in nember, gave a beating to the 
deceased with jatrus. .One of the blows struck the 
deceased pn the head, fracfured his skull and killed 
him, but it was not possible to say which of the 
‘accused had caused the fatal injury +: . 

Held, that neither of the accused cculd be. cens 
victed of the offence of culpable homicide under s. 304 
of the Penal. Code, but that both of them were guilty 
‘of an offeffce under s. 325 of the Code. L DALIP SINGH 
v. EMPEROR, 26 Cr. L. J. 757; 7L. L.J. 44; (19259 A. I. 


———— 88. 323, 326. See Or. P. C., 1898, s. 439 
a ‘eo ` . . 478 
——— 88. 362, 366, 511—Abduction, what 
amounts to—Woman lifted up from bed and dropred 
` on to roof—Offence. 
Accused came on to the roof of a house and awak- 
.ing a woman who was sleeping, asked her to accom- 


“pany them. She refused and they sifted her up in 


order to carry her away, -whereupon she raised un 
alarm, and éhe accused dropped her on the roof and 
made good their escape : : h : 

_ Held, that having regard to the definition of abduc- 
tion contained in s, 362 of the Penal Code, the accused 
were not guilty of the offence of abduction, inasmuch 
the’ woman was not compelled to go from the place 


dropped down again, but that the action of the accused 

amounted to an attempt to abduct and that they were, 

therefore, guilty of an offence under as. 366, 511 of the 

Penal Code. -L Attu v. Emperor, 26 Cr. L, J. 943; 96 

1007 

- 8°363—Accused putin charge df minor boy 
for teaching Qoran~Taking away boy during father's 
absénce. 

When-the accused who was put in charge of a toy 
below the age of 14, by his father, for the purpose of 
teaching the Holy Qoran, took away the boy to an- 
-other place during the absence of the father : 
~ Held, that the removal of the boy amounted to 
‘taking him out of the keeping of the lawful guardian 
within the meaning of s. 363 of the Penal Code. A 
-MUHAMMAD HUSAIN v. EMPEROR, 23 A. L. J. 10:1. R, 
:6 A. 62 On; 26 Cr. L.-J. 796; (1925).A. 1. R. (A) 295 

< CE 428 
8 372—“Disposal," meaning of—Recom- 





` mendation to minor to go to brothel--Offence. 


The word “disposal” in s, 872egf the Penal Coda 
necessarily connotes some control by the person dis- 
posing over the minor disposed of 

The mere direction of the mifor or secommenda+ 
tion to her to goto a brothel does not constitute a 
“disposal” ofthe? miflor within the meaning of s, 


2 
of the- Penal Code. M In re Nant, 2P L. W. 472: 18M, 


L. J. 594; 26 Or. J. 868; (1925) A. I. R. tM.) 716 804 
———— 8.379—Property under qttachment, removal 
of*-Claim of right— Offence. oe 
- Accused forcibly took akay a buffalo which, wag 
aapa atfachment but which was claimed by him ag 

8 ỌWD- - an 

Held,- that the accused could not be said to have 
a bona-fide claim of right because, he 
must ‘have known that whatever his rightamay be he 
had no right “to forcibly remove the ‘animal sọ long 
as ib was under attac! 
‘accused wis guilty of theft. O Lar BEHARI v. EMPEROR, 
L. d. 905; 
: , 969 


ént and? that, therefore, the- 


~~. 


` tempted to substitute in place of the one removed by _ 


kak ANA 


Penal Code—contd. > e 


: ss. 380,193, 463, 466, 467, 474— 
Criminal Procedure Code (Act V of 1898), s. 105— 
Removal of document fron? judicial record—A ttempt 
to substitute another .document-—Offence—Theft— 
oe rogy—Falstfication—Fabrication of sfalse evi- 
ence. ` 
e Accused while inspecting a judicial record removed 
a certain document from the record with the intention 
of substituting another document in its place with 
a view’to weaken a criminal charge brought against 
him, Before, however, the substitution was effected the 
clerk in charge of the record detected the action of 
the accused and: stopped him from effecting the sub- 
stitution: 9 
Held,*(1) thêb the accused was 
under s. 380 of the Penal Code; 
(2) that the document which the accused had at- 





guilty df an offence 


him, having been made without any of the intents 
mentioned in s. 463 of the Penal Code, he could not 
be convicted of forgery; Š 

(3) thatthe document attempted to be substituted 
by the accused not béing a document ofthe descrip- 
tion mentioned in e. 466 or s. 467 of the Penal Code, 
the accused ceuld not be convicted of an offence under 
s. 474 of the Code, | 

(4) that the accused was guilty of attempting to 
fabricate false evidence but he could not be convicted 
of that “offence inasmuch as it had been committed 
in relation to a proceeding in Court and no complaint 
in respect of such an offence had been made by the 
Court, as required by s. 195 of the Or. P. C. L Rapa 
‘Kisnan v. Emperor, 26 Cr. L. J. 847; 26 P. L. R. 95; 
(1925, A. I. R. (L.) 327 : 671 
—- s, 381. See Cr. P. O., 1898, s. 562 70 


s. 384 -—-Extortion—Dishonest intention. 

Where the accused forcibly removed certain pro- 
perty from the possession of the complainant, claim- 
ing that the same belonged to himself, and placed 
it in trust with a shopkeeper, and it appeared that 
there was some evidence to show that the property 
did in fact belong to the accused : 

Heid, that it was clear that the accused had no 
dishonest intention in removing the property, and 
no offence under s. 364, Penal Code, was established 
against him. L Usacar SINGH V. EMPEROR, 26 Cr. Li, J. 
794; 26 P. L. R. 97 426 


ain ss. 385, 420, 507, 508, 511—Ezrtortion — 
Cheating—Crim@ial intimidation—Threat of Divine 
displeasure in case complainant failed to make 
ayment—-Payment made—Offence. ; 
he wordS “by some act of the offender” in s. 508 
of the Penal Code must be read with the expression 
“will become” ad aleo with the expression “will be 
rendercd" in the same section. The section requires 
that by some act of the offender #he person warned 
mustebe led to bélieve that he will become ar will 











-e be rendered an cobjecteof Divine displeasure. In 


order to make the section apply some futyre act on 
the part of the offender is necessary. f 

The injury contemplated ine. 333 of the Penal 
Code is one which the acgused can himsalf inflict or 
cause to be inflicted. The threat tha? God will 
punish a man for some act or omission of his is not 
suth an injury as the section'refers to. x 

Accused eent anonymous letters to the complainant 
purporting to come from God and directing the com- 
plainint to psy certain stuns of money ‘to the accused 
and threatening him with ruin and death if he 

e 


` INDIAN’ GASES. 


“rigbé 


Penal Code—coatd. $ } 


Š n e > 
‘failed to do so. Arefgrence was also madein the 
letters to the recent death of the ccmplainanb’'s:fathe:® 
as being the result of disobeying similar previous 
warnings. The compleinant sought out the accused 
and paid the money to him: ° è 

Held, (1) that the accused was not guilfy*of any 
offence under ss. $85,507 or 508 of the Penal Code; 

(2) that ifthe complainant was deceived by the 
accused, the accused was guilty of an offence under 
s. 420 of the Penal Code; E 

(3) that if the complainant was noțẹdeeeived by 
the accused, the accused wus guilty of an offence of 
attempting to cheat under ss. 420-511 ofthe Penal 
Code. M DORASWAMI IYER, In re, 21 L. W.174;48 M, 
L. J. 190; (1925) M. W.N. 113; (1925) A.I. K. (MJ) 
480; 26 Or. L. J. 755 339 


——-—-8, 394. See Or. P. C., 1888, s. 337 .. 477 
——— 8, 405—Criminal breach of trust. See 
Cr. P. C., 1898, s. 177 213 


5. 417—Cheating—Unirue praise of. goods, 

whether criminal. . 

Accused advertised in a newspaper that he was 
willing to sell an almost new jazz sê. The com- 
plainant answered the advertisement: and after’scme 
correspondence paid the price agreed upon- between 
the parties. On receipt ofthe gcods, however, he 
found that they were not ofthe quality he expected 
and also that certain articles mentioned, in the list had 
not been sent to him: : 

Held, that these facts were not sufficient to justify 
the prosecution of the accused for the offence of 
cheating under s. 417 of the Penal Code inasmuch as 
the giving of untrue praise of the goods did not come 
within the Penal Law and it was impossible for the 





' complainant to prove that the accused did not intend 


to send all the articles mentioned in the ‘list at the 
time when he made the promise © W. H. Da Costa v. 
J., P. Deerxouts, 29 O. W. N. 262; (1825) A3 J. R.(C.) 
605; 26 Cr. L. J. 921 ok 985 


——— s, 420. See Or P. O., 1898, es. 223, 225 705 
S. 420. See Evipence Act, 1872, ss. wri 





5. 426—Mischief—Trees cut by tenant— 

Bona fide claim.of right—Procedure. | 
Accused, a tenant, was charged with an offenca 
under s. 426 of the Penal Code, on the allegation that 
he had cut certain trees which belonged to the zemina 
dar and which he had no right to cut. It was found 
that the title to the trees was a matter of bona fide 
contest on the part of the accused: | ‘ 
iTeld, that the matter was one for the Civil Court 
to determine and could not form the basis of a 
criminal charge. A KALKA v. EMPEROR, L. R. 6 A. 31 





Or.; 26 Or. L. J. 660; (1925) A. I. R. (A) 291, 36 
—_ 8.447. See Or. P. C., 1898. s. 439 65 
ee 8, 457, See Pena, Copee 1860, 5.105 337 , 





a ts 457—House breaking by night—-Intention 
--Proof, 

Accused, who wasa goldsmith, was caught in the 
house of the complainant before sunrise and was 
found to haveon his persona large sum of money 
qvhich belonged to himself and certain gold orna- 
ments. It appeared that the entrance tothe house 
was shut up on the previous night and there was no 
evidence that any door was broken open or that any 
hole had been madé through the wall. The explanae 
tion given by the accused of his preeence in the houeg. 
was not an unlikely one : ‘ S 


: 3 4 
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£ ‘elm e 
Held, that wnder the circumstances tlie accused could 


‘mot be convicted of an offence under s. 457 of the Penal 


Code. L DHANNUN v." emperor, 26 Cr. L. J. 716; 26 P. 
L. R. 31; (1925) A: es (L.) 459 er - 156 
> 58.466, 471—Forgery—-Using forged docu- 

ment&9U se of copies—Handwriting experts evidence. 


of, 
The use of certified copies of forged originals by a 
person who knoys thie the originals are forged, 
amounts to making us of forged documents within 
the meaning of s. 471 of ths Penal Oode. 

Ina criminal case the Court ought not to accept 
blindly the evidences of a handwriting expert and 
should usually raquird substantial corroboration before 
making such evidence the basis of a conviction. 
O GIRDHARI LAL v. Emperor, 20. W. N. 174; 12 O.L.. 
J. 194, (1925) A. L R. (O.) 413; 26 Or. L. J. 929 993 
— S. 503—Threat, nature of, explained. 


The words of s. 503 of the Penal Codé imply that” 


the threat must bê one which can be put into execu- 


tion by the person threatening. Itis not necessary ' 


that ths injury should be one to be inflicted by the 


offender; itis sufficient if he can cause it to he - 


inflicted by gnother atid the infliction of it could be- 
avoided by some act. or omission that the person 
thraatening desires. M Doraswasi IYER, Inre,; 21 L, 
W. 174; 48 M, L. J. 190; (1925) M. W. N. 113; (1925) 


A. I. R. (M.) 189; 26 Cr. L. J. 755 339 


-mme S, BO04—Provocation to cause breach-of-peace 


—Pulling of beard—Offence. . . + 
- A man who pulls the beard of a Muhammadan. in 
the public strest intentionally insults him and thereby 
causes him provocation knowing that such provoca- 
tion is likely to cause the victim to break the public 

eace, and is guilty of an offence. under s, 504 of the 

enal Code. Human nature being’ what itis ncthing 
is more likely than that a self-respecting .person who 
has his beard pulled or his nose pulled-or is submitted 
toany other painful.and humiliating treatment in 

ublic should loss his temper and attempt to strike 
‘his assailant or retaliate. A Buacwan Das v. SADDIQ 
AHMAD, 23 A. L., 3:73; 26 Cr. L. J. 703; L. R. BA, 101 
Or.; (1925) A. I. R. (A) 318 79 


© 5," 508, . See Penat Coz, 1860, s. 385 339 


+8, 509—Offence—Modesty of some particular 
` woman must be outraged: ` sees ane 

To‘constitute an offencs under s. 509, Penal Coda, 
the ‘modesty of a particular woman or women should 
‘ba outraged, though it is not ‘necessary that that 
particular woman or women should personally make 
B complaimt. 6 KHAIR MAHOMED v. EMPEROR, 26 Cr. L. 
J. 904 ' : i : 


'Prêcedents, value of—Right of private defence, 
prani of a 


- , Whether a person ‘accused of an offence has or has 


J, 625; (1925) A. L R. (L.) 276 


not justitied the commission of that offence by proving 
that,it was committed in the course of his defending 
himself is a matter which has to be dscided on the 
-facts before the. Court in each instance and very little 
help can, in such’ a case, be derived from precedents. 
L Nur MAHOMED v. EMPEROR, 26 Cr. L. J. 817; 6 pa 

s 


Pre-emption—Waiver of right, effect of-—Subsequent 
revival. 24 
In the domaitt of the Pre-emption Law there is no 
such thingas a conditional waiver or waivor to enure 


for the benefit of € particula person only, 
kih e . 


“Presidency Towns Insolvency Act. 


968. 


. o 
~ When a sale Has actually taken ‘place, a person who 
intends to p¥e-empt musts decide once for all whether 
he will enforce or foregd his right. He cannot say 
“I will forego it as long -agthe land remains with 
the first vendee, but should it pass to, or be claimed 
by, any one else, I will revive and enforce mY right." 


_If he affirms the sale he is out of tlie contest ; and hee 


cannot be permitted to come back and intervene 
simply because another persor has entered the arena. 

A persog who has assented to asale in favour ofa 
stranger cannot assert his -right of pre-emptiog in 
order to defeat an action for pre-emption brought by 
another person. In other words, where A sells a plot 
of land to B and C gives hfs consent‘to the sale, and 


“D brings a suit for pre-emption in r€spect “of that 


sale; C, who has somehow or other obtained posses- 
‘sion of the land, cannot resist the suit by: pleading 
his own.right of pre-emption and is precluded from 
raising that plea by reason of his having consented to 
the.sale. L ARJMAND KHAN v. SHANKAR Lar, 1 L. C. 
563; (1925) A. L R. (L.) 359; 6 L. 243 ° 1038 
—- Wajib-ul-arz, entry in, construction of— 
' Relative who is not co-sharer, whether can pre- 
empt. . : 

A D ajib-ul-arz provided for a right of pre-emption 
in threa classes of persons, viz., (1) Bhai haqiqi, (2) 
Bhai q iribi and (3) Digar hissadaran-i-deh : 

Held, that under this provision no person could 
claim to pre-empt as a bhai haqiqi or bhai qaribi 
unless he possessed the further qualification of being 
a co-sharer in the village. A HAZARI LAL v. ABBAS 
Mirza, 23 A.L. J. 144; L. R. 6. A. 126 Civ; (1925) A. 
I, R. (AJ) 360; 47 A. 330 “595 


Presidency Towns Insolvency Act (lit of 1909), 
ss. 8 (2) (b), 97—Insolvency proceedings ‘against 
one partner in High Court—Insolvency petition to 
District Court against another partner-—-A pplication 
to High Court for transfer—Discretion—Oyder 
refusing transfer—Appeal, whether lies. 

Under s.9/ of the Presidency Towns Insolvency Act, 
where insolvency proceedings are pending against one 
partner in a firm, any other insolvency petition against 
any other partner of the firm must be presented in or 
transferred to the Court in which the first mentioned 
petition is in course‘of prosecution. The words “any 
other insolvency petition,” in the section are not.con+ 
fined to insolvency petitions presented under the 
They are suffici- 
ently wide to cover petitions presented under the 
Provincial Insolvency Act to a Cotirt subject to the 
sup3rintendence of the High Court. By the terns of 
tha section, the passing of an order of tragsfer is nos 
a matter of discretion but is obligatory’on the Court. 

Under s.8 (2) @) of the Presidency Towns Insola 
vency Act, an appeal lies against an @rder of a singlé 
Judges of the High Court in the exercis® of insolvency 
jurisdiction refusifg to transfer to the High Court an 
insolvency petition pending in the District Court tu 
the High Court. M V.A. V. S. Firs v. P. S5, N. 
MURUGANATHAN CHETTY, (1925) M. W. N. 110; 48 M L. 
J. 228; 21 L. W. 394; (1925) A. I. R. (AL) 569 „4031 


e 
——— 8. .44—Fraudulent preference—Dominant 
motive—Dwrden of proof. > 
The ‘onus of proving a transaction to be fraudulant 
within the medning of s. 44 of thg Presidemcey Towaa 
Insolvency “Act, is onethe person impeach ine tha 
fransacfion, even if the debtor was insolvent at the 
time the transaction was entered into and knew "hine 
self to be so, Tg Eg 
e 
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2 
* presidéncy Towns Iitsolvency. Act-concld. ee 
* In such a tage the ‘person impeaching - the transac- 
ion must prove that the dominant view of the alleged 


' ibian dabh. 


insolvent in entering int@’the transagtion was Pea 
prefer the creditor in whose favour the -transaction . 


took place, and if this‘c@onot be proved the transac- 
tio, cannot. be challenged. R P.M. 
Erw v, N. A. Pran, 4Bur, L. J. 13; 3; (1925) A. = Hi 
wR.) 201 - i 
Probate and “Administration Act v of a 
ss. 50, 78—Letters of Administration, grant of— 
-Orgler requiring. security, 
„Grant, whether can be revoked: 
2 Where an order, requiring a person, to whom Letters 


`. of Administration have beeħ granted, to give security 


» 


e Y, 


únder 8°78 of 
passed independently of the order granting Letters of 
: Administration, and the grant is not made subject to 
furnishing* security, ‘the grant’ cannot be revoked 
. owing -to the failure’ of the applicant to furnish 
Security... 


Failure to vive ‘security is not included in the ~ 
` * definition of “just cause” ‘given in the Explanation to . ` 


A. GHETTYAR  - 


non-compliance with— 


dhs 


` Provinclal Insolvency Act—concld.. 


The principle lafd down’ in:s..148 of the GC. pt O.. is 
licable*to such a case. L“Laxutv. Moran, 2 PL. 
it 136; (1925) A. L R. (L.) 416 tp 


— ss. 37 (1), 53 —Insolg EN Ke 
annulment of—Receiver, whether can maintain appli- : 
. cation to avoid-transfer. 

When an adjudication order i is ‘annulled “and the - 
estate.is allowed “to revert to_ the insolvent uncéndi- 
tionally, the Receiver no longer represents either the 
insolvent or the creditors and tan no longer claim on 
hehalf of the creditors the benefit of the ‘provisions of 

s. 53 of the Provincial Insolvency Act. fe such a case 





i the Receiver cannot -continue.’to act-as if he still re- 


e Probate and Administration. Act, is.’ 


g.'30°of the Probate and Administration ect, -on proof . 


of which a grant can be revoked. 'L PARBATI v. PREM 
Suku, 26 P. LeR:.106; (1925) AL I. R; (L.)354 563 


-proviñclaľ. insolvency” Act (III 'of 1907), $. 16— 

.Insolvency—Secured creditor, position of—Mortgage 

. auit—Receiver, -whether nécessary  party—-Decree, 

is. erroneouş—Suit to set aside decree, whether lies: _ 

The effect’ of cl. (5) of s. 16 of the. Provincial’ În- 
" polvancy Act, is that a secured creditor is not in any 
-way ¢flected by the other" provisions of that section, 
` and for the’ purpose of enforcing “his security he ‘can 
proceed ‘assit the ‘title to the- mortgaged property 
remained, with the insolvent and did not-vest in the 
Court or in the Receiver. 
“not a necessary, party to.a mortgage suit instituted, by 


The Receiver is, therefore, | 


presents the insolvent's estate or to prosecute for the 
benetit of the insolvent or of the creditors: applicftions 
which the insolvent himself could not prosecute and 
which are based on an adjudication which has ceased 
to exist. R Mauna Hue v. U Po SEIK; 3 R: 201 +-324 


Provinclal Small Cause Courts Act (IX of 1887), i 
S 25. See LANDLORD AND TENANT ` 

s? 25—Revision, | application: 
i can be made. 

An < application for ‘revision under s. 25. ‘of the 
‘Provincial ‘Small Cause Courts Act cannot be made 
until the case has been decided. A HAKIM ULLAH 4, 
KARIM Bax, L. R: 6 A. 158 Civ.; ee I. R. (AJ te 


e 


for, rie 


maa - Sch. a, Art. 34, See O. P. o; “1908, 8. 20, aes 





ATE, 41-—"Money due’ from A ps 

i sharer,” meaning of--Joint promote, payment of—~ 

Contribution, suit for, whether cognizable by Small 
Cause Court. 

-| The words “money due from a. co-sharer". in Art, 41- 

of Sch. II to the Provincial Small Cause Courts ‘Act, 


“ mean money due from a co- -sharer “as. suc, 


-the creditor of an insolvent to. enforce the ‘mortgage. ` 


Per Ghose, J.—A decree cannot be challenged, on the 
ground of its being erroneous, by a fresh «suit. 
-O JAGANNATH v. KALACHAND BANERJEE, 410; L. J. 290; 
29 O- W. N. 771; (1925) AVI. R: (0) 185 


Provincial Insolvency Act V ot- -1920),_ s.. 11— 
Adjudication—Appeai—-Objection to jurisdiction of 
~ District’ Court—Failure .of 
""" exeditor—Debtor admitting inability to ‘pay debts— 

a ‘Aet of, insolvency, proof of.. 


1042 


‘justice—Petition by 


: The High Court will not in appeal i in an insolyency”” 


` ¥adtter take noticg? of an objection to: the: jurisdiction 
of the Distritt Court to entertain the petition for 
insolvency unlêss ig. is satisfied that there has been a 


1 Ë qistice. í 
= an pare creditor's petition the debior himeelf 


res évidence gaying that he’is @nable to pay his 
ee the’ atone as if he himself is the pebi- 
. tioner, and ‘the alleged . act, of ingolvency- Beed not 
be Sjosely scrutinized. .M. Priva IKARUPPAN CHETTIAR 
ANGAPPA CHETTIAR, ka L. W, 52; oa A IR. 
(Ma 483 eee . 229 


men 8,27 b)=-Civil Procedure Gade (Act Y of 


1998), s. 148—Discharge, appliðation for, after expiry 
of _ Period fixed—Extension ‘of time-g Power > of 


Dader, 5. 27 D ‘of the Provincial Inso]yenèy. Act the 


Gur. has power t grant an extension of the period é 


fixed. for- making An- -applicatfon. for discharge, and it 
ja not a fatal. defect. that the. application for extension 
ms) mode after the expiry of be hs ofiginally dodi. 


A suit to recover.money due from the. defendant: by 
reason of his being one of the’ joint makers ‘of a 
promissory note satisfied by the plaintiff i is ‘not-a suit 
‘to-récover “money due from a co-sharer” within: the 
. meaning of Art. 41 of Sch. II to the Provincial’ ‚Small ` 
‘Catée Courts Act and‘ is not, therefore; excludéd from 
the cognizance of a Small Cause “Court. The fact 
‘that the promissory note was itself executed by reason 
‘ofa joint purchase made “by the. plaintiff. and the 
defendant would not make the amount due as one “due 
from a. co-sharer”, M VENKATACHALAPATHI IYENGAR Y, 
DEVARAJA PILLAI - ; 587 





e: Art, 43-A—-Madrae Local ‘Boards , 
‘Act (V of 1884), 8. 156—Suit, by employee of | Union ° 
Board to recover ay wrongly withheld—Small 7 
~ Cause Court, jarindiko tion of—Limitation. 

` Plaintiff, a former employee.ofa Union. Board, sued 
“ko recover his pay and allowances from the ‘defendant, , 
who was an_ex-chairman.of, the Board, on she: ‘ground: 

‘thatthe ‘amount claimed had been received by “the 

defendant from the Board on belfalf-of the plaintiff . 
„and had been wrongly’ withheld Sy him. There: was, 

‘no allegation ‘that the defendant had, dishonestly | 

‘appropriated the amount to his own use : 

. Held, (1) that the suit did-not fall within the pur- 
view of Art. 43-A of-Sch. II to the'Provincial Small ' 
eQause Courts Act, and “was not, therefore, excluded ` 
from the jurisdiction of a Small Cause Court ;- 

(2) that the. alleged withholding of, ‘the woney. by 


a „the, defondant was nót, an eact_ done gn pursuance or 


| ‘execution, or- intended execution of the Madras E ocal 
Bobida Act -and the suit was. not, therstoré, _Boverned 


* sol 86) 


Provincial Smal! Cause Courts Act—concld. 


- by the six’ nionths’ period of limitation prescribed by 


`. e NARASIMHAN ” : ° 
T a 


_ 8.156 of the Act. M LAKSHMINARAYANA v. KONDIA 3 
yi GENG NG NG na sake 
Public Gambling. Act (HI of 1867), s. 3— 
` Keeping commo gaming house, conviction for, 
requisitemfor. .. toe . 
i .érder that a man may .be convicted of keeping 
a cómmon gaming house within the meaning of s: 3. 
of the, Public-Gambling Aet it must-be established 
that he,. -either, takes "a .fixed- commission which jis 
irrespective of the résult of the gaming, or, manipu- 
lates the’ gpnditions “of: gaming in such a manner 
that he cannot possibly- lose. Where the method of 
gartiing carried on is such that, the chance of loss.by, 
“the “keeper of the house or booth is extremely rare-and 
almost: nil, the’ requirements of the law are satisfied. 
A‘Natuv MALU EMPEROR, 23 A. L. J. 185; (1925) A. I. 
R. (A.) 309; 26 Cr. L.J.-872; 47.A. 405 808 


T a SS. 4, 5,..6,, 10+Search by Officer not 
authorised—Instruments.of gambling, . discovery of— 
Presumption—Person arrested, whether can be called 
upon to give evidence. . . Ai Uy BBs» Awe 
Where the.search of.a house, is carried out by am 

Officer who is not authorised under s. 5 of the Public’ 
GamblingeAct to search without’ a warrant the pre- 
sumption laid down in's. 6’of the Act does not arise, 
and the mere ‘presence of instruments of :gaming in 
“the house‘ does not. in such a-case, by itself raise any pre~ 
“ sumption that the premises were being used as a 


commom.gamiing ‘house. . ` 


“ Where a house is.not’ entered. into under the provi-: 
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. P. L. R.I; (1995) A. I R. (L.) 369 
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a 
Punjab Excise Act--¢oncld. . . e 
> . 

of the illicit liquor could not be said to have been 

brought home -to' the accused. L Buatfv. EMPEROR, 

26 Cr. `L, J- 720; 26 P. L. R. 10; (1925) A.I. R. (L) 

437. e °° ; 160 

Punjab Pre-emption Ac (| of 1913), ss, 14, 15, 
19—Ohild begotten but not born at time opsale, 
whether can pre-empt. 

Generally speaking a begotten child has the sam% 
rights under the Hindu, Muhammadan and Eħglish 
Law, as achild who isin existence. 

The Bunjab Pre-emption Act confers a peculiar 
right by Statute Law, which is a highly tecimical 
right, hedged round by technical restraints ‘and res- 
trictions, and the wording of the-sections conferring 
and limiting the right must be read, and igterpreted 
in the strictest and the most technical way. The Act 
contemplates the existence of certain rights at the 
time an alienation. takes place and the automatic 
creation of a cause of action which entitles the pre- 
emptor to step into the shoes of the alience from the 
moment of the alienation. Not only must he be in 


; existence but it must be possible to treat him asa 


concrete person at the date of the alienation, and it 
must be p&ssible for him to play his part from the 
very instant when the transfer takes place. A child 
begotten but not yet born at the timê of a sale does 
not, ‘therefore, acquire rights which he can enforce 
later under the Pre-emption Act by means of a suit 
for pre-emption. L BADSHAH v. GUL SANOBAR SHau, 26 


594 


Putnl tenure—Chaukidari chakran lands, resumption 
: of —Transfer to zemindar—Zemindar, whether en- 
titled, to additional rent—Failure to pay rent for 
twelve years, effect of. e 
If at thetime of assessment of rent of a putni 
the profits -of the lands-including chakran lands 
are taken fully into, account, the zenvindar has no 


` right subsequently, on the resumption of chakran 


lands and of their transfer to him by the Govern- 
ment, to claim from the putnida* any rent in ad- 
dition to the puthi rentin respect of the chakran 
lands. If, however,: there is no indication in the 
contract, between the parties that at the time of the 


‘inception of the grant the putni rent was assessed 


on the basis of the assets of all the lands situated 
within the ambit of the putni inclusive of the chau- 
kidari chakran lands, the putnidar is liable to pey ad- 
ditional rent to the zemindar on account of these lands, 
and the mere fact that the putnider has not paid 
rent in respect of those lands fofm period exceeding 
twelve years will not bar the right of the zemindar to 
recover rent in respect of them. eO Pryamsapa Derg v. 
MONAHAR MUKHOPADHYA, -29 O. W. N. 329, (1925) A'I 
R. (C.) 651; 52 Q, 578 781 


S e 
Rallways Act (IX of 1890), £ 72—8uit for 
damages for ngn-delivery—Risk Note Form “B'— 
| Negligence—Burden of proof—Résk Note mentioned 
in Railway receipt—Plea, that Risk Note was not 
executed, whether entertainable, 5 > 
Ina sait to recover damages for non-delivery of 
goods consigned toa Railway Company for -darriage 
under Risk Note -form: “B” the onus is upon the 
laintiff ip prove negligence on the -part of the 
ailway Company. te 
` Where a plaintiff sues a Railway Company to recever 
damages for non-deliyery of gods, basing his claim: 
uponea Railway recelpt which specifically mentions 
the existénce of a Risk Note, he is not entitled tg 
5 . 


. 


xn 
. 
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Rallways Act—céncld. 


4 e yY 
< allege that the Risk Nōte was not executed or wa# 


executed without authori Lr. v. 
Ram OHABILA Prosan? | _, + 558 
= S _76--Goods consigted under Risk Note— 

Short delivery—Damages, suit for—Plaintiff what 

must prove. s ° è 
*Sedtion®76 of the Railways Act does not apply to a 
egse where goods are consigned to a Railway Company 
under.a Risk Note, and in order to recover damages 
for short delivery, the consignor must prove not only 
that there has been a loss of one dr more complete 
packages but that the loss was due to tif wilful 
neglect of the-Railway Company orits servants. B 
Tur BOMBAY BARODA CENTRAL INDIA RAILWAY Company 


ty.. C E.I. R. Co, 


wv. SUKHADIA SHANKARALAL Jaceiwandas, (1825) A. I R. 


(B.) 96 393 


a s, 101 (b)—Rulès framed under Act, r. 12— 
Station Master, failure of, to’ send porter to set 
and lock points—Derailment of train—ffence. 
Under r. 12 of the rules framed under the Railways 

Act; it was the duty of the accused, who was a 

Station Master, when he became aware of the fact of 

atrain approaching his station, to send the passed 

porter to the facing points with instructi®ns for him 
to.set and lock the-points for the line on which the 
“train was approdching. T'he accused failed to do this, 
and the signals being down to allow the train to pass 


_ into the station, the engine-driver did not stop the 


train although there -was no porter at the points 
Signalling him to pass on. As the points were not 
properly locked, some of the carriages of -the train 
were derailed but nobody was hurt: f i 

Held, (1) that the failure of the driver to stop the 
train owirg to the absence of :the passed porter at the 
points did no exonerate the accused from the con- 
sequences of his neglect; i 

(2) that the failure of the accused to send the 


passed porter to set and lock the points was the — 


direct cause of the derailment, and that although 
nobod¢ was hurt as a consequence of the derailment, 
the derailment had*caused danger to persons travel- 
ling in the train, and the accused was, therefore, 
guilty of an offence under s. 101 (b) of the Railways 





Act. L BrssanSarupy Emperor, 26 Cr. L.J. 685; 26 
P. L. R. 44; 6 L. 324; (1925) A. I. R. (L.) 423 61 
> 8.126. See Penat Copre, 1860, ss. 40, 149 

Fa - 283 


` Receiver, appointment of—Adverse title, claim of — 


Procedure--Hxamination pro interesse suo, when 

can be directed—Pemdency of suit, effect of--Dili- 

gence. a g 

When a Receiver isin possession of property under 
the process o# authority of the Court, his possession is 
not jo be disturbed even by an gjectment under an 
adwerse title withagt the leave of*the*Court, for the 


INDIAN CASES. - .. 


` + EMPEROR v. SEIN Oxoune, 3 R. 218 


= tidas, : 


"Receiver—concld, 


in dispute has alreafy been instituted an application ° 
for examination go interesse suo will be refused. ` 

An order for an exatgination pro.interesse suo ia > 
never made -unless the applicant shows diligence. ® 
- The jurisdiction to direct an exayhination pro inter- ` 
esse suo must be exercised very sgaringlyand only - 
in very special cases and under special. eonditiorgs, . 
C Srenpuar CHAUDHURY v Nitmony Cuaupnuify’41 C. 
L. J.-197; (1925) A. I. R. (CO) 681 677 


Reformatory Schools Act (Wil of 1897), s. 11-—. 
Youthful offender sent to Reformtatory School— 
~ Enquiry as to age—Finding—Period of detention, 
determination of—Duty of Court. — è ° 
Section 11 of the Reformatory Schools Act requires 
that an enquiry as to the age of'a youthful ofender- 
should be held before sending him toa Reformatery .-~ 
School. There must be a clear finding as to the age 
of the offender by the Court. The Court must also’ 
find that the youthful offender- tobe sent to the 
Reformatory” School is ʻa fit and proper person to be 
an inmate of the school. The period of detention in 
the Reformatory School- must also be axed R 
08 


Registration Act (XVI of 1908), 8. 17— Contract 
‘for the sale of immoveable property, whether `. 
requires registration. See TRANSFER OF” PROPERTY 
Act, 1882, 8. 54 1021 
— 8. 17— Transfer of mortgage decree—Regis- * 
tration. | = s r . 

The sale of a final decree forsale of mortgaged’ 
property passed under O. XXXIV, r. 5 of thé O. P.O., 
does not require registration. O Durga Prasap SINGH 
v. JAKHOO Kam, 2 O. W.N. 70; 12 O. L. J 109; a Pa 
A.I. R. 10.) 399 7+ 89 
—-—- 88. 17, 49, See PARTNERSHIP, DISSOLUTION or 

: 86 


” 


ss, 17, 49— Suit to recover possession—Lease, ` 
unregistered, whether admissible in evidence for ` 
~ collateral purpose. | ` s z 
Plaintiff sued to recover possession of certain pro- 
perty which he alleged he had leased to the prede- 
cessor-in-title of the defendant fora period of fifteen 
years. The terms of the agreement were said to have 
. been embodied in a lease but the lease was not a 
registered one: i ‘aa aia Pre ` 
fleid, that notwithstanding the fact that the. lease 
was unregistered it could, ‘if-it_was- proved, be refer- 
red to in order to see the nature and character of the 
possession held by the defendant and his predecessor- ~- 
in-title and also as proving the title of the plaintif. 
L Asa Nanp v. Dona Ram, 26 P.L. R. 115 733 
~ 8.17. (1): (b))—Morigage, entry “of, in Muta- 
tion Register—Receipt, reciting terms of Mortgage, 
whether requires registration. 2 
. The terms of a mortgage were settled between the 





Receiver’s possegsion is deemed to be the possessione parties and an entry was made in the Mutation 


of the Court and the Court. will not permit itself to be 


- made a,suitor in a Gourt of Law. The proper and usual 


gbode adopted under suey circumstances is for the ' 


to the 


partyclaiming an adverse interest to- appl 
ined pro 


. Court to be permitted to come in and be esa 
interess? ssuo. ‘ ; 
Where, however, the question to be tried a8 & pure 
matter of title, the Court froma sense of c@nvenience 
and justiceewill generally authorise a suit tò be 
pbrowght, taking care, ‘however, to protect the possession 
‘of the Receiver by giving proper directions, . 
‘Where a suit with regard to the title to the, preperty 
“ ~. at 


. 


Register at their instance, and thereaftera receipt “ 
for the mortgage-money was. written which also. 
embodied the conditions of the morjgage: 

Held, that the mortgage was completed before the 
receipt was written and that, therefore, the mere fact 
that the receipt contained an unnecessary recital of 
the terms of the mortgage did not convert it into a 
` mortgage-deéd and it was not compulsorily registr- 

able. L Rau Datr’v. Rup CHAND; 7 L. L.J. 34; (1925) 

A. L R.(L.) 348 ' 2 ‘ 101 
ss. 34, 76, 77—Application to District. 
Registrar to excuse delay if appearante=-Procedure 

; P 





= 


. 
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Vol 867 
Registration Act—concld. 
a —Irregularity—Registration refused by Registrar—. 
No formal order of .redisal of registration by 


be Sue Registrar 5. 76 (a), scope of—Suit, whether 
des. ©. . i 


| Where a matfèr is. referred to the Registrar under 


z? 3444) and -proviso tos. 34 (1) ofthe Registration 

Act, the Registrar may direct registration -if he is of 
opinion that the delay was due to “urgent necessity 

or unavoidable accident.” If he is. not so satisfied 
about the delay, the proper form of the order is to 
express his opinion that the delay is not due to urgent 
necessity 8r unavoidable accident. Such opinion must 

then be remitted to the Sub-Registrar who ought to 
follow it up by endorsing on the document ‘“Registra- 

.” tioh refused” and then the remedy of the person who 
seeks registration is to file an appeal under s. 72 of the 

~ Act. 
À Where the District: Registrar on such an applica- 
tion instead of merely expressing his opinion passed 
an order onthe document presented for registration 

- stating “registration refused”, and the Sub-Registrar 


without adopting the District Registrar's order as bis” ` 


own merely furnished to the executant a copy of the 
order in a suit for compulsory registration : - 
Held, tht the procedure of the Registration Officers 
though irregular did not affect the plaintiff's right of 
. suit under s. 76 (a) of the Registration Act. 
The’language of s. 76 (a) of the Registration Act is 
wide enough to coverall orders of the - Registrar 
refusing registration whether such orders are passed 
on documents presented to him in-the first instance or 
otherwise. M Manresa Mupariar v. MAHAMMAD 
Fees Saurs, 48 M. L. J. 221; (1925) A. I. ae 
L . : : 


97. 


———_-—- S. 50—Morigage by registered deed—Deed of 
further charge; unregistered—Sale by, registered 
deed—Priority. ` 
Where a mortgage by registered deed is sub- 

sequently followed by a‘deed of further charge which 

egistered but which provides that the mort- 
should not be at liberty to -redeem the pro- 
less the money due under both the deeds is 
the mortgagor is under a definite obligation 
the two charges together. Where, how- 



















to a third person by a registered 
ser is entitled to claim the protec- 
by s. 50 of the Registration “Act 

his favour has priority over the 
jf charge. A Ram Guunam v, Ram 
i J. 46; L. R.6 A. 180 Civ.; (1925) A. 
47 A. 338 . 177 


50—Priority of registered over unregis- 


ragsfer of equity of redemption—Subsequent 

P charge, payment of. 

-œ Itis only in the case of competing deeds thata 
registered document has priority over an unregis- 
tered one, where the transferee under the registered 

- document has no notice of the ufregistered document. 

Where subsequent advances are charged on pro- 
perty covered by a previous mortgage, a covenant 
that the mortgagor shall not be permitted to redeem 
the later deed without gedeaming the earlier one 


_ is valid and enforcible even against a subsequent ` 


transferee of the equity R redemption O GAYA PRASAD 
v. Jagan Natu, 2 OSW, N. 154; 12 0, L. J. 229; (1925) 
A. L R. (®.) 458 A S . 932 


GENERAL INDEX. 2 


a case the mortgagor sells the mort- 


ment, when arises—Mortgage— Redemption’ 


-@ j . b 
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Sale of goods. See Oontaacr Acr, 1872,'ss. 30, 31 
. . 299 


. e 
“F, O. B." contract—Stipulation with regard 

to plage of shigment, breach of, effect of— 

Purchaser, liability &f. -t 

Defendants carried on, business in Calcutta and 
the plaintifis in New York. The defendagts placed 
an order with the plaintiffs through their agents in 
Caleutta forthe shipment of certain goods which 
contained the clauses “shipment soonest” and*"F, QO, 
B. New York.” The goods had to be exported from, 
Chicagg. When the goods were ready and packed for 
shipment it was found that there was great eonges- 
tion of goods for export at New York and the Railway 
Companies of Chicago would not accept delivery of 
goods for conveyance t$ New York. The goods wer 
accordifgly shipped via Montreal #nd thé Canadien 
Pecific Railway. On th> arrival of the goods in 
Calcutta the defendants refused to take delivery of 
the goods and to pay for them. The plaintiffa sold 
the goods and sued the defendants for the difference 
between the contract price and the price fetched at 
the re-sale : : 

Held, (1) that the indent contained express instruc- 
` tions to släp at New York; 

(2) that the clause “shipment soonest” merely meant 
that the plaintiffs were to ship the goods as svon as 
possible at New Yerk and did not authorise the 
plaintiffs to ship the goods from some other port with 
a view to exporting the goods as soon as possible; + 

(8) that the stipulation that the shipment was to 
be made at New York must be regarded as one which, 
went to’ the root of the contract and which must be 
performed before the plaintiffs could claim any dam- 
ages from the defendants ; g 

(4) that, therefore, the plaintiffs’ suit, must he dia- 
missed. © Dayton Price Co., Lrp. v. S. ROHOWOTOLL AH 
& Co., 29 ©. W. N. 422; (1925) A. I. R. (C.) 609 571 


Specific performance. See C. P. ©., 1908, s 11 
. ; | 137 


Vendor and purchasers-Oral agreement— 
Wriiten memorandum, whether binding on parties—- 
Material” alteration, effect of—Title, proof of-- 
ee title—Specific Relief Act (I of 1877), 
s. 55 (6). 


The parties entered into a contract for the sale of 
immoveable property and the terms were settled orallv 
and the earnest money was paid. Subsequently a 
kabala was drawn up containing the terms of the 
contract and an additional term which was material 
to the contract was inserted in fhe kabala without 
the knowledge or consent of the defendant. The 
defendant signed the kabala $n ignopance of the 
insertion. In a suit fcr specific pe:formance of the 
contract : e > s 

Held, (1) that on the defendant's@cceptance of fhe 
bfer and the payment of earnest mommy there was a 
valid contract between the parties ; 

(2)ethat the kabala did not constitute the contract 
between the parties but was8nly iñtended as evidence $ 
of the contract that had already been entered “into; 

(3) that the insertion in the kabala amounted toa 
material alteration im the terms of the agreement as it 
originally etood between the parties, and even the 

signature Sf the defendant to the kabala after its 
alteration did not make it binding on the “defendant : 

(4) that although thé kabala was vitiated by the. 
materil alteration, thetilteration did nof prevent the 
plaintiff from basing his claim on the oral agrepment 
and enforcing that agreement, z 

e ee e` 


a 
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Specific perform ance-coneld, ‘ 


4 . 
å. purchaser. while he is not, on the one hand, at 
liberty to-raise.doubts’ which are not considerable or 
rational, cannot, on” the otherjeand, be copelled™ to 
take a title'which will expose*him to litigation. The 
question whether the ‘doubés are reasonable must be 
determineg on the facts of each case. ` e 

A marketable title -is ordinarily equivalent to a title 
free from reasonable doubt. Whether a title is or is 
not frée from reasonable doubt must depend on -the 

e facts and circumstances Sfeach particular case. $ 
RAMSINGH KUNDANSINGH & Sons v. RAMCHAND GESARDAS 
ab : - “895 
Specific Rellef Act (| 011877), s.16—Independent 
ma, part of contract capable af specific performance 

—Courte powere of—New contract, whetheg can be 

made. 

Before a Court can exercise the power given by 
s. 16 of the Specific Relief Act, it must have some 
material before it to establish that there is a part- of’ 
the contract which taken by itself can and ought to be 
specifically’ perfomed and stands on a separate and 
independent footing from the-other part of the cón-- 
tract. The Court cannot apply the section yon a mere- 
surmise that, if opportunity were given tor further 
enquiry, such material might be forthcoming and 
possibly might *be-found to be sufficient. ` ` 

The words of the section wide as they are, do not 
„authorise the Court to take action otherwise ‘than 
judicially, and in particular do not permit it to make 
for the parties, or to enforce upon them, a contract, 
which in substance they have not already made for 
themselves. ; 

Wher the whole contract is enforced-in one way 
or another, as to the greater part -by the remedy ‘of 
specific perfdrmance and as to a small residue by 
compensation, it is not necessarily making a new 
contract, to select from among the remedies, which 
the Court can grant, one for the major and another 
for the minor part of the contract. P. ©. WILLIAM 
QRAHAM v, KRISHNA Cuanpra Der, (1925) A. I. R. (P. ©.) 
45; 48 M. L. J. 172; (1925) M. W. N. 138; LR, 6 A. 
(P. O.) 38; 21 L. W. 390; 3 Pat. L. R. 93; 27-Bom. L. R. 
740; 23 A. L. J. 709; 52 ©. 335; 200. W. N. 919 (P. 0.) 

' 232 

S. 21. See FAMILY SETTLEMENT 554 

ss. 42, 54— Windows opened in wall—Suit 

for declaration and injunction—Obstruction, denial 
of—Relief. eS “ 

Defendant opened certain windows in her wall and 
the plaintiff brought a suit for a declaration that the 
defendant had no fight to open the windows and for 
an injunction restraining the defendant from interfer- 
ing with the plosing of the windows ‘by the plaintiff 
from his side. “fhe defendant in ‘her written ‘state- 
ment did not admit the plaintiff right to close the’ 
wihidows but den®&d the alleged obstruction and such 
obstruction wagnot proved : = 

Held, that under the circumst@hces it would 
be sufficient to detlare that the plaintiff had dwight 

-ê to close up the wifidows gut up by the defendant in 
the Wall from his side, with liberty reserved--to the 
plaintif to apply for an injunction in- cage his right 
‘was not respected by the defendant. B SHRIDHAR 

` RAMBHAU Mane v., QUJABAI Muasku Surwarg, 27 - Bom. 
L. R. 1968; (1925) A. I. R. (B.) 301 o , 867 


~ 88. 42, 54, 55—Declaration-~Injunction- - 
Relief, when can be granteds~Student of University, 
position of —Injunction directing University te place 
student in particular class, whether can be granted, 


. 
d . 
e = e 


| INDIAN CASES. 
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[1925 °. 
Specific Rellef Act—concld. 
t : 
Beforea plaintiff ean obtain-relief by; way: of, declara- 


tion under-the provisitys. of, s.42.0f. fh Specific ` 
Relief Act; hë must show that he is a person-entitled 9 


“to some-legal character, and that this right” of hig is 


being denied or contravened bygthe defendant. 
Under ss. 54 and 55 of the Specific * Relief Act” it, is 
nécegsary for a successful plaintiff to show’ thd the 
defendant is under some obligation in “favour of the 
plaintiff, thé’ breach of wifich cgn only Be prevènted . 
by the grinting of the injunction whieh the plaintiff - 
seeks. ree ` m 
“ “When a student enters any University ag aħ under-- 
graduate, and a fortiori; when a graduate -of such 
University presents himself for'a ‘course of pòst- 


_ graduate study, he is a member of, the “ Universitas", 
_or Corporation, and as such he is subject to the author- 


ity and discipliné of those persons who have: been. 
duly placed in authority in that Corporation. Tf he 
considers himself to be oppresséd by some misuée of 
authority on the part ofa péisdn, or body of persona, 
set over him, itis open to him to consider -wheéther he 


‘cannét obtain redress from -higher authorities within 


the ‘same Corporation ‘The question whether he has or 
has not passéd a certain’ éxaminaticn isone in réspéct 
of which by the very act of présenting’ himself ‘for 
such examination, he submits ‘himself tothe décision.of 
the authorities appointed by the University for the 
conduct of thesame. No’ Court of Law ĉan possibly - 
entertain aclaim on his part that he hás passed, a 
certain examination when the authorities òf-the Uni- 
versity conducting the examination, and lawfully em- 
pore to adjudicate upon its results, declare | him to 
‘have failed. _ nee ` aay 

An injunction directing the authorities of a-Univer- 
sity against their will and against their better judg- 
ment to place a person in a class where he will receive 
instruction by which he is not, in the opinion of those 
authorities, as yet properly qualified to benefit, is bim- 
ply unthinkable A RAM UGRAH SINGH” “0. BENÁRES 
Hinno University, 23 A. L. J. 219; (1925) A. T. R. (AJ) 
253; 47 A. 434 AA” 


——— s. 44, SeeC. Pi O., 1908, s. 115, O. VIY 
















s..55 (6). See BPEOIFIC PERFORMANI 


Stamp Act (ILof 1899), s. 2 (5) (0) 
-TION Acr, 1908, s. 2 (3y 4 


8, 7—-Contract.for sea insug 
ity of—Suit for damages, mantag 
duty of—Oral evidente to prc 
mercantile transaction, value oj™ 
No Court can enforce ‘as valid tha. 4 

tent enactments have declared shall nov € 

is obedience to such an enactment a' 

which a Court can be dispensed by the 

the parties or by failure to plead or to argue...’ 
at the outset. : 

The enactment in s. 7 of the Stamp Actthat “na 
contract for sea insurance shall pe valid’ unleés. the, 
same is expressed.in a gea policy” is -prohibitory. 

It is not confined to? affording.a party the protection 

of which he may avail -himeself or not as.he, pleases. 

It ‘is not framed solely for the protection ofthe reye- 

nue and to be enforced sdlély at the instance of’ the 

®venue officials, nor is the prohibition limited “to 
cases for which a penalty is exigible: -Thè expres- 
sion of an agreement for sea insurance otherwise 
than “in a policy is a thing forbiddew in the „public | 
interest and the statutory insistence on .a policy ig ` 
OATES è e $ 





e 
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vol, 86) GENERAL-INDEX }141 
Stamp Act—contd. Stamp‘Act~concld, * , e à ; 


+ e 
-po mêre: collateral requirement. or pgescription of the 
- proper way of making such an agréement 


* A suit, therefore, to. recover damages arising out of í 


‘a contract for sea insurance cannot be allowed to pro- 
ceed as soen as tho Court discovers that the contract 
which. is thebasis of the-suit is alleged to have been an 
oral cortPact. i ; 
“There is always considerable difficulty when one 
of a number of mercantile trarsactions of a type usually 
recorded in writing ha’ to be proved by word of 
‘mouth, for experience" shows that in such cases the 
most honest and careful witnesses re-calling to me- 
mory only the result of the conversations tend to give 
evidence of what they think they must have heard 
and gaid to produce such a result, rather than to state 

rom actual memory of them the very words that 


p Were used. Witnesses who speak to such a transac- 


NG 


” tion after a long interval of time as a rule remember 


` -either too little or too much. PO SURAIMULL NAGORE- 


MULL v.. Triton INSURANOE Co., Lrp., 23 A. L. J. 105; 
(1925) A I-R. (P. 0) 83; (1925) M. W. N. 257; L. R. 

A. (P. O.) 66; 27 Bom. L. R. 770; 52 0. 408; 29 C. 
W. N. 893; 49 M. L. J. 136 (P. C). 545 
~~~ 8, 14—Bill of Exchange—Extension of 
| time—Re-acceptance—Fresh stamp, whether neces- 
` sary—Sefond bill invalid—Suit..on original bill, 
- whether lies, ` . 

Certain bills of exchange payable to the order of 
ithe drawers were drawn by a firm in England on 
the defendants, payable at 90 days’ sight. They were 
accepted by the defendants but subsequently the 
-defendants requested the plaintifis,.who were the 


holders of the bills, to write to the drawers in England | 


to get-the time of. payment extended. Time was ex- 
tended by four months from due date of the bills of 
exchange and intimation thereof was given to the 
‘defendants. The bills were then re-presented to the 
defendants for acceptance and.the defendants re-accept- 
ed them. The defendants failed to pay the bills and 
“the plaintifis brought a suit to recover the amount 
thereof: r 

Held, ‘that the original bills had been extinguished 
-and Rew bills had been substituted in their place 
which had been re-accepted, the due date being four 
months after the first due date, and that, therefore, 
“under s. 14\of the Stamp Act the bills required a fresh 
stamp, in they absence of which they could ‘not be 
sued upon. 

Where a bill is altered - with the consent of the 
parties and such aivered bill does not bear a fresh 
stamp as required by :s. l4of the Stamp Act, the 
bill is not adnfissible in-evideuce and a plaintiff suing 

“on auch a bill must be non-suited. : 

Wher a second bill is taken in lieu of a prior bill 
and that second bill is ineffectual. for some reason or 
other, -sult cannot be filed on the first bill. B Ix- 
‘TERNATIONAL BANKING Corporation v. PESTONJI & Co., 

27: Bom.*L, R. 31; (1925) A. L R. (B.) 187; 49 not 
4 5 


= x 

S. 47—Bill of Exchange, whether can be 
„stamped by intermediate , holder. ` ` 
‘An intermediate holder ofa Bill of Exchange, not 

being the-person to whom it is presented for payment, 

is not empowered unders. 47 of the Stamp Act to 

stamp it. S BHAWANJI Narsi v. ASSAN peek DAG 

` 4 3 





an $. -57, Sch. FA, Art. 4 (c)~-Construction 
of -documem—Lease oy license—Test—Construction, 
principles of. ire hs 4 

_ 6 


. KA. è . 

A document entered into between a Railway Com- 
"pany and a certain coal merchant provided for- pe?” 
mission to the latter tq stocx coal in. the Railway 
-Stationyard$ on small’@lots of land of particular 
dimensions. Throughout the document the person 
who wasggiven possession® was called a licensee. 
There wasa clause by which the grantee waso dflow 
the grantor or his men free access at all times to the 
premises. The land was made subject to the regula- 
tions or bye-laws of the Company. There wasan agree- 
ment to pay rent and for the license to be revoked on 
J5 days’ Notice. On the determination of the license 
the Company were to re-enter upon and retain posses- 
sion of the premises. The document also contained 
an express provision ethat mothing contained 
therein should be construed to crease a temancy in 
favour of the licensee. The agreement was signed by 
both parties: 

Heid, that the transaction was not a lease but amount- 
ed only to a license and fell within the purview of 
Art. 4 (c) of Sch. I-A of the Stamp Act as an agreement 


. not otherwise provided for‘by the Act. 


Per Spencer, O. C, J.— The test of whether a docu- 
ment is a gease or not is whether it vests any 
exclusive interest in immoveable property in the trans- 
feree or whether it gives him merely“ right to enter on 


- the property and to do something thereon. : 


Per Kumaraswami Sastri, J.--Both in case of a 
license and a lease certain rights are conferred on the 
lessee or the licensee. In the case of a license somc- 
thing may be paid as consideration for allowing a 
person to do an act on another man's land. Both 
have several elements in common but the difference 
between a lease and a license isthatin the case of a 
license there is no interest in immoveable property 
transferred to the licensee ; while in the chse ofa lcase 
there is a transfer or carrying out of the interest in 
favour of the person in whose favour the lease is 
granted. 

When a document is clear and ‘unambiguous the 
Court cannot go outside its terms fpr the purpose of 
determining the stamp duty, but wbare it is otherwise, 
the question is whether, having regard to the purpose 
of the agreement and the terms in which it is express- 
ed, the document can be said to confer any intercst 
‘inthe.land on the licensec. In considering whether 
the document is a lease or a license, it is relevant to 
consider -what the rights of the parties were and what 
the object of the agreement was though want of right 
to lease would not by itself decide the question. 
M ACTING SECRETARY, BOARD or REVENUE v. AGENT, S. 
1. R. Co, Lro., 48 M. L. J. 161; (1925) A. I R. Mo 


434 688 
as amended by U. P. Stanep (Amerxi- 
ment) Act (V of 1923), Sch. |, Art. 5 (Q) — 


Mortgage—Agfeentent by mortgagee to extend pergod 
* for redemption in consideration of enhanced rate 
of interest, naire of —Duty payable. 


“Am agreement whereby, in c&nsideration eof the 
mortgagor promising to pły an” enhanced rate ole 
interest end agreeing to recognise one of several 
mortgagees to whose share the mortgaged property 
has fallen on a par@ition between the mortgigecs, as 
a sole rigegee, the latter agrees to extend the- 
period of redemption, falls -within the purview of 


.Art. 5 (c) of Sch. 1 to the Stamp Act as Amended hy 


the U. P. Stamp (Amendment) gict of 1923 and? ra- 


.quireg &-stamp of #nnas twelve only. A In the 


matier of "RAMESHWAR PRASAD, 47 A. 310 . 1027 


ë “ 
: 
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6 Standing Orders of Board of Revenue (Madras), 

. O. 4—Tahsildar, power of, to grant hermission to ese 
water—Burdén of proof. ; ; 


. INDIAN CASES. 


* Under O. 4 or the Appendix to Ô. 4 of the Standing 


‘Orders of the “Board of Reyenue (Madras), there-is 
nothing to prevent a Tahsialar from giving oral per- 


mission to a person -to take water from a Government 


< irrigation source. - Se è 
_ Whew prohibitive assessment was levied by Govern- 
ement from a person on the ground that he took water 
unawthorisedly, but in a suit for refund of the amount, 
the Court found that water was taken not clandes- 


tinely but with the permission of the Subordinate -< 


Revenue Officers of the Government empowered under 
rules to grant such permission, the onus is heavy on 
the Government to prove that the officers acted with- 
out authority. . . 

It woald be different where a person wants to rely 
upon an act of the Government's agents for the 
purpose of saddling the Government with liability, in 
which case, the onus would beon such person to 
show that the agents or servants were authorised to 
- do the act which is pleaded as giving the right to 

proceed 4gainsé the Government. M YALAMANGHILI 2, 

SECRETARY OF STATE FOR INDIA, 21 L. W. 155; (1925) 

A. I. R. (M.) 474 e 267 


Succession Aot (X of 1865), s. 187. . See LAND 
ACQUISITION? ACT; 1894, s. 18 1023 


ss. 189, 201—Civil Procedure Code (Act V. 


of 1908), s. 115—Letters of Administration, grant of, 
"to minor, legality of—Revision—Widow,- right of. 
Under s. 189 ofthe Succession Act, Letters of Ad- 
ministration cannot be granted to any person who is 
a'minor. A grant in favour of. such a person is 


jllegal and beyond the powers of the Court, and where - 


such a grant is made, the order is liable to be set aside 
in revision. e j A 

. Under s. 201 of the Succession Act the widow of the 
deceased is the proper person to be appointed adminis- 
trator unless there is good causé for excluding her. 
Pat BLLA Lavevetre v. E. A. Taunt, (1925) Pat. 1; 
(1928) A.I. R. (Pat) 323;.6 P. L. T. 584 ~ 92 


Suits Valuation Act (VII of 1887) s. 8. See 
Benaat, N.-W. P. AND Assam Civin Courrs!Acz, 1887, 
8. 21 Ni 1055 

— $. 8. See BURMA Courts Aor, 1922, ss. 2 (P), 
7 (b) 9, (1) (8) 568 


Tariff Act (VIILof 1894), s. 10—Sale of goods— 
Contract on “Office Dharra"—Liability for en- 
hanced Customs “duty—Pleadings. - 

A contract on “Qffice Dharra” for purchase of sugar 
was made at 12 foon on Ist March 1921 from which 

- date Act VI of 1921, providing, inter alia, for enhance- 
ment of Cygtoms uty on sugar from 10 to 15 “per 

cent., took retréspective effect. The sellers brought a 

sutt against:the buyers for recovery af excess Customs 

e . 





ty: . x ur F 
Held, that # when any duty takes effect on any 
particular day it takes effect from“%he mid-night of 
the preceding date, the Ruyors were not liable-fer the 
excess duty and that s. of Act. VIII of 1894 was 
limited in its operation and provided for èhe rights 
and Liabilities of the contracting parties oply in cases 
-~ where the duty was imposed, in€reased, decreased or 
“ remitted after the makingeof the contractfind before 
delivery. ` SAP . 
A plea ôf usage inconsistent with a provision of 

. lat entitling the a@ller to recover .such excess -duty 
must be specifically raised and’ proved, a bare mention 
in the plaint-of the words “Office Dharra” would not 

i 6 ao i 


- 


- empt from -the process. cf Court in 


|| ; 
[1985 
Tariff Act- concld. a 


be sufficient. $ 


DasSSUMAL-RAMOHAND v; -Yvsrransy. 
Apassi, (1925) A.I. RAS) 80. 7 


364 


Tort—Damages, 
party. F A 
A suit for damages against a®defengant for fie 

wrongful act or omission of a third party camelie Snly 

if the defendant intended that, as the consequence of 
the act done by him, the third party should do the 

act which immediately caused@the damage.. S 
On a dispute arising as to the owhership of certain 

trees, the defendant got the Absari authorities to 

restrain the plaintiff from tapping the. Ina. suit 
for damages against the defendant for an alleged 
tort : : s, : 
Held, that the plaintiff was not entitled to siftceed 
in the absence ofa finding that the trees did. not 


belong to the defendant or that the representations 
M AOHARATH - 


made to the authorities were untrue. 
Prakat KUNHIPAKKI v. MEKKILERI Karst Kavarrt 588 


„Transfer of Property Act (IV of 1882), s. 6 (e)— 


Contract, breach of—Damages, right to recover, whe- 

ther can be transferred. . IH 

After a contract has been broken, the only right 
of the party who is aggrieved by the reach is „to 


recover damages for breach of the contract and tis . 


right is not capable of transfer. A transfer, there- 
fore, of a contract after its breach is illegal. L Jat 
Cuanp Jar RAM v. Narain Das Ram KISHEN 960 


— §.10—Civil Procedure Code (Act V of 1908), 
s. 60—Restraint où alienation—Alienation of right 
and interest of person in posgession of property— 
Malabar tarwad—Tarwad properties divided among 
tavazhis—Tavazhis prohibited to encumber properties, 
The. quantum of the- interest of a person in posses- 

sion- of a property is not inalienable, nor is_it ex- 

execution of a 





decree against that person. 

Where the properties of a Malabar tarwad are 
divided among its tavazhis for- convenient mana, 
ment and enjoyment, under an arrangement ofyfome 


duration, and the tavazhis are prohibited to Scharge - 


the properties with. any debts so as to bind the 
tarwad, they can alienate or encumber ~” their own 
rights and interests which can also be atcached and 
sold in execution of decrees against inem,” M-Mor- 
TATHIL’ DAMODARA MENON v. RAMAKRISHNA IYER, 21 Is. 
W. 362; (1925) A. I. R. (M) 62t 7 . 443 
——— 8. 19—Life-estate with-remainder to another 

—Interest of remainderman, whether vested— Attach- 

ment in execution of decree. ` 

R. and L. were two rival claimants to*an estate. By 
a compromise arrived at between them it. was agreed 
that L. should have a life-interest in -the estate and 
that after his death, if R. should be alive, Ite should*be 
the absolute owner of the estate with transferable, 
inheritable rights, but that if he were not alfve at the 
date of L.'s death the estate should go to that one of 


his male descendants who would be &ntitled to succeed ` 


him according.to the rule of male [neal primogeniture: 

Held, that the interest conferred upon KR. under the 
compromise was a vested interest and was transferable 
and could, therefore, be attached and brought to sale 
in execution of a decree obtained against R. A SUNDAR, 
BIBI v. RAJENDRA Narain SINGH, 23 A. L. J. 337; 
(1925) A. I R, (A) 389 œ 
-——— 8. 40—Restrictive scovenants—Assignee of 


covenantor, whether bound-s-Notice—RBurden of proof . 


—Afirmative covenant, whether runs with Jand, 
: i .. . ; 


684. 


è : ` .- . . © 
suit for--Wrongful act of third > 


4 
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Where an assignee of an origimal covenantor is 
sought to be bound by a restrictive govenant it must 
be proved that he had notice of such covenant, and 
“ho burden of proving such-notice ison the party 
seeking to enforce the covenant. 

The Count will not enforce against an assignee of 
a cowenantoren affirmative covenant which involves 


the expdhfiture of money on land where such assignee . 


takes with 6r without’ notice. 

As between a vendor and perchaser it is the duty ‘of 
the vendor to disglose to 
covenants which are birding on the property. 

A purchasey may be guilty of negligence in not 

. enquiring for the title-deeds of the property which he 
has contracted, to buy, but he cannot be held to be 
guilty, of negligence in not asking for the title-deeds 


an adjoining property, which prima facie he has no | 


right whatever to ask his vendor to produce, so as to 
acquaint himself withany restrictive covenant. B 
CHATURBHUJ SANGJI v. MANSUKHRAM MOTILAL, 27 Bom. 
L: R. 73; (1925) A. I. R. (B.; 183 19 
6 41. See HINDU Law 632 


——— 5, 41—Transfer in lieu of dower—Trans- ` 


feror's possession, continuation of—Subsequent trans- 

fer, validity of. 

A Muhammadan husband transferred certain pro- 

~pessy to: his wife by way. of dower but the pro- 
perty continued to be shown in the revenue papers.in 
the name of the husband and in his possession, with 
the implied consent of his wife. Subsequently on 
the occasion of the marriage of his son, the husband. 
transferred the property in favour of the son's wife 
_ under a deed of dower. In a suit by the subsequent 
transferee to recover “possession of the property from 
her father-in-law and mother-in-law: 

Held, that the plaintiff obtained a good title to the 
property under s. 41 of the Transfer of Property Act, 
as against her mother-in-law, to whom the, property 
had been first transferred, and that, therefore, plaint- 
iff was entitled to. recover possession of the ‘property. 
B Maxxama KHADIRSAHEB V. MASABI ABASALI, 27 Bom. 
L. R. 208; (1925) A. I. R. (B.) 299 . 876 
—~—~ $. 41—Transferee from licensee, position of 

Suit to eject licensee—Notice bo quit, whether 

necessary, 

A transferee froma person who is merely in per- 
. missive possession of the property transferred cannot 
“take advantage of the provisions of s. 41 of the Trans- 
fer of Property Act» 


Where a person in permissive possession of property 


repudiates his character `of being a licensee and treats 
the property as his own,. or transfers it to a third 
person the owner can bring asuit to eject the licenses 
“or his trangferee and a previous notice to quit ‘is not 
necessary in sucha case.. G CHOONI LAL KHEMANI v. 
NILeMADHAH BARIK, 41 O. ‘L. J. 374 734 
~ 8. 43. See EVIDENCE Acr, 1872, s. 115 265 


- sf 43, applicability T RARR by 
2 he absencg of, effect of 
fer of Property Act is that as between a transferor and. 
, his transferee, the former cannot plead subsequent 
" title to the property transferred, if he had induced 
the transferee to pay money for the transfer. .The 
principle on which this rule is based is an extensiun. 


of the well-known rule of estoppel, and in order thate 


the ‘rule should apply it must be established that. 
there was a representation made by the transferor 
which was belitved’ Me tfeetran ` sferee and hat qhy 


ké 9 e 


GENERAL INDEX. | a4 


“changed. his position to his detriment. 


e purchaser any restrictive . 


LR. (BJ) 176 - 


The rule of law waich underlies s. 43 of the Trans- 


| | . s 
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Transfer of Property Act—contd. e 

e . 
lateer relying “on the truth ‘of that representalion 
The rule is, 
not applicable where it is shownethat there was no” 
representation made bythe transferor. or" that the 
transferee could not have? been misled by any repre- 
sentation, Pat Lapu NARAIN SINGH V. GOBERDHAN Das, 
(1925) Patgl04: (1925) A. 1. °R. (Tat) 470; 6 P. L. T. 
497, 4 Pat, 478 . 721 
———— 8. 51. See HINDU Law 195% 
s: 52—Lis pendens, doctrine of, applicabiliuly 
of—-Pr operty transferred before suit—Transferee, 
position SF. 


One V. made a gift of certain land by a regist&red 
document in favour of his daughter R. who was put 





o 


in possession of the lana. Subséquently, plaintif go 


filed a suiteagainet V. for possession of the land. V. 
died during -the pendency of the suit and. was 
brought ‘on “the record as his legal representative, but 
before she was brought on the record she had sold 
the land to defendant. The plaintiff's suit was decreed 
as against J?. but he failed to get possession of the 
land in-execution of the decree from é¢he défendant, 
and thereupon filed another suit to recover pos- 
session of the land: 

Held, that the doctrine of lis pendens was not 
applicable to the case inasmuch as the transfer which 
affected the. plaintiff's right under the decree was the 
gift made by V. before the previous suit was brought 


“and the transfer made by K. after the previous suit 


was filed. was independent of the title of V. at tho 
date of the suit. B Bata RAMCHANDRA GANDBAVLE 2. 
Davie RAMA Krrarsixe, 27 Bom. L. R. 38; er 2 
— S. 53-~-Contract Act (IX of 1872), se 23— 

Pre-emption, suit for—Transfer obtained by vendee 

pendente lite to defeat pre-emption, vfllidity of— 

fraudulent transfer—Public policy. 

Section 53 of the Transfer of Property Act deals 
with a case where a transfer is effected either to 
defraud a future creditor or to defeat the righty of 
co-owners or other persons having, an interesi in 
the property transferred. It has no application to a 
case where a deed of giftis obtained by a defendant 





-ina pre-emption suit with the object of putting him- 


self on the same level with the pre-emptor and thus 
defeating his claim of pre-emption. 

A right of pre-emption may be defeated by any 
legitimate method known to the ‘law. One of such 
methods is for the vendee to obtain a preferential or 
equal right to that of the pre-emptor by the acquisi~ 
tion ofa certain interest in the mahal in which the 
disputed property is situated at any time prior to the 
decree. Such an acquisition does not fall within the 
purview . of s. 23 of the Contract "Act so gs to offend 
against. public policy, for the obj&t of such an 


‘acquisition is not te defeat the law of pre-emptién 


byt to acquire a preferential rikht.® A NIHAL SINGA 

v. Onanpa KUNWAR, 23 A. L. J. 201; (1925) A. L R. (AJ) 

358; 47 A. 424 ` 741 

kani s. 53—Hollow tr vansgction-~ Declaration, suit 
for, maintainability of. 

The mere fact that a transaction relating to “im- 
inoveable property is hollow in the. sense {hat it 
is. without considerafion and is not intended to 
vest any rits in the traneferee does not make it 
the less a transfer of immoveable property within 
the meaning of s. 53 of the Transfer of . Property 
Act, and if the effect pf the mansfer is to pe- 
vent the property from being reached by the cre~ 

. - . 
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ditors of the transferor, they are entitled-to obtain’a  — Ss. 60, 74.. See MORTGAGE ` _* 193 


eclaration of the character of the tranSaction as 
falling within.the purview of s. 53 of the Transfer of 
Property-Act. B VELCHAND GAWAJI MARWADI v. SITA- 
RAM TUKARAM, 27 Bom. L. R. 205; (1925) A. I. R. (B.) 
287 a * s è 873 


. © É 
- 8, 54—Hvidence Act (Lof 1872), s. 115--Sale 





-* of immoveable property-—-Registered-deed, absence of 


ew AMAL, 21 15. W. 252; 48 M. L. J. 213 
See C.P. ©., 1908, O. XXI, rr. 
622 


579. 


—Admission by vendor, value of—Estoppel.. 

Where a registered-déed of transfer is expressly 
required by Statute, the necessity for suca a deed 
cannét be supplied by an admission of the transferor 
that he has affected the transfer. An admission of 
this sort cannot act-as an estoppel and does not operate 
to vest a, good tjtle in the alleged transferee. R Maung 
Po Yin v. Maune Tert Tu, 2 R. 459; (1923) A. I R. 
(R.) 68 205 


———— S. 54—Regustration Act (XVI of 1908), s. 17 
—Contract for sale of immoveable property, whether 
requires registration. Keon 

. A contract fer .the sale of immoveable property 

does not of itself create any interest in or charge on 


_ such property, and does not operate as @ sale of the 


property. Such q contract does not, therefore, require 
registration, Pat Domni v. MAHADEO 1021 


— -~ 88. 55, 91—Mortgage—Property transferred 
by morigagor—Consideration resérved—Redemption, 
right of. : 

A mortgagor who has sold the properties subject to 
the mortgage but has reserved a portion of the con- 
sideration amount has a vendor's lien in respect of the 
reserved amount and is sufficiently interested’ in the 
mortgaged property so as to be entitled to maintain a 


suit for redemption by virtue of s. 91 of the Transfer - 


of Property Act. M RATNAM PILLAI v. KOMALAMBAN, 
793 





— $. 55 (2). 
91,92, 93 A 
s.58. See ©. P. C., 1908, s. 11, 

— §. 59 —Mortgage-—Attestation, proof. of. 

An attesting witness to a mortgage proved tho 
execution of the document, his own attestation of it 
and the signature of the second attesting witness who 
was dead, but who had described himself in the docu- 
ment as an attestator. There was no evidence to show 
that the second witness had not seen the executant sign 
the document: 

Held, ‘that the requirements ‘of the law were 
satistied and the decument had been properly proved. 
M Martusrv. KAKANI SUNDAR Rao, 48 M. L. J. 456; 
(1925) A. I. R. (MJ) 751 : 791 
mmm S.o $0—Nortgage—Redemption—Clog on 

equity of re mption—Long term, coupled with other 

e conditions. kalii | 

Certain standiftg frees were mortgaged and theye 
was a conditidh in the mortgage-deed that dried and 
green, trees may pe cut indifferently at the necessity 
of the ‘mortgageg. The mortgage was for a tam of 
sixty years and the moMgagor was given only one 
year at the endof the term within which eto redeem 
the mtxtgage- ‘In the event of the mortgage not being 
redeemed in the Gist year, it waf to be converted into 

. 








a sale : : Tg 
Held, that the conditions laid down in the mortgage~ 
deed constituted a clog on the equity.of redemption 


‘and the mortgagor Was entitles to be relieved against 


these conditions. -O Ram BALI v. RAM ASRE; 42 O. L. 
J.103; (1925) A. I. R. (0.) 386 ee 








— 85. 60, 89—eMortgage—Suit for sale~-Final” 
decree for sale not executed—Subsequent suit bye 
mortgagor for redemption—Civil Procedure Code 

(Act V of 1908), ss. 11, 47. ° a 

In a suit for sale on a mortgage? the qwestion whe- 
ther the mortgagor has the right to redeem4¢# not in 
issue. The real questions for determination are whe- 
ther there is a mortgageeand what is the amount due 
to the mortgagee. ° S ` 

Where a final decree for sale *is passed in a suit on 
a mortgage but is not executed for more than three 
years, a subsequent suit for redemption By the mort- 
gagor isnot barred either by 5.11 or s\ 47 of the 
G. P. C- M NAKONDU Nacasamr Iver v,* THIRUKONDA. 
TELLARAGAN “Ser 


|| 


s. 62, applicability to mortgage by way of 6 


conditional sale. See LIMITATION Act, 1908; s. 19 353° 


s. 63-—Trees, whether accession—Separate 
enjoyment or possession. 

The language of s.63 of the Transfer of Property 
Act does not imply that separate possession or 
enjoyment of an accession must be possible on the 
plot and not out of it. Where a mortgagee of a plot 
of land plants trees on it, the trees must%e regardéd 
as an accession within the meaning of s. 63, and. ° 
although they are not capable of separate possession 
or enjoyment while standing, without detriment to 
the property, they are so capable of possession and en- 
joyment when cut and used as timber. A Ram 
Broun SINGH v. CHHAKARI SINGH 929° 


S.: 73—Civil Procedure Code (Act V of, 
1908), s. 151—Mortgage—Sale of mortgaged property 
—Arrears of  revenue—Surplus sale-proceeds, 
attachment of, by mortgagee—Sale set aside— 
Purchaser, whether entitled to refund of surplus 
sale-procéeds—Inherent power of Court. 





. 


r 


- By virtue ofs. 73 of the Transfer of Property Act / 
the moment a mortgaged property is transiormed—— |, 


into money by reason of a revenue sale, the-—tien 
fastens by operation of law upon the surplus sale- 
proceeds. . This isso on the equitable principle thet 
the mortgagee is” entitled for the purpose of the 
security, to all such interests as may beacquired in 
place of the mortgago?’s interest, lf the mortgagor's 
interest in the mortgaged property i -fe-vested in him 
in consequénce ofthe sale being,set aside and the 
mortgagor ceases to have anyihterest in the sale- 
proceeds the mortgagee is in a position to’ fall back 
upon his original security, and has namore a lien on 
the 
interest of the mortgagor. The fact that hy an order e 
of attachment the surplus sale-proceeds had already 


“ become available to the mortgagee makes no difference 


and the Court has ample powers in the exercise of 
inherent jurisdiction under s. 151 ofthe GP. ©., to 
make an order on the application of the purchaser, the 
sale in whose favour has been set mside, ‘for refund Of . 
the surplus sale-proceeds to him® The mere fact that 
the purchaser was not a party to the suit in which an 
order for the attachment of the surplus sale-priceeds < 
was made will not disentitle him from making an 
application for refund of the purchase-money. Such 


ean application invokes the inherent powers of tha 


‘Court tomake an order «necessary for the ends of 
justice and the question of the locus standi of the. 
applicant does not arise. @ Rasu . BẸRARI MAZUMDAR 
v, Kusum Kumari QUHA 882 


e 0 ° 


sale-proceeds which no longererepresent the, ° . 
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woe §8, 111 (g)—Landlord and whant-—Hjectment 
- Tenancy, proof of- Forfegture---Denial of land- 
> lord's “ttle—Building lease—Construction of pucca 
house-—Permanent tenancy. < 
“Where ima suit gor ejectment the plaintiff pleads 
_ thA the def€ndant’s tenancy is of a particular nature 
-and the defendant denies the fact, the Court must go 
_ into the quéstion and find what the nature of the 
tenancy is. ` ves ° . 
Under cl. (g) of s. uf ‘of the Transfer of Property 
Act something more is necessary to effect forfeiture 
of-a leases beyond the mère denial of the landlord's 
title; The landlord’ must do -some act showing his 
toténtion ta dgtermine the lease. H 
- e Plaintiff brought a suit 10 eject the defendant from. 
» a. pièce of land, and in that suit the defendant denied’ 
the plaintiff's title. The plaintiff withdrew that suit 
‘put did nothing’ to show that he.intended to deter- 
‘maine the defendant’s lease. Some years afterwards 
he brought a s2cond-suit for ejectment on the ground 
fhat the defendant had denied his title in the previous 


puit : A < : 
` Held, that -the plaintiff having dane nothing to- 


determines the lease there was no forfeiture and 
defendant wgs not liable to be ejected. . 
: Thè térms of a lease ‘were not definitely known, 
Dut it was found that the lease had‘ been granted 
imore than .50 years ago, that the rent was merely 
nominal and had never been enhanced “and that the 
site was let out for building puiposes. The tendnts 
who had built’ on different portions of the site had 
sold and’ mortgaged “their houses without inter- 
férence by the landlord. The defendant had built a 
puca house ‘at’ a considerable cost 40 years -before 
suit ‘on the site let, oul to him. In a suit by the 
Yndlord to eject the defendant: r È 
-Held, that on the facts found it was a fair in- 
ference that the defendant's tenancy was A permanent 
one'and that he. was not liable to ejectment: ” : 
Per Mukérji, J—In a suit for ejectment of a tenant 


thé plaintiff’ must plead and prove a tenancy, afd if - 
this lias been done he must further prove that the - 


tenancy-has come to an ‘end either by forfeiture fol- 
eJowed by‘some act on his part showing an intention to 
enforcé thé-forfeiture, or by a proper notice to quit. 
A Sum Cuaray Das -v.-Knarka, 23°A. LJ. 49; L. R. 6 
A: 169 Giv.; (1995) A. I. R: (A.) 346; 47 A. 348 174 
=i = g, 116—Limitation Act (IX of 1968), Sch. I, 
‘Arts, 184, 144—Landlord and _tenant—Construction 
- of document—Lease—Mokarrari istamrari, meaning 
` of Héirs of lessee claiming permanent rights— 
` Adierse-possesston—Payment of rent, effect of. ; 
“A mokgrragt istamrari grant’ does. not by itself 
dendte that the estate granted is an éstate of imhefit- 
Bugs. On the othér hand, it isnot necessary that a’ 
grant of an estaté of inheritance must contain the 
words, “bg farzandan’ or “naslan bad naslan” or any 
similar terms.. Theré may be other terms, cireum- 
. Mancées or conduct of the parties showing an inten- 
Hion with sufficient ecertainty tliat-the grant is to be 


A bual,... ‘ < s 
Ta Non 116, of the Transfer 0f Property Act does 
“not. contémplate the position of the heirs or assigneés 
‘ofthe original-lessee.. It éohtemplates’ the position of 
#hè lessee himself after the determination of the lease, 
“and it ig only in the case-of the lessee of a property 
‘Apho:remains “in possession thereof after the deter- 
“mination of the ledsé granted to him and the léssor or 
‘pis legal reprefentative afcepts-rent from the lessee 
gr ‘wnderdessee or otherwise‘ assentes to the lessee 


ve 
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Transfer of Psoperty Act—toneld. 


continuing in possession, thatthe lease is, in the 
absence of ah agreement to the*contrary, renewed 
from year t@year or from month to month according. 
to the purposes for whlch the property i leased. 
The heirs-of the lessee do nob, however, by continuing 
in possess&n, acquire the status of a tenant Boldeng 
over after the determination of the lease. . 
‘There can be no relationship of landlord and ° 
yearly tenants between the parties fo acase where 
one party is claiming a permanent right and the 


: other is net willing to accept that claim and asserts 


that the other party has no right whatsoever to remain 
in possession. 

Where after the death of a lessee: under an 
istimrari ngkarrari lease, his heirs continue jin poss 
session, ‘claiming a permanent and Neritable estate 
under the. lease, their possession is adverse to that of 

“the lessor from the date of the death of the original 
lessee, and a suit for ejectineut must he brought br 
the lessor within 12 years of that date. The mere 
fact that thé heirs of the lessee continue topay rent 
to the lessor is immaterial and does Rot in any way 
dsrogate from their position of being in advetss 
possession, fr the interest claimed by them is of a 
limited nature, namely, that of permanent mokarrari- 
dars andthe payment of rent under such cireum- 

-stances is not inconsistent with such a claim. Pat 
CHARAN Manton v. Kamaxuya Narayan SINGH, 6 P. L. 
T, 98; (1925) A. L R. (Pat) 357 k 8&7 


<.§.117. See Bexcar Tenancy Act, 1885, s, 74 
: 597 








—s $. 123—Gift—Altestation, necessity, of ~ 
Conveyance made banazar parwarish, whether gift 
~-Consideration and motive, P | 

E A transfer which falls under the définition of gift 

and is not attested in accordance with the -provisions 

of s. 123 of the Transfer of Property Act, is null and 
void. >= - : 

In a voluntary conveyance of property: made barazar 
parwarish and declaring the transferte to be the malik, 
there was no promise and no mention of any act on 
the part ofthe transferee in. return for the grant: _ 

Held, (1) that the transfer was a gift, and a good 
example of the difference hetween consideration ant 

. motive, the words banazar purwarish indicating the 
tive of the grantor; 

a) that the irane: was an absolute gift, Pat 

. RAM PRAGASH Larv. BHIKNA Kurr, 2 Pat. L. R. 273: 


(1925) A. I. R. (Pat) 151 676 


e, 
e 
rusts Act (11 of 1882), 8. 7, ON. IX. See Lisrra- 
i TION Act, 8. 10, Scu. I, Arr. 120 Š 297 
u, P. Excise Act (IV of 1910), 5. 609 Se Cr. P. C, 
1898, s. 260 e e : — 43g 
-225,60 (a) (f)——Possessiqg of liquor and 
materials for manufacture of liguorg-Other persons 
living in house-#Presumpiton. - , 
Where a person is at liberty te stop somefhing 
his house sati does not stog it, the 
that he is accessory to the doing of 
be held to be in possession 





i Hera ena = in 
m an . a 
oats materials use@in the doing of it. — | i 
— Ferment@ liquor and maferials for the purpose o 
manufacturing it were found ina house occupied by 
the aceused. The. wife and a young brother-in-law 
“of the ‘accused also lived with hip; and it was urged 
- that the liquor might h&ve been manufactured hr the 
wife or the brother-in-law of the accused; 


eatin 


2- - b t 


“Qe 
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Held, (1) that the Accused must be presumed do 
have had fuil authority over his’ wife and his brother- 
in-law and could not have permitted the manufacture 
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`U, P, Land Revenue Act—coneld. 


of the liquor by them unlesgehe was himself a party ` 


to it; Re | 4 
- . (2) that the accused wag, therefore, guilty of offences 
under œ 60 (a) and (f) of the IJ. P. Excise Act. O 
MATKU v, EMPEROR, 100. & A. L. R. 1358; 26 Or. L. J. 
851 g yk. 707 
——— 58, 64, 71—Serrant appointed to watch in 
grove—Sale of toddy by servant after prescribed 
hogirs—Master, liability of. . ` 28 g 
Under s. 71 of the U. P. Excise Act, the holder of a 
license who puts his-servant, however innocently, in 
“we. a position in which he wouéd have an opportunity of 
contraténing dhe law, is as‘ much guilby as the 
servant, if the Jatter eoammita an offence. : 
But where a licersee allows his servant to remain 
in a palm grove to watch the trees and the juice, and 
the servant keeps some of the toddy for himself and 
_ sells it after prescribed howrs in thegrove, the licensee 
cannot be convjeted of an offence. under s. 64 cf the 
U.P. Excise -Act read with s.71 of the Act, in 
the absence of anything to show what gprecautions, 
if any, the licenegs could have taken~to prevent the 
geryant from gelling the toddy. A AzIMUDDIN 7. 
EMPEROR, 23 A. D. J; 136; L. R..6°4: 63 Or; 26 Cr. L. J. 





. ———~— S, 126—Partition—Sir held by 


r 


wow ° 

> "e -x 
jections to the syplication for partition. An order’ 
passed on such ap objection is treated, as regards the ` 
rights of the parties, gs if it were a decree of a Civil" 
Court, and an appeal fom thatorder lies to the Dis- e 
trict Judge. Such an order can be varied-only by a 
Court of Appéal competent to determine the question 
of proprietary title within the. m@aning Of s. 112 of 
the Act and cannot be varied by an order of another’ 
Partition officer at a subsequent stage of the same ' 
proceeding. C8 Do Bo 

An order passed on an objeetion filed after the date: 
fixed in the notice has expired canflot be treated as 
an order determining the rights of the parties under-* 
8.112 of the U P. Land Revenue Act aml no finality 
attaches to such an order, A, DHANUKDHARI Mant 
Tewari v, Prart, L. R. 6 A. 9 Rev. “ 180: 


- , co-share™ 
allotted to another co-sharer, effect of—Hae 
_ proprietary rights, acquisition of. : : 
Under s. 128 of the U: P' Land hevenue Act where 
land held as sir by any: co-sharer is included ona@- 
partition in the fortion allctted to another co-sharer,: 
itis only if the former continues to cultivate it after 
partition that he becomes its ex-proprietary tenant 
Where he does not continue to cultivate the land 


“after partition and-does not attempt to assert his ex- 


832; (1925) A.T. R. (A.) 307; 47 A. 287 480. 

S. 71 — Adulteration = by. licensee's son— 
Licensee, whether liable—Burden of proof, ; 
Section 71 of the Excise Act places the burden 


upor the license-holder, for any offence wilfully com- 
l mittag hy any person in his employ and acting on 
, his, behalf, of establishing that he took all due and 
-reasonable: precaution to prevent the commission of 
‘the offence. Unless he establishes that. he is liable 
to conviction as thcugh be had done’ it himself. A 
JÊMPEROR v. SITAL PRASAD, 23 Av law, 62; 26 Cr. L. 
729; (1925) A. I. R. (Ax) 313- | res 
ú. F. Land Revenue Act (IN cf1901), S. 79., See 


Oupa Rent Act, 1886, s. LO7H- ` 564 


mn 55, 110; 111, 114—Partition—Objection by 
co-sharer that he holds under previous “partition—- 
Proprietary title, question of—Objection, whether can 
` be entertained after expiry of period limited, in 
proclamation, - ve 
Where in a partition proceeding a co-sharer chijects 
not merely that he js holding a portion of the mahal in 


J. 
17 


N 





proprietary rights, he must be taken te have sur? 
rendered them. A Desr Cuaran, v. RAGHUBIR, L. R. 5." 
A. 294 Rev. NG i 330: 
———s. 233 (k)—Partition—Khatas held by 
members of- joint family—Suit for declaration that 
khatas are joint family property, maintainability 
of—Juristiction of Civil and Revenne Courts, ` 
‘As the result of a partition certein khatas which! 
hid been previovely entered in the names cf certain’ 
individual members “of a joint family were converted 
into a separate patti stenting in their names,’ while. 
other khatas in which the names of all the members 
af the family were jointly recorded were'converted : 


“into other artis in their joint nemes. In a suitby | 
some members of the family for a declaration that ~ 


. Individual members cr, in the name of all me 


`  geveralty for convenience of enjoyment but that heis by ` 


virtue of a privatapartition the owner of that portion 
in severalty and that another co-sharer has no interest 
whatsoever in that portion which is held hy him under 

„the privataspartition, the objection raises a, question 

~ of proprietary 

‘the U. P. Land Revenue Act.. ° -e - 

_ An ebjection ®f this nature may be entertained by 
the officer corfducting the partition, under s. 114 of the 
U. P. Land Revpnue Act even afthough it is made 
aftet the -period, limited bythe proclamatiom under 

_8.J10 óf the Act. A SIDDHAN Lar v. DHANESHAR 

RAI : eo ii - -1033 
——as— 88.111, 112—Partition—Objection, order - on, 

finality of—Objection made Sifter period prescribed, 

effect of: . fen oo: 

7 ~- . -Sectiop 111 ofthe U. P. Land Revenue Act con- 

pone ‘an‘objection, raising a question of title, 
sing taken op of before. the date fixed in the notice 


. 
bed yoa aa 
r à 
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title within the'meaning ofs.1llof . 


_etitle at the instance .of persons 


issued by fhe Céllector fo fhe co-sharers “ining ob- Rev; (1925) ALT. R. (A) 387; 474. 849 | 


ta 


all the kratas whether standing in the namesr 
Derg .. 


- Held, that the paitis formed at the previdas parti- 
tion, no matter in whose nrmes they stood? must be® 
dri med to have been joint family propor which was 
stiil undivided, and the mere fact tat the names of < 
same of the members of the family were recorded ag 
against some khates did not show/that thesa niembers 
owned those khatas exclusivolyy and that the suit 
was, therefore, not barred by 8.233 (£) of the U. P 
Land Revenue Act. A: Muxcsnar @'swart v, Ram 
Narain TEWARI, L. R. 6 A-103 Rev, œ.. ' 852 
———— sS, ` 233K—Pertition præeedings—Un- ° 

registered body, members of, not, represented—Civi} 
Court, jurisdiction of, to go into question of title - 
An unregistered body cannot sue or be sueg-as a 

Corporation and all its members must be é¢mpleaded 
_ag parties toa litigation. Where all the members gf ’ 
such a body are not represerted 3n a partition: pro. ° 
ceeding the members who are ‘hot so represeited 
are not bound by any order thet is passed by “the 
partition Court behind their back. In such ù e a 
a. 233K’ cfthe U, P. Land Ievenue Act doeg na 
debar e Civil Court from goirg into the question ef à 

t who were- 9, 
resented in the pertiticneproceedings,, A Hirao 
v. ARYA SAMAJ, DHAHPUR, 23 A. L: J. 37; L, R.6 A. 101 


| 255 


were the joint property of the wholes rd 


t 
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"b. P. Municipalities Act (II of 1916), s. 326 (3) 
—Cldlm for arrears of pay rejected by Municipal. 
dty—Subsequent demand and denial~-Limitation, 
when begins to run. | -  @ : 

Tn a suit for arrears of pay, m | 
defendant Municipality, it appeared that the plaintiff's 
service ceased on.the 1&th November 1922 and on the 
3lst January 1983 the, Chairman of the Municipal 
Board seat himean official reply for bis notice declin- 

Nngeto éntertain -any of the items claimed by him. 

Subsequently the plaintiff sent some further letters to 
the Mynicipal Board reiterating his demands and 
they replied saying shat nothing was due to the plaint- 
ge = : 


lm + x . . A 
Held, that when once limitation had begun to run 
the mer@fact that the plaintiff made another attempt 


to get*the Municipal Board to alter their -decision ' 


could notave the effect of stopping it or giving it 
$ fresh period, and the plaintiff's suit having been 
brought beyond the six months’ limitation provided 
by 8.326 (3) of the U` P. Municipalities Act. was 
barréd:by time. A BANWARI LAL v.. 
or Cawnpore, 23'A. L. J. 23; L. R. 8 A. 143 Civ.; (1925) 
“ALT. R. (å.) 276 à 293 
Wagertng contract--Damages for breach, whether 
can be recovered. i S 
“A suit for damages for breach of a wagering con- 
tract ib unsustainable. M OHENGRAVELU OHETTY & 
Sons v. AKARAPU VENKANNA & Sons < 299 


‘| Wajib-ul-arz, entry in, construction of. See Gin 


PRE-EMPTION | = 
H 4 ki “ b v 
h construction of —‘ Thanaranangal” and "Sothu, 
ba ei of--Discharge . of  encwmbrance—Re- 
payment, right to. - i ; 
strúing n Will written in the vernacular ånd 
sea bya Z ilager, the Court has to see what the 
language of the Willis and in what sense the words 
in the Will were used by the testator. 


; o terms of art i i 
Wk the words of the Will as tha testator 


understood them or intended they should be under- 


Oi ta not the function -of.the Court to make a new 

7: he testator. r > 
wit ait finds it and the intention should be gather- 
ed trab the language used in the Will and not by 

thing-extraneous to it. : pe te ts 
ag rea re are clear tetma in the Will itself, the 
` Court is not entitled to go outside the Willand con- 
sider what the hould be ini 

Tha terms of ene document shou not be, inter- 
preted in, the light of the- words used in another 
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alleged to be due from the 


M Piramu AMMAL v. SERUNATHA AMMAL 5 
a, proof of—Testimony of witnesseg—Poinciple 


UNICIPAL BOARD, 


are used, the Court ‘should | 


The Court is to interpret the 


intention of the testator must have’heen. : 


o 


. 


Wiil—coneld. a g ş 


they are applicable to the construction of thg document 


e before it. `e 


A person who discharges certain encumbrances on 
properties, to which lie claims to be the legal heir, is 
not a volunteer and is entitled to be re-paid the amount 
when the*real owner #fterwards claims them. 

. The words “Thanaranangal” and “Sothu” erp 
3 


applicable. 

The principlé that where a Will is propounfled 
and the attesting witnesses and the writer’ of the 
‘document support it and their testimony is nog 
seriously impaired in cross-examination, it behoves 
the Court of Brobate to listen with the gredtest cau- 
tion to a coveator whose cass rests for the most part 
on:grounds of suspiqon, should not be applied in, 
India without considerable disgriminajion. Pat 
JALESAR. Manto V. JoTHAN Mauro, (1925) Pat. 33; (1925) 
A. L R. (Pat.) 363 ` 642 


WORDS AND PHRASES:-- 


Accused, meaning of. See Cr. P. C., 1888, s. 360 


© (D 4 . f . 978,979 
Business, meaning of, See Income Tax 


Act, 1922, 

82 4) : 189 
Clalm, meaning of. See Evipgxce Act, 1872, s. 13 
. 674 


Disposal, meaning of, See Peni, Cope, 1860, s. 372° 
804 


Estate, meaningof. See CONSTRUCTION oF DECREE 


pe Ok 4 673 
Gonnyin, whether game of cl.ance. See BURMA 
GAMBLING Act, 1899, ss, 11, 12 961 


High Court, meaning cf. See Companies Act, 1913, 
~ 83 (1) ó 833 
© m~ —, Wheiher means- Original or Appellate Side. 
See C0oMPANIES Act, 1413, s. 3 .' 910 
Interest, meaning of. See Karacut Port Trust Act, 
1866, s. 15 i 939 
Just and equitable, meaning of. See Compantns 
AGT, 1913; 8. 162 135 
Land-holder, meaning cf. See Mapra® Betates 
Laxp Acr, 1904, s.6 (1) y 191 
Partles interested, meaning of. See C. P. Q. 


_ 190r, Scu. LI, Para. 1 839 
Produce, meaning of. Sce Mapras Estates DAND 
Act, 1808, s. 212 (5) 813 


Produced or given in evidence, whether refers 


to original or copy, see Cr. H. C., 1898, s. 193 
993 

~ Such statement, meaning of. -See Cr. P. C., 1898, 
s. 162 209 


Thanaranangal and sathu, meaning of, See 


i if princi onstruction are-enun- 
menit” but if principles. of cons i 
Sverige case, the Court should consider whether _ WILL, CONSTRUCTION OF 737 
iato i d a 
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